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AXANI INTRODUCTION

i w other country may be so different, because of heredi-
tary influences, as to make it impossible by any kind of
evolution to add the practice which has proved so serviceable
"{"'t\hl‘|‘

I am aware that there is nothing new in this point of
view, but in attempting to treat ol the subject of banking in

Canada, 1 cannot avold comparison with this great country
whoere banking systems are being keenly discuns and where
it is admitted that changes, perhaps of a radical nature, ar

NeCesHr In contending for the comparative perfection of
the Canadian system | do not wish to be understood as as-

serting that the points of superiority in our system could

be adopted her For over half a century banking in the

United States has been following lines ol development op-

posed in many respect

- how desirable, 1t is too late to adopl

to the Canadign #ystem, and it may

well be that no mat
our IH et

My main objeet, however, is to deseribe the banking of
Canada, and to demonstrate, if 1 can, its suitability to the
requirements of trade in that country and not its suitability

L‘x.\l"y\‘\ re
BANK CHARTERS

It has been occasionally urged by writers in financial

journals published in the United States, that banking in
Canada is a monopoly, and therefore unsuited to the demo-

cratic principles of this country.  These writers have over-

looked the fact that the Provinee of Ontario, the centre of
thought and progress in the Dominion, is the most demo-
cratic community in the British Empire, and that the legisla-
tion of Canada, whether in form or not. 1= in reality as liberal
as it can well be.  Banking in Canada is not in any sense a
monopoly.  Whether it can he said to be * free banking,”
a3 understood in the United States, depends on what is meant
by that term. In the United States a certain number of
by that term.  In the United States a certain number of indivi-

duals having complied with certain requirements mor
numerons and complicated, by the way, than the Canadian re

quireiments—hbecome therehy an incorporated hank, if we re

gard the consent of the Comptroller of Curreney as a matter of
form. In Canada, merely in order to follow the British




pat entary meth LW certalr nt r of imdividuals

have mplied with certain requirements, they are supposed
to have pphied fo r, wi 1 pa ument theoreticall
might but whiel 1< a matter of fact., would not Ix
¢ ¢ { ¢ t f haracter
t bank I'hen, as in the ted States, on come-
i th certain other re rements and obtaining consent
f lrea B Lo nir n this case the sam
( Curre n e United
w <) 1 L 1 n
| lifferen 1 1 1 riy
1 e peopl i 1t s of banking 18
t ( wla t \ | % 1,000, paid
1 ‘ | t 1 rR250,0Mm dt Iact must
\ I ry ey | n | HONOPO-
listic ment i ’ making 1id-uj
y % 000, | o1 to p to the va I

I itio f 10« n o where a < established
I'he nimum with ) I =0 heca vith th
ge to ca on the b ( { ba n it od t

O 1! ¢ a hank nol irreney

ge with the ( mel In the

m s the mir im 1s too small,  So

I 1 for the stat nt tha ng I “fr 1 Clan

1 than in the United States. 1 think the very rl free
bankir wbout which 1 s ten 1 1w ant

days, 18 a misnomer: and | hope there are manv here

who agree with me that a little less of freadom in the ability

to create a bank, and a little more knowledge on th part of
the people regarding the tn functi ind it

high place in the world of « mer W the pub
¢ good What we want the ost al v nee wh

ank is created, that its projectors are embarking in a

ma fide venture and have put at risk a sum considerable

ensure that fact

In Canada, as in the United States, shareholders in banks
are subject to what is known as “double hahility.” 1 can
remember when the practic value of this power to call on

he shareholders in the event of faillure of a bank for a







pub to answer for their stewardship But w resist




the gnorance, we are, of course, called upon to

wi 1 t eriticl 1= may arise from the fence
of defect eni developed by the experience of time
Or 1 when the Acet was under discussion in 1890,
\ the f en more clegely than tl ihhi

I | these decenmial battl the prod f 1)

( 1 I3 o Aet, miproved ny 1 wets by

X I ( n hetween the hanke i the (
| ! { Wit wen =ubject y unspari 1na
| ut ual lghtened peop perhaps too )

¢ endon \ oo 1eal i« privifeg 1
1 | ‘ than to des<tro 1 ! t at
eac | to a higher degree of perfect

KING PRINC
W ne( 1 1 HInKINg vsiem i oorvder that it
\ tl couirements of a rapidly growh nntr

1 t fe and profitabl

1. 1 tld ereate a currency N from doubt ast ¢
red mvertible mto speci nd answering in volume to
he reguiremer I trade In saving this I do not wish to
¢ understood r that bhanks< should ne I en
joy the right to issue notes, Whether they should or should
not 1ssue not st always, 1 presume, end in a discussion as

o expediency in the particular country or banking svstem

2. It <hould possess the machinery necessary to distribute
v over the whole area of the conmtry, =o that the smallest
possible inequalities in the rate of interest will result

o1t should supply the legitimate wants of the horrower,

not merely nder ordinary eireumstances, but in times of

neial stress, at least without that curtailment wh
I stoand to failur

ormal rates of in

L It should afford the greatest possible measure of safety
to the depositor

We think in Canada that our system possess all these

qualities, and we ave confident that we have a currency per-

fectly snited to our trade and other requirements..  We have
not, however, arrived at our present reasonably comfortable

condition by any other process than the nsual slow develop-

ment from a past full enough of error and hitter experience,
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except on

[ will not attempt to follow the course of bs

iNKIng in th
Id provinces, but it cessary to indicate the conditi

hanking and currer time of the Confederat

m of the

provinces into the Dominion of Canada in 1867. Thore
were thirty-nine charters, but only twenty-zseven hanks doing
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xliv INTHODUCTION

nsuing discussion, and take up the question of elas-

t. 1 shall not attempt to discuss the many and

conflicting views he regarding paper moneyv, its use and

ihuse, and whether there is any scientific basis for its issue;
but 1 shall endeavor to show to what extent it seems possible
for note issues in North Ameriea to have a scientific basis
with regard to elasticity In Canada, as in the United States,
the resulting difference in husiness transactions, after Ailw!'ll'*
and all other modern instruments of eredit has been used, 13

ly paid

almost entire paper money. It is therefore of the
greatest ;prul‘l.l'nw that the amount of this paper money ex-
isting at any one time, shall be as nearly as possible just

utficient for the purpose, That is, that there shall be a

power to issue such money when it is required, and also

| |

power which forces it back for redemption when it is not re-

quired
I may, therefore, 1 think, safely lay it down as a principle
that: (1) There should be as complete a relation as possible

between the curreney requirements of trade and whatever

1
are the causes which bring about the issue of paper mon

(2) and, as it is quite as necessary that no over-issue should

be possil as that the supply of currency should he ade.
quate, there should he a similar relation between the require
nents of teade and the causes which force notes back for
redemption,

Now, certainly, one of the causes of the issue of bank
notes ig the profit to be derived therefrom, and it is clear that
an amount sufficient for the needs of trade will not he issued
unless it is profitable to issue. Likewise it is clear that it
should not be possible to keep notes out for the sake of the
profit if they are not needed.

In Canada, bank notes, as we have seen, are secured by a
fivst lien upon the entire assetzs of the bank, including the
double liability, the security heing general and not special-
not by the deposit of Government bonds, for instance.
Therefore it is clear that it will always pay Canadian banks
to issue currency when trade demands it.  Because bhank notes
in Canada are issued against the general estate of the bank,
thev are subject to daily actual redemption; and no bank
dares to issue notes without reference to its power to redeem,

any more than a solvent merchant dares to give promissory
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it would be productive of the evils incident to all efforts
<lation. Az we all know, when

to curb natural laws by leg
the National Bank charters were offered by the Federai
Government to the State Banks, the bonds of the Umtel
States hore 5 to G per cent. interest, and the business
]

of Issuing currency against such honds was so profitable

that a maximum such as 1 have referred to was fixed, with
an elaborate provision stating how the banking charters
were to be distributed as to area, in order that cach Stat
or section of country might have a faie share,  T'his was
followed by several adjustments, the last limit being $351,-
000,000, no one being satislied with the interference with
free banking, and the cry of monopoly being frequenily
ab

the business of issuing notes against Government bonds had

heard,  Subsequently the maximum was abandoned; indeed

become unprofitable, and there was no longer any fear of
inflation.

The condition in the United States under which the ssue
o' currency was unduly profitable, and the fear of inflation
was present, did not actually last many vears, hut it lasted
Jong enough to create in the people a hatred of banks which
does not seem vet to have gquite passed away,  The condition
v hich followed showed, it seems to me, conclusively the un-
soundness of the system in the matter of providing an
Clastic currency, a currency at all times adequate in volume.
The currency wants of the country increased with the great
increase in population, but the volume of National 1
carrency decreased because by the repayment of the national
debt and the improvement in the national credit the bonds

which remained outstanding vielded so low & rate of interest
as to make the issue of National Bank notes unprofitable,
The Comptroller’s statement shows that the volume of eir-
culation secured by United States bonds, which ranged
from 1866 to about 1880 at from abont 10,000,000 to

$350,000,000, has declined until the amount subject to re-
$0,000,000,

demption by the banks i+ now only about %
The moral of this is plain.  1f the Government hond yields
such a low rate of interest as to make it anprofitable to
ssue currency, hanks will not provide sullicient currency
for the wants of the country. | need not remind an Ameri
can audience that it was this unfortunate eontraction which

te a great degree made it possible for the Bland Act silver
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| INTRODUCTION

of course, the western and southern banks wanting money,

and the eastern banks having it, cannot come together |\_\‘

<= no machinery for bhring them to-

chance, and there

cether. So it follows that a Boston bank mav he anxiously

lecking for investments at four or five per cent., while
in some rich western state ten and even fwelve per cent,

heing paid. These are extreme cases, but 1 have quoted
moeatreme case in Canada, where the eapital marches
aatomatically across the continent to find the horrower, and
the extra interest obtained scarcely pays the loss of time il
would take to send it so far, were the machinery not so

perfect,

A= 1 have indicated, it should be the onject of every
covitry to economize credit, to economize the money of
the country so that every borrower with adequate securily
can he reached by gome one able to lend, and the ma hinery

this has al

s been recognized i oour banks.

|:|H

hat s surely not a perfect svstem of hanking under which
the surplus money in every umn nterprising community has
i tendeney to stay there, while the surplus money required
b an enterprising community has to be soucht at a dis-

tance.  But if by paying a higher rate of interest, and seek-
ing diligently, it could always be found, the position would
not bhe so had.  The fact is that when it i most wanted,

distrust s at its height, and the cautious vastern hanker
tmttons up his pocket.  When there is no inducement to
mert trouble to a community by supplying its wants in
tine of financial distress, there is no inclination to do so.
The individual banks. east or west, are not apt to have a
very darge sense of responsibility for the welfare of the
country asx a whole, or for any considerable portion of it.
But the banks in Canada, with thirty, forty or fifty branches.
with interests which it 1= no exaggeration to describe as
national, cannot he idle or indifferent in time of trouble,
cannot furn a deafl car to the legitimate wants of the
farmer in the prairic provinces, any more than to the
wealthy merchant or manufacturer in the east. Their busi-
ness is to gather up the wealth of a nation, not a town or
city, and to supply the borrowing wants of a nation.

£0,

when some people thought that in every town, a bank,

There was a timé in Canada, about twenty vears ago




no matter how nail, provide it had no branches, and
wad 1 whners resident in the noighbourhood, was a greater
] to the town than the brauch of a large and powerful
| In those davs, perhaps. tl eat hanks were too

autocratic, had not been taucht by competition to respect

the wants of ea munit It tl ng ever
existed to any extent, it has pa I awav. Wi in fact
in danger of the results of ¢ npetitior I do not
now any country in t ) 0w ipplied with bank
ing factliti 1= Canuda The branel tem not only en-
town « 1.0 w1200 peo t have a nnt
tock bank, but to ha hat W i wer behind it
cenera twenty to fiftyv t sreater than ( v bank
nd in the t ( | \  t ["mted States

ould have
But one of the ma ea s oof branch svstem is
nnected intimate wit e power to ue notes based
on the general assets of the bank Wher e atement
i Canadian bar exanmin woan American
banker, the comparat ly small amount of actual « must
he noticeable He will notice that the ban ( ful to
have asgets in the United States which mav be taken
ck to Canada in times of financial strain there, and larg
issets in convertible shape at home, but having regard to
il cash as the machiner irocar ng on the busines
it the counter, how can a bank for forty or fifty branche
get along with so little ca "The mple answer that
the tills of our branches are filled with notes which are
not money until they are issued, and which, therefore, save
just that much idle capital and just that much loss of in-

terest

F'HE DEPOSITORS

I'he legal position of the depositor is about the same
both countries. The note-holder’s claim is preferred to
his. We must not, however, expect that any Government
will relieve a depositor from the necessity of using discre-
tion as to where he places his money. Governments never
have done and never can do that. Men must look around,

after measuring the security offered, judge where they
hould entrust their money. It is perhaps easier for a man,

with 1 mited intelligence to make a selection if the banks
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have large capital and are of semi-national importance, pro-
vided, of course, the basis of the system is not unsound, as
in Ttaly and Australia. In Canada, we do not borrow from
abroad, although we would not object to do so if money
conid be obtained at low enough rates of interest; our banks
have large capital and small deposits relatively, and we do
not lend on real estate.  The Government statement at 31st
Decomber, 1892, shows that hefore depositors having claims
amounting to $180,000.00 can suffer, shareholders must
lose in paid-up stock and double liahility as such as $126,-
000,000, and $25,000,000 of surplus funds, in all $151,-
000,000, There is probably no country in the world where
greater security is offered to depositors.

When our charters were under discussion two or three
years ago, | had oceasion to defend our system, and I have
copied freely from a pamphlet written by me at that time.
I must not, therefore, omit to repeat a statement made then,
which might exeite criticism more readily, now that the
hanking svstem of Australia has collapsed. In making
a comparison between individual banks with small capital,
and banks with hranches and large capital, T urged that:—

“The probability of loss to the depositors in one bank
with several millions of capital, is less than the probability
of loss to some of the depositors in ten or twenty small
banks, having in the aggregate the same capital and de-
posits as the large bank.”

The retort will be quickly made:—“But if the large
bank fails, the rnin will be just so much the more wide-
spread.”

This is quite true, hut while it appears to be an ans-
wer to the point it iz not. If the conditions of two countries
are about the same and the ability of the bankers and the
principles of the banking svstem, are in other respecls
cqually excellent, it must still remain true that the pro-
bability of loss to the depositors in one or more of the
ten or twenty small banks is greater than the probability
of loss to any of the depositors in the one large hank.

There are some features in our deposit business which
may be interesting to American bankers. There are per-
haps not half a dozen savings banks, as the term is under-
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all have Savings Departments.  These de-

all, or almost
1 the nature of investments by

posits, great or small, are ir
the depositor, and are not like the temporary balances of
a merchant. They are entitled to interest. It is of vital
importance to every nation that itz people should have the

saving habit. It is also of vital importance that all the

money dishursed for labor, or to the farmer or otherwise,
should find its way back as early as possible into the chan-
nels of commerce. Will it find its way back unless inferest
ie offered for it? It will be said that the ordinary savings
bank is the proper organization to take care of such de

posits.  So far a8 the very large cities are concerned this

may be quite trne.  The mercantile bhanks of Chicago would
not like to have been the ereditors of the exeited savings
bank depositors who clamored for their posits a few
weeks ago.  But is the ordinary savings bank an effective
instrument for colleeting the miscellaneous savings of the

? 1 think not. Be this as it may,

smaller communities
we by our branch system, with the savings department
added. provide in small towns where the ordinary =avings

bhank is in ],..;‘;I.l.“ A Seenr '»',u‘v of deposit, and the quite

larue deposits of our leading banks are certainly the accumu-

lation of tens of thousands of such depositors,

danks are required once a year to make a return to the
Government, which is published as a blue-book, of all un-
claimed dividends, deposits or other balances of five years’

standing
tanding

BANK INSPECTION.

We have in Canada no publie bank examiner as in the
United States, nop are onr annual statements audited as in
Austr When the audit system was proposed, we re-
sisted because we felt that it pretended to protect the
shareholders and creditors, but did not really do so, and
il the audit did not really protect it seemed better that
shareholders and ereditors should not be lulled by imagin-
ary =afeguards, but be kept alert by the constant exercise
of their own judgment. So far as we have ever discussed

with the Government the question of public bank examiners,
apart of course from denying the necessity for anything
of the kind, we have confined our arguments to pointing







| NTRODUCTION
In the larger banks the icers insure then lity by
funds esta hed within tie band Many of the banks also
have nds Tor the saperannuation of their officers
RESERV ES
1f 1l naper were not already too lengthy 1 would
to ve discussed the question of reseprves, We hold with
the wajority of the banking world outside of the United
State against  fixed reserves With us no reserves ar
of equired by law. The cash reserve in and legal
tenders has averaged for some years about ten per cent.,
but vou will remember that our till money is almost entirel
pplied by the bank note circulation. The smaller hank
cep their available resources in securities, call loans at
home and balances with their bankers in Montreal and New
York. The large banks, as vou know, in addition to their
ecurities and call loans in Canada, lend largely on easily

liguidated securities in the United States
The change making notes, those of denominations less

than %5, are issued by the Dominion Government. The
cttlements at the clearing houses are made in legal tenders
notes of large denominations being issued by the Govern-
ment for the purpose.  Forty per cent. of whatever cash re-
SOTVE bank may keep must he in Dominion tenders
y provision entirely in the interest of the Government, and
«o unworthy of our otherwise creditable system that we

<t hope our Government will some day relieve ug of gnch

angement




ThHE BANK Acr, CCANADA.
REVISED STATUTES OF CANADA. 1906,

CHAPTER 29

Before Confederation 1

1e bauks doing business in the old
vince of Canada were zoverned by their special charters
by the provisions of chapters 54 and 55 of the Congoli-

Statutes of Canada, intituled

‘~IVV'\II\||. o \H \"
pecting Incorporated Ban

8, al \n At

respecting
Banks and Freedom of Banking ™ and by amending
ed in 1861 and 1866 I'hese charters were granted

usnally for a term ol ten vears

ng at the end of the

of June, 1870

at a time, most of them ex
session of Parliament after the first
The provisions of thes <pecinl charters were
not always unifor:

In the old Provinee ol a there was no general

s10NA o embodied in the re

= Sas D S

anking Aect, special proy

pective charters, which

rule, granted for fificen
different |

1




2 'HE BANK ACT.

New DBrunswick, the remaining provinee which wade up
the original Dominion in 1867, Iike Nova Scotin, had no
general Aet, but had granted charters for terms varying
from twelve to fwenty-s1x vears,

When British Columbia joined the Dominion in 1371,
it had the Bank of British Columbia, which was organized
in 1872 under an Imperial charter, with its head oflice in
London, England

Prince Edward Island became a provinee of the Donunion
in 1833, and had then three banks with special charters,
which had been extended to 1890, 1802, and 1900, respec-
tively.

By the British North America Aet, section 91, sub-section
15, the nght sslate  respecting * Banking,  Incor-
poration of Banks, and the Issue ol Paper Money "' waa
assigned exclusively to the Dominton Parlizment. At its
first session in 1867, it passed the \ct, 31 Viet, chap. 11,
which gave the banks of Upper and Lower Canada, Nova

Seotia and New Brunswick the right to do husiness through-
out the Dominion until 1870, under certain regulations and
restrictions.  In 1869, by the Aet 32-33 Viet. chap, 49, these
provisions were still further extended, and certain expiring
bank charters continued temporarily. In 1870 the Act of
1867 was extended until 1872, by the Act 33 Viet, chap. 11,
which introduced certain new provisions for the protection
of the interests of shareholders and of the public.  In 1871
the i
chap. 5 was passed. It was made applicable to ten banks
having their head oflice in Quebec, six in Ontario, and three
in Nova Scotia, and continued their eharters until July 1st,
1881, It also applied in part to the Bank of British North
Ameriea, which had an Imperial charter, and to La Banque
du Peuple, which was organized as a limited partnership or
partnership en commandite.  In 1880, by 43 Viet. chap. 22,
the Act of 1871, with certain amendments, was continued
until July 1st, 1891, and was declared to be applicable to the
thirtyv-six banks thercin named, of which sixtecn had their
head office in Quebee, nine in Ontario, nine in Nova Scotia,

comprehensive Dominion Banking Aet, 34 Viet

and two in New Brunswick.
When the Dominion Statutes were consolidated in 1886,
the laws then in force on the subject hecame chapter 120 of
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ul h=divie number of the sections and changed the
order and position of not a few, introduced new definitions,
and made other mivor changes. In order to facilitate refer-
ences in decisions under former Aects to the corresponding
provisions of the present Act, a coucordance will be lound
the Introduction

fter the table contents 1

I'he revision was made under the anthority of the Act
of 1903, 3 Edw. VIL, chap. 61, which ovides that such
alterations migl e made i the langua of the statutes
consolidated as were requisite to preserve a uniform mode
of expression, and that such minor amendments might b
made as were necessary to bring out more clearly the inten
tion of Parliament, or to recone le seemingly inconsistent

enactments or to correct clerical or tvpograpnical error

The Statute bringing the Revised Statutes into lorce,
assented to 30tn Janunary, 1907, pr ides by section 7 that
thev are not to operate as new laws hut to he construed and
have effect as declaratory of the old law: but if on anv point

they are in effect not the same as those for which they

are

m shall prevail as to all

substituted, the provisions in the
matters subsequent to January Slst, 1905,

By section 21 of the Interpretation Act, R. S, C. chap. 1,

it is declarved that Parliament by re-enacting, revising or con

solidating anv Aet shall not be deemned to have adopted the

construction which has, hy judicial decision or otherwise

been placed upon the lang nsed in such Aet, or upon

similar language,
'l“ ¢

of 1880 and 1890 was challenged as an interference with the

ht of the Dominion Parliament to pass the Acts
powers conferred on the provineial legislatures by section 92
of the British North America Act, especially as an invasion
of the domain of * Property and Civil Right<.” The pro
visions relating to warehouse receipts were claimed to be in-
valid as being in confliet with the Mercantile Amendment Act
chap. 122, of the Nevised Statutes of Ontario on the same
guhject Ihe Supreme Court in The Merchanls’ Bank v
Smath, S. O, Can. 512 (1884), uphe Il these provisions of the
Dominion Act, The Privy Council subsequently gave a de-
ision to t same effect in Tennant v. The Union Banl

1894] A, C | I 1is case the doetrine was clearly laic

T

.
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11 East 3562 (1809) : Maytield v. Wadsley B. & C. 357

(1824) \ forti
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¢ FHE BANK AC1

Acraman v. Morrice, 5 C. D 449 (1849), Choses in action
are not within the expression: Humble v. Mitchell, 11 A, &

or shares in a company : Latham v, Bi
Bowlby Bell, 3 (. B, 284 (1816) : Wa
10 Ex. 222 (1854); Duncuft v. Albrecht

12 Sim. 189 (I841); no

are bonds or certificates of stock
Heseltine v, Sigyers, 1 Ex. 856 (1848) ; Freeman v, Apple

gard. 32 1., 0. Ex. 135 (1862) 2 Pau v. Gunn, + Bing. \
C, 445 (1838) 2 Nuight v. Barber, 16 M, & W, 66 (1846) ;
nor cot retal debts: Rennie v. Quebec Bank, 3 0, 1. R

I'he expresston 1= used m sections 76 and 86 to 8Y
(g) * warehouse receipt’
(i) means any receipt given by any person for any
wds, wares or merchandise in his actual visible and
continued possession as bailee thercof in good faith
and not as of his own property, and

(1) includes receipts, given hy any person who is the

waer or keeper of a harhour, cove mid

wharf, yard
varehouse, shed,

storehouse or other place for the stor-
f coods, wares or merchandise, for ds war

md merchandise delivered to him as bailee, and actu-

ily in the place or in one or more of the places owned
kept by him, whether such person s engaged in

other business or not, and

(1i1) includes also receipts given by any person in

charge of logs or timher in transit from timber limits
i other lands to the place of destination of

sucl

e, 26

ogs or timber: 53 V.. e, 31,8 2 (d): 63-64 V

I'he fiest statutory precognition of warehouse M-w?ph in

Capada m connection with vevking is found in the Aet of
1859, which hecame section 8 of chapter 54

lated Statutes of Canada

of the Consoli-

In 1861 warehouse receipts given by warchousemen, mil-
lers and  wharfingers, for cereal grains, goods, wares. or
merchandise, their own property, were placed, as to banks,
on the same footing as those given for the property of others
See Molsons Banl: v, Lanawd, 2 Dorion, 182 (1881)
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0 FHE BANK ACT

CoQ0 B T3 (18T Bank of Hamilton v. Noye Manufa
furing ( <]

In England warchounse receipts were not fullv re
nized as negotiable instruments, 1l wlls of lading and other
documents of title, until the Factors Aet, 1877,

They are negotiable only in the lower or secondary sense

f 1l 1 n that they may he transterved b ndorsement
nd de ry, or by delivery alone, and may therehy vest in
the trans ee the mights of the transferrey I 1
negotiable in the higher sense, i hills of « mge and
DTONISEO! notes. which by endorsement or delive hofor
maturity, may vest in the bona fide holder for value no
v the rights of the transferrer, but the right t aim the
full amount for which the instrument drawn. I 1t

receipt is in favor of a certain person o1 his order 1t must

e endorsed b I t 1= drawn in favor o 1w heare
endorsed in blank it iz transferable hv delivery alone.

A warehouse receipt does not require to he i any par
ticular form. but the receipt itseli and the facts and cn
cumstances attending its issue should conform to th lo-
finition i section 2 (g), (¢): and the d nent itself mld
as fullv as possible be brought within one or other of t
clauses (11) and (i111), giving the name of the owner, a

sufficient description of the goods, the place or places where
the property 1s kept, or in the case of logs or fimber n
transit, the two extreme places

See sections 86, 87, 89 and 90, and the noteg thereon for

a diseus of these receipts as affected by the provisions of

the Bank Act

(k) “hill of lading * includes all receipts for goods, wares

or merchandise, accompanied by an undertaking fo
transport the same from the place where they were

received to some other pls hy anv mode of earriag

whatever, whether by or water, or partly by

land and partly by water; 53 V., ¢

The hill of lading 15 a very ancient document. and by

the custom of merchants 18 negotiable, when made to hearer

or order or to assigns. Tt ig in general use among all com-

mercial nations, and is much the same in its form and

s







N one or More Newspapers i.nhﬂ shed at the l'l e

where the head office of the bank is situate; and,

(7] rur [ N \ ( 1.8 1)
APPLICATION

GENERA

ons of < Act apply to the several banks
enumerated in schedule A to thiz Aet, and to every bank

neorporated after the first dav of January, one thou
sand nine hundred and five, whether this Act is speci-
all mentioned in its Aet of incorporation or not,

but not to anv other bank, except as hereinafter spect
d. 38N, 3.8 3

Schedule A to the Act of 1890 contained the names of

thirtv-six banks: Schedule A to the Aet of 1900 contained

the names of thirtv-four. Of those in the former list three

had suspended payment and were bheing wound up, vi
The Commercial Bank of Manitoba, which suspended July
ird, 1893 La Banque du Peuple, July 16th, 1895; and La
Janque Ville Marie, July 25th, 1899 I'he Merchants" Bank
of Prince Edward lsland was added to the list on the 1st
of March. 1802, La Banque Jacques Cartier, on July

1900, hecame La Banque Provineiale du Canada and the
Merchants’ Bank of Halifax, on January 2nd, 1901, became
the Royval Bank of Canada

Schedule A to the present Act, R S, (. 1906, chap. 29
contains the names of thirty-four bhanks Of those in the
list of 1900, the Halifax Banking Company, and the Mer

ints" Bank of Prinee Edward Island, have heen merged in
the Canadian Bank of Commerce; the Exchange Bank of
Yarmouth, the People’s Bank of Halifax and the People’s
Bank of New Brunswick, the Bank of Montreal ; the Com-
mercial Bank of Windsor in the Union Bank of Halifax;
and the Summerside Bank in the Bank of New Brunswick
The Pank of Yarmouth, Nova Scotia, sugpended payment on
the 6th of March, 1905,

The following new banks appear in the list of 1906: The
Sovereign Bank of Canada; the Metropolitan Bank: the
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Phe provisions of the Bank et do not apply

bank: Nalienal Bank of Chicago v. Coreovan, 6 0. R. 53l

(1884)
4. Charters continued.—'I'he charters or Acts of incorpor

wion. and any Acts in amendment thereof, of the

banks enumerated in schedule A to this Act
|

im force until the first dav of July, one

e
thousand nine hundred and eleven, so far as regards,
ank

(a) the incorporation and corporate name;

(b) the amount ol the aunthorized capital stock;
(¢) the mmount of each share of such stock; and,

(d) the chief place of

JUSINCSS §

~1Hrl|-xY to the right ol eacl osuch b s Lo 1nerease

or reduce its authorized capital stock in the manner
hereimafter provided
\s to all other particulars this Act shall form and be

the charter of each of the said banks until the first

|

av of July, one thousand nine hundred and eleven

Nothing in thig section shall be deemed to continue in

force an harter or \ct incorporation, if, or i so
far as it is, under the terms thereof, or under the

terms of this Aet or of anv other Act passed or to b

passedd. forfeited or rendered void by reason of the
non=performance of the conditions of such charter o
\¢t ol imcorporation )y reason of insolvencey, or for
any other reason. 63-64 V., ¢. 26, 8, 6

The question whether the charter of a bank might be an-
nulled by a writ of seire facias in the Exchequer Court at the
instance of the Minister of Justice was considered by the lat-
ter in a matter of Narazin v. Bank of St. Hlyacinthe, 28 L
C. J. 270 (1881) The application was refused on the
merits, and doubtg expressed as to the regularity of such a
[wnl"-.w!m;

By the Aet of 1900 the charters of all the banks were
extended to the Ist of Julv, 1911, and those granted since
1900 expire at tl

same time. The present Aet will probably
sston of 1910, and the charters extended
for another ten vears

he revised in the

WS







16 THE BANK ACT

I'he other sections of this Act do not apply to the
Bank of British North America 53 V., e 31, 8 6;
63-64 V.. c. 26, 8

f we to the sections above mentioned will zhew
that the provisions of the Bank Aet which are applicable to

Bank of British North America are those relating o that

ortion of its husiness transacted in ("anada, and which are
specially intended for the protection of the publie. I'he
gections which do not apply to it are chiefly those relating

he operations at the head office, such as the incorporation,
rganization, shares, calls, double liability and insolvency
A= to such matters it is regulated by the terms of its ||'-1v4-vu:n
(harter

I'he bank began businesgs on the 28th of May, 1836, as a

inking partnership. It was granted a Royal Charter on the
23rd of April, 1840. Suapplemental charters were granted
Octoher Hth, 1852, and Mayv 27th, 1884 Roval Warrants
)av wen  granted from time to time extending its right

lo business, corresj

nding to the extensions granted to the
» Canadian Bank Acts

Canadian banks b

7. For the purposes of the several sections of this Act
made applicable to the Bank of British North Amer
ica. the chief office of the Bank of British North
\merica shall be the office of the bank at Montrea
n the provinee of Quebee, 53 V., e, 31, 2 7.

NCORPORATION AND ORGANIZATION OF BANKS

8. The capital stock of every bank hereafter incorporated
the name of the bank. th place where its chief office
i to be situated, and the name of the provisional dir-
ectors, shall be declared in the Act of incorporatior
of every such bank respectively, 53 V., ¢, 31,5 9

9. An Act of incorporation of a bank in the form set
forth schedule B to this Act shall be construed to

confer npon the bank therehy incorporated all the
powers, privileges and immunities, and to subject it
to all the liabilities and provisions set forth in this

Act 53 V., c 31, s 9.

“
=
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vould pear th t e it $250 (
be paid voluntarily No powe 8 o the prov
sional directors u It 18 only to the directors elected
tl I holde the A\ I 1
and to enforce payment by 1t or forfeiture Even the
power of cancelling ibseription o1 n-| e {
)" ent. witl thirty days after ribing 1 riven t
| |
in the heading of the stock books and pros-

ody the terms

pectus
to the powers of provisional

they mav make

For conflicting decisions as

ors regardi a
{llen v. Ontario d Ry. Co. 29 O. R. 510 (1898):
O’Dell v. Boston & N. S. Coal ( 20 N. S. 385 (1897)

and North Sydney Mining ('« v. Greener, 31 N. S. 41

1898)

The notice calling the meeting of subsecribers should be

nserted for at least four weeks in one or more newspapers

published at the place where the head office of the bank is
2. suh-sec, 2

situate, and in ‘the Canada Gazette: se
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|
(5) holding meeting of subseribers and electing directors,
ete.; (6) application for certificate to do business; (7) issue
of such certificate by Treasury Board within a year from the
passing of the Act of incorporation or within the time fixed

woa subsequent Aet

Ay person offending against sub-section 1 of this sec-
tion is by section 132, guilty of an offence against the Act,
md by section 157 liable to a fine not exceeding $1,000, or
to imprisonment for five years or to both,

15. Conditions as to certificate.—No certificate shall be
given by the Treasury Board until it has been shown
to the satisfaction of the Board. by affidavit or other-
wise, that all the requirements of this Act and of the
special Act of incorporation of the bank, as to the
payvment required to be made to the Minister, the-elec-
tion of directors, deposit for security for note issue,
or other preliminaries, have been complied with, and
that the sum so paid is then held by the Minister

2. No such certificate shall be given except within one
vear irom the passing of the Act of incorporation of

the vank applying for the said certificate. 53 V., c.
31, 8, 15.

16. If certificate not granted.—If the bank does not obh-
tain a certificate from the Treasury Board within one
vear from the time of the passing of its Act of incor-
poration, all the rights, powers and privileges con-
ferred on the bank by its Act of incorporation shall
thereupon cease and determine, and be of no force or
effect whatever, 53 V. c. 31, s, 16

—
-2

. Deposit, how disposed of —Upon the issue of the cer-
tificate 10 manner hereinbefore provided, the Minister
hall forthwith pay to the bank the amount of money
so deposited with him as aforesaid, without interest,
after deducting therefrom the sum of five thousand
dollars required to be deposited under the provisions
of this Act for the securing of the notes issued by
the banl




' B
2. In case no certificate 18 igsue the reasury Board

within the ime linnted he  1ssue ¢ t!

amount so deposited <hall be returped to the perso

depositing the same
3. In no ca hall the Minist ¢ under a ratio
to see¢ Lo the proper application in any way of

amount so returned, 53 \ | 17

I'he Minister of Finance t \ bove 3w
$5,000 until the adjustment takes plac t following
ear: sex. 61 "

INTERNAL REGULATIONS

18. By-laws—The shareholders of the sula

by by-law, the following matters incident to the ma
agement and administration of the affairs of the bank
that is to sa

(a) the day upon which the annual general meet
of the shareholders for the election of directo
shall be held ;

(b) the record to be kept of proxie and the tin
not exceeding thirty days, withi hicl rox
must be produced and recorded prior to a mecting
in order to entitle the holder t ote thereon

(¢) number of the directors, which shall b
less than five, and the quorum thereof which shall
be not less than three

(d) Subject to the provisions hereinafter containe

the qualifications of directors

(e) the method of filling vacancies in the board of
directors, whenever the same occur during eacl

year;

(f) the time and proceedings for the election of dir
ectors, 1n case of a failure of anv election on th
day appointed for it:

(9) the remuneration of the president, vice-presi
and other directors: and
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wWis ol t 3 et 1Live ind  proxy papers not so
attested were rejected Harben v. Phillips, 23 Ch. D. 14 ®
( 1883) I'he Act does not contain such a provision, nor does :
1 OXPIress lerms gy power 1 the shareholders to make
such pre 8 aw or otherwisc <0 that the question
t lecided as to the validity of proxies would probably be
r they were reasonably sufficient for the purpose they
ntended to serve. and wheth t complied with the
requirements of the Act and of any by-law authorized by it
\ corporation may a proxy: Indian Zovedone Co. 26 Ch
D. 70 (1884) A proxy paper executed with the name of the
proxy left blank may be subsequently filled up:  FEr pari
Lancaster, 5 Ch. D, 911 (1877). So 18 to the date of a
meeting at which it is to In ed Loma Mines
|189%] 1 Ch. 1
Directors.—'The Act of 1800 provided that the number of
rectors gshould not be less than five nor more than ten. The
unending Act of 1905 gtruck out the maximum limit ["nder
the Companies Aet it had been held that if the number was
reduced below the minimum, the remaining directors could
not transact husiness before vacancies were filled. Section 27
provides that a quorum of the remaining directors may con
tinue to transact the business of the bank.
In the absence of a by-law a majority would he a quorun
Howbeach Coal (o, v. Teague, 5 H. & N. 151 (1860); Re
London, et Land Co.. 31 Ch. D. 223 (1885): R. 8. C chap
1. sec, 1(e) If, however, without any by-law on the subject
any three or more directors have usually conducted busines
at meetings of the board, such number wo e held to he a
quorum: English and Irish Rolling Stock Co., Lyon’s Case
35 Reav. 646 (1866) ; Lyster’s Case, L. R. 4 Eq. 233 (1867)
The stock qualifieation in section 20 may be increased but
cannot he diminished.  The president, vice-president, or a
director may he removed by the shareholders for just eause
sec. 31, 8.8, 4 3
)

Remuneration. - No president. vice-president. or other
director can receive any sum for his services except under a

bv-law passed by the shareholders
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Existing by-laws continued

19. Board of directors
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s: sec, 29 1o appoint ofticers, clerks, ete., and

l'o make by-law

to require them to give bonds: sec. 30; to call gspecial meetings

|
eoshareholders: sec 310 to allot stoek @ sec. 345 1o regu
msfers e Wi 1o make ealls: sec. 38: to make
ant statements: see. 54 to declare dividends: gec, 57; to
niake nth cturns to the Minister of Finance; sec. 112
Sucl atters a e A oes not require to be done by
byv-laws mayv be done by resolution By-laws should have the
corporate seal aflixed ; as also such deeds and documents as re-
‘ il la [ the Dominion or of the Provin
they ar xecule o of the place where they are to

see Bank of pper Canada v Widwmer, 2
I1852): Ban f Commerce v, Jenkins, 16 O, R, 125 (IS88

No director shall vote on the question of a loan to himself

ther matter in which he has a pecuniary interest

When acting as a director he is in the position of a quasi-trus
ee for the sharcholders, and should not have any adverse per
son nterest,  He 1s bound to use diligence in the perform-

his dutivs: Re Forest of Dean Coal ('o., 10 Ch, D, 450

) (heritable Corporation \ Sutton 2 At 1

s 15 50 to conduet the business of the

bhenefit of the shareholders the

be obtained consistently with the

rust reposed 1o them by the shareholders and with honest

o other people.  Directors who so use their powers as to
i wnefit th selves at the expense of the other

reholders,  without mforming  them of t facts. even
thou <o doing thev act withont fraud, and in the belief
that the re doing nothing wrong, cannot he allowed to re
tuin those benefits, but must account for them, <o that all the

irehol nav participate in then exander Ll
wbie Telephone 1900] 2 Ch, 56

arly

I'he buginess of the board should he done at re
tuted meetings, attended by at least a quoram. as fixed by
v-lav If all the direetors are present notice mimmaterial
if thev are not. all should have had notiee The decisions
m the form of resolutions The assent
d

rectors not given at such a meeting







) HE BAN} 8
pro ! pert slon L o = )
the ¢ sharcholders, he would
1AV of a iion authorizing
hat ment appeared M
nately’ do I / h Banl l'urguand, 6 E. & B
7T (185 But whe here wohibition in the Act to
n in expenditure cept on -thire te of the

reholder nr 8 1 be mad \ L he s specia
visie vere ohserve Comme Band fireat We

Patheay Comnar Moo N. S. 2 (1865)

\ bank 1 b for the torts of 1ts directors co
tted bv them when acting within the pe of their auth
ritv, even th 18e of fraud and forgerv: but the directors
1 ¢ we acti n b | ink, and no
| rther heir ( Darwick v Eng h
Toinl St B LR 21 65 (1867): W v. Be
1y 238 (1878 S P Philin Gold Min (
12Q. K. D1 ] Il WV ut Banking (
Charnire I t Ry, ( 18 Q. B, D. 717 (1887)
\ bank not otherw lia for wets of i {irector
flicers ma WO I tification: but if the aet
/ he 'y ol fified on w th the 18501
t! ireholder 15/ y iy ( v. Biche, L. R. Y H. 1
n. 681 (1875) : ] v. ["nion Banl lustralw, 2 App

('a 66 RTY)

I'he board mav dele ¢ 1o a commitie ts members o1
flicers of the bonk certain matters with the bu
na 1 gl i elegate 1 its de

stons: In ( 25 Ch. D

20. Qualifications.—Each director sha

a) when the paid-up capital stock of the bank is ons
nillion dollars or less, hold stock of the bank on which
not less than three thousand dollars have been paid uj

the bhank 18 over




8, 20| QUALIFICATION OF DIRECTORS )

(¢) when the paid-up capital stock of the ban ends

three million dollars, hold stock of the bank on which

not less than tive thousand dollars have bheen pard up
2. No person shall be elected or continue to be a director
unless he holds stocl paid ot unt required
by this Aet, or such greater amount as required b
anv by=law in that i\ ] IR and 19
By section 18 (d), the sharehold y, subject to this
section, determ the quahficatio I'hey n
raise the requirements of the section hut cannot lower them
Before 1890 it was soflicient to | 1 the nounts of
stock even if only partly paid up
The Companies Act, R. 8 (. chap, 19, sec. 75, requires
a director to own the required number of shares “absolutel
n his own right.” These words would probab o Conalr
to mean that he must be the benclicia 8§ well as th egu
owner In England wher livector was required to hold
the shares ** in his own right tw eld o sufficient for
him to have the legal, without the beneficia vhership: Pu
brook v. Richmond (onsolidated Mining ( b D, 610
(1878). This construction was question w Cotton, 1.,
but upheld by Lindley, L., in Bainbrid V. S h 41 (
. 462 (1889): and was [lollow: n v, |
[1892] 1 Q. B. 751; Howard v, Sadle [ 189 1 Q.1 1:
Sutton v, English and . P. Co., [190 ('h 02 and
Boschoek Co. v, Fuke, | 1906] 1 ( 1 I8 It would 1t
be sufficient if he remained the register ( the
quired number of <hares altey vin ) , '
dealt with then
It will be observed that the B \et doss not use even
the expression, “in his own right;” it quire he
director to hold stock on whieh the required amount has been
paid. It would be sufficient if he is the registered owner in
the books of the bank of the necessary amount of sto |

bank would have no right to look bevond its own register

Shares transferred to the name of a director so as to g

him the necessary q'b.w"[l‘nzl\m‘\. and of | he transterrer

LY 3




NE THE BANK ACT 8. 20

remained the vencficial owners, cannot be charged for pay-
ment of a judgment debt incurred by the director: Cooper v
Griffin, [1892] 1 Q. B. 740.
3. A majority of the directors shall be natural born or
naturalized subjects of His Majesty 53 V., ¢. 31,
s&. 18 and 19,

Before 1890 it was necessary that all the directors should
be British subjects,  Before 1902 the Companies Aets required
that a majority of the directors should be resident in C‘anada,
and in the case of companies incorporated by special Act that
a majority should be British subjects. The Act of 1902, now
R. S. €. chap. 79, abolished these requirements

21. Election of directors.—The dircctors shall be clected
by the shareholders on such day in each year as is
appointed by the charter or by any hy-law of the hank,
and at such time of the day as the directors appoint

2. The election shall take place at the head office of the
hank

Public notice of the election shall be given by the diree
tors by publishing such notice, for at least four weeks
previously to the time of holding the election, In a
newspaper published at the place where the head office
of the bank is situate. 53 V., c. 31, & 19

I'he old charters named the day for the annual meeting
and election of directors. Since 1871 the shareholders have
had the right to fix the day or to change it. “ At the head
office ” would |Arul|;||»l‘\ he held to mean the city or town
where the bank has its head office and not necessarily the
building in which the head office is situate. The shareholders
elect one of their number as chairman and appoint a secre-
tary. As a rule the president is elected chairman of the meet-
ing and moves the adoption of the annual report. The share-
holders appoint serutineers to receive and count the ballots
All voting at shareholders’ meetings is by ballot. See section
32 for detailed directions.

he number of shareholders being indefinite no particular

number or proportion is required by law for a quorum. See
note under section 13
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When th proper notice has heen given maiority of the

votes of the shareholders present in m or hy proxy de-
cides all questions except the reduction of 1] pital of the
ank @ se 5. or the sale of the assets: sec. 102, The pro-
ecdhings must be conducted regularly and in ¢ faith. A
meeting was called for noon, and a few sharcholders attended

that time and were aware that the president was on his

v to the meeting They organized at one minute past
twelve and six minutes later had clected o board for the com-

ng year, which appointed a p
retar At ten minutes
nd found that all

eft I'he court held

a viee-president and a
past twelve the president arrived
was over and that the s}

ireholders had
that there was unreasonable haste, and
hat the proceedings were not in good faith and set aside the

ion: Armstrong v. MeGibbon, Q. R. 15 K. B. 345 (1906)

!
On account of the special provision as to Iv‘).u‘:\.nm“ of
fice of the annual meeting in this section, publication in
Canada Gazelte, under see 2,

not required
22. Who shall be directors.—The persons, to the number
authorized to he elected, who have the ereatest numbhber

cleetion, shall be directors, 53 V., «
31, 8. 19 .

of votes at any

It 18 not necessary that a director

<hould nave a majority
f all the votes cast.  The

number, as fixed by the share-

dders, not less than five, who stand highest on the list

I'he courts will set aside

an election that has
w illegal or

heen carred
improper means: Davids

m V. Grange, 1 Grant
1T (1854) ; Re Moore and the Port Bruce Harbor Co., 14
C. Q. B. 365 (1856) ; Toronto Brewing and Malting Co. v,
200 ROV (1882) : Gilmonr v, Hall, M. 1. R. 2 Q
Bo3%H (1886). In Quebee the proceeding would be by quo
ranfo under Art, 987 of the Code of Procedure
On a proceeding to test the election of a bank director,
t was held that the polling of illegal votes in his favor would

not of itself annul his election unless it were shown that some
ther candidate polled more l¢
C. R, 257 (186GG)

votes: (iibb v, Poston, 16
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In the Provinee of Quebee a Judge in vacation has power
to enquire into the validity of the ¢lection of a bank director,
as the bank is a public corporation: Henry v. Simard, 16 1.
C. R, 273 (1866).

23. Provision in case of a tie.—I( it happens at any elec-
tion that two or more persons have an equal number
of votes, and the eleetion or non-election of one or
more of such persons as director or directors depends
on such equality, than the directors who have a greater
number of votes, or the majority of them, shall, in
order to complete the full number of directors, defe
mine which of the said persons so having an equal
number of votes shall be a director or directors, 53

V.. e 31 8 19,

The chairman of the shareholders” meeting has a casting

vote on all questions in case of a tie, except as to the election
a9

32,

s.-8, -k

of a director: sec.

24. Election of president and vice-president.—'I'he direc-
tors, as soon as may be after their election, shall pro-
ceed to elect, by ballot, two of their number to he pre-
adent and vice-president respectively.

2. The dirvectors may also elect by ballot one of their num
ber to be honorary president. 53 V., e 31, s, 19;
-5 E. VIL, . 4, 8. 4.

The president of a bank occupies a very important an
responsible position, and yet it is surprising how little
said about him or his oftice in the Act. 'T'he only duties spx
cially assigned to him are: (1) presiding at meetings of th
hoard. sec, 28: (2) executing transfers of forfeited shares:
sec, 41, s.-s. 33 (3) signing the bonds, obligations and bills
of the bank: sec. ¥3; (4) signing the monthly and other
returns to the government: sees. 112. 113, and 114, The
only privilege given him beyond his fellow directors 1s that
of giving a second or casting vote at board meetings in case
of a tie: see, 28, s.-8, 3. In case of his absence the vice-presi
dent takes his place, exercises his powers and performs his
duties.  In practice the president is usually expected to give
more time and attention fo the bank, and receives additional

&
-

i
)
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vemuneration therefor; but his powers and duties, other than
those above specified, are only such as ave expressly or im-
pliedly given or assigned to him by the sharcholders or the
board by by-law or otherwise,

When it is alleged that a cheque was given for an illegal
purpose, the personal knowledge of the president of the
hank of the object for which it was given is not the knowledge
of the bank, when the president is not the officer who acts in
the matter on behalf of the bank: Bank of Montreal v. Ran
kin, 4 L. N. 302 (1881),

Sub-section 2 authorizing the election of an honorary pre-
sident by the board was enacted by the amending Aet of 1905,
He has none of the duties or powers of the president assigned
to him: sec, 2 (j).

25. Vacancies, how filled.--If a vacancy oceurs in the
board of directors the vacancy shall be filled in the
manner provided by the hy-laws: Provided that, if the
vacancy is not filled, the acts of a quorum of the re-
maining dircctors shall not be thereby invalidated.
53 V., ¢ 81, &, 19.

1f the sharcholders have not passed a bv-law providing
for the filling of a vacaney it cannot be filed except at a
special meeting of shareholders.  So long as a quorum re-
maing, the remaining directors may do husiness provided a
quorum attends the meeting: Re Scottish Petroleum Co. 23
Ch, D. 413 (1883) ; In re Bank of Syria, [1901] 1 Ch, 115,
If the by-law provides that the remaining directors are to fill
vacancies, and the number of directors falls helow the quorum,
a special meeting of shareholders would be necessary to fill
the vacancies: Newhaven Local Board v, Newhaven School
Roard, 30 Ch. D. 350 (1885): Sovercen Co. v. Whitside, 12
0. L. R. 638 (1906).

Where no by-law on the subject had been passed the dir-
ectors undertook to fill a vacancy. The quorum of the board
was three. A resolution, seconded by the new director at a
meeting at which three others were present was upheld, al-
though his appointment was a nullity: Bank of Liverpool v.
Bigelow, 12 N. 8. (3 R. & C.) 236 (1878).
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proviso of this section, that s ne as there 1= u
quorum of directors their action is valid, overcomes the dift
culty that arose under the Ontario and Engligh Companies
\ets, when the number of directors fell below the minimum
required, In the Toronto Brewing and Mal'iny (o Blal ¢
O, K175 (1882 nd in re A s ving ( Bl I
u's ( 16 Cli. D631 (1880) ‘
26. 11 wan Wen n the tice of t president
e-prestdent, the directors all, from among the
AY ™ 1 president or viee e ent vho sha
continue flice f the remaind f the vear )
\ ( i1, = 19
27. Failure of election.—If an clection of direct is no
made on the day appointed for that purpose, 1wl
election may take place on any other day, accordin
the hy-laws made by the shareholders in that behall
2. The directors in office on the dav appointed for e
lection of directors shall remain in office until a new
election 15 made 53\ ( 31, = 0
If no such by-law has been made, it would he necessary 1
call a special meeting of shareholders under section 31 for
election of directors
28. Meetings of directors I'he president, or in his ab
ence the vice-president, shall preside at all meefing b

of the directors

2. If at anv meeting of the directors both pre adent an
vice-president are absent, one of the directors present

hosen to act pro tempore, shall preside

. The president, viee-pre sident, or pl'l‘-llll'l\' pro tempuor
so presiding shall vote as a director, and shall, if ther
is an equal division on any question, also have a casting
vote. 53 V., e, 31, 5. 21.

While the president of a bank usually takes an active pa
in the management of its affairs, the special powers given 1
bim and the duties specially assigned to him by the Act, In
vond those assigned to the directors generally, are very fes
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Besiaes the duty of presiding at the et i of 1 yoard
he ig one of the officers named to excente the transf f for-
feited shares which have been sold: = i, m
the bonds, obligations and bills of the banl )
gign the monthly returns to the Government 11 s
i3 specianl returns when asked for: sec, 113 t innual
returng of sums lving wmore than five vears unclaimed : s
114, 8.8, 4

I'he by-law ontemplated h ection will almost
nvarmbly assign to him unporta ( v h
becoming a party to unportan - Mt ‘
bank. which may not come wit i u
assigned to the cashier or manage

The directors may fram laws ¢
transaction of business at meetimgs of the board n default

of these, the president or presiding divect werned
by the usage of the board, or the well-vsta ed rules com-
mon to such deliberative bodies. "They may ma wny regul
tions they choose, except that the cannot override any p
vision of the Aet, or any by-law passed by the shareholds
under section 18

I'he business of the board shonld be transacled at regn-
larly called meetings atiended by a quorum of the direct
The assent of a quorum of the divectors given individua
elsewhere will not bind the bank. Full and correct minutes of

each meeting should be kept and recorded.  Such n
usually read and confirmed at the beginning of the next st

ceeding regular meeting

29. General powers of directors.— [l directors may make
by-laws and regulations, not repugnant to the provi
sions of this Aect or to the laws of Canada, with respect
to,

(a) the management and disposition of the stock, pro
perty, affairs and concerns of the bank

(b) the duties and conduct of the ofticers. clerks and
servants employed therein: and,

(¢) all such other matters as appertain to the busi-

ness of a bank
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Al aws of the bank heretofore lawfully made ane

now in force with regard to any matter respecting
which the directors may make by-laws under this sec
1o neluding any by-laws {or the establishing of

guarantee and pension funds for the employees of the

hank, shall remain in force until they are repeal or
alterd b) other byv=laws made under th \et ha \
9 96
I'he directors cannot make by-law r regulations repug
nant to b ws validly passed by the shareholders under se
tion 18
Under the head of * officers in th ection would b
comprised not only those usnally designated by that name,
but also the president, vice-president and a managing dire
tor. if the bank should have such an officer, the shareholders
being the hodyv to deal with the remuneration of these latte
under section 18 (¢g) I'hese by-laws do not require to bhe
pproved by tl hareholders

By-laws passed by the directors or shareholders while bind
p !

ing upon the shareholders and officers of the bank, are not
binding m third parties unless they are aware of them
In re Asialic Banking Corporation, 1., R, 4 Ch, 252 (1869)

By section 18 the shareholders may authorize the directors

to establish these guarantee and pension funds and to contr

bute thereto out of the funds of the bank
30. Appointment of officers.——T'he dircetors may appoint
as many officers, clerks and servants as they consider
necessary for the ecarrving on of the buginess of the
bank
2. The directors may also appoint a director or directors
for any branch of the bank.
Such officers, clerks and servants may be paid sucl
salaries and allowances as the directors consider neces

sary. 53 V. c. 31, s 23

The director or directors appointed for any branch of the

bank would be included in the number fixed by bhy-law passed

)y assign

by the shareholders. The object would usually be i




30| INTERNAL REGULATIONS 11

i director, who mav not reside where the head office of the

nk is situate, to the branch in his own locality to exercise

pecial supervision over if,

The term ** officers ™ in this seetion would not include the

or viee-president, whose election is ,m'\Mm! for

| Presi
| n osection 24, 1t would include the manager, cashier, and
ibordinate officers of the bank ['he duties of the manager
cashier and other officers should he defined by a by-law
issed under section 29, As to some of them the name will
wicate the duties and scope of their authorit I'hird pa
es dealing with them in good faith may assume that they
ave such powers as are usually possessed by such officers
spectively: Snaith v. Hull Glass Co.. 11 ¢, B, 897 (1852)
Although directors are onlv elected for a vear they ma
ppoint officers, ete., for a longer period: Dedham Bank v

' hickering Pickering (Mass.) 335 (18254)

ILLUSTRATIONS

1. 'I'he manager of a bank has not stuch. anthority

ol land belonging to the bank, and it is doubtiul if a verba

nthorization by the dirvectors s sutlicient: Dominion Banl
K nowllon Grant 1)

2, Whe 1 note was made pavable 1o “The Canadian

Bank of Commer or order™ it was endorsed D, H
(‘harles, manager It was urged that the endorsement
ould have been by and in the nm o the bank, under
] e corporate seal, or at least with the name of 1 ik added

the manager’s name. hut the Court did not find it neces
ry to determine the point: Small v, Riddel, 31 U, C. C. P

i (1880)

J. A bank sold lumber held by it as security for advances
and the purchaser required a guarantee which the directors
csolved to give after examination by a culler, The manager,
woever, gave a written guarantee in the name of the bank
without employing a culler. The purchaser heing m good

the guarantee: Dobell v

ith, the bank was held Lable on
Ontario Bank, 3 0. R. 299 (1882)

{. A bank manager is not acting hevond the scope of his

uthority in accepting the cheque of a customer to deliver
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e another cusiomer on a jnll'l!xn‘;l! day, or on the happer
ing of a specific event: (irteve v. Molsons Bank, 8 0. R. 162
(1885)

5. Where a deed of composition was exceuted by a local
manager in the name of the bank under an ordinary seal, il
was held not to be binding on the bank, not being under tl
corporate seal, nor under a sigmature or sign manual wherd
it executed documents: Bank of Commerce v, Jenkins, 16 O

R. 215 (1888).

G. A bank sued one of its branch managers for damages
on two grounds: (1) for having taken a joint note when in-
structed to take only a joint and several one, and (2) fo
having voided the note by interlining the words * jointly and
severally,” inteading to have the words initialled by the
makers which was not done, e subsequently erased the in-
serted words, It was held that he was lable on the firs

ground: but as the note he took was as Wl a security as if n

the other form the bank was onl. entitled to nominal damages
Held on the second point that as he acted in good faith, and
as hig superior officer and the bank solicitor were of opinion
that his acts had not voided the note, higher knowledge coul:

not reasonably be expected from one
I.’ululuy Provinciale v. Charbonnean. 6 O, .. R. 302 (1903)

1 hig position: L«

7. The ma r of a bank may deal in the ordinary and

proper course of banking business with trading corporation
even though he is interested as a shareholder and directo
in them, and this i not necessarily a violation of the ruli
that an agent cannot be allowed to place his duty in confliet
with his intevests: Bank of Upper Canada v. Bradshaw, 1.. I
1 P.C 4%9; 17 L, C. R. 273 (1867).

8. Where the Bank of Montreal, by its manager, accepted
cheques drawn on it by the City Bank, and the latter de-
posited them for value in the Banque Nationale, it was held
that the Bank of Montreal could not refuse its acceptanc
thus made, and was bound to guarantee and protect the ity
Bank from all losses thereunder: Banque Nationale v, ('ity
Bank, 17 L. . J, 197 (1873).

9. The president and manager of a bank has not, as such,
authority to give to a creditor of the bank a considerabl
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_,_.,_‘4_
r

amount of the notes discounted by the bank to gunarantee a
debt existing before the pledge; a special resolution of the
hoard would be necessary: Eachanoe Bonl & D, Savings

Bank, 14 R. 1.. 8 (1885)

10, Where the cashier of a bank horrowed money from
a savings bank in his own name, but on the representation
that it was for his bank, and the money was paid to 'im per-
sonally and not as cashier, but subsequently changes were

made in the books, charging the loan to the bank, the bank

having stopped pavment, and the new hoard elected after
the suspension not having repudiated the eniries for about a
vear, it wag held by the Court of Appeal for Quebee that it
was ratificd by acquiescence: City and District Savings Ban!,
v. Jacques Cartier Bank, 30 1. (.0, 106 (1886). This was
reversed by the Privy Council on the ground thei the new
board had full knowledge of the facts, and that acquies-
cence and ratification would not apply to a debt which the
bank never owed : Bangue Jacques Cartier v, (' & D, Savings
Bank, 13 App. Cas, 111 (1887).

11. Where the president and manager of a bank had
accepted cheques of a customer and made them payable at
a future day, and these were discounted by another bank
and paid at maturity by the first named bank, the latter
was held liable for cheques subsequently accepted and dis-
counted in the same way, payment having been refused on
the ground that the president and manager had exceoded
his powers: Frchange Bank v. People’s Bank, (8. (', Can.)
10 L. N, 362; 7 C. L. T. 387 (188%).

12. A bank which makes a loan and accepts as collateral
certain shares of its own stock, which it procures to be trans-
ferred to its manager, is liable to the borrower for the return
of this gtock when the latter has paid the debt, although the
transfer was illegal: Exchange Bank v. Fletcher, 19 R. L
377 (1890).

13. Directors cannot divest themselves of their personal
responsibility.  While they are at liberty to employ such
assistants as may be required to carry on the business of the
bank, they are nevertheless responsible for the fault and mis-
conduct of the employees, unless the injurions acts complamed
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of are such as could not have been prevented by the exereise

reasonable diligence on their part: MeDonald v. Ranlein,
M. L ROT S C. 44 (1890)

14. Where a cashier whose du t was to obtain the

wceeptance of bills of exchange, in which the bank was in-
rested, fraudulently, but without the knowled of
president or directors, by a material yresentation,
nduced the drawee to accept such a bill, the bank was held
able: Mackay v, Commercial Bank, 1. R. 5 P. (. 394
1874)

15. Where the agent of a han vho was a partner in a
firm doing business with ¢ bank, obtained the signature
of respondent to accommodation drafts which he discounted

r the benefit of | firm, 1 ter hecame hiable, although
eir name did not appear on the drafts: Merchants Banl

Whidden, 19 8. C. Can, 53 (1890)

16, It 15 no part of the husiness

the agent of a bank

start a criminal prosecution, and when he does so with

it special authority the bank is not liable: Thompson ¥
Bank of Nova Scotia, 13 C. 1. T. 311 (1893). See Owston

Bank of N. 8. | I App. Clas, 270 (1879),

17. The local manager of a bank having received a draft

nduced the drawee to accept it by falsely representing that

coertain ods of his own were held by the bank as security for
the draft Held, that the bank was not bhound by such
epresentation; that the knowledge of the manager with
ich the bank would be affect should be confined to
now led g what was material to the transaction, and tl

duty of the manager to make known to the bank: Richards
Bank of Nova Scotia, 26 S, C. Can. 381 (1896).

18. Where an acceptance was indorsed to a bank, and

the cashier sueq

on it in his own name, and the acceptor
aid the amount to the cashier, it was held to be a fair infer-
nee that this was pavment to the bank: Seeley v. Cor, 28
N. 8. 210 (1896), Affirmed by the Supreme Court of Can
ida: Coutlée’s Digest, p. 199.

19. An officer of .
nd any secret profit made by him in connection with the

3

n

a bank occupies a fiduciary positi

msiness of the bank, helongs to the bank: (feneral Exchanqge
Pank v. Horner 1., R. 9 Eq. 480 (1870)
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2. 1 an oflicer excecds h | the ban 1 "
bound if the act is within the scope of employment, and
the other party is not aware that Le is ex his auth
i ovity : Bayley v. Manchester Iy. ( | (1. 148
| (1873)
I'he powers and duties of a cashi n the United States
have been laid down as follows
He is the chief executive oflicer through whom the w
financial operations of the bay md et He of
and pays out its moneys, collects and pa ts ¢ t8, and re
ceives and transfers its commercial secaritios Subordinate
officers may be appomted t the ¢ under his direction
They may be clothed with power to certify cheques, but this

would not atfect his right to do the same thing. The directors

may limit his horit s they deem proper. hut this would
not affect those to who th mitation is unkuowi Wer
hants’ Ban Ntate Bank, 10 Wallace (U7, S i p. 650
(1870)

The ordinary duties of a cash do not « prehend the
making of a contract, which involves t myiment of money,
without an express authority from tl ectors, unless it be
such as relates to the customary tions of the hank
Morse v, Mass, National Bank. 1 | es (U, C. (U, 8.) 209
(1873); U. S, v. Bank of ( 21 Howar U 8),
364 (1858).

He may indorse, negotiat 1 transler a negotiaha
paper on hehalf of the bank: Wild v. Bank of Passama-
1/::“(/41/_ 3 Mason C. C. ([7. S.) 505 (1825) mt without

special authority he has not a right to dispose of non-nego-
tiable paper, or other property the dealing in which is not
in the ordinary course of banking: Barrick v. Auslin, 21 Bar-
bour (N. Y.) 241 (1855).

If the directors, through inattention or otherwise, allow
the cashier to pursue a line of conduet for a considerable
period without objection, the bank would be bound in favor
of parties dealing with him in good faith: Caldwell v
National Bank, 64 Barbour (N. Y.) 333 (1869).

1. Security.—'The directors shall, hefore permitting any
cashier, officer, elerk or servant of the bank to enter
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upon the duties of his office, require him to give a

hond, guarantee, or other security to the satizfaction
of the directors, for the due and faithful performance

of his duties. 53 V., ¢. 31, s, 23

The taking of security * for the due and faithful per-
formance of his duties ™ from each of these oflicers is com-
pulgory Directors who neglect this duty might be held
personally responsible in case of loss

A contract of guarantee, by the Statute of Fraids and

by Article 1233 of the Civil Code of Quebee, must be in
writing.  The employment of the person guaranteed is a
ifficient consideration for the contract. The relations and

linbility of the respective parties towards each other will be
determined by the laws of the respective provinees on the sub-
ject of suretyship, which, however, do not materially differ
Formerly private bonds were the rule: now the bonds of
incorporated guarantee companies are generally given or re-
juired.  These usually contain special stipulations as to em-
ployment, notice of irregularities, ete., which should be care-
fully examined on behalf of the bank, to see that they fully
omply with the requirements of the Aet. It is to be borne
be extended beyond

nind that a surety’s liability s not to

the terms of his engagement. As a bond in the terms of the

\ct would be held to guarantee not only the honesty of the
employee, but also his competency for the position, any mater
1l change in his position or duties which increages the risk
would discharge the surety, unless the contract makes provi-
ion for if. Where the ¢ ment between the bank and the
ciuployee is made a part of the contract with the surety, a

change, cven if not material, would bring about the same
result. In view of the law being so favorable to the release
of sureties, banks cannot be too careful as to the bonds they
accept.  The following cases will aid in illustrating the law

on the subject:
ILLUSTRATIONS.

1. A bond given in favor of an agent of a bank will not
cover losses occurring through his fault after his appoint-

ment as cashier: Bank of Upper Canada v. Covert, 5 1, C, 0

N, 541 (1836)
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2. Where the hond said nothing about the salary of the

cmployee, the sureties cannot set up as a defence a change in
he mode of his remuneration: Bauk of
19 U. C. Q. B. 73 (1859).

3. Whes

Toronta v. Wilmot,

e a bond was given for faithful service * as clerk,
n any other eapacity whatsoever,” a plea that the clerk

as transferred to the |n-~‘|1r-|1 of teller

wherehy the risk

was increased, is bad: Royal Canadion Banle v, Yales, 19 1
o C P 439 (1869),

1. The sureties of an absconding bank cashier are not
ieved from Liability by showing that the directors employed

him in transacting what was not

properly hankig busines
n the course of which he appropriated the bunk funds to his

ywn use; the clann against the sureties being for the money
o appropriated by him, and not for losses occasioned by such
llegal transactions.

Nor are the sureties discharged by the

egligence of the directors in not inspecting the hooks and

detecting such misappropriation, unless it amounts to con-

nivance, or such gross negligence as to warrant the inference
of fraud: Springer v, The Exchange Bank. 11 8. . Can, Y16
(1887).

5. Where a teller was engaged at a salary of £300 per
annum, and by the same d

ced defendants beeame his sureties,
i subsequent reduction of his salary without the consent of

sureties freed them from Lability for losses

after such rveduction: ity Bank v Brown, 2 1
(1852).

OCCHTTing
C. R. 26

6. The allowing by a bank manager of

[ overdrafts, with-
out security, is infidelity and an irregularity within the
meaning of the bond guarantecing the hank inst loss by

want of infegrity, honesty and fidelity, or by negligence,
default or irregularvity on his part: Bank
European  Assurance Society, 14 1. €.

A\ffirmed by the Privy Council, ¥ R. L.

of Toronto v.
186 (1870).

57 (18%5).

An employee left a large sum of money in open bags

n his room while he went to lunch.

room was broken into and the

"
(8

In his absence the
money stolen.  The com-
any that had guaranteed that he should diligently and
faithfully discharge his duties was held liable: Citizens Ins

Co.v. G. T. R. Co., 3 L. N. 312 (1880).
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& A package of bank notes was found fo contain 6,300

less than the amount which the teller had endorsed on it

The fraud had been going on for vears, but was skilfull
covered up by false entries, so that it had escaped detection
Inspections I'he company which !

gunranteed his fidelity was held liable, but only for $1,400
the amount taken subsequent to their guarantee: Bangue

Nationale v. Lesperance, 4 1. N. 147 (1881)

during the regulan

§ Il riven in favor of a cashier., for the faithful

), A
performance of his duties *as an employee of

the bank’

as made managing

does not cover defaleations after he w
director and president: Eachange Bank v. Gault, 30 1., (
259 (1886),

notes

10. A bank caghier took to his residence hank
|l

sign. He brought them back to the bank, and
stituted %5 notes for $10 notes, 1t was held that a
| not contributed to the defal

he taking

of the notes to his house

genee on the part of the bank

cation, there was no neg
avoid the policy, and his act came under the clanse guaran-

teeing against loss caused by * fraud and dishonesty amount
ing to embezzlement.”  He also induced the ledger-keeper
certify his cheques for a large sum, although he had 1

funds, and some of these were paid.  This was also held

come under the same clause, The bank gave notice to tl

discovere«

guarantee company the day after his frauc
This was held to be in reasonable time, and the fact that
after his absconding the bank followed him and recovered a
large part of the money, did not relieve the guarantee o
pany, as there remained a loss exceeding the amount of 1l

policy: London Guaranlee (o, v,

Q. B. 25 (1893).

II!I:/H‘//I_rIrV Bank, Q. R

11, A bond given for the good conduct of an employe

“a clerk,” does not cover defaults after he became manag:

it being shewn conclusively that he ceased to be clerk when
became manager: Anderson v. Thornton, 3 Q. B. 271 (1812)
12. \llrl]l"\‘h received by an agent not in pursnance f 1

in the bond, are

particular agency disclosed to the surety
not covered by a general clause as to handing ove

received : Napier v. Bruce, 8 ClL. & V. 470 (1842).
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13. Where a bank without the consent of the surety made
a new arrangement with a clerk increasing his salarv, and
also increasing his liability, the surety was held to have been
relieved : Bonar v. Macdonald. 3 . 1.. Cas<, 226 (1850)

14. Where the mode of payment of the e uployee is recited
in the bond, and this is changed, it may operate to discharge
the surety: London & N. W. Ry. Co. v. Whinray, 10 Exch.
77 (1854).

15. A surety guaranteeing the honesty of an employee is
not relieved from his obligation because the employer fails to
use all the means in hiz power to guard against the conse-
quences of dishonesty. Mere passive inactivity 1¢ not enough ;
there must be some positive act done to the prejudice of the
surety, or such degree of negligence as to imply connivance
and to amount to frand: Black v. Ottoman Bank. 8 Jur. N. S,
(P. C.) 801 (1862)

16. If the insured should be guilty of dishonesty aud the
bank retain him in its service without the knowledge or con-
sent of the surety, express or implied, it will have no recourse

against the surety for any snhsequent loss: Phillips v. |

L. R. 7 Q. B. 666 (1872): Sanderson v. Aston, 1.. R. 8 Ex.
T3 (1873).

2
17.

3
Coxall,

A bond well and truly to exceute the duties of cashier
or teller of a bank, includes not only honesty, but reasonable
skill and diligence.
negligent
of capacity

1f, therefore, he performs those duties
y and unskilfully. or if he violates them from want
y and care, the condition of the bond i< bhroken: Bar-
rington v. Bank of Washinglon, 14 Sergeant & Rawle (Pa.)
105 (1826) ; American Bank v. Adams, 12 Pickering (Mass.)
303 (1832) ; Minor v. Mechanics’ Bank, 1 Peters 46 (1828)

18. Where the bond was given in favor of an assistant
bookkeeper in a bank, that he should faithfully discharge the
trust reposed in him as such assistant bookkeeper, and while
keeping a journal which until after the bond was given had
been kept by the teller, he embezzled money und made fraudu-
lent entries in this journal to conceal his crime, it was held
that the sureties were not relieved: Rochester City Bank v.
Elwood, 21 N. Y. 88 (1860). See also Delroit .\':lvz‘in,_qs Banlk
v. Ziegler, 49 Mich. 157 (1852).

ML A
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r of the banks have established guarantee funds

and 29, o which both the

f their own under sections

themselves and the emplovees contribute

31. Special general meeting.—\ special gencral meeting

of the sha olders of bank mav be called at any

¢ directors of the bank or any four of them; or

(b) any number not less than twenty-five of the share
olders, acting by themselves or by their proxies, who

ire together proprictors ol

al gtock of the bank.

at least one-tenth of th

| give six weeks' pre

Suel irectors or sharcholders shal

specifying therein the object of

s public notice,
h meeting,

3. Such meeting shall be held at the usual place of meet
1 11, 8. 24

the shareholders 3 \

I'he public notice of such special meeting should be pub
i one or more Newspapers published at
ffice of the bank is situate, and als

J, ® ) No business can con

fied the no! |
o not et

he place where the head «
n the wda Ga e

helore the meeting except tha

>[!“1
less than two years old, and the other pr

proxies 100 I
visions of the next =ection wil dpp‘; to the proceeding
snch meceting

Notices of special meetings are not to be construed w
UACOSS trictness, provided they give the shareholders fa1
T T it s proposed to he dong Wright's Case, .. R
12 1 WMo (1 Iroine v. Union Bank of Auastralia, 2

)2 Boschoel Co. v, Fule, | 1906] 1 (

148 Notice of a meeting for = special business ™ is not sufhi

cient for such a meeting : Wills v. Murvay, 4 Ex. 843 (1850)
meeting need not necessarily be | 2ld
\ meeting called for

in the room in

which the sharcholders usually mee

somme suitable place in the town where the head office is situate

would, no doul w held to be a reasonable compliance with

f

the other conld not he obtained fo

1 seetion, especiall

the purpos
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{. Removal of president, etc. I
general meeting is to consider t}
for maladministration or othe

preified
ently just cause, of tl

al

objeet of the -;;mm'

proposed removal,

i president or viee-president, or
of a director of 1l mnk, and 1f a majority of the vote
f the shareholders at the mecting is given for such
removal, a director to replace him shall be elected or
appointed in the manner provided by the aws of

the bank, or, if there are no Iy

provi
by the sharveholders at the meeting
If it is the pres n I ce-president who
his office shall be filled the directors
n case of a4 vacaney ocearring in
or viee=presiden 53\ 1
In the absgenee of such special power as is cor
section. the shareholders would have no
president, viee-president or a director; but tl
office for the vear for which thev wer te
noved by the Court: fmperial Co. v, Ha
1882) ’
The canse of complaint should be specific 1
\ notice to remove *any of the directors ™ wa

resolution to remove all of them: [Isle of 1

120 (188:3) No particular
hareholders or number of shares

T'ahourdin, 25 Ch, D

s Feqge H i
ing: but the number should not be unreasonably sn
ley on Companies (6th ed.) p, 208 If the
bona fide the Courts will not interfere with the

he sharcholders The voting on 1

must be by hallot @ se

¢ question
. 32, When a vacanc
by such a vote the vacant place on the board will
the manngr provided by the hv-laws of the hank

no by-law on the subject the shareholders will fil

on the board by a ballot vote at such meeti
lis ghould he

president or vice-president that was thus removed,
as thus filled up, would elect

a sueeessor in the
vided by seetion 24,

procecding be

ng there rwl

remaoy “.

e omannel
the office of

vould hold
unless

‘h. D. 1

the notice
justify a
'y, ("o, v

juoram of

Ul Lind

discretion of

removal

hias been ereated

e filled in

f there be

the place

ng. I osuch a case
mentioned in the notice.  1f it shonld he

+ the

the hoard,
manner lv!""
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32. One vote for each share.— kvery shareholder shall, on
all occasions on which the votes of the sharcholders are

taken, have one vote for cach share held by him at

least thirty davs before the time « ecting.

2. In all cases when the votes of

taken. the voting shall b by

g, 25, 5.8 1

If some shares are fully paid up and others only partly,

equal voting right with the former, provided
no calls are owing and unpaid: Purdom v. Ontarw Loan and

Debenture Co., 22 0. R, 597 (1892)

No shares which have been transferred within the thirty

days preceding the meeting can be voted upon by either party

The meeting may appoint serutine although the Act
i silent on the point: Wandsworth Wright, 22 1.. T
N. S, 104 (1870)

of director should not be :

lidate for the offi

serutineer ol e for the election

{

directors: Dickson
MeMurray, 28 Grant 533 (1881)

A sharcholder ma

Iv. Maund, 5 A. & E. 865

poll was demanded: (
(1836)

[he poll should be kept open until all the votes present
are recorded: Reg. v. Wimbledon, 8 Q. B. D. 459 (1882)
Reg. v. St. Pancras, 11 A. & E. 15 (1839) ; Leg. v. Lambeth
SA. & E. 356 (1838)

3. Majority to determine.—All que=tions proposed for the
consideration of the shareholders shall he determined
by a ln;.inrlf.\' of the votes of the shareholders present
in person or represented by proxy

{. The chairman eclected to preside at any meeting of the
shareholders shall vote as a shareholder only, unless
there ig a tie. in which case he shall, except as to the

election of a director, have a casting vote 53 V

e, 31, s. 25, 8.-8. 2.

At all meetings of shareholders they have the right te
elect any one of their number as chairman. The secretary
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| SHARKEHOLDERS M

does not need to be a sharcholder. In wmm youl

es certain
questions require a two-thirds or

three-fourths vote; hut at
meeting of hank

shareholders a bare majority of tlk

present and voting is sufficient in nearly all
to reduce the stock requires

i
CASes A by-law
majority of the whole stock

sec. 35. A resolution approving of an agreement to sell the
assets of a bank to another bank requires the assent of shar
holders representing two-thirds of the subseribed capital o

the selling bank: sec. 102,

While a director cannot in the board vote on any question
in which he has a personal pecuniary interest, a sharcholder

lisahility

I'vansportation (

even though he be a director. is not under the
it a meeting of shareholders: N, I}
Beatty. 12 App. Cas. 589 (188Y): Salomon Salomon

[189%] A. C. 22; Burlund v, Earle, [1902] A

an

C. 94,
The chairman should conduct the proceedings according
the Act and the recognized rules of order
subject to an appeal to the meeting by

1 nd procedure,

iny sfied share
holder or proxy.
5. Joint holders { two or more per:ons are joint holders
of shares, any one of the joint holders mayv he @

powered, by letter of attorney from

the other joint
holder or holders, or

} to represent
the said shares, and to vot cordinel 53 N

o5 3
2D, 8.-8. .

Joint holders of sl
or the like, may eithe
holder, or one of them

res, such a8 exeentors, trustees, a firm
all join i a proxyv to another share-

mayv be author
or a majority of them to act. “When
is required to be done hy
of them may do it’

od by the others
m act or thing

more than two persons, a majority
Interpretation A«
31 (e¢). Thev might also all

RN, C.ochap. 1. se
ittend and act jointly

6. Proxies.—Shareholders may vote by proxy, but no per
son other than a shareholder eligible to vote ghall be

permitted to vote or act as proxy

7. No manager, cashier, clerk or othe

subordinate officer
of the bank shall vote either in person or hy proxy, or

hold a proxy for the purpose of voting
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8. No appointment of a proxy to vote at any meeting of
the shareholders of the bank shall be valid for that
purpose, unless it has been made or renewed in writing
within the two years last precoding the time of such
meeting, 53 V., e. 31, 8. 25, s.-= 4 and 5

See note under section 18 ns to proxies

The word * manager ™ in this section would probably W
held not to apply to a managing director in a bank which hag
gich officer. In the Bank Act of 1843 the corresponding
expression was the * cashier or other officers,” and it was held
that the president was not an officer within the meaning of
that clause: Reg. v. Bank of Upper Canada, 2 U, C, Q. B,
338 (1848).

9. Calls payable before voting.—No sharcholder shall
vote, either in person or h_\ proxy, on any Alnw«llvvn pro-
posed for the consideration of the shareholders of the
bank at anv meeting of the sharcholders, or on any
case in which the votes of the shareholders of the bank
are taken, unless he has paid all ealls made by the
directors which are then due and pavable. 53 V., e.

31, 8. 25, 8.-8. 6

CAPITAL STOCK

33. Increase of capital.—The capital stock of the bank
may be increased, from time to time, by such percent-
age, or by such amount, as iz determined upon by by-
law passed hy the shaveholders, at the annual general
meeting, or ai any special general meeting called for
the purpose.

2. No such by-law shall come into operation, or he of any

foree or effect, unless and until a certificate approving

thereof has been issued hy the Treasury Board.

3. No such certificate shall be issued by the Treasury
Board unless application therefor iz made within three

months from the time of the passing of the hy-law, nor
unless 1t appears to the satisfaction of the Treasury
Board that a copy of the hy-law, together with notic
of intention to apply for the certificate, has been pub-
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lished for at least four weeks in the Canada Gazette

and in one or more newspapers published in the place
where the chief office or place of business of the hank
18 situate,

{. Nothing herein contained shall be construed to prevent
the Treasury Board from refusing to issue such certifi-
cate if it thinks best so to do. 53 \ i

53 s, 26,

No notice is required hy the Act to enable the sharcholders
|

to pass such a by-law at the annual meeting Shareholders

wisfied with the action of the n

ecting eonld i to the
1 I'he Treasury Board

certificate 1 cage a bhy-law

isury B

refuse Lo 1ssue a

i= passed @ but eannot issue one in

case the meeting

law 18 defeated at t)

I'he last clause was no donbt

nserted srevent the re-
currence of such a case as that of The Massey Manufacturing
Co., 13 Ont. A, R, M6 (1886), where it was held that under
the Ontario Lefters Patent Act the Provineial Se 1y wis
obliged to issue the notice of an inerease o pit when the
conditions were complied with, and that l uld exercise no
discretion in the matter
Where a bank purchases the assets of another bhank and
decides to merease its capital for that purpose, and the sha
holders approve, the Governor in Couneil mav authorize such
increase without the observance of the provisio f this sec-
5 tion: secs. 103, 104 and 105
° 34. Allotment of stock.— Any of the original unsubseribed
capital stock, or of the inereased stock of the hank
ghall, when the directors <o determine, he allotted to
g the then shareholders of the bank pro rafa, and at snch
rate as 18 fixed by the directors:  Provided that,
y (a) no fraction of a share chall he <o allotted : and
g (b) in no case shall a rate be fixed by the directors, which
will make the premivm. of anv, paid or pavable on
v the stock so allotted. exceed the percentage whicl
the reserve fund of the hank then hears to the paid-
" up capital stock thereof.
o

2. Any of such allotted stock which is not taken np by the

ghareholder to whom the allotment has been made,
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within #ix months Irom the time when notice of the

lotment was matled (o his address, or which he

declines to accept, may be offered for subseription

1o the pablic, manner and on such terms

us the directors prescrive. 53 V., ¢. 31, 8. 27

It will be seen that when offering this stock to the share
holders a maximum premium is prescribed. When offered to

the public the directors have full power to fix the rate. They

cannot, however, in either case, offer it below par. 1f they
1

should do so the purchasers would be liable to be called upon

to pay the difference between the amount paid by them and
the par value of their ghares:  Qoregum Gold Mining Co, v
Roper, [1892] A, C. 125: Welton v, Saffery, [1897] A. C
299: North West Electric Co. v, Walsh,29 S. C. R. 33(1898)

If, however, the stock had passed into the hands of a bona fide

purchaser for value without notice of the irregularity

such difference: Mc'racken v M
Intyre, 1 S, C, Can. 479 (1877) ; Burkinshaw v. N colls, 3
Apo, Cas. 1004 (1878 Parbury’s Case, 15961 1 Ch. 100,
Bloomenthal v, Ford, [1897] A. C. 156

would not be liable t pay

35. Reduction of capital. —'I'he capital stock of the banl
may be reduced by by-law passed by the shareholders
at the annual general meeting, or at a special general
meeting called for the purpose

2. No such by-law shall come into operation or be of foree

or effect until a certificate approving thereof has beer

issned by the T'reasury Board

3. No such certificate shall be issued by the Treasury
Board unless application therefor is made within three
monthg from the time of the passing of the by-law, nor
unless it appears to the satisfaction of the Boar
that,

(a) the sharcholders voting for the hy-law represent a
majoritv in value of all the shares then issuned hy
the bank: and,

(b) a copy of the hv-law, together with notice of
tention to apply to the Treasury Board for the

issne of a certificate approving thereof, has heen
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STOCK "
published for at least four weeks< in i (C'anada
Gazetle, and in one or more

vspapers "m‘r]‘—‘ |
in the place where the chief office or place of busi-
ness of the bank is gituate

Nothing herein contained shall

be congtrued to prevent
the Treasury Board from refusing to issue the
cate if it think best so to d 53 V.. c. 31,

8.-8. 1 and 2

certif

= 28

Before 1890 a special Act of Parliament was required for
reducing the stock of a bank. The reduction is made when
the capital has beer H.\[':Ill"'l‘ by losses, and it 18 desired to
pay dividends, as no dividends can be paid which will impai
the paid up capital : see, 58 ; and while tl

‘.‘.;HM| 18 vmlu‘l\"n-.l
all profits shall be applied t.

y make it good : see. 39

Thig i8 one of

e few things in the Act which

require a
special majority. The Treasury Board

mayv refuse a cert
cate even if the requirements of the

f
ection are complied wit!
but cannot grant a [
1l

certificate

it full yinl with
e prescribed conditions

Sub-section 8 provides that

n no case shall tl
he reduced below $250.000

e capital
the mimimum amount of paid up

capital required bef a certificate permit

re a bank can receiy

ung 1 to commence business

5. Statements to be submitted.— [n addition to evidence

of the passing of the by-law, and of t
t’l(‘rl'ﬂr n “l" manner
ments showing,

1e publicatior

n this section provided, state-

(a) the amount of stock issued :

(b) the number of shareholders repr

sented at the
meeting at which the by-law

passed
(¢) the amount of stock d b ach sueh share
\
¥
(d) the number of shareholders who voted for the by-
law ;
o (e) the amount of stock held by each of such last men
n

tioned sharehold
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(f) the assets and liabilitie the bank iy n
( t reasons e ] wetion s
on
shall be I b ¢ the Treasu Board at the time of \D
pheation for t 1ss1 [ a fe approvi the |
\ 31 IR, §.-¢
6. Liability not affected. The | 1 { the byv-la
I tic \pit ¢l n}
nder, shall not in min W
{ 1 ty of the
creditor hereof at th 1 1 ¢
cate approving the hy-la 3\ 1 B

Reduction by Parliament.—If in any case legislation

song 0 sul 1 o 1 | ntal sto
wny bank, a copy ol e b ! solution pas
by 1 sha iolders 1in regard
tatements similar to those th et q
he laid bhefore the Treasur Board. sl %
one month prio o the introduction nto I inmet
the Bill relating to such reductic we filed tl
Minister 58 3 s 98 8.8 5
8. Limit of reduction.—The capital shall not be reduc
helow the amount of two hundred and fifty thousan
lollars of paid-up stock 3\ i1, s 28,
I'his is the amount required to be paid up by a new ban

efore it receives from the Treasury Board

tithing it to commenee business: see. 11
TARES AND CALLS

36. Shares personalty.—The <hares of the capital
of the bank <hall be personal property. 53 V

a certificate en

Shares in a hank would be personal property without an

declaration to that effect in the Aet: Humble v. Mitchell
A. & E. 205 (1839); €, (', Art. 387

7. They would not be i

11

claded in the expression goods, wares, and merchandise’

16 M

Knight v. Barber

1

& W. 66 (1846) : Humble v. Mit




chell, supra. 'They are not SCCI
under a hequest of bonds, mon
Knipe, L. R. 8 Eq. 434 (1869) ;¢
Bq. 455 (1871); Hudleston v.
(1847) I'h 1 perty 1
hoges in action: Colonial Bank
(1886) 1ity~Gen Vontef
In the Bank of Monty i
Moore P, C, 417 (1861), it was |
the old French law e an i
not “} them vithon 1 I 1
f in s by hin \ 1t
hare I commer 1"
lared to he movahles ove
tbhle property
Books of subscription I}
upened at t! el plac |
it such " snche {
the United Kingdon 1
Transfers.— T'he <hares <hall
ferable at anv of the places
such forms and subjeet M
g the directors preseribe 5
No assignment or transfer of sha
made, registered and weepted | |
trangfer is made in a book or hooks

and the

quired hy the bank

liabilities to the bank which

stock, if any, belonging

carrent rate 13
Where a bank has

stock

S0

cstablished

person making the

registers

previous
to

tz head

mn

parts of the British Empire

may he a question not easily determined

for different purposes the answer may h

oxceed

iwsignment or fransf

v dis

wh per

oftice
other

the situs of

mn i

ind would not pass
mnd securities Ogle v
s / n | R. 12
10 Beav, 547
T speaking,
Whiing 11N, 124
T 0, B D, 461 (1888)
no G|l I ind 14
il \ under
"
.7 O B8 v ik
1 ! 1pa d
usin nk T
yla '
t I "
i\ 1
i ihle and trans
fon te
! " ns
\
\ 1. )
il lid
whom tl
ke o that parpose

has if re-

o] all his debts
imount the remaining
| at the then

ne provinee and has
provinces or in other

the
It is ‘m-ql!v that

lifferent It

<0 latter shares

likely to arise with reference to loeal assessment or taxation,
"

or prohate or

'lv!lll‘.lH\H':ll on or

SNCCeSSIoN

duty
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The
office, and the leading case in support of this doctrine is
Attorney-General v, Higgins, 2 H. & N. 339 (1857). In
that case a domiciled Enghshman owned shares in Scotch

general rule is that shares are situate at the head

railway companies. On his death his will was proved in
England. and under a statute similar to the transmission

sections of the Bank Act, a copy of the English probate with

the proper declaration was given to the sceretaries of thes:

comps

es. and the names of the executors entered on the
register of sharcholders. It was held that these shares were
situate in Seotland and not in England. 1t was not a ques-
tion between two oflices of the company or two registers, but
etween the domieile of the testator and the head office of the
I pan) [he

B.. as follows (p. 850) the evidence of title to these share

wund of the decision is stated by Martin

» the regigter of sharcholders, and that being in Seotland
this property is located in Scotland.’

In Nickle v. Douglas, 35 U. C, Q. B. 126 (1874), where
the city of Kingston songht to tax the plaintiff on his shares
n the Merchants Bank, Montreal, Wilson, J.. for the Court
aid (p. 1

by him. so far az the Assessment Act is concerned, at the

“In onr opinion the plaintiff’s stock is owned

head or chief place of business of the bank in Montreal. The
fact that it mav be transferred at a braneh oftice of the com-
pany, if the directors so appoint, is a provision made for the

mvenience of the shareholders, and does not change the

locality of the stock itself.,” Here there was no question he

tween different offices; the sole question was whether these
shares were ““owned out of the provinee of Ontario,” and it
did not appear in the case that the bank even had an office in
DrOVine
In Hughes v. Rees, 5 0, R. 654 (1884), Ferguson, J

stated (p. 666) that he was of opinion that the bank stock
there in question was situate in Ontario where the head office
was, although the bank had, for convenience, made provision
for making transfers of the stock in Montreal. This, how
ever, was not necessary for the decision of the case i
held the transaction void. and he would have done 20 even
if he had considered that the stock was situate in Montreal

\ question closely analogous to that now being considered
arose in a recent English case, In re Clark, [1904] 1 Ch, 294
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Clark was domiciled in England, and held shares in South

rganized under the laws of the Trans-
vaal and Orange Free State, with their

African  companies

wad oftices in South
frica, but with offices in London where

was kept.  Transfers could e
Africa or in England on the production
Clark at the time of his death had i I

licate share

ade either in South
certificates which
ind. By his wil

he bequeathed his property in England

nd to certain person-

property i South Africa
o others called the * foreign truste Oz

called the * home trustecs,” and hi

\napj 1

for the construction of the will, Farwell, J., held that whil
the transfer could be made equally effectually in South Africa

or in England, the pos

sion in England of the certificates

which were essential to complete the title to t

¢ shares mad
the propert ituated in Eng
land, and not under the oift of property in South Africa

them pass under the gift

If the Clark shares had been stoek in a Canadian bank
t could not be said that their transfe

effective in either place Before thy

tld be made equally

be transferred

[0 make

at all it would be necessary for the execut
declaration of transmission under section 47, and leave it
with the cashier, or other agent of the bank who had ch
v upon which the shares in question

gether with the probate of the will unds

of the regi

{

were, to-
sectlon A0, where-
upon the proper officer would enter the names of the execu-
tors or trustees upon the register. Any dispute as to who
were the proper trustees of the n «question woule

have to be settled by the Court havir

shares

g jurisdietion where the
shares were registered.

Canadian bank shares are transferred from one register
to another at the request of the shareh
transmitted in

der, 1If they are
iny one of the wavs indicated in section 47
it 1s necessary that the person to whom they are transmitted
should be entered on the register of shareholders hefore thev
are dealt with.

4. Dividends.—The dividends accruing wpon any shares
of the capital stock of the bank may be made payable
at any of the places aforesaid, 53 V., e. 31, 5. 29

. Agents.—The directors may appoint such agents in

the United Kingdom, or in any of the British colonies
or possessions, for the

purposes of thig section, as they
deem necessary, 53 V. ¢, 31, s 20,
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37. Payment of shares.—'I'hc shares of the capital stock
shall be paid in by such instalments and at sueh times
and '||Al||‘~ as the directors appoint.

2, The directors may cancel any subscription for any
share, unless a sum equal to ten per centum at least
on the amount subscribed for is actually paid at or
within thirty davs after the time of subseribing

Such cancellation shall not, in the event of insolvency
relicve the subseriber as hereinafter provided, from

his liability to ereditors. 53 V., ¢, 31, & 30,

Sce the next section as to the amount of calls, the neces

sary interval between them, and the mode of payment,

The Act contemplates that all shares <hall be paid in full,
or that a liability shall remain for the amount unpaid.  No
authority is given to issue shares at a discount ; but any not
originally subseribed for may be issued at a premivm by the
directors after organization, or in case of the increase of the
capital stock: sce. 31 If issued at a discount or as fully
paid np when, not actually paid, a shareholder would be
lable to creditors, or to a liquidator in case of winding up,
for the amount unpaid. A person, however, whe would
afterwards accept a transfer of such stock in good faith and
noignorance of the irregulavity would not he liable: Me
Craken v l/://!f‘l/l'l 1 S, Co Can, 479 (187%): Neelon v
22 N, C. Can, 390 (1893) : N, W, Electrie v. Walsh
29 N, Co Can, at p.o 50 (I898) 2 [n re The Ontario Express
Co., 21 Ont. A, R, 646 (1894)

Thorold,

Where a person lent money to a company and was to
receive fully paid up shares, which he accepted in good faith,
believing them to be paid up, the liquidator was held to I
estopped, and his name was removed from the list of con
tributories: Bloomenthal v, Ford, [1897] A, . 156

The right given to the directors to cancel subseriptions
to stock would :|;n|x]\ not nul_\ to stock offered by themselves,
but also to original subseriptions of stock during the term
af office of the provisional directors. Under the former Ac
no share was lawfully subseribed unless at least ten pe
cent. was paid within thirty days.
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I'he last clause of the section was first enacted in 1890
md no doubt was added in view of the objection that was
ratsed in the matter of the Central Bauk of Canada, Baines
ace, 16 Ont, A, R

{

(1889), that a sharcholder was npt

obliged to pav the double hability hecanse the ten per cent

as not paid within the thirty days,  The Court of Appeal

ifirmed the judgment o

the Chancellor, holding the share-

older liable on the ground that the subsequent pavment for
he stoek was equivalent to a new subser ption, and that the

<hareholder, Ly his subsequent payment, ete., was estopped

rom denving that he was a shareholder This was snbse

quently atfirmed in Nasmith's Case in e same matter: 18

Ont. A, 1L 209 (1891)

It is worthy «

{ notice that the Net does not say that the
alls shall bear interest when not paid at the time fixed
I'he Companies” Aets, R, S, L chap. 79, secs, 60 and 140,
wovide that calls shall bear interest at the rate of 6 per
nt. from the day appointed for payment I« the omission
all reference to interest in the Bank Aet intentional ?
\nd if o, is the penalty of ten per cent. on the amount
f the sha

w on which the unpaid call has been made by
section 41 intended as a substitute for interest? It would
ippear to be i',lvn(vm;\hh‘ to impose hoth a penalty and infer
est as damages for default in prompt pavment of a eall. 1In
Hughes v, La Compagnie de Villas, M. 1.. R

(18849), it was held that the Quebec statute

5. U, 189

relating to
milding socicties did not authorvize interest on ealls not
paid when

38. Calls on shares.—'Ihe directors may make such calls

of money from the several shareholders for the time

being. upon the shares subseribed for by them re-

spectivelv, as they find necessary,

2. Such ecalls shall he made at intervals of not less than
thirty days

Notice of any such call shall be given at least thirty
days prior to the day on which the eall is pavable,

1. No such call shall exceed ten per centum of each share
subscribed. 53 V.. e 31, 5. 31,
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I'he callg are to be ** of money.” The corresponding ex-
pression in the English and Canadian Companies’ Acts is
that they arc to be paid *in cash.” In construing this lat-
ter term the Courts have upheld honest transactions in whicl
no cash has passed; they have treated payment in cash as
equivalent to payment within the meaning of a plea of pay-

ent as distinguished {rom set-off, or accord and satisfac

tion: Fothergill's Case, 1. R. 8 Ch. 270 (18%3); Spargo’s
Case, ihid. 407 (1873). The latter case was approved and
followed by the Privy Council in Larecque v. Beauchemin
[1897], A. C. |

where the statute required payvment to be made “in cash.’

8, an appeal from the Province of Quebe

In a case in the House of Lords, Ooregum Gold Mimng ('

v. Roper, [1892] A. C., Lord Watson says, at p. 136 ol |
has been decided that under the Act of 1862 shares mav h
lawfully issued as fully paid up, for considerations whicl
the company has agreed to uccept as representing in money’s
worth the nominal value of the shares. I do not think any
other decision could have been given in the case of a gen-
uine transaction of that nature, where the consideration wus
the substantial equivalent of full payment of the shares i
cash,  The possible objection to such an arrangement is that
the company may overestimate the value of the consideratior

and, therefore, receive less than nominal value for its shares
The Court would doubtless refuse effect to a colourable trans-
action, entered into for the purpose or with the obvious re

sult of enabling the company to issue its shares at a dis-
count; but it has been ruled that, so long as the company
honestly regards the consideration given as fairly represent
ing the nominal value of the shares in cash, its estimate
ought not to be critically examined.”

For illustrations of colourable transactions where share-
holders were held liable, see Unton Bank v. Morris, and
Unwon Bank v. Code. 27 Ont. A. R. 396 (1900) : Welton v
Saffery, [1897] A. C. at p. 329; Nortn Sydney Co. v. Hig-
ging, [1899] A, C. at p. 272.

A statement of an account in which there would 1
balance payable to the shareholder in cash would be suffi-
cient: Coales’ Case, L. R. 17 Eq. 169 (1873) ; Adamson’s
Case, 1. R. 18 Eq. 670 (1874): Barrow-in-Furness Co., 14

e a




¥ HARES AND "
Ch. D, 400 (1880) But where the original subseription s
based upon an agrecment the ! hall bhe pmd Ton
In property or serviees, such an agreement not binding
National Insurar Co. v, Halton, 24 1., ¢, J, 26 (1879)
Compagni \ thion v. ("hris L. N, 162 (18580
Smart v. Bown le Machine ( J00 | ( ( I, 503
18 )« Pag e ( ( [ 1), 681 (I8%Y): Bu
wshai \ s A | 1004 (1) ) Whit ( |

A call can t nade only f tors du
iled at aru . rF
Bwelow, 12 N, 5. (3 R & ( R |87~ )
ne Insur ( rela ( | i
It ma e n law or Mt | t

nla or I ( ( ( |

). 36 (I88Y) 5 Jolinson v, Lyl / Lgency ( )
0y 18%7) lrn ng v. Me | { O R

(1900). 1t is ma oty

esolutior passed, and n A i

the =ha der: R / ( O 1

I8 0. 8, ( \ Y. 8

passed a resolution for al | \ f
n blank, and sonu terwar i DRBEN
fixing the dat f pavment. it wa ’ § :
vas ma itil the dat iwon: |/
Cawley ( 12 ( D, 209 (1889

Only one « d be made n ny!

I'here ould he an interval of n '
davs, not anlyv betwes date 1 ‘

Is, but also between the a king of the !

Banque d@'11 elaga L. N. 314 (1881): Ghilman v

Court, 13 R, 1. G199 (1882) Forchani Bank v. Darlu
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imd **at least thirty days ™
exclugive of both the first
73 (1838); Mit-

“Not less than thirty days™
thirty clear days, that is,
Salop, 8 A. & E.

mean
1
172 (1840): Young v. Higgon,

and last days: Reg. v.
chell v. Forster, 12 A. & E.
6 M. & W. 19 (1810),

Shareholders  are entitled to thirty clear days’ notice
fixed for payment of a call. The Aect does

before the day
Public notices ar¢

not say how this notice shall be given
to be given by advertisement in one or more newspapers pub

lished at the head office, and in the Canada Gazetle: see. 2

It would he prudent in the case of ealls, besides the

above public notice, to send a notice to cach shareholder by

registered letter: nion Fire Ins

8.8 2
("o, v. Fitzstmmons, 32
Converse, 27 L. C. 0. 143

1. C. C. P. 602 (1882)® Ross v
(1883)

39. Capital lost to be called for.—If any part of the

paid-up capital is lost the directors shall, 1f all the

: subseribed stock is not paid up, forthwith make call

upon the shareholders to an amount equivalent to the

loss: Provided that all net profits shall be applied t

make good such loss,

2. Any such loss of capital and the calls, if any made ir
respect thereof, shall be mentioned in the next return

made by the bank to the Minister. 53 V., ¢, 31, &, 8
These calls would not enable the directors to declare di
dends before the net profits equalled such loss,

could only be paid before that time by reducing the capital
as provided by section 35.

This is the only section
s applicable to the Bank of British North America

which
goe, 6,

40. Recovery of calls.-——In case of the non-payment «
any call, the directors may, in the corporate name o
the bank. sue for. recover, colleet and get in any suc
which any such call is made to be forfeited to t
bank. 53 V., e, 31, 8. 32

Dividends

hetween seven and  forty-five

call, or may cause and declare the ghares in respect of
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The directors may ~ue not only for the amount of the
call or calls, but also for the penalty of ten

vided by the next section.

per eent. pro-

Instead of suing, the directors have the optior of de-

claring the stock forfeited. 1If, however, the bank has
threatened to sue, it cannot forfeit the stock without a notice
to the shareholder that it intends to do so: Robertson

vV
Banque d’'Hochelaga, 4 1., N. 314 (1881)

Forfeiture being a penal provision, it peration will he
kept strietly within the limits preseribed by the Act, and
what in ordinary cases might be considered

trifiing irregu
larities may suffice to have it declared invalid and set aside
Clarke v, Hart, 6 H. 1.. C. 633 (1858) : Johnson v. Lyttle’s
Iron Agency, 5 Ch, D). 687 (18Y7): In re New Chile Go

d
Mining Co., 45 Ch. D, 598 (1890) : Lrmstrong v. Merchants
Wantle Co.,

R. 387 (1900),

The procedure for carrying out such forfeitur

laid
lown in the next section

41. Penalty and forfeiture of shares.—If any sharehol
der refuses or neglects to pay any instalment upon hi
shares of the capital stock at the tir

appointed there-
for, such shareholder shall incur a penalty, to the

use of the bank, of a sum of money »ulwmi to ten per

centum of the amount of such shares

If the directors declare any shares to be forfeited to
the bank they shall, within six months thereafter,
without any previous formality, other than thirty
days’ public notice of their intention so to d
public auction the said shares, or

said shares

11 at
sell at

so any of the

shall, after deducting the reasonable
expenses of the sale, vield a sum of
to pay the unpaid instalments due on the remainder
of the said shares, and the amom
curred upon the whole,

money suflicient

(] penalties in-

The president or viee-president, manager or cashier
of the bank shall excente the transfer to the purchaser
of the shares:so sold; and such transfer shall

bhe as




1
!

(

cent., or to the

ali

by the original holder of the a

forred

| and effectual in law as 1l

F'TE BANK

t had been execu

reg thereby tran

t I'he directors, or the sharcholders at a general meet
mg, may, notwithstanding anvthing in this section
contained. remit, either n ole o n part, and
conditional or unconditionally, any forfeiture
penalty menrred by the ||wu—ir<‘--wn‘ nstalmer
as aforesaid. 53 V.. e, 31, 5 33

The penalty of » per cent. provided by this section

neurred whether directors exer the option of sun

he delinquent shareholder, or of declaring the shares

o forfeited as provided in sec 10, It would appear
wenalty was provided in lien of interest or such eal

e Companies™ A

m calls at the

ind 140

heen strictly

le facto

bind the bank in favor of parties acting

call or forfs

"

L1

ompl

the

| set up

ure

(‘as. 39 (18%5)

The

less than fiv

given to hix a quo
this was done 1rreg
wards red the
held th on

Spinning (o., Bot

Where the

pavment they would sue,

to forfeit his

Banque

nor 1

hanl

The se retary

with interest

fron

forfeiture of his ghares,

stock without further notice: Ko
’Hochelaga, 4 1.. N, 314 (1881)

t, R. 8. C. «

of six per cent., but no penalty: secs

penalty of ten

|
e Aet must ha

holder liable to
¢ \ i

el with While the acts of director

ald be valid and wo

with
n wood faith

election of directors or violation of

by sharcholders as an answer

(‘0. v. McLister, 1 A

Garden Gully

L compan vas to be condueted )

1 directors, and powi

nore than seve

rum A quornm o

f four was fixed

ralarly ; these fou

stock forfeited for non-pavment. |

i forfeiture were invalid: In re AD
tomlen's Case, 16 Ch. D. 681 (1881)
notified a shareholder that in default

it was held that they had no r
Robertso

sent a notice that unless a call was |
. the day it was made it would be |

provides for interest
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feited. Interest actually only ran from the date of pay
ment The forfeiture was consequently set aside: Johnson
v. Lyttle’s Tron Agency, 5 Ch. D, 687 (18

When the rules required a notiee after default in pay
ment, and this was not given, the forfeiture was declared
nvalid: In re New Chile Co,, 15 Ch. 1. 598 (1890)

42. Recovery by action.—In any action brought to

cover any money due on any call, it shall not be neces
sary to set forth the special matter i the declaration
or statement of claim, but it <hall b iflicient to
tlege that the defendant is oldi f on ure
or more, as the case may be, e capital stock of
the bank. and that he is inde I to the hank for a
call or calls upon such share or shares, in the sum
to which the call or ealls amount, as the case may be,
stating the amount and number of the ealls

2. 1t shall not be necessary, in any such action. to prove

the appointment of the directors, 53 V. ¢ 31, 5. 34
IRANSFER AND TRANSMISSION OF SHARES

43. Conditions for transfer of shares.-No assignment
or transfer of the shares of the eapital stock of the

bank shall he valid unless

(@) made, registered and accepted by the person to
whom the transfer is made in a book or books

kept for that purpose: and,

(b) the person making the assignment or transfer
has, if required hy the bank, previously discharged
all his debts or liabilities to the bank which ex-
ceed in amount the remaining stock, if any, be-
longing to such person, valued at the then cur
rent rate

than a whole

2. No fractional part of a :
able. 53 V., ¢

share, shall be assignable or

31, s. 35.

The directors have the right to prescribe the form for the
transfer and acceptance of stock.  They may keep stock
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registers for such transfers not only at the head office of
the bank, but at any other place in the British Empir
gec, 36

I'he parties to such transfers must be persons capable
of contracting. These ftransfers mav bhe set aside on the
same grounds as other contracts, as infancy, incapacity
fraud, ete. Thus, when a father executed a transfer of cer

tain shares in a bank to hiz minor son, and purported t

accept the transfer on he half of his son, and the bank acte
upon the transfer and paid him dividends, it was held tha
the transfer was void for want of legal acceptance: Walsh
v. Unton Bank, 5 Q. 1. R. 289 (1879) Where a father

subseribed for stock in the name of his infant daughter

and nme months after coming of age she took steps to have
her name removed from the list of contributories it was held
that she was entitled to this relief: Re (‘entral Bank ans

Hogg. 19 0. R. T (1890)

]

The Ontario Letters Patent Act contained a provision a
to the registration of transfergs nearly in the same terms
as this section. A company incorporated under it had issued
a certificate to a registered ovwvner with an indorsement that
the shares were transferable only on the surrender of th
certificate. He sold the shares and made over the certificate
to the purchaser. e sold them to another purchaser ‘who
hought in good faith and had the transfer duly made in th
books of the company. It was held that the first purchas
had lost his claim on the stock by not having his transfc
registered, and that the company conld waive the productior
of the certificate: Smith v. Walkerville Iron Co., 23 Ont
A. R. 95 (1896) Williams v. Colonial Bank, 38 Ch. D
388 (1888), was relied upon as an authority.

On account of the double liability which attaches
bank stock, transferees often seek to esca responsibility
in case of insolvency, by elaiming that the transfers to
them or their predecessors are invalid for want of con
pliance with thiz section. In the ecase of the Central Banl
where the seller signed a transfer in hlank, subject,
marginal note, to the order of a broker, and the purchase:
designated by the hroker signed the acceptance, it was held
to be a sufficient compliance with the Aet: Re Central Bank
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ank
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16 Ont. A, R, 237 (I1889).  In the same matter, where a
purchaser did not sign the acceptan but dealt with th
shares by selling and signing the transfer of them to an-
other person, it was held that the latter was estopped from
setting up rre iy, at wWag | wrly ;-l‘.-n: on the

\ O

Re Cenlral Bank, Nasmith’s ('ase, 1¢
al, 18 Ont. A, R. 209 (1891)

has been made, 1t 18

t of contributories

I8, 293 (1888): aflirmed in apy

Also that after a winding-up order

ton late for a shareholder who has accepted the transfer
of certain shares to set up irregula S in previous 1ns-
fers of these shar Re Central Bank, Home Sarvir d
Loan Co.s Case, 18 Ont, A, R. 489 (1R8O1)

Where there was no valid transfer « ¢ shares under
the Aet, but defendant had paid ealls, given a receipt for
a dividend and combined with others in appointing a proxy

he was held to be a sharcholder and liable { calls: Banl

Liverpool v. Bigelow, 12 N, N, (3 R. & () 236 (1878)

If a transfer be made in blank the transferee has 1m
plied power to fi i the blanks: Jn v T ("otton. (!
I. R. 17 Eq (1873)

Where a person in good faith mduces a bank to transler
hares under a power of attornev, whic forged, he

liable to indemnify the bank agamst the elaim of the
sharcholder whose stock has heen transferred: Starkey v
Bank of England, [ 1903] A. C. 114 Sheflield orporation
Barclay, [1906] A, (

* Debts or habilities to the bank vould nelude not
only all sums actuallyv due and pavabl t hos turing
but not due, when the shareholder i< the principal debtor
ut also all sws for which he would be Lable only second
irily or conditionally as endorser, suret r the It
would also include stock not vet called up, so that the

stock not fully

hank might refuse to register a transfer
called and paid up, if it was not satisficd to gecept the pu

haser for the amount: and might apply to a transfer of
fully paid up shares, where the transferrer was liable on
other shares not fully paid up: e MeRKain v. Birkbeck Co
70, L. R. 241 (1904).  Under the Act of 1871, it was only

debts due to the hank that the shareholder could be obliged
r allowed

to pay, if =0 required, in order to have his tran
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45. Requirement for valid transfer. \Il - or Lrans
fors ares, at I contract o aereement n
eS| 3 f Y rmorting
nget S r trans| r g o1 n who n
t ! t HITLE
niles ) ot A |
) sty
I'he distingu ng 1 ( I o wtioh
| |
re s =ha nt
Cemi 1 tran
Notwithstandin nvil P s
s Not ¢o
wirement ] ection ntioned. of ai
! \ } wle ‘ I \
\
' ed j 1
I'his section first mserty \ 1" dw
esigned Lo pre nt tm! 1
stock in } t ¢ si he
mtries it has no ’ Mishe e de i

It is the ; ection of the Act between riyv-nine and
{ty-seven whicl ann! i to the Bar f Britig) Nortl

rien: sec. 6

I'he practice of numbering their wtional witl
Canadian ban} but has not been adopted by then

I'he section as originally enacted in 1890 contained a

wse making non-compliance an offence against the Aet

I'his elause is section 133 of the p

When the transferrer has as many ares as are men
med or more, hut the numbers do not
void ; the figures might afterwards b

rrespond, the trans

r ig not necessarily




46. Sale of shares under execution. —\\! iy share of
the capital stock has been sold und vrit of exect
tion, the officer by whom the wr vas executed shal
within thirty ivs after the sale, lea with the ba

e I copy of the writ, with the certificate

thereon, certifving to whom t{

1 ha Ll o
president, ce-presudent nag wocashier
bank shall oxecute the transfer of the shares so
to the purchaser, but not until after all d
and liabilities to the bank of the holder of the shar
and all liens in favour of the bank existing thereon
have been discharged as by this Aet provided

Such transfer shall be to all mtents and purposes as

valid and effectual in Jaw as if it had been execut

( Mder o | 7 08 |
The Act does not make any provision as to the se
and sale of bank stocl That is left to the provinecial courts
nd their procedure It simply recognizes the sale and p
les for the ecarrving out of the transgfer to the purchas

Mhe principle is analogous to the provisions of the Railway

Act which permit the sale of a Dominion railway in certai

cases and provide for its being vested in the purchaser and

for its subscquent operation: R. 8. . e, 37, see, 299

The Act of 1871 named the sheriff as the oflicer who might
ell bank stock under a writ of exceution. In re Bank of
Ontario, 44 U, C. Q. B. 247 (1879), a sale by a bailiff in
Montreal was held to have the same effect as a sale by the
sheriff, and the sale was valid although the bank has its head
office in Ontario, and only a branch office with no stock regis

ter in Montreal

In the Provinee of Quebee bank shares cannot be seized
by means of saisie arret (garnishment), but should be seized

conformably to Art. 566 of the Code of Procedure (Art
642 of the new Code) : Hudon v, Banque du Peuple, 7 R.1
220 (1875)




17 FRANSMISSION OF SHARES
47. Transmission of shares— |f i terest in any sh
in the capital stock of any ) msmitted by
1 CONSeqUe ( {
{ I
(a) the leath, bankrupt solvernc f an
harchold or,
K (b) the marriag 0
(e¢) any lawlul means er 1 transfer accor
1g to the pro ms of s A
the transmission shall be authen 1 by a dec A
a0 tion 1n writing, a eremnal 1 wd, or 1n suct
- other manner as the direct 0 ank require
. Every such declaration sl ( tate the mau
' ner in which and the persor hom the share ha
heer transmitted, and shall be e and signed In
- such perso
The person makn igning the ration sha
wcknowledge the same before jud f a court «
record, or before the mayor, pros chiefl n
trate of a city, town, borough or oth ( be
t& " ' g
for + nota publie, whe ( < made and
gned
'y I, Kvery declaration so signed and acknowledged shall b
left with the cashier, manager, or other officer or
- agent of the bank, who shall thereupon enter the name
f the person entitled under the transmission in the
register of sharcholders
ht
p 5. Until the transmission has been withentieated, no
" person claiming by virtue thereof shall be entitled
e to participate in the !"""‘“ of the bank, or to vote in
ad respect of any such share of the tal stock. 53\
" c. 31,8 39
The word * transfer ™ is used in the Aet, when the in
ed terest in the stock passes as the result of the act of the par
ed ties; the word * fransmiszion ™ where it passes by the opera
rl tion of the law. The provisions of section 43 as to the pre
! vious discharge of indebtedness do not apply to a case of

transmission. and a bank eannot refuse to register the trans-
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T m the ground of mdebtedness or lien: In re Ben

tham M. S. Co., 11 Ch. D, 900 (1878) I'he person to whom

the shares are transmitted takes them in the same condition
and subject to the same Dabilities, if any, as existed while
they were in the hands of the person from whom thev ar

transmitted

\ transmission, 1 order to he of the sanu

ransmission hy bankruptey, insolvency, deat

must be a transmission by operation of law n

any direct act of the party to whom the property is trans
mitted, and a transmission to a purchaser at a sale by licita
ton is not such a transmission: Chestle ] Vo i

T App. ( 127 (1881)

If the directors require the transmission to he autl
ticated in some other manner than is set out in this and the
three following sections, anv rules thev make should be
easonable ar n 10T than those preseribed

the Aet

Although subsection 1 states that where the declaration
left with the cashier or other officer or agent of the bank, h
shall thereupon enter the name of the person entitled under

the transmission in the register, the suceeeding sections show
that it 1s onlv when the declaration is a n'nru}r.lluw.] by the
documents and evidence there mentioned, or when the

latter are furnished to the bank, that the name shall be «

entered sections 48 and 50

Until such declaration is made, and such documents and
evidence furnished, the person entitled to the transmitte
shares would be debarred, not only from drawing dividends
or voting on these shares, but also from transferring or deal
ing with them

Transmission by the marriage of a female shareholder

is further dealt with by seetion 48: and transmission by
1

ith by seetions 50 and 51: there is nothing outside the
present section relating to transmission by the bankruptey
or insolvency of a shareholder

While there is no Dominion Act relating to this subject
the section would apply to an abandonment of property in
Quebec under Chapter XXXI. of the Coue of Civil Procedure




(Arts, 8O3 el seq and 1ot \ ot I the 1l
to assignments by ns=olvents und Lon O, chap, 147, and
the as 1 thereunder, and t 1 n r simtlar \ets

of the other provine

It would also apply (o assigne nder veneral imsolvencey
Aets i othe mntries I'hes lwa been accorded
full recognition in the provine Quebee, which also e
0Nz foreign executors and adminm ttors as more full
et forth under section 51 Wl the law of England and
[ these provinees w noderived 1 i ‘rom England
wave not fully recogmzed the latter, the e recognized

rewgn i gnees urator g trusti 1 | t
v nsolvency Act I'he law of England

stated as follows in Westlake's Internationa
ed.), avt s 134 Curators, ~‘.|||]u and others who under the

ol a county where a do | ntitled t

imimister his property on bhehall of \ Litors, are
itled as such to « chattels persona nd choses in action

n England.

48. Transmission by marriage. — [{ the transmission of

iny share of the capital stock has taken place by

rtue ol the marri the
declaration shall be the
register of such marrage, or other particulars of the
celebration thereof, and shall declare the identity of
the wife with the holder of such share, and shall I

made and signed by such female shareholder and her
!111~}1.1l1<l

2. The declaration may include a statement to the effeet
that the share transmitted 1s the separate property
and under the sole control of the wife, and that she
may. without requiring the consent or authority of
her husband, receive and grant receipts for the divi-
dends and profits aceruing in respect thereof, and
dispose of and transfer the share itself.

3. The declaration shall be binding upon the bank and
persons making the same, until the said persons sce fit

to revoke it by a written notice to the bank to that
effect.
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omission of a statement in any such declaration

that the wife making the declaration is duly authorized

v her husband to make the same, ghall not invalidate
the declaratio oV, i 10
Where the marriage domicile of the female shareholder
provinee or country where by law she has the exclusive
trol of her property as if she had remained single, the
laration necessary only for the purpose of keeping the
record of her stock u married name If however
e marriag ) l¢ be in the province of Queb
he share eing p nal or movable prop wonld, in the
absence of a notarial ante-nuptial contract of marri fa
nto the community of property and be subject to the sol
mtrol of the husb: B \rt. 12 In case there i
wrriage contr L will prol V1 provision both as
he capital of wk and as to the dividends IKven 1if the
ushand became by law entitled to the stod and the diy
lends a declaration in the terms of sub-section 2 would pro
1bl e he W equly power ol attorney to e
le the wife recelve divi r Vil ( ransfor t
ntil t ( N § ( Nl st
\ rilar rule would aj ply when the marriage domicile
vas in a country where by marri: the shares would become
the property of the husband or come r his control

49. Authentication of declaration.—IFvery such declara

tion and Instrument

are by the last two preceding

hi

are

ctions required to perfeet the transmission of a

shall, if made in any country other tha

[Tnited Kingdom or a British colony

(a) be further authenticated by the clerk of a cou

of record under the seal of the court, or by

British consul or vice-consul, or other aceredited
representative of His Majesty's Government in the
country where the declaration or instrument
made; or,

(b) be made directly hefore such British consul, vice-
consul or other aceredited representative

2. The directors, cashier or other officer or agent of the
bank may require corroborative evidence of any fact

V.. e 31,8 39

alleged in anv such deelaration
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50. Transmission by will or intestrcy

If the transmis-

sion has taken place by virtue of any testamentary in

gtrument, or by intestacy, the probate of the will, or
the letters of administration, or act of curatorship or

tutorship, or an oflic

al extract thereliron shall, to
gether with the declaration, he p ced and left witl
the cashier or other ofliee wwent of the bank.
I'he cashier or other offic gent shall thereupon
nter i the register ol sharehol Hanu f the
person entitled SIISSI0 V.. . 31,
s 41

Lhe Quebee dSlatute Ho-06 |\ i 17

nmposes 4 tax

prope | cath, and provides (Art
1914, 5) that no trans!

the transmission

| | property I an 3 1le or
wecession shatll be valid ne shall the title vest in any pel
n until the tax has been pa It was held that this sta

VAas wnlra vu

n relusing to
rster a transfer of siu

prool
ven that

the tax had been

J (1895)

From the report it is to | nferred that the de aration
 tran 88101 wa Iv made and the names of the execu-
tors enlered on the hist of shares. "They then desired to

insfer the shares withont payimg the tax
An executor filed with the bank a copy of the probate of
a will, and required the entry of his name as entitled to the

wk of the testator in s capacity of executor, i by

o

hank
efused on the

ground that the stock was specifically be-
jueathed to certain legatees, 1l

ipplied for an injunction,
and 1t was held that it was the duty of the bank to enter his
ame 1n the reg

r, and that there was no obligation on the
ank 1o see that the bequests of the will were carried out by
executor: Boyd v. Bank of New

1wes, A5 (1893)

Brunswick, N. B, Equity

51. Transmission by decease.——If the transmission of any

share of the capital stock has taken place by virtue of
the deceage of anv shareholde r, the ]v"lnlll-'.-'n to the
directors and the deposit with them of
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ppointed, and the min receive ( 1 t ¢ 1 10
It ming o ge, recover t \ of t tock fro he
k: Donohue Banque Jacques Cartier, Q, R. 11 S, C, 90
- 1896)

I'he object of this section appears to be to authorize
I ecutors, admimstrator ete., of leceas foreign
ireholder to have e shares regigtered in their names and

withorize them to draw dividends, and transfer the sha

g with the bank an authenticated copy of t}
1 probate etters of

wWdmimistration,  ete without
L taking out anecillary probate or letters of administration, if
' e will or the foreign law authorizes the executors, admin

trators, ete., to perform these acts
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0 1he I 1t ol "l‘hlu‘ | Sta
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\ \ny pers wi 0 t ¢ law
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1 X o appear as s I yroceedin
elore TTOVITICE | \ | ed
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ecntor 1ol 1 other I [
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) ’ line peY
COEN I 2( and { nacit we of equal ) { )
ffect tc ¢ he re t eside

were POV e ol | Cod nade I't

er il laneu ( it there 5o 8%

i hat the Code w ( Lo f the same effect as
Statute, a rispruden heer NSt {
onstruction

L e | {f Engla 1 foreign execute woa
rator cannot 1 ¢ there, nor can he inte edd
with the « of the deceagsed in England without wal
( ithle executor de son \! | I
tors (9th ed pp. 296, and 182% ted with appro
Smith, L.J.. in Atlorney-tienera \ York Bre
[1R9R| 1 Q. B 0 I'his was ase in which an Eng
company registered in England undertook. upon the de
f

of a New York sharcholder, to transfer into the names of }

New York executors the shares standing in his name

to pay te them the dividends in New York, wher |
con acenstomed to pav them to him. without taking ¢
prese on to the deceased in England. It was held

the Court of \x-lw.ﬂ that they could not do so

So far as appears from reported cases the rig

Dominion Parliament to legislate that a foreign probate, et

shall be suflicient justification and authority to a banl

wres, h

paving dividends and authorizing the transfer of
not been called in question in any of those provinces wher
England. It has probably heer

the law is similar to that of
considered that such right wounld he upheld under the pri
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pos i dec t 1 A
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¢ 52. Not bound to see to trusts. | u
bound to 1 ( t ethe
‘ es I d 0 A
sLi 1 ) 1
¢ I
Ihe receipt of the persa whose nan e
( tan the boe 1
n the nan mor r's¢ pt
1€ u erson 14 ) i char
l (8} 1 aivider
! « payabi 0nrespe ol | nies pre
viously to such pavment. expre { to 1
id rrary 1S been ven 1o the
'he bank shall not be bound to see to the application
f the money paid upon such receipt, whether given
one of such persons or all of ther V., c. 831
t9,
of \lthough the present section has been in the ank Act
| ce 1871, and has also heen in the Companic \ets of the
Dominion and of several of the provin for many vears,
| Urprising that it apped l e been so seidom con
| strued by the Courts
a If the first sub-szection were not in the Act, it would
wbably be ela med——at least in those provinees which derive

r their law from England—that notice of a heneficial interest
el n some person other than the legal holder might constitute

bank a trustee for such other person

By \ similar clause in the Loan Corporatio \et was con
red in the Birkbeck Loan Co. v. Johnston. 3 0. 1. R
1902).  Mrs, Johnscon held certain shares in trust for

pru her chdren In rendering the judgment of the Divigional
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1 transferor to make a transfe;

frandulent, thev coul

res transferred, they wld make thems

his fraud Moreover, a refusal by director
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omission on their part, 1 pay atltention to a notice given to
them a person having an equitable interest in shares, and
requiring the directors not to re ter a transfer for sucl
time as may he necessary to allow him time to apply for a
proper restraining order, would he prima facie imprope r.

Notice that a shareholder has ;iiven a upon his shares
as security, is not notice of a trust, and the bank cannot
obtain prior n upon them for subsequent advances 1
the shareholder: Bradford Banking ( v. Briggs, 12 Apy
(4| ..“‘. (l\\"

It wonld he a question to be determined according to the
particular circumstances of each case whether there wa

sufficient to pat the bank upon its guard and to justily

it to give notice to the cestui que trust or person

Illq\] re
having the equitable interest in order 1o give an opportunity
if desired, to take steps to prevent the .mn'm‘-;'].lh'ri breact
of trust

If under the law of the province the trustee or uihe

person wlding the stock in a V'I‘}'V""‘l'hlall Ve u||l.h\l_\ 18

the stock, the bank ean only interfer

entitled to transier
n sucl ceptional circumstances as above stated

53. Not personally liable.—No person holding stock
the bank as executor. administrator, gnardian_ trustee,
tutor or curator of or for an estate, trust or person
named in the books of the bank as being 0 rvepre-
sented by him, shall be personally subject to an
liability as a shareholder: but the estate and funds in
his hands shall be liable in like manner and to the
same extent as the testator, intestate, ward or porson
interested in such estate and funds would be, 1
living and competent to hold the stock in his own
name,

2. If the trust is for a living person, such person shi
also himself be liable as a shareholder
3. If the estate, trust or person so represented ix not
g0 named in the books of the bank, the executor, ad-
ministrator, guardian, trustee, tutor or curator shali
he personally liable in respect of the stock, as if he

v

held it in his own name a3 owner thereof, 63-64

c. 206, . 8.
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Where a person holds stock simply *in trust,” or as
xecutor,” * administrator,” ** trustec,’ tutor,” *cura

tor.,” or the like, he 18 personally liable for unpaid calls. and
also for the double liability in case of the ) ¢
bank. The only way to escape suc hility i to have the
testator, intestate, cestin que trust ninor v other persor
whom he represents, also named in tl wooks of the bank

In Quebec a mandatary or agent who acts in his own
name is liable to the third party with whom he contracts,
without prejudice to the rights of the (tter acainst the
nandatary or principal also: C, (. 1716, A person ub
seribes for stock 3 ne f 10t s liable ther
on jointly and severally with th U} rr
Stoddart, M. 1. R, 6 S, (. 18

I'he fact that bank shares are pur ! rust ta
time when the trustee was solvent Wl 1 interes n

ymebody else, and the onus is upon a party w | selzed
uch ghares to prove that they are in faet the property of
the trustee, and a ich available to satisf ¢ demand of

hig ereditor Wuir v. Carter, and o Cart g S

(", Can. 473 (1889)

I'he present section refers exclusively to shares o I
bank held in trust: the other question as to the bank taking
shares in a compan eld in trust a ollateral security
otherwise dealing with them, treated under sections 76

and 96
ANNUAL STATEMENT D OINSPECTION

54. Statement at annual meeting. —\t every annual
meeting of the shareholders for the election of direc-
torg, the out-going directors s<hall submit a clear
and full statement of th

affairs of the bank, exhibit-

ng, on the one hand. the liahilities of or the debts

due by the bank, and, on the other ha

the assets

and resources thereof
2. The statement shall show, on the one part,
(@) the amount of the capital stock paid in;

(b) the amount of the notes of the bank in eireula-

tion :
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(¢) the net profits made;

(d) the balances due to other banks: and,

(e) the cash deposited in the bank, distinguishing
‘]"’lnin» bearing interest from those not bearing

interest

3. The statement shall w, on the other part,
(a) the amount of the current i, the gold and
silver bullion and the Dominion notes held by th
bank ;

(b) the balances due to the bank from other banks

(¢) the value of the real and other property of the
bank ; and,
(d) the amount of debts owing to the bank, includ
ing and |vl\‘wl<l||,|xw ing the amounts so owing
upon bills of exchange, discounted notes, mort-
gages and other securities
i, The statement shall also exhibit,
(a) the rate and amount of the last dividend deelar
by the directors:
(b) the amount of reserved profits at the date

such statement; and,

(¢) the amount of debts due to the bank, overd

and not paid, with an estimate of the loss whi

will probably accrue thereon. 53 V., ¢, 31, &,

This section and the two following do not apply to
Bank of British North America: see. 6.

An officer of the bank making any wilfully false or
ceptive statement is liable to imprisonment for a term not
exceeding five vears, and is also responsible for the damages
sustained by any person in consequence thereof : sec. 153

This statement is in large part a summary of the monthly
statements sent to the Minister of Finance under section 11°

and Schedule D.

55. Further statements.—The directors shall also sub
mit to the shareholders such further statements «
the affairs of the bank, other than statements wit
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reference to the account of any person dealing with the

bank, us the sharcholders require by by-law passed at
A

the anuual general meeting, or at any special general

meeting of the shareholders called for the purpose.

The statements so required <hall be submitted at the
annug general meeting, or at any spe ial ﬂ"lll‘('ll}
meeting called for the purpose, or at such time and
in such manner as is set forth in the by-law of the
sharcholders requiring wh \\An--m-n:" 6:3-64 V..

c. 26, 8, 9

This section was added to the Act of 1890 by the amend-
mg Act of 1900, in order to enable sharcholders to obtain
fuller information than that furnished in the annual state
ment in case they so desire. Only directors are allowed to
inspect the accounts of customers of the bank: sec. 56

56. Inspection of books.—The books, correspondence and
funds of the bank shall, at all times, be subject to the
nspection of the directors,

2. No person, who 18 not a director, shall be allowed to
mmspect the account of any person dealing with the
ank. 53 V. e 31, o 46

While the directors have the right to ingpect the books,
correspondence and fundg of the bank, thev are not bound
to do so personally: Hallmark's Case, 9 Ch. D. 332 (1878):
In re Denham & Co., 25 Ch. D. ¥52 (1883): Dovey s
Cory, [1901] A, C. 477 ; Prefontatne v. Grenier, [1907] A.
(. 101, The fact that the directors have not ingpected the
hooks, whereby they would have detected the embezzlement
of the hank funds by the cashier, is no defence in an action
by the bank against the sureties of the cashier: Springer v.
Exchange Bank, 14 8, . Can, 716 (1887).

In England, in the case of Tassell v. Cooper, 9 C. B. 509
(1850), doubt was expressed by Maule, J., whether ther
wag any such duty there upon a bank as that imposed

)
this section, not to disclose the state of a customer’s account
In Hardy v. Veasey, 1. R. 3 Ex, 107 (1868), Byles, J., ex-
pressed the opinion that a bank might make such disclosure
on a justifiable occasion, and that when it was made with a
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reasonable hope and an honest intention of getting assistance
for the customer, no action would lie. In Foster v, Bank of
London, 3 F. & F. 214 (1862), wher hill wus present

he bank inforn
"

and there were not sufficient assets, and
the holder of the amount of the deficiency, and so o
him by paying in a small sum to obtain payment of the bill
it was held that the bank should not have gone further tha

to say “not sufficient assets,” and that an action la

this breach of duty.

Evidence as to a customer’s account privileged a

common law, and the present section merely prohibits a ban!
voluntarily permitting any examimmation ol a customers= a

counts save hy a director. A local manager of a bank when
duly served with a subpena duces tecum iz hound to pro
duce the hank books in his office, even when the bank is not
a party to the suit, and to give evidence as to the entries
n them. Ineonvenience to the bank iz no ground for re

fusing to produce the books, which primd facie are to be
deemed in his custody: Hannum v. McRae, 18 Ont, Pr. R
185 (1898) )

The liquidator of a company was held to he entitled to
go into the private bank account of the manager of the com
(‘(1'1
part of the claim of the bank against the company went t
the private account of the manager: Re Chatham Banner
Co., 2 0. 1. R. 672 (1901)

o show that the proceeds of notes which formed

In Ryan v. Bank of Montreal, 9 O. W, R, 572 (I
Clute, J., held that the bank had no right to allow an inspe

f1on of a customer’s account by a proposed purchaser of
bank’s claim against him, and allowed $1,000 damages. The
Court of Appeal held that under section 64 of the A
1890 the hank had a right to sell the debt, and as an incide
to this it might make a proper disclosure of the account
allow an inspection of the securities: 11 0. W. R

(1508) : to be reported in 150, 1. R
DIVIDENDS,

57. Quarterly or half-yearly.—The directors of the har
shall, suhject to the provigions of this Act. declar




B 5:] DIVIDEN DS 91

quarterly or half-vearly dividends of so much of the
profits of the bank as to the majority of them seems
advisable

2. The directors shall give at least thirtv days’ publie

notice of the payment of such dividends previously to
the date fixed for such payment
}. The directors may close the transfer hooks during a

certain time, not exceeding fifteen davs, before the

payment of each dividend 53 V., e. 31, 8. 47
Formerly all Canadian banks declared their dividends
half-yearly. In 1894 the Dominion Bank first declared its
dividendz quarterly The practice has now become quite
general. The amount of the dividend is decided by a 1:a-
jority of the directors, subject to the two next sections, In
some compunies the shareholders pass apon this. In banks,

if the shareholders are dissatisfied with the amount, their
only remedy appears to be to elect new directors, In either
case it 18 a matter of internal management and the court
has no power to interfere: Burland v. Farle, [1902] A. C.
at p. 95.

Canadian banks pay their dividends on the paid
np capital. Where the subseribed eapital is not wholly paid
up the declaration of dividends should be specific on this

point. In England the charter of a compm lmwuhw that
the directors might “ declare a dividend to be paid in pro-
portion to the shares.” Part of the capital was fully paid
up, and on another part only 25 per cent. was pai The

directors declared a dividend in proportion to the amount
paid. The House of Lords set this aside, and held that the
shares were all to be treated alike, those partly paid to re-
ceive the same as those fully paid Their Tordships held
that it was not unreasonable that sharcholders should be
compensated for their risk, even if they had not actually
paid the money: Qakbank Oil Co, v. Crum, 8 App. Cas. 65
(1882). In England it has been held that in case of a sale,
f there be no agreement to the contrary, a dividend, if de-
clared before the sale, helongs to the seller, if declared
after the sale. to the purchaser, even although the trans-
fer may have heen completed only after the dividend
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was deciared Where stock w old by auction on the 21st
Auncust. to be completed transferred on the 29th, and

meeting of shareholders was held on the 28th Aungust, wi
eclare dend for the half vear ending June 30th, i
as held that the dividend belonged to the purchaser Blacl
H i Ex. D, 24 e purch a
nterest in stock entitled to a dividend becoming due on
y following t 1l | nson Touvgo 1 Jae, & W
637 (1820) A dividend declared on the 16th of Septembe
i made payabie on the 18t November, wa held to belong to
the fe tenant, wlh ed on the 18th September: Wr
v. Tuckett, 1 J. & H. 266 (1860) \ testatriy Id certain
bank shares on which in June, 1865 divider Wag |
clared payvah Af in June, 1865, and half in January, 1864
She died in December, 1865. It was held that the Jan
ary dividend formed part of the corpus of her res dua
estate and did not pass under a bequest of Lhe annual incon
of such residuary personal estate: De Gend Kent, 1.. R
1 Bq. 283 (1867).

In Canada, a different nsage has prevailed generally wi
regard to bank dividends, between the seller and the pu
chaser () tock ¢ imge, in the absenee of an ag
ment to the contrar it mderstood that in case a sa

nade 1 me to allow he transfer being compl
hefore the hooks are closed, t dividend previonsly decla
belongs to the purchaser. In the case of a sale after that

o< to the seller Banks make out their d
jend warrants in favor of the person in whose name
stock stands at the time of the cloging of the transfer book

The bank has a !ien on unpaid dividends, if the holde

f the shares ig indebted to it: sec. 77
Votice of the dividends is to be given for at least th
davs In « Or more newspapers pu shed at the head office
9 9

of the bank, and in the Canada Gazette: sec, 2, 8.8

Were it not for subsection 3 the bank could be compelled
Panton, 9 O, |

to execute a transfer at any time: Cramp y

R. 3 (1904)

58. Dividend not to impair capital—No dividend

bonus shall ever be declared so as to impair the p |

up capital of the bank




minio

n notes

s, 08| DIVIDEN]
Tl
the declaration or making | ble of any dividend
hont whereh Lhe pa ) ) ] wil
npaired il be nt 1 evera 1hl¢ ¢
wnount | 1 nd 1= a de )
I \
| ‘e y |
bar ! ( urp ove the
i | 1 direct ¢ Aring a ( I 1 1 I )
ut ol 1hie « 1 \ f the boo
g 1 Y ' l wtna unatio Ot rector
vho know joined leclaring ( | whieh
* the capital would he liable. See Darey v. Cory, [1901
AL
It is 1 w observed that n \
ng new [T res u | g0 a
ow divider w patd con 1 | I
ng the dividen and allowin ) 1t
redu v th ipita rovide
59. When dividend limited.— N sl01
either by way « Is botl Ml
bined, or in yher ] i
per centun A |
‘\l’["*“. ‘ﬁl“" 1 1 ny ann 1he 1 3t «
reserve fund, equal to at iva irty per centun
aild-up ca ifter dedh ng all bad ar
debts 3 31, 19
In making the estimate of the & f the I pol
which dividends are to be paid, the directors are justified ir
witing in good faith upon the ort " wmpetent oflicer
appointed by them Dorey v, (' 1001 A. C. 47% |
ipon the reports of auditors appointed by the sharel §
Prefo ne Grenier, 119071 A ( 0y
\SH RESERVES
60. Part in Dominion notes.—'I'he hank shall hold
less than forty per centu f it 1gh SeTV( B
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2. The Minister shall make such arrangements as are
necessary for ensuring the delivery of Dominion nots

to any bank, in exchange for an equivalent amo i

gpecie, at the several oflices at which Dominion note

are redeemable n the ecities of Toronto, Montreal

Halifax, St. John, Winnipeg. Vicetoria and Charlot te-

" cspectively
=1 notes shall be redeemable at the office for re
lfemption of Dominion notes in the place where
specie 18 given in exchan 53 V.. e. 31, 8. 50
5 not required by the Act to keep any fixed
average amount of reserves in specie and Do
ninion notes Kept by Canadian nks is abo clghty-live pe
ent, of the amount of their notes in cirenlation, and ten
er cent, of their total habilities Of tl thout sixty-fiv

per cent < v.wu‘l_\ held in Dominion notes and the other
thirty-five per cent, in specie,

I'heze Dominion notes are issaed ander R S, ) ehap, 23

Phey may be issued to any amount, Up to $30,000,000 the
Government must hold for their redemption at least twenty-
five per cent. of the amount outstanding, in gold and secur:
ies  guarante by the British Government. For any
| gpecie

» amount above stated

amount over $30.000.000 the Government must hole

tl

equal to such excess 1 addition to

I'hev are a legal tender, and are redeemable in specie at
Toronto, Montreal, Halifax, St, John, Winnipeg, Victoria
and Charlottetown.  Monthly statements of the amount of
notes outstanding and the amount of gold and securities
held for their redemption are published in the Canada
frazette,  The Act in full will be found in the Appendix

The loca egislature has authority to enact a by-law

mpoging a tax on the Dominion notes held by a bank as

part of its cash reserves: Windsor v. Commercial Bank, 15
N.S, (3R & G 420 (1882).
In the At of 1890 the first subsection containe

penalty for not keeping the required percentage of Dominion
notes,  This will now be found in sgection 134.
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Canadian banks are Banks of | well ag of 1)
Their notes forn

¢ L onr “'.“““A:

medium for sums of five dollars and upwar I'he amount
bank notes in circulation for 1907 rang: fron Xt
cht to eightv-lour mitlion dollars Seetie 6l to i
isive of the Act relate to their bus Ban of Issu

61. Authority for and limit of issue

I'he bank may
1s8ue and re

sile notes pavable to wrer on demand

and intended for cirenlation Provided that

(a) the bank shall not, durin I of suspen
sion of payment of t

ggue any such notes; and

(b) if, after any such suspension, the hank resumes
consent 1n writing
curator, hereinalter irl'u\wv‘m‘ for

business without the

shall

or re-1ssue any of such notes until authorized

the Treagury Board so to do.
No such note shall be for a sum less than five dollars
or for any sum which ig not a multiple of five dollars
The total amount of such notes, in circulation at any
time, shall not exceed the amount of the \m‘.vwlnnl‘-!
paid-up capital of the bank
Notwithstanding anything in this section contained
the total amount of such notes of the Bank of British
North America in circulation at any time shall not
exceed seventy-five per centum ol the unimp ired
paid-up capital of the Bank Provided that
(a)the Bank may issue such notes i excess of the

said seventy-five per centum upon depositing with
the Minister, in respect of the excess, in cash o
bonds of the Dominion of

(anada, an amount
N‘lnll to the excess

; and the cash or bonds so de
posited shall, in the event of the suspension of
the Bank, he available by the Minister for the re
demption of the notes issued
said ;

in excess as afore-

and,




"
(b) the total ame of such notes of the Bank
irculation at any time shall in no case exces
t unimpaired paid-up capital
5. All notes heretofore issued or sued by ar \
and now in circulation h are for a sum less tl
five dollars, or fi sum which is not nultiple
five dollars, shall be called and cancelled B
as practicabl 53\ i 31: 63-64
& 10
Before 1871 Canadian banks issued notes for one doll
and upwards. The Bank Act of that year took awa

right to issue notes for less than four dollars. In 1880

present rule was adopted

otes pavable to bearer

Promissory

Bank notes
a legal tender, but circulate as e
t discharged

demand. They
gre not deemed to be overdue, and are not
heing returned to the hanl

> not

hut mav be reissne Th

not subject to the statutes of limitation or prescription
least not until after demand and dishonour

Any individual, firm or ‘.l-]wmm, other than
the banks to which t Act applies, which issues a

intended to circulate as money is

ne

other instrument
a penalty of $400: sec.
to a violation of the proviso

136

Any person pri

ble to imprisonment not exceeding s

section 1 is 1
years or to a fine not exceeding $2,000 or to both
a conflict between clause

I'here would appear to b
The latter provides

of subsection 1, and section 121.

act, touching the

no by-law, regulation, resolution or
done |

or management of the bank, passed, made or

directors during the time the curator is in charge

bank, shall be of any force or effect until approved b
Clause (b) in effect provides that the banl
without the cons

curator
after suspension, resume business
writing of the curator, but when it does o, it shall not
I

or re-issne any of its notes until authorized by the

The result probably i that the
nd that the directors
spite of the curator;

Boarl to do so.
provision overrides the general
bank mayv resume business in

Yid




fore thev can issue notes of the

bank they must appeal to
the Treasury Board and persuade werrule the curatm
1" he S wtes of the bm redite On

templation of its insolvency, so as f«

give such creditor an
preference under

mads an offance
who grants or

under section 155, and

concurs in gich issi

renders the office
liable to two vea nprisonment and
to damages

The penalty for exceeding the authorized

ssue 8 ‘lr(‘.
cribed in section 135,

I'he exceptional prov
North America 18 on

1silon as to the Bank of British
account of the section providing for

the double liability not being applicable to
62. Issue of notes outside Canada

tl

Notwithstanding
the provisiong of the

last preceding section anv bank
may issue and re-issue, at any office or

agency of the
bank in any British

olony or possession other than
y Canada, notes of the bank payable to bearer on de
mand and intended for circulation in such my or
possession, for the sum of one pound sterling each,
or for any multiple of such sum, or for the sum of
. five dollars each, or for any multiple of such sum,
of the dollars in commercial use in such colony or
possession, if the issue or re-issue of such notes is
not forbidden by the laws of such colony or posses-
sion
2. No igsue of notes of the denomination of five such
¢ dollars, or any multiple thereof, shall be made in any
such British colony or possession unless or until the
Governor in Council, on the report of the Treasm
Board, determines the rate, in Canadian currency,
at which such notes shall be circulated as forming
: f part of the total amount of the notes in circulation
Ay

within the meaning of the last preceding section.

). The notes go issned chall be redeemable at par at any

office or agency of the bank in the colony or posses-
sion in which they are issued for circulation, and not

elsewhere, except a< in this section specially provided -
MLEBA
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63 Viet, chap. 14, and amended in 1904

The above provisions were first enacted in 1899, by 6
The Bank of
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and the place of redemption of such notes shall be

legibly printed or stamped across the face of each
note so issued.

In the event of the bank ceasing to have an office or
agency in any such British colony or possession, all
notes igsued in such colony or possession under the
provisions of this seetion shall become payable and
redeemable at the rate of four dollars and eighty-six
and two-thirds cents per pound sterling, or, in the
case of the issue of notes, of the denomination of five
multiple thereof, of the dollars in

dollars, or an
at the

commercial use In 41]1[! uvlt”l\ or [NHFI'.\\]“‘
rate established by the Governor in Council as re-
a8 notes

quired by this section, in the same manner

of the bank issued in Canada are payable and re-
deemable

The amount of the notes at any time in circulation
in any such colony or possession, issued under the
provisions of this section, shall, at the rate mentioned
in the last preceding subsection, form part of the
total amount of the notes in circulation within the
meaning of the last preceding section, and, except as
herein otherwise specially provided, shall be subject
to all the provisions of this Act

No notes issued for circulation in a British ecolony or
possesgion other than Canada shall be re-issued in
Canada.

Nothing in this section contained shall be construed
to authorize any bank,-

r

to increase the total amount of its notes in
culation in Canada and elsewhere beyond the limit
fixed by the last preceding section; or,

(a)

(b) to issue or re-issue in Canada notes payable to
bearer on demand, and intended for circulation

less than five dollars, or for a sum

for a sum
¢ E. V11,

which is not a multiple of five dollars.
c. 3,8.1,2 3 and 4.

9
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Nova Scotia established an wwencey under them at Kingston

Jamaica

63. Pledge of notes prohibited The bank shall not
pledge, assign, hvpotheeate its notes: and no ad-
vance o an made on the securily the notes of a
bink = w recoverable from the bar or Its assets

b 1, s

I'his section lirst enacte no IS0, and was ntended
to prevent the repetition of i vhich had taken
place In connection w [ the banks that had failed
gshortly belore that tin

lhe parties to such a transaction ar ¢ to a fine of
from $400 to $2,000, and to imprisonmen IWo years, or
to both: see. 139

64. Bank circulation redemption fund. 'I'he moneys

eretofore paid to and now deposited with the Min.
ister by the banks to which this Aet ipplieg, consty
tuting the fund known as the Bank Circulation Re-

demption Fund, shall he continued to he held by the

Minist for the purposes and subject to the provi-
sions in this section mentioned and contained

2. The Minist shall, upon the issue of a certificate
under this Aect authorizing a bank to issue notes and
commence the Illl““l 88 O nkimg, retam, out Woany
moneys of such bank then u < possession, the sum

of five thousand dollars, which sum shall he

wld for
the purposes of this section, until the annnal adjust-
ment hereinafter provided for takes place in the

vear then next following,

I'he amount at the eredit of such bank shall, at such
next annual adjustment, be adjusted by payment to
or by the bank of such s as is necessary to make

the amount of money at the eredit of the bank equal
to five per centum of the average amount of its notes
n circulation from the time it commenced business
to the time of such adjustiment, and such sum shall
thereafter he adjusted annually as hereinafter pro-
vided




from time

ned and held by the Minister

[ | t section  proy d. shal! continue fo
nd shall for e Circulation Fund
5. The Circulation Fung mtinne to he held
heretoflore ) e purpose of pavmen n the
ent of s \ fp
S ( r Domn of anv o b 18
the cerue, o the 1 re-188
such bank, intended for eiren and  the eir
culation, and interest thereor
6. The Circulation IFund shall bear interest at the
of three per centum per annum
7. The Circulation Fund shall be adjusted 1
possible after the thirtieth day of June in ea
n such a wav as to make the amount at tl
f each bank contributing thereto, unless hereir
v specially provided, equal to five per fu
¢ average note ecirculation of such bank during t
then last preceding twelve montl
I'he average note rculation of a hank d g
period shall be determined from the averam t
imount of its notes in circulation, as gshown
monthly returns for such period made by ti
to the Minister: and where, in any return, the
amount of notes in circulation at anv time during t
wonth 18 given, such amount # all, for he pu
of this section, bhe taken to be the amount of
notes of the bank in cireulation during the 1
hich such return relates
9. The Minister shall with respeet to all notes paid «

of the Circulation Fund have the same rights as a
other holder of the notes of the hank Provided t
all such notes, and all interest thereon, so pa

the Minister, after the amount at the credit of =
hank in the Cirenlation Fund, and all interest
accruing due thereon, has been exhausted, shal
nterest, at the rate of three per centum per
the time such notes and interest are pa

from 1




such notes and interest are repaid to the Minister
assets of such bank 53 V., e 31,
8, 54: 63-64 V., c. 26, 8. 13

by or out of the

The

1890, on t)

Bank Circulation Redemption Fund was instituted
e sugrestion of the banks to ensure the
payment in full of all Canadian b Before 1880
the holders of h notes ranked concurrentlv with other or

dinary creditors. In the Bank Aect of that

» prompt

n g wWere
made a first charge upon the assets, B ereation of
the Fund in 1890 the banks guaran each other's notes
to tl

the extent of their respective contributions to the Fund
The nucleus of the Fund ig the $5.000 retg |

wed from the

200,000 g

in by a new bank to him in order to obtain a
ertificate to commence business:

sec. 13, The amount at
the credit of the Fund at the end of 1907 wag $4.712.663,
whi would be five ’N{I' ocen ‘\! i werage note ‘rcalation
of all the banks during the year ending June 30th, 1906

The last sub-section was added by the amending Aet of
1900

65. When bank notes bear interest.

In the event of the
suspension by

bank of pavment in

specie or Do-
minion notes of any of

its liabilities as they accrue,
the notes of the

bank, issued

or re-ieyied, intended
for eirculation i

then in cirenlaticn, shall bear
interest at the rate of five

per centum per annum,
from the day of the

3 suspension to such day as is
named by the directors, or by the liquidator, receiver,
assignee or othee proper official, for t

e payvment
thereof

Notice of such day shall be given by advertising for

at least three days in a newspaper published in the

place in which the heaa office of the hank is situate.
If any notes presented for pavment on or after any
ire not paid, all
notes then unpaid and in circulation shall continue
to bear interest until such further day as is named
for pavment thereof, of

day named for payment thereof

which day notice ghall be
given in manner hereinbefore provided
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Payment by minister out of circulation fund.-—-If
the directors of the hank or the liquidator, receiver,

assignee or other proper official fails to make ar-
rangements, within two months from the day of the
suspension of payment by the bank, for the payment of
all its notes and interest thereon, the Minister may
make arrangements for the payment, out of the Cir-
culation Fund, of the notes remaining unpaul and
all interest thereon, and the Minister shall give such

notice of the payment as he thinks expedient.

5. Notwithstanding anvthing herein contained all in-
terest upon such notes shall cease upon and from the
date named by the Minister for such payment.

6. Nothing herein contained shall he construed to impose
any liability upon the Government of Canada, or
upon the Minister, bevond the amount available from

X

time to time ont of the Circulation Fund. 53 V.,
e. 31, 5. 54: 6364 V., ¢. 26, 8. 11,

In the Bank Act of 1890 the rate of interest on the notes
of a suspended bank was six per cent. By section 11 of the
amending Act of 1900 it was reduced to five per cent. the
legal rate fixed hy 63-64 Viet. chap. 29,

66. Payments in excess of share of suspended bank.—
| All payments made from the Cirenlation Fund shall
! be without regard to the amount contributed thereto
| by the bank in respect of vhose notes the payments
are made,

| | 2. If the payments from the Circulation Fund cxceed
| the amount contributed to the Cirenlation Fund by
‘ the bank so suspending payment, and all interest
| due or acerning due to such bank thereon, the other
‘ banks to which this Act applies shall, on demand,
i make good to the Circulation Fund the amount of
| the excess, proportienately to the amount which eacl
such other bank had or should have contributed to
the Circulation Fund, at the time of the suspension
of the bank in respect of whose notes the payments
are made: Provided that.-
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(a) each of such other banks shall onlv he called
upon to make good to the Circulation Fund its
e share of the excess in payments not exceeding, in
> any one year, one per centum of the average
“} amount of it notes in circulation ;
o (b) such circulation shall be ascertained in such
- manner as the Minister decides; and.
nd (¢) the Minister’s decigion shall be final
i 3. All amounts recovered and received Ly the Minister
from the bank on account of which such payvments
in- were made shall, after the amount of such excess has
he been made good as aforesaid, be distributed among
the banks contributing to make good such excess, pro-
- portionately to the amount contributed by each. 53
N V..c. 81, 5. 54; 63-64 V., . 26, 5. 12
‘\\‘.” 67. Refund of deposit.—In the event of the winding-up
. of the husiness of a hank by reason of insolveney or
otherwise, the Treasury Board may, on the applica-
108 tion of the directors, or of the liquidator, receiver,
n assignee or other proper official, and on heing satis-
;ile fied that proper arrangements have been made for
the payment of the notes of the bank and any interest
thereon, pay over to the directors, lignidator, receiver,
— assignee or other proper official. the amount of the
hall Cireulation Fund at the credit of the bank. or such
roto portion thereof as it thinks expedient. 53 V., ¢, 31,
onts 8. 04,

68. Rules as to fund.—The Treasury Board mayv make
ceed all such rules and regulations as it thinks expedient
! l"; with reference to,-

o8

_:,t,. (a) the payment of any moneys out of the (‘ircula-
and, tion Fund, and the manner, place and time of
t of such payments;

eac (b) the collection of all amounts due to the Circula-
d to tion Fund;

"w::‘. (¢) all accounts to he kept in connection therewith
nents

and,
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(d) generally the management of the C(Circulation
Fund and all matters relating thereto. 53 V.,

¢, 31, 8. 54.

No rules or regulation nder this section have been

made.

69. Minister may enforce payments.—The Minister may,
in his official name, by action in the Exchequer Court
of Canada. enforce pavment, with costs of action, of
any sum due and pavable by any bank which should

form part of the Circulation Fund. 53 V., c. 31,

s. b4,

70. Circulation at par and redemption of notes.—The
bank shall make such arrangements as are necessary
to ensure the circulation at par, in any and every
part of Canada, of all notes issued or re-issued by i
and intended for cirenlation; and towards this pur-
pose the bank shall establish agencies for the 1
demption and payment of its notes at the cities of
Toronto, Montreal, Halifax, St. John. Winnijx
Victoria and Charlottetown_ and at sueh other places
as are, from time to time, designated by the Treasury
Board. 53 V., ¢. 31, 5. 55. d

Thig provision was first made in 1890, Before that time
notes of a bank were sometimes subject to a small discount
in places remote from any-.of its offices. The enactment has
secured the circulation at par in every part of Canada of the
notes of all the banks.

No other place has vet been mnamed by the Treasury
Board for the redemption and payment of bank notes.

71. Bank must take its own notes.—The bank shall
always receive in payment its own notes at par at
any of its offices, and whether they are made payable
there or not.

2. The chief place of business of the hank shall always
be one of the places at which its notes are made
payable. 53 V. c. 31, s 36,




tioned

il
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The first sub-section relates ¢ reception of its not
a bank at anv of its offices, {rom

making a pavment to the bank.

it par by a debtor wl

The second sub-section relates to the

pavment of legal
notes

Prior to 1871 banks frequently made
pavable only at a branch named. Now any hill
must be redeemed in ]t‘L’il: tender at the head

banks now issue their bills without designating
avment

tender for its
their b

office, and

anv place of

simply dating them at the head office

72. Payment in Dominion notes.—'I'he bank, when mak-
ing any pavment, shall, on the request of the
to whom the payment is made, pay the same

part

nrson
., or such
thereof, not exceeding one hundred dollars

us
such person requests, i

i Dominion notes for one, two,
or four dollars each, at the option of such person.
No payment, whether in Dominion notes or bank
notes, shall be made in bills that are torn or partially
defaced by excessive handling. 53 V.. ¢. 31, s, 57.

Bank notes are not a legal tender, and even without the

st sub-section any from a bank
in legal tender R. S 25

e, 25, s=

person receiving payvment
Hd require pavment

9 to 12, and

R. 8. C.e. 27, 8. 3. The meaning of the sec-
tion is not clear, but it will probably he construed to mean
at the person receiving pavment may require one hundred

lollars or legs in Dominion notes of the denominations men-

78. Assignment of bonds, obligations, etc.—The honds
obligations and bills, obligatory or of credit, of the
ank under itg corporate seal, signed hv the presi
dent or vice-president, and countersigned by a cashie
or assistant cashier, which are made payable to any
person, shall be assignable by endorsement thereon
I'he bills or notes of the hank signed by the president,
vice-president, cashier or other officer appointed by
the directors of the bank to sign the same, promising
the payment of monev to any person, or to his order,
or to the bearer, though not under the corporate seal
of the bank, shall be binding and obligatory on the
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i

and with the like force and
pl’l\:lh- ]n'rwn,

bank, in like manner
effect as they would he upon any
issued by him in his private or natural capacity, and
shall be assignable in like manner as if they were
so issued by a private person in his natural capacity

The directors of the bank may, from time to time

authorize or depute any cashier, assistant cashier or
officer of the bank. or any director other than the
anv cashier, manager

president or vice-president. or
or local director of any branch or office of discom
and deposit of the bank, to sign the notes of the hanl
53 V., e. 31, s. 58,

intended for cireulation

When the first sub-section above was enacted in 1871

made the instruments therein named which were pavable t
any person and not to his order assignable by endorsement
which they would not otherwise have been in the state of th
As these wonld now he negotiable instm

law at that time.
22 of the Bills of Exchange Act it does

ments under section
not appear to add anything to their negotiability.

The second <nb-section was originally enacted probabl

to overcome any claim that might be urged that as a cor-

poration a hank might not he hound hy an instrument ne

under scal-—a doctrine that still
provinces that have adopted the law of England.

largely prevails in thos

reverses the ordinary rule as to th
classes of documents covered by it
il as to transferring instrument

mt =ceetion

transfer of the two
Usunally stricter roles pre
under seal than to mercantile instruments not under sea
Bonds, obligations and bills of the bank under its corporat

tion

seal made payable to any person are by the first sub-<e

made transferable by simple indorsement without qualif
wal are by the

tion. Bills or notes of the bank not under its s
second sub-section only placed on the same footing as similar
paper issued by a private person, and if they mect the re
quirements of the definition of a hill of exchange or pro
missory note would come under section 21 of the Bills of
Exchange Act, which provides that “When a bill contains
words prohibiting transfer or indieating an intention that it




mtaing
that 1t
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nd should not be transferable, it is valid as hetween the parties,
f but is not negotiable
nd Take for example an ordinary bank depogit receipt with-
ere out the seal of the hank. ‘l.n;ll»lw to a person named I it
" ontains the words, ** Not transferable,” or other words to
me that effect, it is not a negotiable instrument and i< not trans
ferahle by delivery or indorsement It would be a chose in
the action, and would require to be assigned in writing, either
\ger on the document itself or hy a separate instrument, in ordey
s to give the assignee the right to sue in his own name, accord-
\an ng to the law of the pespective proviie See the Onta
Judicature Aet, R. S, O, chap. 51, see. 58 (5): R, S, N, N
chap. 155, sec. 19 (5): (. 8. N. B. chap. 111, see. 155: R, S,
\ Man. chap. 10, see. 39 (e): Cons, Ovd. N, W, T ¢hap. 11
" Rev, Stat. B. €, chap. 56, sec. 16 (17). In Quebec it would
oot come under Articles 1570 and 1571 of the Civil Code, whicl
it would require that a copy of the instroment of sale should

be served on the bank It not heing a negotiable instru

ment would algo prevent any holder acquiring greater rights

nder it than possessed by the first holder: Bank T oront
v. 8. Lawrence Five Tns. Co. [1903] A, €. 59: Sorel v

Ouebee Southern Ry. Co., 36 S, (. Can. G686 (1905)

74. Signing by machinery.—All hank notes and bills
whereon the name of anv person entrusted or author-
ized to sign such notes or hills on behalf of the hank
is impressed hy machinery provided for that purpose,
by or with the authority of the bhank. shall he good
and valid to all intents and purposes, as if such notes
and bills had been subseribed in the proper hand-

writing of the person entrusted or anthorized by the

bank to sioen the same regpectively, and shall he hank
notes and bills within the meaning of all laws and
statutes whatever, and mav he deseribed as bank notes
or hille in all indictments and civil or eriminal pro-
ceedings whatever: Provided that at least one signa-
ture to each note or hill must he in the actual hand.
writing of a person authorized to sign such note or
bill. 53 V., ¢. 31, & 59

75. Counterfeit notes to be stamped.—Fverv officer
charged with the receipt or dishnrsement of publie




moneys, and every oflicer of any bank, and every

person acting as or employed by any banker, shall

stamp or write in M;M[v letters, upon every counter-
feit or frandulent note issued in the form of a Do-

minion or bank note, and intended to circulate as

at his place of busi

or Worthless

money, which is prese ited to hin

ness, the word Counterfeit, Altere

If such oflicer or person  wrongfi lly stmmps any
genuine note he shall, ipon presentation, redeem it
at the face value thereof. 33 V.. ¢. 31, 5. 62.

BUSINESS AND POWERS OF THE BANK

The legal relation between a bank and its customers in
their ordinary dealings is simply that of debtor and ereditor
Money paid into a bank or placed to the credit of a customer

in the books of a bank is not impressed with any trust, and

there is nothing of a fiduciary nature in the relation between
the parties.  The obligation of the bank iz to pay a like
amount to the enstomer’s use on an order from him by a
cheque or otherwise as may have been arranged between the
parties

Canadian banks arve Banks of lssue. of Discount and of
The sections relating to them as Banks of Issue

l’u}unn.
T5 inclusive. The following sections

are those from 61 to
from 76 to 94, inclusive, regulate
tions as Banks of Discount, while section 95 relates to them
as Banks of Deposit.

Apart from issuing notes i{or circulation, as money, and

and govern their opera-

recetving deposits, it may he said in a general way that hank
are only authorized to deal in money and documents for the
payment of money These latter they may buy, sell. dis
count, lend money upon, or take as collateral security for
loans.  Except as authorized by the Act they are prohibited
from dealing in goods or lands, or lending money directly
ivs down these powers in

upon their security. Section T¢

a general way; 77 gives banks a lien upon the stock and divi-
Jeal ¥

aen \}

dends of itz debtors: T8 preseribes how thev may

collateral securities; 80 with mortgages taken as additional
security; 79, 81, 82 and 82 with lands: 84 with standing




1
ber and on vessels
and » N o Y ceipt |
ladine and m ¢
76. Business and powers generally. 'l k 1
Ml n [ “t
(6) engay 1 8 1 n
( d silver
) n. discount and len ol nd \ ad-
vances upon the se t f t 18 collateral
securit for a 1 M { { -
changr romi o " ther negotia
securities [ 1) lebentur and
bligations of wnicipal and other corporation
vhether s i mort or otherwis "
Dominion, | al. B foreien and other
public securitie
} . yonerall
( onera
o the busine hankin

Except as authorized \ ot he bank shall

ot. either directly ndirect]

(@) deal in the hm 0 elling r bartering of
goods, war rehandise woengage or
engaged in any trade « si whatsoe

b) purchase, or dea " onev, or make
advances upon the securify o of anv share
of ite own capital stock, or of the capita Lo of
any bank: or,

(¢) lend money or make advances upon the security,
mortgage or hvpothecation of anv lands, tene-
ments or immovable property or of anv ships o
other vessels, or upon the security of any goods
wares and merchandige. 53 V., ¢. 31, 8. 64

Branches.—The svstem of Branch adopted in

(‘anada was horrowed from Secotland It has been greath

divi- extended of recent vears, o that the hanks now have ahout
.‘\ “ 1,880 branches Most of the larger banks have branches
jonal throughont the Dominion. and even the smaller ones have

ding
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For sonu purposes a branch
imstitution, but for most purposes

part of the mam body

adopted the same policy
treated as an independoent
it 18 considered as an integra

For the pavment of cheques it s considered as distin

\ customer at on

from the head office or other Lhranches
branch is not entitled present a cheque except at th
branch where his account is kept. If it ig cashed at anotl
branch for a holder, all parties are i the same position a
though it was on another bank: Woodland v. Fear, T E. & B
219 (185H7)

The same principle applies as to notice of dighonon
Each branch indorsing has a day

Clode v. Bayley, 12 M. & W

protest, to send notic
the next preceding indorser ;
Oviental Bank, 1. B3 X Coaep

C.Q B 25

(I8 4153) 2 Prinee
Nteindoff v. Merchants' Bank, 46 1

(1878):
Montreal, 1 Exeh, Can. 154

(1881) : The Queen v. Bank of
(1886G) ; Fielding v. Corry, |1898] 1 . B. 268.

A branch cannot keep open after receiving notice that
the head office has suspended payment; but until such notice

1s received its authority o do business 1s not revoked

But for most purposes a bank and its branches ure in

law held to be one. Where notice affects the liability of a

bank, it is not necessary that it should
It is sufficient to give notice at

he given tc all

the head office,

and this will be good against all the branches after a suffi

cient time has elapsed to allow of its heing sent from

head office to the branches: Willis v. Bank of England, 4 A
& E. 21 (1835).

Inasmuch as all the branches of a bank form part of one
corporation a draft by one branch upon another is not a hill
of exchange or cheque within the meaning of the Bills of
Exchange Act, which requires an instrument to be drawn
upon one person by another In the foregoing case the

drawer and drawee would in law be the same person

Another result of treating a head office and a hranch as
transmitted are

\ note

one, is, that entries of sums transferred or

on the same footing as entries in the same office.
was paid in at the head office and transmitted to a branch
there cancelled

where it was payable, and the signatur
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The head office was notified and the amount credited ; but

efore the customer was advised it was discovered that the
note should not have been marked paid Tt was marked
cancclled inoerror ™ and the entries reversed Held that
he bank had a right to do so: Prince v. Orient Bank, |
R. 3 A, C. 325 (1878). See also Nimson v. Ingham, 2 B. &
(', 65 (1823) 2 Irwin v, Ban Wonlre FU.C. Q- B
5 (1876) : Bain v. Torran 1 Man. R. 32 (1884)
Another result of this principle is that 1 customer has
counts at two or more bhranches ¢ b w eonsolidate

them, and a cheque may be refused when there appears to

money to his credit, if upon the whole there are not sufhi
ient funds: Garnett v, McKewan, 1.. R, 8 Ex, 10 (1872):
Prince v. Oriental Bank, 3 A, C. at p. 393 (I878); Teale v
Brown, 11 I, L. R. 56 (1894),

\ bank is bound to know the amounts of its own drafts,
aind if one branch pays a draft drawn by another branch,
the amount of which had been fraudulently raised, the bank
annot recover the money from the holder who has acted in

goodd faith: Union  Bank v. Ontarioc Bank, 9 R. 1. 631

Where a bank has its head office in another province, bu
has a branch in Ontario, it is deemed to be resident within
Ontario, and moneys li~‘|bH,~Hl'll at a branch in that provinee

av be attached as debts due to the depositors Wentwort

Smith, 15 Ont. P'r. R. 372 (1893)

The bank as a dealer.—In the Bank Act. R 8. C.(1888)
hap. 120, it was provided by section 15, that a bank should
not engage *“in any trade whatsoever except as a dealer in
Id and silver bullion, bills of exchange, discounting of
nissory notes and negotiable secur Les, and such trad
generally as appertains to the buginess of banking.” Tt will
he seen that the terms of the present et are more specitic
and that in addition to its rights to discount, lend money,
make advances, and take certain collateral securities, which

vill be considered further on, a bank is given express power
deal “in gold and silver coin and bullion, bhills of ex-

ar

promissory notes  and other negotiable securities

ir the stock, honds, debentures and obligations of munici-




sther corporations I 1
or otherwise, or Dominion. Provincial, British, foreign. and
ther public securities,”

*“ Dealing ™ in these instruments and securities, as contra

nguishe | ounting or lending mon
g advances on them would ordinarily mean buyving
selling them outright without an indorsement of t
the customer, or with an indorgems thout re
when they are madi I to hig order I'his is t
way in which these instrument nd securities, except
f exchange and promissory notes, are d wed of
event the simply warrants that the re genu

at he ght to transfer them, and that

ware ot the time that the are valueless: practieally
ame warranties as if he was selling coin or bullion B
f Exchange Act, sec, 138: Lewis Jeffrey, M. L. R
(. B 11 1875) Jor Ruyd 5 Tannt, ISR (1811
(fompertz v. Bartlett, 2 E. & B. 489(1853) : Gurney L
ersley, 4 E. & B. 179 (1854 ) ; Nichols Fea B

(1. 8.) 103 (1833)

The Bank Act of 1871 contained a provision simila
that quoted above from R. 8. C. (1886) chap. 120, |
lutter, it also authorized a bank to acquire and hold «
tion bonds and debentures as collateral security and to re

pon them. Tt was held that this authorized a han
only to lend money on these securities. but also to purel
them absolutely Jones v. Imperial Bank, 23 Gy
(1876)

“Other securities ™ in this section means secu
the same kind as those mentioned, namely, similar
It would proba

of exchange and promissory notes !
held to include cheques, bonds payable to bearer or a

named, negotiable deposit receipts and the like

Discounts.—By this section a hank is authorized t

count “bills of exchange, promissory notes and other
or the stock, bonds, debenture

gotiable securities, t
or Dominior

obligations of municipal corporations,
vineial, British, foreign, and other public securities.’
it really

mmstrument

negotiable

1 bank discounts
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the purchaser, and the instrument becomes a part of its

assels The expression * discounting ”

s not, however,
usually applied to the acquisition of such bonds, debentures

and public securities As a rule they ar

without the seller’s indorsement or they are
bank as collateral security.
plied to bills of ex

and which the bank acquires

either bought
received by the
“ Discounting ™ 15 usually ap-
nge and promissol

Hnot ol die
from the drawer or indorse

crediting him with the the dis-

face of the

count for the time it has to

run.

not
indorse it, it is simple sale, and | ts
its genuineness, and is t responsihle if the maker or ac-
epto s not meet 1t or subsequent hie T nso

Gurney v. Womersley, 4 E. & B. 133 (1854)
Usually, however, the eustomer indorses the
liscounted by a bank

I'hig transaction sometimes ken

f as the bank lending him money on the security the
instrument ; hut such is not its real nature. It is in effect
sale with warranty The bill or note becomes the pre

perty of the bank,

absolutely, and it

werees to look in the
first instance to the

acceptor or maker for payment, and

r ip case of their defanlt of pa

| \
naturity and notice

vment

fanlt: Carstoves

Bates, 3 Camp, 301(1812): M
174 (1840) ; Roquette v.

]

orley v. Culverwell, ¥ M, & W
Overmann, 1. R. 10 Q. B. 525
(1875) : Re Gomersall, 1 Ch, D. 142 (1875); Re Hallett &
Co, [1894] 2 Q. B. 256.

A bank may digcount a

chiegug » wi
If this is done without getting the cu
he cannot be sued upon it
vanced him. When a cheque drawn upon one branch of a
ank was presented for

as a hill or note
stomer’s ndorsement
or directly for the money ad-
pavment at another hranch wher
the holder was known to the officers and they cashed it for
him, it was held that the cheque was cashed on the credit
of the holder, and that the bank was. on its dishonor, en-
titled to charge him with the money he received : Woodland
v. Fear, ¥ B. & B. 519 (1851).
While discounted bills are current the bank has no lien
on the customer’s cash balance, and ought not to d

ML A

shonor

N
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his cheques during that time, if the account is in funds

Bower v. Foreign Gas Co., 22 W. R. 740 (1874).
As a discounted bill iz the property of the bank, it fol
lows that if it is accidentally destroyed or lost, the loss fal
on the bank: Carslairs v. Bafes, 3 Camp. 301 (1812)
Where the bank agreed with an indorser, who was
surety for contractors, that all moneys earned should appl
on the discounted paper, and the bank without his conser
applied some of the moneys otherwise, the surety was held
to be discharged: O'Gara v. Unton Bank, 22 8. (. Can.

(1893)
Where a customer gave a bank a bill of exchange to d
count, it had no right to keep the hill and apply the pr

ceeds on his former indebtedness without his consent

l‘:u:../r_l/ v. Bank of Nova Scotia, 29 N. B, 564 (188()
ner v. Bank of U. S., 8 Wheaton 338 (1823)

4

may not only digsconnt th

Collateral security.—A bank
negotiable instruments named in this section, but may als
make advances upon them, and take them as collateral or

further security for loans made by it. There is this differenc
collateral

to be noted hetween discounting and taking as
curity. The former, as already stated, is a selling, and the
instrument discounted property of the banl
The latter is rather a pledging or hypothecating of t
strument, which remains the property of the custome
is subject to the lien of the bank for the amount of
other ace

hecomes the

advances or loan, with interest and any

charges. If such an instrument ghould be lost or destr
without negligence, the losg, of any, would fall on the cu
tomer and not on the bank

When a bank receives as collateral gecurity
instrument which is payable to bearer, or is indorsed in blank

or indorsed in its favor, it becomes the holder of the pap
and can

a negotiable

within the meaning of the Bills of Exchange Act
exercise all the rights of a holder, one of which 12 tha

y itg own name.  Such a pled

may sue upon 1t 1
negotiation of the instrument: Bills of Exchange A

When the bank so acquires it before maturity, in goo

60,
defect in the title of the

faith, without notice of any
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tomer, it holds it free from any defect of title of prior
parties: Ibd, sec. 56.

The bank can sue upon such paper when it becomes due,
and before the maturity of

the debt
which it was

given as collateral
. Q. B. 101 (18567); Ross
(1869) :

for the security of
Shaw v. Crawford, 16 U
v. Tyson, 19 U, C. C. P, 204
Ward v, Quebee Bank, Q. R. 3 Q. B. 122 (1894)

If it realize more than its

debt from
therwise,

ts collaterals or
it holds the s\ll']v‘lh as a trustee for the customer,
who is entitled to it, and also to the surrender of any col-
laterals on hand after payment of the debt. The bank is
liable if it does not exercise due diligence in presenting such
ollateral paper for payment and giving notice to indorsers
n case of non-payment: Peacock §

728 (1863) ; Browne v. Commercial Bank, 10 U. . Q. B
129 (1852); Ryan v. McConnell, 18
["'nion Bank v, Elliott, 14 Man, R.

v. Purcell, 14 C, B. N. 8

0. R. 109 (1889);

187 (1902)

A power of attorney to sell, dispose of, assign and trans-

r promissory notes does not give the right to lrlmlgu them
gecurity for a loan

S61 (1884)

Jonmenjoy v. Walson

i \H' (las
Where a bank took a note indorsed |

yw a customer as
dlateral security for past advan

es amounting to $10,000,
and after the maturity of this note deposits amounting to

ore than $100,000 were pagsed to his credit in the books
of the bank, it was held that in the absence of any agree-
ment as to the imputation of payments, they would b
plied to the oldest debt, and the collate
the bank having no claim

" ;l'l
was discharged,
on the maker or

who indarsed it: Erchange Bank v. Nowell, M
120 (1887).

the customer

L.R. 38 C.

A\ letter of guarantee was given to secure advances on
rtain accepted drafts discounted by a bank. Tt

clared to be a continuing guarantee,
newed

was de-
The drafts were re-
It was held that the guarantee covered the re-
newals, although renewals were not expressly mentioned:
Brush v. Molsons Bani:, Q. R. 3 Q. B. 12 (1893)

'l.'ll’ cN\
pression “ collateral security ™

is sometimes used in the
sense of a secondary, at other times in the sense of a prim-
ary security: Athill v. Athill, 16 Ch. D. 211 (1880).
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Where a bank has received as collateral security hills or
notes or HIIII'I' seenrities, .|Hl| zl!ml IWIIL !;||»|1- SOMe erso
who may oceupy the position of a surety, care should be ex-
ercised in dealing with such sccurities if the surety is to he
held responsible. The law of Quebec on the subject is ex-
pressed in Article 1959 of the Civil Code: “The suretyship
is at an end when by the act of the ereditor the gurety can ne
longer be subrogated in the rights, hypothees and privileges
of such creditor,”  This also expresses the law in the othes
provinces where the English law prevails.

In the case of the Central Bank v. Garland, 20 O. R
142 (1890) goods were sold for which the purchasers gav
their notes and also hire receipts, by which the property
remained in the vendor until the goods were paid for
These notes were discounted through a third party, and the
bank was aware of the hire receipts being taken, but there
was no express coniract in regard to them It was hel

that the hire receipts were accessory to the debt, and that
'

the bank was entitled to recover them from the assignee
the vendor. This case was affirmed on appeal: 18 Ont, A
R, 438 (1891)

A promissory note was given in payment of the pric
gome real estate and was secured by mortgage on the pr
perty.  The note was indorsed to the Quebec Bank. 1t wa
held that under Articles 1573 and 1574 of the Civil Co
the bank became entitled to the mortgage without significa
tion of the transfer and could even bring an hypothecar
action against the holder of the mortgaged property: (Ju
Bank v. Bergeron, 11 Q. L. R, 368 (1885).

The law in Ontario ag to the right of the surety wl

pays to get an assignment of the securities held by the ban

i« contained in section 2 of the Mereantile Amendment Act,
R. 8. 0. chap. 115, which reads as follows: “ Every person
who being surety for the debt or duty of another, or ben
liable with another for any debt or duty, pays the debt or
performs the duty, shall be entitled to have assigned to |

or a trustee for him, every judgment, specialty, or other
security which is held by the creditor in respect of such debt
or duty, whether such judgment, specialty or other security
be or be not deemed at law to have been satisfied by the pa)
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ment of the debt or the performance of the duty.” The
Civi! Code of Quebee is to the <ame effect: * Art. 1950
The surety who has paid the debt & subrogated in all the
rights which the creditor had againgt the debtor.”

A bank received the note of a third party as collateral
security for a %200 note which it discounted. On maturity
of this latter note the maker paid %25 and gave his note for
$175. This did not relieve the maker of the note given as
collateral:  Canadian Bank of Commerce v. Woodward, 8
Ont, A, R, 347 (1883).

When timber limits given to a bank as ccllateral security
were offered at auction and withdrawn, and subsequently
sold at private sale for what was held to be a grossly inade-
juate phf-t-_ the bank was held liable for the difference be
tween the sum obtained and the real value of the limits
Prentice v. Consolidated Bank 13 Ont. A, R. 69 (1886)

If a bank agrees to give a customer a line of eredit, ac
cepting negotiable paper as collateral, it i< not obliged, so
ong as the paper remains uncollected, to give any credit n
respect of it; but when any portion of the collaterals is paid,
t operates at once as payment oi 2o much ol the customer’s
lebt, and must be credited to him: Cooper v, Molsons Bank,
26 8. C. Can. G110 (1896),  Aflirmed in Privy Council, 26
AL RO5T1 (1898) ; 14 T, L. R. 276 \ bank on discounting
a note received collateral security from a third party, on
condition that it would use dil
It renewed the note and released one of the indorsers for a
congideration. The depositor of the collateral sned for and
recovered it: Banque du P uple v Pacaud, Q. R. 2 Q. B.
124 (1893).

cence in collectine the note

NEGOTIABLE INSTRUMENTS

This section authorizes banks to deal in bills of exchange,
promissory notes and other “ negotiable securities.”  The
expression “ negotiable securities ', or * negotiable instru-
mente ” is used in two senses. It is frequently used to de-
scribe any written security  which may be transferred by
ndorsement and delivery, or by delivery alone, so as to vest
1 the holder the legal title, and thus enable him to sue upon
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it in his own name. In a narrower and more technical
sense it applies only to those instruments which, like bills
of exchange, by indorsement or delivery hefore maturity
vest in the bona fide holder for value not only the rights of
the transferrer, but the right to claim the full amount for
which the instrument is drawn: Goodwin v. Robarts, 1.. R
10 Ex. 337 (1875) ;: Crouch v. Credit Foncier, 1.. R, 8 (). B
at p. 381 (1873); Simmons v. London Joint Stock DBani
[1891] 1 Ch. at p. 294.

The expression would seem to bave been used in this
section in the latter sense as there is added “ or the stock
bonds, debentures, and obligations of municipal and other
corporations, or Dominion, Provincial, British, foreign and
other public securities,” some of which would come within
the former meaning. All of these when in their usual form
except “stock” when used to designate capital or shares,
would be negotiable ingtruments in the wider sense; while
some of them may come within that designation in the na
rower or more technical sense. In the hroader meaning
would include warchouse receipts and bills of lading, whicl
it is evident from subsequent sections were not intended 1
be included. The powers conferred by the present scetion
were evidently intended to be confined to money and secur
ties for monev.

Bills and notes.—Bills of exchange and promissory notes
both had a negotiable quality by the law merchant, and they
have always been recognized as such in Canada, as well
the Provinee of Quebec through the French law, as in thos
provinces which derived their laws from England. By far
the largest part of the business of our Canadian banks is 11
the discounting of bills and notes.

For questions which may arise in connection with thes
the reader is referred to the "ills of Exchange Act, and
works on that subject.

]

Cheques.—A cheque is defined by seetion 165 of the Bills
of Exchange Act as a bill of exchunge drawn on a bank
payable on demand. Cheques are negotiable in the sam
sense and to the same extent as hills or notes. Being i
tended for immediate payment, and not bearing intercst
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they are seldom dealt in as negotiable securities. As a rule,
bank receive cheques on other  banks or on their own
hranches only for collection

For the law on the subject of ~heques, the reader is re-
ferred fo that portion of the Bills of Exchange Act and the
notes thereon, which is found in the present work following
the schedules to this Act

% |

Bank deposit receipts —The instruments of this class
which were considered in the earlier Canadian eases were
not made payable to order or hearer, and so were held not to
be negotiable instruments under the law relating te promis-
sory notes as it then stoad, so as to enable the holder by in-

dorsement or delivery to recover in his own nan See
Wander Royal Canadian Bank, 20 U, CoC0 P, 125 (1864)
Bank of Montreal v. Little, 17 Grant 313 (1870); Lee v
Bank B. N. A., 30 U, ¢, (0, P. 255 (1879) : followed in Ar-
mour v. Imperial Bank. 15 C'. L. J. 391 (1895). In Voyer
v. Richer, 13 1. C. J. 213 (1869), the Quebee Courts held
that even when the receipt was payable to order it was not
negotiable. 1In the Privy Council, I, R. 5 . P. 461 (1874)
it was said that there was “ high authority in favor of con-

sidering it to be negotiable,” but the case was decided on
another ground In Re Central Bank, 17 0. R. 5%4 (1889),
t was held that the bank which had issued such a receipt
pavable to order, wag estopped from denying its negotiable
character.  Under section 21 of the Bills of Exchange Act,
f such a receipt contains words prohibiting transfer or in
licating an intention that it should be transferable, it
would not be a negotiable instrument, but would be a chose
noaction and require to be assigned in writing, in uccord-
ance with the provineial law: In re Commercal Bank of
Manitoba, Barkwell's Claim, 11 Man. R, 494 (1897)

Such words would not prevent the depositor from thus
trangferring the receipt and enabling the transferee to draw
the money. 1t would prevent its being transferred by in-
dorsement or delivery under the law merchant or the Bills of
Exchange Act, and would prevent the transferee from ac-
quiring any greater rights than the transferrer had It
wonld enable the bank to sct up against the holder any
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equities 1t might have 'x;j;nn-l the 1!|'I|n~]ll)|' prior to the

transfer

Such receipts have been held in the United States to b
negotiable instruments: Miller v, Austin, 13 Howard, U. S
218 (1851)

They may also be the subject matter of a good donatio
mortis causa: Hewitl v. Kaye, L. R, 6 Eq. 198 (1868) ; In r
Mead, 15 Ch. 1. 651 (1880): In re Dillon, 44 Ch. D. 7¢

(18%0)

Municinal debentures.—Banks are also authorized to deal
in the stock, bonds, debentures, and obligations of municipal
corporations, to discount them, to lend money and make ad
vances upon their security, and to take them as collateral
security for loans Nor are they restricted to those 1ssued
..
taken to see that they are anthorized by statute, and that the
{

y municipal bodies in Canada.  Care, however, should be

requirenients of the statutes under which they purport
have been assued have been complied with,

Where the power to issue debentures for a given purpos
exists, but there has been some un-;:.\i;lrll'\ i connecbio
with the passing of the by-law or non-compliance with cer
tain directions, the corporation is estopped from denying
the validity of the debentures in the hands of a bona fid
holder: Webb v. Commissioners of Herne Bay, 1.. R. 5 Q. B
642 (1870) ; Confederation Life v. Howard, 25 0. R, 1N
(1894) : Board of Knox Co. v, Aspinwall, 21 Howard (U. 8.)

A9 (IRAR) © Nupervisors v. Schenk, 5 Wallace (U, S.) 772
(1865) . P'endleton County v, Amy, 13 Wallace (U. S.) 20
(1871)

Where, however, the debenture refers to a hy-law an

the by-law on its face shows that it is for a purpose not
authorized by law, the debenture is invalid: Confederation
Life v. Howard, 25 O. R. 197 (1894) ; Willshire v. Surrey
2B CO R (1891) ; Marsh v. Fulllon County, 10 Walla
(U. 8.) 676 (1870).

Money paid for worthless debentures can be recovered
back, as money paid without consideration, or for a con
that has failed: Straton v, Rastall, 2 T, R. 3

sideration
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(1788): Young v, (

P Bing. N, C, 24 (1837); ("¢
federation Life v. Howard, 25 O, R, 197 (1894).
In 1855 by the Act of the old P'ro

mee of Canada, 18
Viet, chap. 8o,

muni

I debentares

ssned in Upper or
Lower Canada, payable to hearer were declared to he trans-
ferable by delivery, and those

vable to any person o

holaer for the time

wder, by indorsement; the being hav-
ng the rht to sue in hig own name, and |
» be impeached if he was a bona fid

without notiee

1&g Litle not being
hable 1

holder for value

Rimilar provisions are found

in the nmm‘:];»! Acts now
in force in most of the

provinees of the Dominion See
the Ontario Municipal Act, R, S, O, chap, 228, sees. 129 to
136 ; Municipal Code, Quebec, Arts, 951 to 987: R 8. Q
Arts. 4629, 1630: also the special Aets

mcorporation of

the respective eities in the Provinee of Quebec;

N. B. 1903, chap, 169,
secs, 100 to 109
The

estrained by a provigion for

Con. Stat
ec. 1; Rev. Stat, B. C. chap, 144,

negobiability of municipal debentures is sometimes
eistravion ia the hoo
orporation

They are usnally issued for a term of years under the
corporate geal, with interest conpons payable annually or
emi-annually attached. It has lLeen thou that then
eing under seal would prevent their being considered as
iegotiable mstruments: hat section 90 of the Bills of

hange Aet shows that this is not

DIN
an objection in Canada
I'he coupons are generally in the form of ordinary promis-
ory notes signed by one or more
the debentures

of the officers who execute

In Ontario such debentures have long been held to be

negotiable, and bona fide holders for value have been pro
cted: Anglin v. Kingston, 16 U, . Q. B, 121 (I857)
I'rust & lLoan Co, v. Hamilton, ¥ U, P, C. P. 98 (1857);
Crawford v. Cobourg, 21 U, C. Q. B. 113 (1861) ; Seeally v
VeCallum, 9 Grant 434 (1862).
In Quebee they have been held to he negotiable like pro-
missory notes, and in suing might be declared upon as such

Fastern Touwnships Bank v. Compton, ¥ R, L. 446 (1871);




Ramsav. A. (. 240 (1882); Ma«
M. L. .2 Q. B, 160 (1886): S
14 8, ) Can. 738 (1887) : Ollowa v

Rerton v. E. T. Bank

farlane v. SY. (Tesaire

("esaire v. Macfarlane
M. O, & W. Ry. Co.. 14 S, (. Can. 193 (1886) : Ponliac v

Ross. 17 S, C. Can. 106 (1890)

In the United States. such municipal bonds, negotiab

n form, notwithstanding they are under seal, are clothed
with all the attributes of commer paper, pass hy doliver
or indorsement, and are not subject to equities (when th
power to issue them exists), in the hands of holders fo
value before maturity without notice: 1 Dillon, Municipa
1th oes, IR 14 NSee Cromwel Ny

Clorporation
1

Co., 96 U. S, 51 (1877)

Decisions conflict as to whether coupons are entitled t
grace The weight of ithority is in favor of their being
pavable on the very d maturit nit " } Dani
sees, 1190 1505

Coupons dighonored i nterest {ro n i1
R. 8. 0. chap. 51, sec. 114 (2) 3 C. (. 1069, 1077

Company stock or shares.—DBanks are also authoriz
“deal in, discount, and lend money and make advances upon
the secunty of, and take a uanle s iy for any io
made by it, the stog bonds, debentures, and obligat
of corporations, whether secured by mortgage or otherwis

the 1"

i in these securitios wing

their powers ;

of exchange and promissory notes

as with regard to bills

I'he word ** stocl in this section would inelude not on
suel orporation honds and debentures as are sometime
called stock, and debentire stock wh withorized hy stata

but also the shares or capital stock of joint stock and othe
s¢ latter are not negotiable in the ordinar
1 or transferred in the hoo

f 41

compantes

sense, but ar isually assig
of the company in accordance w the provisions

governing statute or by-laws

The ,power of a bank to *“ deal in ™ the stock of such cor

porations would prohably not be held to justify their dealn

in them as brokers, investors or ,.'.-“T-H e By acowirit

a controlling interest, for example, in trading or Joar

con
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panies they might come within the spirit of the prohibition
as to engaging in trade, or lending upon  mortgage
dealing in them should be in the way of a banking business
In Re Barned’s Banking Company, 1. R. 3 C

. 3

Their

h. 105 (1867),
similar words were, however, held to authorize a company
compan In the Royal Bank of
India’s Case, 1.. R. 4 ('h. 252

to take shares i another

(1869), Selwyn, L.J., said

‘1 entirely agree with the judgment of Lord Cairns in the
case of Barned’s Banking Company, that ther not, either
by the common or statute law, anything to prevent one trad-
ing corporation from taking or accepting

s i anoth
trading corporation. . . I apprehend that making ad
vances upon shares in public companics i< within the ord
nary course of the dealing of bankers, Then it 1s
said that the consequence is one of very great havdship, as

involving the sharcholders in the Roval Bank of India in a
great number of liabilities in respect of other ecompanies
with which they had nothing to do, and many ecases have
been suggested in argument, such as that of bankers becom-
ing partners in a brewing company, o 8

pany, or many other things with which, in their

Nipping con
own articles

conneetion whatever Jut |

of association, thev had no
think the answer to that i=, that such dang

I's are necessarily
mvolved in lending money upon securities of this kind.”
The only prohibition is ag {0 its own slock or the st
of another bank,
Even where certificates ave issned to  represent such

hares or stock they are not recornized in FEngland as heing

negotiable,  See Su

an v. N. I, Australasian ( 2H.&C
175 (1863): Franee v. Clark, 26 (

. 257 (IS8 London
& County Bank v. River Plate Bank, 20 Q. B. D. 2
(1887) ; Sheffield v. London Jont Stock

133 (1888): Coloninl Bank

Bank, 13 A. C
v. Cady, 15 A, C, 267 (1890)

In the United States they are not considered to be

negotiable; but are said to be quasi-negotiable or as

ienahl

being generally subject to certain restrictions

in the charter
or by-laws of the company.

See 2 Daniel, secs. 1708, 1709

Where a bank held shares of a joint stock company as
collateral sceurity, it was held not to be liable for calls on
guch sharves: Railway N Tvertising ('

. V. Molsons Bank, 2 1.
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N. 207 (1819): Eechange Bank v, C'. & 1. Savings Bank
M. L. R 6 Q. B. 196 (1887). But in Ke Central Bank
Home Savings & Loan Co’s Case, 18 Ont, A, 1. 489 (1891

where the loan company was authorized to lend money or
bank sharcg. and accepted transfers, absolute in form, it was
held liable for ealls

Under the Aet of 1871, as amended in 1870, a bank
couald not make loans on the stock of a joint stock compan
and no action would lie on hehalf of a bank claiming to have
made a loss on such a loan induced by false reports of dire
of Mantrea (feddide . |

tors of the company Panl

N. 146 (1850)

When a bank has advanced money on the stock of a com
pany it is not obliged to sell the stock before bringing an

action against the directors of the company for having a
false reports and for paying dividends not justified by the
profits, and therehy unduly intlating the price of the

and indacing the bank to lend upon it: Monts

Navings Bank v, Geddes, 19 R. 1. 684 (1890)

Bonds or debentures of other corporations.—Banks 1y

also deal in these securities in the same n 10
1

bills a notes Railway and other commerecia

orpora

tions incorporated by special Dominion or Provineial Act
T n~'|1||'\ authorized to issne honds or debentures up to a
ertain limit, which are secured a lien or mortgage o
the undertaking made in favor of trustees for the holder
of the bonds. Companies incorporated by Dominion letter
patent may also issue bonds or debentures for borrowes
money: R. 8. C. chap, 79, sec. 69. In Ontario, by R. 8. 0
chap. 119, sec. 38, bonds and debentures of corporations, if
’v

)

order, by indorsement and delivery, and tl

yable to bearer, are transferable by delivery, and if t
e holder may sue
in his own name.  Other provinces have similar provision

See Bank of Toronto v, Cobourg . & M. Ry. Co., ¥ O
R. 1 (1884), where bonds ave compared to promissory notes
and Desrosiers v. Montreal I'. & RB. Ry. Co., 6 T.. N. 388
(1883), as to coupons

In England such bonds and debentures of hoth home and

foreign companies have frequently come before the Courts
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Even when they were made payable to order or bearer, the
1k transferee has sometimes been denied the right to sne in his
ik own name, although as a general rule the company which
1 has issued such securities has been held to be estopped from
on denying their negotiability. The course of the jurispro-
s dence has heen towards placing such instruments more

nearly on the same footing as bills and notes. The case of
nk Shefield v. London Joint Stock Bank, 13 \. ( 133 (188R)
n in the House of Lords, was understood to have somewhat

yestricted their negotiability. Thiz interpretation was put

o upon it in Simmons v. London Joint Stock Bank, [1891] 1
| Ch. 270; but the Houge of Lords, in reversing this latter
cision, explained that the Sheflield judgment wes based upon
the particular facts of that case, IFor a full discassion of the
s law as to such bonds or debentures in England: see Re
e Blakely Ordinance Co., L. R. 3 Ch, 154 (186%); Re Natal
w‘v. Investment ('o., ihid, 355 (1868); e (eneral Estates Co,,
‘ ibid, Y58 (1868); Re Imperial Land ('o., 1. R. 11 Eq. 178
¥ (1871) ; Webh v. Commissioners of Herne Bay, L. R. 5
Q. B. 642 (1870); Crouch v. Credit Foncier, 1.. R. 8 Q. B
374 (18Y3); Goodwin v. Robarts, 1 A, C. 476 (1876); Re
nav Romford Canal Co., 24 Ch, D. 85 (1883); London Joint
{ Stock Bank v. Simmons, [1892] A, (. 201
ora Certain debentures issued by an English company and
Acts payable to bearer had conditions indorsed on them which
lo a prevented their being promissory notes. Plaintiffs  wi
owned them kept them in a safe, the key of which was
ders entrusted  to  their secretary. The latter  frandulent]
tere pledged them to defendants, who made the advances in goad
pwed faith., Tt was proved that commercial usage had for many
0 vears treated such debentures as negotiable instruments
8, if transferable hy delivery. It was held that although plain-
1 tiffs were not estopped by their conduet from denving de
S fendants’ title, yet the latter were entitled to hold them as
R transferalile |ry mere 1||'ll\|'l‘:., and that Crouch v. Credil
"0 Foncier had been in effect overruled by Goodwin v, Robarts
es Bechuanaland Exploration Co. v London Trading Bank
388 [1898] 2 Q. B. 658.
Where an agent in possession of debentures of a cor-
and

poration, payable to bearer, which are past due, but on
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which interest is being paid, pledges them for an advance
for himself, the fact that they are past due does not destroy
their negotiable character, and is not alone sufficient to put
the person advancing the money on his guard. Nothing
short of bad faith will affect his title. The fact that they
are past due does not affect persons claiming ownership, who
are not lable as makers or indorsers \ negotiation

1488, 148

such debentures is not subject to Articles 14
and 1490 of the Civil Code as to sales by persons who are
not the owners of the things sold: Macnider v, Young, Q. R

Q. B. 539 (1894) This ju
Supreme Court where it was also held (following In re

oment was aflirmed in the

Furopean Bank, Li. R. 5 Ch, 338), that a person taking such

mstruments after maturity, took them subject not only t

the equities of prior parties to them, but
f third parties: Young v. Macnider

(1895).

1so to the equitie

S. C, Can, 2%

In the United States such bonds, as well as those issued
by the Federal and State Governments, and by 'HHHIH[‘.!"‘

ties, if made payable to order or bearer, are generally cor

sidered to be negotiable in the highest sense of that ter
as are also the interesi coupons: 2 Daniel, secs, 1486 to
151%a

On account of having the latter attached they are fre
quently called * Coupon Bonds.” If the bond eenr
a morigage, this covers the coupon and interest on it if no

paid on presentation at maturity Neither the m

cenrity nor the informal nazture of the coupons pr

their being negotiable instruments > Daniel,

7, Venables v. Baring, 11892] 3 Ch. 5237

Government securities.—Banks are also authorized
val in * Dominion, Provincial, British, foreign and ofl
public sccurities,”” These bonds or debentures are usually
in the form of negotiable instruments, payable to order
bearer. In the English Courts the question of the nego-
tiability of foreign Government bonds has often come uj
The question to be decided has been held to be, whether they
y

were treated as negotiable in the English money market
consistent with what appeared on their face, and not simply

vihether they were made payable to order or bearer, or whether
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they were considered to be negotiable in foreign countries
See Glyn v. Baker, 13 East 509 (1811) st India
onds: Goergier v, Mieville B. & ( 15 (1824), as to
Prussian Government bonds: L r mn
284 (1831), as to Neapolitan bonds; Atty.-Gen. v. Bouwens

+ M. & W.at p. 190 (1838), as

as to |

ng v. Smyth, 7 Bing

to Russian and Danish

bonds: Heselline v. Sigger 1 Each, 856 (1848), as to

panish stock ; Ptcker v, London & ( ly Bank, 18 Q. B
D.at p. 518 (1887), as to Prussian Government bonds
I'he course of the jurisprudence is in the dircetion of favor-
ng the negotiability of trumen

Letters of credit.—\ letter of «

redit 15 not a negotiable
pstrument: Orr v, Union Bank, 1 Macq. H. L. at p. 523
(1854) ;: Britvsh Linen Co, v. ( lomian Ins. ( t Macq
107 (1861) \ circular note is a letter of eredit in which

the person in whose favor it isg gra

carries with him a
etter contaming the signature to he shewn

correspon
ents of the bank to whom the note ma wesented This
called a letter of indication: ( ts Nlone Quarry Co

Parker, 1.. R. 3 C. 1. 1 (1867) \ bhank eannot deal in

ich securities as a " letter of aned by t Pro
vincial Secretary of Quebee without 1 thority of an
e | epender ol ) W tl
gislature, ¢ therefore not a negotiable instrmment within
he Bills of Exchange Act or the Bank Act: Jacques Carti
ik v. The Queen, 25 8, (. Can, 84 (1895)
A bank cannot revoke a letter of eredit at pleasure; but

or notice of revocation has been given to the holder, he

not bound to present it for acceptance in order to recover

wm the bhank: Bank of Toront tnsell. 5 1. N. 408
1873)
Post-office orders \ post-office money order 18 not a

egotiable instrument: Fine Arl Society v. Unton Bank, 17
Q. B, D.oat p, 713 (1886)

A general banking business —|

ildition to the right
ssue notes for circulation and

to receive deposits given
other sections, and in addition to the special powers as a

ink of discount enumerated in the earlior
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Molsong Bank, 23 1. C. J. 5% 878 vhere the bank made
advances after being show elegram fro t} weeptor
vould WhS ( ntitled I'¢

irawer
or the amount
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against the drawer, who refused to accept the new bill, was

maintained:  Bank of Montreal v. Thomas, 16 O R. 503
(1888)

A manufacturer discounted with a bank an unaccepted
draft o customer, and at the same time assigned to the
bank the claim for the price of the goods. The customer

to accept the draft, but remitted the money to t

had become insolvent and it came into the hands
latter claimed that the bank had no

seller who
of his curator The

power to accept such an assignment, It was held that the
rized by the present section and also by

transaction was author
section 74 (now 88) of the Bank Act: Merchanis Bank

Darveau, Q. R. 15 8. C. 325 (1898)

Bankers are subject to the same principles of law as
ordinary agents, and when they receive a bill for collection
cannot bind the principals by setting off the amount of th
bill against a balance due by them to the acceptor, or other

wise than by receiving payment in money mly: Donogh v
Giillespie, 21 Ont. A, R, 292 (1894)

A firm of contractors, in pursuance of an agreement
with an indorser of a note disconnted, assigned to a ban

moneys which would be coming to them on a railway con-
¢ the manager a power of attorney to collect
was held that the bank might under its

tract. and
the money. It
general powers take an assignment of such a chose in action
security : Molsons Bank v. (‘arscaden, 8 Man

as additiona
R. 451 (1892)

An assignment of a debt may be taken by a bank under
its general banking powers: Rennie v, Quebee Bank, 3 0. |
R. 541 (1902) See to same effect Moffatt v. Merchants

Bank, 11 S, €, Can, 46 (1885)

\ ban i= not authorized to enter into a contract
suretyship guaranteeing the payment by a customer of the
hire of a steamship under a charter party, and where the
bank has derived no benefit from such a contract a claim
againgt it under such eircamstances wili be dismissed : Jokan-
v. Chaplin, M. T.. R. 6 Q. B, 111 (1889); Watts v. Wells

M.L.R7QB.? (1890).




A Milwaukee bank sent to a I’

rawn
iy ( vthe whea
It was held that in the absence « nstruction | atter
was Zht vin | I I | )
{ ceept Fovide Sdgce the el N A
Canada was give It was held itter al wa
relevant: Wisconsin Bank v, Bay ] North Ameriea
1 U.C. Q B. 28 1561) l'o ti T lenoug
v. City Bay 10 U CC1 s 3
1 e deposit chequ ] e
{ 18 ( Lhe Ak | £ A
back when it 1 ored, even when did no
{ (u s v. Quebe Ban L | ( Q. B. 382
1870)
Where the direct W a i ‘ wit)
oney, 1o advan ne to take mon [re helr custo
o indorse bills, and to do a gener 88
ive power, wher m ol a i of 1
wortance to the banl he pavment of interes
tl lebenture { the compan In re I England
i Ch. D, 317 (1880)
When a k rece 0 ) ) l in
ructions, a cheg noa bank in t i P should
presen Lt I the e s rotl t ayv,; i
1 1o place should b vithin
t dela /fpll,u/’/ v. Kolfuye | ()
(I18H8) : Uwens Quebe Pank 0O I8 1870) /,“,y‘[
Nasmith, 17 0. R. 10 SER) s B Lol abe, 106
Ont. A, R. 205 (1889): Sawy / I 129
1890) Varler v. Ste [, 2 Stephens, Qu M 111
I8T8) s Heywood v. Pickering, 1.. R. 9 ). B. 428 (1874
I'he same dihgence " M el esenting pa)
mvacle on demand, an ‘ o’ Jor A
ptance a bill entrusted to the bank fe it purpose, If

bill i

¢ not accepted within two davs after it presented
for acceptance, it should he treated a onored ;. Rills of

Exchange Act, sec, 80

\ bank gave an open letter of credit for £15,000, and
ed partieg negotiating bills under

t1

» indorse par-
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1 il A
ticulars on the back of it Bl e dray |
vere indorsed a equeste |
pal to whe QAT
nk apart from these b ik
he nolder ol the 1
) t and the I
letter was givel Lgra & Masterman’s Bank, | irle A
Banking Corporation, 1., R. 2 Ch, 391 (1867)

\ bm 1 \ 1stomer
account and a 1 It 0, thi
transterring the 1
the custoiner’s deb tl
cheque f the custon u \n
sented were dishonored I
course of d ng, the | tl
current a it withou ) e nd
tomer recovers £500 damag ] I
and Midland Bank, 12 'T. 1. R. 3 3]

A rn { stockbrokers had twe account tl
bankers, a current account and a loa ceount I'l
deposited as urit for t 1 | 1 indebtedn I
and shares belonging to \ but  the )
know these were not t I I'he bre
a balance to ( ( n 1 C

|
" Y ¢ b 4 S
that tl 1 lv the halar he cre
{ 1 nt ac nt reduction {l ount
othe and ProK s of tl oM 1
the halance, the rplu helongin to  the ne )
securibies I'vo days before the stoprage of the br
ciient had sen om a cheque to pay for some stog
Wl purchased f Thev paid this in to their
ount, and tl ’ vas not completed. Held
the chient 1 quit ( f the curn
! 8 1inst it yners of 1l ecuriti | ’

Peat, [1900] 2 Ch. 79

Banks as bailees.—Sometimes hanks keep for

hoxes of valuables, such as ;.1,111, iewellery, ete., for




@ ke a charge fi s, they would 1ncur
¢ ponsibility as other depositarie r bailes §
1 e other hand, as 1s usually the tl o it without
u \ thie \ © 0
pt it ! it of wnk ar stol v thy
ghier, the 'rivy Coun held 1 e uld not
FECOVE! I harge wa f ( v thiblin
WeMu L. R 2 P.C, 317 (1868). In the f sucl
eposit he  Statute f Limitation prescription does
begin t m until after lemand has been ma or the
] N { (RN [ Y‘In n ( [ { v
Overell. 189 3 154
Business prohibited to banks. A bLunk Leiny ited for
the purpose of carrying on a bankin 1811 anvthing
itside of that would be bevor it pe I'here are, how
er. certain transactions or line f busin more or less
nected with banking, which it ht | aimed that a
nk had a rght to engage in if not specially prohibited
Subject to the ex eptions named in the Act, these are
ald Jdown in the present section as follows
1. A bank prohibited from dealin i the buying or
selling or bartering of goods, wares and nw andise, or
engaging in any trade or business whatsoever I'he excep-

tions are contained in =ections SO, 81, 85, 86 and 88, which

relate to property

valid chattel mor

| hank ma cquire through a
\\‘(ll‘\\i]~‘ rece

=

g pt. bill of lading or

security Such goods, wares and merchandise mav he dis
wsed as pointed out in gection 89
In Radford v. Merchants’ Bank 3 O, R. 529

(1883), a
hank sold goods which it had acquired by means not recog
nized by the Act, and was sued for breach of warranty. Tt
was held that the action would not lie, as the bank was pro-
hibited from selling goods

In Ayers v. South Australia Banking ( LR 3 PU,
748 (1871), a similar prohibition was considered, and it
was said that it would not prevent the property from pass-
ng or the purchaser from the hank getting a good title

the goods

to
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2. A bank is also prohibited from purchasing, or dealing
in, or lending money, or making advances upon the securi
oany |r|-v!;'u of anv share of its own capital stock, or th
capital stock of any bank. Thig prohibition is absolute. [f
directors should undertake to buy np shares with the bank’s
money in order to keep up the price of the stock or for any
other purpose, they would be personally liable: M. Donald
v Rankin, M. L., R. 7 8. C. 44 (1890),

In the winding up of the Central Bank, a question wa
raised as to shares which the cashier had purchased for tl
bank and which he had subsequently digposed of. It was
held that the purchasers could not set nup this illegality so
as to escape payment of the double liability to the ligui
dators: Nasmith’s (Case, 16 O, R. 293 (1888). See Stone v
Csty and County Bauk. 5 C. P. D. 282 (1817) \ e
to him on behalf of the bank

who had <hares transfer
also responsible for the double liability on the winding uj
Henderson's Case, 17 0. R. 110 (1889)

[t is unnecessary, however, for a bank to take security
upon it< own stock held by a debtor, as section 77 gives it a
privileged lien on such stock and its dividends until the
debt ig paid. Sections 13 and 46 also give it the power to
prevent the transfer of any such stock until all liabilities to
it are cleared off. This applies not only to debts due but
also those to mature, In the case of The Ezchange Bank
v. Fletcher, 19 S. C. Can, 278 (1890), it was assumed tl
under the Aet of 1871 as amended in 1879, a bank had no
authority to lend upon the security of the shares of another
bank. Such shares were transferred to the managing direc-
tor of the Exchange Bank as security for advances made
by the latter. He fraudulently pledged them to another
hank for his private debt and absconded. It was held that
the prohibition to make advances on such security applied
to the bank lending, and not to the borrower, and the loan
having been repaid, the Exchange Bank was condemned to
return the shares or to pay their value

3. A bank iz also prohibited from lending money or
making advances upon the security, mortgage, or hypothe-
cation of any land, tenements or immovable property. It
may, however, take a mortgage on land by way of additional




THIBI

securi tor debls contracte s bhus
NEess . 36 80, Dee the note nder ' 1 }
this provision has been mterprel

Under the Act of 1871, it was
bank who had indorsed note ) yin
might, if in good faith, tak: ) o1
) estate to protect himsclf | h
baudeau Beaudoin l.. N. 306 (188(

L. A bank is also prohibited from lending mo nak
ng advance ipon the security, mortgage or hvpothecation
of any *]”l' or vessel, except that it may tal 1 mortgage on
tnem by way of additional security )
advance money for aiding in the building « h
sel s, RD See the notes to these seetic

5. A bank is also prohibited fro ending \
making advances on the security of anyv goods
merchandise, except as it may lend upon chattel mortg:
by wav of additional security for debt mtracted : <ec. 80

or on a hill of lading or warehanse receipt nnder

or on a security under section 88. Sec thy
sections and to section 90

As to what would be the resunlt of ank’s doing or
attempting to do any of the acts prohibited in thi

it would be difficult to layv down anv gencera

section

I ach
case would be governed largely by its particula reum-
stances In the first p‘;h» the bank won be liable to the
penalty of $500 for each violation ( uld he pavahle
to the Dominion Government. secs, 111 f

In the next place it is to be observed that

in %o far as Ihr_\ do not come within the exceptiong in other
sections, are not only ultra vires in the sense that they are
outside the objects for which banks are incorporated, but
they are also illegal, as being positively prohibited

Act

v the

It has been laid down as the result of the Fnglisl
rities on the subject, that while any <such
merely executory, neither party can have
other any cause of action:

wutho-
transaction 18
as against the

and that even when executed




wholly or in part by one of the parties, 1t 1s not, nor is any
part of it enforceable by an actici directly upon the en
gagement itself ; the most that the party mxnpl:mmy cal
obtain 18 an account. If a loan 1s made and a prohibited

mld have no right to claim o

security is taken, the bank
enforee the security, but the borrower would be liable for
d partly illega

tne loan. Where a security is partly legal an
the right of a bank has been maintained for the portion that

In Bank of Toronto v. Perkins, 8 8. (', Can. at page 611

(1883). Ritchie, ()., <aid: prohibition (as

ing ou mortgage) is a law of public policy in the public

terest, and any transaction oton thereofl s necessar:

null and voud. No Court can be called upon
to any such transaction or to enforce any contract

to give effe

security on which' money is lent or advances as thus pro

hibited are made It would be a curious state of the
if, after the legislature had prohibited a transaction, partic
could enter into it, and, in defianee of the law, compel Courts
to enforce and give effect to their illegal transactions.” In
the same case, at p. 617, Strong, J., said: “ Whenever the
doing of any act is expressly forbidder by statute, wheth
on grounds of public policy or otherwise, the Enghsh Courts
ld the act, il done, to be void, thoughk no express words «
avoidance are contained in the enactment itself.” Followed
n Randolph v. Randolph, People’s Bank Claim. 1 Faster

L. R 24 (1907

In the National Bank of Australasiuy v. Cherry, 1.. R
P, (" 209 (1870), Lord ('airns laid down the rule that the
prohibition to lend on the security »f real estate was a
matter of public policy, and that when such a transaction
was entered into, the contract for the loan of the money
would be perfectly valid, and the only question would be
whether the bank had power to take the security. If this
was wltra vires the bank coald not hold it. It was also
pointed out that the object of the legislation was not so
much to make contracts for advances void, but rather to
make it wltra vires for the bank to take, on the occasion of
contracts for these advances, securities of the kind men-

tioned.,




Mone vas bhorr fron | Nl n tl 1
of letters of credit of the 1 | lebto
wsigned and the \ ¢ 2 (Cor
ain creditors it the 1 a
ton was wulty res an | 1 It | it t g
the lending of " pled ceuriti \

lra rir ) hough 1l m

rards thir parties

= 1t was not
itzel and wpso fact \ 1 1] he ord
f such a character as to disentitle the ban} wm elaiming
ack the money with interest: Rolla i )
te, 24 R, CL Can, 405 (1895)

It is a question whether t ml I
ngaging in prohibited business are tl rring th
penalties laid down in section 146, ane Ia f the
mtract entered mmto and  the ur t 1 1 erta
ases, or whether it also renders itself lal to the f
ure of its charter at the suit of the Crow In 1872 the
Minister of Justice granted a fiat f sire facias to set
aside the charter of La Bangue Nationa m this ground,
but the matter was not followed up.  In 18851 another ap-

cation was made to the then Minist J

istice for a fiat
prosecute the Bank of St. IHya

Court to have its charter

nthe i the |'~ht-‘u-‘r
leclared forfeited
isiness prohibited by the Act. The Min
J,rlll'\illl”ll said that no authority

for the annulling of a charter creat

or engaging in
ister im refusing
wmd been given him

d by Act of Parliament,

ind he was not satisfied that the officers of the bank had
utentionally and materially  violated the terms of their
harter: Sarrazin v. Bank of St. Hyacinthe 28 1, . ). 270
1881

BANKER'S LIEN
By the law merchant which is part of the

A4 consequently to bhe judicially
,‘U-\m]

common law,

noticed without being
bank has a general lien on the securities of its
ustomers in its hands. The rule was stated as follows by
Lord Campbell in Brandao v. Barnett, 12 Cl. & F 8%
(1846) : “ Bankers must undoubtedlv have
m all securities deposited with them

a general lien
1« bankers, by a cus-




tomer, nihle there be an Xxpress contract, or circumstance
at show an implied contract inconsistent with lien.” T}

approved and .I*'u;‘[xﬂ hy the Priv Coune

the case of the London (Chartered Bank v. White, 4 A, (

it p. 422 (1879).

I'hig lien does not apply to ;n‘d(l securities ete., mere
deposited in the bank for safe keeping: Ex parte Eyre, 1
L. J. Ch. 266 (1843); Leese v. Martin, 1.. R. 17 Eq. 2:

In the Province of Quebec, where the civil law and not
the common law prevails, the general rule is found in Artic

of the Civil Code, which says: “ If another debt b

contracted after the pledging of the thing and become du

before that for which the pledge was given, the reditor
not obliged to regtore the thing until both debts are

In the case of hanking this would he subject to Article 1975
which says: *“T'he rules contained in this chapter are subject
i commercial matters to the laws and usages of commeree
There is an absence of judicial authority as to how far th
law merchant would bhe recognized. In the case of 7
Erchange Bank v, The City and District Savings Bank cite
below, Matthieu, .J., held that securities pledged for a specia
debt could not be held for an anterior debt. It does not a)
pear that the general bankers’ lien was claimed in the matter
and his finding as to the contract in question might bring
within the exeeption mentioned above by Lord Campbell

It must be understood that the deposit and the debt ar
respectively made and due not only by the same person but
m the same right.

This g

the bank, and is not so extensive as that which is given on its

encral lien is only for a debt due and pavable

| wn shares by section 75, which iz * for any debt or liabilit
for anv deht ”: Jeffryes v. Aqgra and Masterman’s Bank, 1.. R
‘ 2 Fq. 671 (1866): Bowen v. Foreign Gas Co., 22 W. R. 1

(1874).

ILLUSTRATIONS,

1. When advances are made bv a bank contemporan:-
ously with a deposit of title deeds, the presumption wou! i




be tha securit \ 0 ¢ advanc i not for a
antecedent debt In of testino owever
fact that the latter was leg: ind  the rme= illegal wa
taken into account, and the transa i: Koyal
adian Bank v, Cummer, 15 Grant 627 (153649)

2. Commercial securities pledged 1o guarantee a special
| annot he refained by the c=editor until a debt aner
to that for which the securities were pl wald be paid,

unless there was a special agreement tha st : Kechange
Bank v, City and District Sarings 11 8 (1885,

5, Where warehouse receipts were pledy v bank for
a certain debt, a parol agreement thai 1t f the
proceeds after the sale of the goods was 1o apply on other

debts due to the bank, was upheld: Thompson v. Molsons
Bank, 16 8. C, Can. 664 (1889) ; see also Insky Hochelaga
Bank, Q. R, 10 8. C, 510 (1896)

1. If the bankers’ lien exists in the Province of New
Brunswick, the person against whom 1t 1= sought to enforce
it, must be a customer of the bank: A/len v. Bank of New
Brunswick, 17 N. B, (1 P. & B.) 446 (1877)

Where the members ol irm have sop e private
accounts with the bhankers of the firm, and a halance lue
to the bankers hy the firm, the bank has no lien f uch
balance on the separate accounts: Richards v. Bank . N
1.8 B, C. 143, 209 (1901)

6. A banker has a general lien upon all t ties in
his hands belonging to any particular person general
balance, unless there be evidence to show that he received

any particalar security under special circumstances, which
would take it out of the common rule: Dawvis v. Bowsher,
5T, R. at p. 491 (1794).

7. A bank has no lien for its general balance on securi-
ties casually left in the office by a customer after a refusal
to make advances on them: Lucas v. Dorrien, ¥ Taunton
278 (1817).

8. Security given by a customer for the amount “ which
shall or may be found due on the balazce ™ of his account,
covers only the then existing balance, and does not operate
as a continuing security: Re Medewe 26 Beavan 588(1859),




10 ' . o
9. The fact that securities were deposited as security

for a specific advance is no sisfeit th the clain

a bank to hold them for the general halance: Jones v, I'e

percorne. 28 1. J. Ch. 158 (1859)

10. Where plaintiff delivered to his broker scrip cert'fi-
cates purporting to be transferable by delivery, which the
broker in fraud of his prineipal deposited w th a ban's as
security for his own debt, plaintill was estopped from leny
ing the negotiability or the lien of the bank Rumball
Metropolitan Bank, 2 Q. B. D. 194 (1877)

11. A bank has no lien for the balance of an account
upon boxes containing plate or securities, which were d

posited with it for safe custody, the depositor retaining the

keys: Leese v, Martin, 1.. R, 17 Eq. 224 (187%3)

12. Where a customer has three separate accounts in a

bank and there is no special agreement regarding them and
the bank has had no notice that any of them is for other
persons, they have a lien on each for any balance due on the
others: Teale v, Brown 11 T. L. R, 56 (1894)

AGENTS, TRUSTEES, ET(

Difficult questions sometimes arise when banks receive

securities or acquire claims upon them from agents, trus-

tees and others who may be acting for principals or other

third parties,

It is in the nature of bills and notes and other instru-
ments that are negotiable in the full sense of that term,
n good faith before

m who acquires them
notice of any defect or irregu
the Bills of Exchange Act,

that the per
maturity for value without

larity, or in the language of
bhecomes a holder in due course, may acqiire
than that of the person from whom they are received

it

If

a hetter

4 bank takes such securities in good faith for value from a
person who negotiates them in hreach of trust, or even from
a thief, it may acquire a perfect title. It has long heen w

settled that not even gross negligence is sufficient to invali-
date such a title, that nothing short of fraud or bad faith

vill accomplish this.
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tle Fhis decision was reversed by the

House of lLords, which held that the clrenmstances we
1 ficient to have aroused the suspicion of the bank
wi titled to retain and ilize upon the securitic
1 ving acquired them in gooc t id for value Ihe
further stated tha he case Nheflield against the
t ( tirel pon e facts of that cas /
/ St B N 2] A. C. 201
In [ n & Canadian L., & A, Co. v. Duggan, [189
O | W6, 1 | Couneil held, reversing a judgment ¢
Supre Cou Canada, that where the ma r of
Federal Banl eid certa 3 f n a joint stock cor
pany 1 nil r "in trust, these word plic
that he held them in trust for the Federal Bank, and tha
( t to put the London and Canadian Com
I np fa or quiry
Bank holidays.——'I'he Bank Act has no provigion fo
holidays I'he expression is populariy used for those
which are holidavs for the maturity of bills and notes une
the Bills xehange Act, section 13, These 2 (a) I
ill the provinces, Sundays, New Year’s Day, Good Friday,
Easter Monday, Victoria Day (May 24th), Dominion Day
Julv 1st), Labour Day (1st Monday in Sept.), Christ
Dav. the thday (or e da) fixed by pro lamation for the
celebration of the birthday) of the reigning sovereign; any
dav appointed Hv proclamation Tor a public holidav, or f«
1 general fast, « encral thanksgiving throughout Canada
ad the day ot lollowi New Y Dav, Victoria Da

Dominion  Day, Christmas Dav, and the birthday of the
m, when sueh davs respectively fall on Sun

relgning sovere

(b) In the Province of Quebec in addition to the said
Tl Epiphar (Januar 6th) The Ascension

| Saints’ Day (November 1st), Conceptior

{movablc ),

) { December 8th)

province any day appointed by proclamatior

of the Lieutenant-Governor for a public holiday, or for

fast or thanksgiving, and any non-juridical day by virtue of

1
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ember, 1888, an example s Followed wront
| Hamilt Wi o, Nt W \ IV to
Ottawa,  Queb Londo (‘alea I It
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y Jooan the case of \afrm U}
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e preceding day, making them uap into
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1 practice of the Tor

Cle House wa
sidered in the case of The Bank of Hamilton ! Impera
Bank, wher depositor of the § tif] n que

r %5 which the bank marked goo ] h he raised
£500 and .L-!mwl-'w n the lmy B Irew against
t. It was sent through the clearing i paid the
Bank of Hamiltc whicl red tl wl t \ {av
nd sued the Imperial Bank Ail the Courts decided ir
avor of the Bank of Hamiltor In t | th

Privy  Counci perial - Bank By / il
1903 | A. C, at p. 55) the practice Y t e fol
wing terms 1 proved | { ( CTI o1 |
heques, apparentiy 1 order n T J hro h
learing house, are pald as a matter o ind that i
: not usual with hankers t th met \

m the day marked chequ ATe  pr ted ) wment

through the clearing house see wheth ther nything

wrong before paving then It 15, however, usual to check

the returns with the customers ceonnt 1 t
en to enter the cheques AR 1n H0LOTE | !

vith this custom the Bank of Hamilt )

n January 2%, without looking at Da weount 1 (

dger, but on the next day thev turn ind at once
discovered the fraud I'h i

Bank of Haml

tor Liately
gave notice to the Imperial Bank and demanded rep
ment of the $495 overpaid.”™ The defer W that the Bank
f Hamilton w

1« neghigent in paying the forged cheque
vithout first turning to Bauer’s account, and that notice t!

next day was too late. 'T'here were no endorsers, The &
fence was overruled in all the Courts, and the practice up-
held

77. Bank’s lien on debtor’s stock

The bank shall havi
a privileged lien,

for any debt or liability for any
debt to the hank, on the shares of its

own capital
stock, and

on any unpaid dividends of the debtor or
person liable, and may decline to allow any transfer

of the shares of such debtor or person until the debt
ig paid

The bank shall, within twelve months after the debt
has acerued and

ML.n

hecome pavable. sc¢ll such shares

10

P
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Provided that notice shall be given to the holder of
the intention of the bank to sell the

the notice, in the post office; post
! the holder, at least

the shares of
same, by mailing
paid, to the last known address

thirty davs prior to the sale.

Upon the sale being made the president, vice-presi
hanr execute a transiey

dent, manager or cashier
the shares to the purchaser thereof in the usual trane

fer hook of the bhank.
4. Such transfers shall vest in the purchaser all the

rights in or to the said shares which were poss
by the holder thereof, with the same obligation

warranty on his part as if he were the vendor thereof
but without any warranty from the bank or by th
officer of the bank executing the transfer. 53 V., «

31, & 65.

The privileged lien given to the bank by this section on

its shares heid by debiors is to be distinquished from the
general banker’s lien on securities for a general balance con-
gidered under the preceding section.  The lien of the pres
ent section is the ereation of the statute; that discussed in
the notes on the preceding section is part of the law mer-

chant, and is not mentioned in the Act.

By section 43 it is provided that no transfer of shares

is valid unless the holder pays off his debts and labilities

if required, or unless his remaining shares are worth more

| than such debts and liabilities. Section 46 provides that

the officers of the bank shall not execute the transfer of

I ghares sold under execution, until all debts, liahilities and
liens in favor of the bank have been discharged.

Under a clause giving a company the right to refuse a
transfer made by a shareholder indebted to the company,
it was held that this meant indebted on any account: Er
parte Stringer, 9 Q. B. D, 436 (1882); that it also meant
“indebted whether solely or jointly with others:” Bentham
Mills C'o., 11 Ch. D. 900 (1879) ; and that where a bill was
taken for the original debt the right existed, but the remedy
was suspended until the maturity of the bill: London. Bi
mingham, etc., Banking C'o., 34 Beav. 332 (1865).




. LIEN ON DERTO! ST

I'he language of this secuon, * any debt or liability for

any debt to the bank.,” is 80 comprehensive that it would

appear t nelnde any claim of the bank under which the
holder of the shares might nltimately become liable to it

It ig 10 be observed that the general lhen of the bank
on securities or deposits, independently of special contract,

xigts only when the debt is due and pavab ~ the notes
to the preceding section

I'ne bank’'s lien would not have pi y over an equit
able interest of which it had noti efore the incurring of
the debt for which it claimed suel vilege Rradford
Banking 'o. v. Bhggs, 12 A pp. Cas. 29 (1886)

The lien would only oxist if the debt or hability were
against the holder in the same right or imterest as that n
which he held the shares.  For tance, the debt or

ibility was personal and the stock were held by him * as

wecntor, administrator, guardian or trustee of or for some

person named,” as provided m section 53, or eiee versa,
there would be no lier Exven if the person represented were
not named, and the shares were held by him simply “ as
veeutor ™ or i trust,” the principle laid down m Bank of

as, G1T (1887), and Murray
Pinkett, 12 CL. & F. 716 (1846)

Montreal v, Sweeny, 12 App. (

would

P nt the bank
from obtaimng a lien aft notice tl shares did not

8 really belong to 1= debtom
) \ bank has a lien on its shares held by a member of a
‘;“ m for a debt due to 1t by such firn In rve Chinie and
of Union Bank, 14 Q. L. R. 289 (1888): also on trust shares
1 for the debt of the trustee where the trust has not been dis-
closed New London Bank v, Brockiehank, 21 Ch, D. 302
(1882)
A
W I'he bank mav waive its right of hen, but care should he
2 taken in case it holds any sureties for the debt or liability
aint Veticle 1959 of the Civil Code savs: “The suretyship is at
am in end when: by the act of the ereditor the surety can no
W8 mger be subrogated in the rights, hvpothecs and privileges
edy if such ereditor,” The English law as to suretvship is to
Bir the same effect
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The clause requiring the bank sell the shares with

twelve months after the debt has accerued and become pay
able was enacted in 1890, The zale should be by aueti

fter reasonable publicity and notie e thirty days
¢ to the debtor should indicate the time and place of sa

If the bank does not exercise its right of sale under this s

tion within twelve months after the maturity of the det
would then need to fall back upon any remedy thar mig
be given to by the law of the province In most

provinees it would require to get judgment and sell t

or execution, when it would be paid by preferer

shares un
out of the proceeds, It would also be liable under sect

14 a penalty not exceeding five hundred dollar

78. Sale of collateral securities.—'I'he stock, bonds
bentures or securi
as collateral security, may, in case of default in th
payment of the debt, for the securing of which th
were so acquired and held, be dealt with, sol

either in like manner and

conveyed, subject to
same restrictions as are herein provided in resp

of stock of the bank on which it has acquired a

under this Act, or

the restrictions under which a livid

private ind

might in like eircnmstances deal with, sell and

vey the same: Provided that the bank shall no

obliged to sell within twelve months,

2. The right so to deal with and dispose of such s
securities in manner alon

agreement bety

bonds, debentures or
may be waived or varied by any
the bank and the owner of the stock, bonds
at the time at which &

deln

tures or securities, mads
debt was incurred, or, if the time of payment of t
debt has been extended, then by an agreement 1

53 V. c. 31, s. 66

it the time of the extension. 53

The stock, bonds, debentures and securities referred

in this section are those enumerated in section 76 (¢)
the ones which the bank may take as collateral security

i loan made by it.

ties, acquired and held by the bank

in like manner as and subject

is




any such securities

debt

mature
the
payinent
bonds
deht

before the

llateral, ank has a right

them ir of the debt

ference to or debenture th

after the
b

» stock and oth

ban bound

n

r zing on these securities

15 prescribed for its

own

the

law

may avail of

of
vidual

osal articles held

n .m-r{:._

e
debt.

k does not acquire

the default to pay the

sum of money

hank
1 8 \v"‘.f‘\ for the
\

may collect
stock or f

step

Process

Tucker

r the

n

giving debtor reasonable

Wls
Fwer,

\

v 9
I P
Y01 (1864) 2 Donald
Deverges

on

IS5 (1814

~

(1866) v. Sandeman, [1002]

1

Provinee of Quebee, in t} abgence
nent, the bank would require to obtain judgn

e and sell in the ordinary way
by privilege out of the proceeds: (
the option
the method

Where the
ollateral the

exereising

these
indicated

n section 7%
pledgor has only a |
bank can only sell such
it the right to sell without judicia
mly b

f

imited

1"

interest
| anthority

waived

e made after reasonable notic the ti

}

sale, unless such
made when the debt was contracted.

payment was extended, ¢

notice has heer

or

when

Where railway bonds were deposited with a
iteral security to a promissory note, with a rig

149
18 iteral s
ev are held as

t ind apply

on has re
it mature until

e an pradence

the weeld a
lin ection, or

{ to the di

1% a4 private

1 curities on

il b 1 ecu 1

t when due
moneyv 1t ma)

ommon law a
wit) 1 -“.‘(
notiee to re

d (1714)
Pulhonter
ubley |
. R.1Q B
'} kil I
special agree
went, and then
vould bhe paid

I'he bank
pursning
terest
Wher
the

m the
ther
sale can
and place

wWoag

the

ement

time of

provided by the second subsection

}

hank as « ol

ht on default
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to resell ** by giving notice in oue ily paper. with power

the bank to buy in and res:,” it was held that the sale
that the hank had no power 1o

should be by auction, and
sell by private contract, See also a diseussion of wha
would be a proper notice Toronto teneral Trusts v. Cen

tral Ontario Ry. Co., 10 O, L. R. 347 (1905),

79. Acquisition of real estate.'I'he hank may acquire
and hold real and immovable property for itg actua

use and occupation and the management of its husi-

ness. and mav =ell or wlirlnbm‘ of the same, and ACquITe

other property in its stead for the same purpose, 5

V.. e 31, s 67

This would' not prevent the bank from huyving, leasing
or erecting a larger building than actually needed for its
own business, and renting the portion whicl did not
ally require. The validity of the transaction would turn
upon whether it was required bona fide for its own busin
or whether it was entered into as a speculation in violatio
of the Act: Horsey's Clmim, 1.. R. 5 Kq. 561 (1868)
bank must be the sole judge of what is required for the |

pose of its husiness Montreal and St. Lawrence L. & I
Co. v. Robert, [1906] A. (', 196.

80. Mortgages as additional security.-—The bank ma;
take, hold and dispose of mortg: and hypothéqu
upon real or ]'('l"“llill. Hmovi or movable prog

additional security for dehts cor

erty, by way o
tracted to the bank in the course of its business
2. The rights, powers and privileges which the hanl
by this Act declared to have, or to have had. in r
spect of real or immovable property mortgaged to
shall be held and possessed hy it in respect of

personal or movable property which is mortg
hypothecated to the bank, 53 V. e. 31, 5. 68

This section is enbstantially the same as that in the Ban
Act of 1850 of the old Province of Canada, which has beer
continued in the succeeding Acts. By section 76 a bank 1s
prohibited, except as anthorized by the Act, from lending

money or making advances upon the security, mortrage, o
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‘w\;»-‘!im;u\‘ n of anv lands, teneien ¢ immovable pro-
perty, or of any ships or other els ipon the security
of any goods, wares and merchandise I'he present section
containg some of the exceptions \ bank mav not lend
money upon such security : but it ma tke mortgages npon
such property by way of additional security for on
tracted to the bank in the course of its business

It will be observed that the exp 0l od s debts
contracted ” and not * debts previous mtracted,” as in

National Banking Act of the | od State ) Iris
pradence has not been untform as t wether our Aet ghould
be construed in the same senge ag that of [nited States
All are agreed that a mortgage cannot be taken to securs
future advances. Opinions differ as to whether 1t can be
taken to secure a debt contracted taneously with the
taking of the mortgage as additional securit I'he weight
of authority would appear to be that possibly 1t may
taken at the same time, provided it be clear that the mone

18 not really advanced on the s
a simultaneous transaction the pre

its validity, and if onlv a very

might be taken as a suspicious circumstand

This question was dise ussed in two cases--one in Upper
(Canada before Confederation, and the other Quehec since
that event. In the former of these cases, 7T ‘o meraa
Bank v. Bank of Upper Cavada, T Grant (1859), at page
130, Chief Justiee Robinson says b mite tr hat

whenever the money 18 advanced, whethor it he just hefor
or at the time of making the mortgage, then there 15 hiter

ally a debt due, but not a de

it contracted in the conrse of

the business of the bank, that is, of its legitimate and pro
per business, which the lending mey upon mortgage of
real property certainly cannot he, until the statntes are re
pealed or altered.  When it is shown that the mortgs in
any ease was taken hy a bank “as an additional security
for a debt contracted to it in the course of husiness.” then

the question occurs whether that can only |

\ M aken to meat
a deht <that had been previon menrred  with it in the
course of its business, or whether a mort

goomay not he

taken as an additional seenrity for deht that had rovi-




ch the bank wag about to allow

s existence, bul wi

party to contract, by advancing him money at that time i
the proper cours f the business [ think it
might perhaps be hel t the spirit and intention of the
Act are not opposed t. and that a mortgage so taker
might be upheld, when it appears that the mortgage was
really and in truth taken to secu he transaction upon the
hill, and not that the bill was created for the mere purpose
of upholding and giving color 1o the mortgag: I"hat woul
be a4 questio f fact, upon whi th melusion that a jury
n ( ¢ to would be in ge 1 mcertain that 1 dar
sav the banks will not think it prudent t sk their mone
on a real security in any sucl ( hers e nature of
transaction might appear t woat all eq wal-—so0 long
nean, as the presen itinue i foree

the Quebee cas f Toronto v. Perkuns, 1 Dor
62 (1881), Dorion, C.J., in giving ¢ judgment of ti

Court, said “1 am of opinion that the transfer made t

e apj aint of a m rage to secure an advance made or

same time that
the Banking Aet, 34

promissory note discounted at

insfer was made, 18 an evasion of
Viet, chap. 5, sec. 40, which forbids banks to advance
the security of real estate, and that this prohibition being

the public interest, a law of public policy, the transfs

made by Bonnell to the appellant was null and void. Tl

whaole policy of the law $ against such transactions The
ne under consideration cannot come under section 41 o
the Act, for it 1= not a debt contracted in the ordinary course
of its busgines Banks do not usually take mortgages t

secure the notes whieh they discount. Section 41 of tl

Banking Act
sition confaimed in the 46th section, but merely to enahl

s not for the purpoge of nullifying the di

1
the bank to secure themselves against the possibility of
m of the debtor m

th

logs by reason of a change in
his indorsers, after the loan has heen made.”

I'lis case was taken to the Supreme (ourt, where il
judgment holding the mortgage to be invalid was affirmed
The language of
that they considered the transaction void, hecause the mort-
i

some of the Judges would seem w0 impl

¢ same time as the note was discounti

rage was taken at
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f 1842 authorized banks

property

on real estate and
ts contracted with them in
Thiz was held to mean real

re-existing  debt Vel

|
YU, C, Q. B. 252 (1850)

of Upper Canada having by its ch

ither as owner nortrage
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seeur

way company i conty

cars, and to lease them t

Upper Canada v Killaly
5. An unregistered «

gecurity upheld against a

Montreal v. MeWhirler, 13

swore that the mortg

( er {
advances : the manager of | Vil
security for past indebtedness | v
position and the banker now s {
cnmstances tha artl 1 the ( v
Royal Canadian Bank v. Cuwmner (irant
1 A mortgage was taken b 1K a8 at
ty for notes under discount u enewal
paid 1n on other transaction
by .H»'l|l1n-» drawn against of ot
notes Held, that this mode of keeping th
not operated as a discharge of the mortgage

v. Kerr, 3 Ont. A, R. 30 (1878): Domr

T 0. R. 402 (1889)

ton |

1861
\ litior
Bai of
ik He
et future
wlditional
f the latter
AL wer Ir
ept this ew
627 (1869)
ditional secur:

NS Wert

s notes were pad

discounted
weounts had
ht ('ameron

fank v. Ohver

8. A mortgage or pledge ol timber mmits 1 Quebee

for advances made and to be mad 1 bank, is valid

as to the former, and invalid as to the latte (frant v
Banque Natwonale, % O. R. 111 (1887

9. Where a bank has taken a chattel mortgage as addi-

twonal security, 1t may arrange

the mortgaged property

but a realization of its securit

for a =ale an

I'his is not leal

t1es 4 v

15 Ont. A, R. 749 (1888).
10. An indorger took a mortgage on real
mg to a company to secure hig indorsements

pany’s paper discounted by

to the bank before

This was not a violation of

8. C. chap. 120 Fssexr Land

(1891)

f

1 bank.  He assigr
the contemplated
section 45 of the

Co.. Trout’s Case

d disposal of
ng in goods,

{/nion Bank

estate belong
of the com-
1ed the mort
ndorsements
Jank Aect, R
21 O, R. 367
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(1902)

13. Ar

additional

advance wi

gage, 18 n

bank may take a

ity Rennie v

}
|

assigrnment  «

)
the discounting of a note, when

603 (1883):

mortgage

sollateral

15. A

discount «

An indorser of one of

eaded the bank had released some of t
h ongent It was held that t} wus
e actior m the note, bhut the Court reser
nake the bank account to him for its deal
! curity had answered its p
debt was paid y the suretics, or the apply
moneys from the security could be propcrly
Molsons Bank Heil W6 0. R, 276 (189

Bank 0

I a mortgage taken
v'\l\i}\ m
in reality
Bank of Toronto v
Canadian Bank
R 90 (1906)

an accommodation NAoOrse
]

liscounted

t riven by

Y wa il as having been giver
I'his claim was not allowed 10t
ogal proved Vel /
R. 5 S, ( 135 (1891
chattel mortg taken multaneo

f

a note by a bank is void: Bathgate

Bank, 5 Man, R. 210 (1888)

16. A
n trade

wrreed 1
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besides

In case (

and covenants for payment., contain

t

the
the

1

a
f

mortgaged to 1t

btor to a banl
nd all future stock to
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wssign all future book debts of the
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us<ual provico for rede

default, etc.

then conmmercia

1

It was urged m review for the first

gnment of debts
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as addi
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Perkwins, 8 8. C. (
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acoounts and debt not s 8

1ebtedne ! anl

el e o ult W

and " be

It w eld ecuritie

Bank A S i, 1 1
pel t I {

’ (Fillie 1

17. Whenrs \nk has \ b
additional secu [ 1 | sol

o the defenda 1

entitled to recover ( ) /
Donaldson, 13 M { 8 (1IN
18. A customer o L
osit of title dee wdvance
was ultra vire but erw
ondition o n dement
eeds should be ty for the 1
wag about by ( 7 I'h ¢ hel
for a prey ly incurred \
iralasia v, Cher . R e (18
19. The hart f nrohib
vances on merchandise tute allc
to give a prefereniial lien t clip
o season, It wag held tl wch a
for advances was valid Lyers v. Soul
L. R. 3 P. C. 548 (1871)

81. Purchases of realty.—'The bhank
lands or real or immovabl
sale,

(a) unde xecution, or 1 nsol
order or deeree of a court
debtor to the bank: or

(b) l‘v.\ a mortgagee or other
priority over a mortgage or

held

h

the bank:

or

her

(

encumbrance

having

mbrance




! the bank under wower of sale grven to 1

for that purpose;

n which, under similar cirenmstance An
imdividual could so purchase, without any restriction
the property which it may so pu

as to the value of

chase, and may acquire a tit thereto as any ind
vidual, purchasing at sheritt’s sale, or under a power
of sale, in like clrcumstances could do, and may take,

have, hold and dispose of the same at pleasure 5]

V.. ¢ 11, 8. 69,

Before 1890 the Bank Acts did not contain the above
words authorizing the bank tw purchase lands * offered fo
or other encumbrancer having priority

sale by a mortgage
ge or other encumbrance held by the bank

over a mort
An individual having

a second mortgage has the same right

property at less

to purchase as a stranger, and to buy the
than its value, even if he himself be in actual possession
when the sale ig held Shaw v, Bunny, 33 Beav, 494

12 [.. T. N. 8. 811 (1865)

(1864 ) ; Kirkwood v. Thompson
(1883) \ mortgages

Harron v. Yernen, 3 0. R, at p,
exercising the power of sale cannot bhecome the purchaser

either directly or indirectly

is something unknow

\ power of sale 1n a mortgage
P

The nearest approach to it would

law of Quebec

Lhe

haps be a power of attorney to sell, and even this 1s not usex

liven if anvthing of the kind were attempted the section

would not give the bank the right to purchase the mor

aged lands, as under similar circumstances in Quebe
The regula

private individual could mnot so purchase
remedy would be for the bank to sue on i1ts mortgage, and
the sheriff, unles

then to have the lands seized and sold by

they are hrought to =ale by another cxecution ereditor |
plaintiff or any other creditor may buy the property at th
sheriff’s sale. Such a sale purges the land of hypotheca

and another privileged claims, creditors ranking on the pr

respective priorities

veds according to their
Fhe bank may also purchase personal or movable pro
erty mortgaged or hypothecated to it, when brought to sale

1 the manner pointed out in this section: see. 80
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82. Acquiring title to mortgaged property. 'l

he bank
may acquire and hold an absolute title 1n or to real
or ummovable  propert norteaged to it as security
for a debt du owing to i1, either by the obtaining
of a lease of the equity of red non the mort
gaged propert or by procuring a fo osure. or-hy
other weans  whereh 1= between s @
equity of redemption ca w law, he barred. and may
purchase and a quire any gage or charge
on such propert

2. Nothing in any charter \ct o WS e construed

as ever having been intended to prevent or as pre
venting the bank from acquiring and holding an ab-
solute title to and In any such mortgaged real or 1m

movable property, whatewer the value thercof, o

from exerciging or acting upon any power of sale

contained In any mortgage given to or held by the

bank. authorizing or enabling it to s roconve

away any property =0 mortgages 53 V..c. 31,8 71
63-64 V., ¢. 26, s, 14

I'he terms * equity of redemption,” m foreclosure

used in this section are unknown to Quebec law, and the

means indicated are not .r;.lnhn able to that provinee Ther
u mortgage is a mere pledge or hypolheque
the ownership and title remain in the mort

tioned under th

ol the property |

1201 \s men

e last section, a mortgage creditor realizes

m his mortgage by getting judgment, seizing and selling
the mortgaged property by the sherifl

Under the last clause of sub-section 1 the bank could

acquire prior mortgages in Quebec as well as in other pro

vinces ; and althongh the language of the first part of that

sith-zection is inapt, it would probably Te held to be sufficient

o authorize the bank to receive from the mortgagor

l a sur-
render or transfer of hig rights or interest in the property
Before these rights had been exp Iy
|

anks, it was held that they had been imphied] rven

conferred on
Bank of Upper Canada v, Scott, 6 Grant 451 (1858) See
to the same effect: Bank of New South Wales v, 4‘,1!/,,»1:#[/,
1T App. Cas, 192 (1886),




s like powers ag to persor

By section 80, a bank

rty mortgaged or hypothecated to it

83. Property to be sold.—No bank shall hold an
m wable property HOW SO | 1equ

sucih as s v L1 | 1 ) I 18t |
exceeding sevep | 1 e 1L | 1
tion thereol I' any ] L such perio
this section prov d, and h property sha
solutely sold or disposed of, withit
tended period, as the case may s0 that t
shall no longer retain any interest therein un
way ol securit

2. The 'Treasury Board may re
the sale or disposal of an il or 1mn
property shall be extended 1 further

, DOl o exc | ( 8

I'he whole period during whic he pank ma
such proj under the foregoing provisions
section not exceed twelve vears from
of the acquisition thereof

. Any real or immovable pre ty, not required
bank for its own use, held by the bank fox a
period than authorized by the foregoing prov
of this section, shall be liable to be [orfeited

the use of the Dominion of Cana

Majesty fo
Provided that,

h forfeiture i nti

(@) no su
piration of at least siv

notice in writing to the bank by the Ministe

calendar month

the intention of His Majesty to claim the
feiture; and,

(b) the bank may, notwithstanding such notice, bx
fore the forfeiture 18 effected, sell or dispose
the property free from liability to forfeitur:
5. The provisions of this section shall apply to any
or 1mmovahle property heretofore a ’qm"ui W

bank and held by it at the time of the coming
of Act. 63-64 V., c. 26, s 14

force




84. Loans on standing timber
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vince where the timber was situate. The Act has not pre

scribed any form

85. Advances for building ships.—Every bank advane-
ing money in aid of the building of any ghip or
vessel shall have the same right of acquiring and
'\"\‘("“",_’ S |MV|.\ H‘li"“ ol [ \l] ‘]]1]1 or vi “0". '\\]I:]P ‘rll‘v 1
mg and when completed, either by way of mortgage,

n or lien thereon,

hypotheque h”xull%m a
or purchase or trapsfer thereof as individuals have
in the province wherein the ship or vessel is being
built

2. The bauk may, for the purpose of obtaining and en-

forcing such security, avail itself of all such right
and means, and shall be subject to all such obligatio
limitations and conditions, as are, by the law of such
province, conferred or imposed upon individuals mak-
ing such advances. 53 V. c 31, & 72.

The provisions of this section were first embodied in the
Bank Act in 1872, and are an exception to the prohibition
to a bank in section 76, to lend money or make advances or
a ship or other vessel. It will be seen tl the restrictions
m:[«mw! on advances by banks on other kinds of property
are removed, and the mortgage or other security may be
taken either before, or at the time of, or subsequent to the
advance, and either during the building or after the com
pletion of the vessel. It also allows the bank to purchas
the vessel to secure its advances. In addition to the rights
thus given under provincial laws, the Dominion Act respect
ing the Registration of Ships, R. S. C. chap. 113, contains
important provisions which by the present gection are made
applicable to banks. A ship about to he built, or being
built, may be recorded with the nearest registrar of ship-

iven for advances in aid of its bu

ping, and a mortgage g
ing in the form contained in a schedule to the Aet. Section
62 of the Act specially provides that deeds and documents
relating to this matter in the Province of Quebec may be

in notarial form.

Vessels being personal property, banks may, in addition
to the rights conferred by this section, take a mortgaze
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upon them by way of additional secur

The provisions of R. 8. C, chap 113

enacted by the Dominion Parliament

given it bv section 91 of the Britis

Nortl
make laws relating to Navigatio

86. Warehouse receipts and bills of

lading I'he bank

may acquire and hold a ireliouse receipt or
f lading as collateral securit f pa ent f
any debt mcurred in its favor, o
hability incurred by it for an nt cour
of 1ts banking busines

2. Any warehouse receipt \ g wquiired
shall vest in the baunk, from the date of 1 0

tion thereof,

(a) all the right and title to st

or bill of lading and t« )

s covered there
of previous holder or

(b) all the right and title to

b4 wWares am
merchandise mentioned therein the person from
whom the same were received or acqi he

bank, If the warehouse rec

bill of lading
is made directly in favor of the bhank instead

o the previous holder or owner of su goods,
wares and merchandise 3 V. e 31 %
63-64 V., ¢, 26, 5. 15

The words *“or as security f

u]l} hability 1«

rson ” in the fourth and fifth lines wer
section 15 of the Act of 1900 to what was the f

section 73 of the Act of 1890

for any pe

section o

This section may be said to contain

ANOL e Xeeption
to the rule laid down in section 76, that except as autho

rized by the Act, no bank shall lend mon

of anv goods, wares or merchandise

on thu secunty
The bank cannot pur-
chase or discount the warehouse receipt or hill of lading
it can only take them as collateral security Section 90
sot

ts out the precise terms and conditions on which they may

be taken by a bank. Thev mayv either be made out directly
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ng il MM wWare dn { is used n
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m and ‘ ’ 1 n section N8
r hand, a nstri define n the pre \

1 n conl | I W 1 1 "

| ha ( rist ( titut stion

1 | I intol I’a ¢ inde 1 1 tior
section 91 the Brit North America Act relat
Bank bl ] the Regulation of Trad
MEeTee a lat n the 1hjects  of 1T¢
¢ ! | mnm ina ’:"1\ uch ‘4 ]

\ | n i \ | [ T | 8
t 1 ubjeets unde e author of no
din Property and ( 1 Rigl
In Ontario the legislation rega irehe

f lading is foun n “The Mercantile Ame

\et R. 8. 0. cha) . In Q t is \

R. S. Q \rt 5643-5650 I'he | tion

Aot < i the Consolidated Statutes of Car N g

chay {, which provided it such do ient hot

translera | lorsement In Ontario there
ubsequent legislation which is embodied in the 3

Amendment Aet above cited In Quebee the la

the former Provinee of Canada at Confederat 1
mchanged
Smith v. Merchants Rank, 8 Ont. A. I

In the case
15 (1883). the Judges of the Court of \|x;u,ﬂ Wer
ion that the Bank Act of 1871, in so far as it was
with the law of Ontario ou the subject,
judgment was, however, reversed in the Supreme (

(1884) The point was again T

8 8. (. Can. 512
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Pennant v, Union Bank, 19 O . L1 (18t I )
not argue n the Court of Apj T :
by the decis [ the Supreme ( I ject I
the Priv (ounel was hel it a ¢
eee1pt \ \ n were not il ( |
ong of the Ont o “ M | \ e \et
Dominton Bm \« lated t It also held t sul
n 15 of section 91 of the B. N v A I 1
Bai gave to the Domir I ’
respu ng evel transaction withn ¢ legitimat 1
t i banke nt tanding )
Wi 1 vith * proper i
e pe m |
the nrovinei 1 does not recogniz \ s NI
n of the Ix von Parhament, so lon it sty
ites to the subje enumerated m osection 91, fp
n 1 i n tho I trer ( pon he matier
188171 1 neial latur tic 09
{ Ban 1894] A, (
It is to be ovserved that the contlic s Ariser
fron t tha NCCESSIY Ban \ct nning
1871, have introduced change ( 1 the person
night gy h a receipt, the perty that nig
covered | t. the place whe 1 erty might be
nd the like. me f the changes being in the direction ¢
ng greater facilitie whi corresponding changes wers
ot made in t provincial laws regarding warehouse receipts
n general
Nection 54 of the Bank Act, R, 8. ( 1886) « 120
led that the person granting a warehouse receipt migl
the owner of the goods covered by it In the present
\ the term warehouse receipt mn ipplied where th
person granting 1t i not the owner of the good Section
sy provides for the case where thev are the same persor
d the instrument is simply called a “security.”  Not only
t person who ma rant this security, bat also the kind of
ds for which it may be granted, differ from t lasses
of persons and goods named in section 54
A bank should be careful in taking a warchouse receipt
to see that it complies with the definition in section 2 (¢)
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and that the facts and irenmstances connected with

its issue and the document itself bring it as f

a8 practic

able within one or other of the classes marked (ii) and

(111)  respectively Section 90 indieates the conditions

under which a bank may acquire a warehouse receipt

\ warehouse receipt or bill of lading can onl- be taker
as collateral security for the payvment of a debt incurred n

favor of a bank or as security for some liability incurred by

tin th f

course of 1ts banking business, that is, business
done by it in accordance with the terms of tl

The collateral security need not be furnished

pal debtor: it may be for the payment of any

anv hability ineurred by it for anv person

\ bank is bound to exercise ordinary diligence and car

n looking af

1 property which may be ;;Imlgw.{ to it in an
of the wavs authorized by the Act. As long as it does so
it is not liable for the

s of the property or for any dan
age done to it: nor is it l'r»‘\v‘mm] from suing for any amou
of the secured debt: Coggs v Bernard, 2 1.d. Ravmor
909 (1703).

If the goods are held by the warehouseman or carrier to
order the warehouse receipt or bill of lading is transferr
by endorsement and delivery; if held for bearer, o1

dorsed in blank it is transferable by delivery alone

Every person wilfully making a false statement in a

warehouse receipt or hill of lading given to a bank is I

to mmprisonment for a term not exceeding two years: se
143

Sub

ection 2 provides that when a bank acquires a war

house receipt or hill of lading as aforesaid it shall vest in t
bank from the date of the acquisition thereof all the rig
and title to the instrument and to the goods covered therehy
of the previous holder or owner; and if the instrument
issued directly in favour of the bank all the right and tit

to the goods mentioned therein of the person from whom
came were recelved or mw'nn‘url by the bank,

After the acquisition by the bank of the instrument the
previous holder or owner cannot give to any third party, nor
can any creditor of such previous holder, or other person
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over the claim of the ban

Up to the time « cqt rument .
ank the n=a n oor t o1 at ( tru
nent n wrl |
he 1 la it " I
e n the D |
T t nan. /3 N ( \
Bank v. Brown () 0 (1 ) S
( \ 1"
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1. Wi here V¢ p -
house receipt mayv cover {lo ( to the
warehouse in the place nt " "
nol I/ ] } Grant 10 1851 < 11 of la
for wheat ground into flon 1/ G.W. Ry. ( 1

. A nt i ( ) n I
dorsement 8 not a irehonse e 1 lor ( Stat
' Canada. chap. 54. or the Amending Aet of 1861 Received
n store at our warchouse at m eundr yartie
17.900 1bs. hatti t e delivere 1 t e order

f f British No \ mer ndorse t i
n atting is sep fro t Banl

! British North Americ ('l 11 ( ( L |
1869) | wel ] (' Bar 1/ 31

3. A shipper of flom d it and delivered tw

ding endorsed by him i to the purchaser, wi {
1l discounted by a bank 1 for the fim nd attached

one copy { the bill of lading as collatera \ person

f Iding the other cop the hill of lading wot m
f the Sour and dispossd of #t, Tt was held that o bill of

th lading signed the purser was va d, that an indorsement
of it in blank was sufficient ander €. S, €. chap. 51, and

t hat the hank wasz entitled to recover the full value of the
“ flour: Royal Canadian Bank v. Carvuthers, 29 1. . 00, B

283 (1870)
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guishing marks and being of various valu

an, 23 U, C. C. P. 517 (18%4)

9. Incurring liability, as for instance, giving an accon

modation note, is not contracting a debt, for securing whiel

a warehouse receipt may he taken: Cockburn v. Sylvester
Ont. A. R. 471 (1877): overruling Re Coleman, 36 U, (', (

B. 559 (1875)

10, Where warchouse receipts are indorsed to a ban
as collateral securit It was held that the indorser has st

)

|
|
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transferred ther

ik a ollateral security for notes of the commiss
h nted Held  that 1 the two rmsg v
t I t ransactio hid ) ' Bani
0. L R 0 (1906)
\ r in 10
1ar ( ] ! \ A\ NAa«
e the the e they were war
e 0 ee Harbour Commis ' Q. R. O N
1896)
18. Goods h 0 ed hous
ollateral secur for net 1 h et
evall red as being the propert {f t} ho
ucl he i 1 1dvance n it: Wilso (
s | ( 19 1. ( ¥, Yo 1875)
). A ban not ahl lamages for not
tice the arrival of goods to a eustomer to whor |
naorsed the | of lading. even when 1t has rece 18
tice I'he custom should ascertain vha gsel
yods and ask that he be informed of their arrival: Vasson
Merchants Bank, Q. R. 14 S. (. 293 (1898)
0. The plaintiff held a bill of lading with draft on
fendant attached. 'The latter received the bill of la
n order to inspect the goods The r: ay kept the
and cancelled 1t.  Defendant took the goods but ref
the draft, alleging that the goods were not
niract Held that the plaintiff was entitled only
wroved value of the goods and not to the amount of
raft: Imperial Bank v, Hull, 5 Terr, L. R. 313 (1902)
21. A bank which acquired a bill of lading a
lateral security may redeliver it to the plec for a |
purpose, as for example, to gell the goods and hand o
the proceeds towards satisfaction of the debt, wit
therehy losing its rights: North Western Bank v, P
[189 \. (. 56; Inglis v. Robertson, [1898] A. C. 616

Previous holder an agent.—If the previous
of such warehouse receipts or hill of lading is an

person,




of 2o«

or purporti
Iy

Any
guch oo

receipt, or
(a) who

(b) fo
are
6

the revisor

Aet of 1890

['he present section is a consolidation

1906 of sub-sections 2 and 3 of section 73 of the
" described in

as amended in 1900. The *“ previous holder,

lanses (a), (b) and (¢) above. was called an
fer of the warehouse

“agent” in

¢
nis trans

sub-section 2, and the effect of
hill of lading to the bank was deseribed in

In sub-section 3 the

receipt or the
same language as in the above section
word “ agent ” was defined in the terms of clauses (a), (b)
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notwithstanding the person
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had notice

that he was

“ Documents of title

warehouse
owner may
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receipts and
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redeem
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her
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of

goods on

mder the Factor
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t enbrusted wit tl

ent tle thereto,

w the following pu
Ve Jidity to an
swnrity., bona fid
original loan, advance
of the goods or docun

advance in respect tl

L bimding upon |

persons interested the

ming such pledge

foregoing section v
lading By section

paving the amount
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\s to good Cms STV it
ection the agent must he a persm ] \ 1
wssession, or one to whe they have heen consigy \s
to documents of title, it is enon that | we “p ssedl ?
e ['nder the Factors Act he requires to have beer
tentn 7“]\ : “i‘\ the ‘-.l“l as "'l‘l as w | I“ former l
remains to be seen what restrictions, 1if any, the Conrts w

place upon the somewhat general language of the Act

In the case of Bush v. Fry, 15 0. R, 122 (1887). tl

uestion of what was necessary to constitute an t ur
der R. 8. O. chap. 150, was considered A piano was
shipped to a music teacher on the representation that he had
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In this case it was held by the Privy Council that Ar
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ust clause ¢ t e 1
lhg. 140 (1867

88. Loans to wholesale dealers or manufacturers

bank mav lend monev to a vholesale purchaser
shipper ol or dealer in product acriculture, the
forest 1T I he seda K nd V
( ile pure I shipy v dea
n tock or dead stock and the products ther
upor £ secur " h product ( f such lLive
tock or dead st nd 1 yroduct reof
2. The ba wlow the i d mercha
covere such: securit by I and of
0 vares and merchandise 1 entioned
e la preceding sub-se o1 1 ted taer
for the goods, wares and merchar ( 0 Subst
ted are « 1thstantiall h L cl U
substantia Ty HA T alue a ( s Vil
than, those for which they hae heen so substituted
nd the goods, wares and merchandise so substitut
g overed by uch securit \ ( na

covered there

The bank may lend money to any person engaged in
business as a wholesale manufacturer of anv goods

wares and merchandise, upon the security of the

wods, wares and merchandize manufactured b !

or procured for such manufactur
}. Any such security, as mentioned in the foregoing pro
visiong of this section, may be given by the owner of

andise, stock or products

said goods, wares and mer
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I
it
nt
the v bantk
[ property therein enumerated, and the bank t
jutre most of the rights and privileges 1" s
! warehouse receipts, hegide e addit

wdding the wor

amended 1

1900 the section v
ind ** quarry n what ¢
sub-gection 2. Sub-section

rinally sub-section 1

89. Goods manufactured from articles pledged
red )

wares and merchand wre manufact
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chandise, durin | (
tion of  witel snafasin :
SaIL - ¢ ! {
pon the N ( |
he rigin roha
\ll advances made on the 1rit
t 1 air sect 1 }

} { iavances ( epa ent |
e advan ) (
here o w { I
ert nrior a prefe
I impaid vende Provic of
hall not be given over tl ( ny unp

dor wl id a n upon the 1 !
chand t the time m b }
of h wareliou { 1l
unless the m v ( t kr led
$ part of t} n f

In the event of the nor ment at maturity of any
debt or liability secured by ouse 1 p
bill of lading, or secured hy g rity ¢ 1
the last preceding section e bank ma ¢
goods, wares and merchandise mentioned therein
g0 much thereof as will suffice to pay such debt or
liability with interest and expenses, returning the
surplus, if any, to the person from whom the ware
house receipt, hill of lading, or security, or the goods
wares and merchandise mentioned therein, as the
case may be, were acquired: Provided that such
power of sale shall be exercised suhject to the follow
Ing provigions namely
WL.BA 1t
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the consent In writing of
owner of any timb hoards leals, staves, saw
logs or other lumber, shall be made under
Act until notice of the time and place of

lotter

n by a registered

ald
paid,

merchandise olthe

(b)) No

nber faves, saw-logs the
lumber, by the bank under tl \
without t [ the owner ntil not
the time nd pla of sale has been given
registered letter. mailed n e post office, po
paid, to the 18t known address of the ple
thereof. at least ten days prior to the sale ther

power of ale wit

(¢) Every sale, under sucl
the congent of the owner, shall be made by pub
auction, after notice thereof by advertisement
at least two newspupers published in or ne
to the place where the sale iz to be made, stat

the time and place thereof ; and. if the sal

the province of Quebec, t
e a4 newspaper published in

en at least one of

newspapers ghall

English language, and one other such newspa)
¢
shall be a newspaper published in the Fren
paj I
languag: 53 e 31, 88 76, TT and %

Jank Act, R. S. C. (1886). chap, 120, the pr

In the Banl
ciple of sub-section 1 applied only to cereal grains
ge manmifactured into pe

tured into flour or malt, or |
In 1890 it was made applicable to all ma

bacon or hams,
Where other goods than these covered

factured articles
the warehouse receipt or security enter into the composit
of the manufactured
these other goods belong to the manufacturer

"“M.‘ wounld be no difficulty, as that might be considered
and the blam

urise

there pro

articles nice questions may

be in the contemplation of the parties
any, would be on the manufacturer himeelf

R 60-64
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I, however, he should eria i
more warhouse rec pts or assigninent der section 88
lifficulty would he greater 1 1 180 [l
he point In Quebec the Civil Cod " 2
[t I Articles 429 1o K42 " ¢ hat t!
roduct mght ] 1 accor [
8 of 1 pa « 1=1h i t
itest mmterest might claum tl \ 1 hers
what they are entitled to
In Re Goodfallo 19 0. R. 29 18O -
ank a warehouse receipt for a certai Wil | wheat
ts pr el It wa t wheat
| vas reduced to a quantit ( TR
onnt in the receipt, the whole of onge 1e bank,
| so lor a the product conld ty ethi 1
flour or in money, 1t was recoverahle e hank as agan
he administrator of the milley
Where corn had been transferred to a ba i miller
s security for advances under seetior I of t} Act of
1800, to be ground and sold and the en to th
such proceeds muy be reco ‘ " a
ither creditor of the miller wh | had been assiened
ind who had a knowledge of the fa at the n I"nion
A Bank v Spinney, 38 8. €', Can. 187 (1906)
¢ I'he prineiple laid down in this sect had been adopted
‘ Courts before it had been ncorporats nt tatute
See Wilmot v. Maitland, 3 Grant, 107 (1851): M v. G
W. Ry. ( 31 U. C. Q. B. 73 (18%1)
Preference over unpaid vendor —'I'he preceding subi-se
: [ ves a bank a right to hold goods even when their for
ne hanged. 'The present one gives it priority for its claim
a er the unpaid vendor, who, under thy f Quebec, ranks

ihove the pledge By Article 1991 of the Civil Code pr
\
eged claims upon movable property rank in the following
e IO 4
er 1. Law costs and all expenses incurred in the in-
e terest of the mass of the creditors 2. Tithes Th
n clam f the vendor I. The claims of creditors who have
1L right of pledge or of retention.”
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Article 199 I les tha ¢ claim « 1 wWork
itting, drawin raftin timber shall n
tr T g of a nk t danking Act
A 199 | n ndo 1 y
ivil ! 1. A ngl I te
pre ren ) | the ( 1
t i n ¢ ¢ thr fteen d
the deliver
A\ a4 ha 3 to revel » ia
t rey i u
ndi 1 1 |
ed I'he thing must he entire dint
tion | ng 1 it )ASSE I ]
thire 1 \ | I be ¢
it} her da i e d AV i ¢
neern 1 ers { 10¢ I 18t
rticl
\ rt O “1 ‘ e b e 1
edin in ndication vher e th
he suit of a pat the ithir
id the thing ir witior cribed for
lor | 11 [ ) d
to al ther | 1 eredito hereinafter 101
tl by il 1 1 1 t the
no longer wit he dels 0 \ en cred
I v ipon the m nt \r
r ledge
The effect of the sub-section is that if the ba
f the clann of the unpaid vend | 1 a
f it ha ot such ne | ( e it acquire

will have priority over hi ile
f Tennant v. The Union Bank, [1894] A. (', 31, wo

ear o uphold the constitutional

of this provis

overrides the v law of the provines

Sale of goods on non-payment of debt Suh-se

provides for the sale of the ;-!n!;’ul goods by the b

he debt or liahlity is not met at maturity

It is a well settled rule of the English com

ledgee, upon defanlt, may sell publie aunc




hibitor
appear

the

lamages for ite illegal act, be

on 142

| t y 1l nenalt f $500 sect

nder

Il he noticed that clause (¢) iz affirmative in
and not negativi y that the loregoing remarks would
a v to it. The selling by auction would probably

seential, as neither the statute nor the common

form
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would authorize a sale in any other way. The want

notice in the newspapers might not he fatal if reasonahl

notice were given otherwise, unless the prohibition in seet
76 would have that effect. By that section the bank is pro
dealing

hibited, except as authorized by the Act. from

the buving or selling or bartering of goods or from engagir
or from lending mor

i any trade or buginess whatsoever,

or making advances upon the security of any goods, ware

or merchandise This would no doubt prever

warchouse receipts that might com

ivid

from lending upon

with the provincial law and upon which a private ind

nire a good secur

or another corporation might ac
would probably also be held to prevent a hank
I by the proving

‘rom real

on s gecurity, oo manner authorize

money

law and thus open to other lenders o

When a bank sells goods which had been pledged to

covered by a bill of lading, it may beecome liable to the pur

chaser upon an implied warranty of title: Pewchen v, |
perial Bank, 20 0. R, 325 (1890). See also Confederali

Life v. Labatt. 27 Ont. A. R. 321 (1900),

90. When bank may take security.—The hank chall not
acqnire or hold any warehouse receipt or bill of lad

ing, or any such security as aforesaid, to secure the

payment of anv bill, note, debt, or lability, unle

such bill, note, debt or liability 18 lu'gnt“um‘] or

tracted,

(a) at the time of the acquisition thereof by the bm
or,

(b) upon the written promize or agreement that suc!
warchouse receipt or bill of lading or security

would be given to the bank;

Provided that such bill, note, debt, or liability may
renewed, or the time for the payment thereof ex
tended, without affecting any such security,

2. The bank may,

yds, wares and merehan

(a) on shipment of any
dise for which it holds a warehouse receipt, or a1

such security as aforesaid, surrender such receipt
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or security and roe

' n \ il m exchange
therefor; o:,

(b) on the receipt of any goods, wares and merchan-
dise which 1t holds a b f lading, or an)
such security as aforesaid rrender such hill of
lading or security, st he goods, wares and
merchandise, and take a warehous int there
for, or ship the goods ires and merchand
or part of them, and take another hill of lading
therefor, 53 V. c. 31,5 75 64 \ 26, 5. 18

A warehouse receipt o1 hill of lading, or a ~ccurity under
section 88 can only be taken as collateral security by a hank

(1) if the bill or note is negotiated at the time the hank

acquires the gecurity, or (2) if the debt or lability is con-

tracted at the time of such acquisition. or (3) il at the time

the bill or note is negotiated or the debt or liallity con-

tracted there is a written promise or agreement that such

warehousge receipt or hill of lading or security <hall be given
There are several grounds for a somewhat striet inter-
pretation of the sent section. and others of a like nature.
The general rule is laid down i1
bank shall not, except as authoriz

ectly or indirectly lend money on the

1 seetion 76, viz., that a
the Aect. cither dir-

security of any goods,
wares or merchandise, Sections 86 and 88, which

are among

the exceptions to 76, are controlled hy the present section,

which is prohibitory in declaring that a bank shall not ac-
quire or hold any of the documents of title

named, exeept on
the terms indicated

Iy section 60 of the Bills of Exchange Aet “a hill is
negoiiated when it is transferred from one person to another
in such a manner as to constitute th
of the bill.” “ Holder ™ in that Act

r endorsec

¢ transferee the holder
i= defined as the
of a bill or note, who is in pos

yee
sion of it, or the
hearer thereof. He need not be the owner, he

merely for discount, colleetion or the h

mayv have it

e: 80 that the nego-
tiation of a bill or note 18 not nece

arily a sale of the instru-
ment, but may he a pledging or a mere trans

s of posses-
sion, provided the transferee is in a position thereby to ac-
quire the status of a holder as above defined. The word
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“negotiated ” would appear to be used in a narrower sense
in this section. Its being joined with the words “debt or
liability contracted ” would seem to restrict it to the purchase
or discount of the bill or note by the bank, and not to
include the renewal, which is trtated as something distinet
of the section. See Jonmenjo

i the concluding part
Coondoo v. Watson, 9 App. Cas. 561 (1884)
In the Bank of Hamilton v, Shepherd, 21 Ont. A. R. 15¢

(1894), a warehouse receipt was taken by the bank on the
renewal of a note, no actual advance being then made. It
was held that this was not a negotiation, and the bank was
not entitled to hold the security

The fact that when the renewal note and the warehous
receipt were taken by the bank, another warehouse receipt
which had been taken when
not to bhe a negotiation or suflicie

the debt was contracted, was
ed, was held
the (ransaction within the provisions of this section
Noye, © 0. R. 631 (1885), it had
of the antecedent

gnrrende
to bring
In Bank of Hamillon v

been considered that the surrender
with the renewal, might

and the taking of a new one
a negotiation within the meaning of the definition

given in Foster v. Bowes, 2 P. 1. 256 (1857).

treated as

9

In the Bank of Hamilton v. Halstead, 28 S, C. Can. 235
liscounted and the proceeds placed

(1897), where notes were «

to the credit of the customer when the assignments were
the monevs were reallv under the control of the

given, but
held that the notes were not “ negotiated

bank, 1t was
within the meaning of this section., nor was there any
“debt ”* contracted at the time, and that the securities were
consequently void as against the assignee for creditors
Qlwver, 17 0. R, 402 (1889
the corresponding

In the Dominaon Bank v.
was pointed out hy Boyd, (., that in
clause of the former Aet the negotiation of a note 1 put
i contrast with its renewal; and that the mere renewal
cannot be read as meaning negotiation. See to the same
effect Bank of British North America v. Clarkson, 19 U, U
C. P. 182 (1869).

Where a warehouse receipt was indorsed to the accept
of an aceommodation bill by way of security for his acce

ance, it was held that there was no debt contracted at




time so as to give the accep { elaim t he propert
mentioned in the warehouse receipt: Cockh v. Sylvester
1 Ont. A, R. 471 (1877)

When warehouse receipt ere tran rred to a ban v
mdorsement and nstrument of pothecation contempor
aneouslv with the discount of a promissory nots ide by the
1olders of the receipts and the plucing of the oceeds of the
discount t he credit of such holde the insa m wi

yheld although the account was genera wer 1 whe
transactions took place proceeds being placed
freelv at the disposal of the « et Ontario Bank v
O Reilly. 12 0. L. R. 420 (1904 Toronlo Cre & B.
insfer | dorsement
8 ( ontracted he I'he
) i e to cover
fut ) 4
ilehted
Olise receipts a iteral
sech for draf and agreed that if the proceeds of the
wdds were more than sutlicient to pa wse draflts the sur
Id go to pay an ol e htedne the agreement
void as to the latter: Perki v. Ross. 6 Q. 1. R
umber company win locuments

logs 1m a river

as security for nrevious advances,
the bank acquired no lien on the logs: Noss v M olsons Bank
Jorion, 82 (1881)

Where a bank took a sccurity which was claimed to |
rregular, but the customer in compromise of a suit agreed
hat the bank shouald sell the goods and apply the proceeds

debtedness, the bank was entitled to hold themn as

wainst the sherifl who subsequently levied on them under an
execution against the customer: \rmstroig v

N. 8. R. 559 (1503)

Ruchanan, 35

Written promise or agreement.—'I'hc Bank Act

provided that the bill of lading «

of 1871
v receipt should be trans-
ferred only when the hili or note was necotiated or the deht
contracted, unless at that time there vvas an * understand-

ng " that they should be given subsequently. In the Bank
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Act, R, 8, (L (1886), chap. 120, the word used is ** promise ’
\ct of 1890 the words ** written promise or agree

in the
words have bLeen

ment " were substituted.  Although these
1sed in this eonneection it is =urprising how =cldom

1
s0 long

thev have come up for judicial interpretation

Ross, 10 U, (', Q. B. 161

In the Royal Canadian Bank v
secured by bills of lad

7). the bank made advances to b

¢ and warehouse rece pts for coal and stone when receive

ods came from time to {ime, and bills of lading
The transac-

warehouse receipts were given to the hank
tions were sustained, and it was held to be no objection tha

the agreement was to give bills and receipts for goods,
which, at the time. the customer was not possessed

to the same effect, MeCrae v. Molsons Bank, 25 Grant,
(1878): and Re Central Bank, Canada Shipping Co’s ('
Merchants’ Banl

Ne

21 0. R. 515 (1891) In Suter v. R
Grant, 365 (1877), a manufacturer, when getting advances
from the bank, proposed that he should warehouse his good-
as manufactured and pledge the receipts with the banl

This was agreed to, and such receipts given from time to
time. It was held that it was no objection that the good-
and receipt were not in existence at the time of the agree
ment. It was contended by plaintiff that the alleged agre
ment was not valid as it did not specify the number of cases
or their value. This was held not to be too vague or un
certain to entitle the bank to hold the reeeipts, In Tennant
v. Union Bank, 19 Ont. A. R. 1 (1892), the bank made a

vances to mill owners for getting out logs, on a promis

that warehouse receipts would he given to the bank on th
lamber to be manufactured from them. These were giver
from time to time as the lumber was manufactured and
piled in the vard of the mill owners. The bank was hel

entitled to the lumber covered hy these receipts.

A somewhat analogous case is that where a chattel mor

gage has been given in accordance with the previons promis
fraudulen

or agreement, and it is songht to set it aside as
preference, Instances of preferences heing sustained o
the ground of a previous promise or agreement will he found

in Ex parte Hodgkin, L. R. 20 Eq. 746 (1875): Allan
(larkson, 17 Grant. 570 (1870) : McRoberts v. Steinoff

11
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0. R. 369 (1886): ('la

(1888) ; Embury v. West T (18R88) : Lawson W
(feoch, 20 Ont. A. R. 464 (18033

In scarcely anv of the case n t ihject do the pre
cise terms of the agreemer ! 1 In mos
them all that appears 18 th ' 1 it
give gecurity Once this was clear wroved secms to hav
been considered, as a r that the conditions were met
In Lawson v. MetGeoch, s t page 475, Maclennan, J
savs: It 18 said that the reciment was oo vague an
uncertain to bhe attended ) #s It s not wi that any
particular goods were mentione vhich were to he mort
gaged I am not pressed with tl bjection I'he debton

a farmer, and the mortgage was w a chattel mort

I think that means a wigage of the debior’s chat

tels and that the defendant could have selected a sutticier
quantity of the debtor's goods, and « nred Wwie
gage upon them.”

It is probable that, in accordance with the favor shown
to commercial and banking transactions, a promise or agree-

ment to give one of the

securities mentioned in this section
would be more liberally construed than one to give a chattel
mortgage. 'n drawing up such an agreement care should
he taken that it is made wide ¢nougl I'he promise may

include more than the receipt or the security, hut the latter
cannot cover more than the promise. The property need not
be in the possession of the customer, or even in existence,
when the customer obtaing the advance, but i1t must he in
contemplation that he is t

) Aequine The promise may
be to give the securities from time to time An agree
ment to give a hill of lading, warehouse receipt or security
f goods up to a certain quantity, o
to a certain value, wonld prohahl

with the law.

for a certain class « np

we a sufficient compliance

In this way by an agreement with a wholesale manu-

facturer, or purchaser or ghipper, mentioned in section 8K,
making advances, provide that
ties should be given it from time to time

a bank might, whe ROCUT1=

¢ the goods are
manufactured or purchased, and thus keep its claim secured
while allowing the business to he carried on




!

[ —

188 THE BANK AC1 | 5. 90
Renewal.—A bill or note may be renewed or the time
1y such security If taken

extended without affecting ar

as security for more than one bill or
kept distinet in taking r

note it would not b

necessary that they should be
newals, provided the new bills or notes did not in the ag
the old with the interest

gregate amount to more than
m

added, and provided no additional debt were included
Barber v. Mackrell, W. N. 1892 p

any of the new paper

1.3,
Exchange of securities.—Subsection 2 provides for the
conversion ol one these classes of securities into another
it holds under a war
|

when it receives goods )

when the bank ships goods which

house receipt or security, or
which it ho a b
\ purchaser of hops had given a bank securities un

| of lading or such security

section 74 on the hops. At the request of the bank he con
stituted his bookkeeper his warehouseman, and the latter
issued warehouse receipts to the bank in substitution

It was held

these securities, there being no new advance
that this exchange was valid under this sub-section: Conn
Smaith, 28 O, R, 629 (1897)

irisonment for a term n

Section 143 provides for im
exceeding two vears for wilfully making a false =ta

¢ documents named in this section

ment in any one of 1

and section 114 provides the
who has control of the goods

ame punishment for any perso
covered by any such documen

wrongfully alienating or parting witl the goods or wit!

holding the same from the bank.

91. Rate of interest charged.—'I'he bauk may stipulate

for, take, reserve or exact any rate of interest or d
count, not exceeding seven per centum per annum
and may receive and take in advance, any such ra
but no higher rate of interest shall he recoverable
the bank. 53 V., e. 31, s. 80

I'his section and the following one formed part of s
tion 80 of the Aet of 1890, the whole section reading as
follows: “80. The bank shall
penalty or forfeiture for usury, and may stipulate for,
reserve or exact anv rate of interest or discount not exceed

not he liable to incur a




g ! or cent
uch rat
be re erable by the |
( rest whateve
latter section wa Y
Viet ap, 11
{ by { } N
a stipulate or,
) ( i |
f 1nte
a 1 1 e recel
a1 nd p
ontinue t ¢
wrreement o
{ he Con erot
6t 1l mn wa
effeot the 9th s
| 1l the |
rt Jdation 16
01 id th
[ rther penal
bargained 10
e Act of 186
forfeitiire
bank could not recovs
| er rat
titled to recover it
W been unmiform
In Barnhor V A
held that a plainiiff
1he eJa dd
eg I'nder the \et
Kaines v. Stacey. 9 |

10 1 O P 180 (

\ppendix 1. (1861): [

68 (18R3)

In the Provinee

Leen conflieting In

of Quebec also the jurisprudence has

\ ! 189
r \ « nd tuke in
at sha
a 1 \ 1y allow any rate
po ) | { I'his
13 l | (‘anada,
! | nl
e, TS rate of
nan ' 1 wn Al
ed d \ ) ny s
! vnur
\ ( | whe
¢ 1 L 1 ntey 1}
Ban ( n, 17 U. C. C. P. 214
t T (18t d t

) t \ nishment
¢ ¢ I 1¢
he ) 100 liable t«
L i I 1€ ‘ d al
ur s against anks, that ma a
pProvinet Since that time a
seven per cen If, how
ud, wo ‘ { r b 1
( t I '
Do e e me have
wrts 6 0. 8. 542 (1843), 1t 18
ho had veluntor il wre than
in action to recover X
3 the contrary was held n

Q.0 F y (1859): Jarvis v. Clark,
1860): Quinlan v. Gordon, 20 Grant

ederal Bank, 9 Ont. P. R

fulflan v

Nye v. Malo, ¥ L. C. R. 405 (1857)
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it was held in appeal that under the law of 1853, abolish-
g the |nnnil|v.~ for usury, the maker of a promissory
note, whereon interest at a higher rate than that allowed
by law had been retained or paid, was entitled to have the
excess deducted from the principal.  In Massue v. Danser
eau, 10 L. C, J. 179 (1863), the Court of Appeal, by thre

Judges against two, reversed the Court beiow, and decided
that money paid voluntarily in excess ol the legal rate,
could not be recovered back I'he guestion was raised in
anotier case which went from Lower Canada to the Pni

Couneil, Kierskowski v. Dorion, 5 Moore (N.S.), 397 (186%)
upon another

but their lordships there decided the «

ground. They say, however (p. 430), * But an action fo

recover such excess could not properly be called a civil

proceeding for usarcy, the words of the Aet (16 Viet. chap

8) evidently pointing to a procecding :pon the fact of
usury iteelf and vot upon claims which resulted from it

# % % The whole effect ol thiz Act 1s, that a usur
ous contract shall no longer subject a party to penalty or

be invalid so far as it stipulates

| forfeiture: but that it sh

| for more than six per cent

The authorities on the subject were reviewed by Pagnu-

elo, J., in La Bangue de St. Hyacinthe v, Sarrazin, Q. R. 2

b G 96 (1892), where he held that the provision in section

80 of the Act of 1890 prohibiting a benk irom taking more

than seven per ceat. was a matier of public order, and that

the defendant was entitled to «redit for $5,768.35. which the

bank had from time to time vakea in the course ol business
over and above the legal rate ol sevea per cent.

Defendant agreed to pay the plaintiff bank interest, first
at the rate of 24 per cent. and afterwards at the rate of
18 per cent., and from time to time gave 4hm||u~ for the
same which paid up to Jannary 31st, 1902. Held that he
could not recover back the excess above T per cent. whicl
he had paid: but that after January 31st, 1902, the bank
could only recover interest at the legal rate of 5 per cent
as a promise to pay 18 per cent. would not justify a judgment
for ¥ per cent.: Bank B. N. A. v. Bossuy!, 15 Man. R. 266
(1901).

It has however been held by all the judges of the Yukon
Territory that when a customer has agreed to pay a hank
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more than | per cent,, that the agreement s void «

the excess, that the customer 15 not entitled to

gtich excess when paid voluntaril it that the bank 1s en
titled to recover T per cent.: Canadian Bank of ('ommerce v
McelDonald, 3 Western L. I, at p. 101 (1906), and the cases

[ Benallack Bauk of B. N. A., and the Bank of B. N. A
1

v. Lafrance, therein referred to I'he same has been held in
Eritish Columbia by Martin, J., in Adan Bank of Mon
treal, 9 B. C. R, at p. 316 (1899), and in Bank of Montreal
Hartman, 12 B. C. R 375 (1905) In Willwams v. Bar
Commerce, 13 B. C. R. 70 (1907). Hunter, C.J)., held that
no action lav to recover back the excess oy T per cent
The weight of authoritv in our Courts is in favor of

allowing a bank the legal limit of 7 per cent, when there has
been an agreement for a higher rate, and this seems to be
more consonant with the reasoning in Aiershowskr v. Dor-
on, supra.

It has been also held that creditors have no right to raise
the question of excessive interest charged by the bank
Benallack v. Bank of B. N. A., cited in Ritchie v. Canadian
Bank of Commerce, 1 Western L. R. at p. 503 (1905)

Section 81 of the Aet of 1890 contained a provision re
garding usurious notes and bills which was originally 3
\'in!,nimp 8, sec. 2. Certain old provincial statutes relating
to wsury remained in force untii they were repealed by 53
Vict. chap. 34, sec. 2. As was pointed out in the former

rendered section 81 of the

editions of this work this
Act of 1890 superfluous. In the revision of 1906 it has
been omitted as being obsolets

In addition to the seven per cent. a bank may make the
additional charges for collection mentioned in sections 93

and 94

92. Allowance of Interest.—The bank may allow any rat«
of interest whatever upon money vln-;nr"r-u with 1t
V.. e 31, s 80

93. Collection charges.—When any note, bill, or
necotiable security or paper, payvable at any of the
hank’s places or seats of business, hranches, agencies

or offices of discount and deposit in Canada, is dis
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counted at any other of the ba nlaces or s
business, brancoes, agencies or ( es of Jiscoun
deposit, the bank may, in order to defray the exp

attending the collection thereol

addition to the discount thereo 1 percentag

culated apon the amo 1ch note, bill, or

negotiable security or paper, not exceeding,

note. bhill. or other nezouable security or pape

(a) for less than thirty day one-eighth of o
centum

(b) for thir days or over less than sixty d
Oone [ 1 1« centum

(¢) lor sixty 2 0 han ninery
three-ei f ¢ per centum; and

(d) for ninet ays or over, one-half of o
centum 3 V., e, 31, 8. B2

I'he charges in this section relate only to bills, note

which have been disconated by the bank, and not to
which they have received for collection, No rate is fi
by the Act for the latter A\ bank is not allowed to
ch for cashing a Government cheque: sec. 98
above rates have heen in force since 1867,
94, Agency charges.—The bank may, in discounting
note, bill or other negotiable “ecurity or paper

fide payable at any place in Ca wada, other
at which it is discounted, and other than ong
own places or seats of business, branches, agen
offices of discount and deposit in Canada, re
retain, in addition to the discount thereon, a
not exceeding one-haif of one per centum or
amount thereof, to defray the ¢ xpenses of agency
charges in collecting the same. 53 V., ¢, 31,5 8
95. Deposits and payments.—The bank may, subje
the provisions of this section, without the authe
aid, assistance or intervention of any other pers

official heing required,




(a) receive deposits \ ¢ |
tever hig age S ) ) o1 n life 1
whether such pers ( aw to ente
Into ordinary contract ) ind
(b) from time to time rey 1 of the princ
pal thereof mnd pa the ) r any part o
the interest t m 1 per injess hefore
such repavmen mMong y deposited in the
ank is lawfully umed he property of ne
ther persor
2. In the case «f any @ ¢ money so de-
posited may be paid 1o t} CPosi with the consent
of the claimant, or to the « I t t] msent
of the depositor
3. If the person making ar 1ch deposit could no
under the law of the pr e where the deposit
mad deposit and withdraw mon n and from a
hank without this section. the total amount to b
eived from such | m on deposit shall not, at an
time, exceed the sum o hundred dollar 53 V
i1, s, 84
Deposits.—Sections 16 } \c¢t relate to ba
hanks of discount; the pre ¢ clates to them a
banks of deposii Althoug ( t said in the Act o
the subject it ig one of the s npo unctions
e general adoption of the poli ) | v networ o
these institutions has heen established throughout the Do
on, and in the older and wealthie ortions of the
country where there is more capital than is necessar "
wal requirements, thev receive deposits which are trans
tted to those points where the capital not sufficient o1
the necessities of business. We have thus a system whicl
works automatically and i< admi=ahbl dapted to the devel-

opment of the country.

While the paid up capital of our banks was on Dec. 31st

1907, only $95,995,482, their deposits in Canada were no les

an

ave:

$5678,653,921.

(1)

w'l

In

the

These

ordinary

are

received

irrent con

chiefly
ymereinl

mn
A

13

thre

unt
"
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Dominion and I

by corporations and individua

(2) Special deposits at interest by the

vincial governments and
for which latter deposit receipts as a rule are issu |
(3) Savings bank deposits, the bank having savings d
partments, where non-commercial  accounts are kept
terms, interest heing generally credited hali

special
usually withdrawn by receipt instead

or oltener, and money
oi by cheque and on the produciion of the e l""""‘v' pis

notice of the intended withdrawal of large sums be

book
often required, el I'hese savings departments are not ge
erned by the provisions of the Savings Bank Aets, R, 8. (
e. 30 and 37: but are carried on by the banks under th
Bank Act

By section 54, the statemenc 1o be laid belore the sh:
holders at the annua meeting must show not only the to
amount of the deposits, but must distinguish between ri

and those uot bearing interest. In

bearing nterest,
the Government, Scaedule D, separate

monthly returns to
statements are to be made of (1) deposits by the publi
abie on demand in Canada: (2) deposits by
in Canada: (3) depo

the publie,

able aiter notiee, or on a fixed day,
elsewhere than in Canada; (4) deposits made hy other ha
in Canada

vable by a bank unless

FEdwards v. Vere

Interest on deposits is no' |

| is a special agreement to that effec
& Ad. 28 agreement is to

plied from the circumstances of the particular case: fe /
R. 4 Ch. 14 (1868): lle D

2 (1833): or unless such an

of England Banking Co, 1.
can & Co., [1905] 1 ( h. 30%7. The bank mayv allow an 1

upon money deposited with it

ol interest whatever

Deposits from disqualified persons. - \s the =ubje

ox exclusively to the
under sed the B. N. A, Act, the cla
persons qualified to enter into contracts differ in the

The Dominion Parliament under its juri=d

proviacial legis

civil rights belon

92, s.-s. 13 of

Provinees

over the subject of banking has undertaken in this =
to override the provineial legizlation which disqualifies
tain classes of persons from enteriig into such contract
by declaring that each of . such disqualified persons
depogit in and withdraw moneys from a hank, prov




|
s(ua

provinces and arried women 0 hen
Bank and depositor. —\\ ) | int \
ceases to be the money of the ‘ ) .
omes the propert the s v 1"
propert 0 L part W ( | ] ]
hoo of the b I'he latt ' ‘ reditor
! hal Lor the a 1 | ( \ wiwed
the bai ‘ custone { \ fut
que rus HI and batlor ) LI re
or: Foley Hqil, 2 H. L. (s 6 (1NN { Leveaua
DeG, J. & S, at p. 5 (186 / | ¢ Mastermm
Bank. 36 L. .J. Ch, 151 (1566
Moneys deposited in a ban irrent a it are sub
ject to the banker's lien, uniess pai \ received for a
particular purpose: M Currie \pp. Ca 30
If a customer has WCCoun n oa ban ¢ m
specily at the time o I q eposil of
then g to be apphied.  In dela ) g il
banl deter e its application: 1 f Hirst. 1 B
Ad. 760 (1833): Stmson v. 1 D B ( 65 (1%23)
Johnsor Robaris, 1., I, 10 ( 505 (183
\ customer of u bhank had at the time cath a cer
tain sum to his credit, and the banl lid two of his note
one secured by an endorser. a 101 8 \fter
leath the bank applied the | 1 oon the latter note
I'hiz was upheld, although his esta “s in ent: e W
a PO L RO156 (190
Where a ¢ depos 1 hd ray we heen
mad | st10 e applica W thes {1 WOl
matter of importance I'he wone | ha re 1= 2
presumption it the sum hrst 1 1owhin s
paid oul I'h is a4 presumption which may
ehutted f (us 1 M HON 16) I'he ule n
Clavion’s Case pplies where there 1s one unbroken aceount

even between e

ecific receipt

sturs que trustent

to the pavinen

But when a hank applie

a s

fic

balar
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Mutton v. Peat, [1899]

a customer, the rule does not apj ly:

2 Ch. 556

A bequest of the testator’s “ ready money ™ includes
money on deposit in a bank: Parker v. Marchant, 1 Youny

& Collyer (Ch.) 290 (1842); Stein v. Ritherdon,

369 (1868). The balance in a bank has been held to be
cluded in a bequest of “all the debts due to me”: Car
Mer. 541n (1811); also in bequest of “money
12 (1828); and of

DeGG. M. & G. 55 (1855

Carr, |
hand ™: Vaisey v. Reynolds, 5 Russ,
my moneys "' Manning v. Purcell

Payments by a bank.--'The ordinary wmode of paym
out of moneys b bank to a depositor who has a curre

account is by the honoring of his cheques.

In the absence of instructions to the contrary it may als
as his agent pay any bills or notes which he has made pay
able at the bank: Jones v. Bank of Montreal, 29 U. C. Q. BB
M8 (1869): Kymer v. Laurie, 18 L. J. Q. B. 218 (1319)
Robarts v. Tucker, 16 Q. B, 560 (1851): Vagliano v. Bawui
England, [1891] A, €. 107 \ bank refusing to pay :u
- refasing to

instruments incurs the same liability as
a cheque: H(ll v. Smith, 12 M. & W. 618 (1844); Hell v
(Carey, 8 C. B, 887 (1849).

When deposit receipts have been issued they us
contain the terms on which the money will be paid, o1
a matter ol agreement,

In the case of ordinary deposits and accounga in the sa
ings department oi a bank, the conditions as to payment a1

usually printed in the pass-book supplied to the custome

A\t a rule a receipt is taken from the customer for
amount paid out to him, and presentation of the pass-bo
|1w|tlir‘(‘(‘,

Money due a depositor or other customer by a bank beir
a chose in action, is assignaole like other debts or chose
in action. Such assignmenis noi being dealt with by the
Bank Act or the law merchant, are governed by the law o
the province where the deposit ic situate, It would al

)

pass to an assignee [or the benefit of creditors under ar

signment covering dehts,




1

the provinee of Quebee,

would also b ment (saisle arret) i

nd to a garnishee order in the other

provinces Harris v. Cordingley, Q. R. 16 8. C. 501 (1899

Wentworth v. Smath, 15 Ont. . R. 372 (1893). Such a pro
ceeding would justify a ban n not honoring
even those issued before the order, and although the balance

exceeded the amount atmed : Rogers v. Whiteley. | 189
A, C.118: Yates v, Terry, 119011 1 0. B

Cheques.—The general subject of

egotiabl

imstruments is dealt with in the Bill ange Act,

secs. 165 to 175 inclusive, "These sections with full notes will

be found in the present work immediai following the

edules to the present Act, and to them the reader is re
ferred

As above stated, money is ordinar withdrawn from a

bank 1n a current aceoan tl cheques o the customer
angd 1l i# part of the law merchant that the bank shall honor

Bills
whlization in section 167,

the duty and authority of a bank to pay

these cheques when there are funds to meet them. The
Fxchange Act recognizes th
when it speaks of
1 cheque.”
A bank having sufficient funds of 1l

ts hands is bound to pav it, and

e drawer of a cheque
in case of refusal ig liable
y an action of damages: Marzetti v. Wilhiams, 1 B. & Ad
(1830 : Whitaker v. Bank of England, 6 C, & P. 700
(1835) : Folew v. Hill, 2 H, 1., Cas, 28 (1848): Rolin v
Steward, 14 C. B, 595 (1854): Todd v. Union Bank, 4 Man
R, 204 (1887): Fleming v. Bank of New Zealond | 1900] A
C, 577; Perreault v. Merchants Bank, Q. R. 27 S. . 149
(1905). The damages recoverable bv a non-trader for the
wrongful refusal of a bank to allow him to withdraw a special
deposit, are nominal or limited to

Henderson v. Bank of Hamilton, 25 0. R. 641 (1894), 22

Ont. A. R, 414 (1895); Bank of New South Wales v. Mil-
vain, 10 Viet, R, (Law) 3 (1884).

interest on the money:

Pass books.—As a rule, customers having a current ae
count in a bank, are furnished with pass-hooks, in which are
entered the deposits as they are made, and also the with-
drawals by v‘thu'- and otherwige. and which show the balance

heques
any eques,
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om time to time.  The cheques and other vouchers f

moneys paid out bythe bank are handed out to the custon

at intervals ni»"nllllll.“_‘ upon the volume of the business,

the convenience of the parties, in many cases at the end
each month, A receipt is usually taken for these vouchers
and acknowledging the correctness o account sign
h the party receiving them, often essenger or ofl
subordinate employee of the customer How far suc
entries should he evidence of a settled account has T

a matter of controversy and has not

or satisfactorily determined. It has been held that pe

anthoritativ

cal acknowledgments given to a bank of the correctness of

an account cannot be set up as a }'lll' to an l'lhlllll'_\' nto t

account,

en specific errors were charged

the

banl

Re Chatham Banner Co., 2 0. L. R. 672 (1901); a position

that will scarcely he challenged

I'he subject has been discussed in two recent Ontar

cascs of considerable interest. In the first of these,

Bank of Montreal v. The King, it wa

preme Court, in the Court of Appeal, and by the trial

Judge, in 38 S, C. R. at p. 2

%9
1
605: and 10 0. L. R. at p. 126, respectively.

11 0. I. R. at pp. 599 and

wag hel

in all the Courts, that if a customer were precluded fro

questioning the correctness of the

1t

would

ordinarily on the ground of estoppel. and as the doctrin
of estoppel could not be invoked against the Crown, it «

not avail the bank as a defence

The second of these cases is Monlgomery v
W. R. 279 (1908), and to be reported in 15 O. L. R.
trial Judge had held, 9 0. W. R. at
the signing of monthly acknowledgments of the correc

Ryan, 11 (

(1907),

of the account as contained in the bank pass-book in whi
compound inferest at the rate of 7 per cent. was charge

did not hind the defendant even as to the charge of 7 per

cent., the legal limit by the Bank Act.

It was held, hov

ever, by the Court of Appeal, 11 O. W, R, at p. 200, that
such acknowledgments, although not sufficient to establis

an acquiescence on the part of the defendant in the charg
of compound interest which did not appear on the (
of the acconnt, were sufficient with other evidence to est

T'he

considered in the S

lid




.‘~|1 acquiesen m t o 1 i ent of |
7 per cent. simple intere |
: In England \
mn a unsettled nsatisfact i n |/ y
Banking a chapte | (
8 £ Commercial Ban Rivin \l I |
I 8¢ / ( - ( )
(1882), 1 ' Ban / ) O R D %
(1880). and [1891] A. ( 0 is \
nret 1 ( A / ] d ( J
i the )wl’ wlars and proeeecdn ( \ 1
'he remarl {f Lord Esl ind M |
hattert T ( p
H tomer to examine 8 pas md 1o toar 1o
( ) I o 1 1! e i ol
|
e duty of the customer to maks mnination is
! more fully recognize n the Amer I I'wo leading
“/ he As0s on subject are t Leal \/ Bar
< Vorgan, 117 1 S, 96 (1885 aind il v. ("hemiea
. National Bank, 171 N. Y. 219 (1902)
i Deposit receipts.— When n deposited with a ban
, which ig not to be withdrawn he ( ary course of
l; ‘ business, but only after certan tice after the exp
W tion of a certain time deposit receipt 18 usually given
.“',' \ considerable controversy has a n o whether thes
netroments are negotiable and tra erahle « ¢ or
endorsement. Of course ueh will depend pon the e
11 0 cise terms I'hose in question in the earlier Canadian case
I'l had not the words * hearer ' rde ind it was held
th that the holder by endorsement could not recove h
¢ OWN N See Mander v. Boyal Canadian Bn b0 17 4
W C. P 125 (18 Bank of Montre v. Lattie, 17 Gra P
AT (1870): Lee v. Bank B. N. A., 30 U, C. C. P
Tm In Voyer v. Richer, 13 1. ( | b (1869), the Q o
ho Courts held that even where the receipt wa wable to
tl order was not negotiable In the Pr Counail, 1. R
ab 5 P, (. 461 (1874) it was said that there was * high auth-
harge ority in favor of congidering 1t to be negotiable but 1l
e fa case was decided on another ground
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In Re Central Bank, 17 0. R. 574 (1889), the receipt wa
in the following form: * Received from Messrs, Cox & Co.,
the sum of six thousand dollars, which this bank will re
pay to the said Cox & Co., or order, with interest at four
per cent, per annum, on receiving 15 days’ notice h
mterest will be paid unless the money remains with t

bank six months I'his receipt to be given up to the bar

en payment of either principal or interest is required
Bovd, C., in giving judgment in favor of the holder
endorsement, said: * 1 have a very strong opinion that th

deposit receipt as drawn 1s a negotiable instrument, under
vhich the claimants are entitled to succeed as upon a
lded that, being
it to be transferable by e

promigsory note made by the banl

yr.n\.\”n to order { was mes
dorsement, and the bank which had issued it in that for

sd from «

ing itz negotiability

I'nder the Bills Exchange Act the words * orde
or * bearer are nol ured to make an Instrument a
promissory note If intended that it shall not be negotiable

it shot contain the words *“not negotiable or som

words to the like effect : sec. 21. It would then require to b

transferred in the manner prescribed by the law of ti
respective provinees for the transfer of choses in action
or rights of action: that is by assignment and not by simj
ogsement \ifte such assignment the assignee ca
e upon it in hiseown name. See the Judicature Aect, R
N, 0. chap. 51, see. 58 (5); Rev. Stat. N. S. chap. sel

19 (5): Con. Stat. N. BB, chap. 111, sec, 155; Rev. Stat. Man
chap. 40, see. 3, 39 (e): Cons. Ord. N. W. T chap. 41
Rev, Stat. B. C. chap. 56, sec. 16 (17). In Quebec the
assignee has no possession available against third persons
until a copy of the transfer has been served on the debtor
unless the latter is a party to it: C. C. Arts. 1570, 1571
I'he institution of an action against the debtor is a sufl
cient serviee of the transfer of the debt: Bank of Toronto
v. 8L Lawrence Fire Ins. Co., |1903] A. ( 595 Norel v.
(Yuebee Southern Ry. Co., 8. C. Can. 686 (1905).

\ deposil receipt is a good sukject oif a donatio mortis
causa even when the order lor its payment is in the form
o a cheque signed hy the depositor: In re Dillon, Duffin v
Dufiin, 44 Ch, D. 76 (1890)




R. 609 (1889
8 A case where a b Vas co Wit 0O |a in
[ a deposit re it a dt | POEILOT, O AV
r the covniry for ®ome month @ "0 1 friend
wno forged hi- name and 1 ( the retur
f the deposiio ned what had i t d
ot notify the bank or take any steps to recove Ihe |
the ecountrv. and aflter hteen tr 1 lepo
sned the bank a I 15 held entitled to re
Sro B New | I B. 21 (1891)
very s ar case, whieh resu | fferent In th 15
he friend with whom 1 ! P | lepos
r oth ums, and on the tur
ge fror n. The jury fo 1 th
osit receipt was not included in the mortgage, a1 1
dict for the depogitor; but the Cour ld that he wa
topped from recovering by his du W\ lismissed his
ction
96. Payment of trust deposits I .
bound to see to the execut st
expresse mplied on 1wt ch
posit made under the authorit Aot i
2. Except only in the case of u lawfu i, by so
other person bhefore repavment, the re nt of the
son in whose name an 1 lenosit stand )’
stands in the names of two persons, the receipt n
or, if it stands in the names of more than twe persons
the receipt of a majority of such persons, shall, not
withstanding any trust to which such deposit is then
subject, and whether or not the bank sought to e
charged with such trust, and with which the d posit

trust

has been made
ol

had notice thereof, be a sufficient
arge to all concerned for the payment o

pavable in respect ¢
3 I

dis-

f any money

f such deposit

The bank shall not be bound to see to the application

of the money paid upon such receipt, \ 1
84,

5 3

Sub-section 1

contains a provigion respecting

ghares of the bank similar to that of sub-section 1 of




digcussion o of the bars {1
trust Nub=sectio 2 ol that ecti t
Ceel | ne o Wi wromore t T & sufl 1
lividend or bonus pavable ereon ; whereias by t (
receipt of f the ters n
1ner leposit t e more than ty ) em
| rule of English law ha ) case of mo
I y st rece 151 In e th
and not by the majorit rely, or it wi t 1
ker v. Symonds. 3 Swanston, 63 (1818): Hall \
11 Bea 10 (1849) : Lee v. Sankey, 1. IR, 1
(18%3) In the 18¢ ordina ) L« t
one and a receipt from hir sufficient : 11
T M. & W, 264 (1840) ; Helbul Neeidl, 1.. R
178 (1870). In the case of money paid 1nto a 1k
account 1t reneral implied from the purpos
account, and the relation between bankers and their
that it shall not be withdrawn without the joint orde
and the bank: s not discharged | pavment t
PPer Lord 1 f ) n Im N hons
Rob. 145 (1331). See also Husband v. Doris, 10 C
(1851) : and Brandon v, Scott, ¥ E. & B, 234 (1857)

Under the law of Quebs

ind the

payment may e

to one of several joint and several creditors, m
given by him will bind the others; but a release or
given by one without pavinent will avail « 0
share: C. (', Arts. 1100, 1101

It will be s hat g seetion of the A« {
the law in England as to a receipt from one of t
depogitors, or from the majority of a larger nu
t iz degired that the deposit shall not he withe
manner, then notice to that effeet <hould b (
bank

In the case of Bailey v. Jellett, 9 Ont, A. R. 187
it was sought to hold a hank responsible for moneys

ing to a client which a solicitor had improperly paid

bank in his own name, and whic had withdrawn,

bank manager was aware of the

ground that th

Court held that the bank was not liable:

}
he

but that

trust

v




96 | AYMENT O DEPO
r nole ind cheq { f ( \
notice of | leath ; that { e A 1
eredit were to b 1 0 | he elient
whose money pa ! ( S I
v. Stenning. [1805] 2 (

v that ar ke
themselves 18 designed o ipulated for, that cirenmstance
above all other nost readily establish the fact that the

{ hankers are in privity with the hrea {
¢ committed.” In the same « lLord Wes IV, D
14 Supposing tha 1 \ YO lentally vare
that a customer, being in a fidueiary « representative capa-
city, meditates a breach of 1rust s 1 che for that
purpose, the hi not I I nsaction
has no right to refuse the pavment of the chequ f
an executor or a trustee who lobted t 1 hanker r to
other perso v the lega 1stod f 1) 18sets of
trust estate, applies a n of tl 1¢ payment hi
own debt to the in lual having that en { ndividua

receiving the debt has at onee not onlv abune

hreach of trust. bhut participates n for his own personal

benefit.” 1t is not necessary that the word {

tee " *should bhe used hy the customer S eno that ther
1 should he something to indieate to the ba that the hank
hould know that other persons are henelicial nterestes

See (Clench v, Consolidated Bank, 31 1, (. (', ', 169 (1880)

[.. R. 6 Ch, App. 632 (18%1)

Kingston

have not heen eonsistent as

hanker liable

ind
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r a breach of trust committed by a deposit
facts that would put the banker upon further enquiry. If th
i henefit from the transaction his conduct
In Foxton v. Manchester

N. 8. 406 (1881), it was

anker is to derive
would be more closely scrutinized.
md Lxverpool Banking Co., 44 1. 1
' he benefit of a cheque

held that a bank conld not retain t

irawn on a trust fun ind paid into an overdrawn private
account : while in Coleman v, Bucks and Oxon Bank, |1897]
2 Ch, 243, und renmstances nearly the same the frans

actic |‘v was upheld

97. Death of depositor of $500 or under. If a person
dies, having a deposit with the bank not exceeding th
sum of five hundred dollars, the production to the bank

and deposit with it of

of the probate of the will
the deceased depositor. or of letters of adminis
or of letters of verification

(a) any authenticated copy

tration of his estate
of he v‘~?|‘.r or of the act of curatorship or tutor
Canada havin

ship, granted hv anv court i

power to grant the same, or by any conrt
authority in  England, Wales, Ireland, or
British colony, or of any testament, testamentary
or testament dative expede in Scotland: or,

(b) an authentic notarial copy of the will of the de-
ceased depositor, if such will is in notarial form,
according to the law of the province of Quebec; or,

(¢) if the deceased depositor died out of His Majesty’s
dominions, any authenticated copy of the probate
of his will, or letters of administration of his prop
erty, or other document of like import, granted by
any court or authority having the requisite power

in such matters
shall be sufficient justification and authority to the
directors for paving such deposit, in pursuance of and
in conformity to such probate, letters of administration,

or other document as aforesaid, 63-64 \ ., ¢. 26, s. 20
DOMINION GOVERNMENT CHEQUES

98. To be paid at par.—The bank shall not charge any
discount or commission for the cashing of anv official
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cheque of the Gover

et (a
partment thereof, whet

ing the cheque or on wm )

R 103

A bank 18 not compelled t

18l e 1 nt In
unless it one drawn upon itself by ( 1 T
customer; but if it undertakes to do st pa fu
face valuc It cannot make the collect ager (
allowed by sections 93 and 94 when it discounts the pa
of another party No penalty is prescribed in the Act for
breach of this section, but 1t would be a viclation of seet
191 of the Criminal Code, and punishable by a fine wm
sections 10562 and 1035
THE PURCHASE OF THE ASSETS OF JAN§

Before 1900 the purchase of the a n

other bank, now authorized

by the follow
111 inclusive, could only have been earried ou nder
cial Act of Parliament, The Aet
case of the purchase of the
the

was

Bank of British Columbia
(Canadian Bank of Commerce. the eonsideration

in that
case being $2,000,000 stock of the an 1
$£312.000 in cash. The purchase took effe e 2nd
January, 1901
Since that time under the provisions of these =ection
the following purchases have been made: 'l FExchange Bank

of Yarmouth, the Peoples’ Bank of H 1x, the Ontario
Bank, and the Peoples” Bank of New Brunswick, by the Banl
of Montreal; the Halifax Banking Company. and the Mer
chants’ Bank of Prince Edward Island by the Canadian
Bank of Commerce ; the Commercial Pank of Windsor by the
Union Bank of Halifax; and the

Summerside Bank by the
Bank of New Brunswick.

by

99. Bank may sell assets.—Any bank may scll th

he whole
or any portion of its assets to any 1k which
may purchase such aseets; and the selling and purchas

ing banks may, for such purposes, ente

other hs

into an agree
ment of sale and purchase, which agreement ghall con
tain all the terms and conditions connected with t

sale and purchase of snch assete. 63-64 V

c. 26, 8
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100. Consideration.—'I'he consideration for any such sal
and purchase may be as agreed upon between t sel
ing and purchasing banks
|
ha -

roany portic hereof, is

2. 1f the consideration
| { the purchasing bank, the

of the capita

ment shall provide for the amount of the shares
e selling bank

purchasing bank to | tl

3. Until su es =0 paid to the selling bank have beer
sold by such bank, or ha bheen digtributed among and
accepted by the shareholders of such bank, they sha

not be considered 1 of the purchasing

the purposes circulation 623064

bank fo
V., ¢ 26, s. 34

101, Submission to selling shareholders.——T'he agrecimen
of sale and purchase shall be submitted to the share-
ank, either at the annual genera

holders of the selling
mecting

meeting of such bank or at a special general

alled for the purpose

thereol ¢
f the agreement shall be mailed, postpaid, t

ank to his last known

2. A copy
each sharehold
dAress. at least four weeks prey

meeting at which the agreement

of the time and place of the

63-64 V., ¢. 26, 5. 35

of such
mslv to the date of
8 to he submn
together with a notice

holding of such meeting.

A special general meeting requires six weeks' public notic

¢ newspapers published at the place where the
tuate, and in the Canada Gazette

In one or
head office of the bank is
secs, 41w 4 2

102. Approval of agreement.—If at such meeting
carried by

agreement is approved by resolution

archolders, present in person or
it less than two-thirds of
| eapital stock of the ban

votes ol sh
by proxy, representing n

amount of the subseribe
the agreement may be execnted under the seals of

hanks. parties thereto, and application may
'
throngh the Minister

be made

to the Governor in Council,

for approval thereof




o
I RCTLA i )
>, Until 1 t l
(‘ouncil not ix iy t (3-64
V.. e 26, 8. 36
I'he voting w hall t ! eld
for at least thirty days: s ) Fully paid-up and pa
‘ paid-1 wnt equally: / ) il
Debenture (o ) (). R. 597 (1892
] I'he Minister is the Minister of Finan Receiver-Ger
eral: gee. ¥ (b)

g 103. Approval by purchasing bank. | ¢ agreemen
provides for the payment ol the sideration for sucl
sale and purchase, in whole or in part, in shares of
the capital stock of the purchasing bank, a for such

- purpose 1L 18 necessary to mcrease th 1 tal st

s such bank. the agreement shall not be executed on be-

. half of the purchasing bank nless nor until it

e approved b he shareholders thereof at the annua
general meeting, or at a special general meeting
such shareholder 63-64 V., 26, s y

No particular proportion of the stock of the purchasing
ank requires to he represented at this meeting or to vote i
the favor, as is required by section 102 in the case of the
selling bank; a simple majority of the shares voting at th
neeting 1= suflicient

111

the 104. Approval by government.—I'lie¢ Governor in Com

{ may, on the application for his approval of th
ment, appro of the increase of the eapital
of the purchasing bank, which 15 nece t
for the pavment of the shares of such bank to the
ing bank. as provided in the said agreement.  63-64

t V. c. 26, s. 38,

105. Sections 33 and 34 not to apply.- Tl provisions of
{ this Act with regard to,
nat

(a) the increase of the capital stock of the bank by

w-law of the ghareholders approved hv the Treas-

ury Board: and,




9

The approval
approval by the Governor in
w-law increasing the stock in section !

the Treasury Board

108. Conditions of approval.—The

3.

107. Further conditions

(b) the allotiment and of such inereased stock :
shall not apply to anv mereas tock mads
provided for under the authority of the B}
preceding sections. 63-64 V., e. 26, s. 38

igreement by the

I the

Counecil take the plac {

and th

Stock for the purchase of another

need not be allotted to existing shareholders pro rata

nor in Council shall not be given to the a

unless,

(a) the approval thereof is recomm the Ty
urv Boar

(b) the applicatiou for approval thereof is made,
or on behalf of the bank executing it, within thre
months from the date of execution of the a
ment; and

(¢) it appears to the satisfaction of the G
Council that all the requirements of tl \

connection with the approval of the agreemer

the shareholders of the selling and purchas
banks have been complied with, and that notic
the intention of the banks to apply to the Goy

(‘ound for the approval of the t

LITeeme
heen published for at least four weeks in the (

ada (Gazette, and in one or more newspaper

lished
buginess of the

n places where the chief offices or plac

hanks are situate

Such banks shall afford all information that the M

ter requires,

nrey

ed shall be construed t«
Board fro

Nothing herein contai
the Governor in Council or the Treasury
refusing to approve of the agreement or to
63-64 V

mend its approval.

“The agreement shall not I

proved of unless it appears that




selling ban

outstanding a1

(¢) the amounts
and selling
ing and

monthly retu

ceed the then
bank I {
such pai

|
Lo the Xt
i 148 beel

he Minister

2. The amount s dej

the Minister as s

excess of notes: ar

thereof, has been re

exce g0 redeemed ar

time, be repaid b)

but without interes

and on the product
1ter mav require
which such repayment
and cancelle (%

108. Notes of selling

ban S0 assumed

bank shall, «

deemed to be, for

the |-nl'\?|h ng bank issued

purchasing bank shall

and to the san
circulation.
2. The amount at the

Cirenlation Fund

M'L.B.A

e extent

}
purchasi
I 1

greement, b
08es, notes o
on; and the

ame manner

d then

bank in the

of the agree-

14
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(WEN

ment, be transferred to the credit of the purchasing

bank

I'he notes ol

the selling bank shall not be re

shall be called in, redeemed and cancelled as quich

e

as possibl 6i-64 V., «

Evidence of approval.—'I'he approva the Gov
in Council of the agreement shall be evidenced by «
certifie { the order in council approving thereof
S 1T i 0| shall be conclusive evidence
I the a cment therein referred to, an
I f al {:-wu! ngs in connection ore

with., 63-64 V., ¢. 20, 5, 42

110. Assets vest in purchasing bank.—On the angreer

being approved of b the Gover: im Counc
assets therein referred to as sold and purchased sha

in accordance with and subject to the terms ther

and without any further convevance, beeome vested
the purchasing bank
2. The selling bank shall, from time to time, subj
h 1o

[ u wreement, execut sucl

the terms « the
mments and assuran

wnd separate convevances, assiy
tor n tration purposes or otherwise as are rea
ably required to confirm or evidence the vesting |
purchasing bank of the full title or ownership of

assets referred to in the ¢
]
111. Selling bank to cease business. — \s « 18 1
ment 15 aj [va\lWl of by the Governor in Coun
gelling imk shall cease to issue or SR {
circulation, and shall cedse to transact any 1810

I8 NeCcessary enable it to carry

except such as

the agreement, to realize upon any
in the agreement, to pav and discharge its lial

and general to wind up 1ts husiness ; and th

or Act of incorporation of such bank, and an
amendment thereof then in force, shall continue
this section gped

foree only for the purposes in

Voo 26, 8 44

6-64
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an extra of the Canada Gazette usually in the latter part of

the month in which they are sent in

'he penalty for neglect in sending in these returns on

time is $50 a day: sec. 147,
It may be difficult always to classify the transaction
the bank under the proper items in the schedule. Wher

on a prosecution for making false returns, the Judge direct

ed the jury, as a matter of law, that certain sums borrowed
the bank from other banks, and for which deposit receipt
payable on time were granted, were improperly classified

it was held that this was a misdir

classification was one of

deposits instead o loans,
question of suel

ton, and that
wase it was held that wher

fact for the jury In the same
the bank took demand notes to cover over-drafts, these we
classified ag current loans: Reg. v. Hincks,

mproperly

I
L. C.J. 116 (1879)

113. Special returns.—The Minister may also call for spe

cial returng from any bank, whenever, in his judg

afford a full and complet

ment, they are necessary ft¢
knowledge of its condition

Such special returns shall be made and signed in t

manner and by the persons -[».@'im! in the

preceding section.

turns shall be made and sent in wit
the date of the demand theref
Provided that the Minister

for sending in such special retun

Such special r
thirty days fron
by the Minister
extend the time
h further period,

53 V., e. 31, s, B6.

for su not exceeding thirty da

he thinks expedient
I'he penalty for neglact in complyving with this section
$500 a day: sec. 148

within twent

114. Annual returns.--The hank sl
after the close of each calendar vear, transmit or

liveer to the Minister a return,

(@) of all dividends which have remained unpaid

more than five years; and,




amounts o L espect of which no

u tions have taken place. or upon which no
mters has been pawd, dur the five vear I
to the date of swh turn

Provided that, in the case of mo eposited for

fixed period, the said Ul b }

med fror he date of the ter tior ich fixed
pe HM{

The return mentioned the t precedin ubge

shall set fort

{ ) 1 ] ] 1 1t | W
such dividends. a { ances a \ rd
1 ks of |
(b) the last known addre } wreholde
tor
(¢) the an fue to eac I | I for ¢ d
(d) the agem y of the bank t | 15t fra
acton 1o place

ghareholder or eredite YW

bank t e deadl, tl mes at | ! I

presentative 1 n N to the hank

I'he ANk 1 136 wit twent s after

to the Minister a return of all drafts bills of ex
change, 1s8ued by the bar loa e ) § remalr

ing unpaid for more than five yvears to the date
of such return, setting forth L known

(a) the names of the persons t

request such drafts or bills of exchange were
1ssued ;

the

(h) wWddresses of such perso

(¢) the names of the paves ( s or hills of
exchange:
(d)
of exchange:

the amounts and dates ol ch drafts or bills
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¢) the names of the plac where such drafts or hills
of exchange were payable; and,
(/) the agencies ol the bunk respectively from which
such dralts or bills o1 « ange were issued
t. The rewurn cquired b ( wegoing  provision
of this section shall be signed b he « f accounta
i v the president or viee president or the direct
el n \ I nt nd by the manager, cashie
v other principal officer of the bank, at it It
), The bank ), W in twenty days after the clos
| 1 caler royear, transmil rde I o the
Minist ist showir
the nay o the gnareholders of the bank o he
last dav of such calendar vear, with their additions
and residences
the numb { shar hie Id by them respective
lv: ane
(¢) the value at par of such shares
6. The Minister shall lav such returns and lists e
ore Parliament at the next sesgion thereof. 53 \
1. ss. 87 and 88: 63-64 \ 6. 8 21
Subsections 1 and 2 were first enacted in 1890, and the
publication ol the first annual returns shewed a ver rge
number ol unclaimed dividends and balances, most of them
being smal Subsequent returns shew that as the result of
the publicity given from 1t to yvear very many of the
amounts have been claimed and withdrawn
Subsgection was st enacted in 1900 and 1in a le
degree has had a like eoffect

By section 126 a bank cannot plead anv statute of limi-
tations or prescription with reference to denosits or dividen
In case of

Minister of

winding-up such rionevs are paid over to tl
Finance o 115

1€

PAYMENTS TO ™I MINISTER UPON WINDING=UYF

115. Unclaimed moneys. —If, in the event of the winding-
up of the business of the bank in msolvenev. or n

vder




,
115 ( i )
any er vindi A« r other 1" i
pavable by the f o1l to shareholde
depositors renan ‘
(a) for e ) i 1 { !
1S on o r |
(b fo ¢ Y of p
windir
(¢) until the final windn esg, if the
yusin { - X
i the said three vea
ueh monevs and erest | twit
1ding ta { \
lating to prescript w | ¢ Ministe y b
18 held by him subject t i vehalf
of any person other thm ( \
¢ 2. If a claim to a 14 reafter
lished 10 the satisiaction | Roard e
Governor i Couny 1 y . the Trea
. 1y Board, direct pavr t TIRL i the
\v wrgon entitled therel tozet t on the
‘4'\1‘\5.‘\ nm thereo t . ) contun
per annuni, fo ( \ ron
the date iwvment thereo t Min r as afor
rge sd: Provided that no suc \ id o
e payable on such principal s nle c¢<t thet
on was pavable by the b { ne t
X Minister
Upon payment t ¢ Minist \ rein wided
the bank and 1ts assetg shall be he ischarzed
‘rom further hability for the v paid )3
' V., c. 31, 5 S8R
the The bank is prevented | ¢ 124 m cla he
enefit of a statute of limitationg or rreder m as to de-
osits, or dividends lert for mare than the statutory period
While it continues in huginess the use of snch

moneys: but in the event of a winding

money must

be paid over to the Minister of Finand
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116. Outstanding notes

adian Bankers” Association

administered

L'pon the winding-up of a ban

I winding-up A T

ra renera

otherwise, the assignees quidators, directors
other oflicia 1 charge of such winding-up, sha
efore the fin Jist ition of the assets, or withir
three vears the ecommencement of the suspen
sion of payvmer { yanlk vhichever shall first
happen, : Minister a sum. ‘ont }
assets of the y the amount then outstan
mg of the Qe nt led fo renlatio saued
nvar
% | { nade. the bar
{ ’ ‘ I1e i
N Tesn( ol & nista 1
I | eld by t Min
( ipl U T mn 11}
present e f ho
\ 5, 88
Outstanding ) ) those actual
1" \ 1 estroved
IH¥ RATO
117 ointed by Association I'he A ti
i ( payn 1 n ‘ R noy n
hahilities t] ’ tl
’ y curat b & albais
2. The Associat t 1 we th 1rat
ind may appoint ) tir f
H3-64 \ ( 6, s
I'he Association deting ) (¢) w the Car

imeorporated hy 63-64 Viet, ch

9 Tt tatute is published in full in a later part ]
work, as also the By-lawg of the Association. The aj
pointment and removal of a curator m alt witl By
lLaw No, 14

A& the notes of the suspended har i I e payabhl
wt of the Rank Cireulation Reds Fund (sec. 64
the banks are interested at the fund ig prope:




2. If there is 1o uch | law e ippointinent
madae 1 writing by tn 1 he Associatio
0 the " mnoactin ) f Hi \ ]
B A | e Asso
\ l m, and was aj t e Treasur
| \ n Ma 1901 It w M me 13 a
\ cration 1 late part

119. Powers and duties | ) \ ¢ "

i
) e affa necessa
arrangenents i e payvl f )
ik ned for ren \ (
i1 nt. outatandin 1
| P 1l renera } wd sha
ea d ( ) (
11 de he baink, a )
the proper disposition e 1ssets
the n n 0 "
¢ sha ave f an ( )
yant r and Hape
he cura ontinue to ‘ e aff
he bank until he 1s removed Fie il th
K resunne USINE I ntil ) duly
nted v | up P 1 @ f 3
{ {
| the ordinar 1rst { 1 [ 1o 1 |
' natu Whi iquidator 1PN and
' t avment of the notes of th uspended hank
Drov d ection 65, and } \ 1 \.i,‘

duties are practically at an end

120. Officers to assist Curator.— e president, vice-presi

ent, directors eneral  manager Anag er
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and officers ol the bank
information and assistance a hi

yarator all such

quires in the (s harge lut (=t \
e, 26, s, 2

121. Subject to approval No by-law, regulation, resoln
tion or act, touching the affairs or management f 1
k. passe de or done by the director

time the curator in charge ol the hank )
iy lor or effect until approved vritin
ator G- V., e 206 24
I'he resmmption of husiness | vithin nin
fler suspensiol an excvepuion I ud do
th ection N ection 61 (b)) a tl ol ol
gection 14X (h)

122. To make reports.—1he curator Ul ma il
turns and reports, and hall give all information
the Minister, tonching the affairs of the han hat
Minister requi of him. 63-64 V., ¢. 26 IR

123. Remuneration.— I'he remuneration of the cura
for his services, and his expenses and dishursemer
in connection with the discharge of his duty
be lixed w otermined by the Associa nd

w paid ont the assets of the bank, and, 1 cd
the winding-up of the bank. shall rank on the est
equal with the remuneration of the liqgmdator
64 V.. c. 28, 8 29
I'he Winding-uy vcet. R. 8. C. chap, 144, se 92. m
lator a c¢iaim on the a

the remuneration of the liquic

of th tate

1 W THE CANADIAA

124. Making and approval. The Association s, it

nroval of two-third

meeting thereol, w th the apj

pumhber of the hanks ll‘pnwl\h--\ at such meet
if the banks o approv have at least two-th rd
par value of the paid-up capital of the bankg so rej

sented, make hH) lawe, rules and regulations resp




(a) all matters relatin

of the varator, and W |
h) the supervision of ‘ tes of t
anks w " . 1l
lelivery thereot
(e) tl n ! 0 M
o1 such notes
() the destruction nd
(¢) the imposition o ' 1 )
observand loan
2. No such hy-law. ru ‘
repeal thereof ol be o
approved \ ' rv
3. Before any such by-law ) )
amendment or repeal  thereo 0 NPV tl
Treasury Board sha ul l
1£ not a member o e \ssoe 1 ¢ a
nch bank an opportunit I
I'reasury Board with respec ereto
I'he  Association sha ! ’
carr out i to enforee | ) n
law, rule or regulation, or an | th 0
o approved by the Treasury B { 26
0 and 31
By laws Nos. 13, 14, 15 nd 1t |
v-laws of 1l Canadia Banker \ o
passed on the ihjects mentioned g n and were
approved by the reasi Board in May nd a t
n fore
NSOLVEN()Y
125. Double liability.— 11 the eve f roperty and
assets of the Iy bemng nsuf nt to pa tz deh
and liahilities, cach sharehold hat |
be liahle for the deficiency, to an an the
par value of the shares held by him, i dition to
any amount not paid up on h share 3\ 1

s, 80
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This liahility of each shareholder to pay an amount equal
to the par value of the stock held by him is commonly called
the double hability, [t applies to all the banks now doin
husiness in Canada, except the Bank of British North Smer
iea : sec, 6

Sharcholders are those who subseribe for and are allotts
shares. and those to whom they are transferred or transmitted

If after a bank has become insolvent hv reason o

suspension for minety davs it has been brought under ti
Winding-up Act, R 8 hap. 144, the extent to whic

he called upon to pay this double habil

shareholders shal
will Te determined by the liquidator and court in settling
the list of contributories 1f it has not been brought under
the Winding-up Aet, then thig shall be determined by ti

ctors under secetion 128, with the approval of the curate

Where a savings bank holds shares as pledgee, but appea

as.owner in the hooks of the bank, it is not a sharehold
within the meaning of this section, and not subject to tl
double liability I'he bank is presumed to know that a sas

imgs bank cannot acquire bank shares or hold them « cept a
pledgee: Erchange Basde v, €. & D). Savings Bank, M. |
R. 6 Q. B. 196 (1887). But see now the Savings Bank A

A director who has drawn dividends on stock standing
his name wannot set up irregularities in the issue of the

stock to him to escape the double lahilityv: Court v. Waddell

$§ 1.. N. 78 (1881)

\ loan company which by its charter is anthorized
Jend money on bank shares, and which advances mon

he ordinary

shares transferred to it, and accepted by it in t
absolute form, cannot escape hability on the ground that
18 merely a rrustee for the borvower: Re Central Bank, 1
Savings & Loan ('o.’s Case, 18 Ont, A R. 489 (1891)

A\ director who had aeted as such, was placed on the
ires required to qualify
vl

of contributories for the number of

directors, although, as a fact, vo <hares 1ad ever been allott
to him, nor had he applied for anv: In re Bread Supp

Issociation. [1893] W, N. 14

126. No prescription or limitation.—T'he liability of the

bank. nunder anv law. custom or agreement to repa




s 1 VO PRESCRIPTION OR LIMI

moneys deposited with it and interest, if any, and to

pay dividends declared and payable on its capita
stoek, shall continue, notwithstand any statute of
limitations, or any enaciment or law relating to pre
scription.
2. This section applics to mone heretoiore or hereafter
osited, and 1o dividends heretoiore or hereafter
declared. 53 \ 31, s 90
It will be oovserved that it nly v rezard to deposits
and the interest thereon, and dividen that a bank 18 pre
cluded irom setting up the statute of limitations or preserip
tion. With regard to other debts or claims against it, it is
in the same position as other debto I'his section wa
first enacted i 1890, but was then 1 e retroactive, and a
vondition of the extension of the bank charters at that th

I'he relation between the bank and its customers heing
that of debtor and creditor, the ordinar tation or pri
scription would but for this section run in 1avor of the bank,
80 that in the Province of Quebec the claim of a depositor
for principal and interest and of a shareholder for dividends

ould be extinct 1n Vi ears. am tl 1he Drovinee

in SIX years,

127. What constitutes insolvency. A suspension by
the bank of payment ol any of it ibilities as they
aaerue, in specie or Dominion not hall, if 1t von
tinues lor ninety dayvs consecutivel or at interval
within twelve eonsecutive month oustitute the banlk

nsolvent, and work a forfeiture of its charter or Act
of incorporation, so far as regards all further banking
operations

2. The charter or \ect of imeorporation of the bank shall,
in such case, reman 1 foree m the purpose of
enabling the directors, or other lawful authority, to
make and enforce the calls mentioned in the next
following section of this Aet, and to wind up the
buziness of the ban 53 V., 11, 8. 91

When a bank suspends payment, the President of the

Canadian Bankers' Association must forthwith ippoint a

T




conditio

bani

ourse adopted during
from that ¢ adopted if
nossgihi t 1abilities ma

paid

Before the Aet of

1890 on

v a4 suspension ninet
secutive davs const a banl n=olvent Th
guspends is reckoned as

first day of
Bank v

tuted

bank

ah ((1879)
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or the nexi day, and that the bank was liable: Conn v. M
chants’ Bank. 30 U, C. C. P, 380 (1879)

128. Calls on winding-up.—1f any suspenzion of puyie
in full, in specie or Dominion notes, of all or
of the notes or other liabilities of the bank, contin
for three months after the expiration of the
which, under the last preceding section, would con
tute the bank insolvent, and if no proceedings a
taken under any Act for the winding-up of the ban

the directors shal] make calls on the shareho

thereof, to the awount they deem necssary to pay u
the debts and liabilities of the bank, without waiti
for the eollection of any debts due to the banl
the sale of any of its assets or property

2. Such calls shall be made at intervals of thirty days

Such calls ghall be made upon notice to he give:

least thirty days prior to the day on which any «u
call shall be payable.

I. Any number of such calls may be made by one reso
tion.

5. No such call shall exceed twenty per centum on e
share

6. Payment of such calls may be enforced in like man
as payment of calls on unpaid stock may be enfor

7. The first of such calls may be made within ten da
after the expiration of the said three months.

8. In the evem of proceedings being taken, under ar
Act, for the winding-up of the bank in consequen
of the insolvency of the bank, the said calls shall
made in the manner prescribed for the making
such calls in such Act

Any failure on the part of any sharcholder liabl
any such call to pay the same when due, shall worl
forfeiture by such shareholder of all claim in o1
any part of the assets of the bank: Provided that
call, and any further call thereafter, shall neverthel
he recoverable from him as if no such forfeiture ha
been incurred. 53 V.. e, 31, s 92, 93 and 94




I'he th part of tl 1 | or tar
winding-up ‘~_. the directors i ¢ o It ¢ y on
under a Winding-up Aet | P )
day In that event the vurato ppointed IR
would 1 in in charge I'he directo ficers ¢
ank are ) Ve 1 Il fa e 1 ¢ ¢ 120
I'he cal wded To Car \ ( il md

| other proces recton o
hime o writn elore 1) \ ¢ 121
If no iding-up  prox | ket vithi e
onths a the bank h WO n 0 within
months after its susp n, the director st, within
en davs the doul bl so far NECESSATY
I'he making of cal the ( nde { 3 opt
that a call may be for twenty per cent. in f 1, and
a number of calls may be made by one resolition

Sub-section % gpeaks of provecdings being taken 1
iy Act Tor the winding-up of the \n 1'he | \

der whieh proceedings can b { N
1 bank the Dominion Windin \¢ t. S ( ap. 144

plies to all corporations under the authority of the
1 ol Canada N rporat © ¢ 1 i
nt and mav he woun [ there cen an a \
edgment of insolveney, an offer il audulent
ligsposal or a general convevance or assignn t prop
ty of the poration, or anv unsatisfiee I wop
erty for fifteen days, or until hin four days of the sale
\iso il a ereditor for oven 1 \ 1"
I pa ent inowriting and it | 0 pa o1
T Col nd for the same for 60 davs: seq Section 4 a'so
des that ch a demand is made ( wan! d its
eelect continues for 90 Javs, it sha w d insolvent
\ demand 15, how r. not necess f a bank, as
nder the present section suspension for of lavs cor
tes nsolvency thout anv deman

Sections 150 to 159 inclusive apply to hanks alon I

lication must made b ereditor of at least £1,000
Ihe Court must hold separate meetings of sharcholders and

ditors to ascertain their respective shes as to the ap-

ntment of liquidators

M'L.B.A
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wound up under the Act the Court sefties

If the bank
the shareholders are

contributories and ordered
the double liability as may be re-

a list ol
to pay such portion ol

The Court and liquidators a

creditors
mposed on the directors in

quired to pay the

not subject to the lhimitations
sections with respect to calls

the wrher sub

Nothing contained in the

129. Liability of directors.
he construed to alter

four scetions last preceding shal

additional liabilities ol the directors

or dminigh the

as herein mentioned and deelarved 3 V. ¢ 31, 5. 95
The additional habilities directors referred to in this
section are for declaring a dividend or bonug =0 as to im

hypothecating

pocapital: s 58 pledging o

pair the paid
139 making a fals

1] hank: sec,
or giving an undue preference

notes ol statement or

return: st 153 : sece. 155

130. Liability of ex-shareholders.—(«) |'ersons who, hav
ing been shareholders of the bank, have only trans
ferred their shaves, or any of them. to others, or r
gistered the transfer thereof, within sixty days before
the commencement of the suspension of payment

by the bank; and,

(b) Persons whose subscriptions to the stock of the banl

have been cancelled, in manner hereinbefore provided
within the said period of sixty days before the eom
mencement of the gsuspension of payment by the bank

shall be liable to all calls on the shares held or sub
seribed for by them, as if they held such shares at the
their re

ch suspension of payvment, saving
| |
t}

time of su
course against those by whom such shares were

53 V., c. 31, 5. 96

\en
actually held.

Before 1890 the period of such liability was only a mont!
and there was no liability on cancelled shares. The liabilit)

in question is for the unpaid portion, if any, of the amount
transmitted, and the doubl

subzeribed for, transferred or
whether the bank has been

liability. This liability exists
hronght under the Winding-up
the curator and directors

A\ct, or is heing wound up by




nt

it

yunt

{1}
been

p

If the stock has passed throug ¢
siXty days preceding the uspen u. the
) "
! he sk subsequent Iy Re
Bames ( O 1889 B
b enderson s Cas 12 O. R 1 1
I. T. N. S. 936 (1872)
| wner of certan \ ( tra
ed hig broker to sell then
for that purpose I'l atter (
Exchar rn ) I
close the name of their pr pa |
e transier 1 the bHooks of 1 1
the transferee blank, but noting it I
re \H‘Ji" 1 the or
latter a few davs later ma inother \reina
the name of the principal, who aeepte 2
name being fille n the blan pa transfe
nonth (the time limited , the
Act, R. S, C. chap. 120) fi riei
-“1‘\ nrokey the HAN ']1 ™ | ( U ( \
donble lLiability He obtained ud n
rainst his broker., which wa g to h
hasing brokers were turn held liable to hin
cipal being worthles Boulthe { <k )

54 (1898)

131. Order of charges on assets. —In 1 il

solvency of any bank,

(a) the pavment of the note =led or
=1l ‘7“”‘ nl {Htlll o) ( ] 1hor
circulation, together with any interesi

con as hereinafter proy

t charge upon the assets of the

() the pavment of ar amount
ment of Canada, in trust or otherwise
second charge upon such asset

(¢) the payment of any amount due {o tl

of anv of the provinces, 1

be lhl' third charge upon snch assets

ab
b

Ba
it

{ he

e-1zsued by

wmnd then

1he (

pa

<hall he the

overt

< or otherwise

i

nent

shall
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() the amount of any penalties for which the ban
lable shall not form a charge upon the assel
of the bank, until all otner habilities are paic

o3 V., e. 31, 8, 63.

This seetion applies to all banks that have suspended pa
ment for ninety davs, whether brought under the Winding
up Act, or left in the hands of the curator and directors

Holders of notes were given a preference in 1880, and th
other preferences granted in 1890

Depositors rank with ordinary ereditors hetween clanse
(¢) and (d).

In the case of the Bank of Prince Edward |
existed under a provincial charter and never came under

land, whicl

the Dominion Bank Aet, it was held that the Dominion ¢
ernment as a depositor had a right of priovity over note hold
ers and other ordinary creditors: Reg. v. Bank of Nova

Neotia, 11 S, (', Can, 1 (1885)

In the case of the Exchange Aet which was under th
Bank Aet of 1880, and had its head oftice in Montreal, it

was held that the Crown was honnd by the provisions of tl

Quebee codes, which gave the Crown priority only in the cas

of certain officials accountable for its woneys, and that as a
ordinary creditor of a bank in liguidation the Dominior
Government had no priority over the other ordinary ered
tors: Eachange Bank v. The Queen, 11 App. Cas, 157 (1884)

Where by an arrangement with the Dominion Govern
ment an insurance company made the deposit of $50,000
required by the Insurance Aet with the Maritime Bank, whidl
was to pay the interest to the company, it was held that th
was not the money of the Crown, but was held by the Finane
Minister in trust for the company, and was not subject to the
prerogative of payment in full in priority to other ereditors
Maritime Eenk v. The Queen, 17 S, (. Can. 657 (1889)

The Provineial Government of New Brunswick had
moneys in the Maritime Bank when it failed. The Suprems
Court held that under R
had a right of priority over the Government, and that
latter had priority over depositors and simple contract eredi-
tors: Maritime Bank v. Reeceiver-General, 20 S, (U, Can. 697

. C. chap. 120, sec. 79, note holders

hee
the

and
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Kt Bl
(1889 I quidato T | ) ppua avil 1t
e 1 this judgment, but it was atlirme v the I'r
Couna | 1892] AL ( 437
Ihe penadties Tor whi the b a " i Al »
ald down i s 1 135, 141, 142, 144 148, 149
150, and 151
OFFLN \
¢ ( ol \ et MW ¢ |
ections an clating Yo whalti I
tl ‘et ol B 1 e, tl | . art ¢ sectio
tting out the act or omission prohibited In tl \c¢t they
an rouped together n section | v LG inelusive
U'he Comimencement of | 1SS
132. Every director or provis i director of any ank
and ever other perso \ betor he obtainim W
\ ertidl le frax 1= I3 | | Aot
required ermitting the hmn fe otes or nm
mence husing ENCE O il ( he g8 ny
ool m Wi 1N ( M
except such as 18 by this Act authorized to be trans
acted before the obtaining of such certificate nilty
of an offence against this At V.. ¢ 1. & 1
N rert ( I 1wl on A £500.000 have
heen subseribed £250,0 n and deposited with
L\ .
the Minigter of Finance, and a meeting of held
ind directors eleet secs, 13 and 14
g <t the Aet s a hne

The punishment for an offence ags
not exceeding $1.000, or tmpri

asweeding 5 vears

or hoth: see, 157

'he Sale aund Transfer of Shares

W
1383. Any person, whether principal, hroker or agent, who
Y wilfully sells or transfers or attempts to sell or trans-
fer,~
Ti (a) any sghare or shares of the capital stock of any hank

by a false number:
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(h) any share or shares of which the person making

such sale or transfer, or in whoge name or or

whose behall the same i= made, is not .t the tn
of sueh sale, or attenpte sale, the remstered

OWDer: or.
(¢) any share or shares, without the assent to such sals

of the registered owner thereof |

is guilty of an offence against this Acet. 53 V., c. 31

Such transactions are null and void: see. 45. The prac-
tive of numbering bank shares has not been adopted in Ca
ada

The punishment for an offence against the Aet is laid

down in section 157,
T'he Cash Beserves

134. Every bank which at any time holds less than forty
per centum of its cash reserves in Dominion notes
shall incur a penalty of five hundred dollars for each
such offence. 53 V., ¢. 31, 5. 50

¢

This penalty iz for a violation of section 60, and is
recoverable at the snit of His Majesty: sec, 158

The Issue and Chrculotion of Notes

135. Penalties for exceeding limit. 17 the total amount
of the notes of the bank in cireulation at any time
exceeds the amount authorized by this Aet the bank
shall,

(a) if the amount of such excess 18 noc over one thou-
sand dollars, incur a nenalty equal to the amount

of such excess: or,

(b) if the amount of such excess is over one thousand
dollars, and not over twenty thousand dollars. in-
cur a penalty of one thousand doilars; or.

(¢) if the amount of such excess is over twenty thou
sand dollars, and not over one hundred thousand
dollars, incur a penalty of ten thousand dollars: or




(d) if the a I ) 1
dred thousane lars. anc v WO dred
thousand dolla nenalt { an
dollar=: o

(e) 1 the amoul ) ‘ ( ( { y hundred
thousand dollars ) Uty dred
thousand dollars \ | 1

Other banks may issu L8 vt the ) of the
unimpa red capital; the Bank of Britis \merica up
to seventy-five per cent. ol th w n ‘ e per
alty recove at the si [ His Majest p 158

136. Unauthorized notes for circulation ( ot

except a bank to whiel his et ee. who issues
or re-18sues, makes, draws, or endorse n hond,

note, cheque r other instrument ntend o I

culate as money, or to he used a ubstitute for

money. for any amount whalsoev hall 1meur pen
alty of four hundred dollar

2. Such penalty shall be recoverable with costs, in any

court of competent jurisdiction noan ws=on who
sues for the same

3. A moiety ol h penalty sha elong ¢ Derson

suing for the same, and the other moicty to His

Majesty for the public « of UCanada

. If any such instrument made for the payment of
a less sum than twenty dollars, and pavable either
in form or in fact to the hearer thereof, or at sight,
or on demand, or at less than thi lavs thereafter
or iz overdue, or is in anv way calenlated or designed
for circulation, or as a substitute for money, the
ntention to pass the same as mon hall be presumed,

unless such instroment is

(a) a cheque on some chartered hanl yaid the

maker directly to his immediate creditor: or

(b) a promissory note, bill of exchange. hond or other

undertaking for the pavment of money made o



(¢) not designed 1o circulate as

for money % LR

Most of the offence walnst the

punishable by indictment: the penalty
coverable in an ordinar i1 lam actic
The issuing of note n Canada
as money is licnted to the Dominion
banks to wh th \¢ ipplies
137. Defacement of notes
way delfaces any 1) ML OF HTOY
note, whether hy writine, print
ng thereo I wehing
thing tur 0 )
w hable to a oL ¢

I'his penalt < recoverable at ’
mstituted h | \ttornev-General

Mmister of Finance: s

A\«

Issue dlll‘l\l‘,{ suspension

10NeY OF 48 a4 subsl

60

L by individug

n this sectio

Government an

imimed

f

e

hein yresidont ce-president, director, genera
iger, manager, clerk or other officer of the hank
or re-1gsnes, during a period of suspension
ment the hank of its liahilities, anv notes of t}
payable to bearer on demand, and intended |
culation, or authorizes or is concerned in any
issue or re-issue: and
(b) If, after anv suel ISPension 1w bank re
husiness without the vonsent in writing
urator, hereinbefore provided for., ever

who being president,

ice-president, direcetor

eral manager, manarer, clerk or other offie

the bank issues or re-issnes
concerned in the issue or
notes hefore bhen

Treasury Board; and,

or authorizes

re<1ssue of any

thereunto authorized

1"

ink
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( 1
a
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nhall 1 1 (
e 1 1
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\ I
] ( { an
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manager, manager
with intent 1o detrat

or £ concerned

’ledging notes

eimng the presudent,

vice
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140. Issuing notes fraudulently

)

the 1ss
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the bank intended for circulation and not then 1n

cireulation; and,

(b) Lvery person who, with knowiedge of such intent

weepts, receives or takes,
cerned in the acceptance, receipy or taking o

or' authorizes o1 con

such notes;
shall be guilty of an indictable offence, and liable to
||11]y|‘~<r;|xw(-lll for a term not exceeding seven yvears

or to a fine not exceeding two thousand dollars, or

both. 53 V., e 31, &

A violation of section 63 is punishable under this section

Warchouse Receipls, Bills of Lading and other Necurities

the following sections, 141, 142, 145,
the revisors to take the place
follow

In the present Aet

144 have been inserted by
Act of 1890, which reads as
yrovision contained In any

and
of section 79 in the
“Every bank which violates
of the sections numbered sixty-four to seventy-eight (hoth
inclusive) shall incur for each violation thereof a penalt
The seetions named ar

any |

not exceeding five hundred dollars.
those that relate to ihe business and powers of banks, and

correspond generally to seetions 76 to 90 inclusive of th

present Act.
If any hank, to secure

141. Acquiring contrary to Act
debt or lability, ac

the payment of any bill, note,
quires or holds,

(a) any warehouse receipt or hill of lading; or,

(b) any instrument such as is by this Act authorized
to be taken by the bank to secure money lent,

(1) to any wholesale purchaser, or shipper of
dealer in products of agriculture, the forest.
quarry and mine, or the sea, lakes and rivers
or to any wholesale purchaser or shipper of o1
dealer in live or dead stock, and the products
thereof, upon the security of such products
or of such live or dead stock, or the produets

thereof: or.




8. 141 | QL Nti SECURITIE b

(1) to any persol nzage n
sale manufacturer « i
merchand pon a
wares and merchandise ma
person, or procu f

sie-h bank =ha Rs
(@) such bill, note, de r ha

contracted at the tune o

bank of such wa

security: or

(b) such bill, note, d !

contracted upon tl en n
that such warchous O
curity would b Ve
(¢) the aequisitior Idine by
warehouse ceipt, b of
otherwise anthoriz ) i
menr o a | t not exe n

3 V.. e 31,8 79

It will be seen that the bank ir

It acquires the warehouse receipt, hill o

ons of tl

in accordance with the pros

claim the right to do so under any other

Provincial. See especially sections 86t

The penalty is recoverable by action
Majesty: sec. 158

142, Selling under power of sale. ||

to the bank is secured |

)

(a) any warehouse receipt, or h

(b) any other security such as
]ilr‘ }lr--muiln-_f secton

and is not paid at maturity, <u

the goods, wares and merchandis,

hy such warehouse receipt, bill o

under the power of sale conferr

\ct, without complving with the

) ! vhole
d v and
) ood
nufa re v such
) et
wauisition by the

( [l \ on
ill of lading or se-
the bank of such
v 0l curit 8
\of
ndr lollars
th enalty unless
{ lading or security
s A It cannot
Dominio I
)
W\ it of His
ny debt ability
f lad )
< mentioned n the
bank shall, if it sells
o nroducts, covered

f lading or security
ed upon it by this

provi<ions t \\'vlt‘:
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the exercise ol such pover of sale is, by this Act
made subject, incur a penalty not ex eceding five hun
dred dollars S V. e A1, 8 T9:63-64 V.. e 26, 5 I8
Section 89 contains the provision 1= 1 wch sales
The penalt recoverable action ai the suit of His

Majes scke, 158

143. Making false statement. -Livery person | ity of

an indictable offence and liable to imprisonment for

a term not exceeding two vea who wilfully mal

iy talse statement

(@) in any warehouse receipt or hill of lading
inder ihe authority of this Aet to any bank; or

(h) In an nstrument 2ive to anyv bank under e
anthority of this Aet, as seenrity for any loan of
Mong vade by 1l hank to anv wholesale pu
chaser or shipper oif or dealer in prodacts of
agricelture, the forest, quarry and mine, or the
son es and rivers, or {o any wholesale. pur
hase or shipper of or deaie n live or dead
“low and he products theeof, whereby an such
produvets or stoek is assigned or transferred to the
bank as security for the pavinen: of such loan: or

(¢) In any mscorwnent n o an DanK under
vothority of ths Set, as seeur yor anv loan of

M g e bank to anv person eng:

n IBNess as a holesale manufactorer of any
ooas, wares and werchandize, vhere any oi tl
Zoous ares and merchandise manafactared

for such manufacture, are trans

hini, or procure
ferred or assizned 1o toe bank as security for the

payment of such loan 53 V.. ¢c. 31. ¢ 75

The Criminal Code, section 425, provides that any ware
cuseman, sorwarder, cte., who ~ives a false warehouse or

ity ol an indicta™ie offence and liable

}

shipping receipt L |

to three vears’ imprisonment, as 13 also any person who know
ingly and willullv accepts, transmits or nses any such false

receipt.  Section 127 makes any person liable to the zan




l tificate y '
her yl r opro \ ) ¢
1 POsE 1 Ba \et

'
144, Depriving bank of pledged goods p \
V AVINY POsst cont ) 1
r merchand ( Wt or
vl I s in the laat
receding section mentioned oo
f oo thout 1}
O1 8¢ T 1 1 I i
LI | e, de red
Iy f "
) wilfully alier

ITes 01 reha
(hy wilfully wit | i of &

ch zoods \Tes {i¢ not | \

default in savment o |
note, debt o )

Ly 1 n l 1
prisonmer fe 1t not n { ‘ 3
V..« 1 )1 63-6 g |

See Uy nal Code, (

145. Sale of pledged shares. (a) If an nk having, by
virtue of the provisio it At a nr red lien
for any aebt or hahli el al "
t! SIAT of 't own capita ot leht o1
person wle, neglect to ] 8 s within
tweive months after & debt o has accerned
and bhecom avable
b) If any sweh bank zel iy suel oI without

notice to the holder thereor of the imtention

of t bank to sell the same, by mailing sueh notice
n the post office posi vad, to the ias nown ad
Iress of such holde thirt i . t }
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uch ba shall sreur, for eaci ch offeace, a pen
1t wding ¢ hundred dollars w \ |
g 79

I'he enil « for a T It s

ceoverahle tion at the sn 8 1 5%

I’ it Busines

except as authorized 1

146. Bank doing.-If any banl

th \c¢t, either direct or indirectl

e huving elling or bartering

oods, war at merchandige, or engages or
n d i any 1 business whatgoever: or
( urehase 1t ends money or  Inakt
wlvan pot ¢ ol e of any shar

r of the capital stock

of any ban 1
(¢) lends money or makes advances upon the security
mortgace or hypothecation of any lands, ten

f any ships

ovable property, or
ity ol any goods,

ments or immn

Is, or upon the

other ve
Ve nd merchand

ST Wl shall incur a penalty not exceeding five
hundred dollars 3 V., c. 31.8. 79

The above penalt s for a olation ol section 76

See section 158

leturns.

147. Not making monthly returns.—lvery bank which

neglects to make up and send to the Minister, withir
any monthly retur

the st fifteen davs of an
this At required 1o b ade up and sent 1 within
fifteen days, exhibiting the condition ol

hank on the last juridical day of the month last

manner and by the perso

ceding, and gigned in the
penalty of fift

hy thig Act required, shall incur a
lav. after the expirvat

dollars for cach and everv




such tine, 1 )il 1wegiect ) LAK

and send in su

I'he above penalty or a it W 8 |

See sections 15 wl 15

148. Not making special returns.—lives ar wi

ne t 0 ma vl sen { } Minist vithir
thirty da Lron | 1 ) 1 1
w the Ministe ! S L stended the
Ministe vithin such exte ( 1 exceeding
nirt i 18 1l Minister 1 l 1
return, signe n th 1 nd | perso )
this Act required, which, un t I ons of tl
\ct, the Minister may, for ( ( fordin
a full and complet nowledge of the condition ol
the bank, ca r, shall in a penalty of five hw
dred dollars for each and ¢ lay during which
such neglect continues, 53 V., ¢. 3 86

The above penalty for a violation of section 11

See sections 152 and 158

149. Not making return of unpaid drafts.- livery bank

which negleets to transmit or dehiver to the Mims

ter, within twenty days after th lose of anyv calen
dar year, a 1 St n tl 1 ind by
the persons and setting forth the part ars by thy
Act required in that behalf all drafts or bills of

exchange issued by the bank to any person and e

maining unpaid for more than five years prior to
the date of such return, zhall incur a penalty of
{iftv dollars for each and every dav during whict
uch neglect continues 63-64 V.. c. 26 21

I'he above penalty is for iolation of section 114, 8.5. 3

See sections 152 and 158

T hank

150. Not sending list of sharcholders
which neglects to transmt or deliver to the Mimster,
within twenty davs after the close of any ealendar

|

ist, as by thig Act reguired, show-

year, a certified
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(a) the names of the shareholders of the hank on the
last day of such calendar vear, with their addi
tions and residences ;

(h) the number of shares then held by sueh share
holders respectively: and,

(¢) the value at par of such shares;

shall ineur a penalty of fifty dollars for each and

every day during which such neglect continues

V., c. 31, s. 8§

¢ above penalty i for a violation of section 114, 5.8

Nee sections 152 and 158,

151. Not making list of unpaid dividends. lvery hank
nsmit or deliver to the Minis

which neglects to
ter, within twenty days after the close of any caler
dar vear, a return, signed in the manner and by the
persons by this Aet required, of all dividends which
have remained unpaid for more than five years, and
also of all amounts or balances in respect of wh
no transactions have taken place, or upon which
imterest has been |ul|'|. during the five years prior
the date of such return, and setting forth such
ther particulars as are by this Act required in that
behalf, shall incur a penalty of fifty dollars for ca

and every day during which such negleet continu

2. The said term of five vears shall, in case of mom
deposited for a fixed |u-||ml, be reckoned from 1
date of the termination of such fixed period. 55\

¢. 31, 8. 88

The above penalty is for a violation of section 114, 5.5, 1

See seations 152 and 158,

152. Date stamp on envelope.—If any return or lst
mentioned in either of the last five preceding sec
tions, is transmitted by post, the date appearing, b
the post office stamp or mark upon the envelope o
wrapper incloging the return or list received by the
Minizster, as the date of deposit in the post office of
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the place at which the chief office of the bank was
situated, shall be taken prima facie, lor the purpose

of any of the sand sections. to be the day upon

which such return or hist was transmitted to the
Minister 23 Vo, eo 1, sso 85 oand 86; 63-64 V., «
2. sec. 292

153. Making wilfully false statement.—'I'h¢ making of
any wilfully false or deceptive statement in any ac-

count, statement, return, report, or other document

respecting the affairs of the bank is an indictable
offence punishable, unless a greater punishment is

in any case by law preseribed therefor, by mprison-
ment for a term not exceeding five vears.

2. Ewt ry .-rw»ul«'lli v u'n‘—'»rv»uh nt director, auditor,

manager, cashier or other officer of the bank, who,
(@) prepares, signs; approves or concurs in any such
account, statement, return, report or document

containing such false or deceptive statement;

(b) uses the same with intent to deceive or mislead
any person;

shall be held to have wilfully made such false or

deceptive statement, and <hall further b

""‘i"’“\’]’l'
for all damages sustained
juence thereof. 53 V., ¢

any person in conse

09

This section comes down to us without material change
from the Act of 1871. It has been claimed that under the

second sub-section the simple signing

Illlh"v\l“: or copenr-
ring in the false statement by the officers named, without
their actually knowing 1t was a false statement, is suflicient
the first
sib-section, and that a mens rea is not a necessary ingr

to make them liable to the punishment named ir

dient of the offence. Our courts, howey

. do not appear
to have adopted this construction of the section

A reference to Schedule 1), shews that the statement
of the president and manager to the monthly returns made
under section 112 are only declared to bhe correet “to th»
best of our knowledge and belief.”

M'LB.A 16
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Complaints under this section, as a -ule, either com~
under the statement submitted by the directors at the
annual meeting: sec. 54, or under the monthly returns to

the Government, section 112.

In an indictment under this section in the Act of 1871
for having unlawfully and wilfully made a wilfully false
and deceptive statement in a return respecting the affai
of the bank, it was held not necessarv to allege that the
return was one required by law to be made by the accused
or that any use was made by him of such return, or te
t was false. The enumeration

gpecily in what particulars
in the indictment of several alleged false statements con
stitute hut one count, and a general verdict is sufficient

the statement is shown to he false in any one of the pa
ticulars alleged. 1t 13 not necessary to allege in the indict
ment that the false statement was made with intent t
deceive or mislead . The Queen v. Cotté, 22 1. C. 1. 141

(1877).

Where the Judge charged the jury that wilful intent
to make a false return might be inferred from all the cir
cumstances of the case proved to their satisfaction, this was
held to be a proper instruction: Reg. v. Hncks, 24 1. C. ]
116 (1879)

It i# not necessary that the information should be lawa
by a shareholder or creditor of the bank; it may be don
bv anv citizen, even though he 15 a debtor of the ban
Molleur v. Loupret, 8 1. N, 305 (1885).

I'he annual report of the bank submitted to the share
holders 18 a statement within the meaning of the sectior
not only to them but to the public, and if shown that it wa
made with intent that it be acted upon, directors may e
liable to third parties: Rhodes v. Starnes, 22 L. C. J. 11

(1878).

An indictment i sufficient in form if 1t charges in sub-
stance the offence created by the Act. A charge that the
accused made a “ wilful false and deceptive statement
and con erning the affairs of the bank, sufficiently charge
an offence under section. 99 of the Bank Act, 1890: T
Queen v. Weir, Q. R. R Q. B, 521 (1899): 3 Can. Cr. Cas. 102
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Directors may be held personally responsible for losses
incurred through a statement which they know to he untru
or where they are guilt 0 Heh gross e 1= Lo
amount to fraud trker WeQuesten. 32 U, C. Q. B. 273
(1872): MeDonald v. Ras M. L R % 8. C. 44 (1890)

An innocent director, however, 1wt bl rthe
fraud of his co-directors 1 ing to the shar siders false
and fraudulent reports an alance sheet ¢ hooks
and accounts have been kept and audited Iy appointed
and responsible officers, and he has n wosuspect
ng frauc In re Denham o ( S ), 1D [8R3)

Where the collapse of a han vas due 1o overdralts
which the cashier, the prin executive  oflice ' the
bank under the directors, whose account wl been andited,

duly appointed and entirely independent of the directors,

had irregularly and improperly allowed to certain customers,
it wag held that by the law of Quebec as by the law of

England, a charge of negligence could not be established

against the president of the bank simply by reason of |
having in good faith failed to detect the cashier's conceal
ment of such overdraft Dovey v. Cory, (1901) A. (

followed: Prefontaine v. Grenier, (1907) A, . 101

In the same case in the Court of Appeal, Quebee, Q. R
15 K. B, 143 (1906), it was held that the signing of the
statements by the president when he had no reason to
suspect they were inaccurate or false did not amount to
the making or approval of wilfully false statements under

gection 99 of the Bank Act, 1890

In the King v. Lovitt, 41 N. 8. 240 (1907), 3 Eastern
.. R. 384, it was held by two judges that there was no
guilty knowledge on the part of the defendant as president
of the falsity of the returns to the government signed by
him, and that the case should have been withdrawn from
the jurs I'wo others were in favour of a new trial on
account of misdirection in the charge: while the fifth judg
who thought there was no evidence to warrant a conviction

joined in a judgment ordering a new trial

Calls in the Case of Suspension of Payment

154. Punishment for refusal to make—(n) If anv sus-

pension ol pavment in full, in specie or Dominion
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notes, of all or any of the notes or other liabilities
of the bank continues for three months after the
expiration of the time which, under the provisions
of this Aet, would constitute the bank insolvent: and,

(b) if no proceedings are taken under any Act for
the winding-up of the bank: and,

(¢) if any director of the bank refuses to make or
enforce, or to concur i the making or enforeing
of any call on the sharcholders of the bank, to
any amount which the directors deem necessary
to pay all the debts and liabilities of the bank,

such director shall be guilty of an indictable offence,

and liable,—

(a) to imprigonment for any term not 4-\(-00(|mp two
vears; and,

(b) personally for any damages suffered by any such
default. 53 V., c. 31, & 92,

I'he duty of making such calls is set out in section 125,
Undue Preference to the Bank's Creditors.

155. Every person who, being the president, vice-presi-
dent, director, manager, cashier or other officer of
the bank, wilfully gives or concurs in giving to any
creditor of the bank any fraudulent, undue or unfair
preference over other creditors, by giving security
to such creditor, or by changing the nature of his
claim, or otherwise howsoever, is guilty of an in-
dictable offence, and liable -

(a) to imprisonment for a term not exceeding two
years: and,

(b) for all damages sustained by any person in conse-
quence of such preference. 53 V., ¢. 31, s, 97.

A director of the Exchange Bank had at the time of its
sugpension over $13,000 standing to his credit. A few days
after the suspension the president of the bank paid him
A creditor laid an information

was,

sums aggregating $10,000.
against the director, who returned the money. He
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however, convicted and sentenced to ten days’ imprison
ment: Reg. v. Buntin, 7. L. N. 395 (1883)

One way of giving a preference would be to give bills

of the bank to an ordinary creditor
The Usng of the Titls Banl el

156. Every person assuming or using the title of * bank,”
“banking company,” * banking house.,” “binking as-
sociation " or * hanking institution,” without being
authorized so to do by this Act. or by some other Act
in force in that behalf, is guilty of an offence against

this Aet. 53 V.. ¢ 31. 100

| p to the 1st of July, 1880, any person was at liberty

to use the word *bank.” or any of the expressions men

tioned in this section. It was enac

)9

ed by 43 Viet. chap
sec, 10, that any one who used the word * bank ™ after
that date without be

gutlty of a misdemeanour. The Act of 1883, 46 Viet. «

authorized to do so. should Ik

8, added the other expressions of ection, and required
the addition of the words not incorporated.” In the

present Act the use of the words i absolutely forbidden

The punishment for a violation ol this section 15 a
fine not exceeding $1,000, or imprisonment not exceeding
five years, or both: sec. 157

In accordance with the provisions of the Interpreta
tion Act, R, 8. C. chap. 1, sec. 7. * person " would include
a body corporate or a partnership

Penalty for Offence agaknst this Act

167. Everv person committing an offence, declared to
be an offence against this Act, <hall he liable to a
fine not exceeding one thousand dollars, or to im-
prisonment for a term not exceeding five vears, or
to hoth, in the discretion of the court hefore which
the convietion is had. 53 V. ¢ 31, s 101

The * offences ™ against the Act are, (1) Commencing
business without a certificate: sec, 132: (2) Selling shares
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by a falso number, or as belonging to one not the owner:
sec, 133; (3) Using unlawfully the name * bank,” et

sec, 156
Procedure

158. The amount of all penalties imposed upon a bank
for any violation of this Aet shall he recoverable
and enforceable, with costs, at the suit of His Ma-
jesty instituted by the Attorneyv-General of Canada,
r hy the Minister

2. Such penalties shall belong to the Crown for the
public uses of Canada: provided that the Governor

on the report of the Treasury Board,

in Council,
may direct that any portion of
mitted, or paid to any person, or applied in any
manner deemed best adapted to attain the objects

any penalty be re-

of this Act, and to secure the dne administration
thereof. 53 V.. ¢. 31, 8. 98.

of insolvency these penalties are not a

In the case
until all other liabilities

charge on the assets of the bank
are paid: sec. 13

As will be seen from the several sections in which these
penalties are imposed, they are recoverable from the bank
in the first instance. As in every case it would be for the
neglect of a director or officer of the bank, it would have its
recourse against the officer or officers in default,

The directors of banks are quasi trustees for the gen-
eral body of stockholders, and if any loss should acerue
to the bank through their violating the provisions of the
Act, they would be liable individually to make good the loss
to the bank: Drake v. Bank of Torento, 9 Grant 116 (1862)

SCHEDULE A.

1. The Bank of Montreal,
. The Bank of New Brunswick.
. The Quebee Bank.

The Bank of Nova Scotia

~N




18

)
33

i4.

6364

CHEDUL

The St. Stephen’s Ban

The Bank of Toront

I'he Molsong Bank

The Eastern Townships Bank
The Union Bank of Halifas
The Ontario Bank

La Banque Nationale

I’he Merchants Bank of Canada ?“
La Banque Provinciale du Canada
he People’s Bank of New Brunswick
I'he Union Bank of Canad;
The Canadian Bank of Cor

The Royal Bank of (‘an:

The Dominion Bank

I'he Bank of Hamilton

I'he Standard Bank of Canada
La Banque de St. Jear

[.a Banque d'Hochelaga
La Banque de St. Hyacintl
The Bank of Ottawa

The ]Hlp"l al Bank of Cana
'he Western Bank of Canada
The Traders’ Bank of (anad:
The Sovereign Bank of (

The Metropolitan Bank

The Crown Bank of Canada
The Home Bank of Canada
The Northern Bank

I'he Sterling Bank of Can:
The United Empire Bar

V., e 26, s 4, and sch. A

SCHEDULE B

An Act to incorporate the Bank

Whereas the persons hereinafter named have, by their peti-
tion, prayed that an Act he passed for the purpose of « tah-

lishing a bank in and it ig expedient to grant

the praver of the said petition
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T'herefore His Majesty, by and with the advice and consent
of the Senate and House of Commons of Canada, enacts as
follows :-

1. The persons hereinafter named, together with such
others as become shareholders in the corporation by this Act
created, are hereby constituted a corporation by the name
of . hereinafter ealled the Bank

2. The capital stock of the Bank shall he dollars.
3. The ehief oflice of the Bank shall be at
4

shall be the provisional
directors of the Bank

5. This Act shall, subject to the provisions of section six-

n force until the first day of
July, in the vear one thousand nine hundred and eleven,

teen of the Bank Aci, remain

53 V.. e 31, sch. B.: 6364 V., ¢. 26, 8, 45

SCHEDULE ¢

In consideration of an advance of....... ... ..dollars
made by the. cvvevo.o..Bank to A, B., for which the
said Bank holds the following hills or notes: (describe the bills
or notes, if any), |or, in consideration of the discounting of
the following bills or notes by the. ... ... ...... .Bank for
A. B.: (describe the bills or lm/:.\'},| the goods, wares and
merchandise mentioned below are hereby assigned to the said
Bank as security for the payment on or before the

day of. . ... covvoeeowssof the said advanee, together with
interest thereon at the rate of. ... per centum per annum from
the..........dayof..........(or, of the said bills or notes,

or renewals thereof, or substitutions therefor., and interest
thereon, or as the case may be).

This security 1= given under the provisions of section
cighty-eight of the Bank Act, and is subject to the provisions
of the said Act.

The said goods, wares and merchandize are now owned

hy .. and are now in the possession of
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and ave free from any mortg

ge, lien or charge thereon (or
as the case may be), and are in (place or places where the
qgoods are), and are the following tdeseription of  qgoods

assgned )
Dated. ete.

(N.B—The bills or notes and the qgoods. etc.. may be set

out in schedules annexed.)

63-64 V. ¢, 26, . 46 and sch.

SCHEDULE D

Return of the labilities an
the day of A.D

hank on

Capital authorized $
Capital subseribed

Capital paid up

Amount of rest or reserve fund

Rate per cent. of last dividend declared per cent
LIABILITIES
1. Notes n circulation $
2. Balance due to Dominion Government. afte
deducting advances for credit pav-lists,
ew .
1. Balances due to provineial governments
t. Deposits hy the public, pavable on demand
in Canada s
5. Deposits by the public, payable after notice
or on a fixed day, in Canada
6. Deposits clsewhere than i Canada.
7. Loans from other banks in Canada, secured,
including bills rediscounted
§. Deposite made by and balances due to other
B banks in Canada A :
9. Balances due to agencies of the bank. or to
| other banks or agencies, in the United

Kingdom
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Balances due to agencies of the bank, or to
other banks or agencies, elsewhere than in
& la and the United Kingdom %

Liabilities 1 inclnded under foregoing heads

$
ASSETS.
$

Dominion notes

Deposits with Dominion Government for
security of note circulation

Notes of and cheques on other banks

Loans to other banks in Canada, secured, in
cluding bille rediscounted

Deposits made with and balances due from
other banks in Canada o

Balances due from agencies of the bank, or

from other banks or agencies, in the
United Kingdom

Balances due from agencies o

r agencies, elsewhere

f the bank, or

from other banks «
than in Canada and the United Kingdom
Dominion Government and provincial gov-
ernment securities ’ .
(‘anadian municipal securities, and British,
or foreign, or colonial public securities,
other than Canadian x
Railway and other bhondg, debentures and
stocks

('all and short loans on stocks and bonds in

Canada
("all and short loans

lsewhere than in ('an-

ada sl nol
Current loans in Canada .
Current loans elsewhere than in Canada.
Loans to the Government of Canada
Loans to provincial governments. .......
Overdue debts ¥ T ‘
Real estate other than hank premises




20. Morty
21. Bank premises

woon real estate so by the bank &

22, Other assets not include nder the fore-

going heads

\ggregate amount of loar direct and firms of
which they are partners, §

Average amount of specie held during the month, §

\ver amount of Dominion notes he during the
month, $

Greatest amount of notes 1 circulation at anv time
luring the month,

I declare that the above return has been prepared under

mv directions and is correct according to the hooks of the

bank

liie | untant

We declare that the foregoing retur: made up from

the books of the bank, and that to the best of our knowl-

edge and belief it is correct, and shows truly and clearly the

financial position of the bank: a we furthe eclare that

the bank has never, at any time during the period to which
the said return relates, held less than forty per centum of
its cash reserves in Dominion note

(Place) this dayv of

\. B.. President

C. D.. General Manager

63-64 V., e, 26, s. 47 and sch. D







CHEQUES ON A BANK.

BILLS OF EXCHANGE ACT.

REVISED STATUTES OF CANADA. 1906
CHar. 119. Part [11

The law of Canada on the subject of Cheques 1s found

in the Third Part of the Bills of Exchange Act, which
congists of eleven sections, 165 to 175, inclusive, The first
three of these relate to ~||1l|ll1‘\ generally, and the remain-
ing seven fo crossed cheques. They are taken from the
Imperial Bills of Exchange Act, 1882, with but two slight
changes. The first is the substitution of the word * bank ™
for *“ banker.” The reason for this is that in rngland the
banking business is ecarried on largely by individuals and
incorporated companies, while in Canada the Bank Act and
the Bills of Exchange Act recognize only incorporated banks
und savings banks. The other is the addition of sub-section

7 to section 169

Although the language of the lmperial and Canadian
Acts is thus substantially identical, there are two marked
differences between the law and the practice in the two
ountries. The first is in section 60 of the Imperial Act,
which provides that when a hill payable to order on des
mand is drawn on a banker, and he payv= it in good faith,
he is not responsible even if the indorsements are forged
This rule applies to a cheque, which is a bill of exchange
drawn on a banker payable on demand. An effort was
made by the banks to have this clause embodied in the
Canadian Act, but the Houge of Commons was unwilling
to make the change. The use of crossed cheques in Eng-
land has been adopted largely to overcome the danger aris-
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ing from such forged indorsements. ['nder the Canadian
law there is not the same necessity, and although the Act
has introduced the English statute as to the crossing of
cheques, the practice has been adopted to a very limited
extent

The other great difference arises from the fact that
the practice of getting cheques marked or accepted, so gen-
eral in Canada. is also unknown in England. Byles says
in his work on Bills, that cheques are not accepted, and
that to issue them IlHl"‘Il"l would l"“"""l} be an mfnn::--~
ment of the Bank Charter Aets

A cheque drawn upon a private banker would not be
a cheque within the meaning of the Bills of Exchange Act,
and would not be subject to the special rules contained in
this part of the Act, such as crossing and the like. It
would be simply a bill oi exchange, payable on demand
and subject to such provisions of the Aet as apply to an
instrument of that kind: Trunkfield v. Proctor, 2 0. 1. R.
426 (1901)
In the following notes the references are to the Bills
of Exchange Act, and not to the Bank Act, when the word
Aet ™ or “section ™ is used without any more particular

designation.

165. Cheque defined.—A cheque is a hill of exchang

drawn on a bank, payable on demand. 33 V. c. 33, s

2. Imp. Act, 5. 73.

Reading this definition in connection with that of a
bill of exchange in section 17 of this Act, a cheque is an
“unconditional order in writing addressed by a person
to a bank, signed by the person giving it, requiring the
bank to pay on demand a sum certain in money to, or to
the order of a specified person, or to bearer.”

According to the definition in section 2 (¢), * bank ”
means “an incorporated bank or savings bank carrving on
business in Canada ”; that is, one of the banks to which
the Bank Act, R. S. (. chap. 29, applies; or a savings bank
under R. 8. C. chap. 30 or 32; or a penny bank under R. 8
(', chap. 31; or a bank under an old provincial charter




65 i )5
In Quebece, under the Cods cheque | 7" rawt
upon a ivate banker as well as upon an incorporated
bank: Art. 2349. Thig was the | efore the Aect th
ither provine also
\ cheque should be addres t he ba } ts pro
er ( porate namd And not t tr 1 manags
the ban \n instrument addressed to or
hese w ad not, str | pea | he« h
he meaning of the Act, anc marke 1 pted might
be claimed that the bank was n le, as 1t would not b
the drawee of the instrument and consequen ould not
hecome hable by acceptance
The words “on demand need 1 b
¢ they are understood when 1 time
essed : s 2
\ document the form o 8 by one
anch of ink to another branch of t 3 p nk is 1
i heq wi n e mear r of th eclion dra and
Irawe 1wt =Am ) n: Brouwr Bar 1
\ L. R. 669 (1902) : Capita ("ount Bank v. ( on

lon, [1903] A. C. 240

An order in the form of an ordinary cheque with the
following words added Provided the receipt form at the
oot hereof is duly signed, stamped and dated not a
heque, not  bein inconditional :  Bawmy v. Londe )

W. Bank |1900] 1 Q. B. 17¢

a A cheque is not invalid hecause it 13 not dated, nor because
n t does not gpecify the place where 1t was drawn, nor becaus
\ imtedated, or post-dated or bears dat 1 Sunday o
It ther non-juridical dav: sec. 27 : Wood Stephenson, 16 17 (
0 Q. B. 119 (1858) : and the fact that 1t & post-dated

n irregularity: Hiteheock v. Edwards. 60 .. T, N. 8. 63

’ (1889) : Carpenter v, Street, 6 T, 1. R. 410 (1890). But
. cheque dated seven daye after delivery is in substance a
\ | of exchange at seven davs' date: Forster Mackreth T
y . 2 Ex. 163 (186%) A bank should not pay a cheque ix
Q e the day of its date: DaSilva v. Fuller. cit n Morley

V. Culverwell, T M. & W. 178 (1810)
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In the United States there has been a conflict as to
whether a cheque may be made payable on a day subse-
quent to its date.  The weight of authority is in faver of
what is law under our Aet, that such an instroment 15 not
a cheque, and has three days’ grace.  See Bowen v. Newell
13 N. Y. 200 (1855): Morrison v. Bailey, 5 Ohio St 13
(1855) . Harvison v, Nicollet Bank, 11 Minn. 188 (1889) ;
2 Daniel, see. 17 But see contra Re Brown. 2 Story, U, (.
502 (1843) . Westminster Bank v. Wheaton, 4+ R. 1. 30
(1856) . Champion v, Gordon, 70 Penn. St. 471 1872)

Way v. Towle, 155 Mass, 371 (1892).

When a cheque is wanting in any material particular, the
person in possession of it has a prima facie authority to
fill up the omission i any way he thinks fit: sec. 31

A cheque is *issued ™ when it is in the hands of a person
who iz entitled to demand eash for it: Ke parte Biguold
22 Beav. 143 (1856). .

Where the sum payable is expressed in words and also
in figures, and there is a discrepancy hetween the two. the
sum denoted by the words is the amonnt payable: se

Y

A material alteration of a cheque makes it void. If the
alteration is not apparent a holder in due course may avail
himself of it as if it had not been altered, and may enforce
payment of it according to its original tenor: sec. 145. The
following alterations are material

1. Alteration of the date or of the sum payable: sec. 146
later date: Boulton v

even thongh it be to change it to s
Langmuir, 24 Ont, A. R. 618 (1897)
“order™ to bearer: re Commercial Banl

2. Changing
10 Man. 171 (1894) : Booth v. Powers, 56 N. Y. 22 (1871)

A customer drew a cheque for $5 and haa 't * marked.”
He altered it to $500 and deposited it with another bank
and drew the money. The cheque was sent through th
Clearing House, and was charged against the former hank
as $500. The following morning the forgery was discovered
and notice given, and a refund of $495 claimed. The claim
was maintained on the ground that the notice was in time
and the latter bank had not altered its position in the mean-
time: Imperial Bank v. Bank of Hamilton, [1903] A C

49,
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claim
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I'he Act does not make it a of the defimtion that the

drawer should be a custon f the bank: but if a person

gels goods or money on the strength of a

«que when he

no account he is guilty of obtaining the goods or money by

fulse pretences, and iz liable to three veare’ imprisonment :

Criminal Code, R. 8. C. c¢. 146, sec. 405: Rex v. Jackson. 3
Camp. 370 (1813): Fee Hazelton, 1.. R. 2 (. ( 134
(1874).

The giving of a post-date Cape Hies no more than a

promise io have sufficient funds ink on the date

hereof, and not, in itself, a false representation of a fact
past or present: The King v. Rich 11 Can. Cr, Cas, 279

(1906).

There have been conflicting decisions as to whether a

cheque 18 money. A good deal will depend on the language
of the statute to be construed. See illustrations, Nos. 10,

11, 12, and 51, post

2. Provisiofis as to bills to apply.—Except as otherwise
i.y.«\nivi] in this part. the provisions of this Aet

applicable to a bill of exchange payable on demand

applv to a cheque X V.. } 8. 12 |,H!‘ \et,

he exceptions are, (1) that failure to present a cheque

or pavment within a reasonable time does not dischargs
the drawer, except in so far as he i= damaged thereh
176

the eustomer’s death: sec. 167: and (3) the provisions relat-

2) that the bank should not pay after notice of

ng to crossed "“'IIH(\' gece, 168 to 175, inclusive.

The law as to the presentment ol a cheque lor pay nent
differs from that respecting a bill of exchange pavable on
emand. In suing on a cheque it is not necessary to allege
r prove presentment within a reasonable time or protest
for non-payment. These are matters of defence. It iz for
he drawer to allege and prove damage: De Serres v. Euard

Q. R. 17 8. C. 199 (1899).

The chief provisions of the Act relating to bills payable
on demand, which aleo apply to cheques, are the following
M'L.B.A 17
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(1) There are no days of grace: sec. 42; (2) when they

appear on their face to have been in circulation for an un-

casonable fength of time they are deemed to bhe overdu
so as to prevent a holder from acquiring them free frou
defects of title: sec. T0; (3) they must he presented for
paviment within a reasonable time after endorsement to
charge an endorser: sec. NG
\ cheque being a bill of exchange does not operate a
i assignment of funds in the hands of the bank available
1he

until it accepts a chequq
127, The holder of an un-

r the pavment thereof, and

not liable on 1t: sec

consequently, cannot sue the bank upon

d ’lll"ll' cht
it, except under the circmmstances mentioned in section
I nder the Code it was held in Quebee that a chequ

166
the drawer’s fund

so much of

Was  an assiznment o
2 C. ). 293 (1879) T'his

Marler v. Molsons Bank, 23 L

53, sub-sec. 2 of the Imperia

land: sec. 53,

n o oScol

il also in France: Nouguier, (ss.) 392, 431

Section 49 of the Aet provides that where a signature

on a bill is forged or placed thereon without authority it is

whollv inope Provided that if a cheque payable to
order is paid by the drawee upon a forged indorsement out
of the funds of the drawer, or is so paid and charged to his
account, the drawer shall have no right of action against
the drawee for the recovery back of the amount so paxl
nor any defence to any claim made by the drawee for the

of such

amonnt so paid unless he gives notice in writing
forgery to the drawee within one year after he has acquired

notice of such forgery, In case of failure hy the drawer

to give such notice within the
to have been paid in due course as

said period, such cheque
shall be held respect
every other party thereto, who has not previously instituted

proceedings for the protection of his rights.

TLLUSTRATIONS

| <|||'||I|~' 15 not even prima facie

1. The production o
lent by the drawer: Foster v, I'raser

evidence of money
P 111

Rob. & Jos. Dig. 652 (1840): Nichols v. Ryan. 2 R. L.

St. Lowis, M. 1., R. 4 S. (. 310 (1888)

(1868): Dufresne v
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e & "-"1”" ma e po 1t and
day of its date without grac

. Q. B. 419 (1858

Wher laintifl's ac lefendant a cly f
a party in part pavment of goo nd presente
Thie 1 i I da an 1 ( everal { Lo
] arawer ni o n o 1 L \
held that the latter n \ ih v. h 16 1
C. Q. B. 433 (18358)
Plaintifl’ dep I ) the cheque o
a third party on another b t Defoer
ants credited it 1 h pa ) 1 1 1 a
the propert I'he presented ¢ ne ) ¢ lay
1en it was dishonoured. 11 t] had presented the san
( t would have been pa e t bank wa
not liable: Qwens v. Queber Bank, 30 17, (. Q. B. 382 (1870)
d. A cheq operat payn nt t 1= heen d
onoured. It may be received er as conditional or as
absolute payment: Hughes Coanada Per L&~ B
39 U, C. Q. B. 221 (1876)
| 1 lorged immdorsements

6. Where a bank paid cheques or

given by the plaintiffs at the end of the month

was, at most, an acknowledgment that the balance was cor-
rect on the assumption that the cheques had been paid to

per parties.  Where the names of the pavees had

been forged on an application for a loan to plaintiffs,

titious pavees Lgricul-
al Bank, 6 Ont. A, R. 192

not pavable to

the cheques wer

N ! Issoctalion v, Fede

Litra )

(1881)

7. The Bank of Montreal allowed a private banker at
London to put on his cheques © payable at Bank of Mon-
treal, Toronto, at par.” Held, that these words simply
meant that there would be no charge for cashing the

cheques, and not that the Bank of Montreal would pay

were no funds of the drawer to meet them:

if the
delford Printing Co. v. Bank of Montreal, 12 O, R. H44

(18R6)
8. The Finance Minister 4]t-||‘r\‘h>|’ a cheque on the Bank

of P. E. 1. in the Bank of Montreal, at Ottawa. which placed
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the amount to hig eredit,  On the dishonour of the cheque
Bank of Montreal was entitled to reverse the entry, a
was not a holder for value, but merely an agent for col
lection: The Queen v. Bawk of Montreal, 1 Exch. Can. 154
(1886)
9. The pavee of a cheque took it to the bank on wl
it was drawn the same day as he received it fron
drawer, and had it marked * good,” the amount I

charged to the drawer’s account; but he did not dema

payment. The ban

ended payment that evenin

the next day the cheque was presented for payment an
dishonoured. Held, that the drawer was discharged

all liability thereon. Boyd v. Nasmith, 17 0. R. 40 (1885

Legaré v. Arcand, Q. R. 9 8, (', 122 (1895) ; Banque Jacque
Cartier v. Corporation de Lamodou, Q. R, 17 8. ( 211
(1899) : Merchants Bank v. State Bank, 10 Wall. (U.8,) 647
(1870) : First National Bank v. Leach, 52 N.Y. 350 (1873)

10. The handing by a debtor to hig ereditor of the

cheque of a third person upon a bank in the place

the creditor lives, the maker of the cheque having funds
there to meet it, is a * payment of money to a creditor
within the meaning of R. 8. O. chap. 124, sec. 3, sul

1 lrmstrong v. Hemstreet, 22 0. R. 336 (1892) (Ove

ruled by No. 11 below.)

11. Indorsing and giving to a creditor the unaccepted
cheque of a third person in the debtor’s favor is no
payment of “money” w thin the meaning of section
R. 8. O. chapter 124: Davidson v. Fraser, 23 Ont. A, R

139 (1896); affirmed, 28 8, ("

Can, 2 (1897)

12. An insolvent trader sold his stock to a bona fide
purchaser, Both were customers of the same bank whic
had a mortgage on the stock. The purchaser gave
bank his cheque in payment. This was held to be a
ment of money”: Gordon Mackay & Co. v. Union Bn
26 Ont. A. R. 155 (1899). Followed in Robinson v. Mt
livray, 2 0, L. R. 232 (1906): 39 S. C. Can. 281 (1907

13. The agent of a life insurance company sent in a

cations, some genuine and some forged, on which th
nany sent him policies,. The genuine ones lapsed, |




kept both classes on foot and se n roe aimsa ¢
senting that the parties were deu (heques were =ent {
him payable to the order of tl leged elaimants whos
names were forged. Ie endorse eques i LI
ol the respective paved ane CeeIVed ( W frot
the ban Held that the cheq ere pavable fictitious
or non-existent persons, and the able to hearer,
and the i vag not able 1 nee  compan
Lon [ns. ( W 0. L. R. 2118 (1904)
Se | Il S ] | 14 ) | \
& S Wales B 190¢ K. 1

14. Ar 1 | vith the
hed nd ynal de on the face o
it T b haii

nd dej ed the nder a lifferent
ba ollected the VRE T i
ent of the cheque 1 | {
{ departmental cheq ( nding t
the bank certificates of the « I s. H
Ve not discovered for mths.  Held, affirming
the trial Jud A1 he Ontario ( ( \ppea ha
there could be no estoppel again the Crow that the
drawee bank wa iable and could not recover from the
collecting banks: Bank of Montrea The K 38 S. (
Can. 258 (1907). lLeave to appe efused hy P Couneil
16. A bank was held liable for the amount of a cheque 1t
had lost. which the drawer disputed, although the latter had
wen guilty of negligence in not objecting earlier when it wa
entered in his pass-book: Fournier v. Union Bank, 2 Ste

phens’ Que, Dig. 99 Cons. Que. Dig. 185 (1873}

17. Where an account bears interest, 1t ceases on the
imount of a cheque drawn on the account when the cheque
marked, although the monev ig not actually rawn out unti

long after: Wilson v. /f«rm/w‘ Ville Marie. 3 1.. N. 71 (1880)

18, A bank was held liable to the Lolder of a marked
cheque: Banque Natonale v, City Sank, 17 1. C. J. 19%
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(1873), even when marked good only on a future day by the
| cashier: Exchange Bank v. Bangue du Peuple

president
(1886) Items of claim older than a

M.L.R

chequ

Dorion v, Dorion 5 1.. N. 130 (1882)

aimst 1t

he set up in compensation a

19, \1 istrument in the form of a cheque 18 none the
less a cheque because not drawn against money on deposit,

bt because an overdraft or advance by the bank: Bank of
Montreal v. Rankin, 4 1., N, 302 (1881)

20. A cheque shonld be presented the day after delivery
and notice of dishonor given to charge the indorser: Lord v
Hunter, 6 1., N 10 (1883); Boddington v. Schlenker, 4
B. & Ad. 752 (1833)

21. A cheque 1= a commercial matter, especially wher
given by a trader, and payment of it may be proved by parol
n the Provinee of Quebec, even when above £50: Baril v
Tetrault, 29 1. C.J. 208 (1885).

22. A bank acting as agent for another bank 18 not author-
ized, in the absence of an express agreement, to cash a chequ

drawn upon the principal bank, but not accepted by it

Varitime Bank v. Union Bank, M. 1.. R, 4 S, (. 244 (1858%)

23, A cheque pavable to C. M, & N., or bearer, was in-

dorsed by them and stamped for deposit to their credit i
the bank where they kept their account, Their elerk, in
stead of depositing it, took it to the bank on which it was
drawn, and the teller paid it without noticing the writing on
the back. It was held that such a cheque could not be re-
strictively indorsed, and the bank so paving it was not lable
Exchange Bank v. Quebee Bank, M. 1. R. 6 8. C. 10 (1890)

24, Where a person for accommodation lends hig cheque
to another person he cannot refuse to pay the same to a third
party who in good faith has given value for it: Kenny v
Priee, 20 R. 1. 1 (1890),

25, A person receiving a cheque seven months after its
date, and after it was drawn, has no greater right against the
drawer than the previous holder, in whose hands it was void
ag having been given for illegal expenditure at an eleetion
Dion v. Boulanger. ). R. 4 S, €. 358 (1893) : confirmed in
Review, 31st October, 1893,
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ceeds of which the debt was to be pa The two went to a

bank at W. to get cash for the cheque. H. alone went int
the manager's room, and on his return told defendant
had given the cheque to the manager to forward it to N
collection. H., in fact, retained the cheque, and the sa
lay transferred it to plaintiff for value Held, that defend-
ant was liable on the cheque Lrnold v. Caldwe 1 Man
[.. R, 81 (1884)

e a bank certitied heque at the request of
drawer, who afterwar Utered it, making it ;l:l\mlv to
bearer instead of to ords hiz is a material alteration, and
the bank not lable on the cheque to the drawer or his as
gigns: Re Commercial Bank. Banque &’ Hochelaga’s Case, 1
Man, L. R. 171 (1894)

4. A banker paid a cheq
v way that it
| stor
Utere 164 B
eque was so carelessly ¢ n as to b
altered by the holder to a large sum, so that anker

iid 1t, eould not distinguish the alteration: He

when they

that the loss must fall on the it was caused by |
1 CNee Young v. Gro 3 (185

Jou Lmperial Bank v 1t

36, Filling in a blank cheque with a larger sum than that
authorized is forgerv: Reg. v. Wilson, 2 C. & K. 527 (1847

47, The holder of an unaccepted cheque has no right o
action against a bank even if it has improperly refused t
honour the cheque, as there is no privity of contract betweer
him and the bank: Malcolm v. Seott, 5 Exch. 601 (1850)

Fourth Street Bank v. Yardley, 165 U, S, 634 (1897)

38, 11 there are not sufficient funds to meet a cheque,
bank should not give any more than the information of th
fact: it should not disclose the actual balance: Foster v
Bank of London, 3 F. & F. 214 (1862)

39. An authority to draw cheques does not necessarily
include an authority to draw bills: Forster v. Mackreth, 1.. R

2 Ex. 163 (1867).
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u non=eXisting  person Clutton {ttenbo
18951 2 Q. B. 707 affirmed, [1897] A, C, 90

A solicitor who 18 authorized to accept a tende
teage mo 1 ehalf of | el nott at 1il
ept a h { cheque ind tl ' lor f a o
fhic i D er Life Intere & R, S. Corpor

8] 1 Ch. 27

7. N 1 Weque wias given ino paviment
1 races nd ( ged for value to the 5'1“’7 . wl
war f the consideration was held that | ould 1
0 12 the ) cratton was e L under &\ \

| I'he only effect drawee hank 1 1 ling
ertify that it has funds of the drawer to meet Wi
ertified Jue positeg] al redited to the dep
¢ presumptiorn the ban \ pted 1t as agen
sitor to ea t.and not as acquiring title and A
t nviment (i v. Newfoundlar mngs 1
1899 A, C, 281
). Defendant, whe i= not a party to chem 11
request of the pavee, wrote hiz pame on the back of 1, a
ne the ords ns onr. It was held that under se«
16 of the Bills of Exchange Act, he eould thu egaliy
iability as an indorser Vakefi v, 4 mder l.

W, A banker's draft to order o lemar
sedd by one branch of a bank to another branc
same bank and not crossed. not a cheque, not bein
dressed by one person to another: Capital and Counties

v. Gordon. 11903 A. (. 240

51. .\ marked cheque is “cash ™ within the mean
the land regulations of 1853: Russell v. Sealy. 2 N
(A. C.) 498 (1874).

2, 11 the drawer of a cheque gets it accepted and

delivers it to the pavee, the drawer is not dischar
f the pavee hefore delivery reguests the drawer to
t to the bank and gets it accepted, the rule is the

Randolph Bank v. Hornblower, 160 Mass, 401 (1801)

A

san
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166. Presentment for payment. S to the provi-
ons of t \ct

) Whe a cheque | I { 1 1 n
I' nal time ]
th bank, t Ve ¢ 1 |
unage 1
extent 0
v 1 S \ €180
k to a | 1 e W ‘
ch qu | \
ect ( 08¢ ¢ 4 ¢ pre-
entmen n lela ) | 1

cheque ( pavment wit l 1 rom
that relating to other bills | bl 1 In the
¢ the latter the dra . y -
ischarged by tl ulur A
reasonable time: sec, 8/ I'hig part 1 Act relating to
cheques does not modify the le as rega the indor
it the present section v dift 18 recards
e drawe vho mi | ireed to w 1 he
wetually zuffers dama v the \
Chalmers sa p. 250 I ew la L
ntroduced in the Lords by Lord Bramwell to mitigate
1w rigour of the common law rule \t o | 1 Mer
omission to present a cheque for pe en 1 not discharg
t Irawer, ungi, at any rate, six ars hai psed, and n
this respect the common law appears (o b unaltered But
f a cheque was not presented within a reazonable time
lefined by il ases, and the drawer suffered actual dar
by the delay, e.g.. by the failure of the bank, the drawer was

ibsolutely discharged, even though ultimatelv the bank might

pay (say) fifteen shilliy ound I'he section is

ubstantially the law of Quehec hefore the Act, the Code

placing the indorsers in the same position:—* 1f the cheque
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be not presented for payment within a reasonable time, and
the bank fail between the delivery of the cheque and such
presentment, the drawer or indorser will be discharged to the
extent of the loss he suffers thereby:” Art. 2352, Nee also
Re Oultom, 15 N. B, (2 Pugs.) 333 (1874).

When the drawer or other person is thus discharged, the
holder 18 a creditor of the bank to the extent of such dis

charge: clause (b).

The law as to the presentation of a cheque differs from
that respecting a bill of exchange payable on demand. In
suing on a :hmpu- It 13 not necessary to allege or prove pre-
sentment within a reasonable time, or to Irl"‘"*‘ for non-
payment. These are matters of defenc It is for the dr:
to allege and prove damage: e Serres v, Euard, Q. R. 17
S, C.R. 199 (1899)

(b) Holder a creditor.—The holder of such cheque, as to
which such drawer or person discharged, shall be g
creditor, in lieu of such drawer or person, of such banl
to the extent of such discharge, and entitled to recover

} () Imp

~ay

the amount from it. 53 V. ¢. 33, s
Act, sec. 74 (2), (3)

This 15, to a certain extent, a modification of the rule in
In England it introdueed partially the Scots

principle of sub-section 2 of that section, and in Canada it
recognizes in this particular case the prineiple laid down in
Quebec in Marler v. Molsons Bank, 23 1. C. J, 293 (1879)

These countries adopted it from the civil law,

section 1

2. Reasonable time.—In determining what is a reason-
able time, regard shall be had to the nature of the in-
strument, the usage of trade and of banks, and the
facts of the particular case. 53 V, ¢. 33, 8. 73 ()
lnl[». Act, sec, T4 (2).

The following are =aid to embody the rules as to what is
a reasonable time for the presentment of cheques in England
1. If the person who receives a cheque and the bank on
whom it is drawn are in the same place, the cheque must, in
the absence of special circumstances. he presented for pay-
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ent on the day ter CCe1Ve( Vlevander v. Bur
field. ¥ M. & Gr. 10461 84 / rooks, 4 1. T. N. S
67 (1861)

1. If the persc who re (que and the bar )
whom it is drawn are diffe es, the cheque must
n the absence of special « msatances, be forwarded for pr
sentment on the day aft t received, and the agent to
vhom it is forwarded must k ner, present it or
orward it on the day after he recvives it Hare v. Henty
10 C. B, N, 8. 65 (1861) : Prideaux v, Criddle, 1., R. 4 Q. B
55 (1869): Heywood v. | ring. 1. R 9 Q. B, 428
(1871)

In computing time, non-business days must b X
cluded ; and when a cheque crossed, any delay caused hy
presenting the cheque pursuant to the crossing i3 excuse

sec, 01

tantia wo that

These rules arve s

nized in Canada. See LKedpath v. Kolfage, 16 U, C. Q. B
133 (1858) : Owens v, Quebec Bank, 30 ibwd, 382 (1870);
Boyd v. Nasmith, 17 O, R. 10 (1888) : Blackley v. M

16 Ont, A, R. 295 (1889) ; Sawyer v. Thomas, 18 Ont, A
129 (1890) ;: Marler v. Stewart, Cons, Que, Dig. 212 (187

Campbell v, Riendeau, ). R. 2 Q, B. 604 (1892),

\ cheq

1e 18 deemed to be stale or overdue when it appears
n its face to have been in cirenlation an unreasonable time:

gee, 70, A bank ig not justified in paying such a cheque with
it inquiry Serle v. Norton, 2 M. & Rob, 101 (1841)

Whether a cheque 13 I‘rrwnml within a reasonable time
18 a question for the jury. In this case they found the delay
(4 davs) to be unreasonable: Wheeler v. Young, 13 T. I.. R

168 (1877).

As to what is a reasonable time where a cheque is drawn

a bank that is understood to be about to suspend payment,
see Légaré v. Arcand, (). R. 9 8, €. 122 (1895).

It has been held that a delay of six days is not necessarily
an unreasonable time Rothschild v. Corney, 9 B. & C. 388
(1829) ; and the same as to eight days: London and County
Bank v. Groome, 8 Q. B, 1. 288 (1891) ; but that {wo months
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is an unreasonable time: Serrell v. Derbyshire Ry. Co., 9
(. B. 811 (1850)

Where the holder of a cheque presents it for acceptance
instead of for pavment, and the accepting bank fails. the
drawer and indorsers arve discharged : Bowd v. Nasmith, 1%

0O, R, 40 (1888): Légare v. Arcand, Q. R. 9 8. C. 122
(1895) : Bangue Jacques Cartier v, Limoddou, Q. R, 17 8. (

211 (1899) : Merchants Bank v. State Bank, 10 Wall, (17.8.)
645 (1870) : First Nal. Bank of Jevsey City v, Leach, 52 N
Y. 350 (1873

167. Revocation of authority.—'I'ie duty and authority
of a bank to pay a cheque drawn on it by its customer
are terminated by
(a) Countermand of payvment;

(b) Notice of the enstomer’s death. 53 V. ¢ ). 5. 74
Imp. Act, see. 75

A bank having sufficient funds of the drawer of a cheque
in its hands is hound to pay it. and in case of refusal is liable
to an action of damages: Marzetti v. Williams, 1 B, & Ad
115 (1830) : Whitaker v. Bank of England, 6 C. & P. 700
(1835) : Foley v. MHill, 2 H. 1. Cas. 28 (1848): Rolin v
Steword, 14 €. B, 595 (1854) : Todd v, Union Bank. 4 Man,
R. 204 (188%): Fleming v. Bank of New Zealand. 16 T, 1.
R. 469 (1900). The damages recoverable by a non-trader
for the wrongful refusal of a bank to allow him to withdraw
a special deposit, are nominal or limited to interest on the
money: Henderson v. Bank of Hamilton, 25 0. R. 641
(1894) : Bank of New South Wales v. Milvain, 10 Viet. R.
(Law) 3 (1884).

A bank may, without special instructions, pay any bills
or notes, of which the customer is acceptor or maker, and
which are payable at the bank: Jones v. Bank of Montreal
29 U, C. Q. B, 448 (1869) ; Kymer v, Laurie, 18 L. J, Q. B
218 (1849) : Roberts v. Tucker, 16 Q. B. 560 (1851); Vagl-
ano v. Bank of England, [1891] A, (. 107.

A bank refusing to pay such instruments incurs the same
liability as in refusing to pay a cheque: Hill v. Smith, 12
M. & W. 618 (1844) ; Bell v. Carey, 8 (', B, 887 (1849)
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! in t
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n 1 | \ t
11 pre d tt t 1 Gar
ek | I, 8 1 (]
/ v ( ) 5 )
Ve the cou i \ 1 (
er w allowed ) W 01 ne i espective o
{ 1l he bank can ( | \
nout a reasonal not
would be discontinued (ummn Nhan v H
NN 95 (1860) ; Bucko n v, | lon & Midland Ba
12T, L. R. 70 (189 Ireland v, Norvih of Scotland B
Co., 8 R 1880) ; Kirkwood v. Clydesdale Bank, 15 S
L. T. R, 413 (1907)
lntrie nade 1n a customer k are ! fa
dence ag C'omme ol Bank v. Rhind
Macq. H. | wuper's Trustee \ati Ban
Seotland, 16 Sess, Cas, 412 (1889)

Countermand.—A customer may stop payment of a cheque
efore 1t ig accepted, but not after Cohen v, Hali Q). B
D. 371 (1878) ; McLean v, Clydesdale Bank, % App. Cas, 95
1883)

When a cheque is handed to a person on a condition
vhich the drawer finds ig to be broken or eluded, he has the
ght to stop the payment of the cheque: Wienholt v. Spitta

Camp. 376 (1813): Spincer v. Spincer, 2 M. & Gr. 295
(1841)

It has also been held that a bank is not bound to honour
i customer’s cheques after a garnishee order is served on if,
ven although the balance exceed the judgment: Rogers v
Whiteley, [1892] A. C. 118,

\ vendor of goods, after being paid. fraudulently sold
them to another purchaser, who bought in good faith and
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Ve cheque In payvment T n"u-niu. was cashed a
ther bank on being guaranteed by an indorser. The s
purcha 1 being served with garnishee proceedings
he first, pped payvment of the heque and paid the money
nto lourt I'he endorser meanwhile paid the purcha
nk and received the cheque Held, tha vas entitled
Mon« n Con Wilder v. Wolf 0, L. R. 451 (190
I egram to t! 1

I'ne drawer of a cheque sent a

countermanding payment, which wag placed in the le
the bank It was left in the ‘hox when the rest
etters, ¢ Wi removed, and the che wis presented
bhefore the telegram came to the notice of t

Ield, that there was no legal conntermand, and the banl

not lighle for the amount of the cheque even if the telegra
was negligently overlooked. (Qu@re—How far is a bank bou
to act on an authenticated telegram? Curtice v. Lo
City and Midland Bank, 24 T, 1.. R. 176 (190%)

Death of customer.—Payment after the death but

notice is valid: Hogerson v, Ladbroke, 1 Bing. 93 (1322
It has been held in England that after the death of a p

er, the surviving partner may draw cheques upon
nership account : Backhouse Charllon, 8 Ch. D. 444 (15
In Quebee the death of a partner terminates the partn

of the survivors to act for the firn

el also the 1
absence of a special agreement to the contrary: C. €. 18
1897

\ cheque given as a donatio mortis causa must be |
sented or negotiated before notice of the death of the
re his estate:  Hewitt v. Kaye, 1., R. 1
198 (1868) : Beak v. Beak, 1. R. 13 Eq. 489 (1872): R
Pearce, 5 Ch, D, T30 (1877) But see Colvile v. Flan

8 L. CoJ, 225 (1864) ; and Clement v, Cheesman

n order to cha

631 (1884).

CROSEED CHEQUES

Sections 168 to 175, inclusive, freat of crossed che

They are copied from the Imperial Act, with the subs

tion of “bank ™ for “ banker,” as private bankers are not
The prac tice of o1

cognized by the Canadian Act,
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ractice to cro 1 } WeT t intendec !
through the clear house at all Baron Parke he that
this had nothing to do with ’ ctio f neootiahil
and formed no part of tl eque. | n no way altere
effect; but was a protectior f rd the owner, as
banker paid it otherwise than through another hanker
he cireumstance of his 80 paving wo he strong ev co of
negligence in an action againgt hnm. Nee also Carlon v. |

land, 5 E. & B. 765 (1856)

lhe first Tmperial Statute recognizing crossings wa

passed 1n 18 In Stmmons v, Tayl 2 (. B. N. S, 5928

(185%), it was held that the crossing was not a material part
if the cheque and a holder might erase it e Act of 1858
vag passed to overcome the effect of thig decision. Tn Smith
v. Unton Bank of London, 1 Q. B
rossed to a certain bank w stol¢
hands of a bona fide holder, he got i
bank. The Court held that the A
M'L.B.A
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the negot
the pave In Bobbelt v. Pinkett, 1 Ex. D. 368 (1876)
her ement of the payee was forged, tl
wa Id ) p 1 ) 'y an thr L
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I'he practice rossing cheques has not been adopt
the United State
168. General crossing.—\here a cheques | “
face an addition of
(@) The word ** bank ™ between two parallel tran
lines, either with or without the words * not 1
tiable ;" o1
(h) Two parallel transverse Lines simply, either w
or without t words * not negotiable:”
Such addition constitutes a crossing, and the chequ

rossed general

2. Special crossing.—Where a cheque bears ocross
tace I
without the words * not negotiahle,” that addition cor

stitutes a crossing, and the cheque is crossed spe !

and to that banl 53 V.. e 33,8 75 lmp. Act

As already stated, this part of the Act does not apply

cheques on private bankers, nor can a cheque on an incorpo

ated bank he crossed in favour of a private banker, or

crossed generally, be presented through him

an addition of the name of a bank, either with or
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170. Crossing is material —A crossing authorized by this
Act is a material part of the cheque; it shall not be
lawful for any person to obliterate or, except as au-
thorized by this Act, to add to or alter the crossing

53 V. c. 33,8 77; Imp. Act 8.

A material alteration voids a cheque except as to a party
who has made, authorized or assented to it, and except as te
indorsers subscquent to the alteration: sec. 145.

If

nd an unauthorized obliteration or alteration is

In Eng

-25 Viet, chap. 99, secs. 25 and 39. This was
S.

9

for
ge
orge

Capadian eriminal law, and became R,
31, but it is the English crossing that
That sec-

(--!vlvu n our
(1886), chap. 165, sec

there referred to, and declared to be a felony.
tion is not applicable to the crossing authorized by the Can
adian Act.

If the obliteration, addition or alteration does not amount
to forgery, it would come under section 164 of the Criminal
Code, R. 8. . ¢. 146, which makes any person who, without
lawful excuse, disobeve an Act of Parliament, guilty of a
offence, and liable to one vear’s imprisonment.

171, Duties of a bank.—Where a cheque is crossed spe
cially to more than one bank, except when crc d to
another bank as agent for collection, the bank on

which it 18 drawn shall refuse pavment thereof. 59
V. c. 33, 5. 78; Imp. Act, . 79,

This section would prevent the thief or a finder of a spe-
cially crossed cheque, or any holder subsequent to him, frou
crossing the cheque a second time and o getting paid through
another bank

The bank incurs no liability by such refusal, as the holde:
has no action on an unaccepted cheque. The next section
gives a remedy to the true owner against a bank which im-

properly pays a crossed cheque

172. Where the bank on which a cheque so crossed is

drawn, nevertheless pays the same, or pays a cheque
crossed generally otherwise than to a bank, or if
crossed specially, otherwise than to the bank to which




It 18 crossed, or to the bank acting as 1ts agent {o
collection, it is liable to the true owner of the cheque
for any loss |

staing owing to the cheque having

that where a 4)‘.-‘“.‘ 18

been so paid Provid

sented for payment which does not at the time of

sentment appear to be crosgsed t we had a crosa
ing which has hes terated. or to have been added
to or altered otherwise than as authorized by this Act

the bank paving the ( e in good faith and without
negligence sha ot be responsible or incur any lia
bility, nor shall yayment he q tioned bv reasor
of the chequ wen | the or [
having been o ¢ fe 1 e adde )
altered otherwise than as author w this Act. a
of payvment hav O e wige than to a bar
or to the ban th ¢ 3 0 8 osand
or to the bank acting as it rent for leetion

case may b 3V } \ ot Y9

n which a crossed chequ ! n good { h and
without neglizer pa |
! bank. or, If crossed specia { ik to whiel
‘l“' it i8 crossed. or to a hank acti 1% its acent for ¢
" lection, the bank paying the cheq and if the 1
has come into the hands of the pavee, the drawe
‘ shall respectiv he entitled to the same rights and be
placed in the same position as if payment of cheque
S had been made to the true owner thereo i V.«
from 33. 8. 79; Imp. Act, 5. 80
gt
This section gives to a bank on which a cheque is drawn
e the protection, in the case of a crossed cheque, which our
e Parliament refused to give it as to demand bills and ordin
uiol cheques by striking out of the bill the clause corresponding to
L gsection 60 of the Imperial Act. On the other hand, 1t fur-

nishes to the other parties to a cheque a strong reason for
I ] g

objecting to the crossing of a cheque. If a crossed cheque

which hag not been made “not negotiable ™ is lost or stolen
heque L

> 1) before it reaches the hands of the pavee, and the bank pays
0
hich it in good faith and without negiigence even aupon a forged
wni
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1inst the bank

indorsement, the drawer has no recourse
which has paid or the bank which has collected, but can only
look to the guilty party or some subsequent holder. See
Ogden v. Benas, 1.. R. 9 C. P, 513 (1874) ; Patent Safety
Gun Cotton Co. v. Wilson, 19 1. J, C. P. 713 (1880) ; se
175, I it 1= lost or stolen after reaching the hands of the
payee, and is paid in like manner, the drawer is released, hut
the payee, indorsee, or holder who has lost the bill, or fron
whom it has been stolen, is in the same position as the
drawer in the case just mentioned.

The payee of a crossed cheque specially indorsed it to
to them, A st

possession of it during transmission obliterated the indorse-
T

wer having obtained

plaintiffs and posted i

ment to plaintiffs, and having Spe wmlly indorsed it to hims
presented it at defendants’ bank and requested them to collect
it for him I'hey did 20 and handed him the money In an
action for conversion defendants were held liable for the
amount of the cheque: Kleinwort v. Comptoir National
d’Escompte, [1894] 2 Q. B. 157,

\ cheque on defendants’ bank in London in favour of

plaintiff was crossed generally, The indorsement was forged
and a person purporting to be the last indorsee. and not a
customer of the bank, presented it at defendants’ branch in
Paris and was paid. It was forwarded to London and cre.

rlish law gov

dited to the Parig branch, [t was held that E
erned, and that the bank was liable to plaintiff:  Lacave v
Credit Lyjonnais, [1897] 1 Q. B. 148

174. Effect on holder.— Where a person takes a crossed

gotiable

cheque which bears on it the words “ not n

¢

he shall not have and shall not be capable of giving a
better title to the cheque than that which had the per
son from whom he took it. 53 V. e. 33, =. 80: Tmp

Act, 5. 81,

Making a cheque “not negotiable ™ puts it on the same
footing as an overdue hill, so that any holder takes it subject
to the equities attaching to it, and no person can become a
holder in due course, If such a cheque should be lost or
stolen the person receiving the money from the collecting
bank would be liable in any event,
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Where a cheque crossec not negotiable ™ was drawn in
favour of a firm, and one wrtner, S in fraud of plaintiff,
his co-partner, indorsed it f it it cashed
for 8., defendant was held liable tner, who under
the partnership articl vas entit the cheque Fisher
v. Roberts, 6 T. 1.. R. 354 (1890) See National Bank v

Silke, [1891] 1 Q. B. 43

175. When bank not liable. W\ her ik, in good faith

and without neghigence, rece g for a customer pa
ment of a cheque crossed general r speciallv to it
self, and the customer has no title, or a defective title
thereto, the bank shall not incur any lLability to the

true owner of the cheqgue reason only of having re-

ceived such

]9

Section 179 relieves t ank on wlhich the issed cheque
18 drawn ; this section, the bank which collects if If it b
indorsed “per proc.” and the banker makes no inquiry as
to the authority to so indorse, this may waligence: Bisse
v. Fox, 53 1.. T. N. 8. 193: 1 T. 1. R. 452 (1885) Nee
Mathiessen v. London & County B 5 C. P. D7 (1879);
Bennett v. London & County Bank. 2 T, 1.. R. Y65 (1836)
For an illustration of negligence de thng a bank to tlhe
benefit of this section, see Hannan’s Lake View Central v
Armstrong, 16 '1'. 1.. R. 236 (1900)

Where a customer aceount 1= overdrawn v bank« ol
lecting a crossed cheque, and placing the proceeds to his
eredit., is within the section Clark: London & County

Banking Co., [1897] 1 Q. B. 552

A railway company drew an ord the form of a cheque
on a bank for £69. with this clanse added: “ Provided the
receipt form at foot hereol huv signed, stamped and

dated.” The order was crossed generaily, and was stolen and
plaintiff’s name forged to the receipt and indorsement.  De-

good faith from a customer and col.

fendants received it

leeted 1t Held, that it was not a cheque, heing onditional,
and the bank was not protected:  Bavins v. Nouth Western

Bank, [1900] 1 Q. B, 270
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I'he word *‘customer™ implies something of use and
habit. Where the only transaction between an individual
and a bank 1s the collection of a crossed cheque, such indi-
vidual is not a customer of the bank, and if he has no title
the bank is not protected: Matthews v. Brown, 63 1. J. Q
B. 494 (1894): (reported as Matthews v. Williams, 10 R
210): Lacave v. Credil Lyomnais, [1897] 1 Q. B. 148,

To make a person a “customer ™ of the bank within the
meaning of this section, there must be some sort of account
either a current or a deposit account, or some similar relation
A person obtained from the drawer a cheque crossed generally
| took it to a bank which,

f the cheque into

and marked * not negotiable ™ an«

paid part of the amount «

at his cquest,
one of its customers and handed the balance

the account of

to him After the bank had received payment of the cheque
from the bank on which it was drawn, the fraud was dis-
overed, and the drawer sued the collecting bank. The latter

received the payment in good faith and wighout negligence,
and had for years been cashing cheques for the same person
in like manner, but he had no account with them. Held, that
he was not a customer, and the collecting bank was not pro
tected tireat Western Ry. Co, v. London & County Bank-
ing Co., [1901] A. C. 414

Two banks eredited a customer with the amounts of
cheques as soon as they were handed in to his account and
allowed him to draw against the amounts so credited before

cheques were cashed. It was held that the protection of

this section did not apply to such a case, as the banks received
the amounts for themselves and not for the customer: Capi-
tal & Counties Bank v. Gordon, and London City & Midland
Bank ~. Gordon, [1903] A..C. 240. To overcome the effect
of these decisions the Imperial Act was amended by chapter
17 of 6 Edw. VIL, providing that a banker receives payment
ol a cross cheque within the meaning of section 82, notwith
standing that he credits his customer’s account with the
amount of the cheque before receiving pavment thereof. The
(Canadian Aet has not been amended, doubtless becaus
crossed cheques are not in general use here as in England.
A clerk of the plaintiffs by fraud induced them to sign
cheques erossed generally in favour of certain persons. He
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Revised Statutes of Canada, 19ob.

CHAPTER 25.
An Act respecting the Cu rency
HORT TITLI

w cited as the Curren \cet

FANDARD OF A\l

he such, that the Brit

2. The curreney of Canada all

weight and fineness now prescribed by t

overeign of the
all be equal to and shall pa

laws of the United Kingdom

cents and two-thirds o

¢ ent for four dollars eight-six
cent of the currency of Canada, and the half sovereign
proportionate weight and like fineness, for one-half t
said sum. R. 8., e, 30, 2

DENOMINATIONS.

3. The denominations of monev in the curreney ol Cai
ada. shall be dollars, cents and mills,.—the cent being ong
hundredth part of a dollar, and the mill one-tentl
cent, R. S., ¢, 90, 8 1

PUBLIC ACCOUNTS, DEBTS AND O

4. All publie accounts throughout Canada shall

n the currency of Canada: and in any statement as

money or monev value, in any

indictment or legal pi

ng, the same shall be stated in such currency

rendered

2. In all private accounts and agreements

ubsequent to the first day of )

entered into, on or
one thousand eight hundred and seventy-one
in the eurrency of Canada

all sums n

tioned shall he understood to b




unless some other
circumstances of t

ties. R. 8. e 30, s 2

5. All sums mentioned ] rs an 1 Brit

wh North Amertca A 1867. and in all Acts of the Parlia
mient of Canada shall, unle therwise expressed, be
understood to he sun he curren f Canada as | hi
\ct esta hed, R. S ( |

8. All sums of money pi and after the first da
of Julv, one thousand eight | dred and seventv-one, to
Her late Majesty Queen Viet iy _person, under
any Act or law in for No Seo od hefore the
said dav. or under a h note. contri ' ner "
other document or instrument, made hefore the said day

in and with reference to that after the

province, or
aid dav out of Nova Scotia and h ference 1ereto,
and which were intended to be, and but for ch alteration

would have bheen pavable in the currency ot Nova Scotia,
s fixed by law previous to the fourteenth dayv of April, one

thousand eight hundred and seventv-one, shall hereafter be

represented and pavable. respeetivelv. hy equivalent

um
n the currency of Canada, that is to sav, for every seventy
five cents of Nova Scotia currency. hy seventy-three cents
of Canada currency, and so 1n proportion for any greater
or less sum: and if in anv such sum there a fraction of

. a cent in the equivalent in Canada currency, the nearest
whole cent shall he taken, R. S., ¢, 30 10,

7. Anv debt or obligation contracted before the first day
of July, in the vear one thousand eight hundred and eighty-

one, in the eurrency then lawfully used in the province of

British Colambia, or in the provinee of Prince Edward
Island, shall, if payable thereaftcr. be pavable by an equi-
valent sum in the currency of Canada as herebhy established

R. 8., e. 30, 8. 11.

DOMINION AND BANK NOT¥

8. No Dominion note or bank note pavable in any other
currency than the currency of Canada. shall be issued or
T"“‘Ul, }w

the Government of Canada, or by any bank,

and




the first day of July, one ti

all such notes i1ss bed
sand eight hundred and seventy-one, shall be redeemed, o1
notes payable in the currency of Canada shall be substituted
or exchanged for them. R. 8., ¢. 30, s.
COINS, LEGAI NDER, ETC
9. Any gold coins struck for eirculation in Canada by
authority of the Crown, of the standard of fineness pre
scribed by law for the gold coins of the United Kingdom,

une proportion in weight to that of the
i

and bearing the
five dollars bear to four dollars

British sovereign. whict
rrent

eightv-six cer and two-thirds of a cent, shall pass «

and be a legal tender in Canada for five dollars: and any
multiple division of such coin, struck by the same auth
ity for like purposes, Il pass current and be a legal
tender in Canada at rates proportionate to their intrinsi
value respectively: and any such coins shall pass by sucl

to them by Royal Proclamation de
nder, and shall be subject to the

iv as British coin. R. 8., ¢. 30 !

names as are assignot

claring them a leg
ike allowance for remd
10. The silver, copper
by authority of the Crown
New Brunswick under the Acts a

r bronze coins heretofore struc

for circulation in the provin

ol Ontario, Quebec and

the time in foree in the said provinces respecti shall
be current and a legal tender throughout Canada, at the
I of Canada assigned to them re

rates In the sand currenc)

spectively by the said Acts, and under the like condition

;HH’ provisions.,
2. Such other silver, copper or bronze coins as are by
for cireulation in Canada, shall

the samme authority stru

pass current and be a legal tender in Canada, at the rates

assigned to them respectively by Roval proclamation, such
the fineness now fixed by the laws

silver coins being of
of the United Kingdom. and of weights bearing respectively

the same proportion to the value to be assigned to then

which the weights of the silver coins of the United King

dom bear to their nominal value

3. All such silver coins aforesaid shall be a legal tend
to the amount of ten dollars, and such copper
imy one payvment

or bronze coins

to the amount of twentv-five cents, in g




CURRENCY AUCT Do

I. The holder of the notes of any persor the amount
of more than ten dollars, shall not be bound to receive more
than that amount in such Ver colns i payment o weh
notes, it presented lor payment at one time, although any
of such notes is for a les um R. N.. ¢. 30 )

11. No other silver, copper or bronze coins than those

which the Crown has heretofore caused to be struck or may
hereafter cause to he st k for eirculation in Canada, or
in some province thereof, shall be a legal tender in Canada
R. S.. e. 30, .

. ’

12. His Majesty may, by proclamation, from time to

time, fix the rates at which any foreign gold coins of the de-
cription, date, weight and fineness mentioned in such pro-
lamation, shall pass current, and be a egal tender in Can
ada: Provided that until it is otherwise ordered by any such

roclamation, the gold eagle of the United States of Amer-

ica, coined after the first day of July, one thousand eight
hundred and thirty-four, and before the first day of Janu
ary, one thousand eight hundred and fifty-two, or after the

said last-mentioned dav, but while the standard of fineness

or gold eoing then fixed by the laws of the said United

States remains unchanged, and weighing ten pennyweights,

eighteen grains, troy weight, shall pass current and be a
)

legal tender in Canada for ten Jdollars

2. The gold coins of the said United States bei mul-

tiples and halves of the said eagle, and of like date and pro-

portionate weights, shall pass current and be a legal tender

in Canada for proportionate sums. R. 8., c. 30, . 1

13. The stamp of the year «

current by this Aet, or any proclamation issued under it,

any foreign coin made

hall establish prima facie the fact of its having been coined
in that vear; and the stamp of the country on any foreign
coin shall establish prima facie the fact of its being of th

coinage of such country. R. 8., c¢. 30,5 8

14. No tender of payment in money in any gold, silver
or copper coin which has been defaced hy stamping thereon

any name or word, whether such eoin is or is not therehy

diminished or lightened. ghall be a legal tender. R. S.. ¢

30, s. 9.




REDEMPTION OF COINS

| i
rulations of

15. The Minister of Finance may, under

the Governor in Council, redeem a siver, copper or bronz
coing issued for circulation in Canada which by reason of
al s 1 throug thnate  usayge ire n lon ol d
fit for eirculation. 6 E. VIL, ¢, 8, 1

COUNTER} I R DIMINISHED N | (

16. If a in s tende a I'e ol silver coir
to ar persor no = pects the " to be « nnished other
wise than | asonable ng. or to be counterfeit, s
persol ( wrealk, ber defa uch eoin, ai

roken, hent or defaced appears to be diminishe
otherwise than by reasonable wearing, or t « ‘
the person tendern the same shall bear the
at if the coin is of due weight, and appears to be lawl
coin, the person cutting, breaking, bending or defacing
hall be bound to receive the coin at the rate for which it
was coined

2. 11 any dispute arises whether the coin s it, broken,
bent or defaced, dimimnished in manner aforesaid )

counterfeit, it shall be heard and finally determined

sumimar manner | any justice ol the peace, who av o«
amine pon oath, the parties as well as any other persor
for the purpose of dec iding such dispute, and if he enter
taing any doubt in that behalf, he may summon three per-

song, the decision of a majority of whom shall be final

Everyv officer employed in the collection of the re

venue in Canada shall eut, break or deface, or cause to b
cut, broken or defaced, every piece of counterfeit or un
lawfully diminmished gold or silver coin which is tendered

to him in payment of any part of the revenue in Canada

. For the purposes of this section “current gold
silver coin ™" includes any coin which it is by Part 1X. of the

R. 8., ¢. 167, s. 26

Criminal Code defined to inclnde




Revised Statutes of Canada, 19ob.

CHAPTER 26,

Al \ ¢f |'-~‘||9¢T|\\j,\' the Ottawa Branch of the
Royal Mint

t (onsolidated Reve AN 1 1
1 n 1
11 ) B 1 l end ’
ng at the ¢s a ¢ ] | with
mais e Ottawa 1 I il Mint
S 1 pa ents sha ta ¢ ¢ L
run o | da on ! n i
\ His Ma n 1 1 ting
t ran e Roval Mint be esta ' nea
Ottawa I B Vil ! 2

manner as the Lords Commissioners of His Mg < Treas
dire ind the Minister o nance shall account to
His Majesty for the said s £ through the Lords Commise
mers in such manner and form as His Majesty is pleased

to direct. 1 E. VII., «

4. From and after the dav on which the
pavments commence, all sums, by wav of

s, lawfully received or collected at the

,
hall he from time to time accounted for and paid over by

v of the sad

Deputy Master, or other proper

ranch, to the Minister of Finance, to he by him paid into
Consolidated Revenu» Fund of Canada. 1 E. VI, ¢




Revised Statutes of Canada, 1906,

(HAPTER

An Act respecting Dominion Notes.

ontext otherwise requires

() “specie mea coin current by law in Canada, at

the rates and subject to the provisions of the lav

i that behalf, or bullion of equal value according t«
ts weight and fineness
Dominion note means notes of t Dominion

Canada issned and outstanding under the authort
of this Aet. 3 E. VII., ¢. 43, 8. 1 and 2

E AND REDEMPTION

3. Dominion notes may be isgued and outstanding at any
time to anv amount. and such notes shall be a legal tende
in every part of Canada except at the offices at which the
are redeemable. 3 E. VIIL, c. 43, 5. 2.

4. Dominion notes shall be o uch denominationa

values as the Governor in Council determines, and shal

in such form, and signed by such persons and in such 1
ner, by lithograph, printing or otherwize, as the Ministe
Finance from time to time directs

2. Such notes shall be redeemable in specie on preser

tion at branch offices established or at banks with wl

arrangements are made for the redemption thereof as her

inafter provided Ed. VII., e. 43, ¢




the redemptic D el = :
thirt ilhon dollar IS8 e ind outsta
me, an amount equa ( \ { .
entun f the ar I 1 r ale rold ar
rities ol Ca a, tl i 1 ch are
rantes I he Governme ( | te King '
| imonnt so 1 I ha f
een per centum of the a ¢ | te X ed and
utstanding
\e security for the redempt
sued 1 excess ol thir nmill M er shall
d an amom n gold e 1 N 1. VI
i, 8. 4
Al 6. In case the amo i
lav 8101 f thig Act as security f redemptio f D
! ninior potes 18 not sufhicient 1« v tl dJominion notes pre
ented or redemption. or case the mnt so held
uced below the amount require woth \ct v he held
¢ he Governor in Couneil ma ey | tempe
ary or otherwise, such sums of money as NECESSAIY
ay such notes or to provid he amonnt re to b
eld ag security for the redemption of Domi not ed
ind ontstanding. 3 E. VII.. « 3,85
any
1 ROCEEI X PEN
}
7. The proceeds of Dominion notes so issued ] m
part of the Consolidated Revenue Fund of Canada, and
e exXpense 1 or required to be pard in connection with
‘ the engra printing or preparation of such not rtl
1 ¢ r, 1sgue or redemption there hall he paid ont
; said E. VIL., ¢. 43, &
enta MONTHI TATEM
kg 8. The Minister of Finance shall publish monthly in the
Canada Gazette a statement f the ar t of Domi W

M'L.B.A
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notes outstanding on the last day of the preceding month,
and of the gold and guaranteed debentures then held by him
for securing the redemption thereof. 3 E. VIL, c¢. 43, 5. 6

AGENCI S FOR REDEMPTION.

9. The Governor in Council may establish branch offices
of the Department of Finance at Toronto, Montreal, Hali
fax, St. John, Winnipeg, Victoria and Charlottetown, for
the redemption of Dominion notes, or may make arrange-
ments with a chartered bank at any of the said plac
for the redemption thereof

2. Every assistant receiver general appointed at any of
the said places under Part Il of the Savings Banks Act
ghall be an agent for the issue and redemption of such

E. VIL, ¢. 43, 5. 7.

notes.

NOTES OF LATE PROVINCE OF CANADA

10. Provincial notes under the Act of the late province
of Canada, passed in the session held in the twenty-ninth and
thirtieth years of Her late Majesty Queen Victoria’s reign,
chapter ten, intituled An Aef lo provide for the issue of Pro-
vinetal Notes, shall be held to be notes of the Dominion of
(Canada, and shall be redeemable in specie on presentation at
Toronto, Montreal, Halifax, or St. John, according as th
same are respectively made payable, and shall b legal tende:
except at the offices at which they are so respectively made
payable. 3 E. VII ¢ 43,5 8
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Revised Statutes of Canada, 190b.

CHAPTER 30.
An Act respecting Savings Banks.
SHORT TITLE
1. This Aet mav be cited as the Savings Banks Act.
INTERPRETATION

2. In this Act, unless the context otherwise requires,

(@) “ Minister " means the Minister of Finance

(b) *“agent” includes Assistant Receiver Genera RS
¢ 121, 8. 1

DIVISION OF ACT

3. This Act is divided into three parts. Part 1. applies
exclusively to the system of post oflice savings banks estab-
lished by the Postmaster General with the consent of the
Governor in Council. Part 11, applies exclusively to savings
banks established by the Governor in Council. Part 111 is
general, and is not confined to either kind of banks

PART I.
POST OFFICE SAVINGS BANKS

Establishment of Banks.

4 There shall continue to be a system of post office
savings banks established by the Postmaster General, with
the consent of the Governor in Council, in connection with
8 central savings bank, established as a branch of the Post
Office Department at the seat of the Government. R. S,

c. 35, 8. 65.
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5. The Postmaster General may, with the consent of the
Governor in Council, authorize and direct such postmasters
as he thinks fit, to receive deposits for remittance to the
office of the central savings bank, and to repay the same
he, with the sanction of th

under such regulations

Governor in Council ;mwnlnm in that respect, R. 8., ¢,
35, 5. 66
Deposits.
6. No deposit shall be received of less amount than on
dollar, nor of any sum not a multiple of a dollar. R. N.,
. 35, 8. 67

7. Every deposit received hy any postmaster appointed
for that purpose shall be entered hy him at the time in the
depositor’s book, and the entry shall be attested by him and
by the dated stamp of his office,

2. The amount of such deposit shall, upon the day of
such receipt, be reported by such postmaster to the Post-
master General, and the acknowledgment of the Postmaster
General, signified by the officer whom he appoints for the
purpose, shall be forthwith transmitted to the depositor

R. S., ¢. 35, 8. 67

8. Such acknowledgment shall be conclusive evidence of
the claim of the depogitor to the payvment of the deposit,
with the interest thereon, upon demand made by him on the

Postmaster General

2. In order to allow a reasonable time for the receipt of
the acknowledgment, the entry hy the proper officer in the
(!t'[l(\l[ul"h‘ book shall also he conclusive evidence of th
title, as respects a deposit made in any part of Canada othe
than the province of British Columbia, Saskatchewan o
\lberta, or the Northwest or Yukon Territories, for ten
days from the making of the deposit, and as respects a de
posit made in the province of British Columbia, Saskat
chewan or Alberta, or the Northwest or Yukon Territoric

for eighteen days from the making of the deposit.

3. If such acknowledgment has not been received by the
depositor through the post within such ten or such eighteen
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da respectively, and befor i upon the expiry thereof h

demands such acknowledgment from the Postmaster General

by letter addressed to him at Ottawa. then the entry in h
book shall be conclusive evidence of title during anothe
term ol ten or eighteen da respective! wd fofies quoties
R. S, ¢e. 35 6%

9. No sun money deposited under this Part shall
while in the hands of any postmaster. or while in course of
transmission to or from the Posn ter General, at an
time be liable to demand, seizure or detention, under legal
process against the depo r thereof. R. S 35, 8. 68

erivie / /1

10. The Postmaster General mav. with t

the Governor in Council, whene {

he consent of

Heeni 4‘

expedient
issue certificates of deposit in

not less than one
hundred dollars, and hearing int

I it a rate not exceeding
five per centum per annum, to depositors having like
sums L the eredit of then ) 1 1 unts
desire to transfer such sun rol el deposit
accounts to a special de posit account, rep suel
certificates, and bearing the rate of inter specilic therein

2. Such certificates shall not he transferable, but shall
he evidence of the depositor’s elaim upon such special de-
posit account to the amount expressed such certificate

with the interest due thereon, and shall be redeemable upon
ch previous notice as i expressed therein, and shall in

all respects be subject to such regulations as are made h.

the Posimaster General, with the sanction of the Governor

in Counei!  R. 8., . 35, 5. 74

/-'r,ul_urm'u'

11. On demand of the depositor, or person legally author-
ized to claim on account of the depositor, made in such form
as 18 preseribed in that behall hy the Postmaster General
for repayment of any deposit or any part thereof, the anth-
ority of the Postmaster General for such repayment shall be
transmitted to the depositor forthwith, and .the depositor
shall be entitled to repayment of any sum that is due to him
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with the least possible delay after his demand is made, at
any post office where deposits are received or paid. R. 8,
¢, 35, 8, 69,

12. All moneys transmitted to the central savings bank
shall forthwith be paid over to the Minister, and shall he

credited to an account called Post Office Savings Bank

Account; and all sums withdrawn by depositors, or by per-
sons legally authorized to claim on account of depositors,
chall be repaid to them by the Minister through the Post

Office Department, and charged to such account. R. S.. «

35, 8. 71
Secrecy.

"18. The postmasters and other officers of the post office
engaged in the receipt or payment of deposits shall not dis-
close the name of any depositor or the amount deposited
or withdrawn, except to the Postmaster General, or to such
of his officers as are appointed to assist in carrying into

70

operation the provigions of thiz Part. R. S. c. 35, . 7

Regulations.

14. Except as in this Part otherwise specially provided,
the Postmaster Genceral may make regulations for superin-
tending, inspecting and regulating the mode of keeping and
examining the accounts of depositors. and with respect to
the making of deposits, and to the withdrawal of deposits
and interest, and all other matters incidental to carrving
the provisions of this Part into execution hy him,

2. All regulations so made ghall be binding on the per-
sons interested in the subject-matter thereof to the same
extent ag if such regulations were enacted in this Part.

3. Copies of all regulations igsued under the authority
of this Part shall be laid before hoth Houses of Parliament
within fourteen days from the date thereof, if Parliament
ie then sitting, and if not, then within fourteen dayvs after
the next re-assembling of Parliament. R. 8., e. 35, s, 75.

Returns and Aecounts

15. As soon as posgible after the end of each month, t}
Postmaster General shall make a return to the Minister of




yer-

e

ity
ent
nent
1fter

SAVINGS BANK ACT

all moneys recvived and paid during the preceding month,
and of the total amount in deposit at the end of each month,
and the Minister shall cause such monthly statement to he
published in the Canada Gazette. R. N., c. 35, 8 16

16. An annual account of all deposits received and paid
under the authority of thig Part and of the expenses incurred
during the fiscal year. together with a statement of the total
amount due at the close of the year to all depositors, shall
be laid by the Postmaster General hefore both Houses of
Parliament within ten days after the commencement of the

next following session thereof, R. N, ¢, 35, s

Report,

17. The Postmaster General shall annnally make to the
Giovernor General, so that it may be laid before Parliament
within ten days after the meeting thereof, in each session, a
report made up to the close of the last preceding fiscal year
containing a statement,

(a) of the bank transactions during the year, and of the
total amount due at the close of the same to all de-
positors

() of the losses, il any, sustained during the year to
which the report relates, in condueting the bank
gyste. 52 V., ¢, 0, 5. 12

Offences and Penallies

18. Every one who forges, counterfeits or imitates any
bank depositor’s book, or authority of the Postmaster Gen-
eral for repayment of a bank deposit or of any part thereof,
or anv ~'l;_'|l:llllrl' or wrifing 1 or upon any !unlk ll(‘[ll'*lttil‘.~
hook, or authority of the Postmaster General for repayment
of a bank deposit, or of any part thereof, with intent to de-
fraud, is guilty of an indictable offence, and liable to im-
prisonment for any term not exceeding seven years, anld
not less than two vears. R. S. e. 35, & 87

19. Every officer of or connected with the bank system
who converts to his own use in anv way whatsoever, or uses
by way of investment in anv kind of property or merchan-
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dise, or lends, with or without interest, any portion of the
Iml.l;( moneys entrusted to him as such officer for safe ke ep-
ing, or transfer, disbursement or for any other purpose, shall
be deemed to have stolen so much of the said moneys as is
so taken, converted, invested, used or lent, and is :{lll‘\ ol

an indictable offence

2. Every person who advises or knowingly and willingl
participates in such theft, is guilty of an indictable offence,
and shall, for every such offence, forfeit and pay to His
Majesty a fine equal to the amount of the money stolen, and
ling

shall be liable to imprisonment for a term not exce
ven vears and not less than three months. R. S., ¢. 35,

=, 105,
Evidence

20. The negleet or refusal by any such oflicer to pay
over any |miv|n monevs altoresaid i s h.HHI\ or to trans-
fer or disburse any such moneys promptly, on the require-

ment of the Postmaster General, shall be prima facie evi-

dence of such conversion to his own use of so much of such
public monevs as is 80 in the hands of such officer. R, S,
( o, = 105,

21. In any action or proceeding for the recovery of any
penalty under this Part, the burden of proof that anything
proved to have been done by the defendant was done in
conformity to or without violation of this Part, shall hLe

upon the defendant. R. 8., ¢. 35, 5. 114,

PART II.
GOVERNMENT SAVINGS BANKS.
Establishment.

22. The Governor in Council may establish a savings
bank at each of the cities of Toronto, Montreal., Halifax
and St, John, and at any place within the provinces of Mani-
toha. British Columbia, Prince Edward Island, Saskatchewan




and Alberta, and at an o

ace within any  pr
ghall hereafter forn

winee whi
art of Canada, R, N, ¢. 121, 2

23. The Governor in Council may appoint a person who
shall be called an Assistant

General at anv city m
place where a savings " < establishe

2. The Assistant Receiver General appointed for the
city or place where a savings banl established shall have
the management of the same R. 8., e 1

| )
24. The Governor in Con

v establish branch
avings banks i any places i the provin
and New Brunswicl

St. John, and may appoint

es of Nova Scotia

other than tl of Halifax and

persons as agents for the manage
ment thereof R. 8, c. 121, 5 2
Deposils—and Dulies () flicers

25. Every agent shall, under regulation
time made in that behall by the T

lrom time to

casury Board with th

approval o t

ie Governor in Council, rece
money on account of the Minister
with interest t

c. 121, 5. 3

ve deposits of
ind shall the same
o the depositor as hereinalter provided

d. R.S,

26. Such of

New Brunswick

the eollectors of customs in the provinee of |
as are authorzed t«
savings shall continue to

y receive deposits of
noney as receive the same until
other savings hank

spectively,

agents are appointed in their stead re-

and shall be subject as agents to all the provisions
of this Part. R.S., c. 121

27. The Governor in Council may also appoint an in-
spector or Inspe tors to ispect, mvestigate and re port upon
the business which arises in earrving out the provisions ol
this Part

2 The

rent appointed to re

Ve ‘|n-|m~|l.~, and all other
ersons who are employed under this Part, shall afford to
such inspectors all needful facilities for such inspection and
mvestigation.
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). The duties and powers of such inspectors shall be such
as are assigned to them under the regulations made under

this Part. R.S, c¢. 121, s. 4.

28. Every agent, oflicer, clerk and servant employe

under this Part, who ig entrusted with and has the custody
of any monevs or valuable securities, shall, before entering
o his oflice or emplovment, ¢

and for the duv

upon the duties rive such secur

ity for the faithful discharge of the same,

accounting for all such moneys, as is required of him by th
Treasury Board, and shall also take an oath or affirmatior
before a justice of the peace, faithfully to perform his =ai

the form or to the

duties, in effect following, that
Bay:
wing duly sworn, swear

1. A. B, of
(or do solemnly affirm) that so long as 1 am employed in

assisting to carry out the provisions of the Savings Bank
\ct, relating to Government savings banks, I will perform
faithfully and to the best of my ability the duties that are

asgigned to me,
And I have signed,
Sworn (or affirmed) at this
day of 1 hefore me, A. B.,

justice of the peace for the

RS, c 121,85

29. Every agent :||vlnullh-.l to receive deposits may recei
1|v]m.~|l~ from any person whatever, whether such person

qualified by law to enter into ordinary contracts or not: Pro-

vided that if the person who makes any such deposit could not

vnder the laws of the proviuee where the deposit is made, by
mn a

reason of some disability, deposit and withdraw money
from a bank, the total amount of deposits to he received fron

such person shall not exceed the sum of five hundred dolla

2. Every such agent may, from time to time, pay any o
of the principal of such deposits and the whole or any part
the interest thereon to such person, without the authority, aid
assistance or intervention of any person or official heing ¢
quired, any law, usage or custom to the contrary notwith

standing. R. 8., c. 121, &, 6.




30. Every depositor, on making his t deposit, shall de-

clare his name, residence and oceupation
2. The persons employed in the receipt or payment of such
leposits shall not disclose the name of anv depositor, or the
|

amount deposited or withdrawn, except to the Minister or to

such of his officers as are appointed to assist in carrying into

provisions of this Part. R. 8., . 121,87

operation th 7

entered by 1, a n ok we Kept by 1
that purposge, and at ¢ san hall be entered by hin
a4 pass bhook to | | nished t leposito

Subject to the provision f the next lowing section
the entry in such pass book, attested by the gignature or in-
itials of the agent who ¢ depogit, or of his deputy
or clerk, shall be evidence of the elaim of such depositor to
the repayment thereol it nterest creon. upon demand
made during office hours hy such depositor on such agent o
his successgor in office, at the oftfice or place wher wh de

nosite are p R.S., c. 121, s, 8

32. Every agent shall report to the Minister, at such
times and in such lorms as are prescribed hy the regulations
under this Part, all deposits received by him

At such times as arve prescribed by the regulations made

under this Part but not at less intervals than the beginning of
each calendar month, the officer appointed thereto by the
Minister shall send, by mail, to e depositor, to the address

given by him. a notice stating the amount deposited by him

gince the statement of the same kind then last sent te m, if
any, and the total amount then at his credit

The amount mentioned in such notice, as at such de-
positor's eredit and no more, shall he the amount for which
the Crown shall he liable up to and including the last deposit
therein mentioned, unless the depositor, within thirt Vs

after the receipt of the same, notifies the Minister, in <uch
manner as iz prescribed by the regulations then in for that
there is some error in such notice and specifies the same

t. In such case the true amount shall be ascertained, and

the depositor shall he

notified accordingly R.S. ¢ 121, 8. 8.
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83. Every agent shall, at such times as are preseribed by
force, pay into the account of the

the regulations then in
Minister at such bank as is prescribed by the Minister, all
moneys received on deposit.

2. He shall pay all moneys which are withdrawn in such

manner as by the said regulations is preseribed. R.S,, ¢. 121,

8. 9.

34. Every agent shall also, at such times as arve preseribed
transmit to the Minister, in such form as is prescribed by the
Minister, a detailed account of the business of his office dur
ing the time that has elapsed since the transmission of his
next preceding account. RS, e. 121, 5. 9,

35. All moneys deposited under this Part shall form part
of the Consolidated Revenue Fund of Canada.

2. All moneys and interest paid to depositors, and all ex
penses incurred in maintaining ¢he savings banks established
under thiz Part, shall he paid out of the (‘onsolidated Revenue
Fund of Canada. R.S., c. 121, = 11

Regulations.

36. The Governor in Council may make regulations in
respect to,

(a) the withdrawing of deposits and interest;

(b) the keeping, examining, inspecting, checking and re
porting on the accounts of depositors

(¢) the issuing of deposit certificates and also respecting
the payment or trangmission thercof in ease of infancy
or in the case of marriage, death, bankruptcy or any
change in title whatsoever;

(d) the duties and powers of inspectors appointed under
this Part; and,

(e) all other matters which the Governor in Council
deems incidental to the carrying of this Part into effect

.

2. Such regulations may prescribe how and in what man-
ner any paymenf or transmission aforesaid shall be made and
what declaration, documents or other evidence shall be neces
sary and sufficient as proof in that behalf. R.S. c. 121,515
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37. All regulations so made shall

w binding on the per
sons interested in the subject-matter thereof, to the same
extent and as fully to all intents and purposes, as if such
regulationg were enacted in tl "art

2. Such regulations, and all amendments thereof, <hall be
published in such way the Governor Council direets

3. Any copy o uch regulatio published as aforesaic
shall be evidence thereof. R, S, ¢, 121 1

38. Copies of all regulations made under the authority of
thig Part shall be luid befo th Houses of P ment by
the Minister, within fourteen davs after the commencement
of the session held next following the making of sueh regula-

1 R.S., c. 121 15

Nta wid .| il

39. \s soon as possible ¢he end of each month, the
Minister shall prepare and insert in the Canada Gazetie a
statement of all mor« received or deposited and withdrawn
during the preceding month, and of the total amount on de
posit at the end of the preceding mth, and the rate of
interest pavable on the sam R, S.oe 121, 5016

40. Within ten days from the mmencement of the first
session of Parliament after the close each financial year, an
account of the expenses incurred, and wcnnt of de
posits received and paid, and of the gotal amount at the close
of the financial vear due to all depositors, shall be laid before
hoth Houses of Parliament by the Minister R. 8., ¢. 121

Offences and Penalti

41. Every agent appointed to receive deposits, as afore-
said, and every officer, clerk or servant employed under the
provisions of this Part, who defaces, alters, erases, or in any
manner or way whatsoever, changes the effect of the hooks of
account that are kept under the provisions of this Part, or
my entry in the said books of account, for any fraudulent]
purpose, and every such agent, officer, clerk or servant who

secretes, appropriates or steals any bond, obligation, bill or
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lor money, ol any lllUll‘,f}* or effects

Lote, or any security
entrusted to him, or in his custody, or to which he has ob

tained access, as such agent, officer, clerk or servant, to whom
soever the said property belongs, is guilty of an indictable
offence and liable to imprisonment for life RSB, o 191,
8. 19,

42. Every person who, with intent to defraud, falsely pre-
tends to be the owner of any deposit made under this Part, o

f the interest upon such deposit or of any part of such de

posit or interest, and who is not such owner, and who demands
or claims from the agent with whom such deposit has been
made, or from any other person employed under this Part,
the payment of such deposit or interest, or of any portion
thereof, as the case may be, and whether he does or does not
thereby obtain any such deposit or interest, or any part thers

of, is guilty of an indictable offence, and shall be punishable

accordingly. R.S., ¢. 121, s 20.

PART 111
GENERAL,

43. The interest payable to the persons, making deposits
under this Act shall be at such rate, not exceeding the rate of
four per centum per annum, as the Governor in Council from
time to time prescribes.

2. Such interest shall not be calculated on any amount less
than one dollar or some multiple thereof, and shall not com-
mence until the first day of the month next following the day
of deposit, and shall cease on the first day of the month in
which such deposit is withdrawn., 51 V., ¢, 8, ss. 1 and 2

44, On the thirtieth day of June in every vear the intereat
on deposits shall be added to and become part of the principal

money. R.S., c. 35,5 73; R.S., c. 121, 5, 11,

45. No officer of the Government of Canada shall be bound
to see to the execution of any trust, whether expressed, im-
plied or constructive, to which any deposit made under the
authoritly of this Act is subject.
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I'he receipt of the person in whose name » such de-
posit stands, or, t stands m the nime of m than on
person, the receipt of any one of such pe ns shall be a s2ft
cient discharge to all persons concerned for the payment of
any money able 1o respec ) 1 deposil, notwithstanding
iny trust to which such deposit ‘ ibjeet, and wheth
or not the agent or postast sought to be arged with such
trust d with'who he depo va vde. or his suceessor
ad 1 reo

\ 1 t or postinaster A1 i her ofticer of the Gov
ernment sha " imnd to see to the appli n e mo
paid upon such receipt. R.8 121, s, 1

writing and document n support thereof, mad under the

provisions of this Act, or a regulation ade thereunder
to be entitled to any deposit or interest, she e valid and
shall discharge the Crown and ghe agent or postimaster with
whom the deposit has been made, and his zuccessors, and all
who might otherwise be liable. from all or any claim by any

person whomsoever, for such deposit or int

47. The Minister shall hold, for the purpose of securing
the repayment of depogits made in banks under this Act, an
amount in gold, or in gold and Canada securities, guaranteed
by the Government of the United Kingdom, equal to not less
than ten per centum of the total amount of such deposits as
such amount is ascertained from time to time. 3 E. VII,, e
62, 5. 1



Revised Statutes of Canada,

CHAPTER 31.
An Act respecting Penny Banks
SHORT T1TLI
J. This Act may be cited as the Penny Bank Act,
INTERPRETATION

2. In this Act unless the context otherwise requires,
(@) “bank’ means a corporation constituted by letters
patent issued under this Act

(b) *board * means the board of directprs of such corpora-

tion :
(¢) *guarantee fund * means the fund in this Act required
to be established and mamtained by the bank as security
9
3

for the purpose in that behalf in this Act set forth
E. V11, c. 47, 5. 2%

8. The banks incorporated under this Acg shall be deemed
savings banks within the meaning of the Winding-up Act

3 E. VIl v 47,8 19

4. The bank shall not be deemed a hank within the mean-
ing of the Bank Act. 3 E. VIL, ¢. 47, 5. 25.

INCORPORATION AND ORGANIZATION,

8. The Governor in Council may by letters patent grant a
charter to any number of persons, not less than five, who peti
tion therefor, constituting such persons a hody corporate upder
this Act, with the powers and subject to the restrictions and
conditions hereinafter declared : Provided that no such charter
ghall be granted by the Governor in Couneil unless the grant-




ing thereof has been first recommended by the Minister
Finance. 3 E. VII, ¢. 43

: 6. Notice of the granting of letters patent under this Act
shall be forthwith given Ly t NSecretary of State in the
Canada Gazetle
2. From the date of such letters patent the persons hereby
constituted a corporation, and such other persons as become
memberg of the corporation as provided by this Aet, shall be a
u'r]vnrnlilvn by the name mentioned in the letters patent
3. The corporation shall have and may exercise the powers
conferred upon it by this Act subject to the provisions hereof
3E. V1l c. 47,8 6
7. The letters patent shall de
(a) the name of the bank
(b) the names of the
rs

provisional divectors of the bank
(¢) the place, being a place in Canada, whe
office of the hank iz to be situats

2. The name of the bank declared by the
shall include the words I'Mw_l/ Bunk, as The
Bank, or The Penny Bank of

all not be the name of

lotters patent,

Penny
but such name
any existing corporation, or a name
able to be confounded with that of an existing corporat

The person named in

the lett patent as pr

wWisiona
|

directors shall not be less than five in number and shall hold
et office until directors are elected by members of the banl
hereinafter provided. 3 .\ 11 1 i
A~ . .

! 8. So soon as the guarantee fund has heen established as
hereinafter provided, the provigional directors shall call
meeting of the members of the bhank to elect directors, and
hall at such meeting elect not less than five in number

it a o .

2. The directors so elected shall constitute the hoard of
ol 3 1 \
| directors, and shall take the place of the provisional directors
or
and 4. The provisional directors shall chgible for election

on

the hoard 3 E. VIL,, c. 47, 5. 8

MLRA
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9. The bank shall not begin business until after the guar-

antee fund has been established, nor until after directors have
been elected as provided for in the last preceding section, nor
until a certificate has been issued under the direction of the
Treaspry Board permitting the bank to carry on business
under this Act.
2. No such certificate shall be issued except within one
year from the date of the letters patent incorporating the
bank, nor except on proof by affidavit or otherwise to the satis-
faction of the Treasury Board that all the requirements of
this Actj have been complied with.

3. In the event of the bank not obtaining a certificate
from the Treasury Board within the period of one year afore-
said, the letters patent of incorporation and all rights, powers
and privileges of the bank conferred thereby, or by this Act
shall cease and determine and be of no further force or effect

S8E VI, c 47,8 9.
RULES AND REGULATIONS.

10. The Minister of Finance may, with the approval of
the Treasury Board, from time to time, make rules and regu-
lations respecting the forms and proceedings and all other
matters requisite for incorporating banks under this Act, and
for carrying out the other provisions of this Act, and may,
with such approval, alter, repeal, annul or change any or all
of such rules or regulations.

2. Except as to the requirements of this Act regarding,-

(a) the number of persons to whom a charter may be
granted under this Act: and,

(b) the recommendation by the Minister of Finance here-
inbefore specified as a condition precedent to the grant-
ing of a charter;

such rules and regulations shall be deemed to be directory
only. 3 E. VIL, c. 47, 8s. 4 and 5.

PRELIMINARY MATTERS.

11. No letters patent issued under authority of an order
of the Governor in Council on the recommendation of the
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Minister of Finance shall be held to be void or voidable on
account of any irregularity or otherwise in respect of any
matter, notice, or proceeding preliminary to the making of
such recommendation by the Minister of Finance or the
passing of such order of the Governor in Council. 3 E. VII.,

e. 47,8 5
INTERNAL REGULATION

12. The affairs of the banl- shall be managed and adminis-
tered by and under the authority of the board

2. Subject to the provisions of the by-laws, directors shall

hold office until their successors are elected : and in default of
regulation otherwise by by-law any member of the bank sha!l
be eligible to be a director of the hank

3. If the seat of a director elected by the members as here-
iafter [ll'ﬂ\lt""l bhecomes vacant between annual meetings
such vacancy may be filled by the board, and if the seat of a
director elected by a workers’ association as hereinafter pro-
vided becomes o vacant such vacanev shall be filled hy the
workers’ association, 3 E. VII., ¢. 47, ss. 10 and 16

13. A general meeting of the members of the bank shall be
held during each calendar vear for the election of directors,
and for transaction of all or any business which the members
in general meeting may lawfully transact,

2. Such general meeting shall be held on such dayv and at
such time and place as are prescribed by by-law in that be-
half, or m default of such by-law on such dav and at such
time and place as the board names.

4. Special meetings of the members may be called at any
time by the board as provided for in the hy-laws of the bank
for the transaction of such business as is set forth in the
notjce calling such meeting,

4. At all the meetings of such members each member shall
have one vote for each one hundred dollars of his subscription

or payment to the said fund, and members may vote by proxy,
4 E. VIL, ¢, 47, 8= 11 and 16

14. In default of other provisions by by-law, notices of all
meetings under this Act shall be mailed to each member of




J08

the bank at least two weeks previous to the day appointed for

3 E VI, c 47,8 12,

the holding of such meeting.

15. The directors or the members of the voluntary workers’
association shall not be entitled to receive any remuneration
for their services as such directors or members, and no profits
shall at any time be divided among or paid to members of th

hank FE. VIL, e 47, 8. 15

BY-LAWS

16. The board may, from time to time, make by-laws not

contrary to law relating to the conduct of the affairs of the

hank as to,

the number of directors from time to time, such num-

(a)
ber to be not less than five;

(b) the terms of service and (|n;|||!i| ations of direetors

(¢) the appointment, functions, duties and removal of al
officers, agents and servants of the hank:

(d) the security to be given by officers, agents and servant
of the bank and their remuneration ;

(e) the day, time and |»l:|m for holding the annual me
g of the members of the bank :

(f) the calling of meetings, regular and special, of 1
hourd and of the members of the hank, and the notice

he given of any such meeting ;

(g) the (quorum at any such meeting ;

(h) the requirements as to proxies:

(1) the procedure in all things at any such meeting

(/) the making of calls on subscribers to the guarante
fund ;

(k) the organization and constitution of one or more u~

ciations or workers as heremaflter mentioned ;

.t.»|.<.\n-- or interest

(1) the receipt and repayment o

thereon ; and,

(m) the conduct in all other particulars of the affairs

3 E. VII., c. 4%, 5. 13,

the bank.
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17. Ever v-law made by the board. and everv repea

amendment or re-enactment thereol, anless 1o the meantin

confirmed at' a special meeting of the members of the banl
duly called for that purpose. shall only have force until the
next annual meeting o e members ank. and in de
fault of confirmation thereat shall at | m that time
cease to have fored

2. 1 any bhy-law part thereol Iu resolution expressly
Lisattirmed, no new bhy-law of W i like effeet to that
disaffirmed shall have any foree unt s firmed e
meeting or at an annual meeting of members o ank

I'he members of the bank @ it a | meet

ing or at the annual meeting, reneal, a | | w other
vise deal th an hyv-la hie ha el b 1
directors

L. No aet done or right acquirved u rany | \ hall In

indicially affected by any such want of confirmation, d
aftirmance, repeal, amendment iration wher dealing
Y F. V1L, e 47,8 14

MEMBEL AND VOLUNTARY OLKERS

18. Tl embers of the bank shall consist of the
vl ubseribe or pay to the guarantee fund hercimatter men

e the smm of at feast ong und re )

'\ subseriber whose Labil for h mpaid bect

ceases and determines as hereinafter provided, shall, fro

time such hahility so ceases and determines, cease to he a

member of the hank E. VII 1% I

19. The board mav. from time to time. make calls upon
the members of the hank on account of thew respective sab

seriptiong to the guarantee Tm for such amount as mav In
I

required for the payment of any losses w homayv arice from

v expenses and dishursements for which

time to time, and of a
the bank may be liable, which losses, expenses and dishurs

wents it may not otherwise be able to pay

2. Upon such calls being made the members shall respec-

tively be liable to pav, and shall respectively pay, the amounts

tnereol to the bauk. hut not exceeding in ail the respeetive




310 % A 0,0 3

amounts of their respective subscriptions to the guarantee
fund remaining unpaid. 3 E. V1L, c. 47, s 17.

20. The liability of a member of the bank for his unpaid
gubscription to the guarantee fund shall, subject to the provi-
sion of the next following section, cease and determine,—

{a) upon his death;

(b) upon his heing declared hy competent authority to he

a lunatic or of unsound mind ;

aran-

(¢) upon his procuring another subscriber to the
tee fund, to bé approved and accepted by the board, for
an amount equal to or greater than the amount for

liable as subseriber to the said

which he himsel? is

fund. 3 E. VII, c. 47, 8. 18

21. Notwithstanding the provisions of the last preceding

section, the liability of a member of the bank shall not cease

and determine as therein provided, if within the period of
sixty days from the time when under such section such lia-
bility would determine, proceedings are taken for the wind-

ing-up of the bank.

2. In such case the liability of such member, or of his legal
representatives, shall continue. and he or they shall be liable
to contribute, and shall contribute, to the assetz of the bank
such amount, not exceeding the amount of such unpaid sub
scription, as may be required to provide for payment of the
debts and liabilities of the bank to depositors and others, and
for the payment of the costs, charges and expenses of winding-
up the bank, and for the adjustment of the rights of the con-
tributories amongst themselves, 3 E. VI, e 45, s 19.

22. T'he hoard may, from time to time, by hy-law constitute
and organize one or more associations of voluntary workers in
connection with the carrying ou and administration of the
business of the bank, and may define the powers and duties of
such associationg, and prescribe the number of directors to be
eleeted by such associations, and the manner of election. and
the filing of vacancies, and such other details in connection
with such associations, and the organization and working
deemed expedient.

thereof, as mayv be
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2. When and so soon as such powers and duties shall have
been prescribed the said associations shall be entitled to and
have the right and authority to eleet such number of direc-
tors as may be prescribed. 3 E, V1L, c. 47, & 20,

23. The bank may receive deposits of money on such terms
as the board or the by-laws of the hank prescribe, and such
deposite may be received from any person of whatever age,
status or condition of life, and whether su person is -’\mlv!i-».i
by law to enter into contracts or not

2. No deposit shall be received which would make the

amount at the credit of the account in respect of which the

deposit is offered to exceed three hundred dollars, and not
more than one account shall be kept with the same depositor
and in no case shall interest be paid or allowed to depositors
in the bank in excess of the current rate paid to depositor

in the Government savings hank or in the Post Office savings

bank. 3 E. VII. c. 47, 8. 21

24. Any pavment of the whole or part of any deposit or
of aav interest thereon, not exceeding one hundred dollars,

made in good faith and in accordance with the hy-laws

bank, shall discharge the hank from any claim by

whomsoever in respect of the deposit or interest so paid, not-
withstanding that the person making the deposit may have
died, or become insane, or heco i hierwise pacitated,
and that there is or is not a person qualified eprosent s
person, or that such person cannot he lound. or that some
person other than the person to whom such payvment is made
may ( laim tp be or be entitled to such deposit or interest

2 |'pn1| the book or oth to yositor
representing { depogit, or in or on which the deposit i

entered, there shall be a printed copy of the last preceding
gubsection y E. VII 4%

25. The bank mav of the monevs re ved on depos=it hy it
hold for the purpose of paving withdrawals such amount as
the directors determine, not exceeding the sum of five per
centum of the total amount of deposits in the hanlk,

2. All monevs received on deposit and on hand at any time

in excess of such amount shall be deposited by t hank in a
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Government savings bank or in a post office savings bank to
the credit of the bank,

3. Interest on the amounts from time to time at the eredit
of the bank in the said Government savings bank or post
office savings bank shall be allowed and credited half-vearly

account of the bank at a rate to be from time to time

to tl
fixed and determined

w the Minister of Finance, such rat
not to excesd one-half of one per centum in advance of the
rate then payable to depositors in the said Government savings

bank or post office savings hank J E. VIL, c. 47, 5. 23

26. I'he board may withdraw from the account of the hanl

ngs bank, or in the post office saving

in the Government s
bank, and apply towards payvment of the working expenses or
for the purpose of augmenting the guarantee fund of th
bank, such portion of the interest credited to the account of
the bank, as in the last preceding section provided, as repre-
sents the excess of the interest so eredited over the interest
paid or allowed by the bank to the depositors therein

2. Except as aforesaid the monevs so at eredit of the hank
in the Government savings bhank or in the post office savings

bank shall he withdrawn by the bank only for the purpose of

the pavment of withdrawals by depositors in the bank of
amounts deposited by them, and interest thereon, and shall
be nsed and applied by the bank only for such purposes }

E. VIL., c. 47. 5. 24

27. The bank =hall not,
(a) issue any bank note or note intended to circulate as
money or as a substitute for money :

(b) deal in,
upon, the security of hills of exchange or promissory

discount or lend money or make advances

notes ;

(¢) except as hereinafter provided, acquire any real
estate ;

(d) invest, lend or dispose of any monevs received by it

nor,

(e) except as especially provided in this Aect, engage or be

aged in any trade or bhusiness }
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28. The bank the assots and a
1ties of a1 ting ngs association for hem nt pur

oses and mayv take up and car e work of suc AsEOCE
ol 1 the corpora 1 I holdin | leposite or

assets thereol may transfer a UTH t me 1o the ink

N pursuance ol ai ent | e entered int

! pecting the acqu i )

Upor el =1 | . \

s e f the ass n i
t 1 cl th \ ! o t

pogt office sa ) ( f th
t id assots as . . ; L y
sociation so acquired ntere 1 t
1 ! ornon of s \ ) th
‘ working expense: of the banl N " s part of tl
o guarantee fund the ban 8 { o 1ot .
f 1 ( ( g (
If any portio 1880 (
guarantee fand, be 1 te W
this Aet for n t nts of .
il a \ sible be converte ¢
preseribed by this Act E. V1 | J
= BN raiL e Boxiiom oF such s " ‘
ecurities 18 converted into cash, s securit T In .
e wsited with the Minister of Finance pending t realization
) wereol mmto cash as atoresan
2. The Minister shall not i " il spon
: nlity in regpect thereof, or in connection iny sale there-
E. VII,, c. 47, 5. 2
GUARANTEL FUND
he
¢ £ 31. A guarantee fund sl " tablis I 1 vined
hank for the purpose of securing the repavment of t
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deposits made in the bank and interest thereon, and the pay-
ment of all other debts and liabilities of the bank incurred in
the management of the business thereof, in the event of the
funds in the hands of the board for the purpose of paying
such deposits, interest, and other debts= and liabilities heing
ingufficient to pay the same, or in the event of the bank being

o

wound un. 3 E, VIL, c. 47, s. 27.

32. The said fund shall consist of],

(a) all monevs and securities received by or paid to the
bank, other than deposits and interest thereon, and other
than moneys specifically appropriated by this Aet, or by

the person from whom thev are received, lor the work-

ing expenses of the bank or for any other purpose in

connection with the bank other than the guarantee fund;
)

(b) securities and investments in which the bank is

this Act authorized to invest the monevs of the fum

ubscviptions to the said

(¢) the unpaid amounts of all
4 1""‘“ n

fund under an agreement of guarantee in the
the schedule to this Act, or an agreement to the like

effect.

2. "The bank may accept and receive all bequests and gift

to the said fund, and all bequests aud gifts for the working

expenses of the bank and for any other object or purpose i

c 47, 8 28

connection with the bank. 3 E. V11

88. T'he bank may invest the mon ys of the guarantes

fund in. or lend such moneys upon,

(a) annuities, bonds, debentures, stocks or other se

of the Government of the Dominion of Canada, or

anv of the provinces of Canada ;

(b) honds or debentures of any municipal corporation o
any eity or town in Canada having, according to t!
last preceding government official census, a population
exceeding ten thousand inhabitants, or of the muni-

m]nul «*nl'pnrn!inn of any A"nlllll) or Iu\\l|~||>]l n an

province of Canada having, according to such cens

a population of over twenty thonsand inhabitants
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(¢) shares in the capital stock of any incorporated trust

company doing business in Canada having, according to

al statement submitted to its

ite lagt preceding anm

shareholders, a reserve fund or rest amounting to at
least twenty per centum of its capita md having it
gtock marketable WOVE DAT
(d) the bonds or debentures secured by mortzage of an
telegraph company, telepho ompan leetrie lenting
company A2 compa | r electrie power come-
pany, electric street rail company_ or eleetric or stea
N!\\\u. compan n 1 1 1 A f the
Dominion of Canad ) my j 1 1 eof, or of
the late provi f Canada, o 17y (‘anada
Lower Canada I he provinees ol N\ Brunswicl
Nova Scotia, British Columbia or Prince Edward 1s
land before Confederation. or of the United Kingdon
or of the United Stat ra state thereo f 1l
gross income ol =n pany ling to its last pr
ceding annual statement ynitted t t<« shareholders
is at least five hundred thousand dollars per annum, an
if such company has paid regular dividends upon
ordinary or its preferred stock for the next preced
two vears
(e) anv securities up \ es 10 )
the province in which the head office of the hanl
sitn authorized to ttr
(r I reehold o easel \ i ble m
immovable propert 1 t wetual
and occupation of ti ink rt nanagement of
ts business
2. The bank mayv sell and dizpos¢ f eal estate
movable or immovable propert Vil 17. 8. 29
34. The guarantee fund shall he deemed to be established
and to be maintained when and long as it amounts to tl
sum of at least ten thousand dollars in anv or all of the

lowing :

(a) cash




last preceding section

taken at the market value, other than such freehold
caschold real estate, movable and 1immovable proper
as 18 required for the actu use and oceupation of t
Yy ind for the management of tls business

{ unpan ubseriptions, 1 the payment, when require
¢ ueh amount thereof as will make, with cash a
ceurities us herembefore pro ided, the guarantee fund
imount to not less than ten thousand dollars, 18 secure
and guaranteed by the bond ol a company author
to transact in Canada the husiness of a guarantee con

pany and anthorized to give ch hone DRI (R

} 5. ol

¢ month

35. Sho the bank Ta ' MseCutly

hin the meaning of this Aet, the banl

maintain such fand witd
hall cease 1o receive deposits and shall be wound up Pro-
vided that the l'veasury Board may, on the applieation of
bank made before the expiration of that period, grant an ex-
tension thereof for a further period not exceeding gix montl
E. VIL, c. 4%, s. 31
36. I'he monevs received on account or in respect t
ntee Tuame or arising by wav of interest from invest

gua
ment thereof, and all real estate or other property held by
bank and the proceeds thereof, shall be and remain the pro-
perty of the bank and may, subject to the provisions of this
Act in regard thereto being fully observed and complied with
be disposed of and dealt with by the hank as the Board deter

mines V E. V11, e 47, 8. 32

STATEMENTS

37. The bank shall transmit to the Minister of Finane

statements showing the condition and business of the bank or
tie last juridical day in the months of June and December it
each vear, verified by the oath of the president, or of one o
the vice-presidents of the bank, or of the chairman of the
I of the manager or other chiefl officer of the bank

Pw}ll‘ll, an
2. To every such statement shall be annexed a certificate
from a chartered accountant that he has examined and audited




pamed theren I5. V11

38. Such statements \

(@) the amount due deposit n the bank

() the amowm it eo fund and the nature of
the investments the

() the npae | riptio ¢ amount thereol s¢
cured by a bond of a ra company dist ishing
the « s SO i the an f e 8

(d) all other assets and labilities of tl ank ; and

(e) any othier information as to the nature and extent of
he business of the bank and 1 such detail as the Min
ister of Finance from time to time require

2. The bank shall in no case he bound to disclose the name

personal affairs of an wrson hayving dealings with the

ank b E. VI, c. 47, &
39. The Minister of Finance may call for a special refurn

rom the bank in such form as he may determine at any time
when in his judgment it is neceszary or expedient 3 E. VII.,
17,8 35

OFFENCES AND PENALTI

40. Every president, vice-president, director, manager or

other officer of the bank who wilfully disposes of or concurs
in disposing of any moneys received by the bank, in a way
ot authorized by this Aet for the disposition thereof, is

guilty of an indictable offence and liable to imprisonment for
a term not exceeding two vears } E. VI1., ¢. 4%, & 3%

41. Every person making any wilfully false or deceptive

itement 1 any account, statement, return, report, certifi
cate or other document respecting the affairs of the bank, is
guilty of an indictable offence punishable by imprisonment
for a term not exceeding five vears, unless under some other
\et or law the particular offence committed s punishable

with imprisonment for a longer term
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2. Every president, vice-president, director, auditor, man-
ager or other ofticer of the bank, and every chartered acconnt
ant, who prepares, signs, approves of or concurs in such ac.
count, statement, return, report, certificate or document, con-
taining such false or deceptive statement, or uses any such
aceount, statement, regurn, report, certificate or document
with intent to deceive or mislead any person, shall be deemed
to have wilfully made such false statememr. 3 E. VIL, e
17, & 38,

42. Every president, vice-president, director, auditor, man-
ager or other officer of the bank, and every chartered account-
ant who prepares, signs, approves of, or concurs in such ac-
count, stagement, return, rv;-ur!. certificate or document, or
uses any such account, statement, return, report, certificate
or document with intent to deceive or mislead any person,
and every president, vice-president, director, manager or other
officer of the bank, who wilfully disposes of or concurs in
disposing of any moneys received by the bank in a way not
authorized v this Act for the disposition thereof, shall, in
addition to tae punishment provided by this Act for such of-
fence, be responsible for all damages sustained by any per-
son in consequence of such act on his part. 3 E. VIL, e, 47,
ss. 37 and 78,

SCHEDULE,
GUARANTEE FUND
SNubseribers’ Agreement,

We, the undersigned. do hereby respectivelv hecome sub-
seriberg to the Guarantee Fund of (name of bank) incorpor-
ated under the Penny Bank Act, to the respective amounts
set opposite our respective signatures hereto, and we do here-
by respectively agree with the said bank to pay from time to
time such calls as may be made upon us respectively under
the provisions of said Act. but not exceeding in all the re-
spective amounts of our said subscriptions,




Signatiires Addresses Amounis
Nors Subgeriptions to the Guarantee Fund may be
made upon one or more papers in the above fors } K. VII..

e. 47, sch




Revised Statutes of Canada, 1906.

CHAPTER 32

An Act respecting certain Savings Banks in th
Provinee of Quebec

2. In this A inless the context otherwise requires

(a) * bank means either of the wings banks to
which this At ‘\).M:»\_
(1 Minister cans the Minister of Finance
12, =5, 1, 31 and 23

CHARTERS

3. 1t shall be a condition of the rights and privileges con-
ferred by ghis Aet or by any Aet in amendment thereof, that
wabihity of the bhank under any law, custom or agreement

» repay moneys deposited with it aud interest if any, and
pay dividends declared and payvable on its capital stock

Il continn otwithstanding any statute of limitation o

ny enactment or law relating to preseription, and that th

condition ghall apply to moneys heretofore or hereafter de-
Osit md to dividends eretofire " ereafte rear

58 V., ¢. 882, 33

4. The charters of the Montreal Citv and District Sav-
nes Bank and of La Caisse d'Economie de Notre-Damie
Québee, are hereby continued and shall remain in force unt

first day of Jul the vear one thousand nine hundred




and eleven, except I 1 y ( 1 )

become forfeited or void und ne ms there r of th
Act, or of anv other Aect heretofore or hereafter passed e
lating to the said savu 1} non-performance of the
conditions of such charter Aotk tesnectively. or b
vend or otherwise ( \ s |

bank of the holding of anr ( { neetir by publish-
ing the me for at least } new r at the
place where the h ffice of ¢ bhar 2 situate and such
notice shall be given ir th the English and French lan-

guages. 53 V., c. 32, s

8. At weetings of the bank, « reholder shall be
entitled to o te for each share then held by him which
‘l

e shall have | for at three months before the time

of voting. 53 V. ¢ 3 i

7. Shareholde v vote by proxy t )

shareholder shal e or acy as such proxy

g 4

8. No cashier, clerk or ot officer of the bank, shall vote

ther in person or | pro r hold [ \ for that pur

DIRECTORS

LI}
9. The directors shall be elected annually at a general
meeting of the shareholders and shall bhe eligible for re-elec-

tion: but no person shall be elected a director unless he is a
shareholder, at the time of such eleefion, of twenty-five shares

of stock. 53 V. ec. 32, 8. 4

10. Every director of the bank who becomes insolvent, or
assigns his estate and effects for the benefit of his ereditors,
or absents himself, without the consent of the board, for

of the directors,

twelve consecutive months from the mes
or is convicted of anv indictable offence, shall thereupon
ipso faeto, cease to be a director, and the vacanc y ereated

M'L.B.A 21




shall forthwith he filled up in the manner provided by the
charter 53 V., c. 32, 8 4

11, No failure to elect directors of the bahk shall operate
a dissolution of the corporation, hut in case of snch failure
the required election shall be made as soon thereafter as

possible at o special general meeting of the sharcholders
|

called Tor that purpose: and until such subsequent election

takes place. the official acts of the directors holding office
shall he valid, and such directors shall call the said special
29 -

general meeting 58 V., ¢.

5 B
CALLS

12. Whenever it is, in the opinion of the directors, neces-

gary or expedient, they may make calls at intervals of not

les< than three months on the stock subseribed for and re-

maining unpaid, not exceeding five per centum; and all
amounts paid upon stock, and all accumulated profits thercon
after deduction of dividends as hereinafter provided, ghall be
invested or lent in the manner hereinafter provided for the
investment or loan of moneys deposited with the bank: Pro-

i limitation of the amount of any call, or of

vided that su

the interva

= at which calls may be made, shall not apply to
calls in cage of a deficiency of the funds of the bank to meet
the claims of depositors and other liabilities. 53 V., ¢. 32,

13. The amount of every such eall, if not' paid when due,
may be recovered with interest by the directors, in the name
of the bank, in any court having jurisdiction to such amount;

and in anv action for the recovery thereof it shall be suffi-

cient to alley

we and prove the charter, and that the calls were
made under this Aet, and that the defendant is the holder of
a share or shaves in rvespect of which the amount is due with-
out alleging or proving any other matter or thing whatsoever;

and any copy of the charter, purporting to be certified as a

true copy thercof by the Seeretary of State of Canada, shall
be deemed authentic and shall be prima facie evidence of
the ¢

warter and of its contents thereof, 53 V., ¢, 32, 5. 7.

14. In the event of the funds of the bank in money and
assets immediately convertible into money hecoming insuffi-




cient to satisfy it ehts and habilities, the directors shall
make calls on the unpaid wk to the full amount not paid
thereon or 1« 100 Jess 1 15 the deen Cees v
pay all such debts and labilities without waiting for the col
lection of any debt | il w oLl l¢ a ol 1t
issets or propert vl ( in the who
a nint l Kk has | <) e 1 dually
liable {or an 1 1 ( 1 wunt equal to that
remainii mnpa mn t 1
mount mpa \

15. Ih 1s¢ Of sufli ( t call shall be

made within ten davs afte uch msutl ney 1s ascertained

therealter | | o of thirty da
nd upon notiwee g 1 At st thirty « prior to ¢ day on
which the call is payable 53 V..«

share, and pavment thercof n be enfor in the manne
hereinbefore provided as to calls npaid-up < 53 N

19 s

17. Failure on the p f a ider Hable to such
call to pav the same when due shall o 15 a forfeiture by
uch shareholder of all ¢laim in or to a f the assets

the bank : but such call and anv further call on npaid

wk of suq hareholders 1l ereafte

recoverable from him a 1
neurred, 53 V.. e 32, 5. 8

18. Persons who have heen shareholder f any  stock

the bank to meet the clains of

gshall, in case of the fa

ts creditors on demand, be liable to calls on all ¢tock trans-
ferred by them within two months ghe commencement of
ich failure, to the same extent as ich stock had not been

rred by them, saving their re e for the amouni of
such calls against the transferces of su tock. 53 V., e 32

DIVIDENDS

s of the bank sha ke half-vearly divi-

19. The dire

ends of 2o much of the profits of the bank as to the majority
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of them seems advisable, and as is not inconsistent with the
provisions of this Act; and they shall give public notice for

at least thirty davs, in the manner in this Act provided fi

notices of meetings, of the time and pl(m- where such divi-
2, & 10.

dends will be paid. 53 V., c.

IRANSFER OF SHARER AND DEPOSITS

20. The shares in the bank shall be transferable in the
manner provided by the by-laws and regulations made as
preseribed by the charter; and the transferee shall have the
rights and shall be subject to the liabilities of the original
holder. 53 V., ¢. 32, s. 11,

21. No share shall be divided, and if any share is held by
several persons jointly, one of them shall be appointed by
letter of attorney by the others to vote thereon, to receiv
dividends and to do all things that require to be done in r
spect thereof ; and such letter of attorney shall be lodged
with the bank. 53 V., ¢. 32, 8. 11

22. 1f the interest in any deposit or share in the bank Ix
comes iransmitted in consequence of the death or insolvency
of any depositor or shareholder, or in consequence of the
marriage of a female depositor or shareholder, or by any
other lawful meang than by a transfer upon the books of the
bank, or by deed served upon the bank, such transmission
shall be anthenticated by a declaration in writing, which shall
distinctly state the manner in which and the person to whom
such deposit or share has been transmitted, and shall be, by
such person, made and signed.

2. Every such declaration shall be, by the person making
and signing the same, sworn to before a judge or justice of a
court of record or chief magistrate of a city, town, horough
or other place, or hefore a notary public, and left with the
manager, agent or other officer of the bank who shall, if cor-
roborative evidence of any facts alleged in such declaration
ie not required as hereinafter authorized, thereupon enter
the name of the person so shown to be entitled to such de-
posit or share under such transmission as proprietor thereol
in the books of the hank.




'nt sio it
A\ming r n trar ) 1 niitiec
0 recemn such « " ¢ m 1 thereol \
nte ) lene ol \ 1
23 ( leclar " | trun juired to perfect
ransmission ol g 1 1 t bank. made 1n
inv othe mnti Canad yme other of the British
lonies o e United Kingdm Great Britain and Tre
nd, shal ¢ further ther ed | the British consu
\ resent o th
Br ( 1 the 1
1 e, or sha t 1 I T Brit con
T - I ) L \
19 5 12

25. If payme e positor o depo
or of anv interest thereon, o I nd on an har
ATt ransn on ti Yy O entioned 1
this Aect. but before such declaration i made and authent

cated as aforesaid and left with the manager, agent or othe

fficer of the bank payment shall be valid and shal

lischarge the banl 3\

26. If the transmission of any deposit or ghare ig hy virtu
of the marriage of a female depositor or shareholder, the
declaration shall be accompanied by a copy of the register of

Ueh marriag nd shall declare the wdentity of the wife wit
the holder of such deposit or share; and if the trangmission
has thken ;ni:m- by virtue of any testamentary imstrument or
by intestacy, or by the vacancy of the estate of a deceased
depositor or shareholder, the probate of the will, or, if it is
tarial, an aunthentic copy thereof, or the letters of adminis-
tration, or act of tutorship or curatorship, or authentic certi-
ficates of birth, as the case may he. shall, together with such

declaration, be produced and left with the manage igent or




other officer of the bank, who shall thereupon enter the nam.

of the person entitled under such transmission in the hoo

of the hank. 53 V., ¢. 32, s. 13
DEPOSITS AND LOANS

27. The bank mayv receive w].»|-.w|_ of monev for the bend
it of persons depositing the same, and may invest the same
ag hereinafter provided, and mav accumulate the revenues

and profits derived from the investment of =0 much thereof

not required to meet ordinary nands by the deposi

tors, and out of such accumulation may allow and pay to th
depositors thereofl such rate of interest on such deposits as i
from time to time fixed by the Governor in (founcil, not being
more than ¢ per centum per annum 53 V.. e. 32, 14
28. depositor n making hs first deposit in th

bank, shall disclose and declare hig name, residence. addition

and occupation 53 V.. e. 32. 8. 15.

29. The bank may receive deposits from any person what

ever, and whether such person is qualified by law to enter
mto ordinarv contracts or not: and the bank may pay the
principal or any part thereof, and the whole or any part of

the interest thercon, to such person, without the authorit

aid, assistance or intervention of any person or official heing

required Provided that, if the person making any deposit
in the bank is not, by the laws of the province of Quebec,
authorized =0 to do, the total amount of deposits made b

such person shall not exceed the sum of two thousand dollarz
53 V., c. 32, 5. 16.

30. Any payment of interest or dividend, or of the whol
or any part of any deposit, made in good faith to any person

who appears prima facie to be entitled to such interest, i

dend or deposit, by the production of a declaration in writing

and of the documentsin this Act required in support thereof,
shall be valid: and the discharge of such person shall be a
sufficient discharge of the bank from all or any further claim

by anv person whatever

53 V., e 32,8 17,

or such interest, dividend or de posit
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to such personal or corporate security, collateral
the nature aforesaid, or foreign public securitics,
bonds or

additic
securitic «

or stock of some chartered bank in Canada, or
debentures or stock of an incorporated institution or company,
the market value whereof is not less than the amount lent,
are taken, with authority to sell such securities if the loan
9

18 not paid.  63-61 V., ¢ 28,

iny of such moneys without col-

35. The bank may lend :
lateral security,
(a) to the Government of Canada, or to the govern-
ment of any province of Canada ;
(b) to the corporation of any municipality in Canada
with a population of ag least two thousand inhahi

tants ;

(¢) to any /://:IH/Hr de parmsse, or to syndies pour l'ere
tion d'églises, specially authorized by Act of the
Legislature of Quebec to issue bonds binding on
the taxabhle property of the parish ; or,

(d) upon a resolution of their respective hoards of i
rectors, to uwnl'[nn‘nll'li companies, or in«‘nlllul‘:lhw]
institutions, within the limits of their borrowing

powers, and not exceeding in any case their paid-

up capital, if such company or institution has

a paid-up capital of not less than five hundred

thousand dollars. and has paid continuously for

the previous five yvears a dividend at the rate of
at least five per centum per annum. 63-64 V., ¢

28, 8, 2.

36. The bank shall not make any loan, directly or indi-
rectly, upon the security of real or immovable property, or
with any reference to the security of real or immovable pro
perty ; but nothing herein contained shall prevent the bank
from taking security upon real or immovable property subse-
quently to the making of the loan and in addition to the
security originally taken therefor and as collateral thereto

53 V., c. 32, 5. 21.

37. In the event of the non-payment of anv loan within
thirty days after such loan hecomes due and pavable, or with-




QUERE AN

sell

1all

1n such shorter time therealter as shall have been fixed by a
agreement made 1n that behall between the bank ana the in
rower at the time suel in 1s contracted, the bank may
1manne herein provided any « teral securitic ot
tha cal estate, held by it as security for such loan, o
nuch as w suflice to pay the amount of such loan and
interest thereon and the costs and expenses of sale, and s}
return the sarph n the borrower, or person "
poration depositing such s \ ) 4

38. Except a reinaft ( 10 ST A hal
made except by public auction. after notice thereof | ul
vertisement stating the time and § f s as
{Wo newspapers pu hed to t ‘
he sale is to be f which wspaper € at least’ sha
be publisl n the English language and one other m the

Frenc language: and in addition to such notice by adwve

tisement. notice of the time and place such sale shall be

given to the person or corporation depositing such collateral
security, by addressing and ma g ) ¢ addresg of

such person, or to the add 1 ch corporation, a t

containing 53 § 2 29

39. Nothing |

collecting o1

ar alance 1
out of such co n any wav which |
greed upm th the person depo g ¢ S 33 N
29 . 99
40. The president r ovice-president, manager, cashier or
other officer of the

f » bank. thereunto authorized by the directors
may transfer and convev anv security

so sold to the

chaser, and 1 and convevance the

pur-
w such transfer property
in such security shall become

in such purchaszer, but

. or anv oflicer

thout any warranty from the ban} thereof
2. The bank at any such sale may
of any of the securities held b

become the purcl

t. B3 V., ¢

aser

99
41. The bank may purchase any lands or immovable pro-
perty offered for sale under execution at the suit of the

ank,
or exposed for sale by the bank under a power of «ale given
to it in that behalf in all cases in which, under similar eir-




32

30

purchase, without any

cumstances, an individual could s

restriction as to the value of the property which it may so
purchase, and shall acquire such title thereto, as any indi-

vidual purchasing at sherifP’s sale or under & power of sale,

in like circumstances, could do, and may take, have, hold and
dispose of any such lands or property at pleasure, 53 \
¢ 32, 5 23

42. The bank may wquire and hold an absolute title in
or to land mortgaged to it as security for a debt due or owing
to it, either by obtaiming a release of the equity of redemp.
tion in the mortgaged property, or by procuring a foreclosure,
o1 by other means whereby, as between individuals, an equity
of redemption can, by law, be barred, or may purchase and
on such land: Pro

|

;l(‘il“ll'l' any ’VY or mortgage or 1}11”'_'\
vided that the bank shall not hold any real or immovable

property, howsoever acquired, except such as is required for
its own use for any period exceeding seven years from the
date of the acquisition thereof. 53 V. e, 32, 5 24,

43. Nothing in any charter, Act or law shall be construe!
as having prevented or as preventing the bank from acquirii

and holding an absolute title to and in any such mortgag

lands, whatever the value thereof may be, or from exerciging

or acting upon any power of sale contained in any mortg:

given to it or held by it, authorizing or enabling it to sell or

convey away any lands so mortgaged.

44. Nothing herein contained shall prevent the bank from
depositing money in any of the chartered banks carrying on
the general business of hanking within the provinee of Que

bee. 53 V., c. 32, 5. 26.
GENERAI

45, The directors of the bank shall continue to distribute
to charitable institutions vearlv, as herctofore, the interest
sceruing on the amounts invested for that purpose. 53 \

e, 32, s 2.
46. The principal of the Poor Fund of the City and Dis-

trict Savings Bank of Montreal, which has been ascertained
and seitled at one hundred and eighty thousand dollars, shall
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whether or not the bank has had notice of such trust: and
the bank shall not be bound to see to the application of the
money paid on any receipt whether given by one of a num-
ber of persons in whose name any deposit or share stands or
by all of them. 53 V., e. 32, 5. 30.

RETURNS,

52. Monthly returns shall be made, by the bank, to the
Minister, and shall be made up within the first ten days of
each month, and shall exhibit the condition of the bank on
the last juridical day of the month next preceding; and such
monthly returns shall be signed by the president or vice-
president, or the director then acting as president and by the
ashier or other principal officer of the bank at its

manager

chief place of business, and shall be published in the Canada
Gazetle.

2. Such monthly returns shall be in the form set forth in
the schedule to this Aet. 53 V., e. 32, s. 31

53. The bank shall furnish, annually, to the Minister, to
be laid before Parliament, certified lists of the shareholders,
with their additions and residences, and the number o

shares they respectively hold and the amounts paid up
thereon. 53 V.. ¢. 32, 5. 32.

54. The bank shall, within twenty days after the close of
each calendar vear, transmit or deliver to the Minister, to be
laid by him before Parliament, a veturn of all dividends
which have remained unpaid for more than five years, and
also of all amounts or balances in regpect to which no trans-
actions have taken place, or upon which no interest has been
paid during the five vears prior to the date of such return

2. In case of moneys deposited for a fixed period, the
period of five years in this section referred to shall be reck
oned from the date of the termination of such fixed period
53 V., c, 32, s. 33.

55. Such return shall be signed in the manner required
for the monthly returns under this Act, and shall set forth
the name of each shareholder or creditor, his last known ad-
dress, the amount due, the agency of the hank at which the




last transaction took place, and the date thereol s and if s
hareholder or creditor i+ known to the bank to be dead
such return shall show the names and addresses of his legal

representatives, so far as ki o1 ni i\ 32

56. Upon the windi

under any general winding-up Act or otherwise, and before

r-up of the bank in insolvency or

the final distribution of the assets, or within three vears from
the commencement of the suspension of payment by the banl
or the commencement of the winding-up thereof, whichever
shall first happen. the assignees, liquidators, directors o
other officials in charge of such winding-up shall, notwith-

standing any statute of [imitation, or other enactment or law

relating to prescription, pay to the Minister out of the assets

of the bank any moneys payable either fo shareholders o
,l.l.u~'fuv~_ which may then remain unclaimed.

2. Upon such payment being made, the bank and its as-
sets shall be relieved from all further liability in re spect to
the amount go paid w\ 12, }

57. All monevs paid the Minister as aforesaid shall be
held by him, subject to all rightful claims on behalf of any
person other than the bank, and in case a claim to any moneys
so paid as aforesaid should be thereafter established to the

wtisfaction of the Treasury Board, the Governor in Council

shall, on the report of the Treasury Board, direct payment
thereof to be made to the parties entitled thereto, together
with interest on the principal sum thereof at the rate of thre
per centum per annum for a period not exceeding six yea
from the date of payment thereof to the Minister as afore-
said:  Provided that no such interest shall be paid or pavabl
on such principal sum, unless interest thereon was payable

by the bank paying the same to the Minister. 53 V., ¢. 3

s, 38

58. Every liquidator or other officer or person appo nted
to wind up the affairs of the bank in case of its insolvency
shall have all the powers in this Act given to directors with

respect to calls, 53 V., ¢, 32 < 8




OFFENCES AND PENALTIES

59. Every officer, clerk, or servant, who is employed under
the provisions of this Aet, and who defaces, alters, erases, or
in any manner or wav whatsoever, changes the effect of the
books of account kept under the provisions of this Aet, or
any entry in the sald hooks of account, for any fraudulent

purpose, and every guch officer, clerk or servant, who secretes,

appropriates or steals any bond, obligation, hill or note, or

any security for money, any money or effects entrusted
to him, or in hig custody. or to which he has obtained access
as such agent, officer, c¢lerk or servant, to whomsoever the said
property belongs, iz guilty of an indictable offence. and, on
convietion thereof, shall be Tiable to imprisonment for life

Provided that nothing herein contained, nor the conviction oy

punishment of the offender, shall prevent, lessen or impair
any remedy which His Majesty, or the Minister or any other
person, would otherwise have against aryv other person what-

soever, 53 V., c 32,8 34

60. Every person who, with intent to defraud, falsel pre
tends to be the owner of any deposit made under thig Act, or
of the interest upon such deposit, and who is not such owner
and who demands or ¢laims from the bank with which such
deposit has been made, or from any person emploved under
this Aet. the pavment of such deposit or interest, or of any

as the case may be, and whether he does o1

portion there
does not thereby obtain any part of such deposit or interest,

gulty of an indictable offence and shall be punished ac-
32

cordingly., 53 V.. «

61, 'l he making of any wilfully false or deceptive state
ment 1 any account, return, report or other document re-
specting the affairs of the bank is an indictable offence pun-
shable I imprisonment for a term not exceeding five vears,
and every president, viee-president, director, auditor, man

ager, cashier or other oflicer of the bank, who prepares, gigns,

APProves or concurs in any such account, statement, return

i document containing such false or deceptive state-

report
ment, or uses the same with intent to deceive or mislead any
person, shall be held to have wilfully made sach false state
ment, and shall further he responsible for all damages sus-




tained by such person in consequence thereof Provided that
nothing in this section shall have the effect of restrieting the
penalty for any act done punishal under the Criminal
Code, 53 V., ¢. 3 J6

62. If the bank neglects to transmit 2 T R
ister the returns required | At 0 tted o

delivered within the time in t \et limited therefor, it shall
neur a penalty of fif ollar o oy d
w i el ontinue \

Pt y wequired ¢] auired | {
vn use, for any period exceedi y ot the dats
the acquis thereo ts I a not ex
ng fiv ndred dollars, whicl all be recovera with costs
n ar court ol competent jurisdiction b \ TS0 ho
[ the same, and one-hall « e \ ¥ 1nd

to the Minister for the public es of Cana ind the other

thereof to the person suing for tl W V..« )
64. Every director who \ roe or to
concar 1 wmking enforen 1 U vide hv thh

Act to be made in case of an nsuflicienc I
ik to satisly 1t lebt 1i¢ ihihities 1 1\ 1
table offence and shall be persona ponsible for anvy
m uffered vV Treas ( refusa \ 2

SCHEDULI
1ETT [ the amount of liabilit ind assets of the (nam
of the nk) on the dav o

{ ITAL STOCK, % CAPITAL PAID UP, B
LaiaBiLITI % s

1. Dominion Government deposits, pavable ot

lemand
. Provineial Government depos vavahle on

demand




Other deposits, payable on demand
{. Dominion Government deposits, payable
! after notice or on a fixed day
5. Provincial Government deposits, payable
after notice or on a fixed day

6. Other deposits, payable after notice or on a
I pa;
fixed day
Y .\‘;um\ Poor Fund or Charity Fund Trust

8. Liabilities not included under the forego-

ng head

ASSETS.
1. Dominion, provincial and other publie se-
curities
2. Cash in hand and on deposit in chartered

hanks
(lanadian municipal bonds or securities,
school bonds or debentures, and securities

approved by Treasury Board..

t. Other honds, debentures and securities.

Loans to governments, municipal corpora-

tions, M/‘r':r‘uy\cl' parowsses ~y(mlu.\ pour
Uérection d'églises and corporations on

resolutions of their hoards of dircctors..

6. Loans for which bank stocks are held as
collateral security .......

v. Loans for which stocks, bonds, debentures
or securities, other than bank stocks, are
held as collateral security

8. Special Poor Fund or (‘harity Fund invest-

mentg

9. Investment in bank stock made previous to
the incorporation of the bank

10. Bank premises

11. Other assets, not included under the fore

going heads
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Revised Statutes of CGanada, 1906.

CHAPTER 33.

An Act respecting Returns by Certain Persons and
Corporations receiving Moneys on Deposit at

Interest.

1. This Act may be cited as the Savings Deposits Returns

Act.

2. Every person, corporation or institution, except
chartered banks, receiving moneyv in small sums, on deposit

as savings, ghall make such returns as to such

at intere
deposits, and the investment thereof., as the Governor 'n
Council, from time to time, requires: and shall register with
the Minister of Finance and notify in such manner as the
Governor in Counecil by order directs, the name of such per
son, corporation or institution, and that of the officer or
person on whom process may he gerved in any suit or pro-

ceeding. R.S., e. 126, s. 1

8. Fverv wilful refusal or neglect to obey any order in
council made under this Act is an indictable offence. R.S.,

e. 126, & 1.




CANADIAN' BANKERS™ ASSOCIATION,

63-64 VICTORIA, CHAPTER 9.

(‘anadian  Bankers

An Act to Incorporate the

Assoclution

1. Name, ( ) ar
poration under the name | Canadian Banke \
ciation,” her alter called \ it1or

2. How composed.—The A n shall consist of mem

d associates ;

) The 1 nher nat rred ! rs
shall be the banl uned ir ched ) s Act, and such
new il realter meorporate by or under the authorit
of the Parliament of Canada a ome entitled t ATy on

1e business of banking in Canada, and which the Bank

Act in force at the time of neorporation applies \ny
bank to which the Bank Aet applies, carr on business
tle to this Act, shali

n Canada, and not named in the sched
its own application at any time be admitted as a mem
itive conneil

ber of the Association by resolut
hereinafter named ;
hereinafter ferred to as associates

(b) The associates,

shall he the bank officers who are he voluntary




I ANADIAN BANKER \SSOCTATION
( ntoned e the i \ t \
8 nd her office of the bank w e men
(1l ASSOC 1 \ bhe ¢ ed ata 1 )
\ ¢ o here r named or a me
the Asso on \ 1 wlale 1 1 in e
n esident of the Assoct 1 hdra
\ssocition
3. Ceasing to be a member,— [ pet
ment of a eingy n ) \z=oc1ation ( }
1 member p ¢ t
nel 1 Uit t carr 1 of 1t busin 1
Canada it may agair ) 1 ) \ssociatiorn
4. Ceasing to be an associate on an asgociate cea
to be an officer o bank carrying on bhus in ('anada
shall at the end o t rent calenda
i associate
5. Objects and powers.— 1"l { P {
Assoctation shall I 0 pre nerally ts an
cfficiency of banks and bank officers, and the )
traming eimplating emy n ban \
e purposes, among other mea irran for (
discussions, competitive paper ne nations
mereial | ind banking, and to acquire, publis
on the * Journal of The Canadian Ba re’ Associan
6. Sub-sections.—The Association may from time t
establish in any place in Canada a sub-section Wt As20
ation under such constitution and with such powers (not ex
eceding tl wowers of the Association) as may be thought

st

7. Clearing houses.—'I'h¢ Association may from fti fo
time establish in any place in Canada a clearing house
banks, and make rules and regulations for the operations
such clearing house: provided alwavs, that no bank

r become a member of such clearing house except
own consent, and a bank may after hecoming such mer

it any time withdraw therefrom

2. Regulations.—All banks, whether members of the A

sociation or not, shall have an equal voice in making fr




H
¢
{ U | \ \
b0 r t ¢
t W 11 |
8. Voting powers.-— \l« | \ \
i act in all matt \
hie I \
( |
1y i
I .
W
pr lent I f ner
I | ¢ )
1 1 1 T esignats ¢ b
1 n defanlt fficer nex
t ( At a \ssociati (
| ’ ha v - o A
[ vote e | <l 1 te |
Ve t i we a castin
e in ( Lt \ s all ( 1 u
ower el and } i t at tin
| ( Wi by 1
9. Officers.—T'here chall n ne. oF 1
vi idents and an execeutive cour f the A o
( council fi hall form a qu m the |
otherwise provide
10. Officers continued.—'I'he persons who are the presi

dent, \h.-lllv‘\‘!l-lﬂ and executive council of the voluntary

association mentioned in the preamble at the time this Act
is passed shall he the president, vice-president and
ive council respectively of the Asso

general meeting of the

cxecu

ation until the first
Association or until their

| SUCCESSOTs

are ,qxlnnn'w].

11. General meetings.—'I'li
\ssociation ghall be held during the present

at guch time and place and upon such notice as the executive

Subsequent general

first. general meeting of the

calendar year

council may decide meetings shall be
held as the by-laws of the Association may provide, at least

onece

n each calendar vear
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12. Election of officers.—\t the first general meeting and
at each annual meeting thereafter the members of the Associa~
tion shall elect a presideni, one or more vice-presidents and
an executive council, all of whom shall hold office until the
next annual general meeting or until their successors are

appointed

13. Executive officers.—The president, vice-presidents
and executive council shall be chosen from among the chief
executive officers of members of the Association.

14. Executive council.—Unless the by-laws otherwise
provide, the executive council shall consist of the president
and vice-presidents of the Association and fourteen chief
executive officers, and five shall form a quorum for the trans-
action of business.

15. Dues.-—Each member and associate shall from time
to time pay to the Association for the purposes thereof such
dues and assessments as shall from time to time be fixed in
that behalf by the Association at any annual meeting, or at
any special meeting called for the purpose, by a vote of not
less than two-thirds of those present or represented hy proxy

16. By-laws.—The objects and powers of the Association
ghall be carried out and exercised by the executive council, or
under by-laws, resolutions, rules and regulations passed by it,
but every such by-law, rule and regulation, unless in the
meantime confirmed at a general meeting of the Association
called for the purpose of considering the same, shall only have
force until the next annual meeting, and in default of con-
firmation thereat shall cease to have force. Provided always,
that any by-law, rule or regulation passed by the executive
council may be repealed, amended, varied or otherwise dealt
with by the Association at any annual general meeting or at
a special general meeting called for the purpose.

2. Power of executive.—For greater certainty, but not so
as to restrict the generality of the foregoing, it is declared
that the executive council shall have power to pass by-laws,
resolutions, rules and regulations, not contrary to law or to
the provisions of this Act, respecting—




ACT OF INCORPORATION

(a) Lectures

discussions,
tions

competitive papers

(b) The journal of the Association

(¢) The sub-sections of the Asso

examin

ition
(d) Clearing houses for banks
(e) General meetings, special and annual, of tl \ £5001
tion and of the executive council, and the procedur n
quorum thereat neluding the part to he take ate
and their powers of voting
(f) Voting by proxy at meetings of the A iation and
of the executive council;
(g) 'The appointment, functions, dutic remuneration
removal of officer agents and servants of the Associa-
3. No by-law, resolution, rule or regulation respecting
clearing houses, and no repeal, amendment, or variation f
or other dealing with any such by-law, resolut ule or
regulation shall have any force or effeet until ‘:;.“m!”: b
the Treasury Board.

17. The provisiong of the (
chapter 118 of the Revised Statutes, shall not apply to the
Association.

mpanies (lauses Act, being







BY-LAWS

OF THH

Canadian Bankers’' Association.

\ 1 1 16 we ppr
; I'reasury B May, 100 i
ect 30 of the Bar \ \ it Aet, 190 nd se
ons T and 16 of t \ {1900 rpora t Cana
lian Bankers' Associat
1. General meetings.—'I'l nu eral m i
the Association shall be held on the second Th dav of th
month of November in | ar, at =uch hour and e a
mav be decided upon by the exeentive ounctl of the Associa
tion from time to time. Special general meetings of the As-
goclation mayv bhe called at anv time the 1" xecutny
council, and shall he called by the or secreta
treasurer on the written requisition of at L Ve e s
of the Associatior
The requisition (if any) for, and the not f calling any
special general meeting, ghall specifv ther ceneral na
ture of the business to he consi or tra ted thereat
eld at sucl me, hour and

Special general meetings shall be
co ag shall be mentioned in the notice calling the sama

[ every general meeting
At any annual

hirty days’ notice shall be given of
of the Association whether annual or special
\ssociation seven persons,

or special general meeting of the

duly representing members of the Association, shall form a

quorum
At any annual general meeting of the Association any

busiriess may be transacted thereat
At any special general meeting of the Association only

such business shall be transacted as i< mentioned in the no-

tice calling such special general meeting,

At every annual general meet-

2. Election of officers
ing. the members of the Association, through their represen-
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tatives or proxies, shall elect from among the chief executive
officers (as defined by charter of incorporation) of members
of the Association, a president, four vice-presidents, and four-
teen councillors, all of whom shall hold office until the next
annual general meeting, or until their successors are ap-
pointed, and may also elect honorary presidents of the Asso-
ciation, not exceeding three in number, who shall also hold
office until the next annual general meeting after their elec-
tion

3. Executive council.—The executive council of the Asso-
ciation shall consist of the president and vice-presidents, and
the said fourteen councillors aforesaid, and five shall form a
quoruam for the transaction of business.

The honorary presidents shall also have zeats at the exe-
cutive council, but ghall have no vote thereat.

4. Voting at general meetings.—At all meetings of the
Association each member shall have one vote npon each mat-
ter submitted for vote. The chairman shall, in addition to
any vote he may have as chief executive officer or proxy, have
a casting vote in case of a tie.

Each associate shall also have one vote on all subjects
except the following, on which members only shall be per-
mitted to vote:—

1. Election of officers

2. Action relating to proposed legislation.

3. By-laws,

4. Adding to, or amending the charter.

5. All other subjects on which general action by the banks
is contemplated,

5. Meetings of council. The executive council may
meet together for the despatch of husiness, adjourn and
otherwize regulate its meetings, as it by resolution or other-
wise may determine from time to time,

The secretary-treasurer shall at any time at the request
of the president or any vice-president or any other member
of the executive council convene a meeting of the council.
Provided, however, that no business shall be transacted at a
meeting called at the request of a member unless the notice
calling the meeting specifies in some general terms that such




BY-LAWS E

business will be transacted thereat. but this provision shall

not apply to any meeting called at the vequest of the pres

dent or anv vice-president

On all questions arising at any meeting of the executive
council each member shall have one vote in addition
vote he may have as pro nd LEairman shall
addition a casting vote

6. Chairman.— At all meetings of the Association and
the executive council, the president. when presen shal )
chairman, and in his absen mn f the vice-president
chosen by the members of the com then present: and in
the absence of the presid and v dents, the member
of the couneil ther present i | ¢ one of their

number to be chairman of such meeti

7. Voting by proxy.—Any member, not represented at a

meeting of the Association hy one of the officers named in
gection 8 of the charter of incorporation. mav vote hy proxy
pn\u!wf such proxv i1s held by an associate who 18 an assiet

ant general mans

ager of any bank, or any branch thereof

Any member of the executive council, when not present

at any meeting thereof, may be represented thereat b

proxy,
yrovided such proxy is I uch an associate a hefore
I I
mentioned in this by-law Proxies shall be in writing

8. By-laws.—'The executive council may from time to
time repeal, amend or add to any of the hyv-laws of the Asso-

ciation, except those relating to dues, to the clearing house,

to the curator and his duties, and to the circulation, but every
such repeal, amendment or addition shall only have force
until the next annual general meeting of the Association
and if not confirmed thereat shall thereupon cease to have
force

9. Secretary-treasurer and solicitor.—The said cxecutive
council ghall have power from time to time to appoint a
flicer of a
bank, and to remove him from office, and to fix hig remunera-

secretary-treasurer, who shall be an officer or ex

tion and the terms of his engagement
The executive council shall also have power from time

to time to appoint a solicitor or solicitors and to fix their
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remuneration for either general or special services, and

ge counsel where such services may be needed

also to eng
10. Sub-sections.—Fxisting sub-sections of the voluntary

\szociation are hereby continuned as, and constituted, sub

sections of the Association as incorporated Sub-se

hereby or hereinafter constituted may pass hy-laws for their
guidance, subject always to the provisions of the charter
of incorporatio ind the by-laws of the associatior

I'he bankers” section of the Boards of Trade in the
cities of Montr

DOWered respectively to 1

and Toronto respectively, shall be em

ent the Association in all

matters connected with legislation in the Legislatures of

Quebec and Ontario, re ely—it being understood that

the respective sections will, as fully as possible, keep the

president and the executive council of the Association ac

m all points that may arise in connection with ti
atters referred to, and will not make representations in
the name of the Association contrary to the views of the

executive council alter such views have been expressed

11. Journal, lectures, etec.—An editing committee ap-
pointed by the Association shall supervise the publication of
the “Journal of the Canadian Bankers' Association,” and
the executive council shall appoint such other officers as it
may deem necessary: and shall also make such provisions
and arrangements from time to time as it deems proper
for lectures, discussions, competitive papers, and examin-
ations

12. Annual dues.—The dues or subscriptions payable to
the Association by the members thereof shall be as fol-

lows:

For banks with a paid-up capital stock of under $1,000,000. $100

For banks with a paid-up capital stock of $1,000,000 and under
£2,000,000 e ’e . " 3 .20

For banks with a paid-up capital stock of $2,000,000 and under
$3,000,000 . .o . 300

For banks with a paid-up capital stock of $3,000,000 and over. 400

The dues or subscriptions payable to the association
by the associates thereof shall be one dollar annually
Members' and associates” subsceriptions shall be payable on
or before the 1st February and 1st July respectively in each
year.
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We declare that the foregoing return, to the best of our know
ledge and belief, is correct, and shows truly and clearly the state and
position of the Note Circulation of said Bavnk during and on the

1

last day of the period covered by such return

th day of 190

tieneral Manager

FORM OF CERTIFICATE OF DESTRUCTION OF NOTES
ABOVE MENTIONED

Certificate of tion of Note the (here mention name of
bank) accompanying monthly Circulation Statemeut for month
0 \\D 190

Wi 1} le gned wreby certif that w have xamined
bank notes of this Bank amounting to § ousisting of
the following z.: (here set out the denominations) and have burned
and destroyved tl " wnd that the said notes so burned and
destroyed by us a ot include iy other Certificute of Destru
tion Note igned by us or any of ns r to tue best of our
knowledg ind belie by any other person to ¢ npany the present
or any month circulation statement made or to be made to the
President of The Canadian Banker Associntior

day of 190
Directo of said Bank

(ieneral Manag

(b) Bank of British North America.—Ior all purposes
of this by-law, the chief place of business of the Bank of
British North America shall be the chief office of the said
bank at the city of Montreal, in the Province of Quebec.

And in the case of the smid Bank of British North
America the said monthly circulation return shall be signed
by the general manager’s ¢l wvwoacting general manager s

clerk, and by the general manager or the acting general

manager of the said bank: and the said certificate of de

struction of notes shall be signed by the general manage

or acting general manager, the inspector or assistant in

spector, and the local manager of the Montreal branch,

or the acting local manager of the Montreal branch of the

said bank. instead of by the persons respectively herein

hefore directed to sign the said returns respectively
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(¢) Penalty for neglect.—Every bank which neglects to

make up and send in as aforesaid any monthly return re-
quired by this by-law within the time by this by limited
ghall ineur a penalty of fifty dollars for each and every day
after the expiration of su e d which the b
neglects 8o to make up and send in such return

(d) Imspection.—T neil of the asso
tion shall have power, | ( m, at a t y direct
that an inspection shall b ¢ of tl ciretilation
counts of any bank b n ofl or officer » be named
in such resolution, am cl 1 o1 he  mac
accordingly

(e) II]S])P(‘“UH and r(,‘pOl‘l Sole person or persons ap
pointed from time to time t ( e councii of t
\ssociation shall, during the vear 1901, and during every
vear thereafter, make inspection the culation accounts
f every bank doing busine in Canade ether members
of the Association or not, and shall report thereon to the
council; an pon ever ( nspection all and every
the officers of the bank whose reculation account shall be
go inspected sha ive and afford to the officer or officer

such ingpection, all such information and assistance
as he or they mav rec

juire to enable him or them fully to

inspect said circulation accon to report to the coun-

cil upon the same, and upon the means adopted for

1
a

the
estruction of the notes

(f) Collection of penalties.—'I'he amount of all penal

I
ties imposed upon a bank for any violation ef this bhv-law
shall be recoverable and enforceable with costs, at the suit
of the Canadian Bankers’ Association, and such penalties

shall belong to the Canadian Bankers’ Association for the
uses of the Association

(7) Statement of circulation.—The president of the
Canadian Bankers’ Association shall each wmonth have
printed and forwarded to the chief executive officer of
every bank of Canada subject to the Bank Act, whether
a member o

the Association or not, a statement of the
circulation returns of all tl

1¢ banks in Canada for the last
preceding month, as received by him
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(h) Association defined.—In this by-law it is declared for
greater certainty that the Cana

ian Bankers® Association
herein mentioned and referred to is the Association incor-
porated by special Act of Parliament of Canada, 63 and 64
Viet. chap. 93

14. Appointment, powers, etc. — Whenever any bank sus-
pends payment, a curator, as mentioned in section 24 of the
Bank Act Amendment Aet, 1900, shall be appointed to
supervise the affairs of such bank. Such appointment shall
be made in writing by the president of the Association or
by the person who, during a vacancy in the office of, or in
the absence of, the president, may be acting as president
of the Association.

If a curator so appointed dies, or resigns, another cnra-
tor may be appointed in his stead in the manner aforesaid.

The executive council may, by resolution, at any time

remove a curator from office and appoint another person
curator in his stead

\ curator so appointed shall have all the powers and
subject to the provisions of By-law No. 15, shall perform
all the duties imposed upon the curator by the said Bank
Act Amendment Act: he shall also furnish all such re-
turns and reports, and give all such information touching
the affairs of the suspended bank as the president of the
\ssociation or the exeentive council may require of him
from time to time,

The remuneration of the curator for his services and
his expenses and disbursements in connection with the dis-
charge of his duties shall be fixed and determined from
time to time by the executive couneil

15. Advisory board.—Whenever a bank suspends pay-
ment and a curator is accordingly appointed, the presi-
dent shall also appoint a local advisory board consisting of
three members, selected generally as far as possible from

among the general manag assistant-general managers,

cashiers, inspectors or chief accountants or branch mana-
gers of any bank at the place where the head office of such
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4. Voting.—At any meeting each member may be represented
by one or more of its officers, but each bank shall have one vote only.

5. Board of Management.—At every Annual Meeting there
shall be elected by ballot a Board of Management who shall hold
office until the next Annual Meeting, and thereafter until their
successors are appointed, They shall have the general oversight and
management of the Clearing House. They shall also deal with the
expenses of the Clearing Ilouse, and the assessments made therefor
In the absence of any member of the Board of Managment he may
be represented by another officer of the bank of which he is an
officer

6. Officers.- The Board of Management shall at their first
meeting after their appointment, elect out of their own number a
Chairman, a Vice-Chairman, and a Secretary-Treasurer, who shall
perform the duties customarily appertaining to these offices

The officers so selected shall be re tively the Chairman, Viee
Chairman, and Secretary-Treasurer of the Clearing House

Should the hich the Chairman is an officer be in
terested in any matter, his powers and duties shall, with respect to
such matter, be exercised by the Viee-Chairman., who shall also exer
cise the Chairman's duties and powers in his absence

7. Meetings.— Meetings of the Board may be held such
times § mme may determine A special
meeting shall be ealled by the Secretary-Treasurer on the written
any  member of the Clearing House for the consider
ation of any matter submitted by it, of which meeting 24 hours'
shall be u, but if such meeting is for a r Rules

it shall be called immediately

the members of the

requisition o

8. Expenses.- The expenses of the Clearing House all b=
met by an equal assessment upon the members, to be made by the
Board of Management

9. Withdrawal. —Any bank may withdraw from the Clearing
House by nan or Secretary
Treasurer between the hours of 1 and 3 o'clock p.m., and paying its
due proportion of expenses and obligations then due. Said retire
meut (o take effect from the close of business of the day on which
such notice is given. The other banks shall be promptly notified of
such withdrawnl

giving notice in writing to the (

10, Clearing Bank.—The tsoard of Management shall arrange
with a bank to act as clearing bank for the receipt and disbursement
of balances due by and to the various banks, but such bank shall be
responsible only for the mo s and funds actually received by it
from the debtor banks, and for the distribution of the same amongst
the creditor banks, on the presentation of the Clearing House certi
ficates properly discharged The clearing bank shall give receipts
for balances received from the debtor banks, The Board of Manage
ment shall also arrange for an officer to aet as M r of the
Clearing House from time to time, but not necessarily the same
officer each day
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14. Provision for Default, In the event of any bank
receiving exchang hrough the Clear I ¢ 1 defaunlt ir
payment of lebit balance (if any n in lie ts returning
the tems received b 5 rovid | Rule 13, the RBoard of
mer m require the bhanks to which the defaulting bank,
it being taken of the excl s of the day between it
bhanl would be a debtor 1o n to the & it
vhich, m wl ounting, would be respectively doe to then (
furnish the Chairman of the Clearing House for the being with
the amount of the balance due by the defaulting bank, and such
nount shall be O accordingly, and shall be paid by the
Chairman to the clearing bank, which shall then pay over to the
creditor banks the balances due to them in accordance th Rule 11
said funds for the Chairman shall be furnished by being
osited in the clearing bank for the purpose aforesaid. The
wlting bank shall repay to the Chairman for the time being
or to his succossor in office, the amount of such debit balance and

nterest thereon, and the said Chairman,
shall be entitled to recover the same from the defaulting

Any moneys so recovered shall be held in trust for and depos
the clearing bank for the benefit of the banks entitled thereto,

ink  negle

15. Re-adjustment of Balances.—If =»
refuses to pay its debit balance to the clearing bank, s
1t he made not because of inability to pay, the Board of N

ment may direet that the exchanges

vl his successor in office

ited in

if such
Tanage

for the day between the defaulting
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CANADIAN BANKERS ASSOCIATION

Any notice authorized or required to | ven to any
member of the executive council may be sent hy t) eere
tary-tr re by hand, or through the post off r by
telegraph, or in any other 1 which the =aid co il
may preserib

A noti authorized or required to be given to any

soclat ich shall he ¥ nt iven, if en by
¢ \ newspa n the cit of Mon

ng by-laws, unless th
b mething in the subjeet or cor t inconsistent re
with, the )|

T'he As wtion all mean “ the Canadian Bankers’
Association corporated e Acet of the Parliament
ol Canacda (( | ap. 93)

I'he exeen O the couneil ™ ¢ | mean

the executiy of the Canadian Bankers' Associa-
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A
Al EVIATIONS
ACCOUNTS OF CUSTOMERS, o1 directors to inspect. 89
ACTION to recover cal 66, 69
nalt i
I

ADDITIONAL SECURITY, bank ma

ADMINISTRATION, lette 0 20
ADMINISTRATOR, when persor
foreign, recognized )
ADVANCES on bank notes not recoverable )
for building shij 162
ADVERTISEMENTS, defacing no wit
ADVISORY BOARD TO CURATOR
AGENCIES. bank ma 09
AGENT, appointment of, by directors, 61
when personally liable, 86
of bank to ente on transmissior )

s dealing with, 140

transferring wa ipt or bill of lading, 170

powers of, under F¢
AGREEMENT to give securit 182, 185

ALLLOTMENT of stock subseribed, 19

unsubseribed stock
ANCILLARY PROBATE or a

ninistration, not required a
shares, 79,
not required as to deposits under $500, 2

ANNUAIL MEETING, subscribers may tix day for, 21

shareholders may fix day for, 25

provisions respecting, 2
election of directors at, 34
public notice of, 34
failure to elect directors at, 28
statement to be submitted at, 87
ANNUAL RETURN to government, 212,
details comprised in,

ANNUAL STATEMENT and inspection, 87,
details comprised in, 87

ANNULMENT OF CHARTER by Court, 14

APPLICATION of Bank Act, 12

to
S0,
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ASSETS, annual statement of, 87
notes a first charge on, 227
Dominion claims a second charge on, 2

Provineial claims a third charge on

monthly return of, to government, 211
purchase of a bank's, 205
ASSIGNMENT of funds, a cheque not, 258
of shares-—-See Transfer

under sec. 88—8See Secu

ASSOCIATION—See Canadian Bankers' Association
ATTORNEY-GENERAL of Canada may sue for penalties, 246,
AUCTION, forefeited shares to be sold at, 67

sale of collatera]l securities at, 149,

sale of pledged goods at, 178, 180
AUTHENTICATION of declaration of transmission of shares, 78.

B

BAILEES, banks as, 132
BALLOT, president and vice-president elected by, 36
shareholders to vote by, 52
BANK, definition of, 6
unauthorize use of title, 245
BANK CHARTERS in Canada, xxxiv
term of 14
BANK CIRCULATION REDEMPTION FUND, %9
payment by Minister out of, 102
refund of deposit, 103
rules as to, 104
BANK HOLIDAYS, 142
BANK NOTES—See Notes
BANK OF BRITISH COLUMBIA, application of Act to, 15
assets purchased by Bank of Commerce, 15,
BANK OF BRITISH NORTH AMERICA, application of Act to, 15,
head office of, 16, 350
issue of notes by, 95,
DBANK OF MONTREAL, purchase of other banks, 12, 13.
BANK OF YARMOUTH, absorbed, 12,
BANKERS' ASSOCIATION—See Canadian Bankers' Association
BANKER'S LIEN defined, 137, 138,
illustrations of, 138,
BANKING in Canada—Introduction, xxxiii.
principles of, xxxviii.
assigned to Dominion by B. N. A. Act, 2.
general business of, 109, 127.
hours, 143,
using title improperly, 245,




BANKS to which tl Act a [ 6,1
first Canadia X
suspended. application of Act to. 1
BANQUE JACQI \} El me hanged
BANQUE DU P¥ L} pension of
BANQUE PROVINCIALE, former Jacques Cart 12
BANQUE VILLE MARI} juidation of
BILL OF LADING, definition of )
bar 1 it L urit
ht « Jominior islate re cting.
Onta ind Qu ¢ latic 1 i
illu A t
£ t tra
in possession of, 1
may acqui 182
written promi o gi 182, 1
xcha ¢ wrehou ece 188
cover ( of edged yod
efer er unpaid vend
of goods cove b 80
BILLS AND NOTES, bank may deal in and discount, 109, 11
112
BILLS OF EXCHANGE, bank may deal in or discount, 109, 118
BONDS, guarantee, to he given by officers, 45
« e as o i6
of bank, how to be executed, 105
assignable by indorsement, 105
of other corporations, bank may deal in, 109, 124
BONUS or divided not to impair capital, 92
when may exceed eight per cent. 93

BOOKS

subseription

stocl

17,

it

transfers to be registered in, 5¢

inspection of, by dir

BRANCH SYSTEM, benefits of, 1
borrowed from Scotland, 109
BRANCHES, directors may be appointed for, 40

ctors, N9

bank may open, 109
gometimes considered distinet, 110
generally as one with main body, 110,
paper payable at other, 191
BRITISH colony, issue of notes in, 97
subseription books in, 59
agents in, 61
Columbia, banking law before 1871, 2.
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BRITISH North America Act, banking in, 2, 4
subjects, mdjority of directors to be, 34
public securities, bank may deal in, 109
BROKER, dealing with securities, 141
BULLION, bank may deal in, 109,
BUSINESS, when bank may commence, 23
of bank managed by directors, 29,
and powers of bank, 108
banks may do a general bar
prohibited to banks, 109,
BY-LAWS, shareholders may make, 25, 26

109, 127

requirements as to, 26

on whom binding, 26

old, to be in force until repealed, 29.
direct
to increa

may make

» the capital stock, 54

to reduce the capital stock, 56.
of Canadian Bankers' Association, 2

o

CAISSE d'Economic de Quebee, 520,
CALLS, only those who have pa‘d can vote, 5H4
stock may be cancelled for non-payment, 62

directors may make, 63
interval between, and notice of, 63
not to exceed ten per cent., 63,
remedy in case of non-payment, 67,
action to recover, 66, 69,
forfeiture for non-payment, 67
by directors in winding up, 224.
refusal to make, an indictable offence, 244,
CANADA, banking in, xxxiii
history of, xxxix.
banking legislation in old, 1, 2, 3, 4.
issue of notes outside, 97,
CANADA GAZETTE, public notices in, 11.
notice of opening stock books, 17,
notice of meeting of subscribers, 21.
notice of annual meeting, 35.
notice of special meetings, 50,
increase of capital stock, 54.
reduction of capital stock, 56.
approval of sale and purchase of a bank,
208
CANADIAN BANK OF COMMERCE, purchase of other banks,
12, 15.




CANADIAN BAN R A OCIA 0 f Incorporation
to a ) 1 2 1 2
ANCELLATION ol
CAPITAL STOCK of ) q 1 eafter 16. 1
1 t L ng husine (
) ¢ |
( duced $250.0
) be | lividend
) bar bank o 1 ug 109, 134
CASES CITED, xii
CASHIER, powe . 41
power ot nlt <
t \ it (
not to v C i )
to enter n I 1, 19
mi (
to sign mthly retur
edgi no of ban
issuing fraudulen
makir false t ment, 24
giving creditor fraudulent preference, 244
CASTING VOTE in case of tie, 38 2
CERTIFICATE to begin busines
conditions as to, 24
of increase of stock, 54
of reduction of stock, 56,

CHARGES ON ASSETS, order of, 2
CHARITABLE FUNDS of sgavings
CHARLOTTETOWN, Dominion notes delivered at, 94

banks to redeem their notes at, 104

CHARTERS of banks continued to July

annulment of, by Court

of new banl 16, 247
forfeited by 90 days' suspension,

CHEQUE, a negotiable instrument, 118

deposits usually withdrawn by, 197

of Dominion government to be cashed at par, 204
on a bank, law as to, 253
definition of

frregularities in, 255
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CHEQUE, alteration of

vhen drawe

10 account

provisions nd bills apply, 257
has no day
illustrations as to, 2568
not an assignment of funds, 258
effect of initialling, 266
not presented in a reasonable time, 267
non-business days not counted, 269
holder of h creditor of bank, 268
termination authority to pay, 270
countermand of payment, 271
death of customer, 27
( ssin i
crossed nerally i

eciall 74, 276
who may cross,
crossing is material, 276

CHIEF ACCOUNTANT to sign monthly return, 2
pecial returns, 212
wnual returns, 214

CHIEF OFFICE of Bank of B. N. A, 16

scription at, 59

transferable at, 59
payable at, 104

relation of branches to, 110

public notices in newspaper at, 11, 34, 4
[0S IN ACTION are not goods, 7
'ULATION, what notes banks may issue for, 95
limit of notes banks may issue, 95

penalty for over issue, 230

monthly return to Association,
CITY AND DISTRICT SAVINGS BANK, 320,
CIVIL CODE

Art 14, p.

249, 3

p. 179
660a, p. 8O

1069, 1077, p. 122
11001, p. 202
1191d, p. 79

12 p. 46

1272, p. T8
1487-90, p. 126,
14889, p. 174

|




CIViL COl

ION

)LONY, issue of not British. ¢
COMMERCIAL |
COMMERCIAL BANK OF WINDSOR, absorbed

z
Z

COMMISSION, none on government chequ 204
COMPANIES ACT, 1 64

COMPANY STOCK. b deiling in, 109, 122
CONCORDANCE, Ba Act, 1890, and R. 8. ( 29, xi
CONDITIONS OF TRANSE f share v
CONFEDERATION, bank legislation before, 1

sale of pledged goods, 178

CONSENT OF OWNER 't
CONSOLIDATING ACT,
TITUTIONALITY of
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CONVERSION of pledged goods, 237
CORRESPONDENCE, inspection of by directors, 89
COUNTERFEIT NOTES to be stamped, 107,
COUNTERMAND of payment of cheque, 270, 271
CRIMINAL CODE, R. 8, C. c. 146
Sec. 164, p. 2

191, p. 205

126

468(r), p

10356, 10562, p. 205
CROSSED CHEQUES, 272
origin of, 27!
not generally used in Canada, 273
payment of in good faith, 277
bank collecting for customer in good faith,

CROSSING of cheque, what constitutes,

9
274
is a material part of a cheque, 276
CROWN, penalties to belong to, 246
CROWN BANK, new, 12
I CURATOR, defined, 8

| when personally liable, 86

1

‘i to suspended bank, 216,
appointed by Association, 217, 352

powers and dutles, 217

! bank officers to assist, 217
; to report to Minister, 218
! CURRENCY ACT, R. 8. C. ¢, 25, 282
CUSTOMER of bank, who is, 2580,
]
!
: 1
DEALER, the bank as a, 109, 111,
loans to wholesale, 175
i DEATH of customer stops unpaid cheque, ¢
! shareholder, transmission by,

depositor of $500 or under, 204,
DEBENTURES, bank may deal in, 109,
municipal, 109, 120
of other corporations, 109, 124,
DEBT OR LIABIL TY, shares held for, 145, 147.
security taken at time of contracting,
182,
“ DEBTS CONTRAUTED,” meaning of, in Act, 151
due bank in annual statement, 87




i

INDEX

transmission of shares by, 75, 79

DECLARATION of transmission of share: 77, 78, 79
DEFACING NOTES, penalty for, 9
DEFINITION of terms used in the Act, 6
tin ectior }
cheque
See Words ¢ ¢
DEPOSIT PTS, whether negotia instruments. 1
DEPOSITOR of 00 or und "
osition of, 19
DEPOSITS, annual statement of amount of, 87
ban receive )
persons unable to contract, 193, 194
in trust «
statute of limitatio not to apply, 22¢
DESTRUCTION OF NOTF certificat 1
DIRECTORS, number of, 17
electi 21
qu 1 101 i
quornm of
emunerati o
by-law imi to, 2t
mana t ffa of t an
business to d meeti 0
al le fe ne ¢ ank
majority to be B | ibject i
vacancy in board, how filled
failure to elec
president to nreside t meeti , o8
may make hy-laws, 39
ma ippoint officers, clerks, et 10
may be appointed for branches, 40
Hilustratio 0 wer of, 4

must require cashier, ete, to give

four may call special meeting, 50

pecial meeting to remove |

when subscriptions may he cancelled

may m

may 1 for calls or forfeit stock, 66
may remit forfeiture, 68

may inspect books, ete., 89

may declare dividends, 90

when liable for imypairing capital, 93

may depute cashier, ete.. to n notes

pledging notes of bank,

99

may borrow for the bank, 129

106

61
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| DIRECTORS, making returns, when acting as president, 211, 214.
| to assist curator, 217,
when to wind up bank, 198,
‘ to make calls on double liability, 221,
refusing to make calls an indictable offence, 244 |
} giving fraudulent preference, an indictable of |
fence, 244
PROVISIONAL~—See Provisional Directors

DIRECTORS,

DISCOUNT, shares not to be issued at a,
Canadian banks are banks of, 108,
paper and securities, bank may, 109.

what it is to, 112.

bank may charge seven per cent, 1388

s¢ for collection, 189

additional c¢he
Dominion government cheques, not subject to, 204

DISCOUNTS, sharcholders may fix maximum, 26
DIVIDENDSE, where
what receipt sufficient for, 52

may be made payvable, 61

directors may declare, 90
public notice of, 91
on shares partly paid up. 91
when belong to the purchaser, 91,
or bonus not to impair capital, 92
directors lable for impairing capital by, 93,
L when may exceed eight per cent., 93
lien of bank on unpaid, 145
unpaid for fiye years, return of, 212
Statute of Limitations not to apply, 221
DOMINION banking legislation upheld, 4
securities, bank may deal in, 109, 126,

cheques to be cashed at par, 204,

| government ranks second on assets, 227,
DOMINION NOTES,

amount held by banlk, 88
forty per cent. of reserves of bank, 93.
to be exchanged for specie, 94.
{ Act, R. B. C. c. 27, 94, 288
provincial tax on, 94.
to be supplied if asked for, 105,
DOUBLE LIABILITY of shareholders, 219
charter continues to enforce, 22
when directors are to make calls on, 224.
punishment of directors for not enforcing,
244,
enforcement under Winding-up Act, 224,

00r
225,

forefeiture for non-payment of, 224

i




DRAFTS UNPAID for five vear
DUTIES AND POWERS of bar ( r 40

ELECTION of directo

ENDORSEMENT, bonds of bar ow to

EXCHANGE of se

HANGE BANK of Y 1 bso 2
EXECUTION ' l e ( R
XECUTO! w i€ ¢ nally e 0 re {
foreig € « )
declaration of t |

FACTORS ACT, Ontario 2

| 1l 1 S

IRN9, 1

powe of agent mnde 172
FAILURE TO ELECT directc nnual meeti 8
FALSE NUMBER, selling share T )
FALSE STATEMENT in warehouse receipt t 236

retur ( 1

FARMERS BANK, new, 13
FINE for committing offence i See Penalty
FOREIGN EXECUTORS gnees, et ecognized, 76, 79, 81
FOREIGN public securities, bank may deal in, 109, 126
FORFEITURE of stock for non-payment of calls, 67

directors or shareholders may remit, 68

procedure must be regular, 68

by shareholders on winding np, 224
of charter by insolveney, 221
FORM of Act of incorporation of new banks, 247

securily nnder sec, 58, 176, 248

monthly retu 211, 249
FRAUDULE! PR tENCE to creditors, 244
FREE BANKING ACT, xlii., 1

NCH CANADA, paper money in, xxxix
FUNDS, inspection of, by directors, 89

G
GAZETTE, see Canada Gazette
IENERAL BANKING BUSINESS, hanks may do, 109, 127
M'L.B.A 24
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GOLD COIN, banks may deal in, 109,
GOODS, WARES AND MERCHANDISE, definition of, 7.
bank not to lend on, 109,
deal in, 109.
covered by warehouse receipt, 163,
bill of lading, 163.
title of owner vests in bank, 163,
possession of, by agent, 170.
of wholesale purchaser, shipper,
dealer or manufacturer, security
on, 175.
form of security under sec, 88, 176,
248.
produced from pledged goods, 176.
sale of, for non-payment of debt, 177,
GOVERNMENT, Dominion, ranks second on assets, 227.
Provincial ranks third on assets,
securities, banks may deal in, 109, 126
cheques (Dominion) to be cashed at par, 204.

approval of sale of a bank, 207,
GUARANTEE and pension funds, 29,
by-luws respecting, continued in force, 40
cashiers, officers, etc., must give, 45,
illustrations of liability on bonds, 46.
JUARDIAN, when personally liable on shares, 86,

H.

HALF-YEARLY DIVIDENDS may be declared, 90,

HALIFAX, banks to redeem their notes at, 104,
Dominion notes to be delivered at, 94.

HALIFAX BANKING CO. absorbed, 12.

HEAD OFFICE, election of directors at, 34,

HISTORICAL SKETCH of banking in Canada, xxxix

HOLDER OF CHEQUE, when creditor of bank, 268,

HOLIDAYS, bank, 142,

HOME BANK OF CANADA, new, 13

HOURS, BANKING, 142

HYPOTHECATION of notes prohibited, 99.

HYPOTHEQUES, bank may take as additional security, 150,

5
ILLUSTRATIONS, duties and powers of bank officers, 41,

guarantee bonds, 46,
bankers' lien, 138,




INDEX 371
ILLUSTRATIONS, mortgages held by banks, 1564
warehouse receipts and bills of lading, 167

cheques 58

IMMOVABLE PROPERTY, bank not to '»nd on, 109

acquired for use of bank, 150

mort s additional security

bank may purchase debtor's, 1567, 159

hold for seven years, 160
IMPAIRMENT OF CAPITAL BY DIVIDENDS, 92
IMPRISONMENT for issuing note

udulently, 23

false statemen 246

depriving bank of pledged goods, 237

not making calls, 244
fraudulent preference, 244
committing an offence, 245

INCORPORATION ot new banks, 14

form of Act for, 1¢

of Canadian Bankers' Association, 339
INCREASE OF CAPITAL STOCK, i

INDICTABLE Offence—See Offence

INSOLVENCY of bank, 221
uspension for “o da titutes, 221
calls in case of, 224

INSPECTION of books, vte., by directe 9

INSTALME
INTEREST, on unpaid ca

bank notes, atter suspension, 101
bank may charge seven per cent,, 188
illow any r
wction to recover bacik
return of, not paid for
INTERNAL REGULATIONS of ban}
INTERVAL BETWEEN CALLS, 6
INTESTATE, when named, administrator not liable, 36
INTRODUCTION —Banking in Canada, xxxiii
ISSUE AND CIRCULATION of notes

of notes outside Canada, 97

J

JOINT holders of shares, how they may vote, 53
depositors, withdrawal of money, 20i

K

KINGSTON, Jamaica, Bank of Nova Scotia branch at, 98
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L

LAND, bank not to lend money on, 109
may acquire for its own use, 150,
may take mortgage as additional security, 150,
illustrations, 154,

may purchase debtor’s, 157, 158,
may hold for seven years, 160.
LEGAL TENDER, bank notes not, 105
LEGISLATION before Confederation, 1
by Dominion Parliament, 2,
by Provinciil legislatures taxing banks, 5.
for reduction of capital stock, 58.
of Ontario as to warehouse receipts, 164,
LETTER OF CREDIT, not a negotiable instrument, 127
LETTERS OF ADMINISTRATION on transmission, 79,
verification of heirship in
Quebec, 80, 82, 204,
when deposit of $500 or un-
der, 204,

LIABILITIES, annual statement of, 87
monthly statement of, 211,
schedule of, 249.
LIABILITY on guarantee bonds, 46,
not diminished by reduction of stock, 58.
of shareholder, when personal, 86,
bank has lien on stock for any, 145
meaning of, 147.
double, of shareholders, 219,
of directors not diminished, 226,
LIEN, banker's, defined, 137
illustrations, 138
of bank on its own shares, 145
LIMITATIONS, when Statute of, not to apply, 220,
LIQUIDATION of bank by directors, 224,
LIQUIDATORS to pay in unclaimed moneys, 214,
money for notes not presented, 216.

2

under Winding-up Act,
LOANS on bank notes not recoverable, 59
what, banks may make, 109,
on standing timber, 161
for building vessels, 162
to wholesale purchasers, shippers, dealers or manufac-

|

turers, 175,
LLOSS, estimate of, in annual statement, 88,
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MACHINERY, certain name mpressed on notes by, 107
MAJORITY of votes at meeting governs

joint holders of shares may name attorney,

trustees may withdraw deposits, 1586

in value of es may vote to reduce capital, 56
joint depositors may withdraw money, 201
MANAGER of bank, powers of, 41
not to vote or hold a proxy, 53
1ssuing notes during suspension, 232

to sign montnly

1d annual returns, 211, 214
making false statement, 241
pledging notes, 223
MANUFACTURER, definition of, 11
loans to wholesile,
MARRIAGE, transmission of shares hy, 77
MEETING for organization of bank. 20

annual general, of shareholders, 23, 34

of directors, 28

special general, of shareholders, 5(

who may call, notice, 50
statement to be laid before annual, 87
MERCANTILE AMENDMENT ACT, 164
MERCHANTS' BANK of Halifax, name changed, 12
of Prince Edward Island, absorbed, 12
METROPOLITAN BANK, new, 12
MINIMUM CAPITAL of banss hereafter, 1
subscribed, to commence business, 20
payment of, for organization,
MINISTER of Finance, $250.000 capital to be paid to, 20
return of capital to bank by, 24

to furnish Dominion notes, 94

holds Bank Circulation Redemption Fund, 99
to receive percentage of circulation, 100

may redeem notes of insolvent bank, 102
monthly returns to, 211

may call for special returns, 212

annual returns to. 212
to receive unclaimed moneys on winding up, 214
moneys for outstanding notes on wind
ing up, 216
may sue for penalties, 202
MINT, Ottawa branch of Royal, 287
MONEY, calls to be paid in, 63.
other bills not to circulate as, 231
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MONTHLY RETURNS by banks, 212,
penalty for not making, 238.
MONTREAL, chief office of Bank of B. N. A, at, 16
Dominion notes delivered at, 94.
banks to redeem their notes at, 104,
C. & D. Savings Bank, 320
MORTGAGE, bank may take as additional security, 150.
on personal property as well as real, 150,
illustrations of banks holding, 154.
on vessels, as additional security, 150, 153,
for aid in building a vessel, 162
bank may purchase lands under, 157, 159
exercise power of sale in, 158,
MUNICIPAL Act, Ontarlo, 121,
Code, Quebec, 121,
debentures, bank may deal in, 109,
negotiability of, 121.

N.
NEGOTIABLE securities, bank may deal in, 109,
instruments, meaning of, 117,
NEGOTIATION of bill, security at time of, 182,
defined, 183,
NEW BRUNSWICK, banking law before 1867, 2,
NEWSPAPER, public notice to be given in, 11,
notice of annual meeting in, 34.
increase of stock in, b4.
reduction of stock iu, 56,
redemption of notes in, 101,
sile of pledged goods in, 178,
both English and French in Quebec, 178,
approval of the sale of a bank, 208,
NON-FAYMENT of call , remedy for, 66,
of debt, securities may be sold, 177, 180.
NORTHERN BANK, 13.
NORTHERN CROWN BANK, 13.
“ NOT NEGOTIABLE " on crossed cheque, 274, 275, 278,
NOTARIAL COPY of Quebec will, sufficient, 80,
NOTE ISSUE, history of Canadian, xlii.
NOTES issued Ly banks for circulation, 95.
denominations and amount of, 95,
aggregate amount of allowed, 95.
issue of, outside Cinada, 97.
pledging, prohibited, 99.
at par throughout Canada, 104,
not a legal tender, 105.
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NOTES. when payable out of special fund, 103,
when to bear interest, 101,
where to be redeemed, 104,
to be binding on bank, 105
who are to sign for bank, 105, 107
counterfeit, to be stamped, 107,
outstanding on winding-up, 216,

a first charge on assets, 2

penalties for over-issue of, 230,
NOTICE of calls, 63. See Public Notice,

of sale of shares under lien, 146

of sale of pledged goods, 178

of customer’s death stops piyment of cheque, 270, 272
NOVA SCOTIA, banking law before 1867, 1
NUMBER of banks in Canada, 12, 13

of directors, 19, 24

share may have distinguishing, 73.

(4}

OFFENCE, commencing business without certificate, 229,
selling shares by false number, 229
other than registered owner selling shares, 230,
issuing notes during suspension, 232
issuing notes fraudulently, 3
making false statement in warehouse receipt, bill of

lading or security, 236

depriving bank of pledged goods
wilfully making false statement, 241,
refusing to make calls, 243,

an
231,

giving undue preference to creditors, 244,

using title of “ bank,” ete, without authority, 245,

punishment for committing, 245
OFFICERS of bank, directors may appoint, 40.

who are included in term, 41

powers of various, 41, 45

illustrations of, 41,

must give security, 45

issuing notes during suspension, 232

giving fraudulent preference, 244

making false statement, 241,
ONTARIO BANK, absorbed by Bank of Montreal, 13.
ONTARIO legislation on warehouse receipts, 9.

Municipal Aet, 121

powers of agents under Factors Act of, 172.
OPENING of stock books, 17, 59,
ORDER OF CHARGES on assets, 227,
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OVERDUE DEBTS in annual statement, 5§,

OWNER, warehouse receipt gives rights of, 163.
where previous holder is agent of, 170,
paying debt, entitled to re-transfer, 171,
gsecurity under sec, 88 to be given by, 175.

consent of, to sale of goods, 178.

P
PAPER MC...Y in French Canada, xxxix
B. N. A, Act, §.
PAR, a bank to take its own notes at, 104,
bank notes circulate at, 104
Dominion government cheques to be cashed at, 204
PARLIAMENT, jurisdiction of, as to banking, 2
list of shareholders to be laid before, 214
PASS-BOOKS, effect of entries in, 197,
law not settled as to, 198
PAYMENT in Dominion notes, 105,
to depositors, 193, 196
of trust deposits, 201,
of notes first charge on assets, 227
PENALTIES, when to rank on bank ass
how to be recovered, 246

ets,

to belong to the Crown, 246

may be remitted by Governor, 246,
PENALTY for non-payment of calls, 67

not holding Dominion notes, 230

over-issue of notes, 230,

suspended bank issuing notes,

issuing bills, etc

defacing notes, 232

pledging notes, 2

violation of secs. 86 to 90, 234,

as money, 221,

as to sale of pledged shares,
bank doing prohibited business, 238.
not sending monthly returns, 238
special returns,
list of shareholders, 239.
unpaid dividends, etc., 240,

PENNY BANK ACT, 3, 304.
PENSION FUND, shareholders may authorize, 29.
PEOPLE'S BANK OF HALIFAX, absorbed, 12,
N. B., absorbed, 12,
PERSONAL property, bank shares are, 58.
mortgages of, 150,
linbility of trustees,

executors, ete,, 86,




PLEDGEE, ranking
PLEDGING NOTES of lanl
POSSESSOR of goods or document
POST OFFICE money

order not a negotiable instrument, 127

savings bani 13, 291

POWERS of various bank officers, 41
PREI

ank over unpaid vendor, 177, 179
fraudulent, of credi
SCRIPTION, when not to
SNTMENT of cheque

by officer of bank, 244
apply to banl )

onable time, 267

SSIDENT

PRINCE EDWARD ISLAND, banking

PROBATE of

hareholders fx

remuneration of
election of, by directors, 36
houorary, 36
to pre sid A neeting ol director ML
Das double or casting vote in case of a tie, 38

special meeting of shareholder

to transfer shares sold at auct

2 remove, b1

ion, 67

under execution, 74
for debt, 145
to sign the monthly returns, 211
to the annual returns, 214

pledging notes of bank, 233

giving fraudulent preference t
miking fulse statement, 241

law be
will to be left with bank, 7
ancillary, not required un

of depositor of $500 or

PROFITS, annual statement of, 8%

suspension,

o creditor, 244

ore 1873, 2

9, 80

der $500, 204
under, 204

division of, when may exceed 8§ per cent., 93
PROHIBITED BUSINESS to banks, 109

PROMIS

WRITTEN, to give security, 1582

PROMISSORY NOTES

bank may

deal in, 10

185

discounting, by bank, 109, 112
PROVINCIAL taxation of hanks upheld

government ranks third on ¢

sets, 227
securities, bank may deal in, 109
PROVISIONAL DIRECTORS, to be named in Act, 16, 248
number, and term of office, 17
may open stock books, 17,

general duties of, 18, 21,

to call first meeting of subseribers,

PROXIES, shareholders may make by-law as to, 25,

valid for only two year {
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PPOXY, sharcholders may vote by, 53.
who may act as, 53 g
PUBLIC AUCTION, sale of forfeited shares by, 67.
collaterals by, 14
pledged goods hy, 1
PUBLIC NOTICE, how to be given, 11, el
of opening stock books, 17 |

78, 180, 181,
£

first meeting of subseribers, 21 : |
annual meeting, 3
gpecial meeting, 650 |
increase of stock, H4.
reduction of stock, 66 I
sale of forfeited shaves, 67 ’
ot dividends declared, 91 |
PUBLIC SECURITIES, bank may deal in, 109 ‘
PURCHASE of lands by bank, 150
a bank's assets, 205,
consideration for, 208,
approval by selling bank, 206
purch2sing bank, 207

207

government

conditions of approval, 208,
PURCHASER of products, loans to wholesale, 175,

Q.

QUALIFICATION of directors, 21
QUARTERLY DIVIDENDS may be declared, 90.
QUEBEC SAVINGS BANKS ACT,
QUEBEC taxation of TanTs upheld,
notarial copy of will, 80
law in case of intestacy, 80

as to minors, ete,, S1.
agents and factors, 173
ranking of unpaid vendor in, 179.
See Civil Code.
QUORUM at meeting of shareholders, 23, 34
directors, 18

R.

RLAL ESTATE. bank not to lend money on, 109,
pank may acquire for its own use, 150.
take mortgage as additional secu-
rity, 250,
purchase debtor's, 157, 159.
hold for seven years, 160,
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REASONABLE TIME, cheque to be presented in, 267
what is, for a cheque, 268
RECOVERY of calls by suit, 66

REDEMPTION of notes by banks at par, 104,

of insolvent bank, 101
REDUCTION of capital stock, 56

effect of, 58

1

slation for, 58
PEGISTERED OWNER of shares
REGISTRATION of transfers ef shares,
REMUNERATION of directors,

alone can sell, 69

curator, 218

NEWAL of bill or debt not to affect security, 182, 188
IRVES

, 40 per cent, in 'ominion notes, 93
penalty for holding less, 230

required for dividend over 8 per cent., 93

not actually required by law, lviii
RESOURCES of bank, in annual stitement, 87
REST-—See Reserves
RETURNS, monthly, under Schedule D, 211, 249

how to be signed, 211

special, may be called for, 212
annual, by bank, 212
of list of shareholders, 214
of Tividends unpaid for five vears,
of unpaid drafts, 213

212

curator to make, for suspended bank, 218

penalty for neglect, 238, 239, 240

ROYAL BANK. formerly Merchints'

SALE of forfeited shares, 67
shares under executicn, 74
held under lien, 145
securities held as collateral, 148
bank premises, 160,
mortgaged lands by bank, 150

goods covered by warehouse reeeipt, ete., 177

a bank's assets, 205
SAVINGS BANKS ACT, R. 8, C. c. 30, 291
SAVINGS DEPOSITS RETURNS ACT, 338
SCHEDULE A to Bank Aect, 12, 14, 246
SCHEDULE B to Bank Act, 16, 247
SCHEDULE C to Bank Act, 176, 248
SCHEDULE D to Bank Act, 211, 249

Jank of Halifax, 12

180

379
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SCHEDULE to Penny Bank Act, 318,
SCHEDULE to Quebec Savings Bainks Aect, 335,
SCRUTINEERS, appointment of, 20.
SECURITIES, bank may deal in public, 109,
negotiable, defined, 117
government, 109, 126,
received by banks from agents, 170
held as collateral, 148,
right to dispose of, 148,
right to exchange, 182, 158,
sale of, on non-payment of debt, 177.
SECURITY, cashier and other officers must give, 45,
from wholesale purchaser, shipper or manuficturer,
175.
under section 88, 9, 175, 248,
form of, 176,
written promise to give, 182, 185,
when bank may acquire, 182,
preference over unpaid vendor, 177, 179
fraudulently giving, to creditor, 244,
SHAREHOLDERS may make by-laws, 25.
fix date of annual meeting, 25.
regulate proxies, 25,
fix number of directors, 25
remuneration of directors, 25.
maximum discounts, 25,
authorize guarintee and pension funds,
29,
special general meeting of, 50,
majority may remove directors, 50
vote by ballot, 52,
majority of shares voting governs, 52,
have one vote for each share, 52,
may vote by proxy, 53.
in arrear for calls not to vote, 54,
may vote increase of capital stock, b
reduction of capital stock by, 66,
allotment of unsubscribed stock to, 55,
liable for shares issued as pald up, 64,
refusing or neglecting to pay calls, 67,
may remit penalty or forfeiture, 68,
may require further statements, 88,
approval of sale and purchase of a bank, 206,
207,
list of to be laid before Parliament, 214,
double liability of, 219,

-
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SHAREHOLDERS, forfeiture for non-payment of calls,
liable for sixty days after transfer,
SHARES, to be $100 each in new banks, 17
held for 30 days entitled to vote
personal property, 68
assignable, 59
payable by instalments, 62
transter of forieited, 67
tronsfer of, conditions of valid, 69
st of daily tre

wnsfers to be

may be numbered

sold under executio

transmission of, 75
bank not to deal in its own or other bank share

of corporations, bank dealing in, 109

under lien, when to be sold, 145

transferred within 60 days of pension, 226
SHIPPER, loans to wholesale, 175

SHIPS, banks nof to lend on, 109, 135

may aid in building, 162
SHORT TITLE of Act, 1
SIGNING of bone

monthly 1

and notes for bank, 105, 107

urns

special returns

annual returns, 214
SILVER COIN, banks may
SITUS of bank shar
SOVEREIGN BANK,
SPECIAL ME

CTING, who may call, and how, 50
to remove president or directors
statements to be submitted at, 89
SPECIAL RETURNS may be called for, 212
STANDING TIMBER, loans on, 161
STATEMENT to obtain reduction of stock, 57

for annual meeting, 87
further, if required, 5§
false, in warehouse receipt, ete
false, an indictable offence, 241
STATUTE OF FRAUDS, 7, 46
STATUTE OF LIMITATIONS, when not to apply, 220.
STATUTES CITED, xxix.
ST. JOHN, Dominion notes delivered at, 94,
banks to redeem their notes at, 104
LING BANK of Canada, new, 13.
STOCK BOOKS, opening of, 16, 59
bank deal in, 109

16

STE
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SUBSCRIBERS to stock, meeting for organization, 20
SUIT, recovery of calls by, 66
MMERSIDE BANK, absorbed, 12
SURETY. who pays, rights of, 116
SUSPENDED BANKS., provisions as to, 1
not to issue notes, 95
penalty for issuing note 232
ION for ninety day insolvency, 221
TAXATION of by provine )
Dominion note 94
TERMS, definition ol
'l "AMENTARY INSTRUMENT, transmission by )
1 ble, 8¢

TATOR when named, executor not li
I'IE, how decided in election of directors,
casting vote in meetings of director
sharehold
TIMBER, loans on standing, 161
FCRONTO, Dominion notes delivered at, 4
th

banks to redeem elr notes at. 104

TRADE, bank not to engage in

I'RANSFER of ghares, where to be mad )

books to be kept, 59
1ssignment tered in, 09
may be el 11y 91

of forfeited shares sold at auction, 67
conditions of valid, 6%

nvalid if transferrer indebted, 64
list of daliy, to be kept, 72

of shares sold under execu

tax to be paid before, 79
held under lien, 146
within 60 days of suspension

I'RANSFERRER of shares, to be registered owner, 69
not to owe bank, 69

FTRANSMISSION of shares, how anthenticated, 75, 77, 78, T¢
by marriage of femle shareholder

by. testamentary instrument, 79
by decease, 79
I'REASURY BOARD defined, f
certifi
may approve of increase of caipital, 54

to begin business

reduction of capital, 56
issue of notes, 95
outside Canada, 97
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special meeting to

TREASURY BOARD, statements to be laid before, 57
may extend time bank may hold lands, 160
must approve sale of a bank, 208
may recommend remission of penalties, 246
TRUST, bank net bound to see to ]
when holder persor liable for share 86
bwnk acquiring shares held in, 141
deposits ir 01
TRUSTEE, when pe {
bar deg
majority )sit 01
I'UTOR, defined, 81
vh ersonally 1
L
UNAUTHORIZED NOTES for « tlatio
UNCLAIMED BALANCES it inl !
on winding-u ]
UNCROSSING a crossed chegue
UNITED EMPIRE BANK, new
UNITED KINGDOM ( it anywhe 9
wgen may be appointed in, 61
dividen ] 1 anywhere ir 1
UNITED STATES BANKING
UNPAID DIVIDENDS, list for of Fin e, 2
penalty for neglect
UNPAID DRAFTS, bills, etc return of, 213
penalty for neglect, 239
evidence of posting, 240
UNPAID VENDOR, when ranks after bank, 177, 1
how ranl in Quebee, 179
USURY, legislation against, repealed, 191
V
VACANCY in board of directors, 37
in othce of president or vice-president
VARYING agreement as to sale of securities, 14N
crossing on a cheque, 275
VENDOR, ranking of unpaid, 177, 179
VESSELS, banks not to lend on, 109, 1
may ald in building, 162
VICE-PRESIDENT, c¢lection of by directors, 36
presides in absence of president, 38

b1

remove,
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VICE-PRESIDENT, to transfer shares sold at auction, 67
under execution, 74
for debt, 146
pledging notes of bank, 99

issuing notes during suspension, 2

may sign the monthly returns, 211 "

giving fraudulent preference to creditor, 244 3

making false statement, 241 3

VICTORIA, Dominion notes delivered at, 94 §
banks to redeem their notes at, 104 !

VOTE., one for each share held 30 day 02 i

no shareholder in arrear shall, 54
VOTING, by ballot at shareholders’ mectings, 52

W

WAIVER of rights as to sale of securities, 148
WARD, if named, guardian not liable, 86
WAREHOUSE RECEIPT, definition of, §

banks may acquire as collateral secu-

rity, i >

effect of transfer to bank, 163

Ontario and Quebec legislation on, §,
164

illustrations as to, 167

when previous holder of, agent of
owner, 170

agent in possession of, 171

when bank may acquire, 182
written promise to give, 182, 185
exchange for bill of lading, 1
covers product of pledged goods, 176
preference over unpaid vendor, 177, 179
sale of goods covered by, 177, 180

1, 188

WHOLESALE purchaser, shipper, dealer or manufacturer, loans
to, on goods, 175,
WIFE, declarition of transmission to,
WILL, transmission of shares by, 79, 80,
notarial copy of Quebec, 80,
probate of, to be produced, 79, 80, 204
WINDING-UP, banks in course of, 15,
unclaimed moneys on, 214

-

outstanding notes on, 216

when to be done by directors, 224,
calls to he made, 224

Act, Dominion, 224, 225
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WINNIPEG, Dominion notes delivered at, 94
han to redeem their notes at 104

WORDS AND PHRASES defined

Association, 6

at lea 06

bank, 6

Bank Cirenlation Redemption Fund, 99

ha holidays, 142

banker's len, 137

ing hours, 143

bill of lading, 10

cheque, i

Cireulation Fund, 7

clearing ouse, 14

curator 81

debts contracted. 182

good vare anda me handise '
lder of a bill, 183

holder of a cheque 6

letters of verification
manufacturer, 11

Minister, ¢

negotiable instrument, 117
negotiable securitie 117
negotiation, 184

president, 11

public notice, 11

26X
e, 26

reasonable tir

shares, 58
Treasury Board, 6
tutor, 81
warehouse receipt, 8
WRITTEN promise to glve security, 187

consent of owner to sale of goods, 178




