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PREFACE TU THE THIRD EDITION.

rPHE consolidation of the Bank Act and amending Acts
-L in the Revised Statutes of Canada, and the changes 
made in the arrangement and numbering of the sections, 
would have rendered a new edition of the present work 
desirable. There are also the additional reasons that the 
second edition was exhausted about two years ago, and 
that during the seven years since its appearance, many of 
the sections of the Act have been construed by the Courts, 
and a number of doubtful points settled.

The r r of new eases cited in the present edition 
is one hundred and twenty, the majority of them being 
decisions upon the Act itself.

In order to facilitate a reference to the sections of the 
Revised Statute which correspond to those of the former 
Acts referred to in the cases, a concordance lias been pre­
pared which immediately follows the Table of nts.

The part of the Bills of Exchange Act relating to 
cheques, with notes and recent decisions, is also given.

The Revised Statutes concerning the Currency, Domin­
ion Notes, Savings Banks, and the Act incorporating the 
Canadian Bankers’ Association, are also added.

Toronto, May, 1908.
J. J. M.
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PREFACE TO THE FIRST EDITION.

01 It Canadian Statutes on general subjects are largely 
a reproduction of legislation previously enacted else­

where, generally in (ireat Britain. The Bank Act is however 
an exception to this rule. Our financial conditions arc very 
different from those of the mother country, and our whole 
hanking polity has been widely divergent from that of the 
V ni ted States

It is more than seventy years since charters were granted 
to banks in each of the old provinces that are now known 
as Ontario. Quebec. Nova Scotia and New Brunswick, and 
which comprised the whole Dominion as it was formed in 
1867, and with a single exception these are all in successful 
operation to-day. The organization of other banks, and the 
periodical renewal of all bank charters, as well as the dis­
cussions incident to the frequent amendment and revision 
of our general banking laws, have in the course of time 
evolved a system that appears to he admirably adapted to the 
<i veil instances of a young and growing country like Canada.

On this account many of the rules and principles laid 
down in the general works on banking by writers in Great 
Britain and the United States are inapplicable here, and 
they are apt to prove misleading. The same is also true to 
a certain extent of the decisions of the Courts in these and 
other countries.

In the selection of ea-es as authorities and illustrations, 
the writer has sought to include all those in our Canadian 
reports which appear to embody or settle a principle, and 
which have not been overridden by subsequent legislation, 
or overruled by later decisions.

The leading cases in the higher Courts in Kngland and 
in the United States, which seem to be in harmony with our 
law, have also been given. Of the cases cited three hundred 
and fifty are Canadian, and the references to Canadian 
Statutes number nearly three hundred.

The Introduction, on “ Banking in Canada/’ by Mr. 
Walker will he found to he a very interesting and valuable 
contribution from one who is an acknowledged authority on 
the subject.

Toronto. April, 18V6.
J. J. M.
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INTRODUCTION.

BANKING IN CANADA.*

In common with other social developments, modern hank­
ing is mainly the result of heredity and environment, and 
not of arbitrary legislation or the general admission in any 
wide degree of settled principles u. the practice of banking. 
The student endeavouring to understand the science of bank­
ing, seeking to discover some body of principles underlying 
the practice of hanking throughout the world, is confused 
by the radical differences between the systems of the various 
nations and the complicated nature of the conditions sur­
rounding each of these systems. The most cherished dogma 
of one country is rank heresy in another. The principles 
suitable to an old country, with a compact population, a 
highly developed railroad ami telegraph organization for the 
distribution of commodities and information, and wealth 
enough to be lenders to other nations, are not applicable to 
a new country with a scattered population, imperfect means 
of distribution, ami little wealth apart from fixed property— 
a country, indeed, requiring to borrow largely from older and 
wealthier communities.

Again, if in any country banking has been left to develop 
itself in accordance alone with the requirements of trade, 
or nearly so, that country has been fortunate in this respect 
as compared with others, where the national debt, caused by 
war or extravagances in public works, lias been made the 
basis of the currency. Sometimes, however, the condition of 
the present environment in two countries may be in many 
resjiects similar, and yet a practice in hanking which has 
worked out desirable results in one of these countries cannot 
be attempted in the other. The body of banking principles

‘Paper read before the World's Congress of Rankers and Financiers 
at Chicago, by R. E. Walker. General Manager of The Canadian Bank 
of Commerce. Toronto 

m'l.b.a. c
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in the other country may he .so different, because of heredi­
tary influences, as to make it impossible by any kind of 
evolution to add the practice which has proved so serviceable 
elsewhere.

1 am aware that there i» nothing new in this point of 
view, but in attempting to treat of the subject of banking in 
Canada. 1 cannot avoid comparison with this great country 
where banking systems are being keenly discussed, and where 
it is admitted that changes, perhaps of a radical nature, are 
necessary. In contending for the comparative perfection of 
the Canadian system I do not wish to I* understood as as­
serting that the points of superiority in our system could 
be adopted here. For over half a century 1 tanking in the 
V ni ted States has been following lines of development op­
posed in many respect to the Canadian system, and it may 
well he that no matter how desirable, if is too late to adopt 
our practices.

Mv main object, however, is to describe the banking of 
Canada, and to demonstrate, if I can, its suitability to the 
requirements of trade in that country and not its suitability 
elsewhere.

BAN K CHART EUS.

It has been occasionally urged by writers in financial 
journals published in the United States, that banking in 
Canada is a monopoly, and therefore unsuited to the demo­
cratic principles of tins country. These writers have over­
looked the fact that the Province of Ontario, the centre of 
thought and progress in I lie Dominion, is the most demo­
cratic community in the British Km pire, and that the legisla­
tion of Canada, whether in form or not. is in reality as liberal 
as it can well Ik*. Banking in Canada is not in any sense a 
monopoly. Whether it can he said to Ik* free hanking,” 
as understood in the United States, depends on what is meant 
bv that term. In the United States a certain number of 
by that term. In the United States a certain number of indivi­
duals having complied with certain requirements — more 
numerous and complicated, by the way, than the Canadian re­
quirements—become thereby an incorporated ImnK, if we re 
gard the consent of the Comptroller of Currency as a matter of 
form. In Canada, merely in order to follow the British
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parliamentary method.-, when a certain number of individuals 
have complied with certain requirements, they are supposed 
to have applied for a charter, which parliament theoretically 
might refuse, but which, as a matter of fact, would not lit­
re fused unless doubt existed as to the boita fide character of 
the proposed bank. Then, as in the United States, on com­
plying with certain other requirements and obtaining consent 
of the Treasury Hoard (performing in this case the same 
function as the Comptroller of Currency in the United 
States), the bank is ready for business.

The main difference in the matter of obtaining the privi­
lege from the people lo carry on the business of banking is 
that in Canada the subscribed capital must be $500,000, paid 
up to the extent of one-half, or $250,000, and this fact must 
be proved by the temporary deposit of the actual money with 
the Treasury Department. If it is contended that a monopo­
listic element is introduced by making the minimum paid-up 
capital $250,000, 1 have only to point to the varying minima 
of capital in the National banking system, based upon tin* 
population of the city or town where a bank is established. 
'The minimum with us is placed so high because with the 
privilege to carry on the business of banking is attached the 
privilege to open branches and to issue a bank note currency 
not secured by special pledge with the Government. In the 
opinion of many Canadians the minimum is too small. So 
much for the statement that banking is less “ free " in Can­
ada than in the United States. 1 think the very term “ free 
banking,” about which so much was written in the ante 
helium days, is a misnomer; and I hope there are many here 
who agree with me that a little less of freedom in the ability 
to create a bank, ami a little more knowledge on the part of 
the people regarding the true function of banking, and its 
high place in the world of commerce, would lie for the pub­
lic good. What we want is the most absolute evidence when 
a hank is created, that its projectors are embarking in a 
bona fide venture and have put at risk a sum considerable 
enough to ensure that fact.

In Canada, as in the United States, shareholders in hanks 
are subject to what is known as “ double liability.” I can 
remember when the practical value of this power to call on 
the shareholders in the event of failure of a bank for a
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second payment t«» the extent of the subscribed amount of tin 
f ha res was doubted by many. Shares were transferred just 
before failure to men unable to meet such calls and willing 
to be used in this manner, or shares were found to be held 
by men of straw who owed a corresponding amount to the 
bank. Ur, again, many of the shareholders were borrowers 
for amounts far in excess of their holdings in shares, and tin 
failure of the bank precipitated their failure as well, and they 
were thus unable to pay. Of course there were always some 
real investors among the shareholders, but the value of the 
<iouble liability was a very variable and doubtful quantity. 
These features have not, as we know, all pa«<ed away, hut we 
have done as much as we could to guarantee an honest share 
list and to prevent the shareholder from escaping his liability. 
Banks are not allowed to lend money on their own or the 
stock of any other Canadian bank, and as the minimum paid- 
up capital of $250,000 must be deposited with the Finance 
Department before a hank commences business, this should 
ensure a bum fide capital at the start. All transfers of 
shares must he accepted by the transferee. No transfers 
within (10 days before failure avoid the double liability of 
the transferrer unless the transferee is able to pay. A list 
of the shareholders in all hanhs is published annually by the 
Government, and this hook is eagerly examined by investors 
to ascertain changes in the share list of banks which might 
indicate distrust. As the capital of each hank is large and 
the number of hanks <mal! relatively to the l ni ted States, 
there is. regarding everything connected with the credit of 
a Canadian hank, an amount of public scrutiny which Dads 
to circumspection in the conduct of bank authorities. Again, 
the very fact that the capital is large and that the banks 
have many branches and a more or less national character, 
causes the stock to he widely held. In tlv- largest banks the 
share list numbers from 1.800 to 2,000 names. We still, 
doubtless, have plenty of bad banking and will always have 
it. No legislative checks will prevent that, and even a severe 
public scrutiny will not altogether prevent it; but our bank­
ing history since the -onfederation of the old provinces into 
tiie Dominion in 1807, shows that the double liability has 
been a most substantial asset, and has done much towards 
enabling liquidated banks to pay in full. In my own Pro
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vinee of Ontario we have the fine record of no instance, save 
one, since Confederation in 1867, in which all creditors have 
not been paid in full.

In the case of this one blemish the dividends amounted to 
99.^ cents to depositors, only the unwarrantably high fees 
paid to the liquidators causing the dividend to fall below 
100 cents. In the short life of this institution almost every 
sin in the calendar of hanking had been committed.

TEKM OF THE CHARTER.

Under the United Slates National banking system the 
life of a hank is limited' to twenty years from the date of the 
execution of the particular hank’s certificate of organization, 
but at the expiration of the first, or any succeeding period, 
the bank, if it elects to do so may have it?> corporate existence 
renewed for the same number of years. Under the Canadian 
system the charter of every hank expires at the same time, 
and the renewal period is only ten years. I do not intend 
to discuss the length of the period—most of tis think it quite 
too short. It is the effect of all charters expiring at the same 
time to which l desire to draw your attention. This condi­
tion of things doubtless arose merely from the confederation 
in 1867 of the provinces which had granted the then existing 
charters, hut which thereupon surrendered their authority 
over banking institutions to the Federal Government. As 
the charters granted by the old provinces expired, the banks 
working under them became institutions subject to the new 
Federal or Dominion Banking Act, and bv its conditions 
every charter expires at the same time. This ensures a com­
plete discussion of the principles underlying the Act. and 
of the details connected with the working of it, once in ten 
years. In the interval we are almost free from attempts by 
demagogues or ambitious hut ill-informed legislators to in­
terfere with the details of our system, hut during the session 
of Parliament preceding the date of the expiry of the charters 
we have to defend our system from the demagogue, the hank- 
hater, the honest hut inexperienced citizen who writes letters 
to the press, sometimes the press itself—indeed from all the 
sources of attack which institutions possessing a franchise 
granted by the people experience when they come before the 
public to answer for their stewardship. But while resisting
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the attacks <»i‘ ignora net*, we an*, of course, railed upon to 
answer such just criticism as may arise from the existence 
of defects in our system developed by the experience of time. 
Or perhaps, as when the Act was under discussion in 1800, 
we may see the defects even more clearly than the public, 
and may ourselves suggest the remedies. Whatever may he 
said for or against those decennial battles, the product of the 
discussion is a Banking Act, improved in many respects by 
the exchange of opinion between the hankers and the publie. 
The hanking system having been subjected to unsparing ana­
lysis by an unusually enlightened people—perhaps too demo­
crat ii- in tendency and too jealous of every privilege granted, 
hut anxious to build rather than to destroy—is brought, at 
each period «if renewal to a higher degree of perfection.

HAN KINO IMMNCllU.K*.

What i' necessary in a hanking system in order that it 
may answer the requirements of a rapidly growing country 
and yet be safe and profitable?

1. It should create a currency fre* from doubt as to value, 
readily convertible into specie, and answering in volume to 
the requirements if trade. In saying this I do not wish to 
he understood as assorting that hanks should necessarily en­
joy the right to issue notes. Whether they should or should 
not issue notes must a I way-. I presume, end in a discussion as 
to expediency in the particular country or hanking system.

2. It should possess tin* machinery necessary to distribute 
money over the whole area of the country, so that the smallest 
possible inequalities in the rate of interest will result. #

3. It should supply the legitimate wants of the borrower, 
not merely under ordinary circumstances, hut in times of 
financial stress, at least without that curtailment which leads 
to abnormal rates of interest and to failures.

4. It should afford the greatest possible measure of safety 
to the depositor.

We think in Canada that our system possess nil these 
qualities, and we are confident that w. have a currency per­
fectly suited to our trade and other requirements.. We have 
not, however, arrived at our present reasonably comfortable 
condition by any other process than the usual slow develop­
ment from a past full enough of error and hitter experience.
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I1IST0IUVAL 6-K ETC II.

It is ftorhapB not generally known that wo were among 
the first in modern times to issu.- fiat paper-money for general 
emulation. In 1(185, in tin- time of the French regime in 
Canada, the Intendant eould not pay his soldiers. The little 
struggling colony, after the manner of all new countries, was 
an absorbent of money, and France was nearly bankrupt and 
could afford no aid. Si» the Intendant, left to his wits alone 
and having a helpless people to deal with, « ut playing cards 
into small pieces, wrote thereon his promises to pay. accom­
panied by the seal of France, and thus led the nay in North 
America in this seductive method of paying debts" For the 
next thirty years this was th • money of Canada. Although 
always written, because the people won! I not have accepted 
printed promises to pav, the volume rose to about #20 per 
head, when the usual results of fiat money followed. I' was 
compromised, and the (iovernment promised never to repeat 
the experiment. The poor colony. left with no regular cur­
rency, struggled for a time, hut in 1Î29, at the request of 
the people, card money was issued again. They had now 
some experience, hut did not understand how to draw lessons 
from it, and the amount issued was so excessive that when the 
British took Quebec, and assumed the government of Canada, 
one of the most troublesome features in the settlement with 
France was the arrangement for the retirement of this cur­
rency. It would have been well if this complete exposition, 
although on such a small scale, of the unsoimdness of fiat 
money, had served for all North America. Mr. Summer 
says there was a hank in Massachusetts as early as 1086 which 
may have issued notes, hut there is a story in this connection 
so picturesque that I hope it is true. A couple of Massa­
chusetts fur traders are supposed to have visited Canada a 
few years after the card money first appeared, and to have 
reported at home the prosperity resulting from the experi­
ment, and so when the military expedition against Canada 
was organized in 1690, what more natural than that Massa­
chusetts should have paid the cost in the first of that c ur­
rency, which in its final stages of collapse has given our 
language that expressive phrase, “not worth a continental ?” 
We were even smaller, relatively, in population then than we 
are now, yet apparently you did not hesitate to adopt a very
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bad feature in our development. If we have anything to­
day in our financial conditions worth your attention. I hope 
it will n„>t the less merit your approval because the develop­
ment is on such a small scale. Sound or unsound principles 
are perhaps more easily detected when a system has not be­
come complicated beyond the capacity for analysis of the 
ordinary individual.

I will now, m as few words as possible, finish the historical 
sketch which U necessary to the clear understanding of our 
currency and banking as it. exi>t> at present. Shortly after 
a bank was organized in Philadelphia in 1781, and another 
in New York in 1784, the merchants of Quebec and M mtreal 
began to agitate for a bank of issue. In these days i bank 
without a power to issue notes was of little use; but the 
people of Canada having very strong opinions on this sub­
ject, the attempt was a failure, although in 17î*2 a private 
hank of deposit resulted. The merchants tried again with 
the same result in 1807-8. But during the war of 1812 the 
Government found it necessary to issue some kind of paper 
money, and an Army Kill Office was created. These were 
the first paper notes put in circulation in Canada under 
British authority, and ns they were paid in full, the people 
must have been at last convinced that all paper money was 
not had. In the Province of Nova Sofia, not then joined 
with us in the Dominion of Canada as it is now. Treasury 
notes were also issued in 1812. At the same time banking 
was growing rapidly in Great Britain and the United States, 
and in 1817 our first joint stock hank was created—that 
great institution of which we are all so proud, and which f 
am sure has done its share in making Chicago what it is to­
day—the Bank of Montreal.

From 1817 to 1825, two banks were established in I/>wer 
Canada (Quebec), and one each in Upper Canada (Ontario), 
New Brunswick, and Nova Scotia, all now doing business 
except one.

I will not attempt to follow the course of hanking in the 
old provinces, hut it is necessary to indicate the condition of 
banking and currency at the time of the Confederation of the 
provinces into the Dominion of Canada in 18G7. There 
were thirty-nine charters, hut only twenty-seven hanks doing
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business. The charters expired ut varions dates from 1870 
to 189*?, and varied in accordance with the views regarding 
banking in tin* different province*. In I'ppcr and Lower 
Canada (Old Canada), shareholders were liable for double 
the amount of their stock, except that there was one hank. 
#-// (omnuuiditr, the “ principal partners’* having unlimited 
personal liability. In most eases notes could be issued equal 
to the paid-up capital plus specie and Government securities 
held. In New Brunswick charters had been granted without 
the double liability, but tin- principle was being insisted on 
in renewals, while in Nova Scotia in the opinion of some 
there was no double liability. In Old Canada and Nova 
Scotia, as a rule, total liabilities were restricted to three times, 
and in New Brunswick to twice the amount of capital. Then- 
was also one bank with a royal charter, head office in Eng­
land. and shareholders not under double liability. The situ­
ation was further complicated by the “ Free Banking Act,” 
under which notes could be issued secured by dejaisit of Gov­
ernment debentures, and by the legal tender issues of the 
Governments of Old Canada and Nova Scotia. In 18GG-G7 
two of the largest banks in Vpper Canada failed, resulting in 
a very severe financial crisis.

Cm 1er these conditions, and after tentative legislation in 
1867 and 1870. the first general Bank Act of the Dominion 
was passed in 1871 (34 Viet. chap. f>). It confirmed the 
special features in the hank working under a royal charter, 
and that with “principal partners” personally liable, and 
it will he understood in any statements hereafter regarding 
hanks as a whole that these institutions an- not referred to. 
As the charters of other banks expired they were renewed 
under the Dominion Act. The first Act extended all c har­
ters for ten years, which practice has been followed thus far. 
There were various amendments during the fir-t few years, 
but since then changes have been infrequent, except at the 
regular revisions in 1880 and 1890. The Act hereafter re­
ferred to is that assented to May. 1890, and which came into 
force July, 1891. (53 Viet. Chap. 31).

NOTE ISSUE.

In the successive Banking Acts of the Dominion Parlia­
ment banks have been empowered to issue circulating notes
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Id till I vient (if till' Uiiim|iiiireil paid-up capital. I tv the first 
Ad the nntc-hnhbrs liai I no greater security than the de­
positors anil other creditors. At the renewnl of charters in 
1N8H. the eireulalion note was made a prior lien upon all as­
sets: and at the last renewal in thill I tile hanks, at their own 
sugffe-tion. wen1 ni addition rtapiireil to create in two years 
a guarantee fund of S per cent, upon their circulation, to 
lie kept unimpaired, the annual contribution, however, if the 
fund is depleted, to lie limited In 1 per cent. The fund is 
to lie used whenever the " , " of a failed bank is unable 
to redeem note issues in full after a lapse of sixty days. 
Notes of insolvent I tanks are to liear li per cent, interest from 
the date of suspension, until the liquidator announces his 
ability to redeem. Banks are also r ipiiml to make arrange­
ments for the redemption at par of their notes in the chief 
commercial cities in each of the provinces of the Dominion. 
The change in I MHO was caused In the failure of a small 
bank with a circulation of alwmt $12.I>,(MHI. paying ail credi­
tors note-holders included, only ûb I pc. cent. I lie change 
in the Act now in force was due to the demand for a currency 
which would pas over the entire Dominion without discount 
uadi r any circumstances. The history ol hanking in t an.ida 
since Confederation shows no instance in which a depletion 
of such a guarantee fund would have occurred. Fines from 
$1,000 to $100.000 may lie imposed for the over issue of 
notes. The pledging of notes as security for a debt, nr the 
fraudulent issue of notes in any shape, renders all parties 
participating liable to tine and imprisonment. As the crown 
prerogative to payment ill priority *o other creditors had Ir en 
set up on behalf of both Dominion and Provincial (Govern­
ments. the Act places the claims of the Dominion second to 
the note issues, and those of til ■ province* third. Notes of a 
lesser denomination than $."> may not lie issued, and all notes 
must la1 multiples of $5. Notes smaller than $.i arc issued 
by the Dominion (lovernment.

The distinctive feature., therefore, of our hank note is­
sues are:—

( a ) They are not secured by the pledge or special de­
posit with the (lovernment of bonds or other securities, hut 
are simply i redit instruments based upon the gen ral assets 
of the bank issuing them.

4212
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(b) Hut in order that they nun I» not les» secure tlian 
notes issued against bonds deposited with th • Govern nient, 
they are made a first charge upon the assets.

(e) To avoid discount for geographical reasons each hank 
)>■ obliged to arrange for the redemption of its notes in the 
commercial centres throughout the Dominion.

(</) And, finally. In avoid discount at the moment of the 
suspension of a hank, either because of delay in paynv-nt of 
note i-sues by the liquidator or f doubt as to ultimate pay­
ment, each bank is obliged to keep in the hands of the 
Government a deposit eipinl to five per vent, on its average 
circulation, the average being taken from the maximum cir­
culation of each hank in each month of the year. This is 
called tin- Hank Circulation Redemption Fund, and should 
any liquidator fail to redeem th note» of a failed hank, 
recourse may he had to the entire fund if necessary. As 
a matter of fact, liquidators almost invariably are aide to 
redeem the note issues as they are presented, but in order 
that all solvent hanks may accept without loss the notes of 
an insolvent hank, these notes bear six per cent, interest from 
tlv date of suspension to the date of the liquidator’s an­
nouncement that he is ready to redeem.

1 have already stated, in attempting to outline what is 
nec-ssary in a hanking system in order that it may answer 
the requirements of a rapidly growing country, that “ it 
should create a currency free from doubt as to value, readilv 
convertible into specie and answering in volume to the re­
quirements of trade.” In an admirable paper on “ The Note 
Circulation” read in December. 1K89, before the Institute of 
Hankers, in London, England, by Mr. Inglis Valgrave, only 
two requisites in a note circulation are directly stated as 
essential : “First, that it should he completely secured 
Second, that it should he readily convertible into metallic 
money." But the discussion which follows hears distinctly 
upon a third requisite, that it should answer in volume to 
the fluctuating requirements of trade, in a word that it should 
he elastic. This last is a much less important point, however, 
in England than in North America.

In discussing hank issues I will reverse the order in which 
the three requirements are placed in Mr. T’nfgrave's paper
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and the ensuing discussion, and take up the question <>f elas­
ticity first. I shall not attempt to discuss the many and 
conflicting views held regarding paper money, its use and 
abuse, and whether there is any scientific basis for its issue; 
but 1 shall endeavor to show to what extent it seems possible 
for note issues in North America to have a scientific basis 
with regard to elasticity. In Canada, as in the United States, 
the resulting difference in business transactions, after cheques 
and all other modern instruments of credit has been used, is 
almost entirely paid in pa fier money. It is therefore of the 
greatest importance that the amount of this paper money ex­
isting at any one time, shall be as nearly as possible just 
sufficient for the purpose. That is. that there shall be a 
power to issue such money when it is required, and also a 
power which forets* it back for redemption when it is not re­
quired.

1 may, therefore, 1 think, safely lay it down as a principle 
that : ( 1) There should he as complete a relation as possible 
between the currency requirements of trade and whatever 
are the causes which bring about the issue of paper money ; 
(V) ami, as it is quite as necessary that no over-issue should 
be possible, as that the supply of currency should he ade­
quate, there should he a similar relation between the require­
ments of trade and the causes which force notes hack for 
redemption.

Now, certainly, one of the causes of the issue of hank 
notes is the profit to be derived therefrom, and it is clear that 
an amount sufficient for (he needs of trade will not ho, issued 
unless it is profitable to issue. Likewise it is clear that it 
should not he possible to keep notes out for the sake of the 
profit if they are not needed.

In Canada, hank notes, as we have seen, are secured by a 
first lien upon the entire assets of the bank, including the 
double liability, the security being general and not special— 
not by the deposit of Government bonds, for instance. 
Therefore it is clear that it will always pay Canadian hanks 
to issue currency when trade demands it. Because hank notes 
in Canada are issued against the general estate of the hank, 
they arc1 subject to daily actual redemption; and no bank 
dares to issue notes without reference to its power to redeem, 
any more than a solvent merchant dares to give promissory
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not vs without rvfvruihi to hi* ability to pay. The presenta- 
t iih for actual redemption of every note not rvtpiired for pur­
poses of trade, i> assured b\ the fact that rverv hank seeks 
by tlie activity of its own business to keep out its own notes, 
and therefore sends hack daily for redemption the notes of 
ill other hanks. This great feature in our system as com­
pared with the National Banking System, is generally over­
looked. Imt it i~ bemuse of this daily actual redemption that 
we have never had any s< tIou> inflation of our vurrvtivy, if 
indeed there has ever been any inflation at all. Trade, of 
course, becomes inflated, and the currency will follow trade, 
but that it- a very different think from the existence in a 
country of a great volume of paper money not required by 
trade. 1 will not discuss at length this quality of elasticity 
in our system, because it i< g livraily admitted. But some 
critic may endeavor to show that a similar quality might he 
given to a currency secured by Government bonds, and I de­
sire to make it clear that such elasticity as is required in 
North America is impossible with a currency secured by 
Government bonds. In the older countries of the world it 
may he sufficient if tli • volume of currency rises and falls 
with the general course of trade over a -cries of years, and 
without reference to the fluctuations within the twelve months 
nf the year. In North America it m»t enough that the vol­
ume of currency should rise and full from year to year. In 
Canada we find that between the low average of the circula­
tion during about eight months of each year and the maxi­
mum attained at the busiest period of the autumn and winter, 
there is a difference of twenty per vent., the movement up­
ward in the autumn and downward in the spring being so 
sudden that without the power in the hanks to issue, in the 
autumn serious stringency must result, and without the 
force which brings about redemption in the spring there must 
he plethora. A< a matter of fact it works automatically, and 
there is always enough and never too much.

If our currency were secured by Government bonds tin, 
volume in existence at any one time would he determined 
by the profit to he gained by the issue of such bond-secured 
currency. It would, therefore, he necessary to fix a maxi­
mum beyond which no currency could lie issued, hut a.> 
such an ubitrarv limit would lie mere legislative guess work,
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it would Ik* productive of tin* evils incident to all efforts 
to curb natural laws by legislation. As wv all know, when 
the National Bank charters were offered l»v the Federal 
(lovernment to the State Banks, the bonds of the United 
States bore 5 to (i per cent, interest, and the business 
of is.-uing currency against such bonds was so profitable 
that a maximum such as I have referred to was fixed, with 
an elaborate provision stating how the banking charters 
were to be distributed a- to area, in order that each State 
or section of country might have a fair share. This was 
followed bv several adjustments, the last limit being $354,- 
000,000, no one being satisfied with the interference with 
free banking, and the cry of monopoly being frequentl) 
heard. Subsequently the maximum was abandoned; indeed 
the business of issuing notes against (lovernment bonds bad 
become unprofitable, and there was no longer any fear of 
inflation.

The condition in the Tinted States under which tin issue 
o' currency was unduly profitable, and the fear of inflation 
was present, did not actually last many years, but it lasted 
long enough to create in the people a hatred of banks which 
does not seem yet to have quite passed away. The condition 
v hich followed showed, it seems to me, conclusively the un­
soundness of the system in the matter of providing an 
clastic currency, a currency at all times adequate in volume. 
The currency wants of the country increased with the great 
increase in »n, but the volume of National Bank
currency decreased because by the repayment of the national 
debt and the improvement in the national credit the bonds 
which remained outstanding yielded so low a rate of interest 
as to make the issue of National Bank notes unprofitable. 
The Comptroller’s statement shows that the volume of cir­
culation secured by United States bonds, which ranged 
from lsfiti to about ISSU at from about $300,000,000 to 
$350,000,000, lias declined until the amount subject to re­
demption by the banks is now only about $130,000,000. 
The moral of this is plain. If the Government bond yields 
such a low rate of interest as to make it unprofitable to 
Ysue currency, banks will not provide sufficient currency 
for the wants of the country. I need not remind an Ameri 
can audience that it was this unfortunate contraction which 
tr. a great degree made it possible for the Bland Act silvc*

085
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issues. from 18Ï8 to isim, to create so little financial dis­
turbance.

1 hope 1 have made il clear that if the business of issu­
ing currency against Government bonds were profitable, too 
much currency would hr the result; and if it were unpro­
fitable, too little would be issued. We would require to 
have a condition of things under which the profit of issuing 
notes would at all times hear an exact relation to the amount 
of currency required by the country, the profit therefore 
changing not only as the currency rises uitd fulls over 
e series of years, but at the time of the sharp fluctuations 
within each year, already referred to. X» such relation, 
however, could very well exist with an issue based upon 
Government bonds.

The next, quality in a currency to be considered is, 
•'That it should be readily convertible into metallic money.''* 

I do not propose to discuss this at length. As I have 
pointed out, our safety lies in the actual daily redemption 
v hieh arises out of our circulation being generally instead 
of specially secured. This is the best possible safeguard 
against suspension of specie payments. The 1'nited States 
National Banking System was created during a suspension 
of specie payments, and doubtless would never have been 
heard of but for that fact.

My last point is that placed first by Mr. l'algravo in his 
discussion with the English hankers: “That the currency 
should be completely secured.** 1 do not know whether we 
ere to understand also that a note must pass throughout 
the entire country without discount for any reason, hut I 
include that in the point to he discussed. Now. I contend 
that it is better for the reasons given, that hank issues 
should he based for security on the general assets of th • 
bank, with a prior lien to other creditors: and also, that 
taking the world as a whole, such notes will be actually 
safer because the effect of a system of notes secured by 
Government bonds—a loan forced by the Government prac­
tically—must sometimes be to produce national bankruptcy, 
ti" in the case of the Argentine liepuhlie. Still. I cheery 
fully admit that the 1'nited States National Banking Sys­
tem has taught us that a currency issued by hanks may be 
made to pass over the entire area of a great nation without
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discount. This is a great quality in currency. To the 
culinary individual, who knows and cares little about bank­
ing except as ii affects the bank note he happens to carry 
in his pocket, it appears to be the one quality necessary.

In ( anada, experience has shown that as long as the 
notes are a prior lien on the assets of the bank, including 
the double liability, ultimate loss is scarcely possible,—has 
not at all events occurred as yet. To secure a circulation 
—at the close of December, 1892, of $36,194,023—the banks 
had assets uf $305,<30,910, to which the double liability of 
$03,109,643 is to be added, making a total of $368,900.553 
or $10.19 of assets against every dollar of currency. It lias 
been pointed out, however, that the assets are not thus 
aggregated against the circulation, and that all banks are 
not as secure as these figures seem to show. But the secur­
ity in this respect, in regard to each bank, varies little 
from the general average, the lowest percentage being 0.18 
as against the general average of 10.19. The lowest per- 
« - ntage applies to hut two or three small banks, none others 
falling below about $8 for every dollar of circulation. To 
11ii>. wc have added tin- five per cent, guarantee fund applic­
able in its entirety to meet the notes of any individual 
bank.

Till-. BORROWI.R AND THK BRANCH SYSTEM.

In discussing the banking systems in older countries, 
the borrower is not often considered. Men must borrow 
where and how they can. and pay as much or as little for 
the money as circumstances require. I believe too strongly 
in the necessity for an absolute performance of engage­
ments, to think that it is a requirement in any banking 
system that it shall make the path of the debtor easy. 
Every banker should discourage debt, and keep before the 
borrower the fact that lie who borrows must pay or go to 
the wall. But in America the debtor class is apt to make 
itself heard, and I wish to show what our branch system 
does for the worthy borrower as compared with the United 
States National Banking System.

In a country where the money accumulated each year 
by the people's savings does not exceed the money required 
for new business ventures, it is plain that the system of
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hanking which um-t <•«*in|*li‘t• ■ I\ gathers up these savings 
and places them at the disposal of the borrowers, is the 
best. It is to he remembered that this involves the sav­
ings of one slow-going comnmnit\ being applied to another 
. ommunity when the enterprise is out of proportion to the 
money at command in that locality. Now. in Canada, with 
its hanks with forty and fifty branche*, we see the deposits 
of the saving communities applied directly to the country’s 
new enterprises in a manner nearly perfect. The Bank of 
Montreal borrows money from depositors at Halifax and 
11any points in the Maritime Provinces, where the savings 
largely exceed the new enterprises, and it lends mnnc\ m 
Vancouver or in the North-west, where the new enter­
prises far exceed the people’s savings. My own hank in the 
same manner gathers deposits in the quiet, unenterprising 
parta of Ontario, and lends the money in the enterprising 
localities, the whole result being that forty or fifty busi­
ness centres, in no ease having an exact equilibrium of de­
posits and loans, are able to balance the excess or deficient >
• if capital, economizing every dollar, the depositor obtain 
wig a fair rate of interest, and th< borrower obtaining money 
. i a lower rate than borrowers in any of the colonies of 
Croat Britain, and a lower rate than in the Vnitcd State-, 
except, in the very great cities in the vast. So perfectly 
is this distribution of capital made, that as between the 
highest-class borrower in Montreal or Toronto, and the 
ordinary merchant in the North-west, the difference in 
interest paid is not more than one to two per cent.

In the I’nitcd States, as we know, banks have no 
I ranches. There are hanks in New York and tint east seek­
ing investment for their money, and refusing to allow any 
interest because there are not sufficient borrowers to take 
up their deposits; and there are hanks in the west and 
south which cannot begin to supply the borrowing cus­
tomers, because they have only the money of the immediate 
locality at their command, and have no direct access to the 
money in the east, which is so eagerly seeking investment. 
To avoid a difficulty which would otherwise be unbearable, 
the western and southern banks sometimes re-discount their 
customers* notes with banks in the east, while many of their 
customers, not being able to rely on them for assistance, are 
forced to float paper through eastern note-brokers. But,

M’l.B.A. (i
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of course. the western um! southern hanks wanting money, 
and the eastern banks having it, eannot come together by 
< liunee, mill there is no mavhinery for bringing them to­
gether. So it follows that a Boston bank may be anxiously 
le. king for investments at four or five per vent., while 
in some rich western state ten and even twelve per cent, 
is being paid. These are extreme vases, but 1 have quoted 
an extreme ease in Canada, where the capital marches 
automatic ally across the continent to find the borrower, and 
the extra interest obtained scarcely pays the loss of time it 
would take to send it so far. were the machinery not so 
perfect.

As I have indicated, it should be the object of every 
cot:: try to economize credit, to economize the money of 
the iountry so that every borrower with adequate security 
viiii be reached by sonic one able to lend, and the machinery 
fui doing this has always been recognized in our banks. 
81 id is surely not a perfect system of banking under which 

the surplus money in every unenterprising community has 
n tendency to stay there, while the surplus money required 
by an enterprising community lias to be sought at a dis­
tance. But if by paying a higher rate of interest, and seek­
ing diligently, it could always l* found, the position would 
not be so bad. The fact is that when it is most wanted, 
distrust i> at its height, and the cautious eastern banker 
buttons up his pocket. When there is no inducement to 
axert trouble to a community by supplying its wants in 
time of financial distress, there is no inclination to do so.
I he individual banks, east or west, are not apt to have a 
wry large sense of responsibility for the welfare of the 
country as a whole, or for anv considerable portion of it. 
But the hanks in Canada, with thirty, forty or fifty branches, 
with interests which it is no exaggeration to describe as 
national, eannot he idle or indifferent in time of trouble, 
cannot turn a deaf ear to the legitimate wants of the 
farmer in the prairie provinces, any more than to the 
wealthy merchant, or manufacturer in the east. Their busi­
ness is to gather up the wealth of a nation, not a town or 
city, and to supply the borrowing wants of a nation.

Inhere was a time in Canada, about twenty years ago, 
when some people thought that in every town, a bank,
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no matter how small, provided it had no branches, and 
had its owners resident in the neighbourhood, was a greater 
help to the town than the branch of a large and powerful 
hank. In those days, perhaps, the great banks were too 
autocratic, had not been taught, by competition to respect 
fully the wonts of each community. If this feeling ever 
existed to any extent, it lias passed away. We are, in fact, 
in danger of the results of over-competition. I do not 
know any country in the world so well supplied with bank­
ing facilities as Canada. The branch system not only en­
ables every town of 1,000 or 1,200 people to have a joint 
stock bank, but to have a bank with a power behind it 
generally twenty to fifty times greater than such a bank 
as is found in the towns of similar size in the Vnitcd States 
would have.

But one of the main features of the branch system is 
connected intimately with our power to issue notes based 
upon the general assets of the bank. When the statement 
of a la ge Uanadian bank is examined b\ an American 
hunker, the comparatively small amount of actual cash must 
he noticeable, lie will notice that the bank is careful to 
have large assets in the United States which may be taken 
hack to Canada in times of financial strain there, and large 
assets in convertible shape at home, but having regard to 
actual cash os the machinery for carrying on the business 
at the counter, how can a bank for forty or fifty branches 
get along with so little cash? The simple answer is that 
the tills of our branches are tilled with notes which are 
not money until they are issued, and which, therefore, save 
just that much idle capital and just that much loss of in­
terest.

THE DEPOSITORS.

The legal position of the depositor is about the same 
in both countries. The note-holder's claim is preferred to 
his. We must not, however, expect that any Government 
will relieve a depositor from the necessity of using discre­
tion as to where he places his money. Governments never 
have done and never can do that. Men must look around, 
ann after measuring the security offered, judge where they 
should entrust their money. It is perhaps easier for a man, 
with i mi ted intelligence to make a selection if the banks
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have large capital and are of semi-national importance, pro* 
video, of course, the basis of the system is not unsound, as 
in Italy and Australia. In Canada, we do not borrow from 
abroad, although we would not object to do so if money 
e.mid be obtained at low enough rates of interest; our banks 
ha\e large capital and small deposits relatively, and we do 
not lend on real estate. The Government statement at 31st 
1 wemher, 1892, shows that before depositors having claims 
amounting to $180,000.00 van suffer, shareholders must 
lose in paid-up stock and double liability as such as $12G,- 
000,000. and $25,000,000 of surplus funds, in all $151,- 
000,000. There is probably no country in the world where 
greater security is offered to depositors.

When our charters were under discussion two or three 
years ago, I had occasion to defend our system, and I have 
copied freely from a pamphlet written by me at that time. 
I must not, therefore, omit to repeat a statement made then, 
which might excite criticism more readily, now that the 
banking system of Australia has collapsed. In making 
a comparison between individual banks with small capital, 
and banks with branches and large capital. I urged that :—

“ The probability of loss to the depositors in one bank 
with several millions of capital, is less than the probability 
of loss to some of the depositors in ten or twenty small 
banks, having in the aggregate the same capital and de­
posits as the large bank.”

The retort will be quickly made:—“ Iiut if the large 
bank fails, the ruin will be just so much the more wide­
spread.”

This is quite true, but while it appears to he an ans­
wer to the point it is not. If the conditions of two countries 
ate about the same and the ability of the bankers and the 
principles of the banking system, are in other respects 
equally excellent, it must still remain true that the pro­
bability of loss to the depositors in one or more of the 
ten or twenty small banks is greater than the probability 
of loss to any of the depositors in the one large bank.

There are some features in our deposit business which 
may be interesting to American bankers. There are per­
haps not half a dozen savings banks, as the term is under-
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stood in North America, in the whole of Canada, and those 
only in the largest cities, and there is really little need for 
the existence of any. The Government carries on the Post 
Office Savings Bank system, copied in some respects from 
Great Britain. It is unnecessary and unsuited to our coun­
try, hut it perhaps afTord> the very ignorant a refuge from 
the dread of bank failures. The safeguards always neces­
sary when a government undertakes to carry on a regular 
business are so many and ho tedious that the leading banks 
do not find it necessary to allow as high a rate of interest 
as the Government.

In addition to the Government we have ns competitors 
for deposits the companies authorized to lend on real estate. 
Most ot those companies however, now borrow only on 
debentures, at fixed periods. Some of this monev is bor­
rowed in Great Britain, but much of it is obtained at home. 
1 may say here that while, as with you, banks have fortun­
ately no power to lend on real estate, the restriction is 
perhaps no longer necessary, as land hanking and mercan­
tile banking are clearly separated in the minds of every 
intelligent man of business in ( anada. And as the banks 
do not buv paper made for the purpose of obtaining money, 
as you do in the l ni ted States, but loan only to their own 
customers, supplying their entire wants,’and seeing that the 
money is to make or move some product about to lie sold, 
we do not so often discover that we have unwittingly been 
booming a corner lot, building a mill, or helping to float a 
company.

Returning from this digression to the subject of de­
posits. I have to deal with the objection, present I am 
sure in the minds of many of my hearers, that we pay 
interest on deposits. I am aware that many eminent bankers 
in the I nited States have expressed the opinion very de­
cidedly that it is inconsistent with sound hanking to pay 
interest on deposits. On the other hand, hankers in Great 
Britain and in Canada would say that any system of hank­
ing which will not a fiord interest on certain classes of de­
posits is unsound. I must hold with this latter opinion. 
It is entirely a question of the character of the deposit. 
Well managed Canadian hanks do not give interest on 
active current accounts. But all Canadian banks issue 
interest-hearing receipts, and, as you will have gathered.
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all. or almost all have Savings Departments. These de­
posits. great or small, are in the nature of investments by 
the depositor, and are not like the temporary balances of 
a merchant. They are entitled to interest. It is of vital 
importance to every nation that its people should have the 
saving habit. It is also of vital importance that all the 
monev disbursed for labor, or to the farmer or otherwise, 
should find its way hack as early as possible into the chan­
nels of commerce. Will it find its way hack unless interest 
is offered for it? It will lie said that the ordinary savings 
hank is the proper organization to take care of such de­
posits. So far as the very large cities are vonverned this 
mav he quite true. The mercantile hanks of Chicago would 
not like to have been the creditors of the excited savings 
hank depositors who clamored for their deposits a few 
weeks ago. But is the ordinary savings hank an effective 
instrument for collecting the miscellaneous savings of the 
smaller communities? I think not. Be this as it may, 
we by our branch system, with the savings department 
added, provide in small towns where the ordinary savings 
bank is impossible, a secure place of deposit, and the quite 
large deposits of our leading hanks are certainly the accumu­
lation of tens of thousands of such depositors.

Banks are required once a year to make a return to the 
Government, which is published as a blue-book, of all un­
claimed dividends, deposits or other balances of five years’ 
standing.

HANK INSPECTION.

We have in ( amid a no public hank examiner as in the 
t inted States, nor are our annual statements audited as in 
Australia. When the audit system was proposed, we re­
sisted because we felt that it pretended to protect the 
shareholders and creditors, hut did not really do so, and 
if the audit did not really protect it seemed better that 
shareholders ami creditors should not be lulled by imagin­
ary safeguards, hut he kept alert by the constant exercise 
of their own judgment. So far as we have ever discussed 
witli the Government the question of public hank examiners, 
apart of course from denying the necessity for anything 
of the kind, we have confined our arguments to pointing



H AX Kl XU IX i \\ MIA. Iv

out the impracticability wlen hanks haw many branches. 
This may in tin* minds of smm- constitute an argument 
against hraneh hanking. I >implv -tale the facts. Hut 
we sav that, while it may In* von wi ll—it it really does 
lessen hank failures—to have public examiners for the pro­
tection of the people, it is much more necessary with hraneh 
lanking to have hank examiner.», or as we call them, inspec­
tors, on hehalf of the executive «if the hank. And I am 
aware that the practice i< growing in the United Slates, 
where everything is under one roof When it comes to the 
quality of the work dont1 by our inspectors. I would not 
admit that anything could well hr better. In my own 
hank it takes a staff of five trained men an entire year 
to make the round of all the branches. Some of these 
officers devote themselves to the routine of the branches, 
verifying all cash, securities, bills, accounts, etc., testing 
the compliance of officers with every regulation of the hank, 
reporting on the skill and character of officers, etc., whih1 
the chiefs devote themselves to the higher matters, such 
as the quality of the hills under discount, loans against 
securities, indeed the quality and value of every asset found 
at the hraneh. They also deal with the growth ami profit­
ableness of the branch, its prospects, etc. Now all these 
matters have already passed the judgment of the hraneh 
manager, and the more important have been referred to and 
approved by the executive, so that it may lie said that 
three different judgments are passed upon the business of 
the branch. But it will be said that the chief inspector may 
he under the sway of the executive and his reports a mere 
echo of the opinion of the latter. This is quite true—the 
reports may be dishonest. We do not tell the public that 
the inspector is specially employed for its protection, lie, 
like the general manager, is merely a part of the hank's 
machinery for conducting business, and the public is left 
to judge of the hank by its chief officers, its record in the 
past, its entourage1.

<>ur hanks make a very full return to the Government 
at the close of each month. These are published during 
the month ami are keenly discussed by the public. The 
Deputy Minister of Finance has the power to nail for state­
ments of any character at any time.
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lu tin* largvr banks th«« oil icon* insure their fidelity by 
funds established within t».. hank. Many of the hanks also 
have funds for the superannuation of their officers.

RESERVES.

If this paper were not already too lengthy 1 would like 
to have discussed the question of reserves. We hold with 
the majority of the banking world outside of the United 
Stat« against fixed reserves. With us no reserves are 
a, tmi l\ required by law. The cash reserve in gold and legal 
tenders lias averaged for some years about ten per cent., 
hut you will remember that our till money is almost entirely 
supplied by the hank note circulation. The smaller banks 
keep their available resources in securities, vail loans at 
home and balances with their banker* in Montreal and New 
York. The large hanks, as you know, in addition to their 
securities and call loans in Canada, lend largely on easily 
liquidated securities in the United States.

The change making notes, those of denominations less 
than $5, are issued by the Dominion Government. The 
settlements at the clearing houses are made in legal tenders, 
notes of large denominations being issued by the Govern­
ment for the purpose. Forty per cent, of whatever cash re­
serves a bank may keep must be in Dominion legal tenders, 
a provision entirely in the interest of the Government, and 
so unworthy of our otherwise creditable system that we 
must hope our Government will some day relieve us of such 
an unscientific arrangement.
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Short Title.

1. This Ait may lie cited as the Bunk Act. 53 Y., c. 31
S. 1.

Before Confederation tlie banks doing business m the old 
province of Canada were governed by their special charters 
and by the provisions of chapters 54 and 55 of the Consoli­
dated Statutes of Canada, intituled resjiectivelv “ An Act 
respecting Incorporated Banks,” and ** An Act respecting 
Banks and Freedom of Banking " and by amending Acts 
passed in 1801 and 1800. These charters were granted 
usually for a term of ten years at a time, most of them ex­
piring at the end of the session of Parliament after the first 
of June, 1870. The provisions of these special charters were 
not always uniform.

In the old Province of Nova Scotia there was no general 
banking Act, special provisions living embodied in the re­
spective charters, which were, as a rule, granted for fifteen 
years at a time, terminating at different, periods.

l
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New Brunswick, tin* remaining province which made up 
the original Dominion in 1867, like Nova Scotia, had no 
general Act. hut had granted charter* for terms varying 
from twelve to twenty-six \ ears.

When British Columbia joined the Dominion in 1871, 
it hud the Bank of British Columbia, which was organized 
in 18*V under an Imperial charter, with its head office in 
l-xmdon, Kugiand.

Prince Kdwanl I > Lun I liecame a province of the Dominion 
in 187.1, and had then three banks with spwial charters, 
which had been extended to 1890, 1892, and 1900, respec­
tively.

By the British North America Act, sec tion 91, sub-section 
If), the right to legislate respecting “ Banking. Incor­
poration of Banks, and the Issue of Paper Mouey " wiaa 
assigned exclusively to the Dominion Parliament. At its 
first session in 1807, it passed the* Act. 11 Viet. chap. II, 
which gave the hanks of I'ppcr and Lower C anada. Nova 
Scotia and New Brunswick the right to do business through­
out the Dominion until 1870, under certain regulations and 
restrictions. In 1869. by the Act 12-33 Viet. chap. 49, these 
provisions were still further extent led. ami certain expiring 
bank charters continued temporarily. In 1870 the Act of 
18(57 was extended until 187V, by the Act 11 Viet. chap. II. 
which introduced certain new provisions for tin* protection 
of the interests of shareholders and of the public. In 1871 
the lirst comprehensive Dominion Banking Act. 14 Viet, 
chap. 5 was passed. It was made applicable to ten hanks 
having their head oil ice in (Jucher, six in Ontario, and three 
in Nova Scotia, and continued their charters until July 1st, 
1881. It also applied in part to tin* Bank of British North 
America, which had an Imperial charter, and to La Bamjue 
du Peuple, which was organized as a limited partnership or 
partnership en commandite. In 1880. by 41 Viet. chap. 22, 
the Act of 1871. with certain amendments, was continued 
until July 1st. 1891, and was declared to be applicable to the 
thirty-six banks therein named, of which sixteen had their 
head office in Quebec, nine in Ontario, nine in Nova Scotia, 
and two in New Brunswick.

When the Dominion Statutes were consolidated in 1886. 
flic laws then in force on the subject became chapter 120 of
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the Revised Statu ten of Canada intitulvd “ An Act respecting 
Hanks and I tanking." On the lir»t of duly IS9I. thi* was 
siifierseded by the Act ol 1890. which came into force on 
that day by virtue of section lot. and which extended the 
bank charters to the 1st of duly, l!K)l.

In 1*99, by (i2-i$3 \ id. chap. II. Canadian banks were 
authorized to issue bank note.- of one pound sterling or of 
am multiple of that sum at their oflieea in any Rrilish 
colony or possession other than Canada, and to make them 
redeemable at su h oltiees, or m Canada in case they closed 
such other oltiees. This Act was repealed in 1904, hy I Kdw, 
\IJ., chap. 3. which made fuller and more detailed pro­
visions regarding offices and sterling notes in other British 
colonies or possessions. These arc now fourni in section 02 
of the present Act.

In 1900 the Hank Act was revised in view of the ap­
proaching expiry of the Bank charters in 1901. and The 
Bank Act Amendment Act. (Id-04 Viet. chap. 20. was passed, 
which embodied certain important changes mid extended the 
charters V» the 1st of .Inly, 1901. Provisions as to the busi­
ness and powers of a hank wy-re extended, further returns 
and statements were provided for. ami authority was given 
to the Canadian Hankers* Association, incorporated during 
the same session, to appoint a curator to a suspended bank. 
Provision was also made for the purchase of the assets of 
one bank by another, and by it supplementary Act for anv 
increase of the capital stock of the purchasing bank rendered 
necessary thereby.

In 1903, the Penny Hank Act, 3 Edw. VII., chap. 4. was 
passed, which will lie found in the Appendix. These banks 
do not come under the present Act.

In 1905 by 4-5 Kdwi Nil., chap. 1, provision was made 
for having more than ten directors, and for electing one of 
them as honorary president.

The Bank Act of 1*90 and the foregoing amending Acte 
were revised and consolidated hy the commissioners for re­
vising the Dominion Statutes, as i r 29 of the Revised 
Statutes of Canada, 190(1, which came into force* h\ pro­
clamation and statute on the 31 si of January, 190Î. 'Hie 
revisers omitted obsolete provisions, re-arranged, divided.

22
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iiml si b-dividcd » number of tin- stations and changed the 
order and position of not a few. introduced new definitions, 
and made oth«-r minor changes. In order to facilitate refer­
ences in decisions under former Acts to the corresponding 
provisions of the present Act, a concordance will he found 
after the table of contents in the Introduction.

The revision was made under the authority of the Act 
of 1903, 3 Edw. VIL, chap. 61, which provides that such 
alterations might he made in the language of the» statutes 
consolidated as were requisite to preserve a uniform mode 
of expression, and that such minor amendments might he 
made as were necessary to bring out more clearly the inten­
tion of Parliament, or to reconcile seemingly inconsistent 
enactments or to correct clerical or typographical errors.

The Statute bringing the Revised Statutes into force, 
assented to 30tn January, 1907, provides by section. 7 that 
they are not to operate as new laws hut to he construed and 
have effect ns declaratory of the old law: hut if on any point 
they are in effect not the same as those for which they are 
substituted, the provisions in them shall prevail ns to all 
matters subsequent to January 31st, 190<.

B\ section 21 of the Interpretation Act. R. S. C. chap. 1. 
it is declared that Parliament by re-enacting, revising or con­
solidating any Act shall not Ik- deemed to have adopted the 
construction which has, by judicial decision or otherwise, 
been placed upon the language used in such Act, or upon 
similar language.

The right of the Dominion Parliament to pass the Acts 
of 1880 and 1890 was challenged as an interference with the 
powers conferred on the provincial legislatures by section 92 
of the British North America. Act, especially as an invasion 
of the domain of “ Property and Civil Rights.” The pro 
visions relating to warehouse receipts were claimed to be in­
valid as being in conflict with the Mercantile Amendment. Act. 
chap 122. of the Revised Statutes of Ontario on the same 
subject.. The Supreme Court in The Merchants' Hank v. 
Smith% S. 0. f an. 512 (1884). upheld these provisions of the 
Dominion Act. The Privy Council subsequently gave a de­
cision to the same effect in Tennant v. The Vnion Hank. 
[1894] A. C. 31. In this case the doctrine was clearly laid
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down, as had been previously done in l uniting v. Ou/Jiiy. 
.*> \j»p. Cas. 4OU ( 1 ssil), tlnil inasmirh a.- Motion U1 of the 
It. V A. Act expressly declare- tlint '•notwithstanding any­
thing in llii- Act." the e\clu>ive authority <d the Parliament 
of Canada shall extend to all matters coming within tin* 
enumerated classes, I hi.- is a plain indication that the legis­
lation of that Parliament, so long as it strictly relate*, in these 
matters, is to he of paramount authority, even though it 
trenches upon matters assigned to the local legislatures by 
section 92. They further lay down the doctrine that the 
legislative authority conferred by the words “ Hanking In­
corporation of Banks and the Issue of Paper Money,*’ is not 
confined to the mere constitution of corporate holies willi the 
privilege of carrying on the business of bankers; that it ex­
tends to the issue of paper currency, which necessarily means 
the creation of a species of |iersonal property carrying with 
it rights and privileges which I lie law of the province dne> 
not and cannot, attach to it ; and that it also comprehends 
• banking.” an expression wide enough to embrace every 
transaction coming within the legitimate business of a banker. 
They also say that the power to legislate on the subject of 
banking conferred upon the Dominion Parliament bv section 
91 may be fully exercised, even though it may have the effect 
of modifying civil rights in the province.

The Supreme Court also in Quirt v. The Queen, 19 S. ('. 
Can. 510 (1891), upheld the validity of the Dominion Acts 
which authorized the trustees of the Bank of T’ppor Canada 
to carry on the business of the bank, so far as was necessary 
to wind it up. and which finally transferred to the Dominion 
Government all the property of the bank and the powers df 
the trustees. The majority of the Court did so. however, 
on the ground that it carne under the head of “ bankruptcy 
and insolvency,” and not under the head of “ banking.” 
The doctrine was also laid down that the Dominion Parlia­
ment had not the power to deal with either real estate or 
|M?rsonal property simply because a hank was interested in the 
transaction, when it did not come vitliin the scope of tin 
ordinary business of banking.

On the other hand, the right of the Quebec Legislature 
to pass the Act of 1882. imposing a sjieeial tax on bank- and
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other commercial corporations, was claimed to lie an inter­
ference with the exclusive rights <>l the Dominion Parliament 
a- to Banking, and tJie Regulation of Trade ami Commerce, 
and as being indirect taxation. The I'riw Council, however, 
in The Haul, nf Taranto v. Lanthr. 12 App. (as. 575 (1887), 
upheld the validity of the tax. It was held that it was not 
it fatal objection that the tax was on the whole paid-up capital 
of the bank, while only a portion of it was employed in the 
province of (Quebec : nor that the legislature might lay on 
taxes so heavy as to crush a bank out of existence, and so 
nullify the power of Parliament to * reate hanks.

INTERPRETATION.

2. Definitions. -In this Act, unless the context otherwise 
requires.—

(a) * Bank * means any bank to which this Act applies ;
By section 3 the provisions of the Act apply to the banks 

named in schedule A. and to banks incorporated after Jan­
uary 1st, 1905. Certain provisions apply to the banks being 
wound up. and to the Bank of British North America. The 
sections applicable to the latter are enumerated in section 6.

The Act does not apply to the Post Office Savings Banks, 
nor to the Government Savings Banks, which are regulated 
by B. S. C. chap. JO: nor to the Penny Banks established 
under It. S. V. chap. 31; nor to the wo Quebec Savings 
Ranks, governed by It. S. ('. chap. 32. These Acts will be 
found in the Appendix.

( Ii ) * M inister ’ means the Minister of Finance and Re­
ceiver (Jetterai.

The Minister of Finance as head of the Department 
of Finance of the Dominion Government and as a member 
of the Treasury Board established by R. S. (\ chap. 
2.3, is assigned very important, duties under the Bank Act. 
See sections 13 to 17. 33. 35. (10. 01. 62. 64 to 69. lv°. 105 
to 108. 112 to 110. 122. 124, 117 to 152. and 158.

(c) ‘ Association ’ means the Canadian Bankers’ Associa­
tion. incorporated by the Act passed in the session 
held in the sixty-third and -ixtv-fourth years of Tier
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late M a jest y V reign, chapter ninet v-threv, intituled 
.In Art to hiccrrporate the ('anadian Bankers’ Amocui- 
tion :

The Statut»- 03-01 Y ivt. chap. 93. will In- found in the 
Appendix. The powers and duties of tin- Association in 
the case of a hank suspending payment are s<-t out in sec­
tions 117. Vl.< and 1*24.

(f/) • curator ’ means any person appointed under tin- 
authority if this Act by tin- Canadian Bankers’ As- 
hociation to supervise the affairs of any hank which 
has suspended payment in spi-eic or Dominion note» 
of any of its liabilities a* they avertie :

See sections 117 to IVI as to the powers and duties of a 
curator under the Act.

(e) * Circulation Fund ’ means tie fund heretofore estale 
lislied and continued by the authority of this Act 
under the name of the Bank Circulation Redemption 
Fund ;

This fund was established by see!ion 54 of the Act of 
1890, which with subseipicnt amendments has become sec­
tions 54 to 59 of the present Act.

(f) ‘ goods, wares and merchandise* includes, in addition 
to the things usually understood thereby, timber, deals, 
hoards, staves, saw-logs and other lumber, petroleum, 
crude oil, and all agricultural produce and other 
articles of commerce ;

This expression has been frequently the subject matter 
of judicial decision, especially in connection with its use in 
the 17th section of the Statute of Frauds. See Atkinson v. 
Bell. 8 B. & C. *277 (1828) ; also Lee v. (Iriffin. 1 B. & S. 
27V ( 18(111. It does not include fixtures : flallm v. Bunder.
I Cr. M. & R. 260 (1834); Lee v. Haskett. \ Q. B. D. 700
( 1870). It does include timber and growing crops, because 
the clear intention being that they shall In- severed, they 
are taken by a fiction of law as In-ing actually severed : 
Smith v. Sur man. 9 B. & 501 (18*29) : Barkery. Sf ami taint.
II Fast 30*2 (1809) : Mayfield v. Wadstey. 3 B. & C. 357 
(1824). A fortiori, trees felled, arc within the phrase :
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A cram an v. M or rice, S ('. ! ». 449 (1840). Choses in action 
are not within the expression: Humble v. Mitchell. 11 A. & 
E. 205 ( 1839 ) ; nor shares in a company : Latham v. Barber, 
«: T. 1?. «it (1704). Bowlby \. Bell, 3 ('. B. 284 (181(1) : Il »/'- 
son v. Spratlejf. 10 Ex. 222 (1854) ; Dvneuft v. Albrecht. 
12 Sim. 180 ( 1811 ) ; nor are bonds or certificates of stock : 
Ilcselliiw v. diggers, 1 Ex. 856 (1848); Freeman v. Apple 
yard. .12 !.. 4. Ex. 175 (1862) : Faille \ Gunn, 4 Ring. X. 
C. 445 ( 18.48) ; Knight v. Barker. 16 M. * W. 66 (1846) . 
nor commercial debts : Bennie v. Quebec Bank, 3 O. I,. R. 
511 (1002).

The expression is used in sections 76 and 86 to 80.
(g) * warehouse receipt ’

(i) means any receipt given bv any person for any 
goods, wares or merchandise in his actual visible and 
continued possession as bailee thereof in good faith 
and not as of his own property, and

(ii) includes receipts, given by any person who is the 
owner or kee|>cr of a harbour, cove. pond, wharf, yard, 
warehouse, shed, storehouse or other place for the stor­
age of goods, wares or merchandise, for goods, wares 
and merchandise delivered to him as bailee, and actu­
ally in the place or in one or more of the places owned 
or kept by him, whether such person is engaged in 
other business or not, and

(iii) includes also receipts given by any person in 
charge of logs or timber in transit from timber limits 
or other lands to the place of destination of such 
logs or timber: 53 V.. e. 31. s. 2 (d) ; 63-64 V.. e. 26,

The first statutory recognition of warehouse receipts in 
Canada in connection with banking is found in the Act of 
1859. which lieeame section 8 of < liaptcr 54 of the Consoli­
dated Statutes of Canada.

In 1861 warehouse receipts given by warehousemen, mil­
lers and wharfingers, for cereal grains, goods, wares, or 
merchandise, their own property, were placed, as to banks, 
on the same footing as those given for the property of others. 
See Mahons Bank v. Lanaiul. 2 Dor ion. 182 (1881).
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In Williamson v. llhind, 22 !.. (’. .1. 1titi 11877). it was 
livid that a warehouse receipt given by a warehouseman for 
goods not in his possession was null and void. Also in 
Jliülvy v. Kerr, S S. C. (’an. 171 (1880).

The first definition of a warehouse receipt introduced into 
a Canadian Bank Act was in that of 18SO. apparently with 
a view to overcome the decisions of the Ontario Courts to 
the effect that a warehouse receipt could be given only by 
one who followed the business of a warehouseman. For a 
discussion of 1 his definition see ir Montcith, 10 O. If. 52'. 
H885).

By se« lion 54 of If. S. C. 188($, chap 120, as amended by 
the Act of 1888, 51 \ ict. chap. 27, receipts given by certain 
manufacturers, dealers, etc., for goods their own property 
xsere recognized as warehouse receipts. The Rank Act of 
1890 did not include such an instrument in its definition 
of a warehouse receipt, but under section <4 called it sim­
ply a * security/’ It is dealt with in section 88 of the 
present Act.

In Tennant v. Union Hank, 19 Ont. A. R. 1 (1892), it 
was held that a warehouse receipt for log., lving in certain 
lakes on the way from the woods to the mill was not valid 
as not being in a place kept by the signers of the receipt. 
This had previously been held in Ross v. MoHrons Hank. 2 
Dorion, 82 (1881). The last clause of the above definition 
was enacted hv section 3 of the Act of 1900 to render valid 
such receipts.

In a warehouse receipt the goods should lie described 
with reasonable certainty, and where practicable, by dis­
tinguishing marks. Ordinarily it docs not cover substituted 
•*r subsequently received goods. LUuio v. Morgan. 23 TT.C\f\ 
l‘. 517 (1871). Where, however, as in the grain trade then 
is a usage of trade that different lots of the same quality are 
stored together and mixed, the receipt is satisfied by the 
delivery of the specified quantity and quality: Coffey \. 
Quebec Hank. 20 V. ( . C. P. 555 (1870) : Hank of Hamilton 
v. Xoijp Manufacturing Co.. 9 O. R. 638 (1885). So also 
in tho case of wheat to he made into flour: Wilmot v. Mait­
land. 3 Grant, 107 (1851) Mason v. G. IV. /,*. Co.. 31 r.
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('. (J. H. ( 1 Sî 1 > : Bank' of Hamilton v. Soy* Manufac­
turing Co., supra.

In Fngland warehouse receipts were not fully iwog- 
nized as negotiable instruments, like hills of lading and other 
documents of title, until the Factors Act, 1877.

Thev are negotiable only in the lower or secondary sense 
of this term in that they may Ik* transferred by endorsement 
and delivery, or by delivery alone, and may thereby vest in 
the transferee the rights of the transferrer. They are not 
negotiable in the higher sense, like hills of exchange and 
promissory notes, which by endorsement or delivery before 
maturity, may vest in the bona fide holder for value not 
only the rights of the transferrer, hut the right to claim the 
full amount for which the instrument is drawn. If the 
receipt is in favor of a certain person or his order it must 
be endorsed by him : if it is drawn in favor of the liearer or 
endorsed in blank it is transferable by delivery alone.

A warehouse receipt docs not require to lie in any par­
ticular form, but the receipt itself and the faits and cir­
cumstances attending its issue should conform to the de­
finition in section ? (y), (£) ; and the document itself should 
as fully as possible he brought within one or other of the 
clauses (ii) and (iii), giving the name of the owner, a 
sufficient description of the goods, the place or places where 
the property is kept, or in the case of logs or r in 
transit, the two extreme1 places.

See sections 80, 87, 89 and 90. and the notes thereon for 
a discussion of these receipts as affected by the provisions of 
the Rank Act.

(A) ‘ hill of lading * includes all receipts for goods, wares 
or merchandise, accompanied by an undertaking to 
transport the same from the place where they were 
received to some other place, by any inode of carriage 
whatever, whether by land or water, or partly by 
land and partly by water ; S.'l V.. c. .'ll, s. 2 (e).

'Ilie bill of lading is a very ancient document, and by 
the custom of merchants is negotiable, when made to hearer 
or order or to assigns. It is in general use among all com­
mercial nations, and is much the same in its form and

5
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provisions. It was originally used for transportation of 
goods by water only. Ik legislation ami usage it has come 
to lx* applied to trans|notation by land. A “shipping note” 
given by the fî. T. It. Co. was held to be a “ bill of lading” 
within the Ontario Statute, :’>:*> Yi<-t. chap. 10. sec. 3 : Royal 
Canadian Haul' v. (I. T. It. Co., 23 V. ('. 0. 1\ 225 (1873). 
It is not the contract, for that bad been made before the 
bill of lading was signed and delivered, hut it is excellent 
evidence of the terms of the contract : Sewell \. Rurwie l’, 10 
App. Cas. at p. 105 (1881). When the goods have Iven 
received and the bill of lading signed, it is in general the 
evidence of the contract, and cannot be varied bv parol evi­
dence: Leduc v. Ward. 20 Q. It. I ). 175 ( ISSS ).

The Bills of Lading Act. 11. S C. chap. 118. provides 
that every consignee named in a bill of lading and every 
endorser of it, shall be vested with all rights of action and 
be subject to such liabilities as if the contract had been made 
with himself. It is not to prejudice the right of stoppage 
in transitu or of the unpaid vendor in Quebec, or the right 
to claim freight against the original shipper. I*'very bill of 
lading in the hands of a consignee, or endorsee for valuable 
consideration without notice, shall he conclusive evidence of 
such shipment as against the master or other person signing 
the same.

See sections 80, 87, 89 and 90. and the notes thereon.

(i) ‘ manufacturer ’ includes manufacturers of logs, tim­
ber or lumber, maltsters, distillers, brewers, refiners 
and producers of petroleum, tanners, Hirers, packers, 
eanners of meat. pork. fish, fruit or vegetables, and 
any person who produces by hand. art. process or 
mechanical means any goods, wares or merchandise: 53 
V., c. 31, s. 2 (f) : 63-64 V., c. 26. s. 3. s-s. 2.

See sections 88. 89. and 90.
(;) ‘president’ does not include an honorary president: 

4-5 Edw. VIT., c. 4, s. 4.

See section 24.

2. Where by this Act any public notice is required to be 
given the notice shall, unless otherwise specified, bo 
given by advertisement.—
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(a) in one or more newspapers published at the place 
where the head office of the bank is situate; and,

(b I in the I 'lnimln (iuirtlr. 53 \ .. <•. 31. k |u2.

APPLICATION.

UENKRAL.

3. The provisions of this Act apply to the several hanks 
enumerated in schedule A to this Act, and to every bank 
incorporated after the first day of .Ianuarv, one thou­
sand nine hundred and five, whether this Act is speci­
ally mentioned in its Act of incorporation or not, 
but not to any other bank, except as hereinafter speci­
ally provided. 53 Y.. v. 31. s. 3.

Schedule A to the Act of 1890 contained the names of 
thirty-six banks : Schedule A to the Act of 1900 contained 
the names of thirty-four. Of those in the former list three 
had suspended payment and were being wound up, viz., 
The Commercial Bank of Manitoba, which suspended July 
3rd. 1893 ; Ui Banque du l’eu pie, July 16th, 1895; and l.a 
Banque Ville Marie, July 25th, 1899. The Merchants' Bank 
of Prince Edward Island was added to the list on the 1st 
of March. 1892. I^t Banque Jacques Cartier, on July 3rd, 
1900. became Ui Banque Provinciale du Canada and the 
Merchants’ Bank of Halifax, on January 2nd, 1901, became 
the Royal Bank of Canada.

Schedule A to the présent Act. B. S. C. 1906. chap. 29. 
contains the names of thirty-four banks. Of those in the 
list of 1900, the Halifax Banking Company, and the Mer­
chant'* Bank of Prince Edward Island, have Keen merged in 
the Canadian Bank of Commerce; the Exchange Bank of 
Yarmouth, the People’s Bank of 1 tali fax and the People’s 
Bank of New Brunswick, in the Bank of Montreal; the Com­
mercial Bank of Windsor in the Union Bank of Halifax ; 
and the Summerside Bank in the Bank of New Brunswick. 
The Bank of Yarmouth. Nova Scotia, <uspended payment on 
the 6th of March. 1905.

The following new hanks ap)>ear in the list of 1906 : 'Die 
Sovereign Bank of Canada ; the Metropolitan Bank ; the
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Crown Bank of Canada: the Home Rank of Canada, the 
Northern Bank; the Sterling Rank of Canada; ami the 
United Empire Rank of Canada. It will thus he seen that 
seven hanks disappeared from the list of thou, and were re­
placed hv seven new hanks in the list of 1906.

The assets and business of the Ontario Rank were taken 
over by the Bank of Montreal in October. 190(5, and the 
People’s Rank of New Brunswick merged in the same in 
April, 11*07: while the Farmers Bank of Canada began busi­
ness in January, 1907.

On the 17th of January. 190K, the 8(1 offices of the 
Sovereign Bank were taken over by, and distributed among, 
twelve of the leading hanks, ami the business carried on bv 
them without even a rumour of the impending change having 
appeared in the public press. The c apital was reduced from 
four to three1 million dollars in 1907. and the directors came 
to the conclusion that the hank could not he carried on 
profitably.

In February, 1908. the shareholders of the Northern Bank 
and the Crown Bank voted in favor of an amalgamation of 
these two institutions under the name of the Northern Crown 
Rank, and authorized an application to Parliament to ratify 
the union.

The number of hanks doing business in Canada on Janu­
ary Jlst, 1908. was thirty-three, including the Rank of British 
North America, two less than in I9uu. and four less than in 
1890.

While the number of banks ha- decreased, the volume of 
hanking business has increased enormously. On t)eo. 31st. 
181*0. the paid-up capital of the hanks was $60,057,235: on 
Dec. 31st, 1900. $67,087,111 : on Dee. 31. 1907, $95,995,482 ; 
ihcir combined rest or reserve funds on these dates respect­
ively. $81,940,369. $34,501,349, and $95,995,488: and their 
deposits respectively $139.51*3.525, $164,383,538, and $578,- 
(553.921.

The Act does not apply to the Post Office Savings Ranks, 
nor to the (iovernment Savings Ranks, which arc governed 
by R. S. C. chap. 30; nor to Penny Ranks established under 
R. S. C. chap. 31 ; nor to the Quebec Savings Ranks regulated 
by R. S. C. chap. 32. These statutes will he found in the 
\ppendix.
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The provisions of the Bank Act «lu not apply to a foreign 
bank : Satioiud Bank of ('hiaujo v. Corcoran. «> O. R. 631 
(1884).

4. Charters continued The charter* nr Acts of incorpor­
ation, and any Acts in amendment thereof, of the 
several banks enumerated in schedule A to this Act 
are continued in force until the first day of duly, one 
thousand nine hundred and eleven, so far as regards, 
as to each of such banks.—
(a) the incorporation and corporate name;
(b) the amount of the authorized capital stock;
(c) the amount of each share of such stock; and,
(d) the chief place of business ;
subject to the right of each of such hanks to increase 
or reduce it* authorized capital stock in the manner 
hereinafter provided.

v\ As to all other particulars this Act shall form and be 
the charter of each of the said hank* until the first 
day of duly, one thousand nine hundred and eleven.

3. Nothing in this section shall be deemed to continue in 
force any charter or Act of incorporation, if. or in so 
far as it is, under the terms thereof, or under the 
terms of this Act or of any other Act passed or to he 
passed, forfeited or rendered void by reason of the 
non-performance of the conditions of such charter or 
Ad of incorporation, or by reason of insolvency, or for 
any other reason. 03-04 V., c. 2(5, s. 0.

The question whether the charter of a bank might be an­
nulled by a writ of scire facia# in the Exchequer Court at the 
instance of the Minister of Justice was considered by the lat­
ter in a matter of Sarazin v. Bank of St. Hyacinthe, 28 L. 
<J. Sîîo (1881). The application was refused on the 
merits, and doubts expressed as to the regularity of such a 
proceeding.

By the Act of 1900 the charters of all the banks were 
extended to the 1st of July. 1911, and those granted since 
1900 expire at the same time. The present Act will probably 
he revised in the session of 1910. and the charters extended 
for another ten years.
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HANK'S IN COl'Usi; 01 WINDINO-ÏT.

5, The provisions of tins Act slinll continue to apph 1" 
the banks named in sehedule A to the Hank Act. 
passed in the fifty-third year of Her late Majesty’s 
reign, chapter thirty-one. and not named in schedule 
A to this Act. but only in so far as may he necessary 
to wind up the business of the said hanks respectively; 
and the charters or Acts of incorporation of the said 
banks, and any Acts in amend men* thereof, or any 
Acts in relation to the said hanks now in force, shall 
respectively continue in force for the purposes of 
winding-up, and for such purposes only.

2. The sections of this Act enumerated in the next fol­
lowing section shall continue to apply to the Hank of 
British Columbia, but only in so far as may he neces­
sary to wind up the business of the bank. 6J-6-1 V., 
e. 26, s. 5.

The banks referred to in sub-set. 1 are those named under 
section d. page 12. as having suspended payment or having 
been merged in other banks.

The Hank of British Columbia was incorporated by 1 loyal 
Charter in 1862. with its head office in 1/union, England, 
and had branches in British Columbia and the Pacific States. 
It was purchased by and merged in the Canadian Honk of 
Commerce on the 2nd of January. liMll.

THE BANK OK BRITISH NORTH AMERICA.

6. The sections of this Act which apply to the Rank of 
British North America arc sections.—

one; two; six ; seven ; thirty-nine; forty-five; fifty- 
seven to sixty-one. both inclusive; sixty-three to one 
hundred arid twenty-four both inclusive ; one hundred 
and thirty ; one hundred and thirty-two to one hun­
dred and fifty-two both inclusive; and one hundred 
and fifty-four to one hundred and fifty-seven, both 
inclusive.
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2. The other sections of this Act do not apply to the 
Rank of British North America. 53 V.. c. 31, s. 6; 
63-64 V.. c. 26, a. 7.

A reference to the sections above mentioned will show 
that the provisions of the Rank Act which are applicthle to 
the Bank of British North America are those relating to that 
portion of its business transacted in Canada, and which are 
specially intended for the protection of the public. The 
sections which do not apply to it are chiefly those relating 
to the operations at the head office, such as the incorporation, 
organization, shares, calls, double liability and insolvency. 
As to such matters it is regulated by the terms of its Imperial 
Charter.

The bank began business on the 28th of May, 1836, as a 
banking partnership, ft was granted a Royal Charter on the 
23rd of April, 1840. Supplemental charters were granted 
October 5th, 1852. and May 27th, 1884. Royal Warrants 
have been granted from time to time extending its right 
to do business, corresponding to the extensions granted to the 
Canadian banks by the Canadian Bank Acts.

7. Kor the purpose* of the several sections of this Act 
made applicable to the Bank of British North Amer­
ica the chief office of the Bank of British North 
America shall be the office of the bank at Montreal 
in the province of Quebec. 53 V., c. 31, s. 7.

INCORPORATION AND ORGANIZATION OF BANKS.

S. The capital stock of every hank hereafter incorporated, 
the name of the bank, the place where its chief office 
is to be situated, and the name of the provisional dir­
ectors. shall he declared in the Act of incorporation 
of every such hank respectively. 53 V., c. 31. s. 9.

9. An Act of incorporation of a bank in the form set 
forth in schedule B to this Act shall he construed to 
confer upon the hank thereby incorporated all the 
powers, privileges and immunities, and to subject it 
to all the liabilities and provisions set forth in this 
Act. 53 V., c. 31. s. 9.
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The skeleton form in schedule B contains blanks for tho 
four provisions named in section and also states that the 
Act of incorporation shall remain in force until July 1st, 
1911, subject to the provisions of section Hi as to obtaining 
a certificate to do business within a year.

10. The capital stock of am hank hereaftrr incorporât**! 
shall he not less than fix. hundred thousand dollar*, 
and shall he divided into shares of one hundred dol­
lars each. 53 V., c. 31, s. 10.

These provisions as to minimum capital stock and the 
amount of shares of new bank> were first enacted in 1890. 
In 1900 there were six banks fining business with a sub­
scribed capital of less than $500.000. N'oxx there is only 
one. viz.. St. Stephens Rank, which lias a capital of 
$200,000. Of the others, the Exchange Rank of Yarmouth 
and the People’s Bank of New Brunswick have been merged 
in the Bank of Montreal; Summerside Bank in the Bank 
of New Brunswick, and the Merchants’ Rank of Prince Ed­
ward Island in the Canadian Bank of Commerce: while the 
Bank of Yarmouth suspended payment, ami is being wound 
up.

11. The number of provisional directors shall be not less 
than five.

2. The provisional director* shall hold office until dir­
ectors are elected by the subscribers to the stock, as 
hereinafter provided. 53 V.. e 31. s. 11; 4-5 E.
VII., c. 4, e. 1.

The Act of 1890 provided that the number of provisional 
directors should be not less than five nor more than ton. 
The latter provision was struck out in 1905.

The election of directors by the subscribers is provided for 
in section 13.

12. Opening of stock books. — For the purpose of organ­
izing the bank, the provisional directors may, after 
giving public notice thereof, cause stock hooks to Ik* 
m'l.b.a. 2
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opened, in which shall be recorded the subscription» 
of such persons as desire to become shareholders in 
the bank.

2. Sncli lx»oks shall In opened al the place where the 
chief office of the bank is to Ik- situate, and elsewhere, 
in the discretion of the provisional directors.

3. Such stock hooks max be kept open for such time a* 
the provisional directors deem necessary - «53 V. c. 31. 
8. 12.

This and the following section contain all the provisions 
in the Act as to the powers and duties of provisional dir­
ectors. While no special rules arc laid down for their guid­
ance, they should follow the approved and well recognized 
methods adapted to such bodies. All such steps as are 
reasonably taken by them in good faith for accomplishing 
the duty entrusted to them, viz., organizing the hank, would 
no doubt be upheld.

One of the first steps would naturally In- to meet and 
organize bv the election of a provisional president or chair­
man. and the appointment of such other officers as arc neces­
sary for carrying out the work indicated m this section.

A majority of the directors would form a quorum. How- 
brack Coal Co. \. Tray nr. ■■ Il A V 151 ( 1S(>0) ; Re London 
<f- Southern Co*. /•'. L. Co., 31 Vh. D. 88.3 (1885); R. S. V. 
chap. 1. sec. 31 (e). The business specified should, as a rule, 
he done at regularly «-ailed and organized meetings: D’Arry 

tc. Ry. Co. L. R. 8 Ex 158 (1867); Re 
Ilny. 'uft Cold //. tf- M. Co.. [1900] V Ch. 830. Where 
the subscribers who were the provisional directors, and who 
had the right to determine the number of directors, and the 
names of tin- first directors, did so by a writing signed by 
all of tin-in, without holding a meeting, their action xvas 
upheld on the ground that the Act did not require them to 
act jointly or as a hoard : In re. Great Northern «S’, if C. Works 
Kx /Hirtr Kennedy. 44 (’h. 1». 472 (1890).

Notic-v <>f thi1 opening of the stock books should be given 
in one or more newspapers published at the place where the 
head office of the hunk is si . and in the Canada Gate fir 
si'C. 2. sub-sec. 2.

,,

91
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The ordinary form of the heading of these stock books 
is in the nature of an application for shares. Like any other 
offer it requires an acceptance to make a binding contract. 
It may be withdrawn before it is accepted: Wallrue’s Cast.
11!)001 2 Ch. 271. It lias been held that a verbal revocation 
is sufficient if made to a person who has authority to receive 
it: Truman's Case, [1894] 3 Ch. 272; Mallory's Case, 3 0. 
L. R. 552 (1902).

Un account of the Act containing so little upon the sub­
ject of such applications or subscriptions for stock, and noth­
ing upon the allotment by the provisional directors, or the 
collection of the $250,(HM) mentioned in the next section, it. 
is desirable to embody fully in the heading of the subscription 
books the terms of payment, etc., to which the subscriber 
agrees: also that the applicant will take a specified number 
of shares or such smaller number as max be allotted to him 
by-the provisional directors.

In Galloway’s Case, IV O. L. R. 107 (1900), it was held 
that under the Ontario Companies Act. the din t tors had no 
authority to delegate to a subordinate officer authority to 
allot stock on such applications as might he made. See to 
same effect lit Leeds Banking Co.. L. R. 1 Ch. 5iil (ISlid).

To make a binding contract there must he not only an 
allotment, but a communication id' il to the sul»st riher : Bel- 
luff’s Case, !.. R. 2 Ch. 527 (1867); Gunn's ('use. I,, k. 3 
Ch. 40 (1867).

Unless there is something pointing to the contrary a 
notice sent by post is sufficient even though it does not reach 
the subscriber, provided the hank he not in fault: Household 
Fire Ins. Co. v. Grant. 4 Kx. D. 216 (1879).

The contract for shares is complete if it lie an offer on 
th«‘ part of the bank and an acceptance by the sul>scriber; 
or if it he an undertaking to take shares made under seal 
oi for valuable consideration, it cannot be revoked. Nelson 
Coke Co. v. Pellatt, 4 O. L. R. 181 (1902); (■alderwood’s 
Cuse. 10 O. L. R. 705 ( 1905).

Notice of allotment may be waived, by the subscriber act­
ing as a shareholder or director, or in a manner consistent 
only with an acknowledgment of an acceptance of his appli­
cation: Lerita’s Case, L. R. 3 Ch. 36 (1867).
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No power is given to fill any vacancies. So long as 
ihe number is not reduced below the minimum of five the 
remaining members may act. As the bank by section 16 
must be organized within a year or its charter lapses, vacan­
cies are not likely to occur. In some cases where the charters 
have been extended, power has been expressly given to fill 
vacancies : see ti Edw. VII., chap. 127, sec. 3.

As pointed out in the note under the next section, there 
does not appear to be any provision in tin* Act for enforcing 
payment of these subscriptions by the provisional directors, 
or even any express provision for excluding subscribers in 
default from taking part in the organization of the bank. 
See North Simcor liy. Co. if* Toronto, 36 TJ. C. Q. R. at p. 
119 (1874), and Michi» v. Erie tf- Huron liy. Co.. 26 V. C. 
('. I\ at p. 571 ( 1876). Until this is remedied by legisla­
tion, it would be well to provide for it in the terms of sub­
scription in I he stock books.

The provisional directors should make an allotment of 
stock to the subscribers and give them notice of it:" Nasmith 
v. Manning. 5 S. (*. Can. 417 (1881) ; In re Scottish Petro­
leum Co., 23 Cli. 1>. 413 (1883). Tins would he indispens­
able in case the subscription was in the form of an applica­
tion, or the stock was over subscribed ; but should be done in 
any ease in order to bind the subscribers: Lake Superior 
Nav. Co. v. Morrison. 22 V. C. C. P. at p. 220 ( 1872) ; 
European anil N. I. liy. ('o. v. McLeod, 16 N. R 
( 1875: Common v. Matthews, Q. R. 8 Q. R. 138 (1898).

Parol evidence is inadmissible to contradict the uncon­
ditional terms of the subscription : Hamilton v. Holmes, 33 
N. S. 102 ( 1900).

Uthotigh nothing is said in the Act about the appoint­
ment of scrutineers, tin meeting may appoint scrutineers to 
take the votes and report to the chairman if it sees 
lit Wandsworth (V v. Wright. 22 L. T. N. S. 404 (1870).

13 First meeting of subscribers. -So soon as a sum not
less than five hundred thousand dollars of the capital 
stock of the bank has been bona fide subscribed, and 
a sum not less than two hundred and fifty thousand 
dollars thereof has I teen paid to the Minister, the pro-
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visional directors may, by public notice, published for 
at least four weeks, call a meeting of the subscribers 
to the said stock, to be held in the place named in the 
Act of incorporation as the chief place of business of 
the bank, at such time and at such place therein as 
set forth in the said notice.

2. The subscribers shall at such meeting,—
(a) determine the day upon which the annual gen­

eral meeting of the bank is to he held ; and,
(b) elect such number of directors, duly qualified 

under this Act. not less than five, as they think 
necessary.

3. Such directors shall hold office until the annual gen­
eral meeting in the year next proceeding their elec­
tion.

4. Upon the election of directors ds aforesaid the func­
tions of the provisional directors shall cease. 53 \\. 
c. 31, s. 13; 4-5 K. VII., e. 4. s. ?.

It would appear that it is expected that the $250,000 
shall be paid voluntarily. No power is given to the provi­
sional directors to sue. It is only to the directors elected 
by the shareholders that the Act gives power to make calls 
and to enforce payment by suit or forfeiture. Even the 
power of cancelling subscriptions for non-payment of ten 
per cent, within thirty days after subscribing is given to 
the directors only : see. 37. The provisional directors should 
embody the terms in the heading of the stock books and pros­
pectus.

For conflicting decisions as to the powers of provisional 
directors regarding contracts which they may make, see 
Allen v. Ontario <f 11. R. Ry. Co., 29 O. R. 510 (1898) ; 
O'Dell v. Boston & N. S. Coal Co, 29 N. S. 385 (1897). 
and North Sydney Mining Co. v. Greener, 31 N. S. 41 
(1898).

The notice calling the meeting of subscribers should be 
inserted for at least four weeks in one or more newspapers 
published at the place where the head office of the bank is 
situate, and in the Canada Gazette: see. 2. sub-see. 2.
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'Hiv Act is silent a* to whether all subscribers, even those 
who may not have paid even the first ten per cent., are entitled 
to vote. They are not vailed shareholders, and it is not 
stated that the subsequent provisions as to shareholders vot­
ing are applicable to this meeting. As suggested under the 
preceding section, it would he well to make it a condition 
of the subscription, that only those subscribers who pay the 
required portion of their stock shall be qualified to take part 
in this meeting, and that the provisions of section 32 shall 
apply so far as they may lx* applicable. Sufficient care does 
not appear to have been taken to adapt the present and other 
new sections of the Act to section 18 and others taken from 
the former Bank Acts. For instance, the subscribers, at the 
meeting for organization provided for in this section, are 
to fix the day on which future annual meetings are to be 
held, and arc to determine the number of directors, which 
shall he not less than five ; while section 1* provides that 
these matters are to he regulated by by-laws to be passed 
by the shareholders. Nothing is said as to proxies for this 
first meeting, nor is any authority given to provide for them. 
l»o any of the provisions of section 32 a* to the manner of 
voting and the counting of votes apply ? And if so, which 
of them ? ( an flu* subscribers at this first meeting pass the 
by-laws mentioned in section is as to the remuneration of 
the president or other directors, or as to the amount of dis­
counts. etc. ? I* lit il these matters are settled by legislation 
it would lie well to apply the rules laid down in section 32 
so far as practicable. It seems reasonable that at least some 
of the matters mentioned in section IS in addition to the 
date of the annual meeting, and the number of the director» 
for the first year, should he provided for at the general meet 
mg for the organization of the hank, ns the occasion for the 
application of several of them will arise during the first year

Since the Act of 1871 the minimum amount of subscribed 
capital to enable a hank to commence business has been 
$500,000. I nder this Act it might obtain a certificate from 
the Treasury Board when $100,000 was paid up, another 
$100,000 being required to be paid within two years there­
after. Since 1890 it has been necessary that $250.000 he
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not only paid in. but actually paid over to the Minister of 
Finance. Iiefore the holding of the meeting to ehrt directors.

There is no suggestion in the Act that any particular 
quorum of subscribers or shareholders either as to individuals 
or as to the number of shares held by them, is required for 
this first meeting or any subsequent general meeting.

The common law rule that in the absence of any other 
provision as to a quorum a majority of the whole number is 
necessary to form a quorum applies only to those bodies 
where the number is fixed and definite. Where the body, 
ns here, consists of an indefinite numb t. the rule is that 
where the proper notice is given and the meeting is regularly 
assembled, a majority of thos- who assemble may transact 
the business, unless the number rail he said to he unreason- 
ablv small for the business to he done: 1 fAndlcy on (1otn~ 
ponies (fitli od.). p. 208; I Thompson on Corjhirations, see. 
725; Craig v. First Presbyterian Church. 88 Pa. State 42 
(1878).

In the case of hanks the subscribers and shareholders are 
usually so numerous and widespread that it would he prac­
tically impossible to obtain the presence of a majority at a 
meeting.

It takes al least two persons t<> constitute a meeting: 
Sharp v. Dawes, 2 Q. R. I). 20 (ls*ii).

14. Bank commencing business The hank shall not issue 
notes or commence the business of hanking until it 
has obtained from the Treasury Board a certificate 
permitting it to do so.

2. No ration for such certificate shall he made until 
directors have been elected by the subscribers to the 
stock in the manner hereinbefore provided. 53 V. 
c. 31, s. 14.

The preliminary statutory requirements for the organ­
ization of a hank and commencing business are the follow­
ing, and are to be taken in the following order: ( 1 ) Obtain­
ing Act of incorporation; (2) subscription of at least $500.- 
000 of stock: (3) payment in on account of stock of $250,000; 
(4) payment over to the Minister of Finance of $250.000;

".mi

47



TilK BANK ACT.24 | 8. 14
I

(5) holding meeting of subscribers and electing directors, 
etc. ; Mi) application for certificate to do business ; (7) issue 
of such certificate by Treasury Board within a year from the 
passing ol' the Act of incorporation or within the time fixed 
by a subsequent Act.

Any person offending against sub-section 1 of this sec­
tion is by sert ion 132, guilty of an offence against the Act, 
and by section 157 liable to a fine not exceeding $1,000, or 
to imprisonment for five years or to both.

15. Conditions as to certificate.—No certificate shall be 
given by the Treasury Board until it has been shown 
to the satisfaction of the Board, by affidavit or other­
wise. that all the requirements of this Act and of the 
special Act of incorporation of the bank, as to the 
payment required to be made to the Minister, the elec­
tion of directors, deposit for security for note issue, 
or other preliminaries, have been complied with, and 
that the sum so paid is then held by the Minister.

2. No such certificate shall be given except within one 
year from the passing of the Act of incorporation of 
the oank applying for the said certificate. 53 V., c. 
31, s. 15.

16. If certificate not granted.—If the bank does not ob­
tain a certificate from the Treasury Board within one 
year from the time of the passing of its Act of incor­
poration, all the rights, powers and privileges con­
ferred on the bank bv it* Act of incorporation shall 
thereupon cease and determine, and be of no force or 
effect whatever. "3 V. c. 31, a. 16.

17. Deposit, how disposed of.—Upon the issue of the cer­
tificate in manner hereinbefore provided, the Minister 
-hall forthwith pay to the bank the amount of money 
so deposited with him as aforesaid, without interest, 
after deducting therefrom the sum of five thousand 
dollars required to be deposited under the provisions 
of this Act for the securing of the notes issued by 
the hank.
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2. In case no certificate is issued by the Treasury Board 
within the time limited for the issue thereof, the 
amount so deposited shall lie returned to the person 
depositing the same.

3. In no case shall the Minister be under any obligation 
to see to the proper application in any way of the 
amount so returned. 53 V., c. 31, a. 17.

I he Minister of Finance is to retain the above sum of 
$5,000 until the adjustment takes place in the following 
year: s&2. 61, =>. 2

INTERNAL REUFLATIONS.

18. By-laws—The shareholders of the bank mav regulate,
by by-law, the following matters incident to the man­
agement and administration of the affairs of the baik,
that is to sav:—
(a) the day upon which the annual general meeting 

of the shareholders for the election of director* 
shall be held;

(b) the record to be kept of proxies, and the time, 
not exceeding thirty days, within which proxies 
must be produced and recorded prior to a meeting 
in order to entitle the holder to vote thereon ;

(c) the number of the directors, which shall be not 
less than five, and the quorum thereof which shall 
be not less than three:

(d) Subject to the provisions hereinafter contained, 
the qualifications of directors;

(e) the method of filling vacancies in the board of 
directors, whenever the same occur during each 
year ;

(/) the time and proceeding.- for the election of dir­
ectors, in case of a failure of any election on the 
day appointed for it ;

(#) the remuneration of the president, vice-president 
and other directors ; and.
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( h ) tin* amount of discounts or loans which may he 
made to directors, either jointly <>r severally, or to 
anv one linn or person, or to any shareholder, or 
to corporations. 58 V.. c. .’11. s. 18; 4-5 E. VI1.. 
c. 4, s. 3.

By-laws.—The shareholders may pass general by-laws 
or regulations for the internal government of the bank on the 
subject g mentioned in this section. The details of the man­
agement and the currying out of these regulations are en­
trusted to the directors under sec tion .Ml.

These by-laws may Ik- passed at the* annual general meet­
ing or at. a special meeting called for the purpose; when the 
shareholders meet they should organize hv ele.-ting one of 
their number as chairman, and by appointing a secretary who 
need not he a shareholder. Proper minutes of nil these 
meetings should he taken and recorded.

Several of the matters named in this section which may 
now be regulated by by-law. were formerly embodied in the 
charters of the respective hanks.

No particular formality is required for by-laws: hut as 
they are usually intended for a permanency, and not for a 
temporary use-, they should lx? drawn up with care in statu­
tory form. A by-law should be consistent with the statute 
under which it is framed and with the general law. It should 
al'o lie certain and free from ambiguity, general in its appli­
cation. reasonable and positive in its terms.

The shareholders niav pass these bv-laws at an annual 
meeting, or at a special meeting called for the purpose. A 
simple majority of the shares present and voting is -uffi- 
eieut. By-laws should !>• attested by the presiding officer 
and by the seal of the hank. If the» meeting is not unanim 
ons. the voting on a by-law must l>e b\ ballot, and in accord­
ance with the other provisions of section 32.

The by-laws are binding upon the shareholders, officers 
and employees. Strangers dealing with the bank are justi­
fied in assuming that the by-laws were regularly passed: 
l!opal Hunk of India's Cast1 L R. 4 Oh. *252 (1869).
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Annual Meeting. -Cutil lsTl the (icm-ral Bul k A.t- did 
not authorize the shareholders t<> fi\ the date of the animal 
meeting. The day was formerly named in the several Ants of 
incorporation. In the ease of a new hank, tin day should 
he fixed at. the first meeting of subscribers: gee. 13. s.-s. ?. 
The place of meeting is the head office : the directors fix the 
hour. Public notice should he given for at hast four weeks 
in a newspaper published at the place where the head office 
is situate: s<>c. 21. The by-laws should provide for the case 
of failure to hold the annual meeting on the day appointed, 
or failure to elect directors at it. Otherwise a special gen­
eral meeting might be called in accordance with sec. 31. At 
this annual meeting the directors are elected : sec. 21 : and a 
detailed annual statement of the affair* of the bank laid 
before the shareholders : see. 54.

There is at common law a right of adjournment of the 
annual meeting: AV</. \. \\ Imblrilnii l.onil llonril, x (,». IV 
D. 459 (188?). The notice need not state the business to be 
transacted at. the adjourned meeting : >C(ul<Uiuj v. /,--/•</»/ 3 
il. L C. 418 (1851).

The president presides c.r at meetings of the hoard
of directors; hut at the annual meeting and other meetings 
"f shareholders, they have a right t<> elect the pre-'dimr officer. 
I su ally the president is voted to the chair, reads th< annual 
report and moves its adoption. The meeting appoints its own 
secretary.

Proxies. The by-law?- may require proxies to have been 
produced thirty or any less number of days before a meet­
ing, hut not more than thirty days, hi the absence of a 
by-law they might be produced up to the time of the meet­
ing. or even up to the time of voting. Only proxies that 
comply with all the provisions of the Art should lie recorded. 
Thus the proxy must not be two years old ; both the share­
holder giving the proxy and the one to whom it is given 
must have held their stock for at least thirty days; neither of 
them can be a manager, cashier, clerk or other subordinate 
officer of the bank: and neither must be in arrenr for anv 
call on the stock being voted on or qualifying: sec. 32 When 
a regulation was passed requiring proxy papers to he attested.
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this was lif-ld to be imperative, and proxy papers not so 
attested were rejected: Ifarben v. Phillips. 23 Ch. D. 14 
( 1883). The Act docs not contain such a provision, nor does 
it in express terms give power to the shareholders to make 
such provisions by by-law or otherwise; so that the question 
to be decided as to the validity of proxies would probably be 
whether they were reasonably sufficient for the purpose they 
were intended to serve, and whether they complied with the 
requirements of the Act and of any by-law authorized by it. 
A corporation may give a proxy: Indian Zordone Co. 26 Ch. 
I). 70 ( 1884). A proxy paper executed with the name of the 
proxy left blank may be subsequently filled up: Et parte 
Lancaster, 5 Ch. D. 911 (1877). So also as to the date of a 
meeting at which it is to be used: Ernes/ v. Lama Mines, 
11897] 1 Ch. 1.

Directors.—The Act of 1890 provided that the number of 
directors should not be less than five nor more than ten. The 
amending Act of 1905 struck out the maximum limit. Under 
the Companies Act it had been held that if the number was 
reduced below the minimum, the remaining directors could 
not transact business before vacancies were filled. Section 25 
provides that a quorum of the remaining directors may con­
tinue to transact the business of the bank.

In the absence of a by-law a majority would be a quorum : 
llowbeach Coal Co, v. Teagve, 5 IT. & N. 151 (1860); lie 
London, etc.. Land Co., 31 Ch. I>. 223 (1885) ; R. S. C. chap. 
1. sec. 31(c). Jf, however, without, any by-law on the subject, 
any three or more directors have usually conducted business 
at meetings of the board, such number would be held to he a 
quorum : English and Irish Rolling Stock Co., Lyon's Case. 
35 Beav. 646 (1866) ; Liter's Cave, L. R. 4 Eq. 233 (1867). 
The stock qualification in section 20 may be increased but 
cannot he diminished. The president, vice-president, or a 
director may be removed by the shareholders for just cause: 
sec. 31, s.-s. 4.

Remuneration. —No president, vice-president, or other 
director can receive any sum for his services except under a 
by-law passed by the shareholders.
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Discounts.—The shareholders mav pass a by-law fixing the 
maximum amount that may be lent to directors, or to any firm 
or person, or to any shareholder, o" to corporations. The 
aggregate amount of loans to directors, and firms of which 
they are partner», must be given in each monthly statement 
»ent to the Minister of Finance: sec. 11*. and schedule 1>.

2. Guarantee and pension funds The shareholders may 
authorize the directors to establish guarantee and 
pension funds for the officers and employees of the 
bank and their families, and to contribute thereto out 
of the funds of the bank. 53 V., c. 31, s. 18, g.-s. 2.

This was first enacted in 1890. The Act of 1871 vali­
dated bv-laws for establishing a guarantee fund for the em­
ployees of the bank, but did not in express terms authorize 
the voting of money of the bank 10 the fund, a provision 
which is continued in section 29, s.-s. 2 of the present Act.

3. Existing by-laws continued. -Until it i~ otherwise pre­
scribed by by-law under this section, the by-laws of the 
bank on any matter which may Ik1 regulated by by-law 
under this section shall remain in force, except as to 
any provision fixing the qualification of directors at an 
amount less than that prescribed by this Act. 53 V., 
c. 31, s. 18.

The minimum qualification of directors i* fixed bv section 
*0, varying according to the paid-up capital of the bank. Tin- 
shareholders may raise the qualification, hut thev cannot lower 
it.

19. Board of directors. Tin- stock, property, affairs and 
concerns of the bank shall he managed hv a board of 
directors, who shall be elected annually in manner 
hereinafter provided, and shall be eligible for re-elec­
tion. 53 V.. v. 31, s. 1!»

The board is to he composed of such number of directors, 
not. less than five, as the shareholders may have determined : 
secs. 13 and 18. For the manner in which the shareholders 
may control the directors, see sections I \ 27. and 31. Among 
the specified duties and power* of directors are the following:
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Tu make by-laws: sec. 29 ; lu appoint uHicers, clerks, etc., ami 
tu require them to give bonds: set . 30; to call special meetings 
of the shareholders : set . 31 : to allot stock: set . 34; to regu­
late transfers: sec. 36; tu make calls: sec. 38: to make 
animal statements: sec. 54; to declare dividends: sec. 57; to 
make monthly returns to the Minister of Finance: sec. 112.

Such mutters as the Act does not require to be done by 
by-laws max be done by resolution. By-laws should have the 
corporate seal uilixed ; as also such deeds and documents as re- 
• |iiire a seal by a law of the Dominion or of the Province where 
they are executed, or of the place where they are to be used. 
See Bank uf i' pper Canada v. Widiaer, 2 U. C. 0. S. 222 B. 
(1832): Bank of Comméra1 v. Jenkins, 16 0. 1». 125 (1SSS).

No director shall vote on the question of a loan to himself, 
or on any other matter in which he has a pecuniary interest. 
When acting as a director lie is in the position of a quasi-lrus- 
t<*e for the shareholders, and should not have any adverse per­
sonal interest. Me is hound to use diligence in the perform­
ance of his duties: lie Forest uf Dean Coal Co.. 10 Ch. D. 450 
(1878); Cheritable ('orjxtration v. Sutton. 2 Atk. 405 
(1742).

The duty of directors is so tu conduct the business of the 
hank as to obtain for the benefit of the shareholders the 
greatest advantages that can he obtained consistently with the 
trust reposed in them by the shareholders and with honesty 
to other people. Directors who so use their powers as to 
obtain benefits for themselves at the expense of the other 
shareholders, without g them of the facts, even
though in so doing they act without fraud, and in the belief 
that they are doing nothing wrong, cannot be allowed to re­
tain those benefits, but must account for them, so that all the 
shareholder' may participate in them: Alexander v. Auto­
matic Telephone Co.. | 1900] 2 Ch. 56.

The business of the board should be done at regularly con­
stitutif meetings. by at least a quorum, as fixed by
hv-lnw. If all the directors are present notice is immaterial : 
if they are not. all should have had notice. The decisions 
arrived at should he in the form of resolutions. The assent 
even of a majority of the directors not given at such a meeting

7110
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will not hind tin1 bank: D'Arcy v. Tamar liy. Co., L H. 2 Ex. 
158 (I8ti7) ; Re Marseilles Extension I.. R. 7 Vli. at p. 
178 (1871); O’l>ell v. Roston <t; A . Coal ('uv 29 N. S. 385 
(1897).

There must hr a quorum of qualitied directors present to 
do business. If any director? are incompetent to act on 
account of being personally interested in any question, it can­
not he disposed of unless there be a quorum qualified to act : 
Y nil l v. Grey mouth Taint Co., 11904 | 1 Ch. 32.

The acts of de fado directors in dealing with third persons 
within the powers conferred on them by the Act are valid, and 
will bind the bank, even though they may have been illegally or 
irregularly elected: In re Conn by Life Assurance C><.. !.. I?. 5 
Ch. 288 (1870) ; Homard v. Patent Ivory Manufacturing Co. 
38 Ch. I». loti (1888) ; Royal British Rani,- v. Tun/uand ti K. 
À it. 327 1185Ü) ; Mali (me y v. East Ifolyfnrd Mining Co., !.. 
R. 7 H. L. 8fi9 (1875); Raird v. Rani: of Washington. 11 
Sergeant & Rawle (Pa.). Ill (1824)

The above rule is followed in the ease of outsiders partly 
on the ground that if shareholders allow certain persons to 
occupy before the public the position of directors, the hank 
should suffer rather than those who have l>een dealing with 
it in good faith.

In like manner, third parties in good faith arc not affected 
by mere irregularities on the part of the directors or officers of 
a bank. Where the quorum of directors was three, and only 
two were present and authorized the secretary in affix the seal 
to a mortgage deed, it wa.- held not necessan for the mort­
gagees to enquire whether the secretary was duly authorized, 
and it must be taken that the mortgage was duly executed : 
1ounty of Glimi ester Rani, v. Iludry Merthyr Co. 11895J 1 
(’ll. 325. See also In re lianl: of Syria. | 1901 | 1 ('ll. 115; 
and to the same effect Montreal d- St. Lawrence L. <.(• P. Co. 
v. Robert. 1190ti] A. (’. 203.

It is not incumbent on a person lending money to a cor­
poration to ascertain that all the proceedings of the company 
and its shareholders, inter sc. have been strictly regular : 
Colonial Rank- v. 1 Villan. !.. R. 5 1\ C. 117 ( 1874). Where 
a person on reading a deed of settlement would find, not a
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prohibition from borrowing, lml a permission to do so on 
the * _ of a resolution of the shareholders, he would
have a right to infer the fact of a resolution authorizing 
that which on the face of the document appeared to he legiti- 

"y'doni : Hogal Hritish Honk v. Turquand, 6 E. & R. 
327 (1856). Rut where there is a prohibition in the Act to 
incur certain expenditure except on a two-thirds vote of the 
shareholders, enquiry should be made whether this special 
provision were observed : Commercial Hank v. Créât Western 
flailway Company, 3 Moore X. S. 205 (1865).

A bank is liable also for the torts of its directors com­
mitted bv them when acting within the scope of their auth­
ority, even in the case of fraud and forgery : hut the directors 
in such a case must be acting on behalf of the bank, and not 
merely to further their private ends: Harwich• v. English 
Joint Sto a Bank I R. ? ■ 266 (1867 ) : Weir v. Hell. :•>
Ex. D. 238 (1878): Shaw \ Port Philip Cold Mining Co.. 
13 Q. B. 1). 103 (1ss|): Hritish Mutual Hanking Co. v. 
Charnwood Forest By. Co. 18 <). R. T>. 717 (1887).

A hank not otherwise liable for the acts of its directors 
or officers may become so by ratification : but if the act is 
ultra i ires the bank, it cannot he ratified even with the assent 
of the shareholders: Ashhnry By. Co. v. Biche, L. R. 7 H. L. 
at p. 681 (1875) . Irvine v. Cnion Hank of Australia. 2 App 
Cas. 366 (1877).

The board may delegate to a committee of its members or 
to officers of the bunk certain matters connected with the busi­
ness. and may generally delegate the execution of its deci­
sion.-: In re Taurine Co.. 25 Oh. D. 118 (1883).

20. Qualifications -Each director shall.—

(а) when the paid-up capital stock of the bank is one 
million dollars or less, hold stock of the bank on which 
not less than three thousand dollars have been paid up;

(б) when the paid-up capital stock of the hank is ov«*r
one million dollars and does not exceed three million 
dollars, hold stock of the bank on which not less than 
four ' < have been paid up: and,

5

5892

76559^41



fl. VO I yUAMFiCA'IiOX ut MHKITOHH. Mil

(<*) when the pu id-up vapiUil stock of the bank exceeds 
three million dollars, hold stock of the hank on which 
not less than five thousand dollars have been paid up.

2. No person shall he elected or continue to be a director 
unless he holds stock paid up to the amount required 
by this Act. or such greater amount as is required by 
any by-law in that behalf. 53 \ ., c. 31. ss. IS and 19.

By section 18 (d), the shareholders may, subject to this 
section, determine the qualification of directors. They muv 
raise the requirements of the section hut cannot lower them. 
Before 1890 it was sufficient to hold the above amounts of 
stock even if only partly paid up.

The Companies Act, 1?. S C. chap. 79, sec. 75, requires 
a director to own the required number of shares “ absolutely 
in his own right.” These words would probably he construed 
to mean that he must be the bénéficiai as well as the legal 
owner. In England where a director was required to hold 
the shares “ in his own right,” it was held to be sufficient for 
him to have the legal, without the beneficial ownership: Pul- 
brook v. Richmond ('onsolidated Mining Co.. Oh. I). 610 
(1878). This construction was questioned by Cotton. L.J., 
but upheld by Bindley, L.J., in liainbridge v. Smith. 11 Oh 
1). 462 (1889)1 and was followed in Coo/ier v. Criffin* 
[18921 1 Q. B. 751; Howard v. Sadler, 118931 1 y. B. 1; 
Sutton v. English and C. P. Co., [1902 | 2 Oh. 502; and 
lioschock Co. v. Fake, |1900| 1 Oh. 118. It would therefore 
he sufficient if he remained the registered owner of the re­
quired number of shares after having pledged or olherwi.-i- 
dealt with them.

It will he observed that the Bank Act. dors not use even 
the expression, “in his own right;” it simply requires the 
director to hold stock on which the required amount has been 
paid. It would be sufficient if he is the registered owner in 
the hooks of the bank of the necessary amount of stock. 'Vite 
bank would have no right to look beyond its own register.

Shares transferred to the name of a director so as to give 
him the necessary qualification, and of which the transferrers
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remained the beneficial owner*, cannot be charged for ptiy- 
ment of a judgment debt incurred by the director: Cooper v. 
Origin, |1892| 1 Q. B. 740.

3. A majority of the directors shall be natural born or 
naturalized subjects of 1 lis Majesty. 53 V., c. 31, 
as. 18 and 19.

Before 1890 it was necessary that nil the directors should 
be British subjects. Before 1902 the Companies Acts required 
that a majority of the director* should be resident in Canada, 
and in the case of companies incorporated by special Act that 
a majority should be British subjects. The Act of 1902, now 
If. S. 0. chap. 79, abolished these requirements.

21. Election of directors.—The directors shall be elected 
by the shareholders on such day in each year as is 
appointed by the charter or by any by-law of the bank, 
and at such time of the day as the directors appoint.

2. The election shall take place at the head office of the
bank.

3. Public notice of the election shall be given by the diree 
tors by publishing such notice, for at least four weeks 
previously to the time of holding the election, in a 
newspaper published at the place where the head office 
of the bank is situate. 53 V., e. 31, s. 19.

The old charters named the day for the annual meeting 
and election of directors. Since 1871 the shareholders have 
had the right to fix the day or to clvange it. “ At the head 
office ” would probably he held to mean the city or town 
where the bank has its head office and not necessarily the 
building in which the head office is situate. The shareholders 
elect one of their number as chairman and appoint a secre­
tary. As a rule the president is elected chairman of the meet­
ing and moves the adoption of the annual report. The share­
holders appoint scrutineers to receive and count the ballots. 
All voting at shareholders’ meetings is by ballot. See section 
32 for detailed directions.

'The number of shareholders being indefinite no particular 
number or proportion is required by law for a quorum. See 
note under section 13.



Kl.h'TION OF IHHlrlOKv

When lin- proper notice lias been given i majority of the 
votes of the shareholders present in person or by proxy de­
cides nil questions except the reduction of the capital of the 
bank : see. 35. or the sale of the assets: see. lot?. The pro­
ceedings must be conducted regularly and in good faith. A 
meeting was called for noon, and a few shareholders attended 
at that time and were aware that the president was on his 
wav to the meeting. They organized at one minute past 
twelve and six minutes later hud elected a board for the com­
ing year, which appointed a president, a vice-president and a 
secretary. At ten minutes past twelve the president arrived 
and found that all was over and that the shareholders had 
left. The court held that there was unreasonable haste, and 
that the proceedings were not in good faith and set aside the 
■-lection: .1 rmstrong v. MrGihhon, Q. I?. 15 K. IV 345 (190(1).

On account of the special provision us to publication of 
notice of the annual meeting in this section, publication in 
the Canada Gazette, under sec 2, s.-s. 2 is not required.

22. Who shall be directors -The persons, to the number 
authorized to he elected, who have the greatest number 
of votes at any election, shall he directors. 53 V., c. 
31, s. 19.

It is not necessary that a director should nave a majority 
of all the votes cast. The number, as fixed by the share­
holders, not less than five, who stand highest on the list are 
elected.

'I’lie courts will set aside an election that has been carried 
by illegal or improper means: Ihvidtnm v. Grange, 4 Grant 
377 (1854); He Moore and the Port Bruce llarbor Co., 14 
l*. C. Q. B. 305 (185(1) ; Toronto Brewing and Malting Co. v. 
Itlul’r. 2 O. IÎ. 175 (1882); Gihnour v. Ilatl, M. L. 11. 2 Q. 
R. 374 (1880). In Quebec the proceeding would be by quo 
war rati fo under Art. 987 of the Code of Procedure.

On a proceeding to test the election of a bank director, 
it was held that the polling of illegal votes in his favor would 
not of itself annul his election unless it were shown that some 
•ther candidate polled more legal votes: Gibb v. Poston, 1(1 
!.. C. K. 257 (1866).



In tin* Province of Quebec a .fudge in vacation has power 
to enquire into the validity of the election of a bank director, 
as the bank i> a public corporation: Ihnry v. Simard, 10 L. 
< . It. 273 (1800).

23. Provision in case of a tie.—If it happen* at any elec­
tion that two or more persons have an equal number 
of votes, and the election or non-election of one or 
more of such persons as director or directors depends 
on such equality, than the directors who have a greater 
number of votes, or the majority of them, shall, in 
order to complete the full number of directors, deter 
mine which of the said persons so having an equal 
number of votes shall be a director or directors. 53 
V., c. 31 ,s. 19.

The chairman of the shareholders’ meeting has a casting 
vote on all questions in ease of a tie. except as to the election 
of a director : sec. 32, s.-s. 4.

24. Election of president and vice-president. The direc­
tors, as soon as may be after their election, shall pro­
ceed to elect, bv ballot, two of their number to he pre­
sident and vice-president respectively.

V. The directors may also elect by ballot one of their num­
ber to be honorary president. 53 V., c. 31, s. 19; 
4-5 E. VII., c. 4, s. 4.

The president of a bank occupies a very important and 
responsible position, and yet it is surprising how little i- 
said about him or bis office in the Act. The only duties sp­
end ly assigned to him are : (1) presiding at meetings of tin 
board, sec. 28; (2) executing transfers of forfeited shares : 
sec. 41, s.-s. 3; (3) signing the bonds, obligations and bills 
of the bank: sec. 73; (4) signing the monthly and other 
returns to the government: secs. 112. 113, and 114. The 
only privilege given him beyond his fellow directors is that 
of giving a second or casting vote at board meetings in case 
of a tie : sec. 28, s.-s. 3. In ease of his absence the vice-presi­
dent takes his place, exercises his powers and performs hi* 
duties. In practice the president is usually expected to give 
more time and attention to the bank, and receives additional
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remuneration therefor ; luit hi> powers ami duties, other than 
those above specified, are only such as are expressly or im­
pliedly given or assigned to him by the shareholders or the 
board by by-law or otherwise.

When it is alleged that a cheque was given for an illegal 
purpose, the personal knowledge of the pn-sident of the 
bank of the object for which it was given is not the knowledge 
of the bank, when the president is not the officer who acts in 
the matter on behalf of the bank: Hank of Montreal v. I Ian- 
kin, 4 L N. 302 ( 1HS1).

Sub-section 2 authorizing the election of an honorary pre­
sident by the board was enacted by the amending Act of 1905. 
lie has none of the duties or powers of the president assigned 
to him : see. 2 ( j).

25. Vacancies, how filled.—If a vacancy occurs in the 
hoard of directors the vacancy shall be filled in the 
manner provided by the by-laws: Provided that, if the 
vacancy is not tilled, the acts of a quorum of the re­
maining directors shall not he thereby invalidated. 
53 V., e. 31, s. 19.

If the shareholders have not passed a hv-law providing 
for the filling of a vacancy it cannot be tiled except at a 
special meeting of shareholders. So long as a quorum re­
mains, the remaining directors may do business provided a 
quorum attends the meeting: lie Scutiùdi Petroleum Co.. 23 
Ch. I). 413 (1883) ; In re Hank of Syria. [1901] 1 Ch. 115. 
If the by-law provides that the remaining directors are to till 
vacancies, and the number of directors falls below the quorum, 
a special meeting of shareholders would lie necessary to fill 
the vacancies: Newhaven Local Hoard v. Xeirhavcn School 
Hoard, 30 Ch. D. 350 (1885) ; Sovercen Co. v. WhitMde, 12 
0. L. R. 6.38 (1906).

Where no by-law on the subject had been passed the dir­
ectors undertook to fill a vacancy. Tin? quorum of the board 
was three. A resolution, seconded by the new director at a 
meeting at which three others were present was upheld, al- 
ihough his appointment was a nullity: Hank of Liverpool v. 
Higelow. 12 N. S. (3 R. & C.) 336 (1878).
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The proviso of this section, that so long as there is a 
quorum of directors their action is valid, overcomes the diffi­
culty that arose under the Ontario and English Companies 
Acts, when the number of directors fell below the minimum 
required, in the Toronto Brewing amt Mai'ini Co. \. Blnle, 
2 0. If. 175 ( 1882), and in rc Alma Spinning Co. Bottom- 
try's Case.. lli Ch. I V 081 (1880).

26. If a vacancy occurs in tin office of the president or 
vice-president, the directors shall, from among them­
selves, elect a president or vice-president, who filial! 
continue in office for the remainder of the year. 53 
V.. c. 31. s. 10.

27 Failure of election If an election of directors is not 
n ide on the day appointed for that purpose, such 
election may take place on any other day, according h> 
the by-laws made bv the shareholders in that behalf.

2. The directors in office on the day appointed for the 
election of directors shall remain in office until a new 
election is made. 53 V., e. 31, s. 20.

If no such by-law has been made, it would he necessary to 
call a special meeting of shareholders under section 31 for the 
election of directors.

28. Meetings of directors.—The president, or in his ab­
sence the vice-president, shall preside at all meeting- 
of the directors.

2. If at any meeting of the directors both president and 
vice-president are absent, one of the directors present, 
chosen to act pro tempore, shall preside.

3. The president, vice-president, or president pro tempor*’. 
so presiding, shall vote as a director, and shall, if there 
is an equal division on any question, also have a casting 
vote. 53 V.. e. 31, s. 21.

While the president of a bank usually takes an active part 
in the management of its affairs, the special powers given to 
him and the duties specially assigned to him by the Act, be­
yond those assigned to the directors generally, are very few.
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Besides the duty of presiding at the meetings of 111<• hoard, 
he is one of the officers named to execute the transfer of for­
feited shares which have been gold: see. 41, s.-s. 4; to sign 
the bonds, obligations and hills of the hank : see. * : to 
sign the monthly returns to the Government: see. 112, s.-s. 
4; special returns when asked for: see. 113 : and the annual 
returns of sums lying more than five years unclaimed : see. 
114. s.-s. 4.

The by-laws contemplated by the next section will almost 
invariably assign to him important duties, especially as to his 
becoming a party to important contracts on the part of the 
bank, which may not come within the scope of the duties 
assigned to the cashier or manager.

'Phe directors may frame by-laws or rules regulating the 
transaction of business at meetings of the hoard; in default 
of these, the president or presiding director would be governed 
by the usage of the hoard, or the well-established rules com­
mon to such deliberative bodies. They may make any regula­
tions they choose, except that they cannot override any pro­
vision of the Act. or any by-law passed In the shareholders 
under section IS.

The business of the board should he transacted at regu­
larly called meetings attended by a quorum of the director-. 
The assent of a quorum of tin* directors given individually 
elsewhere will not bind the hank. Full and correct minutes of 
each meeting should he kept and recorded. Such minutes are 
usually read and confirmed at the beginning of the next suc­
ceeding regular meeting.

29. General powers of directors.—The directors may make 
by-laws and regulations, not repugnant to the provi­
sions of this Act or to the laws of Canada, with respect 
to,—
(a) the management and disposition of the stock, pro­

perty. affairs and concerns of the bank.
(b) the duties and conduct of the officers, clerks and 

servants employed therein : and.
(c) all such other matters as appertain to the busi­

ness of a hank.
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2. All by-laws of tin- bank heretofore lawfully ma<h‘ «ml 
now in force witli regard to any matter respecting 
which the directors may make by-laws under this sec­
tion, including any by-laws for the establishing of 
guarantee and pension funds for the employees of the 
bank, shall remain in force until they are repealed or 
altered by other by-laws made under this Act. 511 V., 
c. 31, 6. *22.

The directors cannot make by-laws or regulations repug­
nant to by-laws validly passed bv the shareholders under sec­
tion IS.

Umler the head of “ officers ” in this section would be 
comprised not only those usually designated by that name, 
but also the president, vice-president and a managing direc­
tor, if the bank should have such an officer, the. shareholders 
being the body to deal with the remuneration of these latter 
under section 18 (<7). These by-laws do not require to ho 
approved by the shareholders.

By-laws j>a.ssed by the directors or shareholders while bind­
ing upon the shareholders and officers of the bank, are nut 
binding upon third parties unless they are aware of them : 
Jn re Asiatic /{(inking Corporation, L. R -1 Ch. 252 (1869).

By section 18 the shareholders may authorize the directors 
to establish these guarantee and pension funds and to contri­
bute thereto out of the funds of the bank.

30. Appointment of officers —The directors may appoint 
as many officers, clerks and servants as they consider 
necessary for the carrying on of the business of the 
bank.

2. The directors may also appoint a director or directors 
for any branch of the bank.

3. Such officers, clerks and servants may be paid such 
salaries and allowances as the directors consider neces­
sary. 53 V., c. 31, s. 23.

The director or directors appointed for any branch of the 
bank would he included in the number fixed by by-law passed 
bv the shareholders. The object would usually be to assign



intkhn xi. H r:< ; Il. xtions. 41*. :t0]

h director, who may not reside where the head office of the 
hank is situate, to the branch in his own locality to exercise 
<pecial supervision over it.

The term “ officers ” in this section would not include the 
president or vice-president, whose election is provided for 
in section 24. It would include the manager, cashier, and 
-nbordinate officers of the hank. The duties of the manager 
or cashier and other officers should he defined by a by-law 
passed under section 2th As to some of them the name will 
indicate the duties -and scope of their authority. Third par­
ties dealing with them in good faith may assume that they 
have such powers as are usually possess^ by such officers 
respectively : Smith v. Hull Ghuts Co.. 11 ('. IV *0* (1852)

Although directors arc only elected for a year they may 
appoint officers, etc., for a longer period : Hrdham Rank v. 
('bickering, .'1 Pickering (Mass.) 535 (1825).

ILLUSTRATIONS.

1. The manager of a hank has not. as such, authority to 
-ell land belonging to the hank, and it is doubtful if a verbal 
authorization by the direetors is sufficient : Dominion Hank 
v. Knovdton, 25 Grant 125 (1877).

2. Where a note was made payable to “ The Canadian 
Hank of Commerce nr order ” it was endorsed “ D. If. 
Charles, manager.*’ It was urged that the endorsement 
«liould have been by and in the name of the hank, under 
the corporate seal, or at least with the name of the hank added 
to the manager’s name, lmt the Court did not find it neces­
sary to determine the point: Small v. Riddel, itl TT. C. C. P. 
373 (1880).

3. A hank sold lumber held by it as security fur advances, 
and tlu? purchaser required a guarantee which the directors 
resolved to give after examination by a culler. The manager, 
however, gave a written guarantee in the name of the hank 
without employing a culler. The purchaser being m good 
faith, the hank was held liable on the guarantee : Dobell \ 
Ontario Hank, 3 O. R. 299 (1882).

4. A hank manager is not acting beyond the scope of lus 
authority in accepting the cheque of a customer to deliver



4 V Til K BANK A( I.

tv another customer on a particular day, or on the happen­
ing of a specific event: Grieve V. Mahons Haul-. 8 O. It. 102 
(1885).

5. Where a deed of composition was executed by a local 
manager in the name of the bank under an ordinary Heal, ii 
was held not to he binding oil the bank, not being under the 
corporate seal, nor under a signature or sign manual when ». 
it executed documents : Hank of Commerce v. Jenkins. lf> O. 
11. 215 (1888).

ti. A bank sued one of its branch managers for damages 
on two grounds : (1) for having taken a joint note when in­
structed to take only a joint and several one, and (2) for 
having voided the note by interlining the words “jointly am! 
severally/* intending to have the words initialled by the 
makers which was not done, lie subsequently erased the in­
serted words. It was held that lie was liable on the first 
ground; hut as the note he took was as good a security as if in 
the other form the bank was onl. entitled to nominal damages 
Held on the second point that as he acted in good faith, and 
as his superior officer and the bank solicitor were of opinion 
that his acts had not voided the note, higher knowledge could 
not reasonably be expected from one in Ilia position : let 
Banque Provinciale v. Charbonneau. ti O. L. II. .‘102 ( 1903).

7. The manager of a hank may deal in the ordinary and 
proper course of banking business with trading corporation-, 
even though he is interested as a shareholder and director 
in them, and this is not necessarily a violation of the rule 
that an agent <annot be allowed to place his duty in conflict 
with his interests : Hank of C/iper Canada v. Bradshaw. L II. 
1 l\ C. 479; 17 !.. <\ R. 279 ( 1807).

8. Where the Rank of Montreal, by its manager, accepted 
cheques drawn on it by the City Rank, and the latter de­
posited them for value in the Banque Nationale, it was held 
that the Rank of Montreal could not refuse its acceptance 
thus made, and was ' to guarantee and protect the Cit\ 
Bank from all losses thereunder: Banque Nationale \. City 
Hank. 17 1,. C. J. 197 (1873).

9. The president and manager of a hank has not, as such, 
authority to give to a creditor of the bank a considerable

69
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amount of the notes discounted by the hank to guarantee a 
debt existing before the pledge; a special resolution of the 
board would he necessary: Exchangi Unit I,- \. d; IK Sarin fin
Hank. 14 R. L. 8 (1885).

10. Where the cashier of a hank borrowed money from 
a savings bank in his own name, hut <>n the representation 
that it was for his bank, and the money was paid to him per­
sonally and not. as cashier, hut subsequently changes were 
made in the books, charging the loan to the hank, the hank 
having stopped payment, and the new board elected after 
the suspension not having repudiated the entries for about a 
year, it was held by the Court of Appeal for Quebec that it 
was ratified by acquiescence: ('it g mn/ District Savinas Han!. 
v. Jacques Cartier Hank. 30 L. C. «7. 106 (1886). This was 
reversed by the Privy Council on the ground that the new 
board had full knowledge of the fact*, and that acquies­
cence and ratification would not apply to a debt which the 
bank never owed : Hanqne Jacques Cartier v. (' d* /). Savinas 
Hank, 13 App. Cas. Ill (188?).

11. Where the president and manager of a bank had 
accepted cheques of a customer and ‘ them payable at 
a future day, and these were discounted by another bank 
and paid at maturity by the first named hank, the latter 
was held liable for cheques subsequently accepted and dis­
counted in the same way, payment having been refused on 
the ground that the president and manager had exceeded 
his powers: Exchange Hank v. People's Hank. (K. C. Can.) 
10 L. N. 362; 7 C. L. T. 387 (1887).

12. A hank which makes a loan and accepts as collateral 
certain shares of its own stock, which it procures to he trans­
ferred to its manager, is liable to the borrower for the return 
of this stock when the latter has paid the debt, although the 
transfer was illegal: Exchange Hank v, Fletcher, 19 R. L. 
377 (1890).

13. Directors cannot divest themselves of their personal 
responsibility. While they are at liberty to employ such 
assistants as may be required to earn- on the business of the 
bank, they are nevertheless responsible for the fault and mis­
conduct of the employees, unless the injurious acts complained

5
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of ore such as could not have been prevented by the exercise 
of reasonable diligence on their part : McDonald v. linn'in, 
M. L. H. 7 S. C. 44 (1890).

14. Where a cashier whose dut) it was to obtain the 
acceptance of hills of exchange, in which the bank was in­
terested, fraudulent!), but without the knowledge of the 
president or directors, by a material false representation, 
induced the drawee to accept such a bill, the lamk was held 
liable: Mackatj v. Commercial Hank. L. R. 5 1*. C. 394 
(1874).

15. Where the agent of a bank, who was a partner in a 
lirm doing business with the bank, obtained the signature 
of respondent to accommodation drafts which he discounted 
for the benefit of his firm, the latter became liable, although 
their name did not appear on the drafts : Merchants Hank v. 
\Yhidden, 19 S. C. Can. 53 (1890).

16. It is no part of the business of the agent of a bank 
to start a criminal prosecution, and when he does so with­
out special authority the bank is not liable: Thompson v. 
Hank of Nova Scotia, 13 C. L. T 311 11893). 8e< 0i - n 
v. Hank of N. S. IV.. 4 App. Cas. 270 (1879).

17. The local manager of a bank having received a draft, 
induced the drawee to accept it by falsely representing that 
certain goods of his own were held by the bank ns security for 
the draft. Tfeld, that the bank was not bound by such 
representation; that the knowledge of the manager with 
which the kink would be affected should lie confined to 
knowledge of what wa« material to the transaction, and the 
duty of the manager to make known to the hank : Hichards 
v. Hank of Nova Scotia, 26 8. C. Can. 381 (1896).

18. Where an acceptance was indorsed to a bank, and 
the cashier sued on it in his own name, and the acceptor 
paid the amount to the cashier, it was held to he a fair infer­
ence that this was payment to the bank : Seeley v. Cot, 28 
X. S. 210 ( 1896). Affirmed by the Supreme Court of Can­
ada: Coutide’s Digest, p. 199.

19. An officer of a hank occupies a fiduciary position, 
and any secret profit made bv him in connection with the 
business of the hank, belongs to the bank : C, meral Exchange 
Hank v. Tlomer I. 1! 9 Rq 180 : If! 0)
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20. 1 f un officer exceeds hi> authority. the bank may bo 
bound if the act is within tin* scope of hi< employment, and 
the other party is not aware llmt lie is exceeding his auth­
ority : Hayley v. Man'luster, vie.. I!y. Co.. !.. H. S ('. 1*. 148 
(1873).

'I'he powers and duties of a cashier in the Vnitcd States 
have been laid down as follows :

He is the chief executive officer through whom the whole 
iinancial operations of the bank are conducted. He r. i \ 
and pays out its moneys, collects and pays its debts, and re­
ceives ami transfers its commercial securities.. Subordinate 
officers may be appointed, but they are under bis direction. 
They may be clothed with power to certify cheques, but this 
would not affect his right to do the same thing. The directors 
may limit his authority as they deem proper, but this would 
not affect those to whom the limitation is unknown : Mer- 
chunts’ Hunk v. Shite Hunk, 10 Wallace ( 1". S. ), at p. 030 
(1870).

The ordinary duties of a cashier do not comprehend the 
making of a contract, which involves the payment of money, 
without an express authority from tie rectors, unless it be 
such as relates to the customary tn actions of the bank : 
Morse v. Mass. National Hank. 1 II mes ('. C. (TI. S.) 209
(1873); V. S. v. Hank of Coin 21 Howard ( U. S.),
364 (1858).

He may indorse, negotiate and transfer all negotiable 
paper on behalf of the hank : Wild v. Hank of Passamu- 
quoddy. 3 Mason C. 0. (l\ S.) 505 (1825); but without 
special authority he has not a right to dispose of non-nego- 
tiable paper, or other property the dealing in which is not 
in the ordinary course of banking: Harrick v. Austin, 21 Bar­
bour (N. Y.) 241 (1855).

If the directors, through inattention or otherwise, allow 
the cashier to pursue a line of conduct for a considerable
period without objection, the bank would be bound in favor
of parties dealing with him in good faith: Caldwell v. 
National Hank, 61 Barbour (N. Y.) 333 (1869).

4. Security.—The directors shall, before permitting any 
cashier, officer, clerk <>r servant of the bank to enter
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upon the duties of his office, require him to give a 
bond, guarantee, or other security to the satisfaction 
of the directors, for the due and faithful performance 
of his duties. 53 V., c. 31. s. 33.

The taking of security “ for the due and faithful per­
formance of his duties’* from each of these officers is com­
pulser \. Directors who neglect this duty might he held 
personally responsible in case of loss.

A contract of guarantee, by the Statute of Frai ds and 
by Article 1233 of the Civil Code of Quebec, must be in 
writing. The employment of the person guaranteed is a 
sufficient consideration for the contract. The relations and 
liability of the respective parties towards each other will he 
determined by the laws of the respective provinces on the sub­
ject of suretyship, which, however, d<» not materially differ.

Formerly private bonds were the rule ; now the bonds of 
incorporated guarantee companies arc generally given or re­
quired. These usually contain special stipulations as to em­
ployment, notice of irregularities, etc., which should be care­
fully examined on behalf of the hank, to see that they fully 
comply with the requirements of the Act. It is to he borne 
m mind that a surety’s liability is not to be extended beyond 
the terms of his engagement. As a bond in the terms of the 
Act ' be held to guarantee not only the honesty of the 
employee, but also his competency for the position, any mater­
ial change in his position or duties which increases the risk 
would discharge the surety, unless the contract makes provi­
sion for it. Where the agreement between the bank and the 
employee is made a part of the contract with the surety, a 
change, even if not material, would bring about the same 
result. In view of the law being so favorable to the release 
of sureties, banks cannot be too careful as to the bonds they 
accept. The following cases will aid in illustrating the law 
on the subject :

1LU 8TKAT10NS.

1. A bond given in favor of an agent of a hank will not 
cover h»s-:ch occurring through his fault after his appoint­
ment as cashier: Batik of Upper Canada v. Covert. 5 V. C. 0. 
S. 541 (1836).

61
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2. Where thv bond said nothing about the salary of the 
employee, the sureties cannot get up as a defence a change in 
:he mode of his remuneration : Hank of Tonwto v. Wilwot. 
IV V. (\ (). B. 73 ( 18.19).

3. Where a bond was given for faithful service “ as clerk, 
or in any other capacity whatsoever.** a plea that the clerk

as transferred to the position of teller, whereby the risk 
was increased, is had: I loyal i'anatlv a ISank \. Yales, IV l . 
V. c. V. 439 (1869).

4. The sureties of an absconding hank cashier are not 
relieved from liability by showing that the directors employed 
him in transacting what was not properly banking business, 
in the course of which he appropriated the I sink funds to his 
own use; the claim against the sureties being for the money 
so appropriated by him, and not for losses occasioned by such 
illegal transactions. Nor are the sureties discharged by the 
negligence of the directors in not inspecting the hooks and 
detecting such misappropriation, unless it. amounts to con­
nivance, or such gross negligence ns to warrant the inference 
of fraud : Sprinyrr v. The Exchange Hank 11 S. C. Can. 716 
(1887).

5. Where a teller was engaged at a salary of £300 per 
annum, and by the same deed defendants became his sureties, 
a subsequent reduction of his salary without the consent of 
the sureties freed them from liability for losses occurring 
after such reduction: City Hank \ Hroirn, V L C. It. 246 
(1852).

6. The allowing by a bank manager of overdrafts, with­
out security, is infidelity and an irregularity within the 
meaning of the bond guaranteeing the hank against hiss by 
want of integrity, honesty and fidelity, or by negligence, 
default or irregularity on his part: Bank of Toronto V. 
European Assurance Society. 14 L. C. ,1. 186 (1870). 
Affirmed by the Privy Council, 7 It. L. 57 ( 1875).

7. An employee left a large sum of money in open bags 
in his room while he went to lunch. In his absence the 
room was broken into and the money stolen. The com­
ity that had guaranteed that he should diligently and 
faithfully discharge his duties was held liable: Citizens Ins 
i'o. v. G. T. It. Co., 3 L. N. 312 (1880).
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S A package of hank notes was found to contain $6,300 
less than the amount which the teller had endorsed on it. 
The fraud had been going on for years, hut was skilfully 
covered up by false entries, so that it had escaped detection 
during the regular inspections. The company which had 
guaranteed his fidelity was held liable, hut only for $1,400. 
the amount taken subsequent to their guarantee: Banque 
Nationale v. Lespernnce, 4 L. X. 147 (1881).

9. A bond given in favor of a cashier, for the faithful 
performance of his duties “as an employee of the bank” 
does not cover defalcations after lie was made managing 
director and president : Exchange Hank v. (limit. 30 L. ('. ,1. 
259 (1886).

10. A hank cashier took to his residence hank notes to 
sign. He brought them hack to the bank, and there sub­
stituted $5 notes for $10 notes. It was held that as the taking 
of the notes to his house had not contributed to the defal­
cation. there was no negligence on the part of the hank to 
avoid the policy, and his act came under the clause guaran­
teeing against loss caused by “ fraud and dishonesty amount­
ing to embezzlement.*’ He also induced the ledger-keeper o> 
certify his cheques for a large sum, although he had n<» 
funds, and some of these were paid. This was also held to 
come under the same clause. The hank gave notice to the 
guarantee company the day after his fraud was discovered. 
This was held to he in reasonable time, and the fact that 
after his absconding the bank followed him and recovered a 
large part of the money, did not relieve the guarantee com­
pany. as there remained a loss exceeding the amount of the 
policy : London Guarantee Co. v. Hochelaga Hank. Q. It. 3 
Q. Ri 25 (1893).

11. A bond given for the good conduct of an employee. 
“ a clerk,” docs not cover defaults after lie became manager, 
it being shewn conclusively that he ceased to he vlerk when he 
became manager : Anderson v. Thornton. 3 Q. R. 271 (1842).

12. Moneys received by an agent not in pursuance <>f the 
particular agency disclosed to the surety in the bond, are 
not covered by a general clause as to handing over money- 
received : Napier V. Bruce. 8 Cl. & F. 170 (1842).
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13. Where a hank without the consent of the surety made 
a new arrangement with a clerk increasing his salary, and 
also increasing his liability, the surety was held to have been 
relieved : Bonar v. Mar don aid. 3 IT. L. Cas. 220 ( 1850).

14. Where the mode of payment of ihe employee is recited 
in the bond, and this is changed, it may operate to discharge 
the surety: London <f- A\ H\ By. Co. v. Whinray. 10 Exch. 
77 (1851).

15. A surety guaranteeing the honesty of an employee is 
not relieved from his obligation because the employer fails to 
use all the means in his power to guard against the conse­
quences of dishonesty. Mere passive inactivity is not enough; 
there must be some positive act done to the prejudice of the 
surety, or such degree of negligence as to imply connivance 
and to amount to fraud: BUnk v. Ottoman Bank. 8 Jur. X. S. 
.1* C.) 801 i 186*)

16. If the insured should be guilty of dishonesty and the 
hank retain him in its service without the knowledge or con­
sent. of the surety, express or implied, it will have no recourse 
against the surety for any subsequent loss: Phillips v. Foxall, 
L. R. 7 Q. B. 666 (1872); Sanderson v. Aston. L. R. 8 Ex. 
73 (1873).

17. A bond well and truly to execute the duties of cashier 
or teller of a bank, includes not only honesty, but reasonable 
skill and diligence. If, therefore, he performs those duties 
negligently and unskilfully, or if he violates them from want 
of capacity and care, the condition of the bond i< broken : Bar­
rington v. Bank of Washington. 14 Sergeant & Rawle (Pa.) 
405 (1826) ; American Bank v. Adams. 12 Pickering (Mass.) 
303 (1832) ; Minor v. Mechanics1 Bank. 1 Peters 46 (1828).

18. Where the bond was given in favor of an assistant 
bookkeeper in a bank, that he should faithfully discharge the 
trust reposed in him as such assistant bookkeeper, and while 
keeping a journal which until after the bond vas given had 
been kept by the teller, he embezzled money and made fraudu­
lent entries in this journal to conceal his crime, it was held 
that the sureties were not relieved: liochester City Bank v. 
Elwood, 21 N. Y. 88 (1860). See also Detroit Savings Bank

Ziegler. 49 Mich. 157 (18*2).
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A number of the bunks have established guarantee funds 
of their own under sections 18 and *20, to which both the 
hanks themselves and the employees contribute.

31. Special general meeting.—A special general meeting 
of the shareholders of the hank may he called at any 
time by,—

(a) the directors of the bank or any four of them ; or:
(0) any number not less than twenty-five of the share­

holders, acting by themselves or by their proxies, who 
are together proprietors of at least one-tenth of tin- 
paid-up capital stock of the bank.

V. Such directors or shareholders shall give six weeks’ pre­
vious public notice, specifying therein the object of 
such meeting.

3. Such meeting shall be held at the usual place of meet­
ing of the shareholders. 53 V., c. 31. s. *24.

The public notice of such special meeting should la; pub­
lished for six weeks in one or more newspapers published at 
the place where the head office of tin* bank is situate, and also 
ill the Canada (inirllr: set . *2, s.-s. V. No business call come 
before the meeting except that specified in the not ice. The 
proxies should be less than two years old, and the other pro­
visions of the next section will apply to the proceedings at 
such meeting.

Notices of special meetings are not to be construed with 
• xcessive strictness, provided they give the shareholders fair 
notice of what is proposed to he done : : Writ/Ill’s Case, L. If. 
T2 K«|. 335a (1871): Irvine v. Cniun Hank of Australia, *2 
App. fas. 3*5 (18*7) ; Hosrhoek Co. v. Cuke. [ lUUtiJ 1 (’ll. 
148. Notice of a meeting for “ special business” is not suffi­
rent for such a meeting: Wills v. Murray, 4 Ex. 843 ( 1850).

The meeting need not necessarily Ik* I ild in the room in 
which tin* shareholders usually im*et. A meeting called for 
some suitable place in the town where the bead office is situate 
would, no doubt. Ik* held to lie a reasonable compliance with 
the section, especially if the other could not he obtained for 
the purpose.



INTERNAI. K Kill'NATION'S. 51H. 31]

4. Removal of president, etc. - If the objwt of the special 
general meeting is to consider the proposed removal, 
for maladministration or other specified and appar­
ently just cause, of the president or vice-president, or 
of a director of the hank, and if a majority of the votes 
of the shareholders at the meeting is given for such 
removal, a director to replace him shall In- elected or 
appointed in the manner provided by the by-laws of 
the hank, or, if there are no by-laws providing therefor, 
by the shareholders at the meeting.

5. Jf it is the president or vice-president, who is removed, 
his office shall be filled by the directors in the manner 
provided in ease of a vacancy occurring in the office of 
president or vice-president. 53 \\, c. 31. >. 24.

In the absence of such special power as is contained in this 
section, the shareholders would have no right to remove the 
president, vice-president or a director; hut they would hold 
office for the year for which they were elected, unless re­
moved by the Court: Imperial Co. v. Hampton. 23 Ch. I). 1 
<1882).

The cause of complaint should he specified in the notice. 
A notice to remove “ anv of the directors "* would justify a 
resolution to remove all of them: hie of Wight lip. Co. v. 
Tahourdni. 25 Ch. I). 320 (1883). No particular <|tiorum of 
shareholders or number of shares is required at such a meet­
ing: but the number should not he unreasonably small: Utili­
ty on Companies (titli ed.) p. 208. If the proceeding be 
bona fide the Courts will not interfere with the discretion of 
the shareholders. The voting on the question of removal 
must be. by ballot: see. 32. When a vacancy lias been created 
by such a vote the vacant place on the board will he filled in 
the mannpr provided by the by-laws of the hank. If there be 
no by-law on the subject the shareholders will fill the place 
on the board by a ballot vote at such meeting. In such a case 
this should lie mentioned in the notice. If it should he the 
president or vice-president that was thus removed, the hoard, 
as thus filled up, would elect a successor in the manner pro­
vided by section 24.
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32 One vote for each share.—Every shareholder ahull, on 
all occasions on which the votes of the shareholders are 
taken, have one vote for each share held by him at 
least thirty days before the time of meeting.

2. In all cases when the votes of the shareholders are 
taken, the voting shall b by ballot. 53 V., c. 31, 
s. 25, s.-s. 1.

If some shares are fully paid up and others only partly, 
the latter have equal voting right with the former, provided 
no calls are owing and unpaid : Purdom v. Ontario Loan and 
Debenture Co., 22 O. R. 597 (1892).

No shares which have been transferred within the thirty 
days preceding the meeting can be voted upon by either party.

The meeting may appoint scrutineers, although the Act 
is silent on the point: Wandsworth Co. v. Wright, 22 L. T. 
X. S. 404 (1870).

A candidate for the office of director should not be a 
scrutineer on a vote for the election of directors: Dickson v. 
McAIuiray, 28 Grant 533 (1881).

A shareholder may vote although not present when the 
poll was demanded : Campbell v. Mound. 5 A. & E. 865 
(1836).

The poll should be kept open until all the votes present 
are recorded : Dry. v. Wimbledon. 8 Q. R. D. 459 (1882) ; 
Peg. v. St. Paneras, 11 A. & E. 15 (1839) ; Peg. v. Lambe th, 
H A. & E. 356 (1838).

3. Majority to determine. —All questions proposed for the 
consideration of the shareholders shall be determined 
by a majority of the votes of the shareholders present 
in person or represented by proxy.

4. The chairman elected to preside at any meeting of the 
shareholders shall vote as a shareholder only, unless 
there is a tie. in which case he shall, except as to the 
election of a director, have a casting vote. 53 V.. 
c. 31, s. 25, s.-s. 2.

At all meetings of shareholders they have the right to 
elect any one of their number as chairman. The secretary

—■
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does not need to be a shareholder. In many bodies certain 
questions require a two-thirds or three-fourths vote; but at 
meeting of bank shareholders a bare majority of the .-luire* 
present and voting is sufficient in nearly all eases. A by-law 
to reduce the stock requires a majority of the whole stock : 
sec. 35. A resolution approving of an agreement to sell the 
assets of a bank to another hank requires the assent of share­
holders representing two-thirds of the subscribed capital of 
the selling bank: sec. 102.

While a director cannot in the board vote on any question 
in which he has a personal pecuniary interest, a shareholder, 
even though he be a director, is not under the same disability : 
at a meeting of shareholders: A*. W. Transportation Co. v. 
Beatty. 12 App. Cas. 589 (1887) : Salomon v. Salomon, 
[18971 A. C. 22; Burland v. Baric, 119021 A. C. 94.

The chairman should conduct the proceedings according 
to the Act and the recognized rules of order and procedure, 
subject to an appeal to the meeting by any dissatisfied share­
holder or proxy.

5. Joint holders.— If two or mon* persons are joint holders 
of shares, any one of the joint holders may he em­
powered, by letter of attorney from the other joint 
holder or holders, or a majority of them, to represent 
the said shares, and to vote accordingly. 58 V.. c. 
25. s.-s. 8.

Joint holders of shares, such as executors, trustees, a firm, 
or the like, may either all join in a proxy to another share­
holder, or one of them may be authorized bv the others 
or a majority of them to act. “ When an act or thing 
is required to be done by more than two persons, a majority 
of them may do it ": Interpretation Act. It. S. 0. chap. 1. sec. 
31 (c). They might also all attend and act jointly.

G. Proxies.—Shareholders may vote by proxy, but no per­
son other than a shareholder eligible to vote shall be 
permitted to vote or act as proxy.

7. No manager, cashier, clerk or other subordinate officer 
of the bank shall vote either In person or by proxy, or 
hold a proxy for the purpose of voting.
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8. No ftp|H)intmeiH of ;i proxy to vote at any meeting of 
the shareholders of the hank shall be valid for that 
purpose, unless it has been made or renewed in writing 
within the two years last preceding the time of such 
meeting. 53 V., c. 31, g. 35, s.-s. 1 and 5.

See note under section 18 as to proxies.
The word “ manager M in this section would probably b« 

held not to apply to a managing director in a bank which has 
such an officer. In the Bank Act of 1843 the corresponding 
expression was the " cashier or other officers;* and it was held 
that the president was not an officer within the meaning of 
that clause : Reg. v. Bank of Upper ('amnia, 2 U. C. Q. B. 
338 (1848).

9. Calls payable before voting.—No shareholder shall 
vote, either in person or by proxy, on any question pro­
posed for the consideration of the shareholders of the 
bank at anv meeting of the shareholders, or on any 
ease in which the votes of the shareholders of the bank 
are taken, unless he has paid all calls made by the 
directors which arc then due and payable. 53 V., e. 
31. s. 25. s.-s. 6.

CAPITAL STOCK.

33. Increase of capital.—The capital stock of the bank 
mav be increased, from time to time, by such percent­
age, or by such amount, as is determined upon by by­
law passed by the shareholders, at the annual general 
meeting, or ai any special general meeting called for 
the purpose.

2. No such by-law shall come into operation, or he of any 
force or effect, unless and until a certificate approving 
thereof has been issued hv the Treasury Board.

3. No such certificate shall be issued by the Treasury
Board unless application therefor is made within three 
months from the time of the passing of the hv-law. nor 
unless it appears to the satisfaction of the Treasury 
Board that a copy of the by-law. together with notice 
of intention to apply for the certificate, has been pub-



lished for at least four weeks in the Canada (Jazette. 
and in one or more newspapers ed in the place
where the chief office or place of business of the hank 
is situate.

4. Nothing herein contained shall he construed to prevent 
the Treasury Hoard from refusing to issue such certifi­
cate if it thinks best so to do. 53 V., c. 31, s. 26.

No notice is required hv the Act to enable the shareholders 
to pass such a by-law at. the annual meeting. Shareholders 
dissatisfied with the action of the meeting could appeal to the 
Treasury Hoard. 'I’he Treasury Board may refuse to issue a 
certificate in case a by-law is passed : hut cannot issue one in 
ease the by-law is defeated at the meeting.

The last clause was no doubt inserted to prevent the re­
currence of such a ease as that of The Mnwy Man a fuelliving 
Co.. 13 Ont. A. K. 446 ( 1886), where it was held that under 
the Ontario letters Patent Act the Provincial Secretary was 
obliged to issue the notice of an increase of capital, when the 
conditions were complied with, and that he could exercise no 
discretion in the matter.

Where a bank purchases the assets of another hank ami 
decides to increase its capital for that purpose, and the share­
holders approve, the Governor in Council nun authorize such 
increase without the observance of the provisions of this sec­
tion : sees. 103. 104 and 105.

34. Allotment of stock —Any of the original unsubscribed 
capital stock, or of the increased stock of the hank, 
shall, when the directors so determine, be allotted to 
the then shareholders of the hank /iro rota, and at such 
rate as is fixed by the directors : Provided that.—

(a) no fraction of a share shall In* so allotted : and.
(h) in no case shall a rate he fix<*d by the directors, which 

will make the premium, if any. paid or payable on 
the stock so allotted, exceed the percentage which 
the reserve fund of the hank then bears to the paid- 
up capital stock thereof.

2. Any of such allotted stock which i< not taken up bv the 
shareholder to whom the allotment has been made.

55
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within six months from the time when notice of the 
allotment was mai led to his address, or which he 
declines to accept, may be offered for subscription 
to the public, in such manner and on such terms 
as the directors prescri'oe. 53 V., c. 31, s. 27.

It will he seen that when offering this stock to the share­
holders a maximum premium is prescribed. When offered to 
the public the directors have full power to fix the rate. They 
cannot, however, in either case, offer it below par. Tf they 
should do so the purchasers would be liable to be called upon 
to pay the difference between the amount paid bv them and 
the par value of their shares: Oorcgum Gold Mining Co. v. 
Boper, [18921 A. C. 125; Welton v. Saffery, [18971 A. C. 
299; North West Electric Co. v. 1 Vaish, 29 S. C. R. 33(1898). 
if. however, the stock had passed into the hands of a bona fide 
purchaser for value without notice of the irregularity he 
would not be liable to pay such difference: McCracken v Mc­
Intyre. 1 S. ('. Can. 479 (1877); Burkinshaw v. N colls, 1 
Apo. Cas. 1004 (1878); Parbury's Case, [1896 • 1 Oh. 100; 
Bloomcnthnl v. Ford, [1897| A. C. 150.

35. Reduction of capital. —The capital stock of the bank 
may be reduced by by-law passed by the shareholders 
at the annual general meeting, or at a special general 
meeting called for the purpose.

2. No such by-law shall come into operation or lie of force 
or effect until a certificate approving thereof has been 
issued by the Treasury Board.

3. No such certificate shall be issued by the Treasury 
Board unless application therefor is made within thre«* 
months from the time of the passing of the by-law. nor 
unless it appears to the satisfaction of the Roam 
that,—

(a) the shareholders voting for the by-law represent a 
majority in value of all the shares then issued by 
the bank: and.

(b) a copy of the by-law, together with notice of in­
tention to apply to the Treasury Board for the 
issue of a certificate approving thereof, has been
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published for at least four week* in Hie Canada 
Gazette, and in one or more newspapers published 
in the place where the chief office or place of busi­
ness of the bank is situate.

4. Nothing herein contained shall be construed to prevent 
the Treasury Board from refusing to issue the certifi­
cate if it think beat so to do. 53 V.. c. 31. f. 28, 
b.-s. 1 and 2.

Before 1890 a special Act of Parliament was required for 
reducing the stock of a bank. The reduction is made when 
the capital has been impaired by losses, and it is desired to 
pay dividends, as no dividends can be paid which will impair 
the paid up capital: sec. 58; and while the capital is impaired 
all profita shall lie applied to make it good : see. 39.

This is one of the few things in the Act which require a 
special majority. The Treasury Board may refuse a certifi­
cate even if the requirements of the section are complied with, 
but cannot grant a certificate without full compliance with 
the prescribed conditions.

Sub-section 8 provides that in no case shall the capital 
be reduced below $250.000. the minimum amount of paid-up 
capital required before a hank can receive a certificate permit­
ting it to commence business.

5 Statements to be submitted. — In addition to evidence 
of the passing of the by-law, and of the publication 
thereof in the manner in this section provided, state­
ments showing,—
(fl) the amount of stock issued ;

(6) the number of shareholders represented at the 
meeting at which the by-law passed ;

(c) the amount of stock held by each such share­
holder :

(d) the number of shareholders who voted for the by­
law;

(e) the amount of stock held by each of such last men­
tioned shareholders.
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(/) tlu1 assets and liabilities of the bank in full; and, 
(ff) tile reasons mid causes why the reduction is 

sought ;

sliall be laid before the Treasury Board at the time of the ap­
plication for the issue of a certificate approving the by-law: 
63 V. c. 31. s. 2«, g.-«. 3.

I». Liability not affected. —The passing of the by-law. and 
any reduction of the capital stock of the hank there­
under. shall not in any way diminish or interfere with 
the liability of the shareholders of the hank to the 
creditors thereof at the time of the issue of the certifi­
cate approving the by-law. 53 X'. e. 31. s. 28, s.-s. 4.

7. Reduction by Parliament.— If in any case legislation 
is sought to sanction any reduction of the capital stock 
of any hank, a copy of the by-law or resolution passed 
by the shareholders in regard thereto, together with 
statements similar to those by this section required 1" 
be laid before the Treasury Board, shall, at least 
one month prior to the introduction into Parliament of 
the Bill relating to such reduction, be tiled with the 
Minister. 53 \\ . 31, s. 28, s.-s. 5.

8. Limit of reduction.—The capital shall not be reduced
below the amount of two hundred and fifty thousaml 
dollars of paid-up stock. 53 \". c. 31, s. 28, s.-s. 6.

This is the amount required to be paid up by a new bank 
before it receives from the Treasury Board a certificate en­
titling it to commence business: sec. 14.

SHARKS AND CALLS.

36. Shares personalty.—The shares of the capital stock 
of the hank shall he personal property. 53 V.. e. 31. 
s. 29.

Shares in a hank would he personal property without any 
declaration to that effect in the Act: Humble v. Mitchell. 11 
A. A E. 205 (1839) ; 0. 0. Art. 387. They would not be in­
cluded in the expression ‘‘goods, wares, and merchandise”: 
Knight v. Barber. Ifi M. & W. 06 (1846) : Humble v. Mit-
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chell, supra. They are not “ securities».*' and would not pass 
under a bequest of bonds, moneys, and securities: Ogle v. 
Knipe. L. R. 8 Eq. 434 (18(i!l) ; Collins v. Collins. !.. R. 12 
Kq. 455 (1871); Ff ml lest on v. (/ouliluburii. 10 Beav. 547 
(1847). They are property, and are. properly speaking, 
choses in action: Colonial Haul- v. 1 Vhiinicii 11 A. 420 
(1886): AttfiAim. v. Monlefion. 21 <y It. p. 4M (1888). 
In the Hank- of Montreal v. Simpson «; !.. C. ,1. 1. and 14 
Moore l\ C. 417 (1861). it was held that bank shares under 
the old French law were an ini nimble fictif, and a tutor could 
not sell them without observing the formalities for the sale 
of immovables by him. Under Art. 387 C. ('. tliev are, like 
shares in till commercial and manufacturing companies, de­
clared to he movables even when the companies own immov­
able property.

V. Books of subscription.—Books of subscription may be 
opened at the chief place of business of the bank, or 
at such of its branches, or at such place or places in 
the United Kingdom or in any of the British colonies 
or possessions as the directors prescribe. 53 V.. c. 31,
S. *>9.

3. Transfers.—The shares shall be assignable and trans­
ferable at any of the places aforesaid, according to 
such forms and subject to such rules and regulations 
as the directors prescribe. 53 Y.. c. 31. s. 29.

No assignment or transfer of shares shall be valid unless 
made, registered ami accepted by the person to whom the 
transfer is made in a book or hooks kept for that purpose; 
and the person making the assignment, or transfer has if re­
quired bv the bank previously discharged all his debts or 
liabilities to the bank which exceed in amount the remaining 
stock, if any. belonging to such person, valued at the then 
current rate: sec. 43.

Where a bank has its head office in one province and has 
established stock registers in other provinces or in other 
parts of the British Em piny the situs of these latter shares 
may he a question not easily determined. It is possible that 
for different purposes the answer may he different. It is 
likely to arise with reference to local assessment or taxation, 
or probate or administration or succession duty.
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The general rule is that shares are situate at the head 
office, and the leading case in support, of this doctrine is 
Attorney-General v. Higgins, 2 H. & N. 339 ( 1857). In 
that case a domiciled Englishman owned shares in Scotch 
railway companies. On his death his will was proved in 
England, and under a statute similar to the transmission 
sections of the Rank Act. a copy of the English probate with 
the proper declaration was given to the secretaries of these 
companies, and the names of the executors entered on the 
register of shareholders. It was held that these shares were 
situate in Scotland and not in England. It was not a ques­
tion between two offices of the company or two registers, but 
between the domicile of the testator and the head office of the 
eornpany. 'Flic ground of the decision is stated by Martin. 
R.. as follows (p. 350) : “ the evidence of title to these shares 
is the register of shareholders, and that l>eing in Scotland 
this property is located in Scotland.**

In Nickle v. Douglas. 35 U. C. Q. R. 126 ( 1874). where 
the city of Kingston sought to tax the plaintiff on his shares 
in the Merchants Rank. Montreal, Wilson, J., for the Court 
-aid (p. 145) : * In our opinion the plaintiff’s stock is owned 
by him. so far ns the Assessment Act is concerned, at the 
head or chief place of business of the bank in Montreal. The 
fact that it may be transferred at a branch office of the com­
pany, if the directors so appoint, is a provision made for the 
convenience of the shareholders, and does not change the 
locality of the stuck itself.” Here there was no question he 
tween different offices ; the sole question was whether these 
shares were “ owned out of the province of Ontario/* and it 
did not appear in the case that the hank even had an office in 
the province.

In Hughes v. Jlees, 5 0. R. 654 (1884). Ferguson, J., 
stated (p. 666) that lie was of opinion that the hank stock 
there in question was situate in Ontario where the head office 
was, although the bank had. for convenience, made provision 
for making transfers of the stock in Montreal. This, how­
ever. was not necessary for the decision of the case. He 
held the transaction void. and he would have done so even 
if he had considered that the stock was situate in Montreal.

A question closely analogous to that now being considered 
arose in a recent English case. In re Clark, [1904] 1 Ch. 294.
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Clark was domiciled in England, ami held shares in South 
African companies organized under the laws of the Trans­
vaal and Orange Tree State, with their head offices in South 
Afi'ca, hut with offices in London where a duplicate share 
register was kept. Transfers could he made either in South 
Africa or in England on the production of certificates which 
Clark at the time of his death had in England. By his will 
he bequeathed liis property in England to certain person- 
called the “ home trustees,” and his property in South Africa 
to others called the “foreign trustee-*.** On an application 
for the construction of the will, Farwell, JM held that while 
the transfer could be made equally effectually in South Africa 
or in England, the possession in England of the certificate* 
which were essential to complete the title to the shares made 
them pass under the gift of the property situated in Eng­
land, and not under the gift of property in South Africa.

If the Clark shares had been stock in a Canadian bank 
h could not be said that their transfer could be made equallx 
effective in either place. Before they could be transferred 
at all it would he necessary for the executors to make a 
declaration of transmission under section 47, and leave it 
with the cashier, or other agent of the bank who had charge 
of the register upon which the shares in question were, to­
gether with the probate of the will under section 50, where­
upon the proper officer would enter the names of the execu­
tors or trustees upon the register. Any dispute as to who 
were the proper trustees of the shares in question would 
have to be settled by the Court having jurisdiction where the 
shares were registered.

Canadian bank shares are transferred from one register 
to another at the request of the shareholder. If they are 
transmitted in any one of the wavs indicated in section 47. 
it is necessary that the person to whom they are transmitted 
should be entered on the register of shareholders before they 
are dealt with.

4. Dividends.—The dividends accruing upon any shares 
of the capital stock of the bank may I*» made payable 
at any of the places aforesaid. 53 V., c. 31, s. 20.

.V Agents. -The directors may appoint such agents in 
the United Kingdom, or in any of the British colonies 
or possessions, for the purposes of this section, as they 
deem necessary. 53 V.. e. 31, s. 20.
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37 Payment of shares. —Tin* share* of the capital stock 
shall lx* paid in by such instalment* and at such times 
and places as the directors appoint.

2. 'Hit* directors may cancel any subscription for any 
share, unless a sum equal to ten per centum at least 
on the amount subscribed for is actually paid at or 
within thirty days after the time of subscribing.

3. Such cancellation shall not. in the event of insolvency, 
relieve tin* subscriber as hereinafter provided, from 
his liability hi creditors. 53 V., c. 31, s. 30.

See the next section as to the amount of calls, the neces­
sary interval between them, and the mode of payment.

The Act contemplates that all shares -hall Is- paid in full, 
or that a liability shall remain for tin* amount unpaid. No 
authority is given to issue shares at a discount; but any not 
originally subscribed for may In* issued ut a premium by the 
directors after organization, or in case of the increase of the 
capital stock: see. 34. If issued at a discount or as fully 
paid up when, not actually paid, a shareholder would be 
liable to creditors, or to n liquidator in case of winding up. 
for the amount unpaid. A jierson, however, who would 
afterwards accept a transfer of such stock in good faith and 
in ignorance of the irregularity would not In* liable: Mr 
Craken v. Mrlnti/re. 1 S. C. Can. 471) ( 1877 ) ; AJeeloti v. 
Thnrold. 22 S. C. Can. 390 (1893) ; A . IV. Electric v. Walsh. 
29 S. C. Can. at p. 50 (1898): Jn re The Ontario Express 
Co., 21 Ont \. B. 646 (1894).

Where a person lent money to a company and was to 
receive fully paid up shares, which he accepted in good faith, 
believing them to In* paid up, the liquidator was held to be 
estopped, and his name was removed from the list of con­
tributories: Woomcnthal v. Ford. (18971 A. C. 156.

The right given to the directors to cancel subscriptions 
to stock would apply not only to stock offered by themselves, 
but also to original subscriptions of stock during the tenu 
of office of the provisional directors. Under the former Act 
no share was lawfully subscribed unless at least ten per 
cent, was paid within thirty days.
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The last clause of the section was fust enacted in 1890, 
and no doubt was added in view of the objection that was 
raised in the matter of the Central Haul- of Canada. Haines’ 
Case. Id <hit. A. It. 237 (1889), that a shareholder was not 
obliged to pav the double liability because the ten per cent, 
was not paid within the thirty days. The Court of Appeal 
affirmed the judgment of the Chancellor, holding the shar»*- 
holder liable on the ground that the subsequent payment for 
the stock was equivalent to a new subscription, and that the 
-hareholder, l>v his subsequent payment, etc., was estopped 
from denying that he was a shareholder. This was subse­
quently a dinned in Nasmith’# Case in the same matter: 18 
Ont, À. IJ. 209 (1891).

It is worthy of notice that the Act does not say that the 
calls shall bear interest when not paid at the time fixed. 
The Companies* Acts. It. S. C. chap. 79. sees. GO and 140, 
provide that calls shall bear interest at the rate of <> per 
rent, from the day appointed for payment, h the omission 
of all reference to interest in the Bank Act intentional ? 
And if so. is the penalty of ten per cent, on the amount 
of the shares on which the unpaid call has been made by 
section 41 intended as a substitute for interest? It would 
appear to be inequitable to impose both a penalty and inter­
est, as damages for default in prompt payment of a call, in 
lluffhes v. La ('ompaynic de Villas. M. L. R. 5 S. C. 129 
(1889), it was held that the Quebec statute relating to 
building societies did not authorize interest on calls not 
paid when due.

38. Calls on shares.—The directors may make such calls 
of money from the several shareholders for the time 
being, upon the shares subscribed for bv them re­
spectively. as they find necessary.

2. Such calls shall he made at intervals of not less than 
thirty days.

3. Notice of any such call shall be given at least thirty 
days prior to the day on which the call is payable.

4. No such call shall exceed ten per centum of each share 
subscribed. 53 V.. c. 31, s. 31.
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The tails are to be "of money.” The corresponding ex­
pression in the English and Canadian Companies’ Acts is 
that they are to be paid "in cash.” In construing this lat­
ter term the Courts have upheld honest transactions in which 
no cash has passed ; they have treated payment in cash as 
equivalent to payment within the meaning of a plea of pay­
ment as distinguished from set-off, or accord and satisfac­
tion : FothergiU's Case. !.. 11. 8 Ch. 270 (1873) ; Spargo’s 
Cane, ibid. 407 ( 1873). The latter case was approved and 
followed by the Privy Council in Larocque v. Beauchemin. 
118371, A. C. 358. an appeal from the Province of Quebec, 
where the statute required payment to be made “in cash.” 
In a case in the House of T.ords, Ooregum Guld Mining Co. 
v. Roper, 11892] A. C., Lord Watson says, at p. 136:—“It 
has been decided that under the Act of 1862 shares may be 
lawfully issued ns fully paid up. for considerations which 
the company has agreed to accept as representing in money's 
worth the nominal value of the shares. I do not think any 
other decision could have been given in the case of a gen­
uine transaction of that nature, where the consideration was 
the substantial equivalent of full payment of the shares in 
cash. The [Miscible objection to such an arrangement is that 
the company may overestimate the value of the consideration, 
and, therefore, receive less than nominal value for its shares 
The Court would doubtless refuse effect to a colourable trans­
action, entered into for the purpose or with the obvious re­
sult of enabling the company to issue its shares at a dis­
count; but it has been ruled that, so long as the company 
honestly regards the consideration given as fairly represent 
ing the nominal value of the shares in cash, its estimate 
ought not to be critically examined.”

For illustrations of colourable transactions where share­
holders were held liable, see Union Bank v. Morris, and 
Union Bank v. Code. 27 Ont. A. R. 396 (1900) ; Welton v. 
Saffery, [ 1897] A. C. at p. 329 ; Norm Sydney Co. V. FIiq- 
gins, [1899) A. C. at p. 272.

A statement of an account in which there would be a 
balance payable to the shareholder in cash would be suffi­
cient: Coates’ Case. !.. R. 17 Eq. 169 (1873) ; Adamson’s 
Case. L. R. 18 Eq. 670 (18711 : Barrow-in-Furness Co., 14

18. 38
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(’ll. U. 40U ( 1880). Itut. where the original subscription is 
based upon an agreement that the stock shall lx paid for 
in property or services, such an agreement is not binding : 
National Insurance Co. v. Hatton. 24 !.. ('. .1. 20 (1879); 
Compagnie de A a r it/a t ion v. Christ in. I L. X. 102 (1880) ; 
Smart v. Howmancille Machine Co.. 25 I . ( ('. I'. 503
(1875) ; Vagin anil (HlVs Case, 0 (’h. 1V Os l ( 1877) ; Hurk- 
inshaw v. Xicolls, 3 A. C. 1001 (1878); White's Case. 12 
Ch. I). 511 (1879); Harrow's Case. 11 Ch |> 432 (1880).

A call can be made only at :i meeting of directors duly 
called at which a «pioruni is present : Hank of Liverpool v. 
Higelow, 12 N. S (3 It. & ('.) 230 (1878); Ontario Mar­
ine Insurance Co. v. Ireland. 5 V. (’. ( I’. 139 (1855). 
It may be made by by-law or resolution. Ii must fix the 
time and place for payment : In re Cawley Co.. 42 Ch. I ). 
at p. 230 (1889) ; Johnson V. Lyltle's Iron . I gency, 5 Ch. 1) 
094 ( 1877) ; Armstrong v. Merchants’ Mantle Co., 32 0. It. 
387 (1900). It is made in point of time when the by-law 
or resolution is passed, and not when notice of it is given 
to the shareholder; Reg. v. Londonderry Ry. Co.. 13 Q K 
998 (1819); If. S. ('. chap. 79, see. 59 Where director* 
passed a resolution for a call, hut left the date of payment 
in blank, and some time afterwards a resolution was passed 
fixing the date of payment, it was held that no proper call 
was made until the date of the second resolution: In re 
Cawley Co.. 12 Ch. I>. 209 ( 1889).

Only one call should be made in a single by-law or reso­
lution. There should be an interval of not less than thirty 
days, not only between the dates of payment of successive 
calls, but also between the actual making of them: Roherlson 
v. Hangar d’il acheta ga. 1 L. X. 314 (1881); Gilman■ v. 
Court. 13 If. I,. 019 ( 1882) ; Exchange Hank v. Darling. 
10 It. L. 049 (1884): Exchange Hank \. Campbell. 17 It. 
K. 240 ( 1885) ; Hank of Sara Scotia v. Forbes. 10 N. S. 
(4 It. & (î.) 295 (1883) ; SI. John Rrulge Co. v. Wood-ward, 
3 N. R. (1 Kerr). 29 (1840).

In the case of insolvency of a hank, the director.- may 
make any number of calls by one resolution: see. 128. s.s. 4.
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“ Not less than thirty days*' and “at least thirty days’* 
mean thirty clear days, that is, exclusive of both the first 
and last days : Reg. v. Salop, ft A. & E. 173 (1838) ; Mit­
chell v. Forster, 12 A. & E. 172 (1840) ; Young v. ïliggon, 
6 M. & W. 40 ( 1810).

Shareholders . are entitled to thirty clear days* notice 
before the day fixed for payment of a call. The Act does 
not say how this notice shall be given. Public notices are 
to bo given by advertisement in one or more newspapers pub­
lished at the head office, and in the Canada Gazette: see. 2, 
s.s. 2. It would be prudent in the case of calls, besides the 
above public notice, to send a notice to each shareholder by 
registered letter : Union Fire In*. Co. v. Fitzsimmons, 32 
u. 0. C. P. 602 (1882) ? Ross v. Converse, 27 L ('. J. 1 13 
(1883).

39. Capital lost to be called for.—If any part of the 
paid-up capital is lost the directors shall, if all tin- 
subscribed stock is not paid up, forthwith make calls 
upon tint shareholders to an amount equivalent to the 
loss: Provided that all net profits shall he applied to 
make good such loss.

2. Any such loss of capital and the calls, if any made in 
respect thereof, shall be mentioned in the next return 
made by tin* bank to the Minister. 53 V., c. 31, s. 48.

Those calls would not enable the directors to declare divi­
dends before the net profits ( ** such loss. Dividends
could only be paid before that time by reducing the capital 
as provided by section 35.

This is the only section between seven and forty-five 
which is applicable to the Bank of British North America 
sec. 6.

40. Recovery of calls. —In case of the non-payment of 
any call, the directors may, in the corporate name of 
the bank, sue for. recover, collect and get in any such 
call, or may cause and declare the shares in respect of 
which any such call is made to be forfeited to the 
hank. 53 V., c. 31, s. 32.

55



The director* may ,-uv no! only for the amount of the 
call or calls, but also for tile penalty of tun per cent, pro­
vided by the next section.

Instead of suing, the directors have the optio of de­
claring the stock forfeited. If, however, the hank has 
threatened to sun, it eannot forfeit the stock without a notice 
to the shareholder that it intends to do so: Hohertton v. 
Hanijue d’llochelaga. 4 !.. X. .114 (1881).

Forfeiture being a penal provision, its operation will be 
kept strictly within the limits prescribed by the Act, and 
what in ordinary cases might l>c considered trilling irregu­
larities may suffice to have it declared invalid and set aside: 
Clarke v. Ilarl. 6 11. ],. (’. 611 (1858) ; Johnson V. hyttlr’s 
Iron Agency. 5 Ch. I). ‘'.87 (1877); In re Xnr Chile Hold 
Mining Co., 45 Ch. I). 5:i8 (18110) ; Armstrong v. Merchants’ 
Mantle Co., 12 O. R. 387 (1900).

The procedure for carrying out such forfeiture is laid 
down in the next section.

41. Penalty and forfeiture of shares -If any sharehol­
der refuses or neglects to pay any instalment upon his 
shares of the capital stock at the time appointed there­
for, sueli shareholder shall incur a penalty, to the 
use of the hank, of a sum of money equal to ten per 
centum of the amount of such shares.

?. If the directors declare any shares to be forfeited to 
tile bank they shall, within six months thereafter, 
without any previous formality, other than thirty 
days’ public notice of their intention so to do, sell at 
public auction the said shares, or so many of the 
said shares as shall, after deducting the reasonable 
expense's of the sale, yield a sum of money sufficient 
to pay the unpaid instalments due on the remainder 
of the said shares, and the amount of {rcnnlties in­
curred upon the whole,

1. The president or vice-president, manager or cashier 
of the bank shall execute the transfer to the nurcbaser
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valid ami effectual in law as if il had been «xeciil.il 
|,Y t|u. original holder of the .hares thereby Iran, 
ferred.

•I. The directors, or the shareholders a I a general meet­
ing, mav, notwithstanding anything in this section 
contained, remit, either in whole or in part, and 
conditionally or unconditionally, any forfeiture or 
penalty incurred by the non-payment of instalments 
as aforesaid. 63 V.. c. 31. s. 33.

The penalty of ten per cent, provided by this section i< 
incurred whether tile directors exercise the option of suing 
the delinquent shareholder, or of declaring the shares lo 
lie forfeited as provided in section 4P. It would appear a» 
if till, penalty was provided in lieu of interest on such call. 
The Companies' Act. R. S. C. c. 79, provides for interest 
on calls at the rate of six per cent., but no penalty: sees. 60 
and 140.

To render a shareholder liable to the penalty of ten per 
cent., or to the forfeiture of his shares, the Act must have 
been strictly complied with. While the acts of directors 
de fario in dealing with outsiders would lie valid and would 
hind the hank ill favor of parties acting in good faith, yet 
irregularity in the election of directors or violation "f Hi" 
by-laws might he set up by shareholders as an answer to a 
call or forfeiture: Harden (hilly Co. v. Mr Litter. 1 App. 
Cas. 39 (1876).

The business of a company was to lai conducted by not 
less than five nor more than seven directors, and power wa. 
given to fix a quorum. A quorum of four was fixed, hut 
this was done irregularly ; these four made a call and after­
wards declared the stock forfeited for non-payment. It »a» 
held that the call and forfeiture were invalid: In re Alma 
Spinning Co.. Botlomley’s Cnee, 16 Ch. D. 681 (1881)

Where the bank notified a shareholder that in default t 
payment they would sue, it was held that they had no right 
to forfeit his stock without further notice: Robertson v. 
Banque tllochelaga, 4 L. X. 314 (1881).

Tile secretary sent a notice that unless a call was paid 
with interest from the day it was made it would he for-
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feited. Interest actually only ran from the date of pay­
ment. The forfeiture was consequently set aside : Johnson 
v. Lyttle's Iron Agency, 5 ('ll. I>. (IK? ( 1KTÎ ).

When the rules required a notice after default in pay­
ment, and this was not given, the forfeiture was declared 
invalid : In rc New Chile Co.. 15 Ch. I». 5PS ( 1890).

42. Recovery by action —In any action brought to re­
cover any money due on any call, it shall not be neces­
sary to set forth the special matter in the declaration 
or statement of claim, but it shall be sufficient to 
allege that the defendant is the holder of one share 
or more, as the case may be, in the capital stock of 
the bank, and that lie is indebted to the bank for a 
call or calls upon such share or shares, in the sum 
to which the call or calls amount, as the case may be, 
stating the amount and number of the calls.

2. It shall not be necessary, in any such action, to prove 
the appointment of the directors, 53 V.. c. 31. s. 34.

TRANSFER AND TRANSMISSION OF SHARKS.

43. Conditions for transfer of shares. —No assignment 
or transfer of the shares of the capital stock of the 
bank shall be valid unless,—
(a.) made, registered and accepted by the person to 

whom the transfer is made in a book or books 
kept for that purpose; and,

(6 ) the person making the assignment or transfer 
has, if required by the bank, previously discharged 
all his debts or liabilities to the bank which ex­
ceed in amount the remaining stock, if any, be­
longing to such person, valued at the then cur­
rent rate.

2. No fractional part of a share, or less than a whole 
share, shall be assignable or transferable. 53 V., c. 
31,

The directors have the right to prescribe the form for the 
transfer and acceptance of stock. They may keep stock
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registers for such transfers not only at the head office of 
the bank, but. at any other place in the British Empire: 
sec. 36.

The parties to such transfers must he persons capable 
of contracting. These transfers may be set aside on the 
same grounds as other contracts, as infancy, incapacity, 
fraud, etc. Thus, when a father executed a transfer of cer­
tain shares in a bank to his minor son. and purported to 
accept the transfer on behalf of his son, and the bank acted 
upon the transfer and paid him dividends, it was held that 
the transfer was void for want of legal acceptance: Walsh 
v. Union Bank. 5 Q. L. R. 289 (1879). Where a father 
subscribed for stock in the name of his infant daughter, 
and nine months after coming of age she took steps to have 
her name removed from the list of contributories, it was held 
that she was entithnl to this relief: Be ('entrai Bank and 
Jfogg. 19 0. R. 7 (1890).

The Ontario Letters Patent Act contained a provision as 
to the registration of transfeis nearly in the same terms 
as this section. A company incorporated under it had issued 
a cej tificate to a registered owner with an indorsement that 
the shares were transferable only on the surrender of the 
certificate. He sold the shares and made over the certificate 
to the purchaser. He sold them to another purchaser who 
bought in good faith and had the transfer duly made in th* 
books of the company. It. was held that the first purchaser 
Lad lost his claim on the stock by not having his transfer 
registered, and that the company could waive the production 
of the certificate: Smith v. Wnlkerville Iron Co.. 23 Out 
A. R. 95 (1896). Williams v. Colonial Bank, 38 Ch. P. 
388 (1888), was relied upon as on authority.

On account of the double liability which attaches 
hank stock, transferees often seek to escape responsibility, 
in case of insolvency, by claiming that the transfers to 
them or their predecessors are invalid for want of com 
pliance with this section. In the case of the Central Bank 
where the seller signed a transfer in blank, subject, by a 
marginal note, to the order of a broker, am! the purchase! 
designated bv the broker signed the acceptance, it was held 
to bo a sufficient compliance with the Act: Bp Central Bank.



TRANSFER 01 SHARES.► 431

K» Ont. A. H. 237 (1889). In tin- same matter, where a 
purchaser did not sign the acceptance, but dealt with the 
shares by selling and signing the transfer of them to an­
other person, it was held that the lutter was estopped from 
setting up the irregularity, and was properly placed on the 
list of contributories: lie Central llnnk. X a smith’s Case, 16 0. 
It. 293 (1888); atlirmed in appeal, 18 Ont. A. R. 209 (1891). 
Also that after a winding-up order has been made, it is 
too late for a shareholder who has accepted the transfer 
of certain shares to set up irregularities in previous trans­
fers of these shares: lie l'entrai liank. Home Sa rings and 
Loan Co.’s Case, 18 Ont. A. R. 489 (1891)

Where there was no valid transfer of the shares under 
the Act. but defendant had paid calls, given a receipt for 
a dividend and combined with others in appointing a proxy, 
he was held to he a shareholder and liable for calls : Hank 
of Liverpool v. Bigelow. 12 X. S. (3 R. & C.) 23f> (1878).

If a transfer lie made in blank the transferee has im­
plied power to fill up the blanks: In re Tahiti Cotton Co.. 
L. R. 17 Eq. 273 (1873).

Where a person in good faith induces a hank to transfer 
shares under a power of attorney, which is really forged, he 
is liable to indemnify the hank against the claim of the 
shareholder whose stock has been transferred: Starkey v. 
Hank of ting land, 11903] A. ( '. 114: Sheffield Corporation v. 
Harr lay. [1906] A. C. 392.

“ Debts or liabilities to the bank ” would include not 
only all sums actually due and payable, and those maturing 
but not due, when the shareholder is the principal debtor, 
hut also all sums for which he would lie liable only second­
arily or conditionally as endorser, surety or the like. It 
would also include stock not vet called up. so that tin- 
hank might refuse to register a transfer of stock not fully 
culled and paid up, if it was not satisfied to accept the pur­
chaser for the amount : and might, apply to a transfer of 
fully paid up shares, where the transferrer was liable on 
other share's not fully paid up: lie MrKain v. Ilirkbeck Co.. 
7 0. Ij. R. 241 (1904). Tinder the Act of 1871, it wua only 
debts due to the hank that the shareholder could be obliged 
to pay, if so required, in order to have his transfer allowed.
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l mit-r that \d il vvus held that (lit- hank was obliged to 
allow a transfer of partly paid-up stock: Smith \. Hank of 
Nova Sadia, 8 S. t . Can. 558 (1883). A hank has a lien 
on llv stock held in il hy a mem lier of a firm for a debt 
due to it by such firm : In re Chinic, 14 (). L. H. ( 1888).

When a bank gives a statement to an intending pur­
chaser of the amount of its lien on certain shares, hut before 
the transfer of the stock other liabilities accrue, it may 
hold the stock until the latter are paid : ( 'oak \. Ifoi/al ('{me­
dian Hank.'iu (Irani I ( 1873).

See section 77 as to a like* claim on dividends and as to 
the mode of realizing the lien on such stock.

In Smith v. Hank of Nova Scotia, 8 S. C. (’an. 558 
(1883). it was held that a resolution adopted at a meeting 
of shareholders, authorizing a loan on behalf of the honk and 
agreeing to hold their stock until this loan was fully paid, 
did not bind a shareholder who was not at the meeting al­
though he joined in a bond as surety for the loan, and the 
bank had no right to refuse to transfer hi*» stock. In Harts 
v. Hank of Nora Scotia. 18 N. S. ( (i R. «V (J.) 254 (1885). 
a shareholder who was present at the meeting in question was 
held entitled to have-the transfer of his stock registered.

If a bank should, without good cause, refuse to allow a 
transfer to he registered, it would be liable for the damages 
sustained by such refusal. The bank is entitled to a reason­
able time to decide : In re Ottos Kapje Diamond Mines. 
11803] 1 Ch. (518.

44. List of transfers. A list of all transfers of shares 
registered each day in the books of the hank, show­
ing. in each case, the parlies to such transfers and ii.c 
number of shares transferred, shall be made up at tiie 
end of each day.

V. Such list shall he kept at. the chief place of bu.-mess 
of the bank, for the inspection of its shareholders. 
53 V., e. 31, s. 36.

This section comes from the Act of 1871 without change 
It has not been altered to harmonize with the provisions for 
keeping stock registers and transfer books elsewhere than at 
the head office of the bank.
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45. Requirement for valid transfer Vil saint or trans­
fers of shares, and all contracts and agreements in 
respect thereof, hereafter made or purporting to by 
made, shall he null and void, unless the person mak­
ing the sale or transfer, or the person in whose name 
<>r behalf the sale or transfer is made, at the time of 
the sale or transfer.—

(n) is the registered owner in the hooks of the bank 
of the share or shares so sold or transferred, or in­
tended or purporting to he so sold or transferred 
or,

[b) has the registered owner's assent to the sale.

2. The distinguishing number or numbers, if any, of such 
share or shares shall he designated in the contract of 
agreement of sale or transfer.

3. Notwithstanding anything in this section contained, 
the rights and remedies under any contract of sale, 
which does not comply with the conditions and re­
quirements in this section mentioned, of any pur­
chaser who has no knowledge of such non-compliance, 
are hereby saved. 53 V.. e. 31. s. 37.

This section was first inserted in the Act of IK'.to and was 
designed to prevent gambling in hank shares, or engaging in 
transactions which are really hefting on the ris- or fall of 
the stock in the market ; hut like similar legislation in other 
countries it has not accomplished the desired object.

It is the only section of the Act between thirty-nine and 
hfty-seven which applies to the Bank of British North 
\ merica : sec. 6.

The practice of numbering their shares i< optional with 
Canadian hanks, hut has not been adopted by them.

The section as originally enacted in 1890 contained a 
clause making non-compliance an offence against the Art. 
This clause is section 133 of the present Act.

When the transferrer has ns many shares as are men­
tioned or more, hut the numbers do not correspond, the trans­
fer is not necessarily void ; the figures might afterwards he
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rectified : In r< International Vontrart Co., L. It. 7 l’ll. 48’>
( 1872).

46 Sale of shares under execution —When any share of 
the capital stock has been sold under u writ of execu­
tion, the officer by whom the writ whs executed shall, 
within thirty days after the sale, leave with the hank 
an attested copy of the writ, with the certificate of 
such officer endorsed thereon, certifying to whom the 
sale has been made.

V. The president, vice-president, manager or cashier of 
the bank shall execute the transfer of the shares so 
sold to the purchaser, but not until after all debts 
and liabilities to the hank of the holder of the shares, 
and all liens in favour of the bank existing thereon. 
have been discharged as by this Act provided.

3. Such transfer shall be to all intents and purposes as 
valid and effectual in law ns if it had been executed
by the holder of the said share. 53 \ .. e. 31. s. 3s.

The Act does not make any provision as to the seizure 
and sale of hank stock. That is left to the provincial courts 
and their procedure. It simply recognizes the sale and pro­
vides for the carrying out of the transfer to the purchaser 
The principle is analogous to the provisions of the Railway 
Act which permit the sale of a Dominion railway in certain 
cases and provide for its being vested in the purchaser and 
for its operation : R. S. 0. r. 37, sec. 299.

The Act of 1H71 named the sheriff as the officer who might 
sell bank stock under a writ of execution. In re Hank of 
Ontario, 44 V. C. Q. B. 247 (1879), a sale by a bailiff in 
Montreal was held to have the same effect as a sale by the 
sheriff, and the sale was valid although the bank has its head 
office in Ontario, and only a branch office with no stock regis­
ter in Montreal.

In the Province of Quebec hank shares < he seized
by means of saisie arret (garnishment), but should he seized 
conformably to Art. 566 of the Code of Procedure (Art 
642 of the new Code) : Fludon v. Boni/ne du Peuple, 7 R 1 
229 (1875).

44
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47 Transmission of shares—If flic interest in any sharp
in the capital stock of any hank is transmitted hv <»r 
in consequence of,—
(a) the death, bankruptcy, or insolvency of any 

shareholder ; or,

(b) the marriage of u female shareholder ; or,
(c) any lawful means, other than a transfer accord­

ing to the provisions of this Act,
the transmission shall be authenticated by a declara­
tion in writing, as hereinafter mentioned, or in such 
other manner as the directors of the bank require.

V. Every such declaration shall distinctly state the man­
ner in which and the person to whom the share has 
been transmitted, and shall be made and signed bv 
such person.

:i. The person making and signing the declaration shall 
acknowledge the same before a judge of a court of 
record, or before the mayor, provost or chief magis­
trate of a city, town, borough or other place, or be­
fore a notary public, where the same is made and 
signed.

4. Every declaration so signed and acknowledged shall be 
left with the cashier, manager, or other officer or 
agent of the bank, who shall thereupon enter the name 
of the person entitled under the transmission in the 
register of shareholders.

5. Until the transmission has been so authenticated, no 
person claiming by virtue thereof shall be entitled 
to participate in the profits of the hank, or to vote in 
respect of any such share of the capital stock. 53 V., 
c. 31, s. 39.

The word “ transfer” is used in the Act, when the in­
terest in the stock passes as the result of the act of the par­
ties ; the word “ transmission *’ where it passes by the opera­
tion of the law. The provisions of section 43 as to the pre­
vious discharge of indebtedness do not apply to a case of 
transmission, and a bank cannot refuse to register the trans-
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mission on tin* ground of indebtedness or lien : hi rp Ben­
tham M. S. Co., 11 Cli. 1). 900 ( 1878). The person to whom 
the shares are transmitted takes them in the same condition 
and subject to the same liabilities, if any, as existed while 
they were in the hands of the person from whom they are 
transmitted.

A transmission, in order to be of the same nature as a 
transmission by bankruptcy, insolvency, death, or marriage, 
must be a transmission by operation of law. unconnected with 
any direct act of the party to whom the property is trans­
mitted, and a transmission to a purchaser at a sale by licita­
tion is not such a transmission : ('hestenunenf \. ( 'a/iei/mv. 
T App. Cas. 127 (1881).

If the directors require the transmission to be authen­
ticated in some other manner than is set out in this and the 
three following sections, any rules they make should he 
reasonable and not more onerous than those prescribed by 
the Act.

Although subsection I states that where the declaration is 
left with the cashier or other officer or agent of the hank, he 
shall thereupon enter the name of the person entitled under 
the transmission in the register, the succeeding sections show 
that it is only when the declaration is accompanied by the 
documents and evidence there mentioned, or when those 
latter are furnished to the bank, that the name shall be so 
entered. See sections 48 and 50.

Until such declaration is made, and such documents and 
evidence furnished, the person entitled to the transmitted 
shares would he debarred, not only from drawing dividends 
or voting on these shares, but also from transferring or deal­
ing with them.

Transmission b\ the marriage of a female shareholder 
is further dealt with by section 48; and transmission by 
death by sections 50 and 51 ; there is nothing outside the 
present section relating to transmission by the bankruptcy 
or insolvency of a shareholder.

While there is no Dominion Act relating to this subject, 
the section would apply to an abandonment of property in 
Quebec under Chapter XXXI. of the Coue of Civil Procedure
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(Arts. Sait rZ snj. ) and t<> the curator appointed thereto, and 
to assignments by insolvents under II. S. 0. chap. 147, and 
the assignees thereunder, and to assignees under similar V ts 
of the other provinces.

It would also apply to assignees under general insolvency 
Acts in other countries. These have always been accorded 
full recognition in the province of Quebec, which also re­
cognizes foreign executors and administrators as more fully 
set forth under section ôl. While the law of England and 
of these provinces which derived their laws from England 
have not fully recognized the latter, they have recognized 
foreign assignees, curators and trustees under general bank­
ruptcy or insolvency Acts. 'Hie law of England on the point 
is stated as follows in Westlake’s International Law (3rd 
ed.), at s. 134 : “ Curators, syndics and others * " r the
law of a country where a debtor is domiciled are entitled to 
administer his property on behalf of his creditors, are en­
titled as such to his chattels personal and choses in action 
in England.”

48 Transmission by marriage — If the transmission of 
any share of the capital stock has taken place by 
virtue of the marriage of a female shareholder, the 
declaration shall be accompanied by a copy of the 
register of such marriage, or other particulars of the 
celebration thereof, and shall declare the identity of 
the wife with the holder of such share, and shall be 
made and signed by such female shareholder and her 
husband.

2. The declaration may include a statement to the effect 
that the share transmitted is the separate property 
and under the sole control of the wife, and that she 
may, without requiring the consent or authority of 
her husband, receive and grant receipts for the divi­
dends and profits accruing in respect thereof, and 
dispose of and transfer the share itself.

3. The declaration shall be binding upon the bank and 
persons making the same, until the said persons see fit 
to revoke it by a written notice to the bank to that 
effwt.

0811



THE BANK ACT. h isIs

4. The omission of a statement in any such declaration 
that the wife making the declaration is duly authorized 
by lier husband to make the same, shall not invalidate 
the declaration. 51$ V., c. 31, s. 40.

Where the marriage domicile of the female siiareholder is 
in a province or country where by law she has the exclusive 
control of her property as if she had remained single, the 
declaration is necessary only for the purpose of keeping the 
record of her stock under her married name. If however 
the marriage domicile should be in the province of Quebec, 
the shares, being personal or movable property, would, in the 
absence of a notarial ante-nuptial contract of marriage, fall 
into the community of property and be subject to the sole 
control of the husband : C. ('. Art. 1272. In case there is a 
marriage contract, it will probably make provision both as to 
the capital of the stock and as to the dividends. Even if the 
husband became by law entitled to the stock and the divi­
dends a declaration in the terms of sub-section 2 would pro­
bably be held to be equivalent to a power of attorney to en­
able the wife to receive dividends or even to transfer the 
stock until the hank received a revocation under subsection

A similar rule would apply when the marriage domicile 
was in a country where by marriage the shares would become 
the property of the husband or come under his control.

49. Authentication of declaration.—Every such declara­
tion and instrument as are by the last two preceding 
sections required to perfect the transmission of a share 
in the hank shall, if made in any country other than 
Canada, the United Kingdom or a British colony—
(a) be further authenticated by the clerk of a court 

of record under the seal of the court, or by the 
British consul or vice-consul, or other accredited 
representative of His Majesty’s Government in the 
country where the declaration or instrument is 
made; or,

(b) be made directly before such British consul, vice- 
consul or other accredited representative.

2. The directors, cashier or other officer or agent of the 
bank may require corroborative evidence of any fact 
alleged in any such declaration. 53 V.. c. 31, s. 39.
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50. Transmission by will or intestrcy.—If tin* transmis- 
«ion lias taken place by virtue of any testamentary in­
strument, or by intestacy, tin* probate of the will, or 
the letters of administration, or act of curatorship or 
tutorship, or an ollicial extract therefrom, shall, to­
gether with the declaration, be cud and left with 
the cashier or other officer or agent of the bank.

*. The cashier or other officer or agent shall thereupon 
enter in the register of shareholders the name of the 
|>ersoiL entitled under the transmission. 53 \ ., e. 31, 
8. 11.

The Quebec Statute 05*56 Vlet. chap. IT, imposes a tax 
ou the transmission of property by death,and provides (Art.
1 lDld, 5) that no transfer of the property of any estate or 
succession shall be valid nor shall the title vest in any per­
son until the tax has been paid. It was held that this sta­
tute was intro, virea, and a bank was justified in refusing to 
register a transfer of shares by executors until proof was 
given that the tax had been paid: lit inker v. Haul- of Mon­
treal, Q. It. T S. C. *57 (1895).

From the report it is to be inferred that the declaration 
of transmission was duly made and the names of the execu­
te rs entered on the list of shares. They then desired to 
ransfer the shares without paying the tax.

An executor filed with the bank a copy of the probate of 
a will, and required the entry of his name as entitled to the 
'lock of the testator in his capacity of executor. The bank 
refused on the ground that the stock was specifically be­
queathed to certain legatees, lie applied for an injunction, 
and it was held that it was the duty of the bank to enter his 
name in the register, and that there was no obligation on the 
hank to see that the* bequests of the will were carried out by 
the executor : lloyd v. Hank of A'ear lirunxmrk, X. II. Equity 
i uses, 545 (1893).

51 Transmission by decease.—If tin* transmission of anv 
share of the capital stock has taken place by virtue of 
the decease of any shareholder, the production to the 
directors and the deposit with them of,— •

48
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(at niiy authenticated copy of the probate of the will 
of the deceaMcd shareholder, or of letters of admin­
istration of his estate, or of letters of verification 
of heirship, or of the act of euratorship or tutor­
ship, granted by any court in ('annde having 
power to grant the same, or by any court or autho­
rity in England. Wales, Ireland, or any British 
colony, or of any testament, testamentary nr 
testament dative expede in Scotland ; or,

( h ) an authentic notarial copy of the will of the de­
ceased shareholder, if such will is in notarial form 
according to the law of the province of Quebec; or, 

(r) if the deceased shareholder died out of 11 is Ma­
jesty’s dominions, any authenticated copy of tin- 
probate of his will or letters of administration of 
lii> property, or other document of like import, 
granted by any court or authority having tic- 
requisite power in such matters;

shall he sufficient justification and authority to th 1 
directors for paying any dividend, or for transferring 
or authorizing the transfer of any share, in pursuance 
of and in conformity to the probate, letters of admin­
istration, or other such document as aforesaid.
V., c. 31, s. 42.

In the Province of Quebec a will may he made in any 
one of three forms: (1) Notarial, (2) holograph, and (3) in 
English form before two witnesses. The two latter requin 
probate. A notarial will is made in the presence of two 
notaries, or of one notary and two witnesses, and does u*«' 
require probate; a copy certified bv the notary who retain - 
possession of the original will being equally authentic with 
a -opy of a will in one of the other forms admitted to pre­
bate and certified by the clerk of the Court.

Letters of verification of heirship” are issued by the 
Superior Court of Quebec in eases of intestacy when the de­
ceased has property outside of that province : C. C. Art 
tifiOa. Administrators and letters of administration are un­
known in Quebec. The property of a deceased in testav 
vests immediately in his heirs or next of kin. in aeeordane.

—
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with the French legal maxim “ lv mort saisit le vif.*’ These 
must provide for the administration of the estate them­
selves.

Where shares belong to a Quebec minor he must be re­
presented by a tutor appointed by the prothonotary or a 
Judge of the Superior Court: C. ('. Art. 249. A curator 
is appointed by the same authority to any person who is in­
terdicted for imbecility, insanity, madness or prodigality; 
also to emancipated minors and to children conceived but 
not yet bom : C. C. Arts. 325 and 3.. ». Curators to pro­
perty are those appointed: ( 1 ) to the property of absentees; 
(2) in cases of substitution; (3) to vacant estates; (4) to 
the property of extinct corporations; (5) to property aban­
doned, and (6) to property accepted under benefit of inven­
tory: C. C. Art. 347.

A shareholder in the province of Quebec by his will made 
his mother usufructuary legatee of nil his property ; a nephew 
who was a minor living with his parents in the 11. S. being 
named universal legatee in ownership. A tutor ad hoc. to 
the property of the minor was appointed by the Court at 
Montreal, for the taking of the inventory. The executors 
and the tutor ad hoc obtained leave of the Court to sell the 
bank stock to make repairs on certain buildings. A regular 
tutor was subsequently appointed, and he duly accepted the 
executors’ account, including this item. It was held that 
the order to sell was illegal, the tutor ad hoc having no such 
authority, but as the matter was ratified by a tutor duly 
appointed, and the minor received the benefit, he could not 
after coming of age, recover the value of the stock from the 
bank: Donohue v. Banque Jacques Cariier, Q. R. 11 S. C. 90 
(1896).

The object of this section appears to be to authorize 
foreign executors, administrators, etc., of a deceased foreign 
shareholder to have the shares registered in their names and 
to authorize them to draw dividends, and transfer the shares 
on lodging with the bank an authenticated copy of the 
foreign probate, letters of administration, etc., without 
taking out ancillary probate or letters of administration, if 
the will or the foreign law authorizes the executors, adminis­
trators, etc., to perform these acts.
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This has been the policy of the civil law and has been 
specially authorized in the province of Quebec bv Statute 
and by the Code. Article 80 of the Code of Civil Procedure 
reads as follows: “ Any person who, according to the laws of 
a foreign country, is authorized to represent a person who 
has died or made his will therein, leaving property in the 
province, may also appear as such in judicial proceedings 
before any court in the province.” This was derived front 
section one of 0. S. L. C. chap. 91. which provided that all 
executors, administrators and other legal representatives 
legally seized by foreign law of the estate of a deceased 
person or representing him under the foreign law, shall he re­
cognized, and their legal capacity be of equal validity and 
effect to all legal intents as in the country where they reside, 
or were appointed, or when the will was made. 'Phis is 
fuller than I he language of the Code, but there is no sugges­
tion that the Code was not to be of the same effect as the 
Statute, and the jurisprudence has been consistent with this 
construction.

l.'nder the law of England a foreign executor or admin­
istrator cannot sue or be sued there, nor can he intermeddle 
with the estate of the deceased in England without making 
himself liable as executor de son tori: William cm Execu­
tors (9th e<l. ) pp. 29(>. and 1827, cited with approval by 
Smith. L.J., in Attorney-General v. Sew York Breweries Co.
[ 1898 | 1 Q. K. 20.5. This was a case in which an English 
company registered in England undertook, upon the death 
of a New York shareholder, to transfer into the names of his 
New York executors the shares standing in his name and 
in pay to them the dividends in New York, where they had 
been accustomed to pay them to him. without taking out re­
presentation to the deceased in England. It was held by 
the Court of Appeal that they could not do so.

So far as appears from reported cases the right of the 
Dominion Parliament to legislate that a foreign probate, etc., 
shall bv sufficient justification and authority to a hank for 
paying dividends and authorizing the transfer of shares, has 
not been called in question in any of those provinces where 
the law is similar to that of England. It has probably been 
considered that such right would he upheld under the prin-
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ciples laid down by the Privy Council m Cushing \. Ihipny. 
5 App. Cas. ( 1880), and Tennant v. Union Hank, [1894] 
A. C. 31.

In section 97 a similar provision is made for paying over 
the deposit ol a deceased depositor provided it does not 
exceed $500.

SHARKS 8l EJECT TV Till SI'S.

52. Not bound to see to trusts l ie bank dmII not be
bound to see to the execution of any trust, whether 
expressed, implied <>r constructive, 0» which any >hare 
of its stock is subject.

2. The receipt of the person in whose name any such 
share stands in the book- of the bank. or. if it stands 
in the names of move persons than one the receipt of 
one of such persons shall be a sufficient discharge 
to the bunk for any dividend or am other sum of 
money payable in respect of such share, unless, pre­
viously to such payment, express notice to the con­
trary has lieen given to the hank.

3. The bank shall not be bound to see to the application 
of the money paid upon such receipt, whether given 
by one of such persons or all of them. 53 V., c. «31, 
s*. 43.

Although the present section has been in the Bank Act 
since 1871, and has also been in the Companies Acts of the 
Dominion and of several of the provinces for many years, 
it is surprising that it appears to have been so seldom con­
strued by the Courts.

If the first sub-section were not in the Act, it would 
probably be da mod—at lea-t in those provinces which derive 
their law from England—that notice of n beneficial interest 
in some person other than the legal holder might constitute 
the hank a trustee for such other person.

A similar clause in the Loan Corporations Act was con­
sidered in the Birkbcck Loan Co. v. Johnston. :$ O. L. It. 
497 (1902). Mrs. Johns ion held certain shares in trust for 
her children. In rendering the judgment of the Divisional
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Court, Street, J., said, at p. Ù<iü:—u Mrs. Johnston had uu 
more right, so far as appears, to mortgage these shares than 
ii' they had stood in the name of her children instead of in 
her name, in trust for them. II is argued that the compan; 
hv see. 53 of oh. 205. H. S. O. 190Î. \va~ entitled to disregar ! 
the trusts of which it had notice as attaching to these shares, 
but l do not so understand the meaning of that provision. 
The section relieves tin company from the duty of seeing t 
the execution of any trust, to which any shares are subject, 
and enables it to pay money to a shareholder, who holds 
shares upon any trust without seeing that the money i- 
properly dealt with by the shareholder after receiving it; but 
it goes no farther. It does not entitle the company to lend 
money to A. with express notice that he is a mere truste# 
for B.”

The charter of the Moisons Bank contained a claur-' 
similar to sub-section 1. In Simpson v. Mol so ns Sunk 
[18951 A. C. 270, this clause was discussed. Certain shares 
of the hank were bequeathed to executors in which one < 
them had a life interest with a substitution in favor of h, 
children. The bank was in possession of a copy of the wit 
believed to have been given to it when the declaration of 
transmission to the executors was made. The children wen- 
deprived of the shares by a transfer made to their father. 
The Privy Council was satisfied that at the date of the ira li­
fer the bank had not any notice which could warrant »! 
inference that they were aware that a breach of trust win 
intended or was being committed. They further held 'liai 
it had not been proved that the bank had any notice of 
the particular tru>t in favor of the children, or which could 
affect them with knowledge of the particular way it ougl ' 
to have been executed by the trustees. The bank was -on 
sequently held not liable for having permitted the tran-f r 
of the shares.

In Boyd v. The Sank of Sew Bruvs\ricl\ N. I». Kqiiit 
Cases 545 (1891). the plaintiff had grants of administration 
and probate, and filed declarations of transmission with the-* 
grants vvitli the hank and required them to transfer the stock. 
The bank declined on the ground that by the will the shan s 
covered by it, were f ieeifinally bequeathed to be divided
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among certain legatees. It was heM by Palmer, J., I hat as 
these shares were personal properly the legal title to them 
under the law of the province vested in the plaintiff and he 
had the right V» sell them to pay the expenses of the estate, 
to pay all creditors and then to give what remained over to 
the legatees, and that he did not require the assent of a 
legatee or any other person to transfer tin- stock. He cites 
the eases of ffarlga v. The Bank of England. .1 Yes. 35 
(1796), The Haul,• of England \. Parsons. 5 Yes. 66.5(1800), 
and The Haul- of England v. Moffat. 3 Pro. (\ ('. 260(1791), 
as authorities that even without such a clause as this, a 
bank could not prevent an executor from transferring stock 
of the testator to himself or a third party.

There is no similar clause in the F.nglish Companies Acts, 
hut section 30 of the Act of 1802 provides that “ No notice 
of any trust, expressed, implied or constructive, shall he 
entered on the register or be rtveivablo by the registrar;” 
and the 22nd Article of Association that Tin company 
shall not he bound by or recognize . . . any other right 
in respect of a shar<-. except an absolute right thereto in the 
person from time to time registered as the holder thereof.”

These provisions are, it will he seen, much stronger and 
go farther than this section of the Bank Aid. Their effect was 
considered in the case of La Société Uenerale v. Tramways 
union Co.. 14 Q. B. T). 424 (1881 ). where the Master of the 
Rolls expressed a doubt as to the secretary or directors being 
personally liable for not preventing a transfer involving n 
breach of trust. However, Cotton. L.J.. said at p. 445: 
“Where the directors are asked to register a transfer which 
iront circumstance- in fact known to them at the time would 
be in violation of the rights of others, in my opinion they 
cannot, either safely to themselves, or without disregard of 
their duty, register the transfer, at least without allowing 
time for enquiry and for the assertion of the equitable rights, 
if any. inconsistent with the claim to register hie enquiry.” 
Lindley, L.J., said p. 453: “1 have no doubt that if direc­
tors allow a transferor to make a transfer which they know 
to be fraudulent, they could be made liable for the value of 
die shares transferred, they v mid make themselves par­
ues to his fraud. Moreover, a refusal by directors, or an
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omission on their part, to pay attention to a notice given to 
them by a person having an equitable interest in shares, and 
requiring the directors not to register a transfer for such 
time ns may he necessary to allow him time to apply for a 
proper restraining order, would he prima facie improper.”

Notice that a shareholder has given a lien upon his shares 
as security, is not notice of a trust, and the bank cannot 
obtain a prior lien upon them for subsequent advances to 
the shareholder: Bradford Banking (Ui. v. Briggs, 12 App. 
Cb' 29 (18fit.

It would be a question to be determined according to the 
particular circumstances of each case whether there was 
sufficient to put the bank upon its guard and to justify or 
require it to give notice to the cestui que trust or person 
having the equitable interest in order to give an opportunity, 
if desired, to take steps to prevent the contemplated breach 
of trust.

If under the law of the province the trustee or other 
person holding the stock in a representative capacity is 
entitled to transfer the stock, the bank can only interfere 
in such exceptional circumstances as above stated.

53. Not personally liable.—No person holding stock in 
the bank as executor, administrator, guardian, trustee, 
tutor or curator of or for an estate, trust or person 
named in the hooks of the hank as being so repre­
sented by him, shall be personally subject to any 
liability as a shareholder: hut the estate and funds in 
his bands shall he liable in like manner and to the 
same extent as the testator, intestate, ward or person 
interested in such estate and funds would be, if 
living and competent to hold the stock in his own 
name.

2. If the trust is for a living person, such person shall 
also himself be liable as a shareholder.
3. If the estate, trust or person so represented is not 
so named in the books of the bank, the executor, ad­
ministrator, guardian, trustee, tutor t.r curator shall 
he personally liable in respect of the stock, as if he 
held it in his own name as owner thereof. 63-H4 V.,
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Where a person holds stock simph in trust,” or as 
‘‘executor,” “administrator,” “trustee,” “tutor,’ “cura­
tor.” or the like, he is personally liable for unpaid calls and 
also for the double liability in ease of the insolvency of the 
bank. The only way to escape such liability is to have the 
testator, intestate, cestui que trust, minor, or other person 
whom he represents, also named in the hooks of the hank.

In Quebec a mandatary or agent who acts in his own 
name is liable to the third party with whom he contracts, 
without prejudice to the rights of the latter against the 
mandatary or principal also: C. (’. 171ti. A person who sub­
scribes for stock in his own name for «mother is liable there* 
on jointly and severally with the latter: Mahons Hank v. 
Stoddari, M. L. R. 6 S. C. 18 (1890).

The fact that bank shares are purchased ** in trust ” at a 
time when the trustee was solvent imports an interest in 
somebody else, and the onus is upon a party who has seized 
such shares to prove that they are in fact the property of 
the trustee, and as such available to satisfy the demand of 
his creditors: Muir v. Carter, and 11 ohms v. Carter. 16 S. 
C. ("an. 47.3 (1889).

The present section refers exclusively to shares of the 
bank held in trust; the other question as to the bank taking 
shares in a company held in trust as collateral security, <>r 
otherwise dealing with them, is treated under sections 76 
and 96.

ANNUAL STATEMENT XNI) INSPECTION.

54. Statement at annual meeting At even annual 
meeting of the shareholders for the election of direc­
tors, the out-going directors shall submit a clear 
and full statement of the affairs of the hank, exhibit­
ing, oil the one hand, the liabilities of or the debts 
due by the bank, and, on the other hand, the assets 
and resources thereof.

2. The statement shall show, on the one part,—
(a) the amount of the capital stock paid in;
(5) the amount of the notes of the bank in circula­

tion :



THE BANK ACT.b8 [8. Ô4

(c) the net profits made ;
(d) the balances due to other banka : and,
(e) the cash deposited in the hank, distinguishing 

deposits bearing interest from those not bearing 
interest.

3 The statement shall show, on the other part,—
(a) the amount, of the current coin, the gold and 

silver bullion and the Dominion notes held by the 
bank;

(b) tiie balances due to the bank from other banks;
(c) the value of the real and other property of the 

bank; and,
(d) the amount of debts owing to the bank, includ­

ing and particularizing the amounts so owing 
upon bills of exchange, discounted notes, mort­
gages and other securities.

4. The statement shall also exhibit,—
(a) the rate and amount of the last, dividend declared 

by the directors;
(b) the amount of reserved profits at the date of 

such statement; and.
(c) the amount of debts due to the bank, overdue 

and not paid, with an estimate of the loss which 
will probably accrue thereon. 53 V., c. 31, s. 15.

This section and the two following do not apply to the 
Hank of British North America: sec. fi.

An officer of the bank making any wilfully false or de­
ceptive statement is liable to imprisonment for a term not 
exceeding five years, and is also responsible for the damages 
sustained by any person in consequence thereof: sec. 153.

This statement is in large part a summary of the monthly 
statements sent to the Minister of Finance under section 11» 
and Sehedide 1).

55. Further statements.—The directors shall also sub­
mit to the shareholders such further statements of 
the affairs of the hank, other than statements with
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reference to the account of any person dealing with the 
bank, as the shareholders require by by-law passed at 
the animal general meeting, or at any special general 
meeting of the shareholders called for the purpose.

2. The statements so required shall be submitted at the 
annual general meeting, or at any special general 
meeting vailed for the purpose, or at such time and 
in such manner as is set forth in the by-law of the 
shareholders requiring such statements. 63-64 V'., 
e. 26, s. 9.

This section was added to the Act of 1890 by the amend­
ing Act of 1900, in order to enable shareholders to obtain 
fuller information than that furnished in the annual state­
ment in case they so desire. Only directors are allowed to 
inspect the accounts of customers of the hank: sec. 56.

56. Inspection of books.—The books, correspondence and 
funds of the bank shall, at all times, lie subject to the 
inspection of the directors.

2. No person, who is not a director, shall lie allowed to 
inspect the account of any person dealing with the 
hank. 53 V.. c. 31, .1. 46.‘

While the directors have the right to inspect the books, 
correspondence and funds of the bank, they are not bound 
to do so personally: Hallmark's Case. 9 Ch. I). 332 (1878) : 
In re Denham d; Co.. 25 Ch. D. 752 (1883) ; Dovey v. 
Cong. [19911 A. C. 477; Hrefontatine v. Grenier, [1907] A. 
('. 101. The fact that the directors have not inspected the 
books, whereby they would have detected the embezzlement 
of the bank funds by the cashier, is no defence in an action 
by the bank against the sureties of the cashier: Springer v. 
Exchange Hank. 14 S. C. Can. 716 (1887).

In England, in the ease of Tassell v. Cooper, 9 C. B. 509 
(1859), doubt was expressed by Manic. J.. whether there 
was any such duty there upon a hank as that imposed by 
this section, not to disclose the state of a customer’s account. 
In Hardy v. Veasey. L. R. 3 Ex. 107 (1868). Ryles, J., ex­
pressed the opinion that a hank might make such disclosure 
on a justifiable occasion, and that when it was made with a



TUB BANK V'T.90 | B. 5C

reasonable hope ami an honest intention of getting assistance 
for the customer, no action would lie. In Foster v. Bank of 
London, 3 F. & F. 214 (18(52). where a bill was presented 
and there were not sufficient asset*, and the bank informed 
the holder of the amount of the deficiency, and so enabled 
him by paying in a small sum to obtain payment of the bill, 
it was held that the bank should not have gone further than 
to say “ not sufficient assets,*’ and that an action lay for 
this breach of duty.

Evidence as to a customer’s account is not privileged at 
common law, and the present section merely prohibits a bank 
voluntarily permitting any examination of a customers ac­
counts save by a director. A local manager of a bank when 
duly served with a subpoena duces tecum is bound to pro­
duce the bank ! Kinks in bis office, even when the bank is not 
a party to the suit, and to give evidence as to the entries 
in them. Inconvenience to the bank is no ground for re­
fusing to produce the books, which prima facie are to he 
deemed in his custody: IIannum v. McRae, 18 Ont. Pr. R. 
185 (1898).

The liquidator of a company was held to lie entitled to 
go into the private bank account of the manager of the com­
pany to show that the proceeds of notes which formed 
part of the claim of the bank against the company went to 
the private account of the manager : Re Chatham Banner 
i % O. I i: 678 11901 ).

In Ryan v. Bank• of Montreal. 9 0. W. R. 572 (19UÎ ), 
Clute, J., held that the bank had no right to allow an inspec­
tion of a customer's account by a proposed purchaser of the 
bank’s claim against him, and allowed $1,000 damages. The 
Court of Appeal held that under section 64 of the Act <>f 
1890 the hank had a rigid to sell the debt, and as an incident 
to this it might make a proper disclosure of the account and 
allow an inspection of the securities: 11 O. W. R. 279 
(1908) : to be reported in 15 0. L. R.

DIVIDENDS.

57 Quarterly or half-yearly.—The directors of the hank 
shall, subject to the provisions of this Act. declare
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quarterly or half-yearly dividends of so much of the 
profits of the hank as to the majority of them seems 
advisable.

2. The directors shall give at least thirty «lays* public 
notice of the payment of such dividends previously to 
the date fixed for such payment.

•1. The directors may close the transfer hooks during a 
certain time, not exceeding fifteen days, before the 
payment of each dividend. 53 V.. c. 31, s. 47.

Formerly all Canadian hank* declared their dividends 
half-yearly. In 1894 the Dominion Bank first declared ita 
dividends quarterly. The practice has now become quite 
general. The amount of the dividend is decided by a ma­
jority of the directors, subject to the two next sections. In 
some companies the shareholders pass upon this. In hanks, 
if the shareholders are dissatisfied with the amount, their 
only remedy appears to lie to elect new directors. In either 
ease it is a matter of internal management and the court 
has no power to interfere: Hurland v. Earle, [1902 | A. 0. 
at p. 95.

Canadian banks pay their dividends on the paid- 
up capital. Where the subscrib'd capital is not wholly paid 
up the declaration of dividends should be r-pecific on this 
point. In England the charter of a company provided that 
the directors might “ declare a dividend to be paid in pro­
portion to the shares.” Part of the capital was fully paid 
up, and on another part only 25 per cent, was paid. The 
directors declared a dividend in proportion to the amount 
paid. The House of Lords set this aside, and held that the 
shares were all to be treated alike, those partly paid to re­
ceive the same as those fully paid. Their lordships held 
that it was not unreasonable that shareholders should be 
compensated for their risk, even if they had not actually 
paid the money : Oakbank Oil Co. v. Crum. 8 App. ('as. (15 
(1882). In England it has been held that in case of a sale, 
if there be no agreement to the contrary, a dividend, if de­
clared before the sale, belongs to tin* seller, if declared 
after the sale, to the purchaser, even although the trans­
fer may have l>een completed only after the dividend
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was declared. Where stuck was sold by auction on the 21st 
of August, to be completed transferred on the 29th, and a 
meeting of shareholders was held on the 28th August, which 
declared a dividend for the half year ending .Tune 30th. it 
was held that the dividend belonged to the purchaser: Black 
V. HomenUm, 4 Kx. II. 24 ( 1878). The purchaser of a life 
interest in stock is entitled to a dividend becoming due on 
the day following the sale : .1 lufn v. Toii'fioml. 1 .lac. A . 
687 11820). A dividend declared on the 16th of September 
made payable on the 1st November, was held to belong to 
the life tenant, who died on the 18th September: Wrii/hl 
v. Tucktlt, 1 J. & II. 266 (I860).. A testatrix held certain 
bank shares on which in June, 1865. a dividend was de­
clared payable half in June, 1865, and half in January. 1866. 
She died’ in December, 1865. It was held that the Janu­
ary dividend formed part of the corpus of lier residuary 
estate and did not pass under a bequest of the annual income 
of such residuary personal estate : l)r Gendre v. Kent. !.. It 
4 Eq. 283 (1867),

In Canada, a different, usage lias prevailed generally with 
regard to bank dividends, as between the seller and the pur­
chaser. On the stock exchange, in the absence of an agree­
ment to the contrary, it is understood that in ease a sale 
is made in time to allow of the transfer being complet-si 
before the hook* are closed, the dividend previously declared 
belongs to the purchaser. In the ease of a sale after that 
time ii lielnngs to the seller. Hanks make out their divi­
dend warrants in favor of the person in whose name th 
stock stands at the time of the dosing of the transfer books.

The bank has a lien on unpaid dividends, if the holder 
of the shares is indebted to it: sec. 77.

Notice of the dividends is to be given for at least thirlv 
davs in one or more newspapers published at the head office 
of the bank, and in the Canada Gazette : see. 2. s.s. 2.

Were it not for subsection 3 the bank could be compelled 
to execute a transfer at any time : Cramp v. Banian. 9 il. I 
R. 3 (1904).

58. Dividend not to impair capital —No dividend or 
bonus shall ever lie declared so as to impair the paid- 
up capital of the bank.
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2. The directors who knowingly and wilfully concur in 
the declaration or making payable of any dividend or 
bonus, wherein the paid-up capital of the bank if 
impaired, shall be jointly and severally liable for the 
amount of such dividend or bonus, as a debt due by 
them to the bank. 53 V., v. 31, >. its.

If the statement prepared by the proper officers of the 
bank shews that there is a surplus over and above the paid- 
up capital, directors declaring a dividend upon this in good 
faith would not be liable even if an examination of the books 
would have revealed the actual situation. Only a director 
who knowingly joined in declaring a dividend which im­
paired the capital would lie liable. See Ihrey v. Cory, [1901]
a. c. 4:;.

It is to be observed that calling up unpaid capital or 
issuing new shares would not restore tin capital so as to 
allow dividends to be paid. It could only lie done by pass 
ing the dividends and allowing profits to accumulate, or by 
reducing the capital as provided by sect ion 35.

59. When dividend limited.- -No division of profits, 
either by way of dividends or bonus, or both com­
bined, or in any other way, exceeding the rate of eight 
per centum per annum, shall be made by the bank, 
unless, after making the same, the bank has a rest or 
reserve fund, e<|ual to at hast thirty per centum of its 
paid-up capital after deducting all bad and doubtful 
debts. 53 V., c. 31. s. 49.

In making the estimate of the assets of the bank upon 
which dividends are to be paid, the directors are justified in 
acting in good faith upon the reports of competent office» 
appointed by them : Dnrey v. Cory, [1901] A. 0. 477 : or 
upon the reports of auditors appointed by the shareholders ; 
Prefoutainr v. C,renier, 11907] A. 0. 107.

CASH RESERVES.

60. Part in Dominion notes. -The hank shall hold not 
less than forty per centum of its cash reserves in Do­
minion notes.
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2. The Minister shall make such arrangements as are 
necessary for ensuring the delivery of Dominion notes 
to any bank, in exchange for an equivalent amount of 
specie, at the several offices at which Dominion notes 
are redeemable, in the cities of Toronto, Montreal, 
Halifax, St. John, Winnipeg, Victoria and Charlotte- 
town, respectively.

3. Such notes shall be redeemable at the office for re­
demption of Dominion notes in the place where the 
specie is given in exchange. 53 V'., e. 31, s. 50.

Banks are not required by the Act to keep any fixed 
reserve. The average amount of reserves in specie and Do­
minion notes kept by Canadian hunks is about eighty-live per 
cent, of the amount of their notes in circulation, and ten 
per cent, of their total liabilities. Of this about sixtv-five 
per cent, is usually held in Dominion notes and the other 
thirty-five per cent, in s|>ecie.

'These Dominion notes are issued under R. S. fl. chap. 27. 
They may be issued to any amount. Up to .$30,000,000 the 
Government must hold for their redemption at least twenty- 
five per cent, of the amount outstanding, in gold and securi­
ties guaranteed by the British Government. For any 
amount over $30,000,000 the Government must hold specie 
equal to such excess in addition to the amount above stated. 
The) arc a legal tender, and are redeemable in specie at 
Toronto. Montreal, Halifax, St. John, Winnipeg. Victoria 
and Charlottetown. Monthly statements of the amount of 
notes outstanding and the amount of gold and securities 
held for their redemption are published in the Canada 
Gazette. The Act in full will be found in the Appendix.

The local Legislature lias authority to enact a bv-lavr 
imposing a tux on the Dominion notes held by a bank as 
part of its cash reserves: Windsor v. Com men ial Rank. 15 
X. 8. (3 R. & G.) 420 (1882).

In the Att of IMHO the first subsection contained the 
penalty for not keeping the required percentage of Dominion 
notes. 'I'llis will now be found in section 134.
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THE I SSI K AND CIRCULATION <»!■' MOTES.

Canadian banks arv Banks of Issue a-* well as of Dis­
count and Deposit. Their notes form the chief circulating 
medium for sums of five dollar» and upwards. The amount 
of bank note* in circulation for 190Î ranged from sixty- 
eight to eighty-four million dollars. Sections til to 75 in­
clusive of the Act relate to their business as Banks of Issue.

61. Authority for and limit of issue. —The bank may 
issue and re-issue notes payable to hearer on demand 
and intended for circulation : Provided that,—
(a) the bank shall not, during any period of suspen­

sion of payment of its liabilities, issue or re­
issue any such notes; and,

(b) if, after any such suspension, the hank resumes 
business without the consent in writing of the 
curator, hereinafter provided for, it shall not issue 
or re-issue any of such notes until authorized by 
the Treasury Board so to do.

2. No such note shall be for a sum less than five dollars, 
or for any sum which is not a multiple of five dollars.

3. The total amount of such notes, in circulation at any 
time, shall not exceed the amount of the unimpaired 
paid-up capital of the bank.

4. Notwithstanding anything in this section contained 
the total amount of such notes of the Bank of British 
North America in circulation at any time shall not 
exceed seventy-live per centum of the unimpaired 
paid-up capital of the Rank : Provided that,—
(a)the Bank may issue such notes in excess of the 

said seventy-five per centum upon depositing with 
the Minister, in respect of the excess, in cash or 
bonds of the Dominion of Canada, an amount 
equal to the excess; and the cash or bonds so de­
posited shall, in the event of the suspension of 
the Bank. Ik* available by the Minister for the re­
demption of the not<*s issued in excess as afore-
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(ft) the total amount of such notes of the Bank in 
circulation at anv time shall in no case exceed 
its unimpaired paid-up capital.

5. All notes heretofore issued or re-issued by any bank, 
and now in circulation, which are for a sum less than 
five dollars, or for a sum which is not a multiple of 
five dollars, shall be called in and cancelled as soon 
as practicable. 53 V., c. 31, s. 51 ; 63-64 V., c. 26, 
s. 10.

Before 1871 Canadian banks issued notes for one dollar 
and upwards. The Bank Act of that year took away the 
right to issue notes for less than four dollars. In 1880 the 
present rule was adopted.

Bank notes are promissory notes payable to bearer on 
demand. They are not a legal tender, hut circulate as cash. 
ftp not deemed to be overdue, and are not discharged by 
being returned to the bank, hut may be reissued. They are 
not subject to the statutes of limitation or prescription, at 
least not until after demand and dishonour.

Any individual, firm or corporation, other than one of 
the hanks to which the Act applies, which issues a note or 
other instrument intended to circulate as money is liable to 
a penalty of $400: sec. 136.

Any person privy to a violation of the proviso in sub­
section 1 is liable to imprisonment not exceeding seven 
years or to a fine not exceeding $2,000 or to both.

There would appear to be a conflict between clause (ft) 
of subsection 1, and section 121. The latter provides that 
no by-law, regulation, resolution or act, touching the affairs 
or management of the bank, passed, made or done by the 
directors during the time the curator is in charge of the 
bank, shall be of any force or effect until approved by the 
curator. Clause (ft) in effect provides that the hank may. 
after suspension, resume business without the consent in 
writing of the curator, hut when it does so, it shall not issue 
or re-issue any of its notes until authorized by the Treasury 
Boar! to do so. The result probably is that the special 
provision overrides the general, and that the directors -if tin- 
bank may resume business in spite of the curator; but In-



fore they cun issue notes of the bank they must appeal to 
the Treasury Board and persuade it to overrule the curator.

The issuing of notes of the hank to a creditor in eon 
temptation of its insolvency, so as to give such creditor an 
unfair preference under section 131. is made an offence 
under section 165, and renders the officer who grants or 
concurs in inch issue liable to two years’ imprisonment and 
to damages.

The penalty for exceeding the authorize! issue is pre­
scribed in section 136.

The exceptional provision as to the Bank of British 
North America is on account of the section providing for 
the double liability not being applicable to it.

62 Issue of notes outside Canada—Notwithstanding 
the provisions of the last preceding section any hank 
may issue and re-issue, at any office or agency of the 
bank in any British colony or possession other than 
Canada, notes of the bank payable to bearer on de­
mand and intended for circulation in such colony or 
possession, for the sum of one pound sterling each, 
or for any multiple of such sum. or for the sum of 
five dollars each, or for any multiple of such sum, 
of the dollars in commercial use in such colony or 
possession, if the issue or re-issue of such notes is 
not forbidden by the laws of such colony or posses­
sion.

2. No issue of noies of the denomination of five such 
dollars, or any multiple thereof, shall be made in any 
such British colony or possession unless or until the 
Governor in Council, on the report of the Treasury 
Board, determines the rate, in Canadian currency, 
at which such notes shall be circulated as forming 
part of the total amount of the notes in circulation 
within the meaning of the last preceding section.

3. The notes so issued hhall be redeemable at par at any 
office or agency of the bank in the colony or posses­
sion in which they are issued for circulation, and not 
elsewhere, except a* in this section specially provided*
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and the place of redemption of such notes shall be 
legibly printed or stamped across the face of each 
note so issued.

4. In the event of the bank ceasing to have an office or 
agency in any such British colony or possession, all 
notes issued in such colony or possession under the 
provisions of this section shall become payable and 
redeemable at the rate of four dollars and eighty-six 
and two-thirds cents per pound sterling, or, in the 
case of the issue of notes, of the denomination of five 
dollars, or any multiple thereof, of the dollars in 
commercial use in such colony or possession at the 
rate established by the Governor in Council as re­
quired by this section, in the same manner as notes 
of the bank issued in Canada are payable and re­
deemable.

5. The amount of the notes at any time in circulation 
in any such colony or possession, issued under the 
provisions of this section, shall, at the rate mentioned 
in the last preceding subsection, form part of the 
total amount of the notes in circulation within the 
meaning of the last preceding section, and, except as 
herein otherwise specially provided, shall be subject 
to all the provisions of this Act.

6. No notes issued for circulation in a British colony or 
possession other than Canada shall be re-issued iu 
Canada.

7. Nothing in this section contained shall be construed 
to authorize any bank,—
(a) to increase the total amount of its notes in cir­

culation in Canada and elsewhere beyond the limit 
fixed by the last preceding section; or,

(b) to issue or re-issue in Canada notes payable to 
bearer on demand, and intended for circulation, 
for a sum less than five dollars, or for a sum 
which is not a multiple of five dollars. 4 E. VII., 
c. 3, ss. 1, 2. 3 and 4.

The above provisions were first enacted in 1899, by 62- 
63 Viet. chap. 14, and amended in 1904. The Bank of



Nova Seul in established an agency under them at Kingston, 
Jamaica.

63. Pledge of notes prohibited. — The bank shall not 
pledge, assign, or hy|M>thecate its notes; and no ad­
vance or loan made on the security of the notes of a 
bank shall be recoverable from the bank or its assets. 
53 V., c. 31, s. 52.

This section was first enacted in lHiMt, and was 
to prevent the repetition of irregularities which had taken 
place in connection with some of the banks that had failed 
shortly before that time.

The parties to such a transaction arc liable to a tine of 
from $lon to $2.000. and to imprisonment for two years, or 
to both : sec. 139.

64 Bank circulation redemption fund.—The moneys 
heretofore paid to and now deposited with the Min­
ister by the banks to which this Act applies, consti­
tuting the fund known as the Bank Circulation Re­
demption Fund, shall lie continued to he held bv the 
Ministf r for the purposes and subject to the provi­
sions in this section mentioned and contained.

2. The Minister shall, upon the issue of a certificate 
under this Act authorizing a hank to issue notes and 
commence the business of banking, retain, out of any 
moneys of such bank then in bis possession, the sum 
of five thousand dollars, which sum shall he held for 
the purposes of this section, until the annual adjust­
ment hereinafter provided for takes place in the 
year then next following.

3. The amount at the credit of such bank shall, at such
next annual adjustment, he adjusted by payment to 
or by the hank of such sum as is ncccssan to make 
the amount of money at the credit <>f the bank equal 
to five per centum of the average amount of its notes 
in vii from the time it commenced business
to the time of such adjustment, and such sum shall 
thereafter he adjusted annually as hereinafter pro­
vided.

6415

6033
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4. Tlie nmounts heretofore and from time to time here­
after paid, to he retained and held by the Minister 
ns by this section provided, shall continue to form 
and shall form the Circulation Fund.

5. The Circulation Fund shall continue to be held as 
heretofore for the sole purpose of payment, in the 
event of the suspension by a bank of payment in 
specie or Dominion notes of any of its liabilities as 
they accrue, of the notes then issued or re-issued by 
such bank, intended for circulation, and then in cir­
culation, and interest thereon.

ti. The Circulation Fund shall bear interest at the rate 
of three per centum per annum.

7. The Circulation Fund shall be adjusted, as soon as 
possible after the thirtieth day of June in each year, 
in such a wav as to make the amount at the credit 
of each hank contributing thereto, unless herein other­
wise specially provided, equal to five per centum of 
the average note circulation of such bank during the 
then last preceding twelve months.

8. The average note circulation of a hank during any 
period shall he determined from the average of the 
amount of its notes in circulation, as shown by the 
monthly returns for such period made by the bank 
to the Minister; and where, in any return, the greatest 
amount of notes in circulation at any time during the 
month is given, such amount shall, for the purposes 
of this section, be taken to be the amount of the 
notes of the bank in circulation during the month to 
which such return relates.

9. The Minister shall with respect to all notes paid out 
of the Circulation Fund have the same rights as any 
other holder of the notes of the bank: Provided that 
all such notes, and all interest, thereon, so paid hv 
the Minister, after the amount at the credit of such 
hank in the Circulation Fund, and all interest dm- or 
accruing due thereon, has been exhausted, shall bear 
interest, at the rate of three per centum per anim r. 
from the time such notes and interest are paid until
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such notes and interest, arc repaid to the Minister 
by or out of the assets of such hank. 53 V., c. 31, 
s' 54; 63-64 V., c. 26, s. 13.

The Bank Circulation Redemption Fund was instituted 
in 1890. on the suggestion of the hanks to ensure the prompt 
payment in full of all Canadian hank notes. Before 1880 
the holders of such notes ranked concurrently with other or­
dinary creditors. In the Bank Act of that year notes were
made a first charge upon the assets. By the creation of
the Fund in 1890 the banks guaranteed each other's notes 
to the extent of their respective contributions to the Fund.

The nucleus of the Fund is the $5,000 retained from the 
$250,000 paid in by a new hank to him in order to obtain a 
certificate to commence business: sec. 13. The amount at
the credit of the Fund at the end of 1907 was $4.712.663,
which would be five per cent, of the average note circulation 
of all the banks during the year ending June 30th, 1906.

The last sub-section was added by the amending Act of 
1900.

65. When bank notes bear interest.—In the event of the 
suspension by a hank of payment in specie or Do­
minion notes of any of its liabilities as they accrue, 
the note:: of the bank, issued or re-is-^ied, intended 
for circulation, and then in circulation, shall hear 
interest at the rate of five per centum per annum, 
from the day of the suspension to such day as is 
named bv the directors, or by the liquidator, receiver, 
assignee or other proper official, for the payment 
thereof.

2. Notice of such day shall he given by advertising for 
at least three days in a newspaper published in the 
place in which the bean office of the hank is situate.

3. If any notes presented for payment on or after any 
day named for payment thereof are not paid, all 
notes then unpaid and in circulation shall continue 
to bear interest until such further day as is named 
for payment thereof, of which day notice shall he 
given in manner hereinbefore provided.
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1. Payment by minister out of circulation fund.—Tf
the directors of the hank or the liquidator, receiver, 
assignee or other proper official fails to make ar­
rangements, within two months from the day of the 
suspension of payment by the bank, for the payment of 
all its notes and interest thereon, the Minister may 
make arrangements for the payment, out of the Cir­
culation Fund, of the notes remaining unpaid and 
all interest thereon, and the Minister shall give such 
notice of the payment as lie thinks expedient.

f). Notwithstanding anything herein contained all in­
terest upon such notes shall cease upon and from the 
date named by the Minister for such payment.

6. Nothing herein contained shall he construed to impose 
anv liability upon the Government of Canada, or 
upon the Minister, beyond the amount available from 
time to time out of the Circulation Fund. 53 V.. 
c. 31. s. 54; 63-64 V., <\ ?6. s. 11.

In the Bank Act of 1890 the rate of interest on the notes 
of a susjiended hank was six per cent. By section 11 of the 
amending Act of 1900 it was reduced to five per cent., the 
legal rate fixed by 63-64 Viet. chap. 29.

66. Payments in excess of share of suspended bank.—
All payments made from the Circulation Fund shall 
be without regard to the amount contributed thereto 
by the hank in respect of vhose notes the payments 
are made.

2. If the payments from the Circulation Fund exceed 
the amount contributed to the Circulation Fund by 
the bank so suspending payment, and all in ten's t. 
due or accruing due to such hank thereon, the other 
banks to which this Act applies shall, on demand, 
make good to the Circulation Fund the amount of 
the excess, proportionately to the amount which each 
such other hank had or should have contributed to 
the Circulation Fund, at the time of the suspension 
of the bank in respect of whose notes the payments 
arc made: Provided that.—
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(a) each of such otlicr banks shall only he called 
upon to make good to the ('ireulation Fund its 
share of the excess in payments not exceeding, in 
any one year, one fier centum of the average 
amount of its notes in circulation :

(b) such circulation shall be ascertained in such 
manner as the Minister decides; and.

(r) the Minister’s decision shall be final.
3. All amounts recovered and received by the Minister 

from the bank on account of which such payments 
were made shall, after the amount of such excess has 
been made good as aforesaid, be distributed among 
the hanks contributing to make good such excess, pro­
portionately to the amount contributed by each. 53 
V.. c. 31. s. 64 ; 63-64 V.. c. ‘>6. ». 1?.

67. Refund of deposit.—In the event of the winding-up 
of the business of a bank by reason of insolvency or 
otherwise, the Treasury Board may, on the applica­
tion of the directors, or of the liquidator, receiver, 
assignee or other proper official, and on being satis­
fied that proper arrangements have been made for 
the payment of the notes of the bank and any interest, 
thereon, pay over to the directors, liquidator, receiver, 
assignee or other proper official, the amount of the 
Circulation Fund at the credit of the hank, or such 
portion thereof as it thinks expedient. 53 V., e. 31, 
s. 54.

68. Rules as to fund.—The Treasury Board may make 
all such rules and regulations as it thinks expedient 
with reference to,—
(a) the payment of any moneys out of the Circula­

tion Fund, and the manner, place and time of 
such payments;

(b) the collection of all amounts due to the Circula­
tion Fund;

(r) all accounts to he kept in connection therewith;
and.
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(J) generally tin* management of the Circulation 
Fund and all matters relating thereto. 53 V., 
c. 31, 8. 54.

No rules or regulation.' under this section have been 
made.

69. Minister may enforce payments. -The Minister may, 
in his official name, by action in the Exchequer Court 
of Canada, enforce payment, with costs of action, of 
any sum due and payable by any bank which should 
form part of the Circulation Fund. 53 V., c. 31, 
s. 54.

70. Circulation at par and redemption of notes.—The
bank shall make such arrangements as are necessary 
to ensure the circulation at par, in any and every 
part of Canada, of all notes issued or re-issued bv it 
and intended for circulation ; and towards this pur­
pose the bank shall establish agencies for the re­
demption and payment of its notes at the cities of 
Toronto, Montreal, Halifax, St. John, Winnipeg. 
Victoria and Charlottetown, and at such other place*, 
as are, from time to time, designated by the Treasury 
Board. 53 V., c. 31, s. 55.

This provision was first made in 1890. Before that time 
notes of a bank were sometimes subject to a small discount 
in places remote from any of its offices. The enactment has 
secured the circulation at par in every part of Canada of the 
notes of all the banks.

No oilier place has vet been named by the Treasury 
Board for the redemption and payment of bank notes.

71. Bank must take its own notes.—The bank shall 
always receive in payment its own notes at par at 
any of its offices, and whether they are made payable 
there or not.

2. The chief place of business of the hank shall always 
he one of the places at which its notes are made 
payable. 53 V.. c. 31, s. 56.
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The first sub-section relates t<> the reception of its notes 
at par by a bank at any of its offices, from a debtor who is 
making a payment to the hank.

The second sub-section relates to the payment of legal 
tender for its notes. Prior to 1871 hanks frequently made 
their bills payable only at a branch named. Xow any bill 
must be redeemed in legal tender at the head office, and 
hanks now issue their bills without designating any place of 
payment, simply dating them at the head office.

72. Payment in Dominion notes. -The bank, when mak­
ing any payment, shall, on the request of the person 
to whom the payment is made, pay the same, or such 
part thereof, not exceeding one hundred dollars, as 
such person requests, in Dominion notes for one, two, 
or four dollars each, at the option of such person.

2. No payment, whether in Dominion notes or bank 
notes, shall be made in bills that are torn or partially 
defaced by excessive handling. 53 \\. c. 31, s. 57.

Rank notes are not a legal tender, and even without the 
first sub-section any person receiving payment from n bank 
could require payment in legal tender: P. S. C. o. 25. sa. 
!» to 12. and R. S. C. c. 27, s. 3. The meaning of the sec­
tion is not clear, hut it will probably be construed to mean 
that the person receiving payment may require one hundred 
dollars or less in Dominion notes of the denominations men­
tioned.

73 Assignment of bonds, obligations, etc.—The bonds, 
obligations and bills, obligator}* or of credit, of the 
hank tinder its corporate seal, signed hv the presi­
dent or vice-president, and countersigned by a cashier 
or assistant cashier, which are made payable to any 
person, shall be assignable bv endorsement thereon.

2. The bills or notes of the bank signed by the president, 
vice-president, cashier or other officer appointed by 
the directors of the bank to sign the same, promising 
the payment of money to any person, or to his order, 
or to the bearer, though not under the corporate seal 
of the bank, shall he binding and obligator}* on the
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bank, in like manner and with the like force and 
effect ns they would bo upon any private person, f 
issued by him in his private or natural capacity, and 
shall be assignable in like manner as if they were 
so issued by a private person in his natural capacity.

3. The directors of the bank may. from time to time, 
authorize or depute any cashier, assistant cashier or 
officer of the bank, or any director other than the 
president or vice-president, or any cashier, manager 
or local director of any branch or office of discount 
and deposit of the bank, to sign the notes of the bank- 
intended for circulation. 53 V.. c. 31. s. 58.

When the first sub-section above was enacted in 1871 it 
made the instruments therein named which were payable to 
any person and not to his order assignable by endorsement, 
which they would not otherwise have been in the state of the 
law at that time. As these would now ho negotiable instru­
ments under section 22 of the Bills of Exchange Act, it doe* 
not appear to add anything to their negotiability.

The second sub-section was originally enacted probably 
to overcome any claim that might be urged that as a cor­
poration a hank might not he bound by an instrument not 
under seal—a doctrine that still largely prevails in those 
provinces that have adopted the law of England.

The present section reverses the ordinary rule as to tin 
transfer of the two classes of documents covered by it. 
Usually stricter rules prevail as to transferring instrument- 
under seal than to mereantile instruments not under seal. 
Bonds, obligations and bills of the bank under its corporate 
seal made payable to any person are by the first subjection 
made transferable by simple indorsement without qualifica­
tion. Bills or notes of the bank not under its seal are by the 
second sub-section onlv placed on the same footing as similar 
paper issued bv a private person, and if they meet the re­
quirements of the definition of a hill of exchange or pro­
missory note would come under section 21 of the Bills of 
Exchange Act. which provides that “ When a bill contains 
words prohibiting transfer or indicating an intention that it

-------------_____
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should not be transferable, it is valid as I «tween the parties, 
but is not negotiable."

Take for example an ordinary bank deposit receipt with­
out the seal of the bank, payable to a person named. If it 
contains the words, “ Not transferable.” or other words to 
that effect, it. is not a negotiable instrument and is not trans­
ferable by delivery or indorsement. It would be a chose in 
action, and would require to be assigned in writing, either 
on the document itself or by a separate instrument, in order 
to give the assignee the right to sue in his own name, accord­
ing to the law of the respective provinces. See the Ontario 
Judicature Act, 11. S. O. chap. 51, see. 58 (5): If. S. N. S. 
chap. 155. see. lit (51: ( . S. N. R. chap. 111. see. 155; 11. S. 
Man. chap. 40, sec. 3!) (e); Cons. Ord. X. \Y. T. chap. II: 
Kev. Stat. R. ( . chap. 50. see. 10 ( 1 « ). In Quebec it would 
tome under Articles 1570 and 1571 of the Civil Code, which 
would require that a copy of the instrument of sale should 
be served on the bank. Its not being a negotiable instru­
ment would also prevent any holder acquiring greater rights 
under it than possessed by the first holder : Honk of Toron!•> 
v. Si. bnrrrtur Fire his. Co. f 1903] A. (\ 59: Sorrl v. 
Quebec Southern Hi/. Co., 30 S. ('. Can. 080 (1905).

74. Signing by machinery. -All bank notes and bills 
whereon the name of any person entrusted or author­
ized to sign such notes or bills on behalf of the bank 
is impressed by machinery provided for that purpose, 
by or with the authority of the bank, shall he good 
and valid to all intents and purposes, as if such notes 
and bills had been subscribed in the proper hand­
writing of the person entrusted or authorized by the 
hank to sign the same respective! v. and shall be bank 
notes and bills within the meaning of all laws and 
statutes whatever, and may he described as bank notes 
or hills in all indictments and civil or criminal pro­
ceedings whatever: Provided that at least one signa­
ture to each note or bill must be in the actual hand­
writing of a person authorized to sign such note or 
bill. 53 V.. e. 31. s. 59.

75. Counterfeit notes to be stamped —Every otlieer 
charged with the receipt or disbursement of public



moneys, and every officer of any bank, and every 
person acting as or employed by any banker, shall 
stamp or write in plain letters, upon every counter­
feit or fraudulent note issued in the form of a Do­
minion or bank note, and intended to circulate as 
money, which is presented to him at his place of busi­
ness, the word Counterfeit, Altered or Worthless.

2. If such officer or person wrongfully stamps any 
genuine note lie shall, upon presentation, redeem it 
at the face value thereof. 53 V., c. 31, s. 62.

Hl'SINKSH AM) VOMERS OF TIIK ItXNK.

The legal relation between a bank and its customers in 
their ordinary dealings is simply that of debtor and creditor. 
Money paid into a bank or placed to the credit of a customer 
in the hooks of a bank is not impressed with any trust, and 
there is nothing of a fiduciary nature in the relation between 
the parties. The obligation of the bank is to pay a like 
amount to the customer’s use on an order from him by a 
cheque or otherwise as may have been arranged between the 
parties.

Canadian banks are Banks of Issue, of Discount and of 
Deposit. The sections relating to them as Banks of Issue 
are those from 61 to 75 inclusive. The following sections 
from 76 to 94, inclusive, regulate and govern their opera­
tions as Banks of Discount, while section 95 relates to them 
as Banks of Deposit.

Apart from issuing notes for circulation, as money, and 
receiving deposits, it mav he said in a general way that hank- 
arc only authorized to deal in money and documents for the 
payment of money. Theso latter they may buy, sell, dis­
count. lend money upon, or take as collateral security for 
loans. Except as authorized by the Act they are prohibited 
from dealing in goods or lands, or lending money directly 
upon their security. Section 76 lays down these poxvers in 
a general way; 77 gives banks a lien upon the stock and divi­
dends of its debtors : 78 prescribe* how they may deal with 
collateral securities; 80 with mortgages taken as additional 
security; 79. 81, 82 and 83 with lands; 84 with standing
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tiinlnT and limber linns**»; s5 with mortgages on vessels; 
ami Mi to !Mi imliiMve with warchom-e receipts, hills 01 

lading nnd analogous securities.

76. Business and powers generally. The hank may.
(«} open branches. agent-ies and others:

(6) engage in and earn on business as a dealer in 
gold and silver coin and bullion :

(r) deal in, discount and lend money and make ad­
vances upon the security of. and take as collateral 
security for anv loan made by it, hills of ex­
change, promissory notes and other negotiable 
securities, or the stock* bonds, debenture» and 
obligations of municipal and other corporations, 
whether secured bv mortgage or otherwise, or 
Dominion, provincial. British, foreign and other 
publie securities ; and.

(d) engage in and carry on such business generally 
as appertains to the business of banking.

V. Kxeept as authorized by this Act, the hank shall
not, either directly or indirectly.-----
(a) deal in the buying or selling, or bartering of 

goods, wares and men hand iso. or engage or lie 
engaged in any trade or business whatsoever ;

( b I purchase, or deal in. or lend money, or make 
advances upon the security or pledge of any share 
of its own capital stock, or of the capital stock of 
any bank; or,

(r) lend money or make advances upon the securitx, 
mortgage or hypothecation of any lands, tene­
ments or immovable property, or of any ships or 
other vessels, or upon the security of anv goods, 
wares and merchandise. 53 V., c. 31, s. 64.

Branches.—The system of Branch Ranks adopted in 
Canada was borrowed from Scotland. It has been greatly 
extended of recent years, so that the hanks now have about 
1.880 branches Most of the larger hanks have branches 
throughout the Dominion, and even the smaller ones have

lh'.l
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adopted the same policy. For some purposes a branch is 
treated as an independent institution, but t'or iuo»t purposes 
it is considered as an integral part of the main body.

For the payment of cheques it is considered as distinct 
from the head office or other branches. A customer at one 
branch is not entitled to present a cheque except at the 
branch where his account is kept. If it is cashed at another 
branch for a holder, all parties are in the same position as 
though it was on another bank : Woodland v. Fear, ? E. & B. 
5111 ( 1857).

The same principle applies as to notice of dishonour or 
protest. Each branch indorsing has a day to send notice to 
the next preceding indorser: ('lode v. Bayley, 12 M. & \V. 
51 ( 18Id) : I'riiur v. Oriental Honk, L. It. 3 A. ('. at p 
( 1878) ; SteinJioff v. Merchants’ Bank, 46 L. C. Q. B. 25 
(1881); The Queen v. Bank of Montreal, 1 Exch. Can. lot 
(1886); Fielding v. Corny, [1898J 1 (). B. 268.

A branch cannot keep open after receiving notice that 
the head office has suspended payment; hut until such notice 
is received its authority to do business is not revoked

But for most purposes a hank and its branches -*re in 
law held to he one. Where notice affects the liability of a 
bank, it is not necessary that it should he given t( all th 
branches. It is sufficient to give notice at the head office, 
and this will Ik* good against all the branches after a suffi­
cient time lias elapsed to allow of its being sent from tin- 
head office to the brandies: Willis v. Bank of Fngland, 1 A. 
& E. 21 (1835).

Inasmuch as all the branches of a hank form part of one 
corporation a draft by one branch upon another is not a hill 
of exchange or cheque within the meaning of the Bills of 
Exchange Act, which requires an instrument to be drawn 
upon one person by another. In the foregoing case the 
drawer and drawee would in law he the same person.

Another result of treating a head office and a branch as 
one, is, that entries of sums transferred or transmitted are 
on the same footing as entries in the same office. A note 
was J laid in at the head office and transmitted to a branch 
where it was payable, and the signature there cancelled.
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Tin* head office was notified and the amount credited ; but 
l-eforv tlu* customer wan advised it was discovered that the 
note should not haw* been marked paid. Tt was marked 
“cancelled in error” ami the entries reversed. Held that 
the hank hud a right to do so : Hrinre v. Oriental Hank, I,. 
H. 3 A. C. 325 ( 1878). See also ft muon \ Ingham, 2 B. & 
('. lift (1823) ; Iririn v. Hank of Montreal. 38 I’. ('. Q. It. 
375 (1876) : Ha in v. Torrance. 1 Man. It. 32 (1884).

Another result of this principle is that if a customer ha» 
accounts at two or more branches, the hank may consolidate 
them, and a cheque may be refused when there appears to 
he money to his credit, if upon the whole there are not suffi­
cient funds: Harnett v. McKewan, L R. 8 Ex. 10 (1872); 
I'rince v. Oriental Hank, 3 A. C. at p. 333 ( 1878) ; Traie v. 
Hrown, 11 T. L. R. 56 (1894).

A hank is bound to know the amounts of its own drafts, 
and if one branch pays a draft drawn by another branch, 
the amount of which had been fraudulently raised, the hank 
cannot recover the money from the holder who has acted in 
good faith : I'nwn Hank v. Ontario Hank, 9 R. |„ 631 
(1879).

Where a hank has its head office in another province, but 
has a branch in Ontario, it is deemed to he resident within 
Ontario, and moneys deposited at a branch in that province 
may Is* attached as debts due to the depositors: Wenttrorl • 
v. Smith. 15 Ont. I*r. R. 372 (1893).

The bank as a dealer —In the Bank Act. R. S. 0.(1886) 
chap. 120. it was provided by section 45, that a hank should 
not engage “ in any trade whatsoever except as a dealer in 
gold ami silver bullion, hills of exchange, discounting of 
promissory notes and negotiable securities, and in such trade 
generally as appertains to the business of banking.” Tt will 
be seen that the terms of the present Act are more specific, 
and that in addition to its rights to discount, lend money, 
make advances, and take certain collateral securities, which 
will lie considered further on. a hank i« given express power 
to deal “ in gold and silver coin and bullion, hills of ex­
change. promissory notes and other negotiable securities 
or the stock, bonds, debentures and obligations of munici-
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pul ami other corporations, whether secured by mortga_ 
or otherwise, or Dominion. Provincial, British, foreign, and 
other public securities.”

“ Dealing ” in tliesc instruments ami securities, as contra­
distinguished from discounting or lending money or mak­
ing advances on them, would ordinarily mean buying and 
selling them outright without an indorsement of them by 
the customer, or with an indorsement “ without recourse” 
when they are made payable to his order. This is the usual 
way in which these instruments and securities, except hills 
of exchange and promissory notes, are disposed of. In that 
event the seller simply warrants that they are genuine and 
that he has a right to transfer them, and that he is not 
aware at the time that they are valueless; practically the 
same warranties as if he was selling coin or bullion. Bills 
of Exchange Act, sec. 138; Lewis v. Jeffrey, M. L. K. i 
(). B. 141 (1875): Jones v. Hyde. 5 Taunt. 188 (1814): 
Uompertt v. Bartlett, 2 E. & B. 489(1853) ; Gurney v. Worn- 
rrsley, 4 E. & B. 139 (1854;; Nichols v. F ear son, 7 P.-ters 
(V. S.) 103 (1833).

The Bank Act of 1871 contained a provision similar to 
that quoted above from R. S. <’. (1880) chap. 120. lake the 
latter, it also authorized a hank to acquire and hold corpora­
tion bonds and debentures as collateral security and to reeiize 
upon them. It was held that this authorized a hank not 
only to lend money on these securities, hut also to purchase 
them absolutely: Jones v. Imperial Hank, 23 Grant 709 
(1870).

“ Other securities ” in this section means securities if 
the same kind as those mentioned, namely, similar n i>; > 
of exchange and promissory notes. Tt. would probably lie 
held to include cheques, bonds payable to bearer or a person 
named, negotiable deposit receipts and the like.

Discounts.—By this section a hank is authorized to dis­
count “bills of exchange, promissory notes and other ne­
gotiable securities, or the stock, bonds, debentures and 
obligations of municipal corporations, or Dominion. Pro­
vincial. British, foreign, and other publie securities.” B' lien 
a bank discounts a negotiable instrument it really becomes
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the purchaser, and the instrument becomes a part of ita 
assets. The expression “ discounting ’’ is not, however, 
usually applied to the acquisition of such bonds, debentures 
and public securities. As a rule they are either bought 
without the seller’s indorsement or they are received by the 
bank as collateral security. “ Discounting’* is usually ap­
plied to bills of exchange and promissory notes not vet due, 
and which the bank acquires from the drawer or indorser, 
crediting him with the face of the instrument less the dis­
count for the time it has to run. If the customer does not 
indorse it, it is a simple sale, and the seller only warrants 
its genuineness, and is not responsible if the maker or ac­
ceptor does not meet it or subsequently becomes insolvent : 
Gurney v. Womersley, 4 E. & B. 133 (1854).

Usually, however, the customer indorses the bill or note 
discounted by a bank. This transaction is sometimes spoken 
of as the bank lending him money on the security of the 
instrument; but such is not its real nature. It is in effect 
a sale with warranty. The bill or note becomes the pro­
perty of the bank, absolutely, and it agrees to look in the 
first instance to the acceptor or maker for payment, and 
only to the customer iç case of their default of payment 
at maturity and notice to him of such default : Cnr*ta>rx v. 
Bates, 3 Camp. 301 (1812) ; Morley v. Culvrrwell, 7 M. & W. 
ill (1840) ; Roquette \. Ovennann I;. It. 10 V. B. 586 
(1875) ; Re Gomersall, 1 Ch. T). 142 (1875) ; Re Tlallett & 
Co. [1894] 2 Q. B. 256.

A bank may discount a cheque as well as a hill or note. 
If this is done without getting the customer's indorsement 
he cannot be sued upon it or directly for the money ad­
vanced him. When a cheque drawn upon one branch of a 
aank was presented for payment at another branch where 
the holder was known to the officers and they cashed it for 
him, it was held t rnt the cheque was cashed on the credit 
of the holder, and that the bank was. on its dishonor, en­
titled to charge him with the money lie received ; Woodland 
v. Fear, 7 E. & B. 519 (1857).

While discounted bills are current the bank has no lien 
on the customer’s cash balance, and ought not to dishonor
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his cheques during that time, if the account is in funds: 
Bower v. Foreign Gas Co., 22 W. It. 740 (1874).

As a discounted bill is the property of the bank, it fol­
lows that if it is accidentally destroyed or lost, the loss falls 
on the bank: Carsfairs v. Bales, 3 Camp. 301 (1812).

Where the bank agreed with an indorser, who was a 
surety for contractors, that all moneys earned should apply 
on the discounted paper, and the bank without his consent 
applied some of the moneys otherwise, the surety was held 
to be discharged: O'Gara v. Union Bank’, 22 S. C. Can. 401 
(1893).

Where a customer gave a bank a bill of exchange to dis­
count, it had no right to keep the bill and apply the pro­
ceeds on his former indebtedness without his consent 
1,an dry v. Bank of Nova Beotia. 29 N. B. 564 (1889) ; Fleck- 
ner v. Bank of U. 8., 8 Wheaton 338 (1823).

Collateral security.—A bank may not only discount the 
negotiable instruments named in this section, but may also 
make advances upon them, and take them as collateral or 
further security for loans made by it. There is this différence 
to be noted between discounting and taking as collateral se­
curity. The former, as already stated, is a selling, and the 
instrument discounted becomes the property of the bank. 
The latter is rather a pledging or hypothecating of the in­
strument, which remains the property of the customer, but 
is subject to the lien of the bank for the amount of the 
advances or loan, with interest and nnv other accessory 
charges. If such an instrument should be lost or destroyed, 
without negligence, the loss, of any, would fall on the cus­
tomer and not on the bank.

When a bank receives as collateral security a negotiable 
instrument which is payable to bearer, or is indorsed in blank 
or indorsed in its favor, it becomes the holder of the paper 
within the meaning of the Bills of Exchange Act, and can 
exorcist; all the rights of a holder, one of which is that it 
may sue upon it in its own name. Such a pledging i- a 
negotiation of the instrument: Bills of Exchange Act, sec 
60. When the bank so acquires it before maturity, in good 
faith, without notice of any defect in the title of the eus-
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toiner. it holds it free from any defect, of title of prior 
parties: Ibid. sec. 5(5.

The hank can sue upon such paper when it becomes due. 
and before the maturity of the debt for the security of 
which it was given as collateral: 8 haw v. Crawford. 1C U. 
0. Q. B. 101 (1857) ; Ron v. Tyson. 1!) U. C. C. P. 294 
(1809) ; Ward v. Quebec Bank, Q. il 3 Q. B. 122 (1894).

If it realize more than its debt from its collaterals or 
otherwise, it holds the surplus as a trustee for the customer, 
who is entitled to it, and also to the surrender of any col­
laterals on hand after payment of the debt. The hank is 
liable if it does not exercise due diligence in presenting such 
collateral paper for payment and giving notice to indorsers 
in case of non-payment: Peacock v. Purcell, 14 V. 11. N. S. 
<28 (1863) ; Browne v. Commercial Bank, 10 U. C. Q. B. 
129 (1852); Ryan v. McConnell, 18 0. R. 409 (1889) ; 
I'nion Bank v. Elliott, 14 Man. R. 187 (1902).

A power of attorney to sell, dispose of, assign and trans­
fer promissory notes does not give the right to pledge them 
as security for a loan : Jonmenjoy v. Watson, 9 App. Cas. 
561 (1884).

Where a bank took a note indorsed by a customer as 
collateral security for past advances amounting to $10,000. 
and after the maturity of this note deposits amounting to 
more than $100,000 were passed to his credit in the books 
<4 the bank, it was held that in the absence of any agree­
ment as to the imputation of payments, they would be ap­
plied to the oldest debt, and the collateral was discharged, 
the bank having no claim on the maker or the customer 
who indorsed it: Exchange Bank v. Nowell. M. L. R. 3 S. C. 
129 (1887).

A letter of guarantee was given to secure advances on 
certain accepted drafts discounted by a bank. It was de­
clared to be a continuing guarantee. The drafts were re­
newed. It was held that the guarantee covered the re­
newals, although renewals were not expressly mentioned : 
Hruxh v. M oisons Bank. Q. R. 3 Q. B. 12 (1893). The ex­
pression “collateral security” is sometimes used in the 
sense of a secondary, at. other times in the sense of a prim­
ary security: .4</ii// v. A thill, 16 Ch. D. 211 (1880).
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Where a hank has received as collateral security hills or 
notes or other securities, and also holds liable some person 
who may occupy the position of a surety, care should be ex­
ercised in dealing with such securities if the surety is to be 
held responsible. The law of Quebec on the subject is ex­
pressed in Article 1959 of the Civil Code: “ The suretyship 
is at an end when bv the net of the creditor the surety can iv> 
longer be subrogated in the rights, hypothecs and privileges 
of such creditor." This also expresses the law in the other 
provinces where the Knglish law prevails.

In the case of the Central Hank v. Ciurland, 20 0. It. 
142 (1800), goods were sold for which the purchasers gnu* 
their notes and also hire receipts, by which the property 
remained in the vendor until the goods were paid for. 
These notes were discounted through a third party, and the 
bank was a wan* of the hire n-ccipts being taken, but there 
was no express contract in regard to them. It was held
that the hire receipts were accessory to the debt, and that
the bank was entitled to recover them from the assignee of 
the vendor. This case was affirmed on appeal : 18 Ont. A. 
It. 438 (1891).

A promissory note was given in payment of the price of 
some real estate and was secured by mortgage on the pro­
perty. The note was indorsed to the Quebec Bank. It was 
held that under Articles 1573 and 1574 of the Civil Cod- 
the bank became entitled to the mortgage without significa­
tion of the transfer and could even bring an hypothecar 
action against the holder of the mortgaged property : Quclif 
Hank v. Her g or un, 11 Q. L. H. 368 ( 1885).

The law in Ontario as to the right of the surety who
pays to get an assignment of the securities held by the hank 
i> contained in section 2 of the Mercantile Amendment Act. 
R. S. 0. chap. 145, which reads as follows : “ Every person 
who being surety for the debt or duty of another, or being 
liable with another for any debt or duty, pays the debt or 
performs the duty, shall be entitled to have assigned to him. 
or a trustee for him, c\ery judgment, specialty, or other 
security which is held by the creditor in respect of such debt 
or duty, whether such judgment, specialty or other security 
be or he not deemed at law to have been satisfied by the pay-
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ment of the debt or the performance of the duty.” The 
Civil Code of Quebec is to the same effect: “ Art. 1950. 
The surety who has paid the debt is subrogated in all the 
rights which the creditor had against the debtor.”

A bank received the note of a third party as collateral 
security for a $200 note which it discounted. On maturity 
of this latter note the maker paid $25 and gave his note for 
$175. This did not relieve the maker of the note given as 
collateral : Canadian Hank of Commerce v. Woodward, 8 
Ont. A. R. 347 (1883).

When timber limits given to a bank as collateral security 
were offered at auction and withdrawn, and subsequent^ 
sold et private sale for what was held to be a grossly inade­
quate price, the bank was held liable for the difference be­
tween the sum obtained and the real value of the limits : 
Prentice v. Consolidated Hank, 13 Ont. A. It. 09 (1886).

If a bank agrees to give a customer a line of credit, ac­
cepting negotiable paper as collateral, it is not obliged, so 
long as the paper remains uncollected, to give any credit in 
respect of it; but when any portion of the collaterals is paid, 
it operates at once as payment oi‘ so much of the customer's 
debt, and must be credited to him : Cooper v. Molsuns Bank, 
26 S. C. Can. (ill (1896). Affirmed in Privy Council, 26 
A. R. 571 (1898) • 11 T. L. R. 276. A bank on discounting 
a note received collateral security from a third party, on 
condition that it would use diligence in collecting the note. 
It renewed the note and released one of the indorsers for a 
consideration. The depositor of the collateral sued for and 
recovered it: Banque du Peuple \. Paraud, Q. It. 2 Q. H. 
421 (1893).

N EU ;OTI A R LK 1 NSTRt r M K N TS.

This section authorizes banks to deal in bills of exchange, 
promissory notes and other “negotiable securities.” The 
expression “ negotiable securities or “ negotiable instru­
ments” is used in two senses. It is frequently used to de­
scribe any written security which may be transferred by 
indorsement and delivery, or by delivery alone, so as to vest 
in the holder the legal title, and thus enable him to sue upon
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i* in his own name. In a narrower and more technical 
sense it applies only to those instruments which, like bills 
of exchange, by indorsement or delivery before maturity, 
vest in the bona fide holder for value not only the rights of 
the transferrer, but the right to claim the full amount for 
which the instrument is drawn : Goodwin v. Hobarts. L. R. 
10 Ex. 337 ( 1875) ; Crouch v. Credit Fonder, L. R. ft Q. It. 
at p. 381 (1873); Simmons v. London Joint Stock Hunk, 
118911 l Ch. at p. 994

The expression would seem to have been used in this 
section in the latter sense as there is added “ or the stock, 
bonds, debentures, and obligations of municipal and other 
corporations, or Dominion, Provincial, British, foreign and 
other public securities/’ some of which would come within 
the former meaning. All of these when in their usual form, 
except “stock” when used to designate capital or shares, 
would be negotiable instruments in the wider sense ; while 
some of them may come within that designation in the nar­
rower or more technical sense. In the broader meaning n 
would include warehouse receipts and hills of lading, which 
it is evident from subsequent sections were not intended to 
be included. The powers conferred by the present section 
were evidently intended to he confined to money and securi­
ties for money.

Bills and notes. -Kills of exchange and promissory notes 
both had a negotiable quality by the law merchant, and they 
have always been recognized as such in Canada, as well in 
the Province of Quebec through the French law, as in thon 
provinces which derived their laws from England. By fai­
llie largest part of the business of our Canadian hanks is in 
the discounting of bills and notes.

For questions which may arise in connection with them 
the reader is referred to the Bills of Exchange Act. and 
works on that subject.

Cheques. A cheque is defined by section 105 of the Bills 
of Exchange Act as a bill of exchange drawn on a bank, 
payable on demand. Cheques are negotiable in the same 
sense and to the same extent as bills or notes. Being in­
tended for immediate payment, and not bearing interest.
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they are seldom dealt in «18 negotiable securities. Ab a rule, 
bank receive cheques on other hank* or on their own 
branches only for collection.

For the law on the subject of cheques, the reader is re- 
ferred to that jiortion of the Bills of Exchange Act and the 
notes thereon, which is found in the present work following 
the schedules to tins Act.

1
Bank deposit receipts—The instrumente of this class 

which were considered in the earlier Canadian case* were 
not made payable to order or bearer, and so were held not to 
be negotiable instruments under the law relating to promis­
sory notes as it then stood, so as to enable the holder by in­
dorsement or delivery to recover in his own name. See 
Mander \. Hoy a I Canadian Bank.'in I. ('. ('. V. 125 (1869) : 
Bank of Montreal v. Little. 17 tirant 313 (1870) ; Lee v 
Bank It. N. A.. 30 U. C. C. P. 255 (1879) : followed in Ar­
mour v. Imperial Bank. 15 ('. L. J. 391 (1895). In Voyer 
v. Richer. 13 L. ('. J. 213 (1869), the Quebec Courts held 
that even when the receipt was payable to order it was not 
negotiable. In the Privy Council, L. R. 5 (\ P. 461 (1874), 
it was said that there was “ high authority in favor of con­
sidering it to he negotiable,” hut the case was decided on 
another ground. In Be Central Bank. 17 O. R. 574 (1889), 
it was held that the hank which had issued such a receipt, 
payable to order, was estopped from denying its negotiable 
character. Cnder section 21 of the Kills of Exchange Act. 
if such a receipt contains words prohibiting transfer or in­
dicating an intention that it should be transferable, it 
would not be a negotiable instrument, hut would be a chose 
in action and require to In- assigned in writing, in accord­
ance with the provincial law: In re Commercial Bank of 
Manitoba, Barkir^ll’x Claim. 11 Man. R. 494 (1897).

Such words would not prevent the depositor from thus 
transferring the receipt ami enabling the transferee to draw 
the money. It would prevent its being transferred by in­
dorsement or delivery under the law merchant or the Bills of 
Exchange Act, and would prevent the transferee from ac­
quiring any greater rights than the transferrer had. It 
would enable the bank to set up against the holder any
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equities it might have against tin* depositor prior to the 
transfer.

Such receipts have been held in the United States to be 
negotiable instruments : Miller v. Austin, Id Howard, U. S 
SIX (1851).

They may also lie the subject matter of a good donatio 
mortis causa: Hewitt v. Kaye, L. It. 6 Eq. 198 (1808) ; In rr 
Mead. 15 Ch. I>. (151 (1880) ; In re Dillon, 44 Ch. I). 76 
(1890).

Municipal debentures.—Banks are also authorized to deal 
in the stock, bonds, debentures, and obligations of municipal 
corporations, to discount them, to lend money and make ad­
vances upon their security, and to take; them as collateral 
security for loans. Nor are they restricted to those issued 
by municipal bodies in Canada. Care, however, should be 
taken to see that they are authorized by statute, and that the 
requirements of the statutes under which they purport to 
have Imh'ii issued have been complied with.

Where the power to issue debentures for a given purpose 
exists, but there has been some irregularity in connection 
with the passing of the by-law or non-compliance with cer­
tain directions, the corporation is estopped from denying 
the validity of the debentures in the hands of a bona fide 
holder: Webb v. Commissioners of I feme Day, L. It. 5 (). It 
♦;42 (1870) ; Confederation Life v. Howard, 25 (). It. 197 
(1894) ; Hoard of Knox Co. v. A spin wall, 21 Howard (U. S. ) 
589 (1858); Supervisors v. Schenk, 5 Wallace ( l . S. ) 77V 
(1865); I’endlelon County v. Amy, 18 Wallace (U. S.) 297 
(1871).

Where, however, the debenture refers to a by-law and 
the by-law on its face shows that it is for a purpose not 
authorized by law, the debenture is invalid : Confederation 
Life v. Howard, 25 (). It. 197 (1894) ; Wiltshire v. Surrey 
2 It. (’. It. 79 (1891) ; Marsh v. Cull ton County, 10 Wallace 
(U. S.) 676 (1870).

Money paid for worthless debentures can be recovered 
back, as money [mid without consideration, or for n con­
sideration that lias failed : St raton v. Hast all, 2 T. It. 86(1
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( 1788) ; yoiuiy v. ( nie, 3 Bing. N. ('. 781 (1837); Con- 
federation Life v. Howard. 85 <>. It. 197 (1894).

In 1855 by lilt* Aft of the old Province of Canada, 18 
Viet, rliiip. SO, nnmifipal debentures issued in Upper or 
Lower Canada, payable to liearer were deelared to he trans­
ferable by delivery, and those Me to any |ier*on or 
order, by indorsement; the holder for the time living hav­
ing the right to sue in his own name, and his title not being 
liable to be impeached if he was a bona fide holder for value 
without notice.

Similar provisions are found in the municipal Acts now 
in force in most of the provinces of the Dominion. See 
the Ontario Municipal Act, It. S. O. chap. 883, sees. 489 to 
436; Municipal Code, Quebec, Arts. 9s 1 to 987 : It. S. Q 
Arts. 4629, 4630; also the special Acts of incor|ioratiun of 
the respwtive cities in the Province of Quebec ; Con. 8tat. 
X. B. 1903, chap. 169, sec. 1; Rev. Stnt. B. C. chap. 144, 
secs. 100 to 109.

The negotiability of municipal delienturcs is sometimes 
retrained by a provision for registration in the luniks of the 
corporation.

They are usually issued for a term of years under the 
corporate seal, with interest coupons payable annually or 
semi-annually attached. It has been thought that their 
l*eing under seal would prevent their living considered as 
negotiable instruments; but section 90 of the Bills of K\. 
change Act shows that this is not an objection in Canada. 
The coupons are generally in the form of ordinary promis- 
-ory notes signed bv one or more of the officers who execute 
the debentures.

In Ontario such debentures have long been held to he 
negotiable, and bona fide holders for value have liven pro­
tected: Anglin v. Kingston, 16 IT. ('. Q. B. 121 (1857); 
Trust & Jjoan Co. v. Hamilton, 7 U. P. C. P. 98 (1857); 
( rawford v. Cobourg, 21 U. C. Q. B. 113 (1861 ) ; Sre.allg v. 
McCollum, 9 (Jrant 434 (1862).

In Queliee they have been held to lie negotiable like pro­
missory notes, and in suing might he diflared upon as such : 
Eastern Townshijts llank v. Compton. 7 R. L. 146 (1871);

7
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Horton \. A'. /'. Hank, Ramsay, A. C. 240 (1082); Mue* 
farlane v. ,SV. Cesaire, M. L. R, 2 D. R. 100 ( 188G) ; St. 
Cesaire v. Macfarlane, 1-1 S. (\ Cnn. 7.48 (1887); Ottawa v. 
JA. 0. d- W. Ry. Co.. 14 S. C. Can 19.4 (1880) ; routine v. 
ZfoM. 17 S. C. Can. 400 (1890).

In the United States. such municipal bonds, negotiable 
in form, notwithstanding they are under seal, are clothed 
with all the attributes of commercial paper, pass by delivers 
or indorsement, and are not subject to equities (when the 
power to issue them exists), in the hands of holders for 
value before maturity without notice: I Dillon, Municipal 
( 'orporutions. 4th ed., sees. ISO, .*>1,4: See ('rowwell v. Sm 
Co.. 96 U. S. 51 ( lft77).

Decisions conflict as to whether coupons are entitled to 
grace. The weight of authority is in favor of their being 
payable on the very day of maturity without grace: •* Daniel, 
secs. 1490o. 1505.

Coupons dishonored hear interest from their maturity: 
R. S. o. chap. 51, see. 114 (2) ; (’ (’. 1077.

Company stock or shares. —Banks are also authorized t. 
“deal in. discount, and lend money and make advances upon 
the security of. and take as valuable security for any loan 
made by it, the stock, bonds, debentures, and obligations 
of corporations, whether secured by mortgage or otherwise 
their powers as to dealing in these securities lining the saun­
as with regard to bills of exchange and promissory notes.

The word “ stock *' in this s«-ction would include not only 
sue!i corporation bonds and debentures as are sometimes 
call'd stock, and debenture stock when authorized by statute, 
but also the shares or capital stock of joint stock and other 
companies. These latter are not negotiable in the ordinary 
sense, but are usually assigned or transferred in the books 
of the company in accordance with the provisions of the 
governing statute or by-laws.

The .power of a hank to “ deal in *’ the stock of such cor­
porations would probably not be held to justify their dealing 
in them as brokers, investors or speculators. By acquiring 
a controlling interest, for example, in trading or loan com-



DKAI.I \<{ IN COMPANY STOCK.

panics they might come within the spirit of the prohibition 
as to engaging in trade, or lending upon mortgage. Their 
dealing in them should be in the way of » hanking business. 
In He Harncd's Hanking Company, L. K. 3 Ch. 105 (1867), 
similar words were, however, held to authorize a company 
to take s in another company. In the /loyal Hank of 
India’s Case. L. R. 4 Ch. 252 (1860), Selwyn, L.J., said : 
“I entirely agree with the judgment of Lord Cairns in the 
ease of Harned's Banking Company, that there is not, cither 
by the common or statute law, anything to prevent one trad­
ing corporation from taking or accepting share» in another 
trading corporation. ... I apprehend that making ad­
vances upon shares in public companies is within the ordi­
nary course of the dealing of hankers. . . . Then it is
said that the consequence is one of very great hardship, ns 
involving the shareholders in the Royal Hank of India in a 
great number of liabilities in respect of other companies 
with which they had nothing to do, and many cases have 
been suggested in argument, such as that of hankers becom­
ing partners in a brewing company, or a shipping com­
pany, or many other things with which, in their own articles 
of association, they had no connection whatever. But I 
think the answer to that is that such dangers are necessarily 
involved in lending money upon securities of this kind/*

The only prohibition is as to its own stock or the stock 
of another bank.

Even where certificates are issued to represent such 
shares or stock they are not recognized in England as being 
negotiable. See Swan v. N. H. Australasian Co., 2 II. & C. 
175 (1863); France v. ( lark. 20 ( h. 1». 257 (1*81): London 
tf County Hank v. Hirer date Hank, 20 Q. B. D. 232 
(1887); Sheffield v. London Joint Stock Hank, 13 A. C. 
333; (1888); Colonial Hank v. Cady, 15 A. <’. 267 (1800).

In the United States they are not considered to be 
negotiable ; but are said to lie quasi-ncgotiahle or assignable, 
being generally subject to certain restrictions in the charter 
or by-laws of the company. See 2 Daniel, secs. 1708, 1709.

Where a hank held shares of a joint stock company as 
collateral security, it was held not. to be liable for calls on 
such shares : Haihray .1 Lerlising Co. v. Moisons Hank. 2 L.

77
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N. 207 (1879) ; Exchange Hank v. ('. ét l>. Savings Hank,
M. L. R. 6 Q. B. 19(5 (1887). But in He Central Hank, 
Home Savings tO Loan Co.’s Case, IS Ont. \. It. 189 (1891), 
wlivre the loan company wan authorized to lend money on 
bank shares, and accepted transfers, absolute in form, it was 
held liable for calls.

I'nder the Act of 1871, as amended in 187.1, a bank 
could not make loans on the stock of a joint stock company, 
and no action would lie on behalf of a bank claiming to have 
made a loss on such a loan induced by false reports of direc­
tors of the company: Hank of Montreal v. (rattles, L
N. 146 (1880).

When a bank has advanced money on the stock of a com­
pany it is not obliged to sell the stock before bringing an 
action against the directors of the company for having made 
false reports and for paying dividends not justified by the 
profits, and thereby unduly inflating the price of the .-lock 
and inducing the bank to lend upon it: Montreal ('. iV I'. 
Savings Hank v. Geddes, 19 R. L. 684 (1890).

Bonds or debentures of other corporations.—Ranks may
also deal in these securities in the same manner as with 
bills and notes. Railway and other commercial corpora­
tions incorporated by special Dominion or Provincial Acts 
are usually authorized to issue bonds or debentures up to a 
certain limit, which arc secured bv a lien or mortgage on 
the undertaking made in favor of trustees for the holders 
of the bonds. Companies incorporated by Dominion letters 
patent may also issue bonds or debentures for borrowed 
money : R. S. C. chap. 79, sec. 69. In Ontario, by R. S. 0. 
chap. 119, sec. 38, bonds and debentures of corporations, if 
payable to bearer, are transferable by delivery, and if to 
order, by indorsement and delivery, and tlie holder may sue 
in bis own name. Other provinces have similar provisions.

See Hank of Toronto v. Cobonrg P. tk M. Jly. Co.. 7 O. 
R. 1 (1884), where bonds arc compared to promissory notes; 
and Dcsrosiers v. Montreal I*. <f* H. lit/. Co., 6 L. N". 388 
( 1883), as to coupons.

In England such bonds and debentures of both home and 
foreign companies have frequently conic before the Courts
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Even when they were made payable to order or bearer, the 
transferee has sometimes been denied the right to sue in his 
own name, although as a general rule the eompany which 
has issued such securities has been held to he estopped from 
denying their negotiability. The course of the jurispru­
dence has been towards placing such instruments more 
nearly on the same footing as bills and notes. The case of 
Sheffield v. London Joint Stork Hank. Ut A. C. 3T3 (1888), 
in the House of Ijords, was understood to have somewhat 
restricted their negotiability. This interpretation was put 
upon it in Simmons v. London Joint Stock Hank, [1891] 1 
('h. 2«0; but the House of Lords, in reversing this latter de­
cision, explained that the Shcflield judgment wrs based upon 
the particular facts of that ease. For a full discussion of the 
law as to such bonds or debentures in England : see He 
Hlakely Ordinance Co.. L. It. 3 Ch. 151 (1867) ; lie Natal 
Investment Co., ibid. 355 (1868) ; Hr General Estâtes Co., 
ibid. 758 (1868) ; He Imperial Land Co.t L. R. 11 Eq. 178 
(1871) ; Webb v. Commissioners of Herne Hay, L. R. 5 
Q. B. 612 (1870) ; Crouch v. Credit Foncier. L. R. 8 Q. B 
374 (1873) ; Goodwin v. Hobart s. 1 A. C. 476 (1876) ; He 
Homford Canal Co., 24 Ch. D. 85 (1883); London Joint 
Stork Hank v. Simmons. [ 1892] A. C. 201.

Certain debentures issued by an English company and 
payable to bearer had conditions indorsed on them which 
prevented their being promissory notes. Plaintiffs who 
owned them kept them in a safe, the key of which was 
entrusted to their secretary. The latter fraudulently 
pledged them to defendants, who made the advances in good 
faith. It was proved that commercial usage had for many 
years treated such debentures as negotiable instruments 
transferable by delivery. It was held that although plain­
tiffs were not estopped by their conduct from denying de­
fendants’ title, yet the latter wore entitled to hold them an 
transferable by mere delivery, and that Cronrh v. Credit 
Fonder had been in effect overruled by Goodwin v. Hobarts : 
Hechuanaland Exploration Co. v. London Trading Hank, 
|1898] 2 Q. B. 658.

Where an agent in possession of debentures of a cor­
poration, payable to bearer, which are past due, but on
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which interest is being paid, pledges them for an advance 
for himself, the fact that they are past due does not destroy 
their negotiable character, and is not alone sufficient to put 
the person advancing the money on his guard. Nothing 
short of bad faith will affect his title. The fact that they 
are past due does not affect persons claiming ownership, who 
are not liable as makers or indorsers. A negotiation of 
such debentures is not subject to Articles 1487, 1488, 1481/ 
and 1490 of the Civil Code as to sales by persons who are 
not the owners of the things sold : Macnider v. Young, (j. R. 
3 Q. B. 53!l (1894). This judgment was affirmed in the 
Supreme Court where it was also held (following In re 
European Hank, L. It. 5 Ch. 338), that a person taking such 
instruments after maturity, took them subject not only to 
the equities of prior parties to them, but also to the equities 
of third parties: Y (rung v. Macnider, 25 S. C. Can. 27;! 
(1895).

In the United States such bonds, as well as those issued 
by the Federal and State Governments, and by municipali­
ties, if made payable to order or bearer, are generally con­
sidered to be negotiable in the highest sense of that term, 
as arc also the interest coupons: 2 Daniel, secs. 148(1 to 
1517a.

On account of having the latter attached they are fre­
quently called “Coupon Ronds.*’ If the bond is secured by 
a mortgage, this covers the coupon and interest on it if not 
paid on presentation at maturity. Neither the mortgage 
security nor the informal nature of the coupons prevents 
their being negotiable instruments: 2 Daniel, secs. 1 1m; 
to 1517, Venable* v. Haring, [1892] 3 Ch. 527.

Government securities.—Banks are also authorized to 
deal in “ Dominion. Provincial, British, foreign and other 
public securities.” These bonds or debentures are usually 
in the form of negotiable instruments, payable to order or 
bearer. In the English Courts the question of the nego­
tiability of foreign Government bonds has often come up. 
The question to be decided has been held to be, whether they 
were treated ns negotiable in the English money market, if 
consistent with what appeared on their face, and not simply 
whether they wore made payable to order or bearer, or whether
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they were considered to be negotiable in foreign countries. 
See (ilyn v. Maker, 13 East 50V (1811). au to East India 
bonds; (Jorgier v. Mie.ville, 3 B. & V. 45 ( 1834), as to 
I'ruuuian Government bonds ; Lang v. Smyth, “ Bingham 
284 (1831). as to Neapolitan bonds ; Atty.-Uen. v. Houwens, 
4 M. Si W. at p. 1DU ( 1838), as to Russian and Danisli 
bonds; Hotel tine v. S'igger*. 1 Kxeb. 85(> ( 1848), as to 
Spanish stock; Hit leer v. London d- County Hank, 18 Q. B. 
I). at p. 518 ( 1887). as to Prussian Government bonds. 
The course of the jurisprudence is in the direction of favor- 
ng the nog of such instruments.

Letters of credit.—A letter of credit is not a negotiable 
instrument : (Jrr v. Union llunk. 1 Macq. II. !.. at p. 523 
(1854); Hritk*h Linen Co. v. Culedmtian In.s. Vo. 4 Macq. 
107 (1801). A circular note is a letter of credit in which 
the person in whose fax or it is granted carries with him a 
letter containing the signature to l>c shewn to the correspon­
dents of the bank to whom the note max be presented. This 
is called a letter of indication : Con/Ian* Stone Quarry Co. 
v. 1‘arker, L. R. 3 (\ V. 1 (18(17). A bank cannot deal in 
such securities as a “ letter of credit *' signed by the Pro­
vincial Secretary of Quebec without the authority of an 
order in council, which is dependent upon tin* vote of the 
legislature, and therefore not a negotiable instrument within 
the Bills of Exchange Act or the Bank Act: .largue* Cartier 
Hank v. The Queen, 25 S. C. Can. 84 ( 1895).

A hank cannot revoke a letter of credit at pleasure; hut 
after notice of revocation has been given to the holder, he 
is not bound to present it for acceptance in order to recover 
from the bank : Hank of Toronto v. I n*eU. 5 L. N. 408 
(1873).

Post-office orders.----- A post-office money order is not a
negotiable instrument : Fine Art Society v. thion Hank. 17 

B. I* at b : 13 11886)

A general banking business — In addition to the right
to issue notes for circulation and to receive deposits given 
n other sections, and in addition to the t powers as a

l ank of discount enumerated in the earlier part of this see-

7310
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tion, a hank is authorized to “ engage in and earn on such 
business generally as appertains to the business of banking.*’ 
This, of course, is subject to the limitations and restrictions 
contained in the Act.

A bank, like any other corporation, has the right to 1-- 
such acts and to enter into such contracts as may he neces­
sary to enable it to carry out the object of its incorpora­
tion. or to exercise the powers that are either expressly or 
by implication conferred upon it by the Act. Section 1 
gives it the power to acquire real estate for its own use, and 
lu dispose of the same. Sections 77; Kl. 82, ami 89 show 
ihmv it may dispose of stock, lands and merchandise in which 
it may not traffic, but which come into its possession in­
directly through its dealings authorized by the Act

A branch of general hanking business not specified in 
the Act is the collection of hills and other negotiable in 
struinents for its customers. 'I'lie bank presents them for 
payment, and if paid, places the amount, less its charge for 
collection, to the credit of the customer. Such instruments 
while in the custody of the bank remain the property of 
the customer, subject to any lien the bank may have, if it 
allows the customer to draw iigainst them, or if it places the 
amount to Ins credit before it is paid. The bank may sue 
the other parties to the bill if it. is not paid: hut can not 
sue the customer unless it has a lien on the bill for an ad­
vance overdraft or other liability: A\r parte Schofield. 1. 
Cli. D. 3«‘17 (1879); .1 Pisa v. Currie. 1 App. Cas. 554 
(1876). 'I’he bank is liable for any loss that may arise 
from not. duly presenting the bill for payment, or for not 
giving due notice of dishonor: SHcinhoff v. Merchants Boni 
46 V. (’. Q. B. 25 (1881). The bank may make a reason­
able charge for such services.

A similar rule would apply where a customer delivers- a 
hill to a hank t<» got accepted for him. In case acceptant- 
is refused and the hank fails to inform the customer, it will 
be liable for any damage arising from such neglect: Van 

139 (1824) ; Ban
Land v. Bank of Virtoria, L. H. 3 V. (\ 526 (1871).

When a bank receives a note for collection and in the 
regular course of business places the same in the hands ot
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a responsible and solvent agent, it i> nut liable for tin- h»^ 
of the note in the niaile. In any caw the offer of the bank 
to give aecuritx to the maker* ami .iidorser that they w.mbl 
never lw* troubled if they paid the note wa* sufficient: Lit 
man v. Montreal ('H y <f* IHMrirf > <n'n./« Hank. n. R. |:; 
S. C. ;>(l‘> (1897).

Directors of a bank, without special authorization, have 
power to borrow such sums as may be required tc meet the 
liabilities of the bank, and to give a promissory note or other 
usual acknowledgment therefor. The fact that the en­
gagement to repax was accomplished l»\ other -tipulalioiis 
that were ultra vires would not discharge the hank from 
liability to repay the loan or render the note invalid : Hank 
of Australasia v. Breillat, fi Moore P. V. 158 (1847).

Authority to carry on such business as generallv apper­
tains to the business of banking covers the ease of a bank 
guaranteeing payment to the vendors in Kngland of the price 
of goods sold to a customer in Montreal, on having the hills 
of lading addressed directly to the bank, and docs not come 
within the prohibition as to dealing in nierehaudi»*. Mahon- 
Hank v. Kennedy. 10 R. I,. 110 (1870).

Where a bank discounted a draft on the assurance that, 
the acceptor of a maturing bill would accept it, and a cheque 
for the proceeds was sent to the acceptor with a statement 
of what had occurred, and the latter kept tin • heque and 
retired the maturing bill with it. but refused to accept the 
new one, he was held liable to the bank for the amount : 
Torran-ce v. Hank of British North America. L. R. 5 P. C. 
846 (1873).

In a case very similar to the foregoing, Dunspauyh v. 
Mahons Hank. 83 L. C. J 57 (1878), where the bank made 
advances after being shown a telegram from the acceptor 
that he would accept a renewal, it was hold entitled to re­
cover the amount of its advances from the acceptor, who 
declined to accept the renewal. Again, where the drawer 
telegraphed the acceptor to draw on him for the amount 
of a maturing bill, and a bank, on seeing the telegram, ad­
vanced the money to retire the maturing bill, its claim
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a gains4 thv drawer, who refused to accept the new bill, was 
maintained : Hank of Montreal v. Thomas, 16 0 R. 503 
(1888).

A manufacturer discounted with a bank an unaccepted 
draft on a customer, and at the same time assigned to the 
bank the claim for the price of the goods. The customer 
refused to accept the draft, but remitted the money to the 
seller who had become insolvent and it came into the hands 
of his curator. The latter claimed that the bank l ad uo 
power to accept such an assignment. It was held that the 
tiansaction was authorized by the present section and also by 
section 74 ( now 88) of the Bank Act : Merchants Hank v. 
Uarveau. (). R. 15 S. C. 325 (1898).

Bankers are subject to the same principles of law as 
ordinary agents, and when they receive a bill for collection 
cannot bind the principals by setting off the amount of tin* 
bill against a balance due by them to the acceptor, or other­
wise than by receiving payment in money only : Donogh v 
Uiflespie. 21 Ont. A. R. 292 (1894).

A firm of contractors, in pursuance of an agreement 
with an indorser of a note discounted, assigned to a bank 
moneys which would be coming to them on a railway con­
tract. and gave the manager a power of attorney to collect 
the money. It was held that the bank might under its 
general powers take an assignment of such a chose in action 
as additional security : Molsons Hank v. Varscaden, 8 Man. 
R. 451 (1892).

An assignment of a debt may be taken by a bank under 
its general banking powers : Hennis v. (Jveher Hank, 3 O. I.. 
R. 541 ( 1902). See to same effect Moffatt v. Merchants 
Hank. II S. ( . ( an. Ih I ISM)

A bank is not. authorized to enter into a contract of 
suretyship guaranteeing the payment by a customer of the 
hire of a steamship under a charter party, and where the 
bank has derived no benefit from such a contract a claim 
against it under such circumstances will be dismissed : Johan­
sen v. Chaplin. M. L. R. 6 Q. B. 111 (1889) ; Watts v. Wells, 
M. L. R. 7 Q. R. 387 (1890).
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A Milwaukee bank sent to a Toronto bank a bill drawn 
at forty-live days, together with a bill of lading or wheat. 
It was held that in the absence of instructions the latter 
bank was right in giving up the bill of lading on the bill 
being accepted. Evidence of usage in the l imed States and 
Canada was given. It was held that the latter alone was 
relevant: Wisconsin Haul' v. Bank of British North America, 
21 U. C. tj. B. 281 (1861). To the >ame etfect, Ouudenough 
v. City Hank. 10 V. t . ( . I1. 51 (1860).

Where a customer deposits a cheque for collection and 
it is passed to his credit, the hank has a right to charge it 
back when it is. dishonored, even when the customer did not 
endorse it: Owens v. Quebec Hank, 30 V. C. Q. B. 382 
(1870).

Where the directors of a bank are authorized to deal with 
money, to advance money, to take money from their custo­
mers, to indorse bills, and to do a general hanking business, 
they have power, when the formation of a company is of im­
portance to the bank, to guarantee the payment of interest 
on the debentures of the company: In re lVest of England 
Hank. 14 Ch. I). 317 (1880).

When a bank receives for collection, without special in­
structions, a cheque on u hank in tile same place, it should 
present it either the same day or the next business day ; if 
on a hank in "another place, it should be forwarded within 
the same delay: lied path v. Kolfage. 16 I . ( u. It. i;>3 
(1858); Owens v. Quebec Hank 30 ibid. 382 (1870); Boyd 
v. Nasmith. 17 O. K. 40 (!S88); Blackleg v. McCabe, 16 
Ont. A. R. 205 (1880): Sawyer v. Thomas. 18 ibid 129 
(1800); Marier v. Stewart, 2 Stephens. Que, Dig. 111 
(1878); Ueywood v. Bickering, !.. R. !) Q. B. 428 (1874).

The same diligence should he used in presenting for pay­
ment a 1 ill payable on demand, and for resenting for ac­
ceptance a bill entrusted to the hank for that purpose. If 
a bill is not accepted within two days after it is presented 
for acceptance, it should be treated as dishonored: Bills of 
Exchange Act. sec. 80.

A hank gave an open letter of credit for £'15.000. and 
requested parties negotiating hills under it to indorse par-
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titulars ou the back of it. hills wore drawn under it, an«l 
when negotiated were indorsed as requested. The hank 
failed, and the party to whom the letter was given was in 
dcbted to the bank apart from these bills. The hank wa 
held liable to the holder of the hills, irrespective of tin 
state of the account between it and the party to whom tli 
letter was given: Agra é: M attention's Hank. Kr park' Atiati 
Hanking Corporation, L. R. 2 Ch. 391 (1867).

A bank opened two accounts with a customer, a loan 
account and a drawing account. It closed the latter ii\ 
transferring the bain live to the loan account in reduction 
the customers debt. At the time there were bills an 
cheques of the customer outstanding, which on being pre­
sented were dishonored. It was held that in view of th> 
course of dialing, the bank was not entitled to close th 
current account without* u reasonable notice, and the cic 
tomer recovered £500 damages: Hit kmgham . The London 
and Midland Hank, 12 T. h. R. 70 (1895)

A firm of stockbrokers had two accounts with their 
bankers, a. current account and a loan account. They had 
deposited as security for their general indebtedness bonds 
and shares belonging to clients, but the bankers did not 
know these were not their own. The brokers failed, bavin, 
a balance to their credit on the current account, and owm 
the bank on the loan account. The bankers sold the seen: - 
ties for more than the total amount due on the loan account 
It was held that the two accounts should bo treated as «un*; 
that the bankers should apply the balance to the credit of 
the current account on reduction of the amount due on the 
other, and use the proceeds of the securities only t<> pay 
the balance, the surplus belonging to the owners of the 
securities. Two days before the stoppage o; the brokers a 
client had sent, them a cheque to pay for some stock the) 
bad purchased for him. They paid this in to their current 
account, and the purchase was not completed. Hold, that 
the client had no equity on the balance of the current ac­
count as against the owners of the securities: Mutton v 
Peat, 11900] 2 Ch. 79.

Banks as bailees.—Sometimes hanks keep for safetx 
boxes of valuables, such as plate, jewellery, etc., for their
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customers. If they maki1 a chargv for this, they would incur 
tlio same responsibility as other depositaries or bailees. If 
on the other hand, as is usually the ease, they do it without 
making a charge, they will he linbli mly hi tin- ease of 
gross negligence. Where a box i securities was
kept in the inner vault of a bank and was stolen bv the 
cashier, the Privy Council held that the owner could not 
recover as no charge was made fur the service: Giblin \. 
McMullen. L. R. 2 l*. C. 317 (1868). In the ease of such 
deposits the Statute of Limitations or prescription does 
not begin to run until after a demand has been made on the 
bank for delivery of the property : In re Tidil. Tldd v. 
Overelt, (1893| It Cli. 154.

Business prohibited to banks. A bank being muted for 
the purpose of carrying on a banking business, anything 
outside of that would be beyond its scope. There are, how­
ever, certain transactions or lines of business, more or less 
connected with hanking, which it might be claimed that a 
bank had a rght, to engage in if not specially prohibited.

Subject to the exceptions named in the Act, these are 
laid down in the present section as follows:

1. A bank is prohibited from dealing in the buying or 
selling or bartering of goods, wares and merchandise, or 
engaging in any trade or business whatsoever. The excep­
tions are contained in sections 80. 84, 85. 86 and 88, which 
relate to property which a hank may acquire through a 
valid chattel mortgage, warehouse receipt, hill of lading or 
security. Such goods, wares and merchandise may he dis­
posed as pointed out in section 8il.

In Radford v. Merchant*’ Hank. 3 0. R. 529 (1883), a 
bank sold goods which it had acquired by means not recog­
nized by the Act, and was sued for breach of warranty. It 
was held that the action would not lie, as the hank was pro­
hibited from selling goods.

In Ayers v. South Australia Hanking Co.. L. R. 3 P. C. 
548 (1871), a similar prohibition was considered, and it 
was said that it would not prevent the property from pass­
ing or the purchaser from the hank getting a good title to 
the" goods.

880
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2. A hank i< also prohibited trom purchasing, or dealing 
in. or lending money, or making advances upon ihe seeiirii 
of any pledge of any share of its own capital stock, or the 
capital stock of any bank. This prohibition is absolute. If 
directors should undertake to buy up shares with the bank’s 
money in order to keep up the price of the stock or for anv 
other purpose, they would be personally liable: McDonald 
v Rankin. M. L. K. 7 S. C. 44 (1890)."

In the winding up of the Central Hank, a question wa 
raised as to shares which the cashier had purchased for the 
bank and which he had subsequently disposed of. It was 
held that the purchasers could not set up this illegality so 
as to escape payment of the double liability to the liqui­
dators: Nasmith's Case, 16 0. R. 298 (1888). See tftune v. 
City ainl ( ounty Rank, 3 C. !’. I >. 2’82 (1877). A jiersmi 
who had .-hares transferred to him on behalf of the bank is 
also responsible for the double liability on the winding up 
Henderson's Case. 17 0. R. 110 ( 1889).

It is unnecessary, however, for a bank to take security 
upon its own stock held by a debtor, as section 77 gives it a 
privileged lien on such stock and its dividends until the 
debt is paid. Sections 43 and 46 also give it the power to 
prevent the transfer of any such stock until all liabilities to 
it are cleared off. This applies not only to debts due but 
also those to mature. In the case of The Exchange Rank 
v. Fletcher, 19 S. C. Can. 278 (1890), it was assumed that 
under the Act of 1871 as amended in 1879, a bank had no 
authority to lend upon the security of the shares of another 
bank. Such shares were transferred to the managing direc­
tor of the Exchange Hank as security for advances made 
bv the latter. He fraudulently pledged them to another 
hank for his private debt and absconded. It was held that 
the prohibition to make advances on such security applied 
to the bank lending, and not to the borrower, and the loan 
having been repaid, the Exchange Bank was condemned to 
return the shares or to pay their value.

3. A bank is also prohibited from lending money or 
making advances upon the security, mortgage, or hypothe­
cation of any land, tenements or immovable property. It 
may, however, take a mortgage on land by wav of additional
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security for debts contracted to it in the course of its busi­
ness: sec. 80. See the note- under that seel ion as to how 
this provision has been interpreted.

Under the Act of 1871, it was livid that the cashier of a 
bank who had indorsed note- for a customer of the batik 
might, if in good faith, take a mortgage on the customer's 
real estate to protect himself on the indorsement*: Thi- 
baudeau v. Beaudoin. 3 L X. 306 (1880).

4. A bank is also prohibited from lending money or mak­
ing advances upon the security, mortgage or hypothecation 
of any ship or vessel, except that it may take a mortgage on 
them by way of additional security: sec. so; and it may 
advance money for aiding in the building of ships or ves­
sels : sec. 85. See the notes to these sections.

5. A bank is also prohibited from lending money or 
making advances on the security of any goods, wares and 
merchandise, except as it inav lend upon chattel mortgage 
by wav of additional security for debts contracted: sec. 80; 
or on a hill of lading or warehouse receipt under section 86 ; 
or on a security under section 88. So<> the notes to these 
sections and to section 90.

As to what would be the result of a bank’s doing or 
attempting to do any of the acts prohibited in this section 
it would be difficult to lay down any general rule, as each 
case would be governed largely by its particular circum­
stances. In the first place the hank would be liable to the 
penalty of $500 for each violation, which would he payable 
to the Dominion Government. pees. Ill and 146.

In the next place it is to be observed that these acts, 
in so far as they do not come within the exceptions in other 
sections, are not only ultra vires in the sense that they are 
outside the objects for whieli hanks are incorporated, hut 
they are also illegal, as being positively prohibited hv the 
Act.

It has been laid down as the result of the English autho­
rities on the subject, that while any such transaction is 
merely executory, neither party can have as against the 
ether any cause of action : and that even when executed



wholly or in part by one of the parties, it is not, nor is an> 
part of it enforceable by an actio i directly upon the en­
gagement itself; the most that the party complaining can 
obtain is an account. If a loan is made and a prohibited 
security is taken, the bank would have no right to claim or 
enforce the security, but the borrower would be liable for 
the loan. Where a security is partly legal and partly illegal, 
the right of a hank has been maintained for the portion that 
was legal.

In Hank of Toronto v. Perkins, 8 S. C. Can. at page 610 
(188,3). Ritchie. (\.I„ said: “This prohibition (as to lend­
ing on mortgage ) is a law of public policy in the public in­
terest. and any transaction in violation thereof is necessarily 
null and void. No Court can he called upon to give effect 
to any such transaction or to enforce any contract or 
security on which money is lent or advances as thus pro­
hibited are made. It would be a curious state of the law. 
if. after the legislature had prohibited a transaction, parties 
could enter into it, and. in defiance of the law. compel Courts 
to enforce and give effect to their illegal transactions.” In 
the same case, at p. 617. Strong, J., said: “Whenever the 
doing of any act is expressly forbidden by statute, whether 
on grounds of public policy or otherwise. the English Courts 
hold the act. if done, to l>e void, though no express words ol‘ 
avoidance are contained in the enactment itself.” Followed 
in Randolph v. Randolph, People's Rank Chin), 4 Eastern 
!.. R. 14 (1907).

In the Xational Hank of Australasia v. Cherrij, E. R. t 
P. C 299 (1870), Lord Cairns laid down the rule that the 
prohibition to lend on the security if real estate was a 
matter of public policy, and that when such n transaction 
was entered into, the contract for the loan of the money 
would be perfectly valid, and the only question would bo 
whether the bank had power to take the security. If this 
was ultra rires the bank could not hold it. It was also 
pointed out that the object of the legislation was not so 
much to make contracts for advances void, but rather to 
make it ultra vires for the bank to take, on the occasion of 
contracts for these advances, securities of the kind men­
tioned.
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Money was borrowed from a pavings hunk on the security 
uf letters of credit of the Quelwr (iovernnienr. 'I'he debtor 
assigned and the Unk filed ils « laim with the curator. Cer­
tain creditors contested it on tin ground that the transae- 
ton was ultra cires and illegal. It was held that though 
the lending of monev on tin- pledge o' Mich securities was 
ultra rires. and though this mi. ht affect the pledge as re­
gards third parties interested in the securities, it was not, 
or itself, and ipso farta, a radical nullity of public order 
of >uch a character as to disentitle the Imnk from claiming 
back the money with interest: Holland v. I,a Caisse >VE< ano­
mie, 24 S. C. Can. 405 (1895).

It is a <)tiestion whether the only results of a bank’s 
engaging in prohibited business are the incurring of the 
penalties laid down in section 146. and the ‘ " e of the 
contract entered into and the security taken in certain 
cases, or whether it also renders itself liable to the forfei­
ture of its charter at the suit of the Crown. In 1872 the 
Minister of Justice granted a liât for a s ire facias to set 
aside the charter of La Banque Nationale on this ground, 
hut the matter was not followed up. In 1881 another ap­
plication was made to the then Minister of Justice for a fiat 
tr prosecute the Bank of St. Hyacinthe in the Exchequer 
Court to have its charter declared forfeited for engaging in 
business prohibited by the Act. The Minister in refusing 
the application said that no authority had been given him 
for the annulling of a charter created by Act of Parliament, 
and he was not satisfied that the officers of the hank hail 
intentionally and materially violated the terms of their 
charter: Sarrazin v. Hank of SI. Ffyarinthr. 28 L. C. J. 270 
(1*81).

BANKER'S MEN.

By the law merchant which is part of the common law. 
and consequently to be judicially noticed without being 
proved, a bank has a general lien on the securities of its 
1 ustomers in its hands. The rule was stated as follows by 
l/)rd Campbell in Brandao v. Harnett. 12 Cl. & F. 787 
(1846): “Bankers must undoubtedly have a general lien 
on all securities deposited with them ns hankers, by a eus-
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lamer, unies.- there be an express contract, or circumstances 
that show an implied contract inconsistent with lien.'1 Th 
language was approved and adopted by the Privy Council 
in the case of the Loudon Chartered Hank v. White. 4 A. < 
at p. 422 (18711).

This lien does not apply to plate, securities etc., merely 
deposited in the bank for safe keeping: Ex parte Eyre, 12 
L. J. Ch. 266 (1843); Leese v. Martin. L. R. 17 Eq. 221 
(1873).

In the Province of Quebec, where the civil law and nut 
the common law prevails, the general rule is found in Article 
li)75 of the Civil Code, which says: ‘‘If another debt be 
contracted after the pledging of the thing and become dm 
before that for which the pledge was given, the creditor is 
not obliged to restore the thing until both debts are paid." 
In the case of banking this would be subject to Article 19?s, 
which says: ‘‘The rules contained in this chapter are subject 
in commercial matters to the laws and usages of commerce " 
There is an absence of judicial authority as to how far the 
law merchant would be recognized. In ihe ease ot Th 
Exchange Hank v. The City and District Havings Hank cited 
below. Matthieu, J., held that securities pledged for a special 
debt could not be held for an anterior debt. It does not ap­
pear that the general bankers’ lien was claimed in the matter, 
and his finding as to the contract in question might bring it 
within the exception mentioned above by Lord Campbell.

It must be understood that the deposit and the debt are 
respectively made and due not only by the same person but 
in the same right.

This general lien is only for a debt due and payable 
the bank, and is not so extensive as that which is given, on its 
own shares by section 1 ., which is “for any debt or liability 
for any debt ” : Jeff ryes v. Agra ami M asterman’s Bank, L. R 
2 Eq. 671 (1866): Bowen v. Foreign Gas Co22 W. R. 740 
(1874).

ILLUSTRATIONS.

1. When advances are made bv a bank contemporane­
ously with a deposit of title deeds, the presumption would
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be that tlii.* security was for the advance.' and not for an 
antecedent debt. In h «ontii-1 of testimony, however, tin- 
fact that the latter was legal and the former illegal was 
taken into account, and the transaction upheld: Hoy at Car- 
adian Hank v. Cummer, 15 Grant 62* t 1869).

2. Commercial securities pledget! t<* guarantee a special 
loan cannot be retained by the «-editor until a debt anterior 
to that for which the securities were pledged should be paid, 
unless there was a special agreement to that effect : Hn hange 
Hank v. City and District Savings Hank. 1 I H. L. K (1885).

d. Where warehouse receipts were pledged to a bank for 
a certain debt, a parol agreement that the surplus of the 
proceeds after the sale of tli good* was to apply on other 
debts due to the bank, was upheld : Thompson v. Molsmts 
Hank, 16 8. C. Can. 664 ( 1889) ; see also Insky \. flochelaga 
Hank, Q. R. 10 8. C. 510 (1806).

4. If the bankers’ lien exists in the Province of New 
Brunswick, the person against whom it is sought to enforce 
it, must he a customer of the bank : Alien v. Hank of Sew 
Hrunswirk. 17 N. R. (1 P. & B.) 446 (1877).

5. Where the members of a linn have separate private 
accounts with the bankers of the firm, and a balance is due 
to the bankers by the firm, the hank has no lien fm *ueh 
balance on the separate accounts: Hit birds v. Hank H. S. 
.1.. 8 B. C. R. l td, 209 (1901).

6. A hanker has a general lien upon all the ities in 
his hands belonging to any particular person f . general 
balance, unless there he evidence to show that he received 
any particular security under special circumstances, which 
would take it out of the common rule: Davit v. Howsher, 
5 T. R. at p. 491 (1794).

7. A bank has no lien for its general balance on securi­
ties casually left in the office by a customer after a refusal 
to make advances on them : Lucas v. Dorrien, 7 Taunton 
*78 (1817).

8. 8ecurity given by a customer for the amount “ which 
shall or may be found due on the lwla .ee ” of his account, 
covers only the then existing balance, and does not operate 
as a continuing security: He Medewe 26 Boa van 588(1859).



Till HW K V I . s. 761 H'

y. The fact that securities were deposited as security 
for a specific advance is not in< «insistent with the claim of 
a bank to hold them for the general balance: Jones v. Pep­
percorns, 38 L. J. Oh. 158 (1859).

10. Where plaintiff delivered to his broker scrip certifi­
cates purporting to be transferable by delivery, which the 
broker in fraud of his principal deposited with a ban'; as 
security for his own debt, plaintiff was estopped from tend­
ing the negotiability or the lien of the bank: Humball v. 
Metropolitan Hank. 3 Q. B. I). 194 (1877).

11. A bank has no lien for the balance of an account 
upon boxes containing plate or securities, which were de­
posited with it for safe custody, the depositor retaining the 
keys : Leese v. Martin, L. R. 17 Eq. 324 (1873).

12. Where a customer has three separate accounts in a 
bank and there is no special agreement regarding them and 
the bank has had no notice that any of them is for other 
persons, they have a lien on each for any balance due on the 
others: Teale v. Brown. 11 T. L. R. 56 (1894).

AGENTS, TRUSTEES, ETC.

Difficult questions sometimes arise when banks receive 
securities or acquire claims upon them from agents, trus­
tees and others who may be acting for principals or other 
third parties.

It is in the nature of bills and notes and other instru­
ments that are negotiable in the full sense of that term, 
that the person who acquires them in good faith before 
maturity for value without notice of any defect or irregu­
larity, or in the language of the Bills of Exchange Act, 
becomes a holder in due course, may acquire a better title 
than that of the person from whom they are received. If 
h bank takes such securities in good faith for value from a 
person who negotiates them in breach of trust, or even from 
a thief, it may acquire a perfect title. It has long been well 
settled that not even gross negligence is sufficient to invali­
date such a title, that nothing short of fraud or bad faith 
will accomplish this.
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It is to be observed that with respect to securities in 
which n hank deals it has no protecting clause regardin': 
trusts, similar to sections 52 and 96 relating to shares of it- 
own stock and to deposits held on trust. In dealing with 
trust hccurities it is on the same tooling as any other dealer.

With resjiect to such securities as bonds, debentures, 
scrip stock, and the like, there has been of recent years a 
conflict of authority.

In The Hunk of M• tlreal v. Sireeny, 12 A. ('. 617 (1887). 
the Privy Council held, affirming the judgment of the Su­
preme Court of Cana a. that where a customer of the hank 
transferred to the manager, as security for a private debt, 
certain shares in a joint stock company, which he held “ in 
trust." this was sufficient to have put the bank upon en­
quiry. and it was responsible lo the real owner. See Muir 
v. Carier, and Holmes v. Curler, 16 S. ( . Can. 473 (1889): 
Haphad v. McFarlane. 18 S. ( Can. 183 (1890): and Sbair 
v Spencer. 100 Mass. 382 (1868).

In Fetry v. La Caisse tTEconomie, 19 S. C. ('an. 713 
(1891). the plaintiffs were held not to he entitled to get 
hack moneys which one of them had paid to redeem such 
stock with full knowledge of the facts.

The case of Sheffield v. London Joint Stock Hank. 13 A. 
C. 333 (1888). arose over pertain Grand Trunk Hailway ami 
other railway and canal bonds transferred in blank and 
delivered to a broker or money lender, who made advances 
on them, lie deposited them v; h the bank as security for 
his running account. The House of Lords held that the 
bank should have known from the nature of the broker - 
business that he was not the owner, and maintained the 
action of the real owner for the l omis or their value.

In Simmons v. London Joint Stock Hank. [1891] 1 Ch. 
270. Kekewich, J., and the Court of Appeal, relying upon 
the ease of Sheffield against the same hank above cited, 
held that where a broker pledged certain foreign bonds of 
plaintiffs, with those of other persons, to raise a lump sum. 
the hank had no reason to believe that the broker had au­
thority to pledge the securities in that way. and did not
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acquire a good title. This decision was reversed by the 
House of Lords, which held that the circumstances were 
not sufficient to have aroused the suspicion of the bank 
which was entitled to retain and realize upon the securities, 
as having acquired them in good faith and for value. They 
further stated that the case of Sheffield against the bank 
turned entirely upon the special facte of that case: London 
Joint Stock Hank v. Simmons. [ 1892] A. C. 201.

In Jjondun «F Canadian L. S: .1. Co. v. Duggan, [1893] 
A. ( . 506, the l’rivy Council held, reversing a judgment of 
the Supreme ( burl of Canada, that where the manager of 
the Federal Bank held certain shares in a joint stock com­
pany as manager “in trust," these words implied
that he held them, in trust for the Federal Bank, and that 
there was nothing to put the Loudon and Canadian Com­
pany upon further enquiry.

Bank holidays. -The Bank Act has no provision for 
holidays. The expression is popularly used for those day- 
wllicit arc holidays for the maturity of bills and notes under 
the Bills of Exchange Act, section 43. These are: fa) In 
all the provinces, Sundays, New Year’s Day, Good Friday, 
Easter Monday. Victoria Day (May 24th), Dominion Day 
(July 1st). Labour Day ( 1st Monday in Sept.), Christmas 
Day. the birthday (or the day fixed by proclamation for the 
celebration of the birthday) of the reigning sovereign ; any 
day appointed by proclamation for a public holiday, or for 
a general fast, or a general thanksgiving throughout Canada : 
and the day next following New Year’s Day. Victoria Day. 
Dominion Day, Christmas Day, and the birthday of the 
reigning sovereign, when such da vs respectively fall on Sun­
day:

(b) In the Province of Quebec in addition to the said
days, The (January 6th). The Ascension
(movable). All Saints’ Day (November 1st), Conception
1 hiv ( December 8th ) :

(c) In any province any day appointed by proclamation 
of the Lieutenant-Governor for a public holiday, or for ;i 
fast or thanksgiving, and any non-juridical day by virtue of 
h statute of such province.

1
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Banking hours.—No hours an prehcribed tor banks by 
the Act. Jn most places they are lixeil by usage at from 10 
to 3 on all business days except Saturdays, when they are 
from 10 to IV or 1. A bill or note cannot be protested for 
non-payment until after .1 oYlocl.. even on a Saturday: Kill- 
of Kxchangv Act, sec. 121 (b). When the hill was under 
discussion in the lluuse of Commons it wa? proposed to 
make the hour I o’clock on .Saturday, hut iin argument that 
Saturday w«> market day in many towns, and the elm , 
business day. prevailed. The acceptor or maker of a bill or 
note could no doubt claim thaï lit was mu liab - for tie 
vosts of protest before 3 o'clock, and if he could >how thaï 
he was injured by notice*! of protest sent out before that time 
he might have n right of action.

Clearing house. The iir.-t clearing hoii>e was established 
m London in 1773. It was at first simply a place of meet­
ing where the clerks of the different bank- exchanged 
cheques, hills, etc. 'Hie mode in which it was operated in 
1836 is described in Warwick v. Rogerx, 5 M. A G. at |>. 348 
(1843). The risk.- run in carrying large sums of money led 
to the appointment of several clerks who were common to all 
the hanks using the clearing house, to whom each bank 
would report the payment of the balance settling the transac­
tion. The saving in the use of money has been very great, 
as a rule not more than 3 or 4 per cent, of the aggregate 
transactions being paid in bank notes or specie.

A clearing house was organized in Montreal on the 20th 
of December, 1888. an example since followed by Toronto, 
Halifax. Hamilton. Winnipeg, St. .1 ohn. Vancouver, Victoria, 
Ottawa. (Quebec. London. Calgary and Edmonton. It- 
objects and methods have been described as follows hv 
Davidson. .1., in the case of La Haru/ve Xaiinvab v Mrr- 

< hauts liant,. M. L. H. 7 S. C. (1891), at page 336: “It* 
purposes are to provide simple and expeditious facilities for 
the daily settlements of the hanks with each other, by the 
effecting at one place and at one time of the daily exchanges 
between the associated hanks, and the payment of the differ­
ences resulting from such exchanges. These objects arc 
carried out in this way: Every morning at 10 o’clock each 
l«nk has at the clearing house all ihv cheques and otlur



demands it has received against all the other banks dtirinv 
the preceding day, making them up into separate bundles 
for each bank, with a statement on the cover showing the 
aggregate of the contents of each bundle. The settlement 
is made on these statements, without regard to the fact 
whether the contents of the bundle were correctly ticketed 
01 found good claims against the bank charged. Thus each 
messenger is, in a few- minutes, able to receive and take to 
1)is bank all the claims of the other hanks against it. f > 
attempt to examine and challenge securities at the clearing 
house would make its purposes inoperative. These tem­
porary clearing house balances are subsequently verified at 
the bank by a scrutiny of the cheques and other demand> 
of which they are composed.”

In the uhovb ease a temporary regulation made when tii* 
clearing house was organized, that dishonoured cheque's re­
ceived in the morning should be returned before noon, wa- 
relied upon as a ground for refusing to receive one returned 
in the afternoon, the refusal being based on the statement 
that the securities had been given up early in the afternoon 
An attempt wras also made to prove a usage to the same effect 
as the rule. The Court held thaï a custom or usage of trade 
or banking must be strictly proved, that the rule in question 
only purported to be a temporary one. that the usage allege- 
was not general, and the rule had fallen into disuse, and 
that the ordinary rule of law as to the return oi cheques for 
which there are no funds had not been superseded. Pr< - 
vious to the establishment of the fleering house the undis 
pitted practice was to return such cheques at 3 o’clock.

The Canadian Bankers’ Association, incorporated in 
HUM) by the Act 63-64 Victoria, chapter 93, is authorized 
to establish clearing houses at any place in Canada, and t- 
make rules and regulations for their operations. The prac­
tice of presenting cheques, etc., through the -learing house 
is recognized, and any delay necessarily occasioned thereby 
would lie - xciiscd. A hank may or may not become a mem­
ber of Ihe «■ tearing house, and may withdraw if it chooses.

The above Act, and the by-laws of the Association made 
in accordance with its provisions, will he found in the latter 
part of the present work.
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The practice of the Toronto Clearing House was con­
sidered in the case of The Bank of Hamilton v. The Imperial 
Bank, where a depositor of the plaintiff hank drew a cheque 
for $5 which the bank marked good, and which he raised to 
*500 and deposited in the Imperial lhink and drew against 
it. It was sent through the clearing house and paid by the 
Hank of Hamilton, which discovered the fraud the next day 
and sued the Imperial Hank. All the Courts decided in 
favor of the Hank of Hamilton. In the judgment of the 
Privy Council (Imperial Bank v. Bank of Hamilton, 
(1003] A. C. at p. 55) the practice is referred t<> in the fol­
lowing terms:—•* It is proved by the evidence that certified 
cheques, apparently in order and presented through the 
clearing house, are paid as a matter of course, and that it 
w not usual with hankers to turn to their customers’ account> 
on the day marked cheques arc presented for payment 
through the clearing house to see whether there i> anything 
wrong before paying them. It is, however, usual to check 
the returns with the customers’ account a the next day. and 
then to enter the cheques paid the day before. In conform­
ity with this custom the Hank of Hamilton paid the cheque 
on January 27, without looking at Hauer’s account in their 
ledger, but on the next day they turned to it and at once 
discovered the fraud. The Hank of Hamilton immediately 
gave notice to the Imperial Rank and demanded the repay­
ment of the $495 overpaid.” The defence was that the Rank 
of Hamilton was negligent in paying the forged cheque 
without first turning to Bauer’s account, and that notice the 
next dav was too late. There were no endorsers. The de­
fence was overruled in all the Courts, and the practice up­
held.

77. Bank's lien on debtor’s stock. The bank shall have 
a privileged lien, for any debt or liability for any 
debt to the hank, on the shares of its own capital 
stock, and on any unpaid dividends of the debtor or 
person liable, and may decline to allow any transfer 
of the shares of such debtor or person until the debt 
is paid.

2. The bank shall, within twelve months after the debt 
has accrued and become payable, sell such shares :
m'l.b.a. io
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Provided that notice shall be given to the holder of 
the shares of the intention of the bank to sell the 
same, by mailing the notice, in the post office, post 
paid, to the last known address - f the holder, at least 
thirty days prior to the sale.

3. Upon the sale being made the president, vice-presi­
dent, manager or cashier shall execute a transfer of
the shares to the purchaser thereof in the usual trans­
fer book of the bank.

4. Such transfers shall vest in the purchaser all the 
rights in or to the said shares which were possessed 
by the holder thereof, with the same obligation of 
warranty on his part as if he were the vendor thereof, 
but without any warranty from the bank or by the 
officer of the bank executing the transfer. 53 V., c. 
31, s. 65.

The privileged lien given to the bank by this section on 
it* shares held by debtors is to he distinquished from the 
general banker’s lien on securities for a general balance con­
sidered under the preceding section. 'Die lien of the pres­
ent section is the creation of the statute; that discussed in 
the notes on the preceding section is part of the law mer­
chant. and is not mentioned in the Act.

By section 43 it is provided that no transfer of shares 
is valid unless the holder pays off his debts and liabilities 
if required, or unless his remaining share» are worth more 
than such debts and liabilities. Section 4G provides that 
the officers of the hank shall not execute the transfer of 
shares sold under execution, until all debts, liabilities and 
liens in favor of the bank have been discharged.

Under n clause giving a company the right to refuse a 
transfer made by a shareholder indebted to the company, 
it was held that this meant indebted on anv account: Rr 
parte Stringer. !» (). B. D. 436 (188*2); that it also meant 
'‘indebted whether solely or jointly with others:” Bêntham 
Mills Co., 11 Ch. D. 900 (1879) ; and that where a bill was 
taken for the original debt the right existed, but the remedy 
was suspended until the maturity of the bill: London. Bir­
mingham. etc.. Banking Co.. 34 Beav. 332 (1865).
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The language of this section, “ any debt or liability for 
any debt to the hank.** is so comprehensive that it would 
appear tu include any claim of the hank under which the 
holder of the shares might ultimately become liable to it.

It is io be observed that the general lien of the hank 
on securities or deposits, independently of special contract, 
exists only when the debt is dm* and payable. See the notes 
Vi the preceding section.

The bank's lien would not have priority over an equit­
able interest of which it had notice before the incurring of 
the debt for which it claimed such privilege: Bradford 
Banking Co. v. Biiggs, 12 App. Cas. 29 (1886).

The lien would only exist if the debt or liability were 
against the holder in the same right or interest as that in 
which he held the shares. For instance, if the debt or 
liability was personal and the stock were held by him “ &.•> 
executor, administrator, guardian or trustee of or for some 
person named," as provided m section 53. or vice versa, 
there would be no lien. Even if the person represented were 
not named, and the shares were held by him simply “as 
executor ** or ** in trust," the principle laid down in Bank of 
Montreal v. Sweeny, 32 App. ('as. 617 (1887 ). and Murray 
v. Binkett, 12 Cl. & F. 746 (1846). would prevent the hank 
from obtaining a lien after notice that the shares did not 
really belong to its debtor.

A bank lias a lien on its shares held by a member of a 
firm for a debt due to it by such firm : In re Chinic and 
Union Bank, 14 Q. L R. 289 (1888); also on trust shares 
for the debt of the trustee where the trust has not been dis­
closed : jVetn London Bank v. Brockhbnnk, 21 Ch. D. 302 
(1882).

The hank may waive its right of lien, but care should he 
taken in cas»* it holds any sureties for the debt or liability. 
Article 1959 of the Civil Code says : “ The suretyship is at 
an end when by the act of the creditor the surety can no 
longer he subrogated in the rights, hypothecs and privileges 
of such creditor.” The English law as to suretyship is to 
the same effect
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The clause requiring the bank to sell the shares within 
twelve months after the debt has accrued and become pay­
able was enacted in 181)0. The sale should be bv auction 
after reasonable publicity and notice. The thirty days* no­
tice to the debtor should indicate the time and place of sale. 
If the bank does not exercise its right of sale under this sec­
tion within twelve months after the maturity of the debt, it 
would then need to fall back upon any remedy that might 
be given to it by the law of the province. In most of th< 
provinces it would require to get judgment and sell tin- 
shares under execution, when it would be paid by preference 
out of the proceeds. It would also lx? liable under section 
115 to a penalty not exceeding five hundred dollars.

78. Sale of collateral securities." "The stock, bonds, de­
bentures or securities, acquired and held by the bank 
as collateral security, may, in ease of default in the 
payment of the debt, for the securing of which they 
were so acquired and held, be dealt with, sold and 
conveyed, either in like manner and subject to th« 
same restrictions as are herein provided in respect 
of stock of the bank on which it has acquired a liei. 
under this Act, or in like manner as and subject to 
the restrictions under which a private individual 
might in like circumstances deal with, sell and con­
vey the same: Provided that the bank shall not b*1 
obliged to sell within twelve months.

2. The right so to deal with and dispose of such stock, 
bonds, debentures or securities in manner ai'urv'iih: 
may be waived or varied by any agreement between 
the bank and the owner of the stock, bonds, deben­
tures or securities, made at the time at which such 
debt was incurred, or, if the time of payment of the 
debt has been extended, then by an agreement made 
at the time of the extension. 53 V., c. 31. s. 6fi.

The stock, bonds, debentures and securities referred t/> 
in this section are those enumerated in section 76 (c) as 
the ones which the bank may take as collateral security for 
a loan made bv it.
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If any such securities held by the bank us collateral se­
curity mature before the debt for which they are held as 
collateral, the hank has a right to collect them and apply 
them in payment of the debt. The present section has re­
ference to bonds or debentures that do not mature until 
after the debt, and to stock and other similar securities.

The bank is bound to use due diligence and prudence 
in realizing on these securities. It may either proceed as 
is prescribed for its own shares in the preceding section, or 
it may avail itself of the law of the province as to the dis­
posal of articles held in pledge, in the same way as a private 
individual.

I nless there be a special agreement to that effect, the 
bank does not acquire a title to the collateral securities on 
the default to pay the debt. If the collateral be a security 
for a sum of money the hank may colled it when clue; if 
it be stock or a security for the payment of money it may- 
take step> to have it sold. At English common law a 
pledgee may sell the pledge at public auction without judi­
cial process on giving the debtor reasonable notice to re­
deem: Tucker v. Wilson, 1 Peerc Williams 2(11 (1711); 
Jjitchrood v. Eirer, 9 Modern 27."» (1742): F’olhonier v. 
Date sou. 1 Hull \. P. 385 (181(1); f’iyol v. Tvbley, 15 
f. B. N. S. 701 (1804) ; Donald v. ffurkling, 1,. R. 1 Q. R 
585 (1866); Dereryes v. Sandenwn. [1902] 1 Ch. 579. In 
the Province of Quebec, in the absence of a special agree­
ment, the bank would require to obtain judgment, and then 
seize and sell in the ordinary way. when it would he paid 
by privilege out of the proceeds: f\ f\ Art. 1971. The hank 
has the option of exercising these remedies or of pursuing 
the method indicated in section 77.

Where the pledgor has only a limited interest in the 
collateral the bank can only sell such interest. Where there 
is the right to sell without judicial authority, the sale can 
only be made after reasonable notice* of the time and place 
of sale, unless such notice has been waived by agreement, 
made when the debt was contracted, or when the time of 
payment was extended, as provided by the second subsection.

Where railway bonds were deposited with a hank as col- 
literal security to a promissory note, with a right on default



160 THE BANK ACT. |8.:h

to resell “ by giving notice in one daily paper, with power V» 
the bank to buy in ami res *11,'* it was held that the sale 
should be by auction, and that the bank had no power to 
sell by private contract. See also a discussion of what 
would he a proper notice : Toronto Ornerai Trusts v. Cen­
tral Ontario Ry. Co.. 10 0. !.. R. 347 ( 1905).

79. Acquisition of real estate.—The hank mav acquire 
and hold real and immovable property for its actual 
use and occupation and the management of its busi­
ness, and may sell or dispose of the same, and acquire 
other property in its stead for the same purpose. 53 
V., c. 31, s. 67.

This would» not prevent the hank from buying, leasing, 
or erecting a larger building than actually needed for its 
own business, and renting the portion which it did not actu­
ally require. The validity of the transaction would turn 
upon whether it was required bona fide for its own business, 
or whether it was entered into as a speculation in violation 
of the Act: Horsey’s Claim, L. R. 5 Kq. 561 ( 1868). The 
bank must be the sole judge of what is required for the pur­
pose of its business : Montreal and St. Lau rence L. if* T 
Co. v. Robert. [19061 A. C. 196.

80. Mortgages as additional security.- -The bank may 
take, hold and dispose of mortgages and hypothèques 
upon real or personal, immovallc or movable prop­
erty, by way of additional security for debts con­
tracted to the bank in the course of its business.

2. The rights, powers and privileges which the bank is 
by this Act declared to have, or to have had. in re­
spect of real or immovable property mortgaged h> it. 
shall be held and possessed by it in respect of any 
personal or movable property which is mortgaged or 
hypothecated to the bank. 53 V., c. 31, s. 68.

This section is substantially the same as that in the Bank 
Act of 1850 of the old Province of Canada, which has been 
continued in the succeeding Acts. By section 76 a bank is 
prohibited, except as authorized by the Act, from lending 
money or making advances upon the security. mortgage, or
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hypothecation of any lands, tenements or immovable pro­
perty. or of any ships or other vessels, or upon the security 
of any goods, wares and merchandise. The present section 
contains some of the exceptions. A bank may not lend 
money upon such security: but it may take mortgages upon 
such property by way of additional security for debts con­
tracted to the bank in the course of its business.

It will be observed that the expression used is “debts 
contracted” and not “debts previously contracted,” as in 
the National Banking Act of the United State». Our juris­
prudence has not been uniform as to whether our Act should 
be construed in the same sense as that of the United States. 
All are agreed that a mortgage cannot he taken to secur* 
future advances. Opinions differ as to whether it can be 
taken to secure a debt contracted simultaneously with tin* 
taking of the mortgage as additional security. The weight 
of authority would appear to he that possibly it may be 
taken at the seme time, provided it be clear that the money 
is not really advanced on the security of the mortgage. In 
a simultaneous transaction the presumption would la* against 
its validity, and if only a very short time intervened this 
might be taken as a suspicions circumstance.

This question was discussed in two cases—one in Upper 
Canada before Confederation, and the other in Quebec since 
that event. In the former of these cases. The Cow menial 
Bank v. bank of Vpper Canada. T Grant (lKiiD). at page 
430. Chief Justice Robinson savs : “It G quite true that 
whenever the money is advanced, whether it. he just before 
or at the time of making the mortgage, then there is liter­
ally a debt due, but not a debt contracted iri tho course of 
the business of the hank, that is. of its legitimate and pro­
per business, which the lending money upon mortgage of 
real property certainly cannot he. until the statutes an» re­
pealed or altered. When it is shown that, the mortgage in 
any case was taken by a hank ‘Sis nil additional security 
for a debt contracted to it in the course of it» business,” then 
the question occurs whether that can only he taken to mean 
a ileht -that had been previously incurred with it in the 
course of its business, or whether a mortgage may not he 
taken as an additional «fleurit \ for a délit that bail no previ-
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ous existence, but which the bank was about to allow a 
party to contract, by advancing him money at that time in 
the proper course of their business. ... I think it 
might perhaps be held that the spirit and intention of the 
Act are not opposed to it, and that a mortgage so taken 
might be upheld, when it appears that the mortgage was 
really and in truth taken to secure the transaction upon the 
bill, and not that the bill was created for the mere purpose 
of upholding and giving color to the mortgage. That would 
lx* a question of fact, upon which the conclusion that a jury 
might come to would be in general so uncertain that 1 dare 
say the banks will not think it prudent to risk their money 
on a real security in any such case, where the nature of the 
transaction might apjiear to he at all equivocal—so long, ! 
mean, as the present statutes continue in force.”

In the Quebec case, Hank of Toronto v. Perkins, 1 Dori- 
on 3(>5? (1881). Dorion, C.J., in giving the judgment of th* 
Court, said : “ 1 am of opinion that the transfer made to
the appellant of a mortgage to secure an advance made on 
a promissory note discounted at the same time that the 
transfer was made, is an evasion of the Banking Act, 34 
Viet. chap. 5, sec. 40, which forbids banks to advance on 
the security of real estate, and that this prohibition being 
in the public interest, a law of public policy, the transfer 
made by Bunnell to the appellant was null and void. Th 
whole policy of the law is against such transactions. The 
one under consideration cannot come under section 41 of 
the Act. for it is not a debt contracted in the ordinary course 
of its business. Banks do not usually take mortgages to 
secure the notes which they discount. Section 41 of the 
Banking Act is not for the purpose of nullifying the dis­
position contained in the 46th section, but merely to enable 
the hank to secure themselves against the possibility of i 
lofts by reason of a change in the position of the debtor or 
his indorsers, after the loan has been made.”

This case was taken to the Supreme Court, where the 
judgment holding the mortgage to be invalid was affirmed. 
The language of some of the Judges would >eem ôo imply 
that they considered the transaction void, because the mort­
gage was taken at the same time as the note was discounted.
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or rather before, while some of the other< were not pre­
pared to put it on that ground All of them, however, 
agreed that the real transaction was a loan upon the security 
of the mortgage, which was a violation of the Banking Act, 
and consequently void: H S. f\ fan. 603 (1SK3).

The above case was followed in (Canadian Hank of Coin 
merit Mrltonahi. 3 Western L. 11. ‘.to ( 1 îmm»j. where it was 
held that mortgages taken at the time of. or immediately 
after, the advance by the bank, were invalid under this sec­
tion. but that the loan was not illegal and the hank was 
entitled to judgment for the money it Imd advanced.

This section of the Act does not purport to give a bank 
any right under a mortgage upon real or personal .property 
beyond what might be claimed by an individual under the 
law of the province where the transaction takes place; so 
that the provincial law as to the form of the mortgage, its 
registration, etc., would apply. Thus in the Province of 
Quebec, where the law does not recognize chattel mort­
gages or mortgages <m personal property, the present sec­
tion would not make them valid or legal in favor of a bank 
even as an additional security. I his. of course, is apart 
from the rights under the security of standing timber and 
timber licenses : sec. St ; and advances f r building ships: 
-ee. 85; and under hills of lading and warehouse receipts: 
sec. 8f> : and under the assignment by w.iv of security : see. 
88.

Vessel - being personal property the present section would 
authorize the taking of mortgages on them by way of addi­
tional security. Those upon British vessels arc governed 
by the Imperial Merchant Shipping Act. 1804. 57-58 Viet, 
chap. 60, sec. 31 : those upon Canadian vessels by R. S. C. 
chap. 113. As to mortgages on vessels for advances for 
their construction, see sec. 85 of this Act.

The bank may take such mortgages as additional security 
from its debtor, either by taking from him a mortgage on 
his own property, or by taking from him an assignment of u 
mortgage which lie holds on the property of another, or by 
taking it as additional security from a third party

The powers which a bank may exercise with respect to 
real estate on which it holds a mortgage are set out in sec-
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lions 81, 82, ami 83. All the powers conferred by tins- 
sections as to su<h real estate are by this section made appl 
cable to personal property as well. This would include th< 
right to deal with and dispose of such property in the sum- 
manner as individuals would have the right to do.

A question may arise as to whether the word ** debts is 
here used in the narrower sense of the English law as a sum 
of money due. or in the broader sense of an obligation <-r 
liability us in the civil law. Kor example, if a bank agreed 
to purchase debentures to be delivered at a future tinu*. 
could it take a mortgage on real or personal property a> 
additional security for the debt or liability thus contracted? 
It is possible that tin meaning given to the word debt m 
this connection might be governed by the law of the pro­
vince. In the case of Carver v. Braintree. 2 Storey’s TT. S. 
Circuit Court lieports, 432 (1843), it was held that in a 
statute making members of a corporation personally lial.l- 
for “debts contracted” by the corporation, the word» in 
eluded not only debts in the narrower or technical soil- 
but any liabilities incurred by the corporation. See to t! 
same effect Mill Ham Foundry v. Hovey. 21 Pickering 
(Mass.) 417 (1830).

ILLUSTRATIONS.

1. The Act of 1842 authorized banks to hold mortgage 
and hypotheques on real estate and property as additional 
security for debts contracted with them in the course of 
their dealings. This was held to mean real property only, 
and refer to pre-existing debts: McHonril v. Bank 1 
Upper Canada. 7 V. 0. Q. B. 252 (1850).

2. The Bank of Upper Canada having by its charter ii" 
right to hold vessels, either as owner or mortgagee, is not 
liable for supplies to the vessel, either on implied assump­
sit or the1 promise of the directors: Lyman v. Bank of Up­
per Canada. 8 TT. C. Q. B. 354 (1852).

3. Mortgages may he taken as additional security simul­
taneously with the discount of notes to which they are col­
lateral : Commercial Bank v. Bank of Upper Cami<1> 7 
Grant. 250 (1859).



MOHT(!A(ih> \> AimiTKiW,. -I-HTIIITY. i :>:»S. HO)

1. The Bank of V |>pvv Canada wu- !ivl«1 entitled to take 
an security, for previous advances, the interest of a rail­
way company in a contract for the construction of certain 
cars, and to lease them to the railway company: Hank of 
Upper Canada v. Killaly, 21 V. V Q. B. 9 ( 1 s<i 1 ).

5. An unregistered chattel mortgage taken as additional 
security upheld against an assignee in insolvency: Hank of 
Montreal v. McWhirler. 17 U. C. C. 1’. 506 (1861 ).

<i. A customer deposited title deed:- with a bank. He 
swore that the mortgage thereby created was to secure future 
advance's ; the manager of the bank that >t was as additional 
security for past indebtedness. The legality of the latter 
position and the banker’s knowledge of the law were cir­
cumstances that partly led the Court to accept this view : 
liayal Canadian Hank v. Cummer, là Grant, 627 (1860).

7. A mortgage was taken by a bank as additional secur­
ity for notes under discount, and renewals. Bums were 
paid in on other transactions, and these notes were paid 
by cheques drawn against the proreeds of other discounted 
notes. Held, that this mode of keeping the accounts had 
not operated as a discharge of the mortgage debt: Cameron 
f. Kerr, 3 Ont. A. H. 30 (1878): Dominion Hank v. Oliver, 
17 O. R. 402 (1889).

8. A mortgage or pledge of timber limits in Quebec 
“for advances made and to he made” by a hank, is valid 
as to the former, and invalid as to the letter : Grant v. 
Hanque Nationale, 9 O. R. Ill (1885).

9. Where a hank has taken a chattel mortgage as addi­
tional security, it may arrange for a sale and disposal of 
the mortgaged property. This is not a dealing in goods, 
but a realization of its securities : Stncurt v. Union Hank. 
15 Ont. A. R. 749 (1888).

10. An indorser took a mortgage on real estate belong­
ing to a company to secure his indorsements of the com­
pany’s paper discounted by a bank. He assigned the mort­
gage to the hank before the contemplated indorsements. 
This was not a violation of section 45 of the Rank Act, R. 
S. C. chap. 120 : Essex Land Co. Trout's Case. 21 O. R. 367 
(1891).
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11. A bank took a mortgage on real estate as additional 
security tc secure notes. An indorser of one of the notes 
being sued, pleaded that the bank had released some of the 
land without his consent. It was held that this was no 
defence to the action on the note, but the Court reserved 
his right to make the bank account to him for its dealings 
with the property when the security had answered its pur­
pose, or the debt was paid by the sureties, or the applica­
tion of the moneys from the security' could be properly 
ascertained: M oisons Hank v. HeiUi/, 26 O. R. 276 (1895).

12. A bank may take an assignment of debts as addi­
tional security : Bennie v. Quebec Bank, 3 0. L. R. 511 
(1902).

13. An assignment of a mortgage taken eolorably a* 
additional security on the discounting of a note, when the 
advance was in reality made on the security of the mort­
gage, is null : Bank of Toronto v. Perkins, 8 S. C. Can. 
603 (1883) : Canadian Bank of Commerce v. McDonald, 3 
Western L. R. 90 (1906).

14. Where an accommodation indorser paid to a bank 
a note that had been discounted, he was held entitled to a 
mortgage on real estate given by the maker to the bank as 
sollatcral. It was urged in review for the first time that 
this mortgage was null as having been given for future 
advances. This claim was not allowed : not having been 
pleaded or legally proved : McCaffrey v. La Batu/ni -In 
Peuple, Q. R. 5 S. (\ 135 (1891).

15. A chattel mortgage taken simultaneously with the 
discount of a note by a bank is void : Batln/ate v. Merchants 
Bank, 5 Man. R. 21*0 (1888).

16. A debtor to a bank mortgaged to it certain stxick 
in trade, and all future stock to be acquired during the 
currency of the mortgage, and assigned book debts, and 
agreed to assign all future book debts of the business a* 
security for the debt of the bank. The chattel mortgage, 
besides the usual proviso for redemption, seizure and sal»* 
in case of default, etc., and for application of the proceeds, 
and covenants for payment, contained a covenant on th* 
part of the hank to pay the then commercial indebtedness
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of the mortgagor, and the expense of running the business 
out of tlu proceeds of the sale of tin- dock, and the book 
acoounts and debt; but not so as to increase the then in­
debtedness to the bank, all moneys received being paid into 
the hank. When default occurred the hank took possession 
and sold, there not being enough to pay what was due to it. 
It was held that the securities taken were valid under the 
Bank Act, K. S. C. chap. 120, and that the debtor could not 
compel the bank to pay the other creditors or to share witli 
them: Gillie* ( am menial Hank. 10 Man. K. 400 (1895).

17. Where a bank has taken a bill of sale of horses -- 
additional security for a debt and sold some of the horses 
to the defendant and took his notes therefor, the bank is 
entitled to recover on such notes: Hank of Hamilton v. 
Donaldson, 13 Man. R. 378 (1901).

18. A customer of a bank gave a mortgage by the de­
posit of title deeds to secure advances to be made. This 
was ultra vires, but afterwards, when the bank sued, on 
condition of its not taking judgment, he agreed that the 
deeds should be a security for the sum for which judgment 
was about to be signed. This was held to be a valid secur­
ity for a debt previously incurred: National Hank of Aus­
tralasia v. Cherry, L. R. 3 P. C. 299 (1870).

19. The charter of a bank prohibited its making ad­
vances on merchandise. A statute allowed owners of sheep 
to give a preferential lien on the clip of wool from season 
to season. It was held that such a lien given to the hank 
for advances was valid: Ayers v. South Australian Banking 
Co.. L. R. 3 P. C. 548 (1871).

81. Purchases of realty.—The bank may purchase any 
lands or real nr immovable property offered for 
sale,—

(a) under execution, or in insolvency, or under the 
order or decree of a court, as belonging to any 
debtor to the bank ; or,

(b) by a mortgagee or other encumbrancer, having 
priority over a mortgage or other encumbrance 
held by the bank ; or.
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(c) by the bank under a power of sale given to it 
for lhat purpose ;

in cases in which, under similar circumstances, an 
individual could so purchase, without any restriction 
as to the value of the property which it may so pur­
chase. and may acquire a title thereto as any indi­
vidual, purchasing at sheriff's sale, or under a power 
of sale, in like circumstances could do. and may tak •, 
have, held and dispose of the same at pleasure. 53 
V., c. 31, s. 09.

Before 1890 the Bank Acts did not contain the above 
words authorizing the bank to purchase lands “ offered for 
sale by a mortgagee or other encumbrancer having priority 
over a mortgage or other encumbrance held by the bank ' 
An individual having a second mortgage has the same right 
to purchase as a stranger, and to buy the property at less 
than its value, even if he himself lie in actual possession 
w'hen the sale is held : Shaw v. Hunny, 33 Beav. 494 
(1864) ; Kirkwood v. Thompson, 12 L. T. N. S. 811 (18651 ; 
Harron v. Vernon, 3 0. R. at p. 133 (1883). A mortgagee 
exercising the power of sale cannot become the purchaser 
either directly or indirectly.

A power of sale in a mortgage is something unknown to 
the law of Quebec. The nearest approach to it would per­
haps he a power of attorney to sell, and even this is not used. 
Mven if anything of the kind were attempted the section 
would not give the hank the right to purchase the mort­
gaged lands, as under similar circumstances in Quebei a 
private individual could not so purchase. The regular 
remedy would he for the hank to sue on its mortgage, and 
then to have the lands seized and sold by the sheriff, unless 
they are brought to sale by another execution creditor. The 
plaintiff or any other creditor may buy the property at the 
sheriff’s sale. Such a sale purges the land of hypothecary 
and another privileged claims, creditors ranking on the pro­
ceeds according to their respective priorities.

The hank may also purchase- personal or movable pro­
perty mortgaged or hypothecated to it, when brought to sab 
in the manner pointed out in this section : sec. 80.
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82. Acquiring title to mortgaged property— The bank
may acquire and hold an absolute title in or to real 
or immovable property mortgaged to it as security 
for a debt due or owing to it. either by the obtaining 
of a lease of the equity of redemption in the mort­
gaged property, or by procuring a foreclosure, or To­
other means whereby, a.» between indixiduuls an 
equity of redemption can, by law. he barred, and may 
purchase and acquire any prior mortgage or charge 
on such property.

2. Nothing in any charter, Act or lavs shall la* construed 
as ever having been intended to prevent or as pre­
venting the bank from acquiring and holding an ab­
solute title to and in any such mortgaged real or im­
movable property, whatever the value thereof, or 
from exercising or acting upon any power of sale 
contained in any mortgage given to or held by the 
bank, authorizing or enabling it to sell or convey 
away any property so mortgaged. 53 V.. c. 31. s. 71 ; 
«3-04 V., v. 26, ‘s. 14.

The terms “ equity of redemption." and “ foreclosure ” 
used in this section are unknown to Quebec law, and the 
means indicated are not applicable to thaï province. There 
a mortgage is a mere pledge or hypothèque of the property; 
the ownership and title remain in the mortgagor. As men­
tioned under the last section, a mortgage creditor realizes 
on his mortgage by getting judgment, seizing and selling 
the mortgaged property by the sheriff.

Tinder the last clause of sub-section 1 the hank could 
acquire prior mortgages in Quebec as well as in other pro­
vinces; and although the language of the first part of that 
sub-section is inapt, it would probably he held to lie sufficient 
to authorize the hank to receive from the mortgagor n sur­
render or transfer of his rights or interest in the property.

Before these rights had been expressly conferred on 
hanks, it was held that they had been given:
Bank of Upper Canada v. Scott. 6 Grant 4M (1858). See 
to the same effect : Bank of New South Wales v. Campbell. 
11 App. Cas. 192 (1886).
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My section 80, a bank has like powers as to personal pro­
perty mortgaged or hypothecated to it.

83. Property to be sold.—No bank shall hold any real 
or immovable property, howsoever acquired, except 
such as is required for its own use, for any period 
exceeding seven years from the date of the acquisi­
tion thereof, or any extension of such period as in 
this section provided, and such property shall be ab­
solutely sold or disposed of, within such period or 
tended period, as the case may be, so that the bank 
shall no longer retain any interest therein unless by 
way of security.

2. The Treasury Hoard may direct that the time tor 
the sale or disposal of any such real or immovable 
property shall be extended for a further period or 
periods, not to exceed five years.

:>. The whole period during which the bank may so hold 
such property under the foregoing provisions of thi- 
section shall not exceed twelve years from the date 
of the acquisition thereof.

4. Any real or immovable property, not required by til- 
bank for its own use, held by the bank fox a longer 
period than authorized by the foregoing provisions 
of this section, shall be liable to be forfeited to Hi 
Majesty for the use of the Dominion of Canada: 
Provided that,—
(a) no such forfeiture shall take effect until tin- ex­

piration of at least six calendar months after 
notice in writing to the bank by the Minister of 
the intention of His Majesty to claim the for­
feiture : and,

(b) the bank may, notwithstanding such notice, be­
fore the forfeiture is effected, sell or dispose of 
the property free from liability to forfeiture.

5. The provisions of this section shall apply to any real 
or immovable property heretofore acquired by the 
bank and held by it at the time of the coming into 
force of this Act. 63-64 V., c. 26, s. 14.
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The first part of tin* «bow sul>-Mvtion i providing that 
a bank slutll imt hold any real property not required for ji. 
own use more than sewn years, xxas a proviso to sevtion 
<d the Act of 1890. As pointed out in the first edition of 
this work, no penalty was provided except one of $500. and 
nothing was said as to uL.t would become of the property 
This was remedied in 1900 by enacting the remainder of 
the section which was made retroactive

84. Loans on standing timber Tim bank may lend
money upon the security <»!' standing timber, and tin- 
rights or licenses held bv persons to cut or remove 
such timber. 63-64 V.. e. 26, s 16.

This is an addition to the general powers nf a hank as 
found in section 76. The -authorization of loans upon the 
security for standing timber may be said to be a derogation 
from the prohibition to lend upon the seeurit' of land or 
immovable property, contained in the latter part of that 
section. The security of standing timber or of r
licenses is not put upon the same footing as mortgages np< n 
real or personal property. A bank i- only authorized to 
take the latter ns additional security for debts contracted 
to it m the course of its business. Nor is it authorized to 
deal with such timber or licenses as it may do with negoti­
able securities. Tt may deal in, discount, lend money and 
make advances upon these latter or take them as collateral 
security. As to the former the present section merely au­
thorizes the bank to lend money upon them.

Under the Bank Act of 1871, it was held in Grant v. La 
Banque Nationale. 9 Q. R. 411 (1885), that as to advances 
on timber limits before the pledge was made the security 
was valid; but that as to future advances the pledge of the 
limits was invalid.

Such rights or licenses have been sometimes treated as 
personal and sometimes as real property. For a discussion 
of the subject, especially as it affects the Province of On­
tario, see Hoejfler v. Irwin, 8 O. L. R. 740 (1904).

The form in which the security should be taken would 
require to comply with the laws and regulations of the pro-

8. 83 |
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vmve where the timber was situate. Tile Act has not pre­
scribed any form.

85. Advances for building ships.—Every bank advanc­
ing money in aid of the building of anv ship or 
vessel shall have the same right of acquiring aud 
holding security upon such ship or vessel, while build­
ing and when completed, either by way of mortgage, 
hypothèque, hypothecation, privilege or lien thereon, 
or purchase or transfer thereof, as individuals have 
in the province wherein the ship or vessel is being 
built.

2. The bank may, for the purpose of obtaining and en­
forcing such security, avail itself of all such rights 
and means, and shall be subject to all such obligations, 
limitations and conditions, as are, by the law of such 
province, conferred or imposed upon individuals mak­
ing such advances. 53 V., c. 31, e. 73.

The provisions of this section were first embodied in the 
Rank Act in 1872, and are an eiception to the prohibition 
to a bank in section 76, to lend money or make advances on 
a ship or other vessel. It will be seen that the restrictions 
imposed on advances by banks on other kinds of property 
are removed, and the mortgage or other security may be 
taken either before, or at the time of, or subsequent to the 
advance, and either during the building or after the com­
pletion of the vessel. It also allows the bank to purchase 
the vessel to secure its advances. In addition to the rights 
thus given under provincial laws, the Dominion Act respect 
ing the Registration of Ships, R. S. C. chap. 113, contains 
important provisions which by the present section are made 
applicable to banks. A ship about to be built, or being 
built, may be recorded with the nearest registrar of ship­
ping. and a mortgage given for advances in aid of its build­
ing in the form contained in a schedule to the Act. Section 
62 of the Act specially provides that deeds and documents 
relating to this matter in the Province of Quebec may lie 
in notarial form.

Vessels being personal property, banks may, in addition 
to the rights conferred by this section, take a mortgage
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upon them by way of additional security under section 80. 
The provisions of R. S. C. chap 113, above referred to, are 
enacted by the Dominion Parliament under the authority 
given it by section 91 of the British North America Act to 
make laws relating to Navigation and Shipping.

86. Warehouse receipts and bills of lading -The bank 
may acquire and hold any warehouse receipt or lull 
of lading as collateral security for the payment of 
any debt incurred in its favor, or as security for any 
liability incurred by il for any person, in the course 
of its banking business.

<i Any warehouse receipt or bill of lading so acquired 
shall vest in the bank, from the date of the acquisi­
tion thereof,—

(а) all the right and title to such warehouse receipt 
or bill of lading and to the goods covered thereby 
of the previous holder or owner i hereof, or.

(б) all the right and title to the gin ids, wares and 
merchandise mentioned therein of the person from 
whom the same were received or acquired by the 
bank, if the warehouse receipt or bill of lading 
is made directly in favor of the hunk instead of 
to the previous holder or owner of such goods, 
wares and merchandise. 53 V., c. 31. s 73; 
63-64 V., c. 26, s. 15.

The words “or as security for any liability incurred by 
it for any person ” in the fourth and fifth lines were adued 
by section 15 of the Act of 1900 to what was the first sub­
section of section 73 of the Act of 1890.

This section may he said to contain another exception 
to the rule laid down in section 76, that except as autho­
rized by the Act, no bank shall lend money on the semrity 
of any goods, wares or merchandise. The hank cannot pur­
chase or discount the warehouse receipt or hill of lading, 
it can only take them as collateral security. Section 90 
sets out the precise terms and conditions on which they may 
be- taken by a bank. They may either be made out directly



in favor of the bank, or they may be negotiated to it by 
indorsement or delivery, as the ease may he.

For the definition of “warehouse receipt,” “bill of lad­
ing," and “ goods, wares and merchandise.” as used in the 
Act, see section 2 (/!, (ff) and (/*).

Mortgages of real and personal property treated <d m 
the preceding sections are such instruments as are recog­
nized by that name under the laws of the respective pro­
vinces. The Act only authorizes banks to use them in pan 
as individuals may under the respective provincial law - 
Warehouse receipts and bills of lading in the present sec­
tion and the “ security ” mentioned in section 88, on tin 
other hand, are instrumenta defined in the present Act and 
may be in conflict with the laws of the various province- 
This has given rise to a constitutional question as to Imw 
far the Dominion Parliament, under the sub-sections of 
section 91 of the British North America Act relating t" 
“ Banking.” ‘‘Shipping” or the “ Regulation of Trade and 
Commerce,” can legislate on the subjects of warehouse 
receipts or hills of lading, and whether such legislation i- 
valid when it conflicts with that of the provinces legislatim: 
on the same subjects under the authority of section 92 re­
garding “ Property and Civil Rights.’

In Ontario the legislation regarding warehouse receipt- 
and bills of lading is found in “The Mercantile Amendment 
Act.” 1?. S. O. chap. 145. In Quelx'c it is to lie found n 
R. S. Q., Arts. 5G43-5650. The foundation of both tlc-e 
Acts was in the Consolidated Statutes of Canada, 1859. 
chap. 54. which provided that such documents should lie 
transferable by indorsement. In Ontario there has been 
subsequent legislation which is embodied in the Mercantile 
Amendment Act above cited. In Quebec the law in force 
in the former Province of Canada at Confederation remains 
unchanged.

In the case of Smith v. Merchants Bank. 8 Ont. A. II 
15 (1883), the Judges of the Court of Appeal were of opin­
ion that, the Bank Act of 18T1. in so far as it was in conflict 
with the law of Ontario on the subject, was invalid. Their 
judgment was, however, reversed in the Supreme Court 
8 S. C. Can. 512 (1884). The point was again raised m
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Tennant v. Union Hunk. 19 Ont A. R. 1 (1892). It wa> 
not argued in the Court of Appeal, as that Court was IhhiiuI 
by the decision of the Supreme Court on the subject. In 
the Privy Council it was held that, although the warehouse 
receipts in question were not valid securities under the pro­
visions of the Ontario “ Mercantile Amendment Act." the 
Dominion Bank Act validated them. It also held that sub­
section 15 of section 91 of the B. X. A. Act, relating to 
Banking, gave to the Dominion Parliament power io legi>- 
late respecting every transaction within the legitimate busi­
ness of a banker, notwistanding that the exercise of such 
power interferes with “ property and civil rights in the pro­
vince," and confers upon a hank privileges as a lender which 
the provincial law does not recognize. Also, that legisla­
tion of the Dominion Parliament, so long as it strictly re­
lates to the subjects enumerated in section 91, D of para­
mount authority even though it trenches upon the matters 
assigned to the provincial legislatures by section 92: Ten 
nant v. Union Hank. [18911 A. 0. 31.

It is to be observed that the conflict has arisen largely 
from the fact that successive Bank Acts, beginning with 
1871, have introduced changes regarding the person who 
might give such a receipt, the class of property that might 
be covered by it, the place where the property might be kept 
and the like, most of the changes being in the direction of 
giving greater facilities, while corresponding changes were 
not made in the provincial laws regarding warehouse receipts 
in general.

Section 54 of the Bank Act, K. S. C. (1886) chap. 120. 
provided that the |>erson granting a warehouse receipt might 
he the owner of the goods covered by it. In the present 
Act, the term warehouse receipt is only applied where the 
person granting it is not the owner of the goods. Section 
Hs provides for the ease where they are the same person, 
and the instrument is simply called a “ security/’ Not. only 
the person who may grant this security, but also the kind of 
goods for which ii may he grauted, differ from the classes 
of persons and goods named in section 54

A bank should be careful in taking a warehouse receipt 
tn see that it complies with the definition in section 2 (17).
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(t) ; and that, the facts and 'rcumstances connected with 
its issue and the document itself bring it as far as practic­
able within one or other of the elapses marked (ii) and 
(iii) respectively. Section 90 indicates the conditions 
under which a bank may acquire a warehouse receipt.

A warehouse receipt or bill of lading can only be taken 
as collateral security for the payment of a debt incurred in 
favor of a bank or as security for some liability incurred by 
it in the course of its banking business, that is. business 
done by it in accordance with the terms of the Hank Act. 
The collateral security need not be furnished by the prin­
cipal debtor : it may be for the payment of any debt, or for 
any liability incurred by it for any person.

A bank is bound to exercise ordinary diligence and care 
in looking after property which may be pledged to it in any 
of the ways authorized by the Act. As long as it does so, 
it is not liable for the loss of the property or for any dam­
age done to it; nor is it prevented from suing for any amount 
of the secured debt: Coggs v. Bernard. 2 Ld. Raymond 
909 (1703).

If the goods are held by the warehouseman or carrier to 
order the warehouse receipt or hill of lading is transferred 
by endorsement and delivery; if held for bearer, or if en­
dorsed in blank it. is transferable by delivery alone.

Every person wilfully making a false statement in a 
warehouse receipt or bill of lading given to a bank is liable 
to imprisonment for a term not exceeding two years: see. 
143.

Sub-section 2 provides that when a bank acquires a ware­
house receipt or bill of lading as aforesaid it shall vest in the 
bank from the date of the acquisition thereof all the right 
and title to the instrument and to the goods covered thereby 
of the previous holder or owner ; and if the instrument is 
issued directly in favour of the bank all the right and title 
to the goods mentioned therein of the person from whom the 
same were received or acquired by the bank.

After the acquisition by the hank of the instrument the 
previous bolder or owner cannot give to any third partv. nor 
can any creditor of such previous holder, or other person



acquire any claim upon the goods that will have priority 
over the claim of the hank.

I'p to the time of the acquisition of the instrument by a 
hank the transaction or transactions relating to the instru­
ment and the property covered hy it would be governed by 
the provincial law as relating to “ property and civil rights 
upon such nc ' ‘ the Dominion law would govern and 
would override any provincial law that might otherwise 
affect it: Tninan! v. Union Bank, 11S!»41 A. C. 31: Trailer# 
Hank v. Brown, 18 (7. It. 130 (1880). Section SO, s.s. 3. 
indicates how a hank may realize on such goods.

ll.UHTK AVIONS.

1. Where there i< a usage of trade authorizing it. a ware­
house receipt may cover Hour subsequently brought into the 
warehouse in the place of a similar quantity removed: 1Vi7- 
mot v. Maitland. 3 Grant 107 (1851). So of a hill of lading 
for wheat ground into flour: Manon v. C. W. By. Co-., 31 
V. ('. Q. B. 73 (1871).

2. A document in the following form, without any in­
dorsement, is not a warehouse receipt under (on. Slat. 
Canada, chap. 54, or the Amending Act of 1801 : “ Received 
in store at our warehouse at . . . from sundry parties,
17.000 lbs, batting, to he delivered pursuant to the order 
of the Rank of British North America, to he indorsed there­
on. The said hatting is separate from.” etc., etc.: Bank of 
British North America v. Clarkson, 19 V. C. (. I1. 182. 
(1869). Followed in Bnyal Canadian Bank v. Miller, 29 
ü. (\ Q. R. 266 (1870).

3. A shipper of flour sold it and delivered two bills of 
lading endorsed by him in blank to the purchaser, who got 
a bill discounted by a bank to pay for the flour, and attached 
to it one copy of the bill of lading as collateral. A person 
holding the other copy of the bill of lading got possession 
of the flour and disposed of it. It was held that a bill of 
lading signed hy the purser was valid, that an indorsement 
of it in blank was sufficient under C. S. C. chap. 51. and 
that the hank was entitled to recover the full value of the 
flour: 7loyal Canadian Bank v. Carrvthers, 29 V C. Q. R. 
283 (1870).

4499
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4. Where tin* usage of trade is that grain of the same 
quality received from different persons is stored together 
and mixed, a warehouse receipt covers the specified quantity 
of the quality mentioned: Coffey v. Quebec Hank, 20 V. 0.

P. 555 (1870) ; Hunk of Hamilton v. Noye Mfy. Co., 0 
O. R. 631 (1885).

5. Where a hank held a warehouse receipt signed by the 
clerk of a warehouseman and indorsed by the latter, it was 
held that the receipt was invalid as the clerk was not a ware­
houseman, and the hank was not entitled to recover on an 
insurance policy assigned to it by the warehouseman : Todd v. 
Liverpool Insurance Co., 20 V. ('. ('. P. 523 (1870).

(i. The holder of warehouse receipts of grain had it in­
sured, and then indorsed the warehouse receipts to a bank 
as collateral security. It was held that under the Dominion 
Act, 31 Viet. chap. 11, sec. 7, the property in the grain 
passed to the hank and he could not recover on a policy in­
suring him as owner : McBride v. Gore Insurance Co., 30 
V. ('. Q. R. 451 (1870).

7. A shipping note given by the agent of a railway is 
a bill of lading within the Ontario Statute, 33 Viet. chap. 
19, sec. 3. A bank is entitled to recover as indorsee without 
alleging that it received the hill of lading as collateral: 1loyal 
Canadian Hank v. Grand Trunk By. Co.. 23 1". (’. i '. I’ 
225 (1873).

8. A warehouse receipt indorsed to a bank for “40 bales 
of corks” not distinguishing by separate marks or values, 
held not to cover corks received in the w bouse after its 
date to replace others taken out, the hales having distin­
guishing marks and being of various values: /dado v. Mar­
yan. 23 r. ('. C. P. 517 (1874).

9. Incurring liability, as for instance, giving an accom­
modation note, is not contracting a debt, for securing which 
a warehouse receipt may be taken : Cockburn v. Sylvester, 1 
Ont. A. jR. 471 (1877); overruling Be Coleman, 36 IT. ('. Q. 
R. 559 (1875).

10. Where warehouse receipts are indorsed to a bank 
as collateral securitv. It was held that the indorser has still
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an insurable interest, in the goods : Cantons v. Queen Ins. 
Co.. 29 V. V. P. 188 (1878).

11. 'Hie provisions as to warehouse receipts in the Bank 
Act. do not apply to foreign hank-: Commercial Motional 
Hank v. Corcoran, (Î O. It. 527 ( 1.884).

12. The giving to tin* hank of warehouse receipts as 
security for advances to the company in question was held 
not to he such a hypothecating, mortgaging or pledging of 
the company’s property a> requir'd a by-law sanctioned In 
the shareholders under the Letters Patent Act: Merchants 
Hank v Hancock. (> O. R. 285 (1884).

13. Where a hank advanced money to consignees to pav 
the draft attached to a hill of lading and returned the latter 
to the consignees, who stored the grain and delivered the 
warehouse receipt to the hank it was held entitled to the 
grain as against execution creditors of the consignees: Do­
minion Hank v. Davidson. 12 Ont. A. R. 90 (1885).

14. A hank took several warehouse receipts as collateral 
security for notes discounted. The bank sold the goods, and 
the proceeds wen- more than the amount of the discounted 
paper. It claimed the right to apply the surplus on other 
debts of the customer, under a parol agreement. It was held 
that the hank had a right to do so: Thompson v. Molsovs 
Hank. If. S. C. Can. 604 (1889).

15. A firm of saw millers obtained from a hank advances 
on promissory notes indorsed by them. To the maker of the 
notes they gave warehouse receipts on logs, described as 
being *ri certain lakes in transit to the mills, and subse­
quently, m pursuance of a written agreement when the ad­
vances were made, gave warehouse receipts of the lumber 
manufactured from the logs. The maker of the notes in­
dorsed the receipts to the hank. It was held that they were 
had as to the logs, the lakes not being “ places kept by the 
signers of the receipts,” and good as to the lumber: Tennant 
v. Vnion Hank. 19 Ont. A. R. 1 (1892).

16. A commission firm composed of three partners 
stored some of its goods witli a separate warehousing firm 
composed of two of the three. One of the warehousing firm 
gave receipts in its name to the third partner of the com-



mission firm for these goods and lie transferred them to a 
bank as collateral security for notes of the commission firm 
which it discounted. Held that as the two firms wer. 
separate entities the transaction was valid: Ontario Hank \. 
O'lleilly, IV 0. !.. R. 420 (1906).

IT. A warehouseman is not liable for a loss resultin_ 
from a cause the danger and risk of which was made known 
to the owner of the goods at the time they were warehoused 
Fry v. Quebec Harbour Commissioners. Q. R. If S. < . 14 
(1896).

IS. Goods held under a duly indorsed warehouse receipt 
as collateral security for advances may he properly and 
legally insured as being the property of the holder of 
such receipt, who had made advances on it: Wilson v. Citi­
zen* Ins. Co.. 19 1.. C. ,T. 175 (1K75).

19. A hank is not liable in damages for not givm. 
notice of the arrival of goods to a customer to whom it has 
endorsed the hill of lading, even when it has received such 
notice. The customer should ascertain by what vessel the 
goods are coming or notify the agents of the marks on tin- 
goods and ask that he lie informed of their arrival : Masson x 
Merchants Hank. Q. R. 14 S. C. 293 (1898).

20. The plaintiff held a bill of lading with draft on the 
defendant attached. The latter received the bill of lading 
in order to inspect the goods. The railway kept the hill 
and cancelled it,. Defendant took the goods hut refused to 
accept tin- draft, alleging that the goods were not up to 
contract. Held that the plaintiff was entitled only to tli 
proved value of the goods and not to the amount of the 
draft: Impérial Hank v. Hull, 5 Terr. L. R. 313 (1902).

21. A bank which has acquired a bill of lading as <•" - 
lateral security may redeliver it tn the pledgor for a limited 
purpose, as for example, to sell the goods and hand over to 
it the proceeds towards satisfaction of the debt, without 
thereby losing its rights: North Western Hank v. Poynter. 
[1895 j A. C. 56; Inglis v. Robertson. [1.898] A. 0. 616.

87. Previous holder an agent —Tf the previous bolder 
of such warehouse receipts or bill of lading is any 
person,—
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(a) entrusted with the possession of the goods, wares 
and merchandise mentioned therein, by or by the 
authority of the owner thereof; or,

(b) to whom such goods, wares and merchandise are, 
by or bv the authority of the owner thereof con­
signed ; or,

(r) who, by or by the authority of the owner of such 
goods, wares and merchandise, is possessed of any 
bill of lading, receipt, order or other document 
covering the same, such as is used in the course 
of business as proof of the possession or control 
of goods, wares and merchandise, or as authorizing 
or purporting to authorize, either by endorsement 
or by delivery, the possessor of such a document 
to transfer or receive the goods, wares and mer­
chandise thereby represented :

the hank shall he, upon the acquisition of such ware­
house receipt or hill of lading, vested with all the right 
and title of the owner of such goods, wares and mer­
chandise, subject to the right of the owner to have 
the same re-transferred to him if the debt or liability, 
as security for which si eh warehouse receipt or bill of 
lading is held by the bank, is paid.

2. Any person shall he deemed to he the possessor of 
such goods, wares and merchandise, hill of lading, 
receipt, order or other document as aforesaid,—

(a) who is in actual possession thereof ; or

(b) for whom, or subject to whose control, the same 
are held by any person. 53 V., e. 31, s. 73; 63- 
64 V., c. 26, g. 15.

The present section is a consolidation by the revisers «if 
1906 of sub-sections 2 and 3 of section 73 of the Act of 1890, 
as amended in 1900. The “ previous holder.*’ described in 
clauses (a), (b) and (r) above, was called an u agent” in 
sub-section 2, and the effect, of his transfer of the warehouse 
receipt or hill of lading to the bank was described in the 
same language as in the above section. Tn su Insect ion 3 the 
word “agent” was defined in the terms of clauses (a), (ft)
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and (c) above, and the term “possessor” defined a> in sub­
section 2 of the present section. The recasting of the sec­
tion does not appear to have affected its meaning or effect ; 
it is simply a substitution of the statutory definition of an 
agent for the word “agent” itself, when lie is the “ previous 
holder ” mentioned in section 86.

in the discussion of the section it will he convenient to 
use the term “agent ” for the previous holder described in 
sub-section 1.

Such an agent may transfer to a bank a warehouse re­
ceipt or bill of lading under the circumstances mentioned 
in section 9U, and the bank become vested with all the right 
and title of the owner as indicated, even if the agent
has no right to pledge the receipt or bill and is acting 
fraudulently, provided of course the bank itself is acting 
in good faith.

If the agent is a warehouseman lie cannot give the bank 
a valid warehouse receipt for the goods of his principal 
which he has in store.

The powers given to an agent under this section are 
among those conferred on agents under the Factors Acts. 
The Ontario Act is It. S. (). chap. 151). Section 2 provide' 
that such an agent may sell or pledge the goods of his 
principal. The clauses corresponding to the present sec­
tion are us follows: “2. Any agent entrusted with the pos­
session of goods or of the documents of title thereto, shall 
be deemed the owner thereof for the following purposes, 
that is to say: * * * (3) To give validity to any agree­
ment by way of pledge, lien or security, buna fide made 
with such agent, as well for an original loan, advance or 
payment made upon the security of the goods or documents, 
as for any further or continuing advance in respect thereof ; 
and (4) To make such contract binding upon the owner 
of the goods and on all other persons interested therein, 
notwithstanding the person claiming such pledge or lien 
had notice that he was contracting only with an agent.” 
“ Documents of title ” in the foregoing section includes 
warehouse receipts and hills of lading. Bv section 16 the 
owner may redeem the goods on paying the amount of the 
lien.

———

14
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Thu law of Quebec is fourni in Arlivle \', |0 of the Civil 
Code, and is in the same words as tin* Ontario Statute, 
both having been taken from chapter 59 of tin* Consolidated 
Statutes of Canada.

A bank may avail itselI of the provisions of the provin­
cial law in so far as the business of banking would justify, 
and there is no statutory prohibition of the transaction in 
question.

The English Factors Act. 1889. is to tin* same effect. 
It has been held by the English Courts that bankers and 
others dealing with such agents or factors are protected if 
they are acting in good faith, notwithstanding the bad faith 
of the agent, or the revocation of lus authority. See Naval- 
Shaw v. Rrownriijy. 2 IMS. M. A <i. 411 (1852); i'h under 
Sein v. Ryan, 5 L. T. N. S. 559 i 1861 ) ; Sheppard v. Union 
Ranh'. 7 11. & X. 661 (1862); Jr wan v. Whit worth, E. R. 2 
Eq. 692 ( 1866) ; 1‘ortaUi V. Tetley, L. R. 5 Eq. 140 (1867).

The pledge of goods to a bank by a trader as collateral 
security, the goods being held by him under warehouse re­
ceipts duly indorsed to him, and the pledge being in the 
course of the hank's regular business, is a commercial mat­
ter, and the bank receiving such pledge in good faith and 
not knowing that the goods did not belong to the pledger, 
thereby acquires a valid title to the goods, and the right t<> 
dispose of them for its benefit : Canadian Rank of Com­
merce v. Stevenson, Q. R. 1 Q. R. 371 ( 1892). See also 
Robertson v. Lajoie. 22 !.. C. J. 169 (1878).

As to goods themselves, it will be observed that in this 
section the agent must be a person “ entrusted ” with their 
possession, oj one to whom they have been consigned. As 
to documents of title, it is enough that lie he possessed ” 
of them. Under the Factors Act he requires to have been 
<e entrusted ” with the latter as well as with the former. It 
remains to be seen what restrictions, if any, the Courts will 
place upon the somewhat general language of the Act.

In tlie case of Rush v. Fry, 16 O. R. 122 (1887). the 
question of what was necessary to constitute an agent un­
der R. S. 0. chap. 150, was considered. A piano was 
shipped to a music teacher on the representation that he had
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a customer for it. If this customer did not buy he was to 
return it. He shipped it to another city, consigned to a 
name which he had assumed, where he obtained advances 
on it. It was held that he was not an “agent” within the 
meaning of the Act. and that lie was not “ entrusted,” and 
there was no valid lien for the advances.

In Hey man v. Flewker, 13 C. B. X. S. 519 (1863), 
Willes, J., said : 44 The term * agent * does not include a mere 
servant or caretaker, or one who has possession of goods 
for carriage, safe custody, or otherwise, as an independent 
contracting party ; but only persons whose employment cor­
responds to that of some known kind of commercial agent 
like that class ( Factors) from which the Act has taken its 
name.” In Cole v. North Western Bank, L. R. 10 C. P. 
354 ( 1875), it was held that a warehouseman with whom 
goods were deposited, was not an “agent” or “entrusted 
with the possession of goods” within the Factors Act. al­
though he used also frequently to sell such goods. In John­
son v. Credit Lyonnais. 3 C. P. D. 32 (1877), a vendor who 
retained the documents of title, and fraudulently obtained 
advances on them, was held not to be the agent of the 
vendee.

In City Bank v. Barrow, 5 App. Cas. 664 (1880), Art. 
1740 of the Quebec Civil Code above cited was considered. 
An English merchant sent hides to a Montreal tanner to 
be tanned. He pledged the hides to the Bank of Toronto. 
It was held that he was not a factor or agent entitled to do 
so, and that the hank had no lien as against the owner. In 
tliis case l/>rd Blackburn cited approvingly the case of Cole 
v. North Western Bank as establishing 4‘ that an agent who 
can pledge or sell must be an agent of that class which, like 
factors, have a business which, when carried to its legitimate 
result, would properly end in selling or in receiving pay­
ment for goods. That would be a kind of class ; factors and 
agents, in the class of factors. If such a person is ‘en 
trusted,’ and is entrusted in that capacity, then, in the ab­
sence of had faith on the part of the pledgee, the pledge is 
good.”

In this case it was hold by the Privy Council that Articles 
1488, 1489 and 2268 of the Civil Code, which make valid a
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dale if it be a commercial matter, or if the article be bought 
in good faith in a fair or market or at a public sale, or from 
a trader dealing in similar articles, even though the article 
had been stolen, did not apply to a case of pledge. The 
Quebec Statute. 42-43 Viet. chap. It*, was subsequently 
passed declaring that they should also apply to a contract of 
pledge.

If the agent has validly pledged the goods for a portion 
of their value, they are held by the pledgee for him within 
the meaning of the last clause of the section, so that he may 
pledge them for further advances: Portalis v. Tetley, !.. II 
5 Eq. 140 (186Î).

88. Loans to wholesale dealers or manufacturers.—The
hank may lend money to any wholesale purchaser or 
shipper of or dealer in products of agriculture, the 
forest, quarry ami mine, or the sea. lakes and rivers, 
or to any wholesale purchaser or shipper of or dealer 
in live stock or dead stock and the products thereof, 
upon the security of such products, or of such live 
stock or dead stock and the products thereof.

2. The bank may allow the goods, wares and merchan­
dise covered by such security to be removed and other 
goods, wares and merchandise, such as mentioned in 
the last preceding sub-section, ro be substituted there­
for, if the goods, wares and merchandise so substi­
tuted arc of substantially the same character and of 
substantially the same value as. or of less value 
than, those for which they hae been so substituted ; 
and the goods, wares and merchandise so substituted 
shall lie covered by such security as if originally 
covered thereby.

3. The bank may lend money to any person engaged in 
business as a wholesale manufacturer of any goods, 
wares and men:handise, upon the security of the 
goods, wares and merchandise manufactured by him, 
or procured for such manufacture.

4. Any such security, as mentioned in the foregoing pro­
visions of this section, may be given by the owner of 
said goods, wares and merchandise, stock or products.
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5. The security may he taken in tin- form set fortli in 
schedule (' to tlii> Act, or to tin* like effect.

6. The hank shall, by virtue of such security, acquire tie* 
same rights and powers in respect to the goods, wares 
and merchandise, stock or products covered thenl-y, 
as if it had acquired the same by virtue of a wareliou . 
receipt. 53 V.. c. 31, s. 74 ; 63-64 V., c. ‘26, s. 17.

This section is a much greater innovation on provincial 
law than the preceding sections relating to warehouse re­
ceipts and hills of lading. In those provinces which re- ig- 
nizv change of ownership, or of legal relation respecting per­
sonal property without change of possession, or chang.- .»f 
possession without change of ownership or legal relaii-m. 
Acts relating to hills of sale, to chattel mortgage^, and 
conditional sales and the like, have been passed requiring 
as a rule some form of registration of the transaction • 
other form of publicity. In the Province of Quebec chav 
mortgages are not recognized, and as a rule the apparent 
ownership of personal or movable property corresponds wn 
the real ownership.

Prior to 1890 there had been embodied in the Bank Act* 
from time to time provisions allowing certain classes of per­
sons to give to hanks, either by endorsement or directly, 
warehouse receipts for goods that were their own property. 
A change was made by the Act of 1800 in giving a definition 
of a warehouse receipt which made it a condition that the 
goods should not be the property of the person giving tl.** 
receipt. That Act, however, by section 74. introduced a n<-w 
instrument called a “ security,** by which the classes of per­
sons named in the section could assign to a bank the k > b 
of property therein enumerated, and the bank thereby in­
quire most of the rights and privileges previously acquire! 
by warehouse receipts, besides some additional one-. 1 
1900 tlie section was amended by adding the words *' dealer 
and “ quarry “ in what is now sub-section 1. and by add n.. 
sub-section *2. Sub-section 3 of the present revision was ori­
ginally sub-section 1.

89. Goods manufactured from articles pledged.—If go . :
wares and merchandise are manufactured or produced
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from the goods, wares and merchandise, or any of 
them, included in or covered by any warehouse re­
ceipt, or included in or covered by any security given 
under the lest preceding section, while so covered, the 
bank holding such warehouse receipt or security shall 
hold or continue to hold such goods* wares and mer­
chandise, during the process and after the comple­
tion of such manufacture or production, with the 
same right and title, and for the same purposes and 
upon the same conditions, as it held or could have 
held the original goods, wares and merchandise.

V. All advances made on the security of any hill of lading 
or warehouse* receipt, or of any security given under 
the last preceding section, shall give to the hank 
making the advances a claim for the repayment of 
the advances on the goods, wares end merchandise 
therein mentioned, or into which they have been con­
verted, prior to and by preference over the claim of 
any unpaid vendor: Provided that such preference 
shall not be given over the claim of any unpaid ven­
dor who had a lien upon the goods, wares and mer­
chandise at the time of the acquisition by the bank 
of such warehouse receipt, bill of lading, or security, 
unless the same was acquired without knowledge on 
the part of the bank of such lien.

3. In the event of the non-payment at maturity of any 
debt or liability secured by a warehouse receipt or 
bill of lading, or secured hv any security given under 
the last preceding section, the bank may sell the 
goods, wares and merchandise mentioned therein, or 
so much thereof as will suffice to pay such debt or 
liability with interest and expenses, returning the 
surplus, if any, to the person from whom the ware­
house receipt, bill of lading, or security, or the goods, 
wares and merchandise mentioned therein, as the 
ease* may be, were acquired : Provided that such 
power of sale shall be exercised subject to the follow 
ing provisions, namely:—
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(a) So sale, without the consent in writing of the 
owner of any timber, boards, deals, staves, saw- 
logs or other lumber, shall be made under this 
Act until notice of the time and place of such 
sale has been given by a registered letter, mailed 
iri the post office, post paid, to the last known 
address of the pledger thereof, at least thirty days 
prior to the sale thereof;

(b) No goods, wan# and merchandise, other than 
timber, boards, deals, staves, saw-logs or otlier 
lumber, shall be sold by the bank under this V< I 
without the consent of the owner, until notice of 
the time and place of sale has been given by a 
registered letter, mailed in the post office, post 
paid, to the last known address of the pledger 
thereof, at least ten days prior to the sale thereof;

(c) Every sale, under such power of sale, without 
the consent of the owner, shall In- made by public 
auction, after notice thereof by advertisement, in

• at least two newspapers published in or nearest
to the place where the sale is to be made, stating 
the time and place thereof; and. if the sale is in 
the province of Quebec, then at least one of such 
newspapers shall be a newspaper published in the 
English language, and one other such newspaper 
shall be a newspaper published in the French 
language. 53 V., c. 31. sg. 76, 77 and 78; 63-64 
V., c. 36, s. 19.

In the Rank Act. iî. S. C. (1886). chap. 120. the prin­
ciple of sub-section 1 applied only to i ereal grains manufac­
tured into flour or malt, or hogs manufactured into pork, 
bacon or hams. Tn 1890 it was made applicable to all manu­
factured article's. Where other goods than those covered bv 
the warehouse- receipt or security enter into the composition 
of the manufactured articles nice questions may arise. If 
these other goods belong to the manufacturer there pro­
bably would be no difficulty, as that might be considered to 
he in the contemplation of the parties, and the blame, if 
any, would be on the manufacturer himself.



MANUFAVTüHlMi l'I.KIW.KH t.uoi^is. 89 |

If, however, he t com hi ne material cov.-red by two
or more warhouse receipts or assignments under section 88, 
the difficulty would be greater. In that case the question 
would be settled by the provincial law. as the Act is silent on 
the point. In Quebec the Civil Code lays down a series of 
rules in Articles 429 to 442; the principle being that the 
product might be divided according to the respective inter­
est* of the parties, or if not divisible, the party having the 
greatest interest might claim the whole on paying the others 
what they are entitled to.

In He Goudfallow, 19 0. It. 299 (1890), a miller gave a 
hank a warehouse receipt for a certain quantih of “wheat 
and it& product.” It was held that once the wheat in the 
mill was reduced to a quantity equal to or less than the 
amount in the receipt, the whole of it Ixdonged to the bank, 
and so long as “the product*’ could tie traced, whether in 
Hour or in money, it was recoverable by the hank as against 
the administrator of the miller.

Where corn had been transferred to a bunk by a miller 
as security for advances under section 71 of the Act of 
1890, to be ground and sold and the proceeds given to the 
bank, such proceeds may be recovered by the bank from an­
other creditor of the miller to whom they had been assigned 
and who had a knowledge of the faeis at the time: Union 
Hank v. Spinney, 38 S. C. Can. 187 (1906).

The principle laid down in this section had been adopted 
bv the Courts before it had lieen incorporated in tin- statute. 
See Wilmot v. Maitland. 3 Crant. 107 (1851) ; Maton v. G. 
W. Ry. Co., 31 ü. C. Q. B. 73 (1871).

Preference over unpaid vendor —The pn-ceding sub-set 
tion gives a bank a right to hold goods even when their form 
is changed. The present one gives it priority for its claim 
over the unpaid vendor, who, under the law of Quebec, ranks 
above the pledget1. By Article 1994 of the Civil Code pri­
vileged claims upon movable property rank in the following 
order: “1. Law costs and all expenses incurred in the in­
terest of the mass of the creditors. 2. Tithes. 3. The 
claims of the vendor. 4. 'Hie claims of creditors who have 
a right of pledge or of retention.”

1
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Article 1994' provides that the claim of a workman for 
cutting, drawing or rafting logs or timber shall not affect 
the rights of a bank under the Ranking Act.

Article 1998: “The unpaid vendoi of a thing has two 
privileged rights : 1. A right to rvvemlicate it. 2. A right
of preference upon its price. In the case of insolvent trad 
ers these rights must he exercised within fifteen days after 
the delivery.”

Article 1999. The right to revendicate is subject to 
four conditions : 1. The sale must not have been made >n 
t redit. 2. The thing must still he entire and in the same * "i- 
dition. 3. The thing must not have passed into the hands 
a third party who has paid for it. I. It must he exvrc : 
within either days after the delivery, saving the provision*; 
concerning insolvent traders contained in the last preceding 
article.”

Article 2000: '* If the thing Ik* sold pending th- pro
feedings in revendication, or if. when the thing is seized at 
the suit of a third party, the vendor be within the doin' 
and the thing in the condition proscribed for revendication 
the vendor has a privilege upon the proceeds in preferont1 
to all other privileged creditors hereinafter mentioned. If 
the thing be still in the same condition, but the vendor !» 
no longer within the delay, or have given credit, he hn- 
like privilege upon the proceeds, except as regards tiie i■■«•t 
or the pledgee.”

The effect of the sub-section is that if the bank has noii-e 
of the claim of the unpaid vendor it will rank after ! 
if it had not such notice at the time it acquired its I: n it 
will have priority over him. The rule laid down in the » a-r 
of Tennant v. The Union Hank. (1894] A. C. 31, would ap* 
jK*ar to uphold the constitutionality of this provision, which 
overrides the civil law of the province.

Sale of goods on non-payment of debt. — Sub-sect ml 
provides for the sale of the phdged goods by the bank wheu 
the debt or liability is not met at maturity.

It is a well settled rule of the English common law that 
n pledgee, upon default, may sell at public auction goons or
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chattels that arc pledged without judicial process and de­
cree of foreclosure, upon giving the debtor reasonable notice 
to redeem : Tucker v. Wilson, 1 IVere Williams, 261 ( 1714 ) ; 
Lockwood v. Ewer, 9 Modern, 276 (1712); Kemp v. West­
brook, 1 Vesey, Sr.. 278 (1749) ; Pigol v. Cubit y, V> ( om- 
mon Bench (N.S.). 701 (1864); Dcvcrge* v. Sandemnn,
[ 19021 1 Ch. 579.

In the Province of Quebec under the civil law tin- 
pledgee has no such right His remedy is to get judgment 
against the debtor, seize and sell the goods pledged and 
obtain payment by preference out of the proceeds: Civil 
i ode, Art. 1971.

The effect of this sub-section is to make the law of Kng- 
land for the sale of such pledged goods applicable to the 
whole Dominion.

The provisions of this sub-section as to the method of 
sale of pledged goods are those that are to govern in the 
absence of consent by the owner to a sale otherwise. With 
such consent any or all of the provisions may be dispensed 
with, and banks as a rule obtain such consent when the 
goods are pledged. It is to be noticed that in the case of 
timber or lumber the notice by registered letter can only be 
waived by a consent in writing, while as to other goods 
a written consent is not necessary. For both of these 
classes of goods the waiver of the sale by public auction 
and of the advertisement in two newspapers the . rnsent 
need not be in writing.

The two clauses as to notice by icgistered letter are 
negative and prohibitory. If a sale were made without such 
notice, it would appear to be null, at least in the province 
of Quebec, where the rule of the civil law prevails that 
“ prohibitive laws import nullity, although such nullity be 
not therein expressed C. C. Art. 14. In such a case the 
bank might be liable in damages for its illegal act, besides 
being subject to the penalty of $500 under section 142.

It will he noticed that clause (c) is affirmative in form 
and not negative so that the foregoing remarks would not 
apply to it. The selling by auction would probably be held 
to be essential, as neither the statute nor the common law
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would authorize a sale in any other wav. The want of 
notice in the newspapers might not be fatal if reasonable 
notice were given otherwise, unless the prohibition in section 
76 would have that effect. By that section the bank is pro­
hibited, except as authorized by the Act, from dealing in 
the buying or selling or bartering of goods or from engaging 
in any trade or business whatsoever, or from lending mom v 
or making advances upon the security of any goods, wares 
or merchandise. This would no doubt prevent the hank 
from lending upon warehouse receipts that might comply 
with the provincial law and upon which a private individual 
oj another corporation might acquire a good security. It 
would probably also he held to prevent a bank from realizing 
on its security, in a manner authorized by the provincial 
law and thus open to other lenders of money.

When a hank sells goods which had been pledged to it, 
covered by a hill of lading, it may become liable to the pur­
chaser upon an implied warranty of title: Peurhen v. Im­
perial Hank, 20 O. R. 325 (1890). See also Coufrderalinn 
Life v. Labatt. >7 Ont. A. R. 321 (1900).

90. When bank may take security.—The bank shall not
acquire or hold any warehouse receipt or bill of lad­
ing, or any such security as aforesaid, to secure the 
payment of any bill, note, debt, or liability, unless 
such bill, note, debt or liability is negotiated or con­
tracted,—
(a) at the time of the acquisition thereof by the bank. 

or,
(b) upon the written promise or agreement that such 

warehouse receipt or bill of lading or security 
would be given to the bank;

Provided that such hill, note, debt, or liability may l«e 
renewed, or the time for the payment thereof ex­
tended, without affecting any such security.

2. The bank may,—
(a) on shipment of any goods, wares and merchan­

dise for which it holds a warehouse receipt, or any 
such security as aforesaid, surrender such receipt
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or security and receive a bill of lading in exchange
therefor; or,

(6) on the receipt of any goods, wares and merchan­
dise for which it holds a bill of lading, or any 
such security as aforesaid, surrender such bill of 
lading or security, store the goods, wares and 
merchandise, and take a warehouse receipt there­
for, or ship the goods, wares and merchandise, 
or part of them, ami take another bill of lading 
therefor. 53 V.. c. 31. s. 75; 113-64 V., e. 26. s. 18.

A warehouse receipt or hill of lading, or a security under 
section 88 can only be taken as collateral security by a bank 
(1) if the hill or note is negotiated at the time the bank 
acquires the security, or (2) if the debt or liability is con­
tracted at the time of such acquisition, or (3) if at the time 
the bill or note is negotiated or the debt or liability con­
tracted there is a written promise or agreement that such 
warehouse receipt or bill of lading or security >hall be given.

There are several grounds for a somewhat strict inter­
pretation of the present section, and others of a like nature. 
The general rule is laid down in section 76. viz., that a 
bank shall not, except as authorized bv the Act. either dir­
ectly or indirect lx lend money on the security of any goods, 
wares or merchandise. Sections 86 and 88, which are among 
the exceptions to 76, are controlled by the present, section, 
which is prohibitory in declaring that a bank shall not ac­
quire or hold any of the documents of title named, except on 
the terms indicated.

I y section 60 of the Bills of Exchange Act “a bill is 
negotiated when it is transferred from one person to another 
in such a manner as to constitute the transferee the holder 
of the bill/' “ Holder ’* in that Act is defined as the payee 
or endorsee of a hill or note, who is in possession of it. or the 
bearer thereof. He need not be the owner, he may have it 
merely for discount, collection or the like: so that the nego­
tiation of a bill or note is not necessarily a sale of the instru­
ment. but may l>e a pledging or a more transfer of posses­
sion, provided the transferee is in a position thereby to ac­
quire the status of a holder as above defined. The word
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“ negotiated ” would appear to be used in a narrower sense 
in this section. Its being joined with the words “ debt or 
liability contracted ” would seem to restrict it to the purchase 
or discount of the bill or note by the bank, and not t«> 
include the renewal, which is trtated as something distinct, 
m the concluding part of the section. See Jonmenjoij 
Coondoo v. Watson, 9 App. Cas. 561 (1884).

In the Bank of Hamilton v. Shepherd, 21 Ont. A. R. 156 
(1894). a warehouse receipt was taken by the bank on the 
renewal of a note, no actual advance being then made. It. 
was held that this was not a negotiation, and the hank wa^ 
not entitled to hold the security.

The tact that when the renewal note and the warehouse 
receipt were taken by the bank, another warehouse receipt, 
which had been taken when the debt was contracted, was 
surrendered, was held not to be a negotiation or sufficient 
to bring the transaction within the provisions of this section. 
In Bank’ of Hamilton v. Noye, 0. R. 631 (1885), it had 
been considered that the surrender ol' the antecedent lieu 
and the taking of a new one with the renewal, might be 
treated as a negotiation within the meaning of the definition 
given in Foster v. Bowes, 2 P. I.'. 256 (1857).

In the Bank of Hamilton v. Halstead, 28 S. C. Can. 235 
(1897). where notes were discounted and the proceeds placini 
to the credit of the customer when the assignments were 
given, but the moneys were really under the control of the 
bank, it was held that the notes were not “ negotiated ” 
within the meaning of this section, nor was there any 
“debt” contracted at the time, and that the securities were 
consequently void as against the assignee for creditors.

In the Dominion Bank v. Oliver, 17 0. R. 402 (1889). it 
was pointed out by Boyd. C., that in the corresponding 
clause of the former Act the negotiation of a note is put 
in contrast with its renewal ; and that the mere renewal 
cannot be read as meaning negotiation. See to the same 
effect Bank of British Xorth America v. Clarkson, 19 V. C. 
0. P. 182 (1869).

Where a warehouse receipt was indorsed to the acceptor 
of an accommodation hill by way of security for his accept­
ance. it was held that there was no debt contracted at the
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time bo as to give the accepor a valid claim to the property 
mentioned in the warehouse receipt : Cnckburn v. Syl rester,
1 Ont. A. K. 471 (1877).

When warehouse receipts were transferred to a hank by 
indorsement and instrument of hypothecation contempor­
aneously witli the discount of a promissory note made by the 
holders of the receipts and the placing of the proceeds of the 
discount to the credit of such holders, the transaction was 
upheld although the account was general!;, over 'rawu who t 
such transactions took place, such proceeds being placed 
freely at the disposal of the customers : Ontario Hank v. 
O’Reilly, IV O. L. It. 420 (1906) ; Toronto Cream tp /?. Co. 
v. Crown Rank. 11 0. W. R. 776 (1908).

A warehouse receipt may be transferred by indorsement 
as collateral security for a debt contracted at the time. The 
obligation contracted at the time may he made to cover 
future advances, but not past indebtedness Robertson v. 
Lay ne. 22 1,. <!. J. 169 (1878).

Where a debtor pledged warehouse receipts as collateral 
security for drafts, and agreed that if the proceeds of the 
goods were more than sullicient to pay these drafts the sur­
plus should go to pay an old indebtedness, the agreement 
was held void as to the latter: Perkins v. Russ. 6 Q. L. R. 
65 (1880).

Where a lumber company gave to a hank documents 
pledging logs in u river as security for previous advances, 
the hank acquired no lien on the logs : Ross v. M oisons Hank,
2 Horion, 82 (1881).

Where u bank took a security which was claimed to l>e 
irregular, but the customer in compromise of a suit agreed 
that the hank should sell the goods and apply the proceeds 
to his idebtedness, the hank was entitled to hold them as 
against the sheriff who subsequently levied on them under an 
execution against the customer : . I rmslrony v. Buchanan, .‘15 
N. S. K. 559 (1903).

Written promise or agreement. -The Rank Act of 1871 
provided that the bill of lading or receipt should lie trans­
ferred only when the bill or note was negotiated or the debt 
contracted, unless at that time there vas an “understand­
ing” that they should be given subsequently. In the Rank
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Act. R. S. V. (1886), vliap. 120, the word used is *• promise 
in the Act of 1890 the words “ written promise or agree­
ment were substituted. Although these words have been 
so long used in this connection it is surprising how seldom 
they have come up for judicial interpretation.

In the Boyal Canadian Bank v. Bonn. 40 U. C. Q. R. 46» 
(1877), the bank made advances to be secured bv bills of lad­
ing and warehouse receipts for coal and stone when received. 
The goods came from time to time, and hills of lading and 
warehouse receipts were given to the bank. The transac­
tions were sustained, and it was held to be no objection that 
the agreement was to give bills and receipts for goods, of 
which, at the time, the customer was not possessed. Sec 
to the same effect. McCrae v. Mohans Bank, 25 Grant, 51!» 
(1878): and 1U Central Bank. Canada Shipping Co's Co#*. 
21 0. R. 515 (1891). In Buter v. Merchants' Bank. 24 
Grant. .365 (1877). a manufacturer, when getting advance.-* 
from the bank, proposed that he should warehouse his good* 
as manufactured and pledge the receipts with the bank. 
This was agreed to, and such receipts given from time to 
time. It was held that it was no objection that the good> 
and receipt were not in existence at the time of the agree­
ment. It was contended by plaintiff that the alleged agree­
ment was not valid as it did not specify the number of cases 
or their value. This was held not to be too vague or un­
certain to entitle the bank to hold the receipts. In Tennant 
v. Unvm Bank. 19 Ont. A. R. 1 (1892), the bank made ad­
vances to mill owners for getting out logs, on a promise 
that warehouse receipts would be given to the bank on the 
lumber to be manufactured from them. These were given 
from time to time as the lumber was manufactured and 
piled in the yard of the mill owners. The bank was held 
entitled to the lumber covered hv these receipts.

A somewhat analogous case is that where a chattel mort­
gage has been given in accordance with the previous promise 
or agreement, and it is sought to set it aside ns a fraudulent 
preference. Instances of preferences l>eing sustained on 
the ground of a previous promise or agreement will he found 
in Ex parte Hodgkin. L. R. 20 Eq. 746 (1875): Allan v. 
Clarkson. 17 Grant. 570 (1870); McBoberts v. Stteinoff. 11



WRITTEN PROMISE OR ViRKI MKN1.k 90] Ihî

0. R. 369 (lhSti) ; Clark.*on v. Sterling, 15 Ont. A. R. 234 
(1888) ; Embury v. i&ni. 35* ( 1SH8 ) ; Lawson v. .!/<
IJeoch, 20 Ont. A. R. 404 (1893).

In scarcely any of the cases on the subject «lu the pre­
cise terms of the agreement come in question. In most of 
them all that appears is that there was an agreement to 
give security. Once this was clearly proved it seems to haw 
been considered, as a rule, that the conditions were met 
In Lawson v. Mclieoch. supra at page 475. Maclennan, J., 
says : “ It is said that the agreement was too vague and 
uncertain to be attended to as it is not shown that any 
particular goods were mentioned, which were to be mort­
gaged. 1 am not pressed with this objection. The debtor 
was a farmer, and the mortgage was to be a chattel mort­
gage. I think that means a mortgage of the debtor’s chat­
tels and that the defendant could have selected a sufficient 
quantity of the debtor’s goods, and have required a mort­
gage upon them.”

It is probable that, in accordance with the favor shown 
to commercial and banking transactions, a promise or agree­
ment to give one of the securities mentioned in this section 
would be more liberally construed than one to give a chattel 
mortgage. 1n drawing up such an agreement care should 
he taken that it is made wide enough. The promise may 
include more than the receipt or the security, but the latter 
cannot cover more than the promise. The property need not 
lie in the possession of the customer, or even in existence, 
when the customer obtains the advance, hut it must be in 
contemplation that he is to acquire it. The promise may 
be to give the securities from time to time. An agree­
ment to give a bill of lading, warehouse receipt or security 
for a certain class of goods up to a certain quantity, or up 
to a certain value, would probably he a sufficient compliance 
with the law.

In this way by an agreement with a wholesale manu­
facturer, or purchaser or shipper, mentioned in section 88, 
a hank might, when making advances, provide that securi­
ties should lie given it from time to time as the goods are 
manufactured or purchased, and thus keep its claim secured, 
while allowing the business to be carried on.
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Renewal.—A bill or note may be renewed or the time 
extended without affecting any such security. If taken 
as security for more than one bill or note it would not be 
necessary that they should be kept distinct in taking re­
newals, provided the new bills or notes did not in the ag­
gregate amount to more than the old with the interest 
added, and provided no additional debt were included in 
any of the new paper: Barber v. Mackrell, W. N. 189/*, p. 
13.1.

Exchange of securities. —Subsection 2 provides for the 
conversion of one of these classes of securities into another 
when the hank ships goods which it holds under a ware­
house receipt or security, or when it receives goods for 
which it holds a hill of lading or such security.

A purchaser of hups had given a bank securities under 
section 74 on the hops. At the request of the bank he con­
stituted his bookkeeper his warehouseman, and the latter 
issued warehouse receipts to the bank in substitution for 
these securities, there being no new' advance. It was held 
that this exchange was valid under this sub-section: Cmn v. 
Smith, 28 O. R. «29 (1897).

Section 141 provides for imprisonment for a term not 
exceeding two years for wilfully making a false state­
ment in any one of the documents named in this section ; 
and section 114 provides the same punishment for any person 
who has control of the goods covered by any such document 
wrongfully alienating or parting with the goods or with­
holding the same from the bank.

91. Rate of interest charged .—The hank may stipulate 
for, take, reserve or exact any rate of interest or dis­
count, not exceeding seven per centum per annum, 
and may receive and take in advance, any such rate, 
but no higher rate of interest shall lie recoverable by 
the bank. 53 V., c. 31, s. 80.

This section and the following one formed part of sec­
tion 80 of the Act of 1890, the whole section reading as 
follows: 80. The bank shall not be liable to incur any 
penalty or forfeiture for usury, and may stipulate for. take, 
reserve or exact any rate of interest or discount not exceed-
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ing seven per cent. )ier annum, and may receive and take in 
advance any such rati-, I ait no higher rate of interest shall 
he recmerable by the bank ; and the bank may allow any rate 
of interest whatever upon money deposited with it.” This 
latter section was tirst enacted in the Hank Act of 1867, 
31 Viet. chap. 11 sec. 17. In the old Province of Canada, 
by C. S. C. chap. 58. see. 4. it was enacted that “no hank 
may stipulate for, take, reserve, or exac t a higher rate of 
discount or interest than seven per cent, per annum, and 
that any rale of interest not exceeding seven jeer cent, per 
annum may be received and taken in advance by any such 
lank,"* and by the eigiith section “six per cent, per annum 
shall continue to lie the rate of interest in all cases where, 
by the agreement of the parties or by law, interest is pay­
ai ie. and no rate hu< l>eeii fixed by the parties or by the 
h,w. * The Commentai Bank v. Colton, 17 U. C. C. P. ‘211 
(1866). and in appeal, ibid. 447 ( 18457). decided that the 
effect of the 9th section of that Act was, that as to any 
hank violating the provisions oi the Act, as a punishment 
for that violation, the note or other security taken is de­
clared void, and that, the corporation should he liable to 
the further penally of three times the value <‘f the moneys 
lent or bargained for.

The Act of 1867, above cited, abolished all penalties 
and forfeiture» for usury as against banks, that may have 
been in force in any of the provinces. Since that time a 
bank could not recover more than seven per cent. If, how­
ever. a higher rate were paid, would the customer be en­
titled to recover it back? On this point the decisions have 
not been uniform.

In Barnhart v. Hubert non, 6 0. S. 542 (1843), it was 
held that a plaintiff who had voluntarily paid more than 
the legal rate could maintain an action to recover the ex­
cess. Under the Act of 1853 the contrary was held in 
Koines v. Stacey. 9 V. C. C. P. 355 (1859); Jarvis v. Clark, 
10 T\ C. C. P 180 (I860); Quinlan v. Cordon. 20 Grant, 
Appendix 1. (1861); [button v. Federal Bank. 9 Ont. P. It. 
568 (1883).

In the Province of Quebec also the jurisprudence has 
been conflicting. In Nye v. Mah. 7 L. C. R. 405 (1857b
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it was held m appeal that mulct the law of 1853, abolish­
ing the penalties lor usury, the maker of a promissory 
note, whereon interest at a higher rate than that allowed 
by law had been retained or paid, was entitled to have the 
excess deducted from the principal. In Massue v. Danser- 
eau. 10 L. C. .1. 170 (1865), the Court of Appeal, by three 
«Judges against two, reversed the Court below, and decided 
that money paid voluntarily in excess of the legal rate, 
could not be recovered back. The question was raised in 
another ease which went from Lower Canada to the Privy 
Council, Kierzkoicsli v. Dorian. 5 Moore (N.S.), 397 (1868). 
but their lordships there decided the case upon another 
ground. They say, however (p. 430), “ But an action to 
recover such excess could not properly Ue called a civil 
proceeding for usury, the words of the Act (16 Viet, chap. 
8) evidently pointing to a proceeding upon the fact of 
usury itself and not upon claims which resulted from it, 
* * * * The whole effect of this Act is, that a usur­
ious contract shall no longer subject a party to penalty or 
forfeiture: but that it shall lie invalid so far as it stipulates 
for more than six per cent,”

The authorities on the subject were reviewed by Pagnu- 
elo, ,1., in La Manque de SI. Hyarinlhe v. Sarrazin, (j. 1L 2 
11. C. 96 (1892), where he held that the provision in section 
80 of the Act of 1890 prohibiting a brnk irom taking more 
than seven per cent, was a matter of publie order, and that 
the defendant was entitled to credit for $5,768.35. which the 
hank had from time to time taken in the course of business 
over and above the legal rate of seven per cent.

Defendant agreed to pay the plaintiff bank interest, first 
at the rate of 24 per cent, and afterwards at the rate of 
18 per cent., and from time to time gave cheques for the 
same which paid up to January 31st, 1902. Held that he 
could not recover back the excess above 7 per cent, which 
he had paid; hut that after January 31st, 1902. the bank 
could only recover interest at the legal rate of 5 per cent., 
as a promise to pay 18 }H»r cent, would not justify a judgment 
fur 7 per cent. : Hank R N. .4. v. finsmyf, 15 Man. H. 266 
(1904).

It has however been held by all the judges of the Yukon 
Tern ton that when a customer lias agreed to pay a hank
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more tlian 1 per cent., that the agreement is void only at* to 
the excess, that the customer is not entitled to get back 
such excess when paid voluntarily, but that the bank is en­
titled to recover 7 per cent. : Canadian Hank of Commerce v. 
McDonald, 3 Western L. U. at p. U>1 ( 1906), and the cases 
of Henallack v. Bank of B. N. A.. and the Bank of B. S. A. 
v. Lafranee, therein referred to. The same has been held in 
British Columbia by Martin, J., in Adams v. Bank of Mon­
treal, 9 B. C. B. at p. 31b (1899), and in Bank of Montreal 
v. Hartman, IV B. ('. I». 375 (1905). In Williams v. Bank 
oj Commerce, 13 B. ('. R. 70 (1907). Hunter. held that 
no action lay to recover back the excess over 7 per cent.

The weight of authority in our Courts is in favor of 
allowing a bank the legal limit of 7 per cent, when there has 
been an agreement for a higher rate, and this seems to be 
more consonant with the reasoning in Kierzkowski v. Dor- 
ion, supra.

It has been also held that creditors have no right to raise 
the question of excessive interest charged by the bank : 
Benallack v. Bank of B. jV. .4., cited in Ritchie v. Canadian 
Bank of Commerce. 1 Western L. R. at p. 503 (1905).

Section 81 of the Act of 1890 contained a provision re­
garding usurious notes and bills which was originally 35 
Viet. chap. S, sec. 2. Certain old provincial statutes relating 
to usury remained in force until they were repealed by 53 
Viet. ehap. 34, see. 2. As was pointed out in the former 
editions of this work this repeal rendered section 81 of the 
Act of 1890 superfluous. In the revision of 1906 it has 
been omitted as being obsolete.

In addition to the seven per cent, a bank may make the 
additional charges for collection mentioned in sections 93 
and 94.

92. Allowance of Interest. -The bank may allow any rate 
of interest whatever upon money deposited with it. 
53 V., c. 31, s. 80.

93. Collection charges. -When any note, bill, or other 
negotiable security or paper, payable al any of the 
hank's places or seats of business, branches, agencies, 
or offices of discount and deposit, in Canada, is dis-
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counted at any other of the bank’s placet or seats of 
business, branches, agencies or offices of discount and 
deposit, the bank may, in order to defray the expense* 
attending the collection thereof, receive or retain, in 
addition to the discount 1 hereon, a percentage cal­
culated upon the amount of such note, bill, or oilier 
negotiable security or paper, not exceeding, if the 
note, bill, or other negotiable security or paper is t 
run,—
(a) for less than thirty days, one-eighth of one per 

centum :
(b) for thirty days or over bill less than sixty days, 

one-fourth of one per centum ;
(c) lor sixty days or over but less than ninety day.- 

three-eighths of one per centum ; and.
(d) for ninety days or over, one-half of one per 

centum. 53 V., c. 31, s. 82.

The charges in this section relate only to bills, notes, et*-., 
which have lieen discounted by ihe bank, and not to thus* 
which they have received for collection. No rate is fixed 
by the Act for the latter. A bank is not allowed to make a 
charge for cashing a Government cheque : sec. 98. The 
above rates have been in force since 1867.

94. Agency charges—The bank may, in discounting any 
note, bill or other negotiable purity or paper, ham 
fide payable at any place in Canada, other than that 
at which it is discounted, and other than one of its 
own places or seats of business, branches, agencies or 
offices of discount and deposit in Canada, receive and 
retain, in addition to the discount thereon, a sum 
not exceeding one-haif of one per centum on th«- 
amount thereof, to defray the expenses of agency and 
charges in collecting the same. 53 V., e. 31, s. 83.

95. Deposits and payments.—The bank may, subject t<> 
the provisions of this section, without the authority, 
aid. assistance or intervention of any other person or 
official being required,—
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(а) receive deposits from any person whomsoever, 
wliatever hie age. status or condition in life, and 
whether such person is qualified by law to enter 
into ordinary c ontracts or not : and,

(б) from time to time repay any or all of the princi­
pal thereof, and pax the whole or any part of 
the interest thereon to such person, unless before 
such repayment the money so deposited in the 
hank is lawfully claimed as the property of some 
other person.

2. In the case rf any such lawful claim the money so de­
posited may lie paid to thi* depositor with the consent 
of the claimant, or to the claimant with the consent 
of the depositor.
3. If the person making any such deposit could not, 
under the law of the province where the deposit is 
made, deposit and withdraw money in and from a 
hank without this section, the total amount to he 
received from such person on deposit shall not, at any 
time, exceed the sum of five hundred dollars. 53 V.. 
c. 31, s. 84.

Deposits.—Sections <6 to 94 of the Act relate to banks 
as hanks of discount; the present section relates to them as 
hanks of deposit. Although so little is said in the Act on 
the subject it is one of their most important functions. I tv 
the general adoption of the policy of branches a network of 
these institutions lias been established throughout the Do­
minion. and in the older and wealthier portions of the 
country where there is more capital than is necessary for 
local requirements, they receive deposits which arc trans­
mitted to those points where the capital is not sufficient for 
the necessities of business. We have thus a system which 
works automatically and is admirably adapted to the devel­
opment of the country.

While the paid up capital of our banks was on Dec. 31st, 
1907, only $95,995,482, their deposits in Canada w’ere no less 
than $578,653,921. These are received chiefly in three» 
ways: (1) In the ordinary current commercial accounts:
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(2) Special deposits at interest by the Dominion and Pro­
vincial governments and by corporations and individual.* 
for whic h latter deposit receipts as a rule are issued ; ami
(3) Savings bank deposits, the bank having savings de­
partments, where non-commercial accounts are kept on 
special terms, interest being generally credited half-yearly 
or oftener, and money usually withdrawn by receipt instead 
of by cheque ami ou the production of the depositor's pass 
book ; notice of the intended withdrawal of large sums being 
often required, etc. These savings departments are not gov­
erned by tlie provisions of the Savings Bank Acts, 11. S. C. 
c. 30 and 35?; but are carried on bv the banks under the 
Bank Act.

By section 54, the statement to be laid before the share­
holders at the annual meeting must show not only the total 
amount of the deposits, but must distinguish between those 
I tearing interest, and those not bearing interest. In the 
monthly returns to the Government, Schedule L), separate 
statements are to he made of (l) deposits by the public, pay­
able on demand in Canada: (2) deposits by the publie, pay­
able after notice, or on a fixed day, in Canada; (3) deposits 
elsewhere than in Canada ; (4) deposits made bv other bank- 
in Canada.

Interest on deposits is not payable by a bank unless there 
is a spec ial agreement to that effect : Edu ard* v. Vere, 5 B.

Ad. 282 (1833); <»r unless such an agreement is to he im­
plied from the circumstances of the particular case : Hr Earl 
of England llanling Co, L. R. 1 Ch. 14 (IRON) : Hr Jhm- 
can <f Co., [1905] 1 Ch. 307. The bank may allow any rate 
of interest whatever upon money deposited with it : sec. 92.

Deposits from disqualified persons —As the subject of 
civil rights belongs exclusively to the provincial legislatures 
under see. 92, s.-s. 13 of the B. X. A. Act, the classes of 
persons qualified to enter into contracts differ in the -vveral 
provinces. The Dominion Parliament under its jurisdirtion 
over the subject of banking lias undertaken in this section 
to override the provincial legislation which disqualifies cer­
tain classes of persons from entering into such contracts, 
by declaring that each of . such disqualified persons may 
deposit in and withdraw moneys from n bank, provided



in;i*o>i i >.s. 95 J 195

tin* deposit of sueli u person shall not, at an; time, exceeii 
$500. Such disqualified persons are chiefly minors in all the 
provinces, and married women in several of them.

Bank and depositor.—\\ iien money is paid into a hank it 
ceases to he the money of the person paying it in. and Ih> 
comes the properly of the hank. Nor does it heroine the 
property of the party to whose credit it is placed in the 
hooks of the hank. The latter simply becomes the creditor 
of the hank for the amount. The relation existing between 
the hank and its customer i.- not that of trustee and cestui 
<iuc trust, or bailee and bailor: hut that of debtor and credi­
tor : Foley v. Hill, 2 11. L. Cas. 36 (ISIS); Smith v. I.eveaux,
2 DeU. J. & S. at p. 5 (1863) : In re Ayra it* Master mans 
Hank, 36 L. .1. Ch. 151 (1866).

Moneys deposited in a bank to current account are sub­
ject to the banker's lien, unless paid in and received for a 
particular purpose : Misa v. Cinrie, 1 App. Cas. at p. 569.

If a customer has several accounts in a hank lie may 
specify at the time of a payment or deposit, to which of 
them it is to lie applied. In default of his doing so. the 
hank may determine its application : Wilson \. Ilirst, I K. A 
Ad. 760 (1833); Simson v. Jnyliam. 2 It. A C. 65 (l8t?3) ; 
Johnson v. Hobart s, L. I». 10 Cli. 505 (1875).

A customer of-a hank had at tin* time of his death a cer­
tain sum to his credit, and the hank held two of his notes, 
one secured by an endorser, and tin* other not secured. After 
his death the bank applied the whole sum on the latter note. 
This was upheld, although his estate was insolvent : llr Wil­
liams, 7 O. L. K. 156 (1903).

Where a number of deposit?* and withdrawals have been 
made, the question of the application of these often becomes 
a matter of importance. The gem nl rule i> that there is a 
presumption that the sum first paid in is that which is 6rst 
paid out. This is a presumption, however, which may he 
rebutted : Clayton's Case. 1 Met*. 608 ( : '16). The rule in 
Clayton’s Case applies where there is one unbroken account, 
even between restais i/ue trustent. But when a hank applies 
specific receipts to the payment of a specific balance due by
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a customer, the rule does not apply: Mutton v. Peat, [1899] 
2 Ch. 556.

A bequest of the testator's “ readv money *’ includes his 
money on deposit in a bank: barker v. Marchant, 1 Young» • 
k Toliver (Ch.) 290 (1842); Stein v. Hitherdon, 37 L. J. Ch. 
369 (1868). The balance in a bank has been held to be in­
cluded in a bequest of “ all the debts due to me”: Carr \ 
t 'arr, I Mer. 54In (1811); also in bequest of “ money in 
hand ”: Vaisey v. Reynolds, 5 Russ. 12 (1828); and of “all 
my moneys ”: Manning v. Purcell. 7 DeG. M. k G. 55 (1855).

Payments by a bank. The ordinary mode of payment 
out of moneys by a bank to a depositor who has a current, 
account is by the honoring of his cheques.

In the absence of instructions to the contrary it may also 
as his agent pay any bills or notes which he has made pay­
able at the bank : Jones v. Bank of Montreal. 29 U. 0, Q. 11.
118 (1869); Kymer v. Laurie, 18 L. J. Q. B. 818 (18 >
B abatis v. Tucker. 16 Q. B. 560 (1851); Vagliano v. Bank of 
England, [18911 A. C. 107. A bank refusing to pay Auch 
instruments incurs the same liability as in refusing to pay 
a cheque: Hill v. Smith. 12 M. k W. 618 (1844); Bell v. 
t'arey. 8 C. B. 887 (1849).

When deposit receipts have been issued they u>ualb 
contain the terms on which the money will be paid, or it i> 
a matter of agreement.

In the case of ordinary deposits and accounts in the sav­
ings department oi‘ a bank, the conditions as to payment arc 
usually printed in the pass-book supplied to the customer 
As a rule a receipt is taken from the customer for tie- 
amount paid out to him. and presentation of the pass-bo»ik 
required.

Money due a depositor or other customer by a bank being 
a chose in action, is assigna ole like other debts or chose - 
in action. Such assignments not being dealt with by the 
Bank Act or the law merchant, are governed by the law <>f 
the province where the deposit is situate. It would ab<» 
pass to an assignee for the benefit of creditors under an as­
signment covering debts.
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It would also be subject to an attachment (saisie arrêt) in 
the province of Quebec, and to a garnishee order in the other 
provinces: Harris v. Cordingley, Q. li. 16 S. C. 501 (1890); 
Wenluorth v. Smith, 15 Ont. P. U. 3? 2 (1893). Such a pro­
ceeding would justify a bank in not honoring any cheques, 
even those issued before the order, and although the balance 
exceeded the amount claimed : Rogers v. Whiteley, | 1692] 
A. C. 118: Yates v. Terry, [ 19011 1 Q. H. 102.

Cheques.--The general subject of cheques as negotiable 
instruments is dealt with in the Bills of Exchange Act, 
secs. 165 to 175 inclusive. These sections with full notes will 
be found in the present work immediately following the 
schedules to the present Act. and to them the reader is re­
ferred.

As above stated, money is ordinarily withdrawn from a 
bank in a current account by the cheque;» of the customer, 
and it is part of the law merchant that the bank shall honor 
these cheques when there are funds to meet them. The Bills 
of Exchange Act recognizes this obligation in section 167, 
when it speaks of “ the duty and authority of a bank to pay 
a cheque.”

A bank having sufficient funds of the drawer of a cheque 
in its hands is bound to pay it. and in case of refusal is liable 
to an action of damages: Marzetti v. Williams, 1 B. & Ad. 
415 (1830, ; Whitaker v. Hank of England, 6 C. & P. 700 
(1835): Foley v Hill, ? H. L. Cas. 28 (1848) ; Holin v. 
Steward, 14 C. B. 595 (1854): Todd v. Union hank, 4 Man. 
R. 204 (1887); Fleming v. Bank of New Zealand, [ 1900] A. 
C. 577 ; FerreauXt v. Merchants hank, Q. R. 27 S. C. 149 
(1905). The damages recoverable by a non-trader for the 
wrongful refusal of a bank to allow him to withdraw a special 
deposit, are nominal or limited to interest on the money : 
Henderson v. Bank of Hamilton, 25 O. R. 641 (1894). 22 
Ont. A. R. 414 (1895) ; Bank of New South Wales v. Mil- 
vain. 10 Viet. R. (Law) 3 (1884).

Pass books.—As a rule, customers having a current ac­
count in a bank, are furnished with pass-books, in which are 
entered the deposits as they are made, and also the with­
drawals by cheque and otherwise, and which show the balance
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from time to time. The cheques and other vouchers for the 
moneys paid out bythe bank are handed out to the customer 
at intervals depending upon the volume of the business, or 
the convenience of the parties, in many cases at the end of 
each month. A receipt is usually taken for these vouchers, 
and acknowledging the correctness of the account signed 
by the party receiving them, often a messenger or other 
subordinate employee of the customer. How far such 
entries should he evidence of a settled account has been 
a matter of controversy and has not been authoritatively 
or satisfactorily determined. It has been held that periodi­
cal acknowledgments given to a bank of the correctness of 
an account cannot be set up as a bar to an enquiry into the 
account, when specific errors were charged to the bank: 
Re Chatham Ramier Co., 2 0. L. R. 672 (1901); a position 
that will scarcely be challenged.

The subject has been discussed in two recent Ontario 
cases of considerable interest, in the first of these. The 
Rank of Montreal v. The King, it was considered in the Su­
preme Court, in the Court of Appeal, and by the trial 
Judge, in 38 S. C. R. at p. 272; 11 O. L. R. at pp. 599 and 
605; and 10 O. L. R. at p. 126, respectively. It was held 
in all the Courts, that if a customer were precluded from 
questioning the correctness of the account, it would hr 
ordinarily on the ground of estoppel, and as the doctrine 
of estoppel could not he invoked against the Crown, it did 
not avail the bank as a defence.

The second of these cases is Montgomery v. Ryan, 11 0. 
W. R. 279 (1908). and to be reported in 15 0. L. R. The 
trial Judge had held, 9 0. W. R. at p. 584 (1907), that 
the signing of monthly acknowledgments of the correctne?-- 
of the account as contained in the bank pass-book in which 
compound interest at. the rate of 7 per cent, was charged, 
did not bind the defendant even as to the charge of 7 per 
cent., the legal limit by the Bank Act. It was held, how­
ever. by the Court of Appeal, 11 O. W. R. at p. 290. that 
sucl) acknowledgments, although not sufficient to establish 
an acquiescence on the part of the defendant in the charge 
of compound interest which did not appear on the face 
of the account, were sufficient with other evidence to estii*
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lish aequiesenve on the part nf defendant in the payment of 
7 per cent, simple interest.

In England also the law upon the suhjeet is said to ho 
in an unsettled and unsatisfactory condition. In I'a get on 
Banking a chapter is devoted to the subject, and the ease- 
of Commercial Bank v. Rhmd, Maeq. House of Lords. «! lit,
( 1860) î Blackburn v. Cunliffi Brooks t( Co.. 22 t'li 1V 01 
( 1882). Yaglinno v. Bank nf England. 23 Q. IV 1 •. ? Id 
(1889). and [18911 A. (207, are discussed, as i~ also an 
unreported ease of Chatterton \. London and County Bank. 
the particulars and proceedings of which are set out at length. 
The remarks of Lord Esher and Mr. Justice Mathew in the 
Chatterton case as to there being no obligation on the cus­
tomer to examine his pass-book and to report any alleged 
errors to the hank are specially commented upon.

The duty of the customer to make such an examination is 
more fully recognized in the American courts. Two leading 
cases on the subject are the Leather Manufacturer#* Bank v. 
Morgan. 117 V. S. 9(i (1885). and Crittrn v Chemical 
National Bank, 171 X. V. 219 (1902).

Deposit receipts. -When money is deposited with a bank 
which is not to be withdrawn in the ordinary course of 
business, but only after certain notice or after the expira­
tion of a certain time, a deposit receipt is usually given. 
A considerable controversy has arisen as to whether these 
instruments are negotiable and transferable by delivery or 
endorsement. Of course much will upon their pre­
cise terms. Those in question in the earlier ( anadian eases 
had not the words “ bearer " or “order, and it was held 
that the holder by endorsement could not recover in his 
own name. See Mander v. Royal Canadian Bank. 20 l (*. 
C. P. 125 ( 1809); Bank of Montreal v. Lillie, 11 (Irani. 313 
(1870): Lee v. Bank B. N. !.. 30 IT. C\ P. 255, (1879). 
In Yoyer v. Richer, 13 L. C. J. 213 11809), the Quebec 
Courts held that even where the receipt was payable to 
order it was not negotiable. In the Privy Council. L. It. 
5 V. ('. 401 (1874) it was said that there was “ high auth­
ority in favor of considering it to be negotiable.” but the 
case was decided on another ground.

28
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In He Central Hank, 1 « O. R. 574 (1889), the receipt wa­
in the following form: “ Received from Messrs. Cox & Co., 
the sum of six thousand dollars, which this bank will re­
pay to the said Cox & Co., or order, with interest at four 
per cent, per annum, on receiving 15 days' notice. No 
interest will be paid unless the money remains with this 
bank six months. This receipt to be given up to the bank 
when payment of either principal or interest is required." 
Boyd. C., in giving judgment in favor of the holder bv 
endorsement, said : “1 have a very strong opinion that the 
deposit receipt as drawn is a negotiable instrument, under 
which the claimants are entitled to succeed as upon a 
promissory note made by the bank.” He added that, being 
payable to order, it was meant to be transferable by en­
dorsement, and the bank which had issued it in that form 
was estopped from denying its negotiability.

Under the Bills of Exchange Act the words “order” 
or “ bearer ’* are not required to make an instrument a 
promissory note. If intended that it shall not be negotiable, 
it should contain the words “ not negotiable,” or some 
words to the like effect : sec. 21. It would then require to be 
transferred in the manner prescribed by the law of the 
respective provinces for the transfer of choses in action 
or rights of action ; that is bv assignment and not by simple 
endorsement. Aifter such assignment the assignee can 
sue upon it in his»own name. See the Judicature Act, R. 
S. 0. chap. 51. sec. 58 (5); Rev. Stat. N. S. chap. 155. see. 
19 (5): Con. Stat. X. B. chap. Ill, sec. 155; Rev. Stat. Man. 
chap. 40, sec. 3, 39 (e) ; Cons. Ord. N. W. T. chap. 41; 
Rev. Stat. B. C. chap. 56, sec. Hi (17). In Quebec the 
assignee has no possession available against third persons 
until a copy of the transfer has been served on the debtor, 
unless the latter is a party to it : C. C. Arts. 1570, 1571. 
The institution of an action against the debtor is a suffi­
cient service of the transfer of the debt : Hank of Toronto 
v. St. Laurence Hire Ins. Co., 11903] A. C. 59; Sorel v. 
Quebec Southern Hy. Co., S. C. Can. 68fi (1905).

A deposit receipt is a good subject of a donatio mortis 
causa even when the order for its payment is in the form 
o: a cheque signed by the depositor: hi re Dillon, Puffin v. 
Puffin, 44 Ch. D. 70 (1890).
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’ Saderquist v. Ontario Hank, 15 Oui. A. K. 609 (1889), 
is a case where a hank was compelled lo jay the amount 
of a deposit receipt a second time. The depositor, on leav­
ing the cornirv forborne months, gave the receipt, to a friend, 
who forged hi' name and drew the money. On the return 
of the depositor he learned what had been done, hut did 
not. notify the bank or take any steps to recover. The friend 
left the country, and after eighteen months the depositor 
sued the bank and he was held entitled to recover.

8Vott v. Hank of New Hrnnsirick, :t1 X. B. *21 (1891), is 
a very similar case, which resulted differently. In this case 
the friend with whom the receipt was left owed the deposi­
tor other sums, and on the return of the latter he took a 
mortgage from him. The jury found that the amount of the 
deposit receipt was not included in the mortgage, and gave a 
verdict for the depositor ; but the Court held that he wa* 
estopped from recovering by his conduct and dismissed his 
action.

96 Payment of trust deposits.—The hank shall not be 
bound to see to the execution of any trust, whether 
expressed, implied or constructive, to which any de­
posit made under the authority of this Art is subject

2. Except only in the cast» of u lawful claim, by some 
other person before repayment, the receipt of the per­
son in whose name any such deposit stands, or. if it 
stands in the names of two persons, the receipt of one, 
or, if it stands in the names of more than two persons, 
the receipt of a majority of such persons, shall, not­
withstanding any trust to which such deposit is then 
subject, and whether or not the hank sought to be 
charged with such trust, and with which the deposit 
has been made, had notice thereof, he a sufficient dis­
charge to all concerned for the payment of any money 
payable in respect of such deposit.

9. The bank shall not be bound to see to the application 
of the money paid upon such receipt. Sit V.. c. 31, 
s. 84.

Sub-section 1 of section 5*2 contains a provision respecting 
trust shares of the bank similar to that of sub-section 1 of
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this section as to deposits, and the reader will there find a 
discussion of the liability of the bai with respect to these 
trusts. Sub-section 2 of that section differs in that 11 »• * 
receipt of «me of two or more trustees is sufficient for ni 
dividend or bonus payable thereon ; whereas by this section tie- 
receipt of a majority of the trustees is required for the pay­
ment of a deposit if there are more than two of them.

The rule of English law is that in case of money pay­
able to trustees, the receipt must be signed by all the trustees 
and not by the majority merely, or it will not he valid : Wal­
ker v. SymuniL't. 3 Swanston, till (1818) : Hall v. Fram i,. 
11 Reav. 519 (1849) : Lee v. Sankey, L. It. 15 Kq. 201 
(18711). In the case of ordinary joint creditors payment to 
one and a receipt from him is sufficient : Wallace v. Kelsal. 
: II. a W 264 11840) : Ffeilbut i Veti/Z I. I: 5 (
478 (1870). In the case of money paid into a bank on joint 
account it is generally implied from the purpose of such an 
account, and the relation between bankers and their'eustone t>. 
that it shall not be withdrawn without the joint order of all ; 
and the banker is not discharged by a payment to one onh 
Per Lord Tcnterden. O.J.. in limes v. Stephenson. 1 M. a 
Rob. 145 ( 1831). See also Husband v. Davi*. 10 C. It. 04 
(1851) : and Hram I on v. Scott. 7 E. & B. 234 (1857).

Under the law of Quebec, payment may he validly 'iia*l«- 
to one of several joint and several creditors, and a receipt 
given by him will bind the «'thers; but a release or discharge 
given by one without payment will avail only for his own 
share: C. C. Arts. 1100, 1101.

It will he som that this section of the Act differ- Iron 
the law in England as to a receipt from one of tw«» j im 
depositors, or from the majority of a larger number. If 
it is desired that the deposit shall not be withdrawn in thi* 
manner, then notice to that effect should be given to die 
bank.

In the case of Hailey v. Jellett, 9 Ont. A. R. 187 ( 1884). 
it was sought to hold a bank responsible for moneys belong­
ing to a client which a solicitor had improperly paid into the 
hank in hie own name, and which he had withdrawn, on t!.«‘ 
ground that th«» hank manager was aware of the trust. T'i 
Court held that the bank was not liable : but that it was liable
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for notes and cheques of the solicitor paid after the hank had 
notice of his death ; that these sums and the balance at his 
credit were to be treated as inn moneys : and that the client 
whose money was paid in last had the preference. S 1 • Wood 
v. Staming, [1895] 2 Ch. I.‘VI.

The leading English case on the subject is Gray v. John­
ston, L. It. 3 E. & I. App. 1 ( 1 StiS). where Lord Cairns 
says, p. 11:“ In order to hold a hanker justified in refusing 
to pay a demand of his customer, the customer being an 
executor, and drawing a cheque as executor, there must, in 
the first place, he some misapplication, some breach of trust, 
intended by the executor, and there must, in the second place, 
as was said by Sir John Leach, in the well known case of 
Keane v. Hobart*, I Maddock. 35? ( 1819). he proof that the 
bankers are privy to the intent to make this misapplication of 
the trust funds. And to that 1 think I may safely add. that 
if it can be shewn that any personal benefit to the hankers 
themselves is designed or stipulated for. that circumstance, 
above all others, will most readily establish the fact that the 
hankers are in privity with the breach of trust which is about 
to be committed.” In the same case Lord Westhury says, p. 
14: '* Supposing that a hanker becomes incidentally aware 
that a customer, being in a fiduciary or a representative capa­
city, meditates a breach of trust, and draws a cheque for that 
purpose, the hanker, not being interested in the transaction, 
has no right to refuse the payment of the cheque. ... If 
an executor or a trustee who is indebted to a banker, or to 
another person, having the legal custody of the assets of a 
trust estate, applies a portion of them in the payment of his 
own debt to the individual having that custody, the individual 
receiving the debt has at once not only abundant proof of the 
breach of trust. Imt participates in it for his own personal 
benefit.” It is not necessary that the word ** trust ” or ** trus­
tee * ’should he used by the customer; it is enough that then' 
should he something to indicate to the hank .or that the hank 
should know that other persons are beneficially interested. 
See Clenrh v. Consolidated Bank. 31 V. C. C. IV 169 (1880) ; 
Ex parte Kingston, L. T?. 6 Ch. App. 632 f 1871).

Subsequent cases in England have not been consistent as 
to the degree of knowledge that would render a hanker liable
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for a breach of trust committed by a depositor, or as to the 
facte that would put the banker upon further enquiry. If th<* 
banker is to derive a benefit from the transaction his conduct 
would be more closely scrutinized. In Foxton v. Manchester 
mid Liverpool Banking Co., 44 L. T. N. S. 406 (1881), it was 
held that a bank could not retain the benefit of a cheque 
drawn on a trust fund and paid into an overdrawn private 
account; while in Coleman v. Burks and Oxon Bank, [1897] 
2 Oh. 243, under circumstances nearly the same the trans­
action was upheld.

97. Death of depositor of $500 or under If a person 
dies, having a deposit with the bank not exceeding the 
sum of five hundred dollars, the production to the bank 
and deposit with it of,—
(а) any authenticated copy of the probate of the will 

of the deceased depositor, or of letters of adminis­
tration of his estate, or of letters of verification 
of heirship, or of the act of curatorship or tutor­
ship. granted bv any court in Canada having 
power to grant the same, or by any court or 
authority in England. Wales. Ireland, or any 
British colony, or of any testament, testamentary 
or testament dative expede in Scotland, or, *

(б) an authentic notarial copy of the will of the de­
ceased depositor, if such will is in notarial form, 
according to the law of the province of Quebec; or,

(c) if the deceased depositor died out of His Majesty’* 
dominions, any authenticated copy of the probate 
of his will, or letters of administration of his prop- 
erty, or other document of like import, granted by 
any court or authority having the requisite power 
in such matters;

shall be sufficient justification and authority to the 
directors for paying such deposit, in pursuance of and 
in conformity to such probate, letters of administration, 
or other document as aforesaid. G3-64 V., c. 26, s. 20.

DOMINION GOVERNMENT CHEQUES.

98. To be paid at par.—The bank shall not charge any 
discount or commission for the cashing of any official
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cheque of the Government of i ana-la or of any de­
partment thereof, whether drawn "ii lie* hank cash­
ing the cheque or on any other hank. 53 V., c. 31, 
s. 103.

A bank is not compelled to cash a Government cheque, 
unless it is one drawn upon itself by the Government as a 
customer; but if it undertakes to do so it must pay the full 
face value. It cannot make the collection or agency charges 
allowed by sections 93 and 94 when it discounts the paper 
of another party. No penalty is prescribed in the Act for a 
breach of this section, but it would be a violation of section 
191 of the Criminal Code, and punishable by a fine under 
sections 1052 and 1035.

THE PURCHASE OF THE ASSETS OF A BANK.

Before 1900 the purchase of the assets of one bank by an­
other bank, now authorized by the following sections 99 to 
111 inclusive, could only have been carried out under a spe­
cial Act of Parliament. The Act was passed to meet the 
ease of the purchase of the Bank of British ( olumbia by 
the Canadian Bank of Commerce, the consideration in that 
case being $2,000,000 stock of the purchasing hank and 
$312.000 in cash. The purchase took effect on the 2nd of 
January t 1901.

Since that time under the provisions of these sections 
the following purchases have been made: The Exchange Bank 
of Yarmouth, the Peoples* Bank of Halifax, the Ontario 
Bank, and the Peoples’ Bank of New Brunswick, by the Bank 
of Montreal; the Halifax Banking Company, and the Mer­
chants’ Bank of Prince Edward Island hv the Canadian 
Bank of Commerce; the Commercial Bank of Windsor by the 
Union Bank of Halifax; and the Summerside Bank bv the 
Bank of New Brunswick.

99. Bank may sell assets. —Any bank may sell the whole 
or any portion of its assets to any other bank which 
may purchase such assets; and the selling and purchas­
ing banks may, for such purposes, enter into an agree­
ment of sale and purenase. which agreement shall con­
tain all the terms and conditions connected with the 
sale and purchase of such assets. 63-64 V., c. 26, s. 33.
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100. Consideration.—The consideration for any such sale 
and purchase may he as agreed upon between the sell­
ing and purchasing banks.

2. If the consi , or any portion thereof, is shares
of the capital stock «if the purchasing hank, the agree­
ment shall provide for the amount of the shares of the 
purchasing hank to lie paid to the selling bank.

3. Until such shares so paid to the selling bank have been 
sold by such bank, or have been distributed among and 
accepted bv the shareholders of such bank, they shall 
not be considered issued shares of the purchasing 
bank for the purposes of its note circulation. 63-64 
V., e. 26, s. 34.

101. Submission to selling shareholders. -The agreement 
of sale and purchase shall be submitted to the share­
holders of the selling bank, either at the annual general 
meeting of such hank or at a special general meeting 
thereof called for the purpose.

2. A copy of the agreement shall be mailed, postpaid, to 
each shareholder of such bank to his last known ad­
dress. at least four weeks previously to the date of the 
meeting at which the agreement is to he submitted, 
together with a notice of the time and place of the 
holding of such meeting. 63-64 V., e. 26, s. 35.

A special general meeting requires six weeks* public notice 
in one or more newspapers died at the place where the 
head oflice of the hank i.- - . and in the ( anadn Gazette:
sees. 31 and 2. s.s. 2.

102. Approval of agreement.—1 f at such meeting the
agreement is approved by resolution carried by Un­
votes of shareholders, present in person or represented 
by proxy, representing not. less than two-thirds of the 
amount of the subscribed capital stock of the bank, 
the agreement may be executed under the seals of the 
hanks, parties thereto, and may he made
to the Governor in Council, through the Minister, 
for approval thereof.

7083
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2. Cntil the agreement is approver! by tin- Governor in 
Council it shall not be of any force or effect. 63-64 
\\, e. 36. 8. 36.

The voting is by ballot ; one vote for each share, held 
for at least thirty days: sec. 33. Fully paid-up and partly 
paid-up shares count equally : I’nrdom v. Ontario Loan and 
Debenture Co., 23 O. R. 597 (1892).

The Minister is the Minister of Finance an 1 Receiver-Gen­
eral : sec. 2 (b).

103. Approval by purchasing bank. If the agreement
provides for the payment of the consideration for such 
sale and purchase, in or in part, in shares of
the capital stock of the purchasing bank, ami for such 
purpose it is necessary to increase the capital stock of 
such bank, the agreement shall not be executed on be­
half of the purchasing bank, unless nor until it is 
approved by the shareholders thereof at the annual 
general meeting, or at a special general meeting of 
such shareholders. 63-64 V., e. 26, s. 37.

No particular proportion of the stock of the purchasing 
bank requires to he represented at this meeting or to vote in 
its favor, as is required by section 102 in the ease of the 
selling bank ; a simple majority of the shares voting at the 
meeting is sufficient.

104. Approval by government.—The Governor in Council 
may, on the application for his approval of the agree­
ment, approve of the increase of the capital stock 
of the purchasing bank, which is necessary to provide 
for the payment of the shares of such bank to the sell­
ing bank, as provided in the said agreement. 63-64 
V., c. 26, s. 38.

105. Sections 33 and 34 not to apply. -The provisions of 
this Art with regard to,—
(a) the increase of the capital stock of the hank by 

by-law of the shareholders approved by the Treas­
ury Board: and.

22
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(b) the allotment and sale of such increased stock ; 
shall not apply to any increase of stock made or 
provided for under the authority of the last two 
preceding sections. 63-64 V., c. 20. s. 38.

The approval of the agreement by the shareholders and the 
approval by the Governor in Council take the place of the 
by-law increasing the stock in section 33 and the approval of 
the Treasury Board. Stock for the purchase of another bank 
need not be allotted to existing shareholders pro rata.

106. Conditions of approval—The approval of the Gover­
nor in Council shall not be given to the agreement, 
unless,—

(a) the approval thereof is recommended by the Treas­
ury Board ;

(b) the application for approval thereof is made, by 
or on behalf of the bank executing it, within three 
months from the date of execution of the agree­
ment ; and,

(c) it appears to the satisfaction of the Governor in 
Council that all the requirements of this Act in 
connection with the approval of the agreement by 
the shareholders of the selling and purchasing 
banks have been complied with, and that notice of 
the intention of the banks to apply to the Governor 
in Council for the approval of the agreement has 
been published for at least four weeks in the Can­
ada Gazette, and in one or more newspapers pub­
lished in places where the chief offices or places of 
business of the hanks are situate.

2. Such banks shall afford all information that the Minis 
ter requires.

3. Nothing herein contained shall be construed to prevent 
the Govenior in Council or the Treasury Board from 
refusing to approve of the agreement or to recom­
mend its approval. 63-64 V.. c. 26. s. 39.

107. Further conditions.—The agreement shall not lx ap­
proved of unless it appear* that.—
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(а) proper provisions have been made for the payment 
of the liabilities of the selling bank ;

(б) the agreement provides for the as.-mmpt'on and 
payment by the purrhasing bank of the notes of the 
selling bank issued and intended for circulation, 
outstanding and in circulation; and,

(c) the amounts of the uote> of both the purchasing 
and selling banks issued for circulation, outstand­
ing and in circulation, as shown by the then last 
monthly returns of the banks, do not together ex­
ceed the then paid-up capital of the purchasing 
bank; or, if the amount of such notes does exceed 
such paid-up capital, an amount in cash, equal 
to the excess ol such notes over such paid-up capi­
tal, has been deposited by the purchasing bank with 
the Minister.

2. The amount so deposited as aforesaid shall he held by 
the Minister as security for the redemption of the said 
excess of notes ; and, when such excess, or any portion 
thereof, has been redeemed and cancelled, the amount 
so deposited, or an amount equal to the amount of 
excess so redeemed and cancelled, shall, from time to 
time, be repaid by the Minister to the purchasing bank, 
but without interest, on the application of such bank, 
and on the production of such evidence as the Min­
ister may require to show that the notes in regard to 
which such repayment is asked have been redeemed 
and cancelled. 63-b*4 V., c. 27, s. 1.

108. Notes of selling bank. -The notes of the selling 
bank so assumed and to be paid by the purchasing 
bank shall, on the approval of the agreement, be 
deemed to be. for all intents and purposes, notes of 
the purchasing bank issued for circulation; and the 
purchasing hank shall he liable in the same manner 
and to the same extent a- if it had issued them for 
circulation.

2. The amount at the credit of the selling bank in the 
Circulation Fund shall, on the approval of the agree- 

M'L.B.A. 14
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ment, be transferred to the credit of the purchasing
bank.

3. The notes of the selling bank shall not be re-issued, but 
shall be vailed in, redeemed and cancelled as quickly 
as possible. 63-04 V., c. 20, s. 41.

109. Evidence of approval, 'flu- approval by the Governor 
in Council of the agreement shall be evidenced by a 
certified copy of the order in council approving thereof.

2. Such certified copy shall be conclusive evidence of the 
approval of the agreement therein referred to, amt of 
the regularity of all proceedings in connection tin ro- 
with. 03-04 V., c. 20, s. 42.

110. Assets vest in purchasing bank.—On the agreement 
being approved of by the Governor in Council, the 
assets therein referred to as sold and purchased shall, 
in accordance with and subject to the terms thereof, 
and without any further conveyance, become vested m 
the purchasing bank.

2. The selling bank shall, from time to time, subject to 
the terms of the agreement, execute such formal 
and separate conveyances, assignments and assurances, 
for registration purposes or otherwise, as are reason­
ably required to confirm or evidence the vesting in the 
purchasing hank of the full title or ownership of the 
assets referred to in the agreement. 63-64 V., c. 26, 
s. 43.

111. Selling bank to cease business. — As soon as tie- agree­
ment is approved of by the Governor in Council, the 
selling bank shall eease to issue or re-issue notes for 
circulation, and shall cerfse to transact any business, 
except such as is necessary to enable it to carry out 
the agreement, to realize upon any assets not included 
in tlie agreement, to pay and discharge its liabilities, 
and generally to wind up its business; and the charter 
or Act of incorporation of such bank, and any Acts in 
amendment thereof then in force, shall continue in 
force only for the purposes in this section specified 
63-64 V., c. 26. s. 11.
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In 1 amnia there i» no pulili. hank examiner as in the 
l niled .Stale», nor are the annual or oilier hank statements 
audited by the government .1» in Au-tralia. It i» el aimed by 
Canadian bankers that the .-ysteui m frequ* nt and detailed 
statements by the principal ollivcrs of the bank, with heavy 
penalties for any false statement, is really a better protection 
tlum a government examination or audit, a» ihe latter pretend 
to protect while they do not really do »o. while tin lonner 
keeps shareholders and creditor.- alert by the constant exer­
cise ol‘ their oun judgment.

Besides the detailed statements which ihe directors arc 
required to present to the shareholders w ,|ie annual meeting 
by section 54, and any further statements ordered by the 
shareholders under section 55, the bank 1- obliged to make 
monthly returns to the government oy section 1IV. and the 
Minister of Finance may ca!i ior special returns under sec­
tion 113. It must also make an animai -internent of all 
dividends or balances unpaid for more than live years, and 
send a list 01 its shareholder- with the number of shares held 
by each. The monthly and annual business statements are 
keenly examined by the public, and form the topics of criti­
cal articles in the tinaiivial and commercial journals.

112 Monthly returns. Mont lily return» >hall be made by 
the hank to the Minister in the form sot forth in 
schedule 11 to this Act.

2. Such returns shall he made tip and «.*nt in with­
in the first, fifteen day- of each month, and shall ex­
hibit the condition of the hank on the last juridical 
day of the» month Inst preceding.

3. Such returns shall he signed by the chief account­
ant and by the president, or vice-president, or 
the director then acting as president, and l-\ the man­
ager. cashier or other principal ollieer of the hank at 
its k-hief place of business. 53 \ .. e. 31. ». K5.

A glance at schedule I) shows that it covers no less than 
42 items of information concerning the position and business 
of the hank. Those returns are tabulated and nre issued as
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an extra of the Canada Gazette usually in the latter part of 
the month in which they are sent in.

The penalty for neglect in sending in these returns on 
time is $50 a day : sec. 147.

It may be difficult always to classify the transactions of 
the bank under the proper items in the schedule. Where, 
on a prosecution for making false returns, the Judge direct­
ed the jury, as a matter of law, that certain sums borrowed by 
the bank from other banks, and fur which deposit receipts 
payable on time were granted, were improperly classified as 
deposits instead of loans, it was held that this was a misdirec­
tion. and that the «piestion of such classification was one of 
fact for the jury. In the same uise it was held that where 
the bank took demand notes to cover over-drafts, these were 
improperly classified as current loans : lleg. v. Hincks, ?1 
L C. J. 116 (1879).

113. Special returns.—The Minister may also call for sp< - 
rial returns from any hank, whenever, in his judg­
ment. they are necessary to afford a full and complete 
knowledge of its condition.

?. Such special returns shall be made and signed in the 
manner and by the persons specified in the last 
preceding section.

3. Such special returns shall be made and sent in within 
thirty days from the date of the demand therefor 
by the Minister: Provided that the Minister may 
extend the time for sending in such special return- 
for such further period, not exceeding thirty days, aK 
he thinks expedient. 53 V., e. 31, s. 86.

The penalty for lieglflfct in complying with this section i- 
$500 a day: sec. 148

114. Annual return».—The bank shall, within twenty do'* 
after the close of each calendar year, transmit or de­
liver to the Minister a return,—

(a) of all dividends which have remained unpaid for
mnrn t turn fivo vpiiro • and
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(ft) of all amounts or balances in respect of no

transactions have taken place, or upon which no 
interest has been paid, during the live years prior 
to the date of such return:

Provided that, in the case of moneys deposited for a 
fixed period, the said term of five years shall Ik* reck­
oned from the date of the termination of such fixed 
period.

*2. The return mentioned in the last preceding subsection 
shall set forth.—
(а) the name of eacli shareholder or creditor to whom 

such dividends, amounts or balances arc, accord­
ing to the hooks of the bank, payable:

(б) the last known address of each such shareholder or 
creditor;

(c) the amount due to each such shareholder or credi­
tor:

(d) the agent y of the bank at which the last trans­
action took place;

(e) the date of such last transaction; and,
(/) if such shareholder or creditor is known to the 

bank to be dead, the names ami addresses of his 
legal representatives, so far as known to the hank.

3. The hank shall likewise, within twenty «lavs after 
the close of each calendar year, transmit or deliver 
to the Minister a return of all drafts or bills of ex­
change, issued by the bank to any person, and remain­
ing unpaid for more than five years prior to the date 
of such return, setting forth so far as known,—
(а) the names of the persons to whom, or at whose 

request such draft* or hills of exchange were 
issued ;

(б) the addresses of such persons:
(c) the names of the payees of such drafts or hills of

exchange;
(d) the amounts and dates of such drafts or hills
of exchange;

4
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(e) tin* names of the place* where such draft* or hills 
of exchange were payable; and,

(/') tile agencies of the hank respectively from which 
such drafts or bills oi exc hange were issued.

4. The return* required by the foregoing provisions 
of this section shall he signed by the chief accountant, 
and by the president or vice-president or the director 
then acting as president, and by the manager, cashier, 
or other principal officer of the hank, at its chief 
place of business.

Ô. The bank shall also, within twenty days after the close 
of each calendar year, transmit or deliver to the 
Minister a certified list showing,—

(#7) the names of the shareholder* of the hank on the 
last day of such calendar year, with their additions 
and residences;

(l>) the number of shares then held by them respective­
ly; and,

(<) the value at par of such shares.
6. The Minister shall lay such returns and lists be­

fore Parliament at the next session thereof. 5.1 V., 
c. 11, *s. 87 and 88; til-64 V.. c. 26, s. 21.

Subsections 1 and 2 were first enacted in 181)0, and the 
publication of the first annual returns shewed a very large 
number of unclaimed dividend* and balances, most of them 
being small. Subsequent returns shew that as the result of 
the publicity given from year to year very many of the 
amounts have been claimed and withdrawn.

Subsection 1 was first enacted in 1000 and in a le>-cr 
degree has had a like effect.

By section 126 a hank cannot plead any statute of limi­
tations or prescription with reference to deposits or dividends. 
In case of a winding-up such moneys are paid over to the 
Minister of Finance: sec. 115.

PAYMENTS TO Till MINIHTKR VPON WINDINQ-UP.

115 Unclaimed moneys. —If, in the event of the winding- 
up of the business of the bank in insolvency, or under
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any general winding-up Act. or otherwise, any money# 
payable by the liquidator, either to shareholders or 
depositors, remain unclaimed.-

(a) for the period of three years from the date of 
suspension of payment by the bank; or.

(b) for a like period from the commencement of the 
winding-up of such business; or.

(r) until the final winding-up of such business, if the 
business is finally wound up before the expiration 
of the said three years:

such moneys and all interest thereon shall, notwith­
standing any statute of limitai ions or other Art re­
lating to prescription, he paid to the Minister, to be 
held by him subject to all rightful claims on behalf 
of any person other than the hank.

2. If a claim to any money so paid is thereafter estab­
lished to the satisfaction of the Treasury Board, the 
(jovernor in Council shall, on the report of. the Treas­
ury Board, direct payment thereof m he made to the 
person entitled thereto, together with interest on the 
principal sum thereof, at the rate of three per centum 
per annum, for a period not exceeding six years from 
the date of payment thereof to the Minister as afore­
said: Provided that no such interest shall be paid or 
payable on such principal sum. unless interest there­
on was payable by the br.nk paying the same to the 
Minister.

3. I'pon payment to the Minister as herein provided 
the bank and its assets shall be held to he discharged 
from further liability for the amounts so paid. 5.3 
V., r. .31. s. 88.

The hank is prevented by sect on 12(1 from claiming the 
benefit of a statute of limitations or preemption as to de­
posits. or dividends left for more than the statutory period. 
While it continues in business it may have the use of such 
moneys; but in the event of a winding-up. the money must 
be paid over to the Minister of Finance.
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116 Outstanding notes I'pon tin* winding-up of a bank 
in insolvency or under any general winding-up Act, or 
otherwise, the assignees, liquidators, directors, or 
other officials in charge of such winding-up, shall, 
before the final distribution of the assets, or within 
three years from the commencement of the suspen­
sion of payment by the bank, whichever shall first 
happen, pay over to the Minister a sum, out of the 
assets of the bank, equal to the amount then outstand­
ing of the notes intended for circulation issued by the 
bank.

2. Upon such payment being made, the bank and 
its assets shall he relieved from all further liability 
in respect of such outstanding notes.

3. The sum so paid shall be held by the Minister 
and applied for Hie purpose of redeeming, whenever 
presented, such outstanding notes, without interest

V

Outstanding notes ini-hide not only those actually in 
circulation, hut also any that may have been destroyed.

THE CURATOR.

117. Appointed by Association —Tin* Association shall, if 
a bank suspends payment in specie or Dominion notes 
of any of its liabilities as they accrue, forthwith ap­
point a curator to supervise the affairs of such l ank.

2. The Association may at any time remove the curator, 
and may appoint another porson to act in his stead 
63-64 V.. c. 26. s. 24.

The Association i- defined by section * (c) to hr the Can­
adian Bankers’ Asso<dation incorporated by 63-64 Viet. chap. 
93. This statute is published in full in a later part of this 
work, as are also the By-lav s of the Association. The ap­
pointment and removal of a curator are dealt with in Bv- 
Uaw No. 14.

As the notes of the suspended bank may become payable 
out of the Bank Circulation Kedemption Fund (see. 64). all 
the hanks arc interested in seeing that the fund is properly 
administered.
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118 Manner of appointment I lie appointment of the 
curator shall lie made in the manner provided for in 
the by-law of the Association made in that behalf 
a b hereinafter provided.

V. If there is no such by-law tin* app shall be
made in writing by the president of the Automation, 
or by the person acting as president. 63-64 V., c. *46, 
s. 25.

By-law No. II of the Assouat ion was passed in ao ord- 
ance with this section, and was approved bv the Treasury 
Board in May, 1901. It will be found among the By-laws 
of the Association in a later part of this work.

119. Powers and duties. —The curator shall assume super­
vision of the affairs of the bank, and of all necessary 
arrangements for the payment of the notes of the 
hank issued for circulation, and, at the time of his 
appointment, outstanding and in circulation.

2. The curator shall generally have all powers and shal' 
take all steps and d<> all things necessary or expedient 
to protec t the rights and interests of the creditors and 
shareholders of the bank, and to conserve and ensure 
the proper disjKwitmn, according to law. of the asset* 
of the bank : and, for the pur; oses of this section, 
he shall have free and full access to all books, ac­
counts, documents and papers of th<* bank.

3. The curator shall continue to supervise tin* affair* of 
the bank until he is removed from office, or until tin1 
hank resumes business, or until a liquidator is duly ap­
pointed to wind up the business of the hank. 63-64 
V.. e. 26. s. 26

In the ordinary course the dutie* of the curator are of 
a temporary nature. When a liquidator is appointed, and 
notice of the payment of the notes of the suspended hank is 
given as provided by section 65. and such payment i< kept 
up, hi* duties are practically at an end.

120. Officers to assist Curator.—The president. vi<v-pre*i-
dent. directors, general manager, managers, clerks

9043
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an,l officers of the bank shall give ami afford to the 
curator all such information and assistance as lie tç- 
quirea in the diacharge of Ins duties. 63-64 .. 

c. 26. s. 27.
121. Subject to approval. -No In-law. regulation. resohi- 

or „et, touching the affairs or management of Hu 
Î2k iU,l. made or done by the directors dnrmg 
the time the curator is in charge of the liauk shat, 
he of any force or effect until approved m writing by 
the curator. 63-64 \ .. 26,

The resumption of business by a bank within ninety days

“his section. See section 61 (A, and the notes thereon, also 

section 138 (b).

122 To make reports. -The curator shall make all re­
turns and reports, and shall give all ... forma no, to 
tin Minister, touching the affairs of the bank that the 
Minister requires of him. 63-64 V., e. 26. s. -

123 Remuneration.—The remuneration of the curat " 
for |„s servi.es, and his ex|amses and disbursements 
in eom.ee,ion with the discharge of his duties aha

lived and determined by the Association, and shall 
I». paid out of the assets of the bank and, ... cas, » 
the winding-up of the bank, shall rank on the estât, 
equally with the remuneration of the liquidator.

64 V., c. 26, s. 26.
The Winding-up Act. K S. ('. chap. 1H. w. 9* makes 

the reniiineration of the liquidator a hrst dam. on the assets 

of the estate.
BY-LAWS OF THF. CANADIAN BANK KBS* ASSOCIATION.

124. Making and approval-The Assoetation rn^ at am 
meeting thereof, with the approval of two-third 
number of the banks represented at such tnectu 
if the banks so approving have at least two-thirds 
pur value of the paid-up capital of the banka so repr ­
inted! make by-laws, rules and regulations respect-

ing.—
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(«) all matters relating to the appointment or removal 
of the curator, and lii> powers and duties;

(b) the supervision of tiie making of the notes of the 
hanks which are intended lor emulation, and the 
delivery thereof to the banks;

(o the ins|M elion of the di<po>uion made by the lwnks 
of such notes ;

(</) the destruction of notes of the hanks; and,
(e) the imposition of penalties for the breach or non- 

observance of any by-law. rule or regulation made 
by virtue of this section.

2. No such by-law, rule or regulation, and no amendment 
or repeal thereof, shall be of any force or effect until 
approved by the Treasury Hoard.

3. Before any such by-law, rule or regulation, or any 
amendment or repeal thereof is so approved, the 
Treasury Board shall submit it to every bank which 
is not a member of the Association, and give to each 
such bank an opportunity of being heard lief ore the 
Treasury Board with respect thereto.

4. The Association shall have all powers necessary to 
carry out. or to enforce the carrying out, of any by­
law, rule or regulation, or any amendment thereof, 
so approved by the Treasury Board. 63-64 V., c. 26, 
ffi. 30 and 31.

Bylaws Nos. 13, 14. 15. and 16 to he found among the 
bv-laws of the Canadian Bankers* Association, post, were 
passed on the subjects mentioned in this section and were 
approved by the Treasury Board in May. 1001. and are still 
in force.

insolvency.

125. Double liability. In the event of the property and 
assets of the bank being insufficient to pay its debts 
and liabilities, each shareholder of tin bank shall 
be liable for the deficiency, to an amount eipial to the 
par value of the shares held bv him. in addition to 
any amount not paid up on such shares. 53 V.. c. 31. 
s. 80.
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This liability of each shareholder to pay an amount, equal 
to the par value of the stock held by him is commonly called 
the double liability. It applies to all the banks now doing 
business in Canada, except the Rank of British North Amer­
ica : sec. 6.

Shareholders are those who subscribe for and are allotted 
shares, and those to whom they are transferred or transmitted.

If after a hank has become insolvent by reason of its 
suspension for ninety days it has been brought under the 
Winding-up Act, It. S. (\. chap. 1*4, the extent to which 
shareholders shall he called upon to pay this double liability 
will he determined by the liquidator and court in settling 
the list of contributories. If il has not been brought under 
the Winding-up Act, then this shall be determined by tin- 
directors under section 12s. with the approval of the curator.

Where a savings hank holds shares as pledgee, but appear- 
as,owner in the books of the hank, it is not a shareholder 
within the meaning of this section, and not subject to the 
double liability. Idle bank is presumed to know that a sav­
ings bank cannot acquire bank shares or hold them except as 
pledgee : E.reining a H<enk v. C. <(* D. Savings Hank. M. L. 
R 6 Q. B. 196 (188?). But sec now the Savings Bank Act,

A director who has drawn dividends on stock standing in 
his name tnannot set up irregularities in the issue of the 
stock to him to escape the double liability: Court v. Waddell, 
4 L. X. 78 (1881).

A loan company which bv its charter is authorized to 
lend money on hank shares, and which advances money on 
shares transferred to it. and accepted by it in the ordinary 
absolute form, cannot escape liability on tlv- ground that it 
is merely n trustee for the borrower : lie. Contral Hank, Homo 
Savings d- Loan Co.'s Case, 18 Ont. A. It. 489 (1891).

A director who had acted as such, was placed on the list 
of contributories for the number of shares required to qualify 
directors, although, a* a fact, no shares had ever I teen allotted 
to him. nor had lie applied for any : In re Bread Supply 
Association, fl893] W. N. 14.

126. No prescription or limitation —The liability of the 
bank, under any law. custom or agreement to repay
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mone) s deposited with it and imprest, if any, and to 
pa) dividends declared and payable on its capital 
stock, shall continue, notwithstanding any statute of 
limitations, or any enactment or law relating to pre­
scription.

2. This section applies to moneys heretofore or hereafter 
deposited, and to dividends heretofore or hereafter 
declared. 53 V., c. 31, s. 90.

It will be uuserved that it is only with regard to deposits 
and tlie interest thereon, and dividends, that a hunk is pre­
cluded from setting up the statute ol' limitations or prescrip­
tion. With regard to other debts or claims against it, it is 
in the same position as other debtors. This section wa> 
first enacted in 1890, but was then made retroactive, and a 
condition of the extension of the hank charters at that time.

The relation between the bank and its customers being 
that of debtor and creditor, the ordinary limitation or pre­
scription would but for this section run in iavor of the bank, 
so that in the Province of Quebec the claim of a depositor 
for principal and interest and of a shareholder for dividends 
would he extinct in live years, and in the other provinces 
in six years.

127. What constitutes insolvency. -Any suspension by 
the bank of payment of any of its liabilities us they 
accrue, in specie or Dominion notes, shall, if it «con­
tinues for ninety days consecutively, or at intervals 
within twelve consecutive months, constitute the bunk 
insolvent, and work a forfeiture of its charter or Act 
of incorporation, so far as regards all further banking 
operations.

2. The charter or Act of incorporation of the bank shall, 
in such case, remain in force only for the purpose of 
enabling the director.-*, or other lawful authority, to 
make and enforce the calls mentioned in the next 
following section of this Act, and to wind up the 
business of the bank. 53 V., e. 31, s. 91.

When a bank suspends payment, the President of the 
Canadian Hankers* Association must forthwith appoint a
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curator : sec. 11*. and By-law 10 of the Association. The 
curator takes charge of the affairs of the bank, and does 
what is necessary to protect the interests of the creditors 
and shareholders; sec. 119. The directors, officers, utfc., un­
to give him all tin- information and assistance ho requires 
sec. 120; and nothing done or ordered by the directors is to 
have any force or effect until approved by him in writing: 
sec. 121.

It would he part of his duty to nee that nothing was done, 
no payment made, and no contract entered into that would 
t-onstitute a fraudulent preference within the meaning of the 
Winding-up Act. or he liable to be set aside in case the hank 
should after suspension for ninety days be brought under 
the provisions of that Act.

He should also set* that no notes of the bank are issued 
during the suspension in contravention of section til.

Although section 121 declares that no by-law, resolution 
or act, touching the affairs or management of the hank, 
passed, made or done by the directors during the time the 
curator is in eliarge of the bank shall he oi any force or effect 
until approved in writing by the curator, yet. as pointed out 
in the notes to section 61, that section assumes that tin- 
bank may resume business without such approval, the only 
restriction being that it shall rot issue or re-issue any of it- 
notes until authorized by the Treasury Board so to do.

It is to be noted that the bank is not deemed to be in­
solvent during the ninety days, i.or is its charter forfeited as 
to further banking operations until the expiration of that 
period. What may he done or allowed by the curator dur­
ing that period will depend largely upon the condition In* 
finds the hank in. If there is a prospect of the hank being 
able to resume business, or if it is certain that all its Credi­
tors will be paid in full, the course adopted during that per­
iod will he quite different from that to be adopted if there 
is a possibility that the liabilities may not be paid in full.

Before the Act of 1890 only a suspension for ninety con­
secutive «lavs constituted a bank insolvent. The day on 
which the bank sus|K-nds is reckoned as the first day of the 
ninety: Mrrha airs' Hank v. St. Jean. 9 R. L. 555 ( ( 1879).



INSOI.VKM N .

A cm I i tor of an incorporated bank, which has suspended 
payment, may. before the expiration of the ninety days, 
sue the bank and get judgment for hi* debt : Srneeal v. Ex­
change Hunk. M. 1,. |,\ V S. ('. 107 (1884).

A deposit of money made in a bank on tin* day and at 
the very hour when it suspended payment may Ik* lawfully 
returned to the depositor : Exchange Hunk v. Montreal Cctffee 
Hon.se. M. L If. "J S. ('. 141 ( 188(1).

A deposit made on the day the bank suspended and after 
the directors bad passed a resolution conditionally in favor 
of suspension was ordered to be returned with interest : He 
( entrai Hank. Wilin' Cane, 1,1 O. R. Oil (1SSS).

A fair transaction by a bank after suspension will be 
upheld : Exchange Hank v. Stinson, s (). H. 667 (1885).

Where a depositor gave his cheque on a suspended bank 
to a debtor of the bank, which the bank accepted for the 
debtor's note.* maturing, no action lies against the depositor 
a* he has received nothing from the bank : Exdumgi Hank 
v. Conn sell. 8 (). |{. 6711 (1885).

A person who deposits in a bank after its suspension 
cheques of third parties drawn on and accepted by the bank 
in question, is not entitled to be paid by privilege the 
amount of such deposit : Ontario Hank \. Chaplin, M. L. R. 
5 Q. B. 407 (1880) ; atlirmed in the Supreme Court, "JO S. V. 
Can. 152 (1891).

A depositor, five days alter the suspension of a bank, 
drew cheques upon it which were accepted. These he 1 landed 
to different persons, who some days later got them cashed 
by the suspended bank. It was held that no action lay 
against the depositor; the right of action, if any, wa* against 
the persons who drew the money : Exrhnng> Hank \. Hall, 
M. L. R. -J Q. B. 409 (1886).

A bank at Stratford received a deposit of $1,000 of the 
Mechanics* Bank bills, and later in the day learned that 
the Mechanics* Bank had suspended. That evening it for­
warded the bills to Montreal, and three days later charged 
the amount to the depositor. It was held that the bills 
should have been tendered back the day they were deposited.
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or the next day, and that the bank was liable: Conn v M-r- 
ckatU»’ Hunk. 30 V. C. ('. P. 380 (1879).

128. Calls on winding-up.—If any suspension of payment 
in full, in specie or Dominion notes, of all or any 
of the notes or other liabilities of the bank, continue.» 
for three months after the expiration of the time 
which, under the last preceding section, would consti 
tute the bank insolvent, and if no proceedings are 
taken under any Act for the winding-up of the bank, 
the directors shall make calls on the shareholder.» 
thereof, to the amount they deem nocssary to pay all 
the debts and liabilities of the bank, without waiting 
for the (collection of any debts due to the bank or 
the sale of any of its assets or property.

2. Such calls shall be made at intervals of thirty days.
3. Such calls shall be made upon notice to l*e given at 

least thirty days prior to the dpy on which any *ueh 
call shall be payable.

1 Any number of such calls may be made by one resolu­
tion.

5. No such call shall exceed twenty per centum on each 
share.

6. Payment of such calls may be enforced in like manner 
as payment of calls on unpaid stock may be enforced

7. The first of such calls may be made within ten day» 
after the expiration of the said three months.

8. In the event of proceedings being taken, under am 
Act, for the winding-up of the bank in consequent 
of the insolvency of the bank, the said calls shall be 
made in the manner prescribed for the making or 
such calls in such Act.

9. Any failure on the part of any shareholder liable t<- 
any such call to pay the same when due, shall work i 
forfeiture by such shareholder of all claim in or l'­
an v part of the assets of the hank : Provided that such 
call, and any further call thereafter, shall neverthel'»» 
he recoverable from him as if no such forfeiture had 
been incurred. «53 V.. e. 31, ss. 92, 93 and 94.
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The first purl of this section provides for a voluntary 
winding-up hy the directors in ease proceedings are not taken 
under a Winding-up Act. after the expiration of tin ninety 
days. In that event the curator appointed under section I IS 
won hi remain in charge. 'Hie directors and officers of the 
hank are to give him a I the assistance he requires: see. 120. 
The calls provided for hy the early part of this section and 
all other proceedings of the directors are to In- approved 
hy him in writing iiefore they are acted on: see. 121.

If no winding-up proceedings are taken within three 
months after the hank has become insolvent, that is within 
six months after its suspension, the directors must, within 
ten days, enforce the double liability so far as necessary. 
The making of calls i- the same as under section 3ti except 
that a call may lie for twenty per cent, instead of ten, and 
any. number of calls may he made by one resolution.

Sub-section s speaks of proceedings being taken ” under 
any Act for the winding-up of the hank.” The only Act 
under which proceedings van he taken for the winding-up of 
a bank, is the Dominion Winding-up Act, H. S. (’. chap. 144. 
which applies to all corporations under the authority of the 
Parliament of ( amnia. Other corporations are deemed in­
solvent and may lie wound up if there lias been an acknowl­
edgment of insolvency, an offer to compound, a fraudulent 
disposal or a general conveyance or assignment of tin* prop­
erty of the corporation, or any unsatisfied seizure of it- prop­
erty for fifteen days, or until within four days of the sale: 
svc. 3. Also if a creditor for over $20<> has made a demand 
of payment in writing and it. has neglected to pay, or secure 
or compound for the same for <10 days : see. 4. Section 4 a)so 
provides that if such a demand is made upon a hank and its 
neglect continues for 90 days, it shall he deemed insolvent. 
A demand is, however, not necessary in ease of a hank, as 
under the present section suspension for ninety days consti­
tutes insolvency without any demand.

Sections 150 to 159 inclusive apply to hanks alone. The 
application must he made by a creditor of at least $1,000. 
The Court must hold separate meetings of shareholder- and 
creditors to ascertain their respective wishes as to the ap­
pointment of liquidators.

M’L.B.A. 15
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Jf the bank is wound up under the Act the Court settles 
a list of contributories and the shareholders are ordered 
to pay such portion of the double liability as may be re­
quired to pay the creditors. The Court and liquidators are 
not subject to the limitations imposed on the directors in 
the earlier sub-sections with respect to calls.

129. Liability of directors.— Nothing contained in the 
four sections last preceding shall lie construed to alter 
or diminish the additional liabilities of the directors 
as herein mentioned and declared. 53 V. c. 31, s. 95.

The additional liabilities of directors referred to in this 
section are for declaring a dividend or bonus >o as to im­
pair the paid-up capital : sec. 58; pledging or hypothecating 
notes of tin- hank : sec. 139; making a false statement or 
return: see. 153; or giving an undue preference: sec. 155.

130. Liability of ex-shareholders. -(«) Persons who, hav­
ing been shareholders of the hank, have only trans­
ferred their shares, or any of them, to others, or re­
gistered the transfer thereof, within sixty days before 
the commencement of the suspension of payment 
by the bank ; and,

(b) Persons whose subscriptions to the stock of the bank 
have been cancelled, in manner hereinbefore provided, 
within the said period of sixty days before the com­
mencement of the suspension of payment by the hank ; 
shall be liable to all calls on the shares held or sub­
scribed for by them, as if they held such shares at the 
time of suvli suspension of payment, saving their re­
course against those by whom such shares were then 
actually held. 53 V., c. 31. s. 96.

Before 1890 the period of such liability was only a month, 
and there was no liability on cancelled shares. The liability 
in question is for the unpaid portion, if any, of the amount 
subscribed for. transferred or transmitted, and the double 
liability. Thi* liability exists whether the hank has been 
brought under the Winding-up Act, or is being wound up hv 
the curator and directors.
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If the stock has passed through several hands within the 
sixty days preceding the suspension, they are all liable; 
the prior holders having their recourse against those who 
.held the stock subsequent to themselves: Ur Vmirai Until, 
Haines’ Cast, lfi Ont. A. ! ». 23Î ( 1889 ) ; Hr Central Haul,. 
Henderson’s Case , 17 o. It. 110 (1889): llamby’s ( ast, -,t‘. 
L T. N. S. 936 (18T2).

The owner of certain shares in the Central Bank author­
ized his broker to sell them, and transferred them to him 
for that purpose. The latter sold them on the Toronto 
Stock Exchange to a linn of brokers who did not then dis­
close the name of their principal. The selling broker signed 
the transfer in the books of the bank, leaving the nan e of 
the transferee blank, but noting in the margin that they 
were subject to the order of the purchasing brokers. The 
latter a few days later made another marginal note giving 
the name of their principal, who accepted the transfer, his 
name being filled in the blank space as transferee. Within 
a month (the time limited by section 1“ of the then Bank 
Act, R. S. C. chap. 120) from the original transfer to the 
seller’s broker the bank failed. The seller was held for the 
double liability, lie obtained a judgment of indemnity 
against his broker, which was assigned to him. and the pur­
chasing brokers were in turn held liable to him. their prin­
cipal being worthless : Boiillhee v. dzoirski, 29 S. C f an. 
54 (1898).

131. Order of charges on assets. -In the case of the in­
solvency of any bank,—

(a) the payment of the notes issued or re-issued by 
such bank, intended for circulation, ami then in 
circulation, together with any interest paid or pay­
able thereon as hereinafter provided, si ill he the 
first charge upon the assets of the bank:

(b) the payment of any amount due to the govern­
ment of Canada, in trust or otherwise, shall he the 
second charge upon such asset- :

(c) the payment of any amount due to the government 
of any of the provinces, in trust or otherwise, shall 
be the third charge upon such assets : and,
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(<l) tin- amount of any penalties for which the hank 
is liable shall not form a charge upon the assets 
of the hank, until all other liabilities are paid. 
:,:t V.. c. 31, s. 53.

This section applies to all banks that have suspended pay­
ment for ninety days, whether brought under the Winding- 
up Act, or left in the hands of the curator and direetois.

Holders of notes were given a preference in 1*8(1, and tin- 
other preferences granted in 1890.

Depositors rank with ordinary creditors between clause*- 
(c) and (d).

In the case of tin- Bank of Prime Kdward Island, which 
existed under a provincial charter and never came under 
tin- Dominion Bank Act, it xia^ held that the Dominion ('ox- 
emment as a depositor had a right of priority over note hold­
ers and other ordinary creditors: Reg. v. Hank of Nava 
Scotia, 11 S. C. Can. 1 (1885).

In the ease of the Exchange Act which was under the 
Bank An-t of 1880, and had its head office in Montreal, it 
was held that the Crown was hound by the provisions of the 
Quebec codes, xvhich gave the Crown priority only in the case 
of certain officials accountable for its moneys, and that as an 
ordinary creditor of a bank in liquidation the Dominion 
Government had no priority over the other ordinary credi­
tors : Exchange Hank x. The Queen, 11 App. Cas. 157 (188(1).

Where by an arrangement with the Dominion Govern­
ment an insurance company made the deposit of $50,000 
required by the Insurance Act with the Maritime Bank, which 
was to pay the interest to the company, it was held that thi> 
was not the money of the Crown, hut was held by the Finance 
Minister in trust for the company, and was not subject to the 
prerogative of payment in full in priority to other creditors 
Maritime Hank v The Queen, 17 S. C. Can. 657 (1880).

The Provincial Government of New Brunswick had 
moneys in the Maritime Bank when it failed. The Supreme 
Court held that under R. S. C. chap. ISM), see. 70. note holders 
had a right of priority over the Government, and that tin- 
latter had priority over depositors and simple contract credi­
tors : Maritime Hank• v. Receiver-General, ?'0 S. C. Can. (105
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(18N9). The liquidators of the hank appealed against tin* 
latter part of this judgment, hut it was affirmed by the l‘rivy 
Council: |1892] A. ('. 437.

Tin- penalties lor which the hunk may he liable are those 
laid down in sees. 134. 135, 141. 142. 1 Hi. 147. 148, 149, 
150. and 151.

OF HACKS AND VIA Al. II |>.

Hie revisers of the Act of 1906 have re-urranged the 
sections and clauses relating to offences and |»enaltioa. In 
tlie Act of 1890, us a rule, they formed part of the section 
setting out the act or omission prohibited. In this Act they 
are grouped together in section» 132 to 1 Hi inclusive.

The Commeiuement of Hii.sin ess.

132. Kvorv director or provisional director of any hank 
and every other person, who. before the obtaining of 
the certificate from the Treasury Hoard, hy this Act 
required, permitting the bank to issue notes or com­
mence business, issues or authorizes the issue of any 
note of such hank, or transacts or authorizes the trans­
action of any business in connection with such bank, 
except such as is bv this Act authorized h» he trans­
acted before the obtaining of such certificate, is guilty 
of an offence against this Act. 53 V.. c. 31, s. 14.

Such certificate may lie issued onl\ after $500,(100 have 
been subscribed, and $250,000 paid in and deposited with 
the Minister of Finance, and a meeting of subscribers field 
and directors elected : secs. 13 and 14

The punishment for an offence against the Act is a fine 
not exceeding $1.000. or imprisonment not e .weeding 5 years 
or both : sec. 157.

The Sale and Transfer of Shares

133. Any person, whether principal, broker fir agent, who 
wilfully sells or transfers or attempts to sell or trans­
fer,—
(a) any share or shares of tin- capital stock of any hank 

bv a false number: or.
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(5) any tihan1 or share* of which the person making 
such sale or transfer, or in whose name or on 
whose behalf the same is made, is not A the time 
of such sale, or attempted sale, the registered 
owner; or,

(c) any share or shares, without the assent to such sab- 
of the registered owner thereof ;

is guilty of an offence against this Act. 53 V.. c. 31, 
s. 37. '

Such transactions are null and void; sec. 45. The prac­
tice of numbering hank shares has not been adopted in Can­
ada.

The punishment for an offence against the Act is laid 
down in section 157.

The Cash Reserve,?.

134. Every- bank which at any time holds less than forty 
pei- centum of its cash reserves in Dominion notes 
shall incur a penalty of five hundred dollars for each 
such offence. 53 V., c. 31, s. 50.

This penalty is for a violation of section 60. and is 
recoverable at the suit of His Majesty : sec. 158.

The Issue and Circulation of Nates.

135 Penalties for exceeding limit If the total amount 
of the notes of the bank in circulation al any time 
exceeds the amount authorized by this Act the bank 
shall,—
(a) if the amount of such excess is nor over one thou­

sand dollars, incur a penalty equal to the amount 
of such excess ; or,

(b) if the amount of such excess is over one thousand 
dollars, and not over twenty thousand dollars, in­
cur a penalty of one thousand dollars; or.

(r) if the amount of such excess is over twenty thou 
sand dollars, and not over one hundred thousand 
dollars, incur a penalty of ten thousand dollars; or.
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(d) if the amount of such excess ir- over one hun­
dred thousand dollars, and not over two hundred 
thousand dollars, ineur a penalt\ of fifty thousand 
dollars ; or.

(#•) if the amount of such excess is over two hundred 
thousand dollars, incur a penalty of one hundred 
thousand dollars. 63 V . o. 31. s. 61.

Other hanks may issue notes up to the amount of their 
unimpaired < ; the Bank of British North America up
to seventy-five per cent, of that amount: see #il. The pen­
alty is recoverable at the suit of Hi- Mu josh : see. 168.

136. Unauthorized notes for circulation Kvery person, 
except a bank to which this Act applies, who issues 
or re-issues, makes, draws, or endorses any hill, bond, 
note, cheque or other instrument, intended to cir­
culate as money, or to lie used as a * for
money, for any amount whatsoever, shall ineur a pen­
alty of four hundred dollars.

2. Such penalty shall be recoverable wit!. cost-. in any 
court of competent jurisdiction, by any person who 
sues for the same.

3. A moiety of such penalty shall belong to the person 
suing for the same, and the other moiety to His 
Majesty for the public uses of Canada.

4. If any such instrument i* made for the payment of 
a less sum than twenty dollars, and i> payable either 
in form or in fact to the bearer thereof. <»r at sight, 
or on demand, or at less than thirtv days thereafter, 
or is overdue, or is in any way calculated or designed 
for circulation, or as a substitute for money, the 
intention to pass the same as nmne\ shall lie presum-'d, 
unless such instrument is.—

fa) a cheque on some chartered bank paid by the 
maker directly to his immediate creditor; or,

(6) a promissory note, bill of exchange, bond or other 
undertaking for the payment of money made or

37

8173



V3V TilK HANK ACT. | H. 136

delivered by the maker thereof tx> his immediate 
creditor; and.

(c) not designed U> circulate as money or as a substitut" 
for m ine). 53 V., c. 31, s. 60.

Most of the offences against the Act by individuals are 
punishable by indictment: the penalty in this section is re­
coverable in an ordinary qui tarn action.

The issuing of notes in Canada intended to circulate 
as money is limited to the Dominion Uovernment and the 
banks to which this Act applies.

137. Defacement of notes - Kvery person who in any 
way defaces any Dominion or provincial note, or bank 
note, whether by writing, printing, drawing or stamp­
ing thereon, or by attaching or affixing thereto any­
thing in the nature or form of an advertisement, shall 
be liable to a penalty not exceeding twenty dollars. 
53 V.. c. 31, s. 61.

This penalty is recoverable at the suit of lli> Majesty 
instituted by tin Attorney-General of Canada or by the 
Minister of Finance: s<t. 158.

138. (*) Issue during suspension.—Kv«rv |>erson who. 
being president, vice-president, director, general man­
ager, manager, clerk <>r other officer of the hank, issues 
or re-issues, during any period of suspension of pay - 
merit by the hank of its liabilities, any notes of the hank 
payable to hearer on demand, and intended for cir­
culation, or authorizes or is concerned in any such 
issue or re-issue; and,
(b) If. after any such suspension, the hank resumes 

business without the Icon sent m writing of the 
curator, hereinbefore provided for. every person 
who being president, vice-president, direcetor, gen­
eral manager, manager, clerk or other officer of 
the bank issues or re-issues, or authorizes or is 
concerned in the issue or re-issue of any such 
notes before being thereunto authorized by the 
Treasury Hoard: and.
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(r) Kverv person who attepls. receivi- or takes, or 
authorizes or i- voneerned in. the acceptance, re­
ceipt or taking of air. such notes, knowing the 
same to have been so issued or re-issued, from the 
l>ank. or from such president, vice-president, direc­
tor, general manager, manager, clerk or other 
officer of the hank, in payment or part payment, 
or as security for the payment of any amount 
due or owing to such person hv the hank :

is guilty an indictable offence, and liable to im­
prisonment for a term not exceeding seven years, or 
to a fine not exceeding ho thousand dollar- or to 
both. 63-6-1 \ .. e. *6, s. 10,

This is the punishment provided for a violation of sec­
tion HI.

139 (a) Pledging notes. Kwi v person who. being the 
president, vice-president. director, general manager, 
manager, cashier, or other officer of thehank. pledges, 
assigns, or hypothecates, or authorizes, or is concerned 
in the pledge, assignment or hypothecation of the 
notes of the hank : and,

(b) Kverv person who acicpts. receive-, or lakes, or 
authorizes or is concerned in the acceptance or 
receipt or taking of such notes as a pledge, as­
signment or hypothecation :

shall lie liable to a fine of not less than four hundred 
dollars and not more than two thousand dollars, or to 
imprisonment for not more than tv o years, or to both. 
53 V.. c. 31, s. 5».

By section 63 a bank is prohibited from pledging its 
notes, and no advance or loan thereon i- recoverable from the 
hank or its assets.

140 Issuing notes fraudulently mi Even person who, 
Wing the president, vice-president, director, general 
manager, manager, cashier or other officer of a hank, 
with intent to defraud, issues or delivers, or authorizes 
or is concerned in the issue or deliver) of notes of
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the bank intended for circ ulation and not then in 
circulation ; and,
(b) Every person who, with knowledge of such intent, 

jccepts, receives or takes, or* authorizes or is con­
cerned in the acceptance, receipt or taking of 
such notes ;

shall be guilty of an indictable offence, and liable to 
imprisonment for a tenu not exceeding seven years, 
or to a fine not exceeding two thousand dollars, or to 
both. 53 V., c. 31, s. 52.

A violation of section t»3 is punishable under this section.

Warehouse Receipts, Rills of Lading and other Securities.

In the present Act the following sections, 141, 142, 14:*, 
and 114 have been inserted by tin* revisors to take the place 
of section 79 in the Act of 1890, which reads as follows: 
“ Every bank which violates any provision contained in any 
of the sections numbered sixty-four to seventy-eight (both 
inclusive) shall incur for each violation thereof a penalty 
not exceeding five hundred dollars. The sections named are 
those that relate to the business and powers of banks, and 
correspond generally to sections 7f> to 90 inclusive of the 
present Act.

141. Acquiring contrary to Act.—If any bank, to hccure 
the payment of any bill, note, debt or liability, a< - 
quires or holds.—
(«) any warehouse receipt or bill of lading; or,
(b) any instrument such as is by this Act authorized 

to be taken by the bank to secure money lent,—
(i) to any wholesale purchaser, or shipper of or 

dealer in products of agriculture, the forest, 
ipmrry and mine, or the sea, lakes and rivers, 
or to any wholesale purchaser or shipper of or 
dealer in live or dead stock, and the products 
thereof, upon the security of such products 
or of such live or dead stock, or the product- 
thereof: or.
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(ii) to any pvrsou engaged in business as a whole­
sale manufacturer of any goods, wares and 
merchandise, upon the security of the goods, 
wares and merchandise manufactured by such 
person, or procured for such manufacture;

stu b bank shall, unless,—

(a) such bill, note, debt or liability is negotiated or 
contracted at the time of the acquisition by the 
bank of such warehouse receipt, hill of lading or 
security ; or,

(b) such bill, note, debt or liability is negotiated or 
contracted upon the writ'en promise or agreement 
that such warehouse retHpt, bill ol' lading or se­
curity would be given to the bank; or.

(c) the acquisition or holding by the bank of such 
warehouse receipt, bill of lading or security is 
otherwise authorized by this Act ;

incur a penalty not- exceeding live hundred dollars. 
53 V.. e. 31, ». 79.

It will he seen that the bank incurs the penalty unless 
it acquires the warehouse receipt, bill of lading or security 
in accordance with the provisions of this Act. It cannot 
claim the right to do so under any other law Dominion or 
Provincial. See especially sections 80 to 90.

The penalty is recoverable by action at the suit of His 
Majesty : sec. 158.

142. Selling under power of sale If any debt or liability 
to the bank is secured by.—
(a) any warehouse receipt, or bill of lading; or.

(b) any other security such as is mentioned in the 
last preceding section ;

and is not paid at maturity, such hank shall, if it sells 
the goods, wares and merchandise or products, covered 
hy such warehouse receipt, hill of lading or security, 
under the power of sale conferred upon it by this 
Act. without complying with the provisions to which
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the exercise of such pov'er of sale is. by this Act, 
made subject, incur a penalty not exceeding five hun­
dred dollars. 53 V.. c. Ml, s. 79 : 63-64 V.. c. *6. s. IK.

Section 89 contains the provisions as to such sales.
The penalty is recoverable by action at the suit of His 

Majesty : s<t\ 138.

143. Making false statement.—Kver\ person if guilty of 
an indictable offence and liable to imprisonment for 
a term not exceeding two years who wilfully makes 
any false statement,—
(a) in any warehouse receipt or bill of lading given 

under the authority of tins Act to any bank ; or,
(b) in any instrument given to any bank under the 

authority of this Act. as security for any loan of 
money made by the bank to any wholesale pur­
chaser or shipper of or dealer in products of 
agriculture, the forest, quarry and mine, or the 
sea. lakes and rivers, or to any wholesale. pur­
chaser, or shipper of or dealer in live or dead 
st<*!< and ; lie products thereof, whereby any such 
products or stock is assigned or transferred to the 
bank as security for tile payment of such loan : or.

(r) in any instrument given to an. bank under the 
authority of this Act. as smiriiy for any loan of 
money made by the bank to any person engaged 
in business as a wholesale manufacturer of any 
goods, wa-es and merchandise, whereby any of the 
goods, wares and merchandise manufactured by 
him. or procured for such manufacture, are trans­
ferred or assigned to tin- bank as security for the 
payment of such loan. 33 V., c. 31. s. 75.

The ( riminal Code, section 425, provides that any ware­
houseman. forwarder, etc., who gives a false warehouse or 
shipping receipt is guilty of an indicta* le offence and liable 
to three years’ imprisonment, as is also any person who know­
ingly and wilfully accepts, transmits or uses any such false 
receipt. Section 121 makes any person liable to the same
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punishment who wilfully makes any false statement in any 
receipt, eertitieate or aeknow idgmem for grain, timber or 
other goods or property which ran he used for any of the 
purposes in the Bank Act

144. Depriving bank of pledged goods Kverv person 
who, having possession or control of any goods, wares 
or merchandise covered by any warehouse receipt or 
hill of lading, or In any such security as in the last 
preceding section mentioned, and having knowledge 
of such receipt, bill of lading or M*mritv. without the 
consent of the hank in writing, and lie fore the ad- 
vamoe, hill, note, debt or liability thereby secured 
has been fully paid.—

(u) wilfully alienates or parts with any such goods, 
wares or merchandise; or.

(b) wilfully withholds from the hank [fossession of any 
such goods, wares and merchandise, upon demand, 
after default in payment of such advance, hill, 
note, debt or liability;

is guilty of an indictable offeiuc, and liable to im­
prisonment for a term not exceeding two years. 53 
V., c. 31. s. 75; (13-64 V.. e. 26. s. is.

See Criminal Code, sec. 426.

145. Sale of pledged shares, -(«) If any hank having, by 
virtue of the provisions of this Act, a privileged lien 
for any debt of liability for any debt to the bank, on 
the shares of its own capital stock of the debtor or 
person liable, neglects to sell such shares within 
twelve months after such debt or liability has accrued 
and become payable; or.

(b) If any such bank sells any such shares without 
giving notice to the holder thereof of the intention 
of the hank to sell the same, by mailing such notice 
••n the jx>st oflire post pa d. to the last known ad­
dress of such holder, at least thirty Jays prior to such 
sale;
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such banh shall iircur, for each such offence, a |k;h- 
ii I tv not exceeding five hundred dollars. 53 V., v. 31 . 
s. 70.

'I’lic abo/c penalty is for a violation of section 77. It is 
recoverable by action at the suit of IIis Majesty: sec. 15H.

Prohibiled Business.

146. Bank doing. —If any bank, except as authorized by 
this Act, either directly or indirectly,—
(a) deals in the buying or selling or bartering of 

goods, wares and merchandise, or engages or is 
engaged in any trade or business whatsoever: or.

(/#) purchases, deals in, or lends money or makes 
advances upon the security or pledge of any share 
of its own capital stock, or of the capital stock 
of any bank; or,

(r) lends money or makes advances upon the security, 
mortgage or hypothecation of any , tene­
ments or immovable property, or of any ships or 
other vessels, or upon the security of any goods, 
waves and merchandise ;

such bank shall incur a penalty not exceeding five 
hundred dollars. 53 V., c. 31, s. 79.

The above penalty is for a violation of section 7(>.

See section 158.

Return*,

147. Not making monthly returns. -Every bank which
neglects to make up and send to the Minister, within 
the first fifteen days of any month, any monthly return 
by this Act required to he made up and sent in within 
the said fifteen days, exhibiting the condition of the 
bank on the last juridical day of the month last pre­
ceding. and signed in the manner and by the persons 
by this Act required, shall incur a penalty of fifty 
dollars for each and every day. after the expiration

78
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of such time, during which the hank neglects to make 
and send in such return. 53 V ., c. 31, s. 85.

The above penalty is for a violation of section 112.

See sections 152 and 158.

148. Not making special returns.—Every hank winch 
neglects to make and send to the Minister, within 
thirty days from the date of the demand therefor 

by the Minister, or, if such time is extended by the 
Minister, within such extended time, not exceeding 
thirty days, as the Minister may allow, any special 
return, signed in the manner and by the persona by 
this Act required, which, under the provisions of this 
Act, the Minister may, for the purpose of affording 
a full and complete knowledge of the condition of 
the bank, call for, shall incur a penalty of five hun­
dred dollars for each and every day during which 
such neglect continues. 53 V., e. 31, s. 86.

The above penalty is for a violation of section 113.

See sections 152 and 158.

149 Not making return of unpaid drafts Every hank 
which neglects to transmit or deliver to the Minis­
ter. within twenty days after tin* <*lose of any calen­
dar year, a return, signed in the manner and by 
the persons and setting forth the particulars by this 
Act required in that behalf, of all drafts or hills of 
exchange issued by the hank to any person and re­
maining unpaid for more than live years prior to 
the date of such return, shall incur a penalty of 
fifty dollars for each and every day during which 
such neglect continues. 63-64 V.. c. 26. s. 21.

The above penalty is for a violation of section 114. s.s. 3.

See sections 152 and 158.

150. Not sending list of shareholders.—Every hank 
which neglects to transmit or deliver to the Minister, 
within twenty days after the close of any calendar 
year, a certified list, as by this Act required, show­
ing,—
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(«) thv names of the shareholders of the hank on tlie 
last day of such calendar year, with their addi­
tions and residences ;

(/>) the number of shares then held by such share­
holders respectively : and,

(r) the value at par of such shares; 
shall incur a penalty of fifty dollars for each and 

every day during which such neglect continues. 53 
V., c. 31, s. 81.

The above penalty is for a violation of section 114, s.s. 2.
See sect ions 162 and 158.

151. Not making list of unpaid dividends Kvery hank 
which neglects to transmit or deliver to the Minis­
ter, within twenty days after the close of any calen­
dar year, a return, signed in the manner and by the 
persons by this Act required, of all dividends which 
have remained unpaid for more than five years, and 
also of all amounts or balances in respect of which 
no transactions have taken place, or upon which no 
interest has been paid, during the five year- prior t" 
the date of such return, and setting forth such fur­
ther particulars as are by this Act required in that 
behalf, shall incur a penalty of fifty dollars for each 
and every day during which such neglect continues.

2. The said term of five years shall, in case of moneys 
deposited for a fixed period, be reckoned from tin* 
date of the termination of such fixed period. 53 V . 
c. 31, 8. 88.

The above penalty is for a violation of section 114, s.s. 1
See sections 152 and 158.

152. Date stamp on envelope -If any return or list, 
mentioned in either of the last five preceding sec­
tions, is transmitted by post, the date appearing, hv 
the post office stamp or mark upon the envelope or 
wrapper inclosing the return or list received by the 
Minister, as the date of deposit in the post office of
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the place at which the chief office of the hank wan 
situated, shall be taken prima facie, for the purpose 
of any of the said sections, to be the day upon 
which such return or list was transmitted to the 
Minister. 53 V., e. 31, ss. 85 and Ht»; f>3-f»4 V„ c. 
*(», sec. **.

153. Making wilfully false statement.—Tlie making of 
any wilfully false or deceptive statement in any ac­
count. statement, return, report, or other document 
respecting the affairs of the bank is an indictable 
offence punishable, unless a greater punishment is 
in any ease by law prescribed therefor, by imprison­
ment for a term not exceeding five years.

2. tivvry president, vice-president, director, auditor, 
manager, cashier or other officer of the bank, who,—
(a) prepares, signs, approves or concurs in any such 

account, statement, return, report or document 
containing such false or deceptive statement ; or,

(b) uses the same with intent to deceive or mislead 
any person ;

shall be held to have wilfully made such false or 
deceptive statement, and shall further be responsible 
for all damages sustained by any person in conse­
quence thereof. 53 V.. e. 31, s. 99.

This section comes down to us without material change 
from the Act of 1871 It has been claimed that under the 
second sub-section the simple signing, approving or concur­
ring in the false statement by the officers named, without 
their actually knowing it was a false statement, is sufficient 
to make them liable to the punishment named in the first 
sub-section, and that a mens rea is not a necessary ingre­
dient of the offence. Our courts, however, do not appear 
to have adopted this construction of the section.

A reference to Schedule I). shews that the statement 
of the president and manager to the monthly returns made 
under section 11* are only declared to be correct “to tlv 
best of our knowledge and belief.*’

M’L.B.A. 16
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Complaints under this section, as a rule, either come 
under the statement submitted by the directors at the 
annual meeting: sec. 54, or under the monthly returns to 
the Government, section 112.

In an indictment under this section in the Act of 1871 
for having unlawfully and wilfully made a wilfully fain* 
and deceptive statement in a return respecting the affairs 
of the bank, it was held not necessary to allege that the 
return was one required by law to be made by the accused, 
or that any use was made by him of such return, or to 
specify in what particulars it was false. The enumeration 
in the indictment of several alleged false statements con­
stitute but one count, and a general verdict is sufficient if 
the statement is shown to he false in any one of the par­
ticulars alleged. It is not necessary to allege in the indict­
ment that the false statement was made with intent to 
deceive or mislead : The Queen v. Cotté, 22 L. C. J. 141 
(1877).

Where the Judge charged the jury that wilful intent 
to make a false return might be inferred from all the cir­
cumstances of the case proved to their satisfaction, this wat- 
held to be a proper instruction : Keif. v. Hincks, 24 L. ('. 1. 
116 (1879).

It is not necessary that the information should be lain 
by a shareholder or creditor of the hank ; it may be done 
by any citizen, even though he is a debtor of the bank : 
Mollevr v. Lou prêt, 8 L. N. 305 (1885).

The annual report of the bank submitted to the share­
holders is a statement within the meaning of the section 
not only to them but to the public, and if shown that it was 
made with intent that it lie acted upon, directors may be 
liable to third parties: Ithodes v. IS tarn es, 22 L. C. J. 113 
(1878).

An indictment is sufficient in form if it charges in sub­
stance the offence created bv the Act. A charge that the 
accused made a “ wilful false and deceptive statement 
and con eming the affairs of the bank, sufficiently charges 
an offence under section. 99 of the Hank Act. 1890: 77/v 
Queen v. Weir. Q. R. 8 Q. R. 521 (1899); 3 Can. Cr. Cas. 102.
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Directors may be held personally responsible for losses 
incurred through u statement which they know to he untrue, 
or where they are guilty of such gross negligence as to 
amount to fraud: Parker v. McQuesten. 32 U. Q. B. 273 
(1872); McDonald v. Raul, in, M. !.. li. 7 S. 0. 14 (1890).

An innocent director, however, is nut liable for the 
fraud of his co-directors in issuing to the shareholders taUe 
and fraudulent reports and balance sheets, if the books 
and accounts have been kept and audited by duly appointed 
and responsible officers, and he has no gr for suspect­
ing fraud: In re Denham <(’• Co., 25 Ch. It. 752 (1883).

Where the collapse of a hank was due to overdrafts 
which the cashier, the principal executive officer of the 
hank under the directors, whose accounts had been audited, 
duly appointed and entirely independent of the directors, 
had irregularly and improperly allowed to certain customers, 
it was held that by the law of Quebec as by the law of 
England, a charge of negligence could not be established 
against the president of the hank simply by reason of his 
having in good faith failed to detect the cashier's conceal­
ment of such overdrafts. Dovey v. Cory, (1901) A. C., 
followed: Prefontaine v. Grenier, (1907) A. C. 101.

In the same case in the Court of Appeal. Quebec, Q. R 
1,5 K. B. 143 (1906). it was held that the signing of the 
statements by the president when he had no reason to 
suspect they were inaccurate or false did not amount to 
the making or approval of wilfully false statements under 
section 99 of the Bank Act, 1890.

In the King v. Lovitt, 41 N. S. 240 (1907), 3 Eastern 
L. R. 384. it was held by two judges that there wa* no 
guilty knowledge on the part of the defendant as president 
of the falsity of the returns to the government signed by 
him. and that the case should have been withdrawn from 
the jury. Two others were in favour of a new trial on 
account of misdirection in the charge, while the fifth judge 
who thought there was no evidence to warrant a conviction 
joined in a judgment ordering a new trial.

Calls in the Came of Suspension of Payment.

154. Punishment for refusal to make, -(o) If any sus­
pension of payment in full, in specie or Dominion
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notes, of all or any of the notes or other liabilities 
of the bank continues for three months after the 
expiration of the time which, under the provisions 
of this Act, would constitute the bank insolvent; and,
(6) if no proceedings are taken under any Act for 

the winding-up of the bank; and,
(r) if any director of the bank refuses to make or 

enforce, or to concur in the making or enforcing 
of any call on the shareholders of the bank, to 
any amount which the directors deem necessary 
to pay all the debts and liabilities of the bank.

such director shall be guilty of an indictable offence, 
and liable,—
(a) to imprisonment for any term not exceeding two 

years; and,
(b) personally for any damages suffered by any such 

default. 53 V., c. 31, s. 92.

The duty of making such calls is set out in section 128.

Undue Vreference to the Bank'* Creditors.

155. Every person who, being the president, vice-presi­
dent, director, manager, cashier or other officer of 
the bank, wilfully gives or concurs in giving to any 
creditor of the bank any fraudulent, undue or unfair 
preference over other creditors, by giving security 
to such creditor, or by changing the nature of his 
claim, or otherwise howsoever, is guilty of an in­
dictable offence, and liable,—
(a) to imprisonment for a term not exceeding two 

years; and,
(b) for all damages sustained by any person in conse­

quence of such preference. 53 V., c. 31, s. 97.

A director of the Exchange Bank had at the time of its 
suspension over $13,000 standing to his credit. A few days 
after the suspension the president of the bank paid him 
sums aggregating $10,000. A creditor laid an information 
against the director, who returned the money. He was.
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however, convicted and sentenced to ten days' imprison­
ment: Reg v. Bunt in, 7. L X. 395 (1883)

One way of giving a preference would be to give bills 
of the hank to an ordinary creditor.

77)#» (Jifing of the Title “ liant,-," etc.

156. Every person assuming or using the title of “ bank," 
“ banking company,” “ hanking house.” “ bt nking as­
sociation " or “ hanking institution,” without 1kmng 
authorized so to do by this Act. or by some other Act 
in force in that behalf, is guilty of an offence against 
this Act. 53 V.. c. 31, s. 100.

Up to the 1st of duly, 1880, any person was at liberty 
to use the word “ bank,” or any of the expressions men­
tioned in this section. It was enacted by 43 Viet. chap. 
22, sec. 10, that any one who used the word “ bank ” after 
that date without being authorized to do so, should be 
guilty of a misdemeanour. The Act of 1883, 40 Viet. chap. 
8, added the other expressions of this section, and required 
the addition of the words 1 not incorporated.” In tin* 
present Act the use of the words is absolutely forbidden.

The punishment for a violation of this section is a 
tine not exceeding $1,000, or imprisonment not exceeding 
five years, or both: sec. 157.

In accordance with the provisions of the Interpreta­
tion Act, R. 8. C. chap. 1, sec. 7. “ person" would include 
a body corporate or a partnership.

PenaJtg for Offence mgntinxt this Act.

157. Every person committing an offence, declared to 
he an offence against this Act, shall he liable to a 
line not exceeding one thousand dollars, or to im­
prisonment for a term not exceeding five years, or 
to both, in the discretion of the court before which 
the conviction is had. 53 V.. c. 31. s. 101.

The ‘‘offences'* against the Act are, (1) Commencing 
business without a certificate: sec. 132; (2) Selling shares
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by a falsa number, or as belonging to one not the owner: 
set. 133; (3) Using unlawfully the name “bank,” etc.: 
sec. 156.

Procedure.

158. The amount of all penalties imposed upon a bank 
for any violation of this Act shall be recoverable 
and enforceable, with co/ts, at the suit of His Ma­
jesty instituted by the Attorney-General of Canada, 
or by the Minister.

2. Such penalties shall belong to the Crown for the 
public uses of Canada: provided that the Governor 
in Council, on the report of the Treasury Board, 
may direct that any portion of any penalty be re­
mitted, or paid to any person, or applied in any 
manner deemed best adapted to attain the objects 
of this Act, and to secure the due administration 
thereof. 53 V.. c. 31, s. 98.

In the case of insolvency these penalties are not a 
charge on the assets of the bank, until all other liabilities 
are paid : sec. 131.

As will be seen from the several sections in which these 
penalties are imposed, they are recoverable from the bank 
in the first instance. As in every case it would be for the 
neglect of a director or officer of the bank, it would have its 
recourse against the officer or officers in default.

The directors of banks are quasi trustees for the gen­
eral body of stockholders, and if any loss should accrue 
to the bank through their violating the provisions of the 
Act, they would he liable individually to make good the loss 
to the hank : Drake v. Hank of Toronto, 9 Grant 116 (1862).

SCHEDULE A.

1. 'Hie Bank of Montreal.
2. The Bank of New Brunswick.
3. The Quebec Bank.
4. 'Hie Bank of Nova Scotia.
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5. The St. Stephen's Bank.
6. The Bank of Toronto.
7. The Molsons Bank.
8. Tlie F.astern Townships Bank.
9. The Union Bank of Halifax.

10. The Ontario Bank.
11. La Banque Nationale.
12. The Merchants Bank of Canada.
13. La Banque Provinciale «lu Canada
14. 'Hie People’s Bunk of New Brunswick.
15. The Union Bank of Canada.
lti. The Canadian Bank of Commerce.
17. The Royal Bank of Canada
18. The Dominion Bank.
19. The Bank of Hamilton.
20. The Standard Bank of Canada.
21. La Banque de St. Jean.
22. 1/8 Banque d’Hochelaga.
23. I>a Banque de St. Hyacinthe.
24. The Bank of Ottawa.
25. The Imperial Bank of Canada.
26. The Western Bank of Canada.
27. The Traders' Bank of Canada.
28. The Sovereign Rank of Canada.
29. The Metropolitan Bank.
30. The Crown Bank of Canada.
31. The Home Bank of Canada.
32. The Northern Bank.
33. The Sterling Bank of Canada.
34. The United Empire Bank of Canada.

63-64 V., c. 26, s. 4, and sob. A.

SCHEDULE B.

An Act to incorporate the Bank.

Whereas the persons hereinafter named have, by their peti­
tion, prayed that an Act be passed for the purpose of estab­
lishing a bank in . ami it is exjiedient to grant
the prayer of the said petition:
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Therefore His Majesty, by and with the advice and consent 
of the Senate and House of Commons of Canada, enacts as 
follows:—

1. The persons hereinafter named, together with such
others as become shareholders in the corporation by this Act 
created, are hereby constituted a corporation by the name 
of . hereinafter called the Bank.

2. The capital stock of the Bank shall be dollars.
3. The chief office of the Bank shall he at
4.

shall be the provisional
directors of the Bank.

5. This Act shall, subject to the provisions of section six­
teen of the Bank Act, remain in force until the first day of 
July, in the year one thousand nine hundred and eleven.

53 V . c. 31. sell. B.: 63-64 V.. c. 26, s. 45.

SCHEDULK C.

In consideration of an advance of........................ dollars
made by the..............................Bank to A. B.. for which the
said Bank holds the following bills or notes : (describe the bills 
or notes, if any), |or. in consideration of the discounting of
the following bills or notes bv the.............................. Bank for
A. B. : (describe the bills or notes),| the goods, wares and 
merchandise mentioned below are hereby assigned to the said
Bank as security for the payment on or before the..................
day of.................................... of the said advance, together with
interest thereon at the rate of... . jier centum per annum from
the.................. day of................... (or. of the said bills or notes,
o! renewals thereof, or substitutions therefor, and interest 
thereon, or as I he rase may be).

This security is given under the provisions of section 
eighty-eight of the Bank Act. and is subject to the provisions 
of the said Act.

The said goods, wares and merchandise are now owned 
by............................and are now in the possession of...............
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and are free from any mortgage, lien or charge thereon (or 
ns the rase mail be), and are in (place or places where the 
(joints are), and are the following tdescription of ifoods 
asm ff ned).

Dated, etc.

(N.H.—The billn or notes amt the (foods, eti.. mat/ be set 
out in schedules annexed.)

(>3-64 V., c. 26, s. 46 and sch.

SCHKDVLR D.

Return of the liabilities and assets of the l>auk on
the day of , A.D.

Capital authorized ............................................$
Capital subscribed.............................................
Capital paid up................................................
Amount of rest or reserve fund......................
Rate per cent, of last dividend declared.......... percent.

LI AltILITI i:s.

1. Notes in circulation ........................................ $
2. Balance due to Dominion Government, after

deducting ad values for credit», pay-lints, 
etc*....................................................... ............

3. Balances due to provincial governments........
4. Deposits by the public, payable on demand.

in Canada ....................................................
5. Deposits by tin» public, payable after notice

or on a fixed day, in Canada......................
6. Deposits el «‘where than »:• Canada................
7. Ixjans from other banks in Canada, secured,

including bills rediscounted........................
6. Deposits by and balances due to other

banks in Canada........................................
9. Balances due to agencies of the bank, or to 

other banks or agencies, in the I'nited 
Kingdom......................................................

6
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10. Balances due to agencies of the bank, or to
other banks or agencies, elsewhere than in 
Canada and the United Kingdom............ $

11. Liabilities not included under foregoing heads

[sen. !»

ASSETS.

1. Specie ........................................................... $
2. Dominion notes ..............................................
3. Deposits with Dominion Government for

security of note circulation......................
4. Notes of and cheques on other banks..........
5. Loans to other banks in t anada. secured, in­

cluding bills rediscounted........................
6. Deposits made with and balances due from

other banks in Canada ..........................
7. Balances due from agencies of the bank, or

from other banks or agencies, in the
United Kingdom........................................

ft. Balances due from agencies of the bank, or 
from other banks or agencies, elsewhere 
than in Canada and the United Kingdom

9. Dominion Government and provincial gov­
ernment securities .....................................

10. Canadian municipal securities, and British,
or foreign, or colonial • securities,
other than Canadian ................................

11. Railway and other bonds, debentures and
stocks............................................................

13. Call and short loans on stocks and bonds in 
Canada ..........................................................

13. Call and short loans elsewhere than in Can­
ada ................................................................

14. Current loans in Canada ...............................
15. Current loans elsewhere than in Canada. . .
16. Loans to the Government of Canada..........
17. Ixians to provincial governments..................
18. Overdue debts .................................................
19. Real estate other than hank premises ....

5
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20. Mortgages on real estate sold by the hank. .$
21. Bank premises.................................................
22. Other assets not included under the fore­

going heads ................................................

*

$

Aggregate amount of loans to directors, and firms of 
which they are partners, $

Average amount of specie held during the month. $
Average amount of Dominion notes held during the 

month, $
Greatest amount of notes in circulation at any time 

during the month, $
1 declare that the above return has been prepared under 

my directions and is correct according to the books of the 
bank.

E. F,
Chief Accountant.

We declare that the foregoing return is made up from 
the hooks of the bank, and that to the best of our knowl­
edge and belief it is correct, and show's truly and clearly the 
financial position of the bank; and we further declare that 
the bank has never, at any time during the period to which 
the said return relates, held less than forty per centum of 
its cash reserves in Dominion notes.
(Place) this day of

A. B., President.
C. D., General Manager.

63-64 V., c. 26. s. 47 and sch. D.





CHEQUES ON A BANK

Hills of Exchange Act.

REVISED STATUTES OF CANADA. 1906 

Chap. 119. Part III.

Thv law of Canada on the- subject of Cheques is found 
in the Third Fart of the Bills of Exchange Act, which 
consists of eleven sections, 165 to 175, inclusive. The first 
three of these relate to cheques generally, and the remain­
ing seven to crossed cheques. They are taken from the 
Imperial Bills of Exchange Act, 188*^, with hut two slight 
changes. The first is the substitution of the word "* hank” 
for “ banker.” The reason for this is that in England the 
hanking business is carried on largely by individuals and 
incorporated companies, while in Canada the Bank Act and 
the Bills of Exchange Act recognize only incorporated hanks 
and savings hanks. The other is the addition of sub-section 
7 to section 169.

Although the language of the Imperial and Canadian 
Acts is thus substantially identical, there are two marked 
differences between the law and the practice in the two 
countries. The first is in section 60 of the Imperial Act, 
which provides that when a bill payable to order on de* 
mand is drawn on a hanker, and he pays it in good faith, 
he is not responsible even if the indorsements are forged. 
This rule applies to a cheque, which is a hill of exchange 
drawn on a banker payable on demand. An effort was 
made by the banks to have this clause embodied in the 
Canadian Act, but the House of Commons was unwilling 
to make the change. The use of crossed cheques in Eng­
land has been adopted largely to overcome the danger aris-
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mg from such forged indorsements. Vnder the Canadian 
law there is not the same necessity, and although the Act 
has introduced the English statute as to the crossing of 
cheques, the practice has been adopted to a very limited 
extent.

The other great difference arises from the fact that 
the practice of getting cheques marked or accepted, so gen­
eral in Canada, is also unknown in England. Kyles says 
in his work on Bills, that cheques are not accepted, and 
that to issue them accepted would probably he an infringe­
ment of the Bank Charter Acts.

A cheque drawn upon a private banker would not be 
a cheque within the meaning of the Bills of Exchange Act, 
and would not be subject to the special rules contained in 
this part of the Act, such as crossing and the like. It 
would be simply a bill ot exchange, payable on demand, 
and subject to such provisions of the Act as apply to an 
instrument of that kind : Trunkfield v. Proctor, 2 O. L. R. 
326 (1901).

In the following notes the references are to the Bills 
of Exchange Act, and not to the Bank Act, when the word 
“ Act ” or “ section ” is used without any more particular 
designation.

165. Cheque defined.—A cheque is a hill of exchange 
drawn on a bank, payable on demand. 53 V. c. 33, s. 
72. Imp. Xct, s. 73*.

Reading this definition in connection with that of a 
bill of exchange in section 17 of this Act, a cheque is an 
A unconditional order in writing addressed by a person 
to a bank, signed by the person giving it, requiring the 
hank to pay on demand a sum certain in money to, or to 
the order of a specified person, or to bearer.”

According to the definition in section 2 (c), bauk *F 
means “ an incorporated bank or savings bank carrying on 
business in Canada ”; that is, one of the hanks to which 
the Bank Act, R. S. C. chap. 2V, applies; or a savings bauk 
under R. S. C. chap. 30 or 32; or a penny bank under R. S. 
(’. chap. 31; or a bank under an old provincial charter.
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In Quebec, under the ( ode, a cheque might be drawn 
upon a private banker as well as upon an incorporated 
hank: Art. 21349. This was the law before the Act in the 
other provinces also.

A cheque should he addressed to the bank bv its pro­
per corporate name, and not to the “ cashier,” “ manager ” 
or “ agent ” of the bank. An instrument addressed to one 
of these would not, strictly speaking, be a cheque within 
the meaning of the Act. and if marked or accepted it might 
be claimed that the bank was not liable, as it would not be 
the drawee of the instrument and consequently could not 
become liable by acceptance.

The words “ on demand " need not be on the cheque, 
as they are understood when no time for payment is ex­
pressed : sec. 23.

A document in the form of a cheque addressed by one 
branch of a bank to another branch of the same hank is not 
a cheque within the meaning of this section, drawer and 
drawee being the same person : Hrown v. \ntional Hunk, IS 
T. L. R. 069 (1902) ; Capital and Counties Hank v. Cordon. 
[19031 A. ('. 240 ; London City and Midland Haul, v. Cor­
don, [1903] A. C. 240.

An order in the form of an ordinary cheque with the 
following words added : “ Provided the receipt form at the 
foot hereof is duly signed, stamped and dated,” is not a 
<he<jue. not tiering unconditional : Ha inns v. London and 
S. IV. Hank [1900] 1 Q. B. 170.

A cheque is not invalid because it is not dated, nor because 
it does not specify the place where it was drawn, nor because 
it is antedated, or post-dated or bears date on a Sunday or 
other non-juridieal day : see. 27 : Wood v. Stephenson, 16 V. C.
Q. B. 419 (1858) : and the fact that it is post-dated is not 
an irregularity: TIitohcock v. Edwards. 00 Tv. T. N. S. 630 
(1889); Carpenter v. Street, 0 T. !.. R. 410 (1890). But 
a cheque dated seven days after delivery is in substance a 
bill of exchange at seven days’ date : Forster v. Mackreth. L.
R. 2 Ex. 163 (1867). A bank should not pay a cheque be­
fore the day of its date: DaSilva, v. Fuller, cited in Morley 
v Cuherwell. 7 M. & W. 178 (1810).
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In the United Staten there has been a conflict an to 
whether a cheque may bo made payable on a day ml mo­
quent <4. its date. Tlie weight of authority in in favor of 
what is law under our Act. that such an instrument is not 
a cheque, ami lias three* days* grace. See Hoiren v. Sewell, 
13 X. Y. 290 (1K55); Morrison v. Hailey, 5 Ohio St. 13 
(1855); Harrison v. Nicollet Haul, U Mum. 188 (1889); 
2 Daniel, sec. 1574. Rut ace contra Ile Brown. 2 Story. ('. C. 
502 (1843); Westminster Haul• V. Wheaton, 4 Tî. 1. 30 
(1856); Champion v. Gordon, 70 Venn. St. 474 18*2) ;
Way v. Totth. 155 Maaa. 374 (1892).

When a cheque is wanting in any material particular, the 
person in possession of it has a prima facie authority to 
fill up the omission m any way he thinks fit: see. 31.

A cheque ia “ issued ” when it is in the hands of a person 
who is entitled to demand cash for it : Ki parte Hignold. 
22 Beav. 143 (1856).

Where the sum payable is expressed in words and also 
in figures, and there is a discrepancy between the two. the 
sum denoted by the words is the amount payable : see. 28.

A material alteration of a cheque makes it. void. If the 
alteration is not ap|«irent a holder in due course may avail 
himself of it as if it had not been altered, and may enforce 
payment of it according to its original tenor: see. 145. The 
following alterations are material:

1. Alteration of the date or of the sum payable: sec. 14«*; 
even though it. be to change it to a later date: Houfton v 
Langmuir. 24 Ont. A. It. 1118 (1897).

2. (’hanging “order” to l»earer: re Commercial Hank-. 
10 Man. 171 (1894): Hooth v. rowers. 56 N. Y. 22 ( 1874)

A customer drew a cheque for $5 and hao t “ marked." 
He altered it to $500 and deposited it with another bank 
and drew the money. The cheque was sent through th. 
Clearing House, and was charged against the former bank 
as $500. The following morning the forgery was discovered 
and notice given, and a refund of $495 claimed. The claim 
was maintains! on the ground that the notice was in time 
and the latter bank had not altered its |>osition in the mean­
time: Imperial Hank v. Hank of Hamilton. (1903] A ('
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The Act does not make it a part of the definition that the 
drawer should be a vu atome v of the bank ; but if a person 
gets goods or money on the strength of a cheque when he has 
no account he is guilty of obtaining the goods or money bv 
false pretences, and is liable to three years' imprisonment : 
Criminal Code, R. S. C. c. 146, see. 405: /ter v. Jackson. .1 
Camp. 370 (1813); Reg. v. D melton. L. R. 2 C. C. 134 
(1874).

The giving of a post-dated cheque implies no more than a 
promise to have sufficient funds in the bank on the date 
thereof, and is not, in itself, a false representation of a fact 
past or present: The King v. Richard. 11 ('an. Cr. Cas. 279 
(1906).

There have been conflicting decisions ai» to whether a 
cheque is money. A good deal will depend on the language 
of the statute to be construed. See illustrations, Nos. 10, 
11, 12, and 51, post.

2. Provisions as to bills to apply.—Kxcept as otherwise 
provided in this part, the provisions of this Act 
applicable to a bill of exchange payable on demand 
apply to a cheque. 53 V., c. 33, s. 72. Imp. Act, s. 
73.

The exceptions are, (1) that failure to present a cheque 
for payment within a reasonable time does not discharge 
the drawer, except in so far as he is damaged thereby: 
sec. 176: (2) that the bank should not pay after notice of 
the customer’s death: sec. 167: and (3) the provisions relat­
ing to crossed cheques: secs. 168 to 175, inclusive.

The law as to the presentment of a cheque for payment 
differs from that respecting a bill of exchange payable on 
demand. In suing on a cheque it is not necessary to allege 
or prove presentment within a reasonable time or protest 
for non-payment. These are matters of defence. It is for 
the drawer to allege and prove damage: De Serres v. Ewird, 
Q. R. 17 S. C. 199 (1899).

The chief provisions of the Act relating to bills payable 
on demand, which also apply to cheques, are the following: 

m’l.b.a. 17
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(1) There are no days of grace: see. 42; (2) when they 
appear on their face to have been in circulation for un un­
reasonable length of time they are deemed to he overdue, 

so as to prevent a holder from acquiring them free from 
defects of title: sec. 70; (3) they must be presented for 
payment within a reasonable time after endorsement to 
charge an endorser : sec. Mb.

A cheque being a bill of exchange does not operate as 
an assignment of funds in the hands of the bank available 
for the payment thereof, and until it accepts a cheque the 
hank is not liable on it: sec. 127. The holder of an un­
accepted cheque, consequently, cannot sue the bank upon 
it. except under the circumstances mentioned in section 
lfiti. 1 ndcr the Code it was held in Quebec that a cheque 
was an assignment of so much of the drawer’s funds: 
Marier v. Maisons Bank, 23 L. C. •). 203 (1879). This is 
the law in Scotland : sec. 53, sub-sec. 2 of the imperial 
Act ; and also in France : Xouguier. (ss.) 392, 431.

Section 49 of the Act provides that where a signature 
on a hill is forged or placed thereon without authority it is 
wholly inoperative: Provided that if a cheque payable to 
order is paid by the drawee upon a forged indorsement out 
of the funds of the drawer, or is so paid and charged to his 
account, the drawer shall have no right of action against 
the drawee for the recovery back of the amount so paid, 
nor anv defence to any claim made by the drawee for the 
amount so paid unless he gives notice in writing of such 
forgery to the drawee within one year after he has acquired 
notice of such forgery. In case of failure by the drawer 
to give such notice within the said period, such cheque 
shall be held to have been paid in due course as respects 
every other party thereto, who has not previously instituted 
proceedings for the protection of his rights.

ILLUSTRATIONS.

1. The production of a cheque is not even prima facie 
evidence of money lent by the drawer: F osier v. Fraser, 
Boh. & Jos. Dig. 052 (1840): Nichols v. Ryan, 2 R. L. Ill 
(1808): Dufresne v. St. Louis. M. L. R. 4 S. C. 310 (1888)
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2. A cheque may he post-dated, and is then payable on 
the day of its date without grave : Wood v. Sle/dienson. 16 
V. C. Q. B. 41!) (1858).

3. Where plaintiffs accepted from defendant a clique of 
a third party in part payment of goods, and presented it at 
the hank the next day, and also applied several times to 
the drawer, hut did not notify the defendant for a week, 
held that the latter wa> not liable : Itrdpath v. Kolfoge, 16 l . 
C. Q. B. 433 (1858).

4. Plaintiff deposited in defendant's hank the cheque of 
a third party on another bank in the same town. Defend­
ants credited it in his pass-book as cash and stamped it as 
their property. They presented it the next business day 
when it was dishonoured. If they had presented it the same 
day it would have liven paid Held, that the hank was 
not liable: Owens v. Quebec Bank\ 30 I'. ( . (). B. 382 (1870).

5. A cheque operates as payment until it has been dis­
honoured. It may lie received either as conditional or as 
absolute pa) ment : Hughes v. Cumula Permanent A. <(• S. X, 
39 V. C. Q. B. 221 (1816).

6. Where a hank paid cheques on forged indorsements, 
the receipt given by the plaintiffs at the end of the month 
was. at most, an acknowledgment that the balance was cor­
rect on the assumption that the cheques had lieen paid to 
the proper parties. Where the names of tin* payees bad 
also been forged on an application for a loan to plaintiffs, 
the cheques were not payable to fictitious payees : Agricul­
tural d; A. Association v. Federal Hank, 6 Ont. A. If. 192 
(1881).

7. The Bank of Montreal allowed a private hanker at 
London to put on his cheques “ payable at Bank of Mon­
treal, Toronto, at par." Held, that these words simply 
meant that there would he no charge for cashing the 
cheques, and not that the Bank of Montreal would pay 
them if there were no funds of the drawer to meet them : 
Hase-Belford Printing Co. v. Bank of Montreal. 12 O. R. 544 
(1886).

8. The Finance Minister deposited a cheque on the Bank 
of P. E. 1. in the Bank of Montreal, at Ottawa, which placed
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the amount to his credit. On the dishonour of the cheque the 
Bank of Montreal was entitled to reverse the entry, as it 
was not a holder for value, but merely an agent for col­
lection : The Queen, v. Hunk of Montreal, 1 Exch. Can. 154 
(1886).

9. The payee of a cheque took it to the bank on which 
it was drawn the same day as he received it from the 
drawer, and had it marked “ good,” the amount being 
charged to the drawer’s account ; but he did not demand 
payment. The hank suspended payment that evening, and 
the next day the cheque was presented for payment and 
dishonoured. Held, that the drawer was discharged from 
all liability thereon. Boyd v. Nasmith. 17 O. R. 40 (1888); 
Legaré v. Arcand, Q. R. 9 S. C. 122 (1895) ; Banque Jacques 
Cartier v. Corporation de bimoüou, Q. R. 17 S. C. 211 
(1899) ; Merchants Bank v. State Bank. 10 Wall. (U.S.) 647 
(1870) ; First National Bank v. Teach, 52 N. Y. 350 ( 1873).

10. The handing by a debtor to his creditor of the 
cheque of a third person upon a bank in the place where 
the creditor lives, the maker of the cheque having funds 
there to meet it, is a “ payment of money to a creditor " 
within the meaning of R. 8. 0. chap. 124, sec. 3, sub-sec. 
1 : Armstrong v. Ilenistreet, 22 O. R. 336 (1892). (Over­
ruled by No. 11 below.)

11. Indorsing and giving to a creditor the unaccepted 
cheque of a third person in the debtor’s favor is not a 
payment of “ money ” within the meaning of section 3 of 
17 s. 0. chapter 124: Davidson v. Fraser, 23 Ont. A. R. 
439 (1896); affirmed, 28 8. (\ Can. 272 (1897).

12. An insolvent trader sold his stock to a bona fide 
purchaser. Both were customers of the same bank which 
had a mortgage on the stock. The purchaser gave the 
bank his cheque in payment. This was held to be a ” pay­
ment of money”: Gordon Mackay <f* Co. v. Union Bank. 
26 Ont. A. R. 155 (1899). Followed in Bobinsoti v. McGil- 
livrav, 2 O. L. R. 232 (1906); 39 S. C. Can. 281 (1907).

13. The agent of a life insurance company sent in appli­
cations, some genuine and some forged, on which the com­
pany sent him policies. The genuine ones lapsed, bn» he
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kept both classes on foot and sent in forged claims repre­
senting that the parties were dead. Cheques were sent to 
him payable to the order of the alleged claimants whose 
names were forged. He endorsed the cheques in the names 
of the respective payees, and received the proceeds from 
the bank. Held that the cheques were payable to fictitious 
or non-existent persons, and therefore payable to hearer, 
and the bank was not liable to the insurance company: 
London Life Ins. ('u. v. Motsnns Hunk. H O. L. It. 238 (1901). 
See Yinden v. // nil lies, [ 1905] I 1\. It. 195: Maebeth v. N. 
d- 8. Wales Hank, j 1906 | 2 K. K. 718.

14. An instrument in the form of a cheque with the 
words “cheque conditional deposit ** written on the face of 
it. is not a cheque, not being an unconditional order to pay : 
Hafelj/ v. Elliot 1. 9 0. L. It. 18.1 (1905).

15. A government clerk forged departmental cheques, 
and deposited them under a fictitious name in different 
banks which collected them from the drawee bank through 
the clearing house, and paid out the money after the pay­
ment of the cheques. By fraudulent checking of the lists 
of departmental cheques paid, lie procured the sending to 
the bank certificates of the correctness of such lists. His 
forgeries were not discovered for months. Held, affirming 
the trial Judge and the Ontario Court of Appeal, that 
there could he no estoppel against the Crown, that the 
drawee bank was liable and could not recover from the 
collecting banks : Hank of Montreal v. The Kina. 38 S. C. 
Can. 258 (1907). Leave to appeal refused by Privy Council.

16. A bank was held liable for the amount of a cheque it 
had lost, which the drawer disputed, although the latter had 
been guilty of negligence in not objecting earlier when it wa- 
entered in his pass-book : Fournier v. Union Rank. 2 Ste­
phens’ Que. Dig. 99 Cons. Que. Dig. 185 f 1873).

17. Where an account bears interest, it ceases on the 
amount of a cheque drawn on the account when the cheque 
is marked, although the money is not actually drawn out until 
long aftnr : Wilson v. Banque Ville Marie, 3 L. N. 71 (1880).

18. A bank was held liable to the hoi Jer of a marked 
cheque: Ranque Nationale v. City Hank. 17 L. C. J. 197
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( 187.'?), <*ven when marked good only on a future dav by the 
president and cashier: Exchange Bank v. Banque du Peuple. 
M. !.. R. 3 Q. B. 232 (1886). Items of claim older than a 
cheque cannot properly he set up in compensation against it: 
Dorian v. Dorian, 5 L. N. 130 ( 1882).

19. An mstruinent in the form of a cheque is non»» the 
less a cheque lava use not drawn against money on deposit, 
hut because an overdraft or advance by the hank : Bank of 
Montreal v. Ban kin. 4 L. X. 302 (1881).

20. A cheque should be presented the day after delivery 
and notice of dishonor given to charge the indorser: Lord v. 
Hunter, 6 L. X. 310 (1883); Haddington v. Schlenker, 4 
B. & Ad. 752 (1833).

21. A cheque is a commercial matter, especially when 
given by a trader, and payment of it may Ik* proved by parol 
in the Province of Quebec, even when above $50: Baril v. 
Tetrault, 29 L. C. J. 208 (1885).

22. A hank acting as agent for another hank is not author­
ized, in the absence of an express agreement, to cash a cheque 
drawn upon the principal hank, hut not accepted by it; 
Maritime B»enk v. Union Bank, M. L. R. 4 S. 0. 244 (188S).

23. A cheque payable to C. M. & S., or bearer, was in­
dorsed by them and stamped for deposit to their credit in 
the hank where they kept their account. Their clerk, in­
stead of depositing it, took it to the hank on which it was 
drawn, and the teller paid it without noticing the writing on 
the back. It was held that such a cheque could not be re­
st ri et ively indorsed, and the bank so paying it was not liable: 
Exchange Bank v. Quebec Bank, M. L. R 6 S. 0. 10 ( 1890).

24. Where a person for accommodation lends his cheque 
to another jierson he cannot refuse* to pay the same to a third 
party who in good faith has given value for it: Kenny v. 
Price. 20 R. L. 1 (1890).

25. A jierson receiving a cheque seven months after its 
date, and after it was drawn, has no greater right against the 
drawer than the previous holder, in whose hands it was void 
as having been given for illegal expenditure at an election: 
Dion v. Boulanger. Q. R. 4 S. C. 358 (1893) ; confirmed in 
Review. 31st October, 1893.
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26. A third party, who is the holder in good faith, of a 
cheque given in settlement of a gambling debt van recover the 
amount. The fact that tin* choque was not presented at the 
bank until a month after it. was drawn doe» not prevent re­
covery against the drawer: Dion \. Lachance, Q. ÏÎ 14 S. C. 
77 (1898).

27. Cheques and other negotiable instruments are pre­
sumed to have been given for value although this is not ex­
pressed . 'Hie evidence to rebut this presumption must he 
clear and convincing: Larraway v. Harvey, Q. R. 14 S. C. 
97 (1898).

28. L. gave an agent A. a cheque payable to the order of 
M., marked “ deposit.’* to be used as a deposit on a purchase 
from the latter through his intervention. M. indorsed and 
applied the cheque on an old account against A. Held, that 
M. was, under the circumstances, bound to account to !.. for 
the amount of the cheque: Leifutcliitz v. Montreal Street It y 
Co.. Q. K. 9 i). It. 518 ( 1899).

29. The payee of a cheque endorsed it and gave it for col­
lection to a bank, which placed to his credit the amount les* 
the cost of collection, and sent it to the hank on which it 
was drawn, accepting a draft on the head office of the latter 
hank. This was sent through the clearing house, hut before 
presentation the bank (drawee) had suspended payment. 
Held, that the payee ’ 1 only the ordinary liability of
an indorsee and was liberated by the surrender of the 
cheque, and the acceptance of the draft : Banque ite St. 
Hyacinthe v. Guilbault, 8 R. 3. 115 ( 1901).

30. The statement that a cheque “ was duly presented ” 
for payment is sufficient : Knauth Machod \. Stern. 30 X S. 
251 ( 1897). See also Crowell v. Loti yard, 28 N. S. 257 
(1896).

31. The initialling of a cheque by the cashier does not 
amount to an acceptance. A cheque so initialled received 
by the defendant only a few days before the trial, when it 
was more than four years old. could not be used by him as a 
set-off to the bill of exchange on which he was sued : Com­
mercial Bank v. Fleming, 1 Stevens* X. TV Dig. 294 ( 1872).

32. H. owed defendant $590. and induced him to indorse 
his ( H.*s) cheque for $1.000 on a bank at X.. out of the pro-

ZZ
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ceeds of which the debt was to l>e paid. The two went to a 
bank at W. to get casli for the cheque. FT. alone went into 
the manager's room, and on his return told defendant he 
had given the cheque to the manager to forward it to N. for 
collection. H., in fact, retained the cheque, and the same 
day transferred it to plaintiff for value. Held, that defend­
ant was liable on the cheque : Arnold v. Caldwell, 1 Man. 
L. R. 81 (1884).

33. Where a hank certified a cheque at the request of the 
drawer, who afterwards altiered it. making it payable to 
bearer instead of to order ; this is a material alteration, and 
the bank is not liable on the cheque to the drawer or his as­
signs : He Commercial Haul,- Banque il’Hnchelaga’s Case, 10 
Man. !.. l,\ i: i ( 189 i ).

34. A hanker paid a cheque where the amount had been 
raised, but in such a way that it could not be easily detected. 
He was held liable to the customer for the difference between 
the genuine and the altered cheque : Hall v. Fuller, 5 R. & 
C. 750 ( 182(5).

35. Where a cheque was so carelessly drawn as to be easily 
altered by the holder to a large sum, so that tihe bankers, 
when they paid it, could not distinguish the alteration : Held, 
that the loss must fall on the drawer, as it was caused by his 
negligence: Young v. Orote. 1 Bing. 253 (1827) Om-i 
ruled by I mite rial Haul' v. Bank of Hamilton, [" 1003] A. 
('. 40.

36. Filling in a blank cheque with a larger sum than that 
authorized is forgery: Beg. v. Wilson, 2 C. & K. 527 (1847).

37. The holder of an unaccepted cheque has no right of 
action against a bank even if it has improperly refused to 
honour the cheque, as there is no privity of contract between 
him and the bank : Malcolm v. Scott, 5 Exch. 601 (1850) : 
Fourth Street Bank v. Yardloy, 165 FT. 8. 634 (1897).

38. 1 f there are not sufficient funds to meet a cheque, the 
bank should not give any more than the information of the 
fact; it should not disclose the actual balance: Foster v. 
Bank of London, 3 F. & F. 214 (1862).

39. An authority to draw cheques does not necessarily 
include an authority to draw bills : Forster v. Mackreth, !.. R. 
2 Ex. 163 (1867).
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4U. The of a third party may be the subject of a
valid donatio mortis causa: Veal v. Veal. 27 Reav. 303 
(1859) ; Clement v. Cheesetnan. 27 Ch. 1). 631 ( 1884). The 
cheque of the donor, not presented until after his death, is 
not : Hewitt v. Kaye, L. K. 6 Eq. 198 (1868) ; Beak v. Beak, 
L. R. 13 Eq. 489 ( 1872). ll is if presented, even though 
not paid : Bromley v. Brunton, L. R. 6 Eq. 275 ( 1868).

41. A cheque is not an equitable assignment of so much 
of the drawers funds in the hands of his banker, or of a 
chose in action: llopkinson v. Forster. L. R. 19 Eq. 74 
(1874); Schroeder v. Central Bank, 34 L. T. N. S. 735 
(1876).

42. A cheque sent as being “ in full of all demands ” was 
retained and cashed and a receipt sent as on account. The 
drawer of the cheque demanded its return. The creditor 
sued for the balance of his claim. It was held that the 
keeping of the cheque was not conclusive that there was 
accord and satisfaction, but that it was a question of fact 
on what terms the cheque was sent, and plaintiff recovered 
judgment for the balance : Day v. Me Lea, 22 Q. B. I). 610 
( 1889). See also tto the same effect, Nathan v. Ogdens, 22 
T. L R. 57 (1905).

43. A tenant proposed to assign his lease, and the land­
lord handed a license to sub-let to an auctioneer and house 
agent, with instructions to deliver it only on receipt of the 
rent. The agent accepted the tenant’s cheque for the amount 
and gave up the license. The cheque was dishonoured. The 
agent was held liable for the amount : Pape v. Westcott,

1894] I Q. B. 878.
44. Where a person pays a post-dated cheque into his 

hank in order that the amount may la* placed to the credit 
of his account, and the amount is so placed, the bank are 
holders for value of the cheque: /loyal Bank v. Tottenham, 
11894] 2 Q. R. 715.

45. A cheque is drawn in favour of a person who does 
not really exist, although the drawer supposes that he does. 
This does not prevent the cheque being really payable to 
hearer, under section 7, subsection 3. of the Bills of Ex­
change Act (now sec. 21, s.-s. 5). as being payable to a fieti-

44
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tious or non-v&isting person: Glutton v. Attenborough, 
[ 1895) 2 i). B. 707; affirmed, 11897 | A. <’. 90.

40. A solicitor who is authorized to accept a tender of 
mortgage money on behalf of his client is not# at liberty to 
accept a banker’s cheque, and the tender of a cheque is in­
sufficient : lil umber g v Life Interests <(• R. S. Corporation. 
11898] 1 Ch. 27.

47. Where a cheque was given in nt, of bets on
hors<* races, and indorsed for value to the plaintiff, who was 
aware of the consideration, it Mas held that he could not! 
recover, as the consideration was illegal under 5 & G William 
IV. eli. 11: Woolf v. Hamilton, 11H9S] 2 Q. B. 337.

48. The only effect of a drawee bank initialling a cheque 
is to certify that it has funds of the drawer to meet it. Where 
a certified cheque is deposited and credited to the depositor, 
the presumption is that the bank accepted it as agent of the 
depositor to cash it. and not as acquiring title and guarantee­
ing it* payment : (laden v. A en>fomidland Savings liant\ 
|1899] AC. 281.

49. Defendant, who was not a party to a cheque, at tin* 
request of the payee, wrote his name on the back of it. add­
ing the words suns recours. It was held that under section 
16 of the Kills of Kxchange Act, he could thus negative his 
liability as an indorser : Wakefield v. Alexander 17 T. !.. 1!. 
217 (1901).

50. A banker's draft payable to order on demand, ad­
dressed by one branch of a bank to another branch of the 
same bank and not crossed, is not a cheque, not being ad­
dressed bv one person to another: Capital and Counties Rani 
v. Gordon. |1903] A. C. 240.

51. A marked cheque is “cash” within the meaning of 
the land regulations of 1853: Russell v. Sealy. 2 N. Z. tt. 
(A. C.) 498 (1874).

52. If the drawer of a cheque gets it accepted and then 
delivers it to the payee, the drawer is not discharged : and 
if the payee before delivery requests the drawer to send 
it to the bank and gets it accepted, the rule is the same • 
Randolph Rank v. Hortiblnwer, 160 Mass. 401 (1894).

70
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166. Presentment for payment.—Subject to the prnvi­
dions of tliis Act—

(a) \V liero a cheque is not presented l'ur payment within 
a reasonable time of its issue, and the drawer or the 
person on whose account it is drawn had the right 
at the time of such presentment, as between him and 
the bank, to have Uhc cheque paid, and suffer* actual 
damage through the delay, he is discharged to the 
extent of such damage, that is to say, to the extent to 
which such drawer or person is a creditor of such 
hank to a larger amount than lie would have been had 
such cheque been paid. 511 V. e. 33, s. 73. Imp. Act, 
s. 74 (1).

The provisions of the Act to which this section is sub­
ject, are those in section 141 relating to excuses for non-pre­
sentment and delay in presentment.

As regards the drawer, the etfect) of not presenting a 
cheque for payment within a reasonable time differs from 
that relating to other bills payable on demand. In the case 
of the latter the drawer as well as the indorsers are wholly 
discharged by the failure to present it for payment within a 
reasonable time : see. 85. This part of the Art relating to 
cheques does not modify the rule as regards the indorsers; 
hut the present section lays down a different rule as regards 
the drawer, who is only discharged to die extent to which he 
actually suffers damage by the delay.

Chalmers says, p. 250: " This section is new law. It. 
v as introduced in the Lords bv Lord Brain well to mitigate 
the rigour of the common law rule. At common law a mere 
omission to present a cheque for payment did not discharge 
the drawer, until, at any rate, six years had elapsed, and in 
this respect the common law appears to be unaltered. But 
if a cheque was not presented within a reasonable time, as 
defined by the eases, and the drawer suffered actual damage 
by the delay, e.g., by the failure of the bank, the drawer was 
absolutely discharged, even though ultimately the bank might 
pay (say) fifteen shillings in the pound.” The section is 
substantially the law of Quebec before the Act, the Code 
placing the indorsers in the same position :—“ If the cheque
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be not presented for payment within a reasonable time, and 
the bank fail between the delivery of the cheque and such 
presentment, the drawer or indorser will be discharged to the 
extent of the loss lie suffers thereby:” Art. 3353. See also 
Be Oui ton. 15 X. R. (3 Pugs.) 333 (1874).

When the drawer or other person is thus discharged, the 
holder is a creditor of the bank to the extent of such dis­
charge: clause (b).

The law as to the presentation of a cheque differs from 
that respecting a bill of exchange payable on demand. In 
suing on a cheque it is not necessary to allege or prove pre­
sentment within a reasonable time, or to protest for non­
payment. These are matters of defence. It is for the drawer 
to allege and prove damage: De Serres v. Euard, Q. R. 17 
S. C. R. 11)9 (1899).

(b) Holder a creditor.—The holder of such cheque, as to 
which such drawer or person i> discharged, shall be a 
creditor, in lieu of such drawer or person, of such bank 
to the extent of such discharge, and entitled to recover 
the amount from it. 53 V. c. 33. s. 73 (r). Imp 
Act. sec. 74 (2), (3).

This is, to a certain extent, a modification of the rule in 
section 127. In England it introduced partially the Scotch 
principle of sub-section 2 of that section, and in Canada it 
recognizes in this particular case the principle laid down in 
Quebec in Marier v. Mol sons Bank, 33 L. C. J. 293 (1879). 
These countries adopted it from the civil law.

2. Reasonable time.—In determining what is a reason­
able time, regard shall be had to the nature of the in­
strument, the usage of trade and of banks, and the 
facts of the particular case. 53 V. c. 33, s. 73 (b). 
Imp. Act, sec. 74 (2).

The following are said to embody the rules as to what is 
a reasonable time for the presentment of cheques in England :

1. If the person who receives a cheque and the bank on 
whom it* is drawn are in the same place, the cheque must, in 
the absence of special circumstances, he presented for pay-
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ment on the day alter it i» received: Alexander v. Bunk- 
field, 7 M. & Or. 1061 ( 1 842 ) ; Fir Hi v. Brooks, 4 L. T. N. S. 
467 (1861).

1. If the person who receives a cheque and the bank on 
whom it is drawn are in different places, the cheque must, 
in the absence of special circumstances, be forwarded for pre­
sentment on the day after it is received, and the agent to 
whom it is forwarded must, in like manner, present it or 
forward it on the day after he receives it: Hare v. IJenty, 
10 C. B. X. S. 05 ( 1801) : Prideaux v. ('riddle, L. R 4 Q. B. 
455 (1869) ; Hey wood v. Bickering, L. It. 9 Q. R 428 
(1874).

3. In computing time, non-business days must be ex­
cluded; and when a cheque i< crossed, any delay caused by 
presenting the cheque pursuant to die crossing is excused : 
sec. 91.

These rules are substantially those that have been recog­
nized in Canada. See Redpath v. Kolfage, 16 U. C. Q. B. 
433 (1858); Owens v. Quebec Bank, 30 ibid. 382 (1870); 
Boyd v. Nasmith. 17 O. R. 40 (1888) ; Blackley v. McCabe, 
16 Ont. A. R. 295 (1889) ; Sawyer v. Thomas. 18 Ont. A. R 
129 (1890) : Marier v. Stewart, Cons. Que. Dig. 212 (1878) ; 
Campbell v. Riendeau, Q. R. 2 Q. B. 604 (1892).

A cheque is deemed to be stale or overdue when it appears 
on its face tto have been in circulation an unreasonable time: 
sec. 70. A bank is not justified in paying such a cheque with­
out inquiry : Serle v. Serrton. 2 M. & Rob. 401 (1841).

Whether a cheque is presented within a reasonable time 
is a question for the jury. In this case they found the delay 
(4 days) to tie unreasonable : Wheeler v. Young, 13 T. L. R. 
468 (1877).

As to what is a reasonable time where a cheque is drawn 
on a bank tihat is understood to be about to suspend payment, 
see Légarê v. Arran d. Q. R. 9 S. C. 122 (1895).

It has been held that a delay of six days is not necessarily 
an unreasonable time : Rothschild v. Corney, 9 B. & C. 388 
(1829) ; and the same as to eight days : London and County 
Bank v. Broome, 8 Q. R I>. 288 (1891 ) ; but that two months
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is an unreasonable time: Morrell v. Derbyshire Ily. Co., 9 
C. H. 811 (1850).

Where the holder of a cheque presents it for acceptance 
instead of for payment, and the accepting bank fails, the 
drawer and indorsers arc discharged : Bovjd v. Nasmith, 17 
O. |{. 40 (1888): Legate v. Arcand, Q. R. 9 S. C. 122 
(1895) : Manque J arques Cartier v. Liiuoilam. (). K. 17 S. C. 
211 (189'.») ; Merchants Haul,- v. Bank, 10 Wall. ( l .8.) 
647 (1870); Firs! Nat. Bank of Jersey City \ . Loach. 52 N. 
Y. 950 (187:1).

167. Revocation of authority.—The duty and authority 
of a bank tb pay a cheque drawn on it by its customer 
are terminated by—
(a) Countermand of payment ;
(b) Notice of the customer's death. 59 V. c. 39, s. 74. 

Imp. Act, sec. 75.

A bank hav ing sufficient funds of the drawer of a cheque 
in its hands is hound to pay it. and in case of refusal is liable 
to an action of damages : Marzetti v. Williams. 1 B. & Ad. 
415 (1890); Whitaker v. Bank of England, 6 0. & I’. 700 
(1895): Foley v. Hill, 2 II. L. Cas. 28 (1848); Bolin V. 
Steward. 14 C. B. 595 ( 1854) ; Todd v. Union Bank. 4 Man. 
R. ?04 (1887) : Fleming v. Bank of New Zealand. 16 T. L. 
It. 469 (1900). The damages recoverable by a non-trader 
for the wrongful refusal of a hank to allow him to withdraw 
a special deposit, are nominal or limited to interest on the 
money: Henderson v. Bank of Hamilton, 25 O. It. 641 
(1894) : Bank of New South Wales v. Mihain, 10 Viet. H. 
(Law) 9 (1884).

A bank may, without special instructions, pay any bills 
or notes, of which the customer is acceptor or maker, and 
which are payable at the hank : Jones v. Bank of Montreal 
29 l . C. Q. B. 118 ( 1869) ; Kymer v. Laurie, 18 L .1. (). !>. 
218 (1849) ; Roberts v. Tucker, 16 Q. B. 560 (1851) ; Vagh- 
ano v. Bank of England, 11891J A. C. 107.

A hank refusing to pay such instruments incurs the same 
liability as in refusing to pay a cheque : Hill v. Smith, 12 
M. & W. 618 (1814) : Hell v. Carey. S C. B. 887 (1849).
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Cheques are payable in the order in which they are pre­
sented, irrespective of their dates, provided the daft1 is not 
subsequent to the presentment: K il shy v. Williams. 5 B. X
Aid. HI 5 ( 1822).

Where a customer keeps his account at one branch of the 
bank, other branches are not. hound to honour his cheques: 
Woodland v. Fear. 7 K. X B. 519 ( 1857). Rut if h«- has ao- 
counts in ttwo or more branches, the bank may combine them 
against him, provided they are all in the same right: GarnetI 
v. McKeown, L. R. 8 Ex. 10 (187*2); Prime v. Oriental 
Hank-. :t A. C. 3*25 (1878).

If. however, the course of dealing was sueh that the cus­
tomer was allowed to draw upon one account irrespective of 
the state of Glie other, the hank cannot them against
him without a reasonable notice that the former course of 
dealing would be discontinued: Cammings v. .'Htand. 5 II. 
X N. 95 (I860), Buckingham v. London d- Midland Hank, 
12 T. Ij. R. 70 (1895) , Ireland v. North irf Scotland Hanking 
Co., 8 R. 215 (1880) ; Kirkwood v. Clydesdale Hank, 15 Sc. 
L. T. R. 413 (1907).

Entries made in a customer’s pass book are grima fa<ie 
evidence against the bank: Commercial Hank v. llhind, 3 
Macq. H. L. C43 (1860) ; Couper’s Trustees v. National Bank 
of Scotland, 16 Sess. Cas. 412 (1889).

Countermand.—A customer may stop payment of a cheque 
before it is accepted, hut not after: ('alien v. Hale. 3 (). B. 
D. 371 (1878) ; McLean v. Clydesdale Hank. 9 App. ('as. 95 
(1883).

When a cheque is handed to a person on a condition 
which the drawer finds is to be broken or eluded, he has the 
right to stop the payment of the cheque: v. Spitta,
3 Camp. 376 (1813); S pincer v. Spincer, 2 M & Or. 295 
(1841).

It has also been held that a bank is not bound to honour 
a customer’s cheques after a garnishee order is served on it, 
even although the balance exceed the judgment : lingers v. 
Whiteley, [1892] A. C. 118.

A vendor of goods, after being paid, fraudulently sold 
them to another purchaser, who bought in good faith and

0116
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gave liis cheque in payment. The cheque was cashed at an­
other hunk on being guaranteed hv an indorser. The second 
purchaser, on being served with garnishee proceedings hv 
the first, stopped payment of the cheque and paid the money 
into Court. The endorser meanwhile paid the purchasing 
bank and received the cheque. Held, that he was entitled to 
the money in Court : Wilder v. Wolf, 4 O. L. R. 451 (1902).

The drawer of a cheque sent a telegram to the bank 
countermanding payment, which was placed in the letter box 
ol‘ the bank. It was left in the 'box when the rest of th< 
letters, etc., were removed, and the cheque was presented and 
paid before the telegram came to the notice of the banu. 
Held, that there was no legal countermand, and the bank was 
not liable for the amount of the cheque even if the telegram 
was negligently overlooked. Quaere—How far is a bank bound 
to act on an authenticated telegram ? Curtice v. London 
City and Midland Rank, 24 T. L. R. 17<> ( 1907).

Death of customer.— Payment after the death but before 
notice is valid: llogcrson v. J.adbroke. 1 Ring. 93 (1822). 
It has been held in England that aftei the death of a part­
ner, the surviving partner may draw cheques upon the part­
nership account : Backhouse v. Charlton, 8 Ch. D. 441 ( 187.8). 
In Quebec the death of a partner terminates the partnership, 
and also the right of the survivors to act for the firm, in the 
absence of a special agreement to the contrary : C. C. 18!);', 
1897.

A cheque given as a donatio mortis causa must be pre­
sented or negotiated before notice of the death of the donor 
in order to charge his estate: Hewitt v. Kaye, L. R. <» Eq. 
198 (18G8) ; Beak v. Beak, L. R. Ill Eq. 489 (1872) ; Rolls v. 
Pearce, 5 Ch. 1). 7;t0 (1877). Rut see Colvile v. Flanagan, 
8 L. C. J. 225 (1804) ; and Clement v. Cheesman, 27 Ch. I*. 
031 (1884).

CROSSED CHEQUES.

Sections 108 to 175, inclusive, ttreat of crossed cheques. 
They are copied from the Imperial Act, with the substitu­
tion of “ bank ” for “ banker.” as private bankers are not re­
cognized bv the Canadian Act. The practice of crossing
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cheques did not prevail in Canada before the Act, ami it is 
not likely tk» be generally adopted now. as the drawer van 
protect himself by making a chequ.* payable to order, since 
our Parliament refused to adopt section (10 of tin* Imperial 
Act, which relieves a bank from responsibility for the gen­
uineness or authorization of the indorsement on cheques 
drawn upon it.

The practice is a comparatively modem one in England, 
and is another illustration of the elasticity of the law mer- 
ehant by which a custom obtains for itself judicial sanction 
or legislative recognition From the report of Stewart v. 
Lee, 1 M. & M. at p. 1(11 (1828), it would appear that the 
effect of crossing was not then fully settled. It is described 
ir Haddington v. Schlenker. 4 B. & Ad. 752 (1833) ; and in 
Bellamy v. Majonbanks. 7 Ex. at p. 402 (1852). Baron 
Parke there gives a history of its origin and growth.

The practice originated at the London clearing house, the 
clerks of the different bankers who did business there having 
been accustomed to writle across the cheques the names of 
their employers, so as to enable the clearing house clerks to 
make up their accounts. Tt afterwards became a common 
practice to cross cheques which were not intended to go 
through the clearing house at all. Baron Parke held that 
this had nothing to do with the restriction of negotiability, 
and formed no part of the cheque, and in no way altered its 
effect; but was a protection and safeguard to the owner, as. 
if a banker paid it otherwise than through another hanker, 
the circumstance of his so paying would be strong evidence of 
negligence in an action against him. Sec also Carlon v. Irr- 
land, 5 E. & B. 765 (1856).

The first Imperial Statute recognizing crossings was 
passed in 1856. In Simmons v. Taylor. 2 (’. B. N. S. 528 
(1857), it was held that the crossing was not a material part 
of the cheque and a holder might erase it. The Act of 1858 
was passed to overcome the effect of this decision. In Smith 
v. Union Bank of London. 1 Q. B. D 31 (1875), a cheque 
crossed to a certain hank was stolen, and coming into the 
hands of a bona fide holder, he got it cashed through his own 
bank. The Court held that the Act of 1858 did not affect 

m'l.b.a. 18
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the negotiability of the cheque which had been indorsed by 
the payee. In Hobbett v. l*inkett, 1 Ex. D. 368 (1876), 
where the indorsement of the payee was forged, the bunker 
was held liable for paying it otherwise than through the 
banker to whom it was specially indorsed. Then came the 
Act of 1876, which introduced the “ not negotiable” crossing, 
which had been substantially reproduced in the Act of 1882 
and the present Act.

Although the crossing of cheques was not recognized in 
practice or in legislation in Canada, yet the Imperial Act, 
making the obliteration or alteration of the crossing a felony, 
was copied into our Forgery Act of 186‘J, and became section 
31 of It. S. C. (1886) chap. 165. Even the words “and 
company*' and “ banker ” were retained. In the Criminal 
Code, K. S. C. chap. 146, by section 468 (r), the forgery of 
a cheque renders the person found guilty liable to imprison- 
ment for life, but obliterating or altering the crossing is not 
made a special offence.

The practice of crossing cheques has not been adopted in 
the United States.

168. General crossing.—Where a cheques bears across its 
face an addition of—
(a) The word “ bank *' between two parallel transverse 

lines, either with or without the words “ not nego­
tiable;” or—

(b) Two parallel transverse lines simply, either with 
or without the words “ not negotiable ;”

Such addition constitutes a crossing, and the cheque i- 
crossed generally.

2. Special crossing.—Where a cheque bears across its 
face an addition of the name of a bank, either with or 
without the words “ not negotiable,” that addition con­
stitutes a crossing, and the cheque is crossed specially 
and to that bank. 53 V.. c. 33, s. 75; Imp. Act, s. 7«i

As already stated, this part of the Act does not apply to 
cheques on private bankers, nor can a cheque on an incorpor­
ated bank be crossed in favour of a private banker, or if 
crossed generally, be presented through him.
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When* the drawer of a cheque made it payable to th< 
order of M.. and crossed it ** Account of M.. National Bank,*’ 
and gave it to M.. who indorsed it t«> the National Bank, it 
was held that the bank could recover from the drawer, for 
these words even assuming that section n ol the Bill- of Kx- 

Aet ap)dies to cheques, do not prohibit transfer, or 
indicate an intention that it should not be transferred; ami 
that probably the only way to make a cheque not transferable 
would be to comply with the provisions of this section: Na­
tional Hank v. 118911 1 B. 435.

169. Crossing by drawer, etc A cheque may be crossed
generally or specially by the drawer

2. Where a cheque is uncrossed, the holder may cross 
h generally or specially

3. Where a cheque is crossed generally, the holder may 
cross it specially :

4. Where a cheque is crossed generally or specially, the 
holder may add the words " not negotiable."

5. Where a cheque is crossed specially the bank to 
which it is crossed may again cross it specially, to 
another hank for collection.

6. Where an uncrossed cheque, or a cheque crossed 
generally, is sent to a bank for collection, it may 
cross it specially.

The “ holder " of a cheque is the payee or indorsee if it is 
payable to order, provided he i» in possession of it. If it is 
payable to bearer, it is the person who is in possession of it 
Bank here means an incorporated bank or savings bank doing 
business in Canada.

7. A ctossik! cheque may be reopened or uncrossed by 
the drawer writing between the transverse lines, 
and initialling the same, the words “pay cash." 
53 V. c. 33, s. 76; Imp. Act. s. 77.

This is not in the Imperial Act, but is in accordance with 
English custom : Chalmers, p. 256. It is the drayver alone 
who can obliterate the crossing See the next section.

99
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170. Crossing is material.—A crossing authorized by this 
Act is a material part of the cheque ; it shall not be 
lawful for any person tto obliterate or, except as au­
thorized by this Act, to add to or alter the crossing. 
53 V. c. 33. s. 77; Imp. Act. s. 78.

A material alteration voids a cheque except as to a party 
who has made, authorized or assented to it, and except as to 
indorsers subsequent to the alteration: see. 145.

In England an unauthorized obliteration or alteration is 
forgery: 24-25 Viet. clap. 9d, secs. 25 and 39. This was 
copied in our Canadian criminal law, and became R. S. C. 
(1886), chap. 165, sec. 31, but it is the English crossing that 
is there referred to, and declared to la* a felony. That sec­
tion is not applicable to the crossing authorized by the Can­
adian Act.

If the obliteration, addition or alteration does not amount 
to forgery, it would come under section 164 of the Criminal 
Code, R. S. C. e. 146, which makes any person who, without 
lawful excuse, disobeys an Act! of Parliament, guilty of an 
offence, and liable to one year’s imprisonment.

171. Duties of a bank.—Where a cheque is crossed spe­
cially to more than one bank, except when crossed to 
another bank as agent for collection, the bank on 
which it is drawn shall refuse payment thereof. 53 
V. c. 33, s. 78; Imp. Act. «. 79.

This section would prevent the thief or a finder of a spe­
cially crossed cheque, or any holder subsequent to him, from 
crossing tiie cheque a second time and so getting paid through 
another bank.

The bank incurs no liability by such refusal, as the holder 
has no action on an unaccepted cheque. The next section 
gives a remedy to the true owner against a bank which im­
properly pays a crossed cheque.

172. Where the bank on which a cheque so crossed is 
drawn, nevertheless pays the same, or pays a cheque 
crossed generally otherwise than to a bank, or if 
crossed specially, otherwise than to tihe bank to which
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it is crossed, or to the bank acting as its agent for 
collection, it is liable to the true owner of the cheque 
for any loss he sustains owing to the cheque having 
been so paid : Provided, that where a cheque is pre­
sented for payment which does not at the time of pre­
sentment appear to he crossed, or to have had a cross­
ing which has been obliterated, or to have been added 
to or altered otherwise than as authorized by this Act. 
the bank paying the cheque in good faith and without 
negligence shall not be responsible or incur any lia­
bility. nor shall the payment be questioned by reason 
of the cheque having been crossed, or of the crossing 
having been obliterated or having been added to or 
altered otherwise than as authorized by this Act, and 
of payment having been made otherwise than to a bank 
or to the bank to which the cheque is or was crossed, 
or to the bank acting as its agent for collection, as the 
case may be. 53 V. c. 33, s. 78; Imp. Act, s. 79.

173. Protection to bank and drawer.—Where the bank, 
on which a crossed cheque is drawn, in good faith and 
without negligence pays it. if crossed generally, to a 
bank, or, if crossed specially, to the hank to which 
it is crossed, or to a hank acting as its agent for col­
lection, the bank paying the cheque, and if the cheque 
has come into the hands of the payee, the drawer 
shall respectively be entitled to the same rights and Is* 
placed in the same position as if payment of the cheque 
had been made to the true owner thereof. 53 V. c. 
33, s. 79; Imp. Act. s. 80.

This section gives to a hank on which a cheque is drawn 
the protection, in the case of a crossed cheque, which our 
Parliament refused to give it as tin demand bills and ordinary 
cheques by striking out of the bill the clause* corresponding to 
section 60 of the Imperial Act. On the other hand, it fur­
nishes to the other parties to a cheque a strong reason for 
objecting to the crossing of a cheque. If a crossed cheque 
which has not been made “not negotiable” is lost or stolen 
before it reaches the hands of the payee, and the hank pays 
it in good faith and without negligence even upon a forget!
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indorsement, the drawer has no recourse against the bank 
which has paid or the bank which lias collected, but can only 
look It) the guilty party or some subsequent holder. See 
Ogden v, Henaa. L. R. 9 0. P. 513 (1874); Patent Safety 
dun Cotton Co. v. Wilson, 49 L. J. C. P. 713 (1880); eec. 
175. If it is lost or stolen after reaching the hands of the 
payee, and is paid in like manner, the drawer is released, but 
the payee, indorsee, or holder who has lost the bill, or from 
whom it has been stolen, is in the same position as the 
drawer in the ease just mentioned.

The payee of a crossed cheque specially indorsed it to 
plaintiffs and posted it to them. A stranger having obtained 
possession of it during transmission obliterated the indorse­
ment to plaintiffs, and having specially indorsed it tin himself, 
presented it at defendant^ hank and requested them to collect 
it for him. They did so and handed him the money. In an 
action for conversion defendants were held liable for the 
amount of the cheque: Kleimrort v. Comptoir National 
d*Escompte. |1894| 2 Q. B. 157.

A cheque on defendants’ bank in London in favour of 
plaintiff was crossed generally. The indorsement was forged, 
and a person purporting to be the last indorsee, and not a 
customer of the bank, presented it at defendants’ branch in 
Paris and was paid. It was forwarded to Ixmdon and ere- 
ditied to the Paris branch. It was held that English law gov­
erned. and that the bank was liable to * ‘ iff : Larave v. 
Credit Lyonnais. |1S97| 1 Q. B. 148.

174. Effect on holder. Where a person takes a crossed 
cheque which bears on it the words “ not negotiable,” 
he shall not have and shall not be capable of giving a 
better title to the cheque than that which had the per­
son from whom he took it. 53 V. c. 33, s. 80; Imp. 
Act, s. 81.

Making a cheque “not negotiable” puts it on the same 
footing as an overdue bill, so that any holder takes it subject 
to the equities attaching to it, and no person can become * 
holder in due course. If such a cheque should be lost or 
stolen the person receiving the money from the collecting 
bank would be liable in any event.

6
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Where a cheque crossed “ not negotiable *’ was drawn in 
favour of a firm, and one partner, S.. in fraud of plaintiff, 
his co-partner, indorsed it to defendant, who got it cashed 
tor S., defendant was held liable to the co-partner, who under 
the partnership articles was cut it lei! to the cheque: Fisher 
v. Roberts, 6 T. L. R. 354 (1890). Sec- Xotional Ranh v 
Stilee, (1891] 1 Q. B. 435.

175. When bank not liable.—Where a hank, in good faith 
and without negligence, receives for a < ustomer pay­
ment of a cheque crossed generally or specially to it­
self, and the customer has no title, or a defective title 
thereto, the hank shall not incur any liability to the 
true owner of the cheque by reason only of having re­
ceived such payment. 53 Y. c. 33, s. 81: Imp. Act, 
s. 82.

Section 173 relieves the hank on whic h the crossed cheque 
is drawn; this section, the hank which collects it. If it\ he 
indorsed “per proe." and the banker makes no inquiry as 
to the authority to so indorse, this may he negligence: Rissel 
? Fox, 63 !.. T. V 8. 193; ! T. L. R. 162 11885). See 
Mathiessen v. London <V County linnh. 5 ('. I'. I>. 7 ( 1879) ; 
Rennett v. London & County Rank. 2 T. L. I?. 7(15 (1886). 
For an illustration of negligence desentitling a hank to the 
benefit of this section, see Hannan’s Lake Viev' Central v. 
Armstrong, 16 T. L. R. 236 (1900).

Where a customer's account is overdrawn, a banker col­
lecting a crossed cheque, and placing the proceeds to his 
credit, is within the section: Clarke v. London <f* County 
Ranking Co.. [1897] 1 Q. B. 552.

A railway company drew an order in the form of a cheque 
on a bank for £69. with this clause added: “Provided tin- 
receipt form at foot hereof is duiy signed, stamped and 
dated." The order was crossed generally, and was stolen and 
plaintiff’s name forged to the receipt and indorsement. De­
fendants received it in good faith from a customer and col­
lected it. Held, that it was not a cheque, being conditional, 
and the hank was not protected : Ravins v. South Western 
Rank. 11900] 1 Q. B. 270.
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The word “ customer '* implies something of use and 
habit. Where the only transaction between an individual 
and a hank is the collection of a crossed cheque, such indi­
vidual is not a customer of the bank, and if he has no title 
the bank is not protected : Matthews v. Brown, 63 L. ,T. Q. 
B. 494 (1894); (reported as Matthews v. Williams, 10 R 
210); Locate v. Credit Lyonnais, [1897] 1 Q. B. 148.

To make a person a “customer” of the hank within the 
meaning of this section, there must be some sort of account, 
either a current or a deposit account, or some similar relation. 
A person obtained from the drawer a cheque crossed generally 
and marked "‘not negotiable** and took it to a bank which, 
at his request, paid part of the amount of the cheque into 
the account of one of its customers and handed t}hc balance 
to him. After the bank had received payment of the cheque 
from the bank on which it was drawn, the fraud was dis­
covered. and the drawer sued the collecting bank. The latter 
received the payment in good faith and without negligence, 
and had for years been cashing cheques for the same person 
in like manner, but he had no account with them. Held, that 
he was not a customer, and the collecting hank was not pro­
tected: Great Western By. Co. v. London & County Bank­
ing Co.. [19011 A. C. 414.

Two banks credited a customer with the amounts of 
cheques as soon as they were handed in to his account and 
allowed him to draw against the amounts so credited before 
the cheques were cashed. It was held that the protection of 
this section did not apply to such a case, as the banks received 
the amounts for themselves and not for the customer: Capi­
tal & Comities Bank v. Gordon, and London City & Midland 
Bank v. Gordon. [1903] A. .C. 240. To overcome the effect 
of these decisions the Imperial Act was amended by chapter 
17 of fi Edw. VIT., providing that a hanker receives payment 
of a cross cheque within the meaning of section 82. notwith­
standing that he credits his customer’s account with the 
amount of the cheque before receiving payment thereof. The 
Canadian Act has not been amended, doubtless because 
crossed cheques are not in general use here as in England.

A clerk of the plaintiffs by fraud induced them to sign 
cheques crossed generally in favour of certain persons. He
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then forged the indorsement of the payees, and deposited the 
cheques in the defendant hank where he had an account. 
The latter credited him the amount in its hooks, crossed the 
cheques specially, and had them cashed It then entered the 
amount! in his pass-hook, and allowed him to draw against it. 
Held, that the bank was protected under section 82: Akro- 
kerri Mines v. Economic Hank. |1904| 2 K. B. 465.

In another case arising before the passing of tjho amend­
ing Act 6 Edw. VII. c. 17. it was held by Channell, «I., that a 
hanker does not lose the protection of section 82 merely be­
cause, before a crossed cheque paid in by a customer is cleared, 
he makes a credit entry in the bank's books or in the pass­
book not communicated to the customer. It may lie negli­
gence on the part of the banker to receive payment for a cus­
tomer of a crossed cheque marked “account of payee." where 
the banker has information which may lead him to think that 
the account into which he is paying the amount of the cheque 
is not the payee’s account: Hevan v. The National Hank, 23 
T. L. R. 65 (1906).
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CHAPTER 25.

An Act respecting the Cu reney.

SHORT TÎTLE.

1. This Act may be cited as the Currency Act.

STANDARD OF VALUE.

2. The currency of Canada shall be such, that the British 
sovereign of the weight ami fineness now prescribed by the 
laws of the United Kingdom, shall be equal to and shall pass 
current for four dollars eight-six cents and two-thirds of a 
cent of the currency of Canada, and the half sovereign of 
proportionate weight and like fineness, for one-half the 
said sum. R. S., c. 30, s. 2.

DENOMINATIONS.

3. The denominations of money in the currency of Can­
ada. shall be dollars, cents and mills,—the cent being one 
hundredth part of a dollar, and the mill one-tenth part of a 
cent. R. S.. c. 30, s. 1.

PUBLIC ACCOUNTS. DEBTS AND OBLIGATIONS.

4. All public accounts throughout Canada shall be kept 
in the currency of Canada: and in any statement as to 
money or money value, in any indictment or legal proceed­
ing, the same shall he staled in sucli currency.

2. In all private accounts and agreements rendered or 
entered into, on or subsequent to the first day of July, 
one thousand eight hundred and seventy-one. all sums men­
tioned shall he understood to lx- in the. currency of Canada.
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unless sonie other is clearly expressed, or must, from the 
circumstances of the case, have been intended by the par­
ties. R. S„ c. 30, s. 2.

5. All sums mentioned in dollars and cents in The Brit­
ish North America Art, 1867, and in all Acts of the Parlia­
ment of Canada shall, unless it is otherwise expressed, be 
understood to be sums in the currency of ( anada as by this 
Act established. H. S., c. 30, s. 12.

6. All sums of money payable on and after the first day 
of July, one thousand eight hundred and seventy-one, to 
Her late Majesty Queen Victoria, or to any .person, under 
any Act or law in force in Nova Scotia, passed before the 
said day. or under any bill, note, contract, agreement or 
other document or instrument, made before the said day 
in and with reference to that province, or made after the 
said day out of Nova Scotia and with reference thereto, 
and which were intended to tie. and but for such alteration 
would have been payable in the currency ot Nova Scotia, 
as fixed bv law previous to the fourteenth day of April, one 
thousand eight hundred and seventv-one. shall hereafter be 
represetited and payable, respectively, by equivalent, sums 
in the currency of Canada, that is to sav. for every’ seventy- 
five cents of Nova Scotia currency, by seventy-three cents 
of Canada currency, and so in proportion for any greater 
or less sum : and if in any such sum there is a fraction of 
a cent in the equivalent in Canada currency, the nearest 
whole cent shall be taken. R. S.. e. 30. s. 10.

7. Any debt or obligation contracted before the first day 
of July, in the year one thousand eight hundred and eighty- 
one, in the currency then lawfully used in the province of 
British Columbia, or in the province of Prince Edward 
Island, shall, if payable thereafter he payable bv an equi­
valent sum in the currency of Canada as hereby established. 
R. S., c. 30, s. 11.

DOMINION AND BANK NOTES.

8 No Dominion note or bank note payable in any other 
currency than the currency of Canada, shall be issued or 
reissued by the Covernment of Canada, or by any bank, and
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all such notes issued before the first day of July, one thou­
sand eight hundred and seventy-one, shall lx* redeemed, or 
notes payable in tin* currency of Canada shall In* substituted 
or exchanged for them. ti. S., e. 30, s. 3.

COINS. LEGAL TENUE*, ETC.

9 Any gold coins struck for circulation in Canada by 
authority of the Crown, of the standard of fineness pre­
scribed by law for the gold coins of the United Kingdom, 
and bearing the same proportion in weight to that of the 
British sovereign, which five dollars bear to four dollars 
eighty-six cents and two-thirds of a cent, shall pass current 
and be a legal tender in Canada for five dollars ; and any 
multiples or division of such coin, struck bv the same auth­
ority for like purposes, shall pass current and be a legal 
tender in Canada at rate* proportionate to their intrinsic 
value respectively: and any such coins shall pass by such 
names as are assigned to them by Koyal Proclamation de­
claring them a legal tender, and shall be subject to the 
like allowance for remedy as British coin. K. 8., c. 30. s. 4.

10. The silver, copper or bronze coins heretofore struck 
by authority of the Crown for circulation in the province» 
of Ontario. Quebec and New Brunswick under the Acts a* 
the time in force in the said provinces respectively shall 
be current and a legal tender throughout Canada, at the 
rates in the said currency of Canada assigned to them re­
spectively by the said Acts, and under the like conditions 
and provisions.

2. Such other silver, copper or bronze coins as are by 
the same authority struck for circulation in Canada, shall 
pass current and he a legal tender in Canada, at the rates 
assigned to them respectively bv Koval proclamation, such 
silver coins being of the fineness now fixed by the laws 
of the United Kingdom, and of weights hearing respectively 
the same proportion to the value to he assigned to them 
which the weights of the silver coins of the United King­
dom hear to their nominal value.

3. All such silver coins aforesaid shall he a legal tender 
to the amount of ten dollars, and such copper or bronze coins 
to the amount of twenty-five cents, in any one payment.
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4. The holder of the notes of any person to the amount 
of more than ten dollars, shall not be bound to receive more 
than that amount in such silver coins in payment of such 
notes, if presented for payment at one time, although any 
of such notes is for a less sum. R. S.. c. 30, s. 5.

11. No other silver, copper or bronze coins than those 
which the Crown has heretofore caused to be struck or may 
hereafter cause to be struck for circulation in Canada, or 
in some province thereof, shall be a legal tender in Canada. 
R. S., c. 30, s. ti.

12. 11 is Majesty may, by proclamation, from time to 
time, fix the rates at which any foreign gold coins of the de­
scription, date, weight and fineness mentioned in such pro­
clamation. shall pass current, and be a legal tender in Can­
ada : Provided that until it is otherwise ordered by any such 
proclamation, the gold eagle of the Vnited States of Amer­
ica, coined after the first day of July, one thousand eight 
hundred and thirty-four, and before the first day of Janu­
ary, one thousand eight hundred and fifty-two, or after the 
said last-mentioned day, but while the standard of fineness 
lor gold coins then fixed by the laws of the said Vnited 
States remains unchanged, and weighing ten pennyweights, 
eighteen grains, troy weight, shall pass current and be a 
legal tender in Canada for ten dollars.

2. The gold coins of the said United States being mul­
tiples and halves of the said eagle, and of like date and pro­
portionate weights, shall pass current and be a legal tender 
in Canada for proportionate sums. R. S., c. 30, s. ?.

13. The stamp of the year on any foreign coin made 
current by this Act, or any proclamation issued under it, 
shall establish prima fane the fact of its having been coined 
in that year; and the stamp of the country on any foreign 
coin shall establish prima facie the fact of its being of the 
coinage of such country.. II. S., c. 30, s. 8.

14. No tender of payment in money in any gold, silver 
or copper coin which has been defaced by stamping thereon 
any name or word, whether such coin is or is not thereby 
diminished or lightened, shall be a legal tender. R. S., c. 
30, s. 9.
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REDEMPTION OF COINS.

15. The Minister of Finance may, under regulations of 
the Governor in Council, redeem am silver, copper or bronze 
coins issued for circulation in Canada which by reason of 
abrasion through legitimate usage are no longer deemed 
fit for circulation, ti E. VIL, c. 8, s. 1.

COUNTERFEIT OR DIMINISHED COIN TO BE BROKEN.

16. If any coin is tendered as current gold or silver coin 
to any person who suspects the same to be diminished other­
wise than by reasonable wearing, or to be counterfeit, such 
person may cut, break, bend or deface such coin, and if any 
coin so cut, broken, bent or defaced appears to be diminished 
otherwise than by reasonable wearing, or to be counterfeit, 
the person tendering the same shall bear the loss thereof; 
but if the coin is of due weight, and appears to be lawful 
coin, the person cutting, breaking, bending or defacing it, 
shall be bound to receive the coin at the rate for which it 
was coined.

2. If any dispute arises whether the coin so cut, broken, 
bent or defaced, is diminished in manner aforesaid, or 
counterfeit, it. shall be heard and finally determined in a 
summary manner by any justice of the peaee, who may ex­
amine. upon oath, the parties as well as any other person, 
for the purpose of deciding such dispute, and if he enter­
tains any doubt in that behalf, he may summon three per­
sons. the decision of a majority of whom shall be final.

Every officer c _ in the collection of the re­
venue in Canada shall cut. break or deface, or cause to b - 
cut, broken or defaced, every piece of counterfeit or un­
lawfully diminished gold or silver coin which is tendered 
to him in payment of any part of the revenue in Canada.

4. For the purposes of this section “current gold or 
silver coin ” includes any coin which it is by Part IX. of tlm 
Criminal Code defined to include. I». S., c. 1(»7, s. 2ti.

6645
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CHAPTER 20,

An Act respecting the Ottawa Branch of the 
Royal Mint.

1. This Act may lie cited as the Ottawa Mint Act. 1 
E. VII., c. 4,s. 1.

2. There shall he payable to His Majesty in every year 
out of the Consolidated Kevenue Fund of Canada, a sum 
or sums not exceeding in tlv- whole in any year seventy-five 
thousand dollars, for defraying the salaries, contingencies, 
retiring and other allowances ami expenses connected with 
the maintenance of the Ottawa Branch of the Koval Mint.

2. Such yearly payments shall take effect and begin to
run on the day upon which a 1 issued in Eng­
land by Mis Majesty is duly published in Canada, directing 
that a branch of the Koval Mint be established at or near 
Ottawa. 1 E. A ll., c. 4, s. 2.

3. The said sums of money shall be paid by the Minister 
of Finance to such persons, and at such times, and in such 
manner as the Lords Commissioners of Mis Majesty's Treas­
ury direct: and the Minister of Finance shall account to 
His Majesty for the said sums through the Lords Commis» 
si oners in such manner and form as His Majesty is pleased 
to direct. 1 E. VII., c. 4. s. 3.

4. From and after the day on which the aforesaid yearly 
payments commence, all sums, by way of fees, dues or 
charges, lawfully received or collected at the Ottawa branch, 
shall he from time to time accounted for and paid over by 
the Deputy Master, or other proper officer of the said 
branch, to the Minister of Finance, to he by him paid into 
the Consolidated Revenue Fund of Canada. 1 F.. VII., c. 
4, s. 4.

D5.+B
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CHAPTER 27.

A11 Act respecting Dominion Notes.

SHORT TITLE.

1. Tliis Act may he cited as the Dominion Notes Act.

INTERPRETATION.

2. In this Act, unless the context otherwise requires.—
(a) " specie ” means coin current by law in Canada, at 

the rates and subject to the provisions of the law 
in that behalf, or bullion of equal value according to 
its weight and fineness;

(b) “ Dominion notes '* means notes of the Dominion of 
Canada issued and outstanding under the authority 
of this Act. 3 E. ATT., c. 43. ss. 1 and 2.

ISSUE AND REDEMPTION.

3. Dominion notes may be issued and outstanding at any 
time to any amount, and such notes shall be a legal tender 
in every part of Canada except at the offices at which they 
art- redeemable. 3 E. VII., c. 43, 3. 2.

4. Dominion notes shall lie of such denominational 
values as the Governor in Council determines, and shall he 
in such form, and signed by such persons and in such man­
ner, by lithograph, printing or otherwise, as the Minister of 
Finance from time to time directs.

2. Such notes shall be redeemable in specie on presenta­
tion at branch offices established or at banks with which 
arrangements are made for the redemption thereof as here­
inafter provided. 3 Ed. VII.. c. 43. s. 3.

\
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SECURITY.

5. I ho Minister of I*inanvo shall ahvavs hold as soonrit v 
f«»r tho redemption of Dominion notes up to and including 
thirty million dollars, issued and outstanding at any one 
time, an amount equal to not less than twenty-five per 
centum of the amount of such notes in gold, or in gold and 
securities of Canada, the principal and interest of which are 
guaranteed by the Government of the I'nited Kingdom.

2. The amount so held in gold shall la- not less than fif­
teen per centum of the amount of such notes so issued and 
outstanding.

3. As security for the redemption of Dominion notes 
issued in excess of thirty million dollars the Minister shall 
hold an amount in gold equal to such « xcess. 3 K. VII.. v. 
43, a. 4.

6. In case the amount held in accordance with the pro­
visions of this Act as security for the redemption of Do­
minion notes is not sufficient to pay tin- Dominion notes pre­
sented for redemption, or in case the amount so held 
reduced below the amount required by this Act to he held, 
the Governor in Council may raise, by way of loan, tempf r- 
ary or otherwise, such sums of money as are necessary io 
pay such notes or to provide the amount required to he 
held as security for the redemption of Dominion notes issued 
and outstanding. 3 E. VII.. c. 43. s. 5.

PROCEEDS AND EXPENSES.

7. The proceeds of Dominion notes so issued shall form 
part of the Consolidated Revenue Fund of Canada, ami all 
expenses incurred or required to he paid in connection with 
the engraving, printing or preparation of such notes, nr th«* 
signing, issue or redemption thereof, shall lie paid out of 
the said fund. 3 E. VII., e. 43. s. 5.

MONTHLY STATEMENT.

8. The Minister of Finance shall publish monthly in the 
('nnadn Gazette a statement of the amount of Dominion

m'l.b.a. 10
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notes outstanding on the last day of the preceding month, 
and of the gold and guaranteed debentures then held by him 
for securing the redemption thereof. 3 E. VII., c. 43, ». 6.

AGENCIES FOR REDEMPTION.

9. The Governor in Council may establish branch offices 
of the Department of Finance at Toronto, Montreal, Hali 
fax. St. John, Winnipeg, Victoria and Charlottetown, for 
the redemption of Dominion notes, or may make arrange, 
ments with a chartered bank at any of the said place* 
for the redemption thereof.

2. Every assistant receiver general appointed at anv of 
the said places under Part 11. of the Savings Banks Act 
shall be an agent for the issue and redemption of such 
notes. 3 E. VII., c. 43, s. 7.

NOTES OF LATE PROVINCE OF CAN VDA.

10. Provincial notes under the Act of the late province 
of Canada, passed in the session held in the twenty-ninth and 
thirtieth years of Her late Majesty Queen Victoria’s reign, 
chapter ten, intituled An Art to provide for the issue of Pro­
vincial Notes, shall be held to be notes of the Dominion of 
Canada, and shall be redeemable in specie on presentation at 
Toronto, Montreal, Halifax, or St. John, according as th«* 
same are respectively made payable, and shall be legal tender 
except at the offices at which they are so respectively mad- 
pavable. 3 E. VIT., c. 43. g. 8.
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CHAPTER 30.
Au Act respecting Savings Banks.

SHORT TITLE.

1. This Act may be cited as the Savings Banks Act.

INTERPRETATION.

2. In this Act. unless the context otherwise requires,—
(a) “ Minister '* means the Minister of Finance :
(b) " agent ” includes Assistant Receiver General. R.S.,

e. 121, s. 1.

DIVISION OF ACT.

3. This Act is divided into three parts. Part 1. applies 
exclusively to the system of post otliee savings banks estab­
lished by the Postmaster General with the consent of the 
Governor in Council. Part 11. applies exclusively to savings 
banks established by the Governor in Council. Part 111. is 
general, and is not confined to either kind of banks.

PART 1.

POST OFFICE SAVINGS BANKS.

Establishment of Banks.

4. There shall continue to he a system of post office 
savings banks established by the Postmaster General, with 
the consent of the Governor in Council, in connection with 
a central savings bunk, established as a branch of the Post 
Office Department at the seat of the Government. R. S.. 
c. .35, s. 65.
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5. The Poet master General may, with the consent of the 
Governor in Council, authorize am! direct such postmasters 
as he thinks fit, to receive deposits for remittance to the 
office of the central savings bank, and to repay the same, 
under such regulations as he, with the sanction of the 
Governor in Council, prescribes in that respect. R. S., c. 
35, s. tiO.

Deposits.

6. No deposit shall he received of less amount than one 
dollar, nor of any sum not a multiple of a dollar. R. S., 
<. 35, s. 67.

7. Every deposit received by any postmaster appointed 
for that purpose shall be entered by him at the time in the 
depositor’s book, and the entry shall he attested bv him and 
by the dated stamp of his office.

2. The amount of such deposit shall, upon the day of 
such receipt, he reported by such postmaster to the Post­
master General, and the acknowledgment of the Postmaster 
General, signified by the officer whom he appoints for the 
purpose, shall be forthwith transmitted to the depositor. 
R. S., c. 35, s. 67.

8. Such acknowledgment shall be conclusive evidence of 
the claim of the depositor to the payment of the deposit, 
with the interest thereon, upon demand made by him on the 
Postmaster General.

2. In order to allow a reasonable time for the receipt of 
the acknowledgment, the entry by the proper officer in tin 
depositor’s book shall also be conclusive evidence of tin 
title, as respects a deposit made in any part of Canada other 
than the province of British Columbia, Saskatchewan or 
Alberta, or the Northwest or Yukon Territories, for ten 
days from the making of the deposit, and as respects a de­
posit made in the province of British Columbia. Saskat­
chewan or Alberta, or the Northwest or Yukon Territories, 
for eighteen days from the making of the deposit.

3. If such acknowledgment has not been received by the 
depositor through the post within such ten or such eighteen
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«lavs respectively, ami before or upon the expiry thereof he 
demands such acknowledgment from the Postmaster General 
by letter addressed to him at Ottawa, then the entry in his 
book shall be conclusive evidence of title during another 
term of ten or eighteen «lavs respectively, and tnfies quoties. 
R. S„ c. 35. s. 67.

9. No sum of money deposited under this Part shall, 
while in the hands of any postmaster, or while in course of 
transmission to or from tin- Postmaster General, at any 
time be liable to demand, seizure or detention, under legal 
process against the depositor thereof. R. S., c. 35, s. 68.

Certificates of Deposit.

10. The Postmaster General may. with the consent of 
the Governor in Council, whenever it is deemed expedient, 
issue certificates of deposit in sums of not less than one 
hundred dollars, ami bearing interest at a rate not exceeding 
live per centum per annum, to depositors who, having like 
sums at the credit of their ordinary deposit accounts, 
desire to transfer such sums from such ordinary deposit 
accounts to a special deposit account, represented by such 
certificates, and hearing the rate of interest specified therein.

2. Such certificates shall not la- transferable, but shall 
be evidence of the depositor's claim upon such special de­
posit account to the amount expressed in such certificate, 
with the interest due thereon, and shall be redeemable upon 
such previous notice as is expressed therein. an«l shall in 
all respects be subject to such regulations as arc made by 
the Postmaster General, with the sanction of the Governor 
in (Council If. 8., c. 86, 71

Repayment.

11. On demand of the depositor, or person legally author­
ized to claim on account of the depositor, made in such form 
as is prescribed in that behalf by the Postmaster General, 
for repayment of any deposit or any part thereof, the auth­
ority of the Postmaster General for such repayment shall he 
transmitted to the depositor forthwith, and .the depositor 
shall be entitled to repayment of any sum that is due to him
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with the least possible delay after his demand is made, at 
any post office where deposits are received or paid. R. 8., 
c. 35, s. 69.

12. All moneys transmitted to the central savings bank 
shall forthwith be paid over to the Minister, and shall be 
credited to an account called Post Office Savin $i* Hank 
Account: and all sums withdrawn by depositors, or by per­
sons legally authorized to claim on account of depositors, 
shall be repaid to them by the Minister through the Post 
Office Department, and charged to such account. R. S., c. 
35, ». 71.

Secrecy.

13. The postmasters and other officers of the post office 
engaged in the receipt or payment of deposits shall not dis­
close the name of any depositor or the amount deposited 
or withdrawn, except to the Postmaster General, or to such 
of his officers as are appointed to assist in carrying into 
operation the provisions of this Part. R. 8.. c. 35. s. 70.

Regulations.

14. Except as in this Part otherwise specially provided, 
the Postmaster General may make regulations for superin­
tending. inspecting and regulating the mod»» >f keeping and 
examining the accounts of depositors, and with respect to 
the making of deposits, and to the withdrawal of deposits 
and interest, and all other matters incidental to carrying 
the provisions of this Part into execution by him.

2. All regulations so made shall be binding on the per­
sons interested in the subject-matter thereof to the same 
extent as if such regulations were enacted in this Part.

3. Copies of all regulations issued under the authority 
of this Part shall be laid before both Houses of Parliament 
within fourteen days from the date thereof, if Parliament 
is then sitting, and if not. then within fourteen days after 
the next re-assembling of Parliament. R. S.. e. 35. s. 75.

Returns and Accounts.

15. As soon as possible after the end of each month, thn 
Postmaster General shall make a return to the Minister of
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all moneys received and paid during the preceding month, 
and of the total amount in deposit at the end of each month, 
and the Minister shall cause such monthly statement to he 
published ill the Canada Gazette. K. S., c. 35, s. 7b.

16. An annual account of all deposits received and paid 
under the authority of this Part and of the expenses incurred 
during the fiscal year, together with a statement of the total 
amount due at the close of the year to all depositors, shall 
he laid bv the Postmaster General before both Houses of 
Parliament within ten days after the commencement of the 
next following session thereof. R. S., c. 35, s. 77.

Report.

17. The Postmaster General shall annually make to the 
Governor General, so that it may he laid before Parliament 
within ten days after the meeting thereof, in each session, a 
report made up to the close of the last preceding fiscal year 
containing a statement,—

(a) of the bank transactions during the year, and of the 
total amount due at the close of the same to all de­
positors ;

(b) of the losses, if any. sustained during the year to 
which the report relates, in conducting the hank 
system. 52 V., c. 20, s. 12.

Offences and Penalties.

18. Every one who forges, counterfeits or imitates any 
hank depositor's book, nr authority of the Postmaster Gen­
eral for repayment of a hank deposit or of any part thereof, 
or any signature or writing in or upon any hank depositor's 
hook, or authority of the Postmaster General for repayment 
of a hank deposit, or of any part thereof, with intent to de­
fraud, is guilty of an indictable offence, and liable to im­
prisonment for anv term not exceeding seven years, and 
not less than two years. R. S., c. 35. s. 87.

19. Every officer of or connected with the bank system 
who converts to his own use in any way whatsoever, or uses 
by way of investment in anv kind of property or merchan-
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disc, or lends, with or without interest, any portion of the 
public moneys entrusted to him a* such officer for safe keep­
ing, or tiansfer, disbursement or for any other purpose, shall 
Ik* deemed to have stolen so much of the said moneys as is 
so taken, converted, invested, used or lent, and is guilty of 
an indictahlc offence.

2. Every |wntnn win» advises or knowingly ami willingly 
participates in such theft, is guilty of an indictable offence, 
and shall, for every such offence, forfeit and pay to His 
Majesty a tine equal to the amount of the money stolen, and 
shall be liable to imprisonment for a term not exceeding 
seven years and not less than three months. 1C. 8., c. 35, 
s. 105.

Evidence.

20. The neglect or refusal by any such officer to pay
over any moneys aforesaid in his hands, or to trans­
fer or disburse any such moneys promptly, on the require­
ment of the Postmastt r General, shall be prima facie evi­
dence of such conversion to his own use of so much of such

moneys as is so in the hands of such officer. It. S., 
c. 35, s. 105.

21. In any action or proceeding for the recovery of any 
penalty under this Part, the burden of proof that anything 
proved to have been done by the defendant was done in 
uniformity to or without violation of this Part, shall lie 
upon the defendant. R. 8.. e. 35, s. 114.

PART II.

GOVERNMENT SAVINGS BANKS.

Establishment.

22. The Governor in Council may establish a savings 
hank at each of the cities of Toronto. Montreal. Halifax 
and St. John, ami at any place within the provinces of Mani­
toba. British Columbia. Prince Edward Island, Sahkatchcwmi

4
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anti Alberta, and at any place within any province which 
shall hereafter form part of Canada. R. s., c. 121, s. ii.

23. The (ioveruor in Council may appoint a person who 
shall be called an Assistant Receiver (leneral at any city or 
place where a savings hank is established.

2. The Assistant Receiver General appointed for the 
city or place where a savings bank is established shall have 
the management of the same. R. S., e. 121. s. 2.

24. The Governor in Council may al>o establish branch 
savings banks in any places in the provinces of Nova Scot it 
and New Brunswick other than the cities of Halifax and 
St. John, and may appoint persons as agents for the manage­
ment thereof. R. S.. e. 121. s. 2.

De posits—a ml Duties of Officers.

25. Kvery agent shall, under regulations from time to 
time made in that behalf by the Treasury Board with the 
approval of the Governor in Council, receive deposits of 
money on account of the Minister, and shall repay the same 
with interest to the depositor as hereinafter provided. R.S., 
c. 121, s. 3.

26. Such of the collectors of customs in the province of t 
New Brunswick as are authorized to receive deposits of 
money as savings shall continue to receive the same until 
other savings bunk agents arc appointed in their stead re­
spectively, and shall la* subject as agents to all the provisions 
of this part. R.S., c. 121, s. 3.

27. The Governor in Council may also appoint an in­
spector or inspectors to inspect, investigate and report upon 
the business which arises in carrying out the provisions of 
this Part.

2. The agent appointed to receive deposits, and all oilier 
persons who are employed under this Part, shall afford to 
such inspectors all needful facilities for such inspection and 
investigation.
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3. The duties and powers of such inspectors shall be such 
as are assigned to them under the regulations made under 
this Part. R.S., c. 181, s. 4.

28. Everv agent, officer, clerk and servant employed 
under this Part, who is entrusted with and has the custody 
of any moneys or valuable securities, shall, before entering 
upon the duties of lus office or employment, give such secur­
ity for the faithful disc harge of the same, and for the due 
accounting for all such moneys, as is required of him by tli - 
Treasury Hoard, and shall also take an oath or affirmation 
before a justice of the peace, faithfully to perform his said 
duties, in the form or to the effect following, that is to 
say:—

1, A. B., of . Iieing duly sworn, swear,
(or do solemnly affirm) that so long as 1 am employed in 
assisting to carry out the provisions of the Savings Banks 
Act, relating to Government savings banks, I will perform 
faithfully and to the best of my ability the duties that are 
assigned to me.

And I have signed.

Sworn (or affirmed) at this
day of , 10 , before me, A. B.,
justice of the peace for the of
R.8., c. 121, p. 5.

29. Every agent appointed to receive deposits may receive 
deposits from any person whatever, whether such person i- 
qualified by law to enter into ordinary contracts or not : Pro­
vided that if the person who makes any such deposit could not. 
under the laws of the province where the deposit is made, by 
reason of some disability, deposit and withdraw money in and 
from a bank, the total amount of deposits to he received from 
such person shall not exceed the sum of five hundred dollars.

2. Every such agent may, from time to time, pay any or all 
of the principal of such deposits and the whole or any part of 
the interest thereon to such person, without the authority, aid. 
assistance or intervention of any person or official being re­
quired, any law, usage or custom to the contrary notwith­
standing. R. S., c. 121, s. 6.
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30 Every depositor, on making his iirst deposit, shall de­
clare his name, residence and occupation.

2. The persons employed in the receipt or payment of such 
deposits shall not disclose the name of any depositor, or the 
amount deposited or withdrawn, except to the Minister or to 
such of his officers as are appointed to assist in carrying into 
operation the provisions of this Part. K. S., c. 121. s. 7.

31. Every such deposit received by such agent shall be 
entered by him, at the time in a hook to be kept by him for 
that purpose, and at the same time, shall be entered by him in 
a pass book to be furnished to the depositor.

2. Subject to the provisions of the next following section, 
the entry in such pass book, attested by the signature or in­
itials of the agent who receives the deposit, or of his deputy 
or clerk, shall be evidence of the elaim of such depositor to 
the repayment thereof, with interest thereon, upon demand 
made during office hours bv such depositor on such agent or 
his successor in office, at the office or place where such de­
posits are payable. R.8., c. 121. s. 8.

32. Every agent shall report to the Minister, at such 
times and in such forms as are prescribed l»v the regulations 
under this Part, all deposits received by him.

2. At such times as are prescribed by the regulations made 
under this Part but not at less intervals than the beginning of 
each calendar month, the officer appointed thereto by the 
Minister shall send, by mail, to each depositor, to the address 
given by him. a notice stating the amount deposited by him 
since the statement of the same kind then last sen* to him. if 
any. and the total amount then at his credit.

3. The amount mentioned in such notice, as at such de­
positor's credit and no more, shall he tin- amount for which 
the Crown shall he liable up to and including the last -1 epos it 
therein mentioned, unless the depositor, within thirty days 
after the receipt of the same, notifies .the Minister, in such 
manner as is prescribed by the regulations then in fore*. that 
there is some error in such notice and specific the same.

4. In such ease the true amount shall he ascertained, and 
the depositor shall he notified accordingly. R.S.. e. 121. s. 8.



33. Every agent shall, at such times as are prescribed by 
the regulations tjhen in force, pay into the account of the 
Minister at such hank as is prescribed by the Minister, all 
moneys received on deposit.

2. He shall pay all moneys which are withdrawn in such 
manner as by the said regulations is prescribed. R.S., e. 121, 
s. 9.

34. Every agent shall also, at such times as are prescribed, 
transmit to the Minister, in such form as is prescribed by the 
Minister, a detailed account of the business of his office dur­
ing the time that has elapsed since the transmission of his 
next preceding account. R.S., c. 121, s. 9.

35. All moneys deposited under this Part shall form part 
of the Consolidated Revenue Fund of Canada.

2. All moneys and interest paid to depositors, and all ex­
penses incurred in maintaining t/he savings banks established 
under this Part, shall he paid out of the Consolidated Revenue 
Fund of Canada. R.S., c. 121, s. 11.

Regulations.

36. The Governor in Council may make regulations in 
respect to,—

(a) the withdrawing of deposits and interest;
(b) tjhe keeping, examining, inspecting, cheeking and re­

porting on the accounts of depositors;
(r) the issuing of deposit certificates and also respecting 

the payment or transmission thereof in case of infancy 
or in the case of marriage, death, bankruptcy or any 
change in title whatsoever;

(d) the duties and powers of inspectors appointed under 
this Part; and.

(e) all other matters which the Governor in Council 
deems incidental to the carrying of this Part into effect

2. Such regulations may prescribe how and in what man­
ner any payment! or transmission aforesaid shall be made and 
what declaration, documents or other evidence shall be neces­
sary and sufficient as proof in that behalf. R.S., c. 121. s. 15.
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37. All regulations so made shall U* binding on the per­
sons interested in the subject-matter thereof, to the same 
extent} and as fully to all intents and purposes, as if such 
regulations were enacted in this Part.

2. Such regulations, and all amendments thereof, shall he 
published in such way as the Governor in Gouneil directs.

3. Any copy of such regulations published as aforesaid 
shall be evidence thereof. R. S., c. 121. s. 15.

38. Copies of all regulations made under the authority of 
this Part shall be laid before both Houses of Parliament by 
the Minister, within fourteen days after the commencement 
of the session held next following the making of such regula­
tion;. R.8.. c. 121, §. 15.

statement <*\d Accounts.

39. As soon as possible after tjhe end of each month, the 
Minister shall prepare and insert in the Canada Gazette a 
statement of all mor eys received or deposited and withdrawn 
during the preceding month, and of the total amount on de­
posit at the end of the preceding month, and the rate of 
interest payable on the same. R. S., e. 121, s. 1(5.

40. Within ten days from the commencement of the first 
session of Parliament after the dose of each financial year, an 
account of the expenses incurred, and of the amount of de­
posits received and paid, and of the notai amount at the close 
of the financial year due to all depositors, shall be laid before 
both Houses of Parliament by the Minister. R. S., c. 121. 
s. 17.

Offences and Penalties.

41. Every agent appointed to receive deposits, as afore­
said, and every officer, clerk or servant employed under the 
provisions of this Part, who defaces, alters, erases, or in any 
manner or way whatsoever, changes the effect of the hooks of 
account that are kept under the provisions of this Part, or 
any entry in the said books of account, for anv fraudulent, 
purpose, and every such agent, officer, clerk or servant who 
secretes, appropriates or steals any bond, obligation, bill or
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i.ote, or any security for money, or any moneys or effect» 
entrusted to him, or in hi* custody, or to which he has ob­
tained access, as such agent, officer, clerk or servant, to whom­
soever the said property belongs, is guilty of an indictable 
offence and liable to imprisonment for life. R.5., c. 121, 
s. 19.

42. Every person who, with intent to defraud, falsely pre­
tends to he the owner of any deposit made under this Part, or 
of the interest upon such deposit oi of any part of such de­
posit or interest, and who is not such owner, and who demands 
or claims from the agent with whom such deposit has been 
made, or from any other person employed under this Part, 
the payment of such deposit or interest, or of any portion 
thereof, as the case may he, and whether he does or does not 
thereby obtain any such deposit or interest, or any part there­
of, ig guilty of an indictable offence, and shall be punishable 
accordingly. R.S., c. 121, s. 20.

PART 111.

GENERAL.

43. The interest payable to the persons, making deposit» 
under fjhis Act shall be at such rate, not exceeding the rate of 
four per centum per annum, as the Governor in Council from 
time to time prescribes.

2. Such interest shall not be calculated on any amount less 
than one dollar or some multiple thereof, and shall not com­
mence until the first day of the month next following the day 
of deposit, and shall cease on the first day of the month in 
which such deposit is withdrawn. 51 Y., c*. H, as. 1 ami 2.

44. On the thirtieth dav of .lune in every year the interest 
on deposits shall be added to and become part of the principal 
money. R.S., c. 35, a. 73; R.S.. c. 121, s. 11.

45. No officer of the Government of Canada shall be bound 
to see to the execution of any trust, whether expressed, im­
plied or constructive, to which any deposit made under the 
authority of this Act is subject.



SAVINGS BAN K At T. 303

2. The receipt of the person in whose name any such de­
posit stands, or, if it stands in the nt me of more than one 
person. the receipt of any one of such persons shall l>e a s'ai­
dent discharge to all persons concerned for the payment of 
any money payable in respect of such deposit, notwithstanding 
any trust to which such deposit is then subject, and whether 
or not the agent, or postmaster sought to be charged with such 
trust, and with whom the deposit was made, or his successor, 
had notice thereof.

3. .No agent or postmaster or any other officer of the Gov­
ernment shall be bound to see to the application of the money 
paid upon such receipt. R.S., c. 121, s. 12.

46. Every payment made in good faith to any person who 
appears prima facie, by the production of a declaration in 
writing and documents in support thereof, made under the 
provisions of this Act, or any regulation made thereunder, 
to be entitled to any deposit or interest, shall be valid and 
shall discharge the Crown and tjhe agent or postmaster with 
whom the deposit has been made, and his successors, and all 
who might otherwise be liable, from all or any claim by any 
person whomsoever, for such deposit or interest. R.S.. e. 121, 
s. 13.

47. The Minister shall hold, for the purpose of securing 
the repayment of deposits made in hanks under this Act. an 
amount in gold, or in gold and Canada securities, guaranteed 
by the Government of the United Kingdom, equal to not leas 
than ten per centum of the total amount of such deposits as 
such amount is ascertained from time to time. 3 E. VII., c. 
62. s. 1.
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CHAPTER 31.

An Act respecting Penny Banks.

SHORT TITLE.

J This Act may be cited a* the Penny Rank Act.

INTERPRETATION.

2. In this Act unless the context otherwise requires,—
(a) * bank * means a corporation constituted by letters 

patent issued under this Act ;
(b) ‘ board * means the hoard of directors of such corpora­

tion ;
(r) 4 5 guarantee fund ’ means the fund in this Act required 

to be established ami maintained by the hank as security 
for the purpose in that behalf in this Act set forth. 3 
E. VII., c. 47, s. 27.

3. The hanks incorporated under this Act# shall he deemed 
savings banks within the meaning of the Winding-up Act. 
3 E. VII., v. 47, s. 19.

4. The bank shall not be deemed a bank within the mean­
ing of the Bank Act 3 g. VIL, c. 17. s. 25.

INC ORPORATION AM) ORGANIZATION.

5. The Governor in ( mined may by letters patent grant a 
charter to any number of persons, not less than five, who peti­
tion therefor, constituting such persons a body corporate under 
this Act. with the powers and subject, to the restrictions and 
conditions hereinafter declared: Provided that no such charter 
shall he granted by the Governor in Council unless the grant-
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ing thereof has been first recommended by the Minister of 
Finance. 3 E. VII., c. 47, s. 3.

6. Notice of tin* granting of Ivttvrs patent under this Act 
shall be forthwith given by tfie Set rotary of State in the 
Canada (Janette.

v. From the date of such letters patent the persons hereby 
constituted a corporation, and such other persons as become 
members of the corporation as provided by this Act, shall he a 
corporation by the name mentioned in the- letters patent,

3. The corporation e and may exercise the powers
conferred upon it by this Act subject to the provisions hereof. 
3 E. VII., c. 47, s. ti.

7. The letters patent shall declare.—

(a) the name of the bank :

(b) the names of the provisional directors of the bank;
(c) the place, being a place in Canada, where the chief 

office of tile bank is to be situate.

2. The name of the bank declared by the letters patent,
shall include the words Penny limk. as The Penny
Rank, or The Penny Rank of , hut such name
shall not he the name of any existing corporation, or a name 
liable to be confounded with that of an existing corporation.

3. The person named in the letters patent as provisional 
directors shall not he less than five in number and shall hold 
office until directors are elected bv members of the bank as 
hereinafter provided. 3 K. VII.. c. 17. s. 7.

8. So soon as the guarantee fund has been established as 
hereinafter provided, the provisional directors shall call a 
meeting of the members of the bank to elect directors, and 
shall at such meeting elect not less than live in number.

2. The directors so elected shall constitute the hoard of 
directors, and shall take the plan- of the provisional directors.

3. The provisional directors shall be eligible for election 
on the board. 3 R. VII., c. 47. s. K

20
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9. The bank shall not begin business until after the guar­
antee fund has been established, nor until after directors have 
been elected as provided for in the last preceding section, nor 
until a certificate has been issued under the direction of the 
Treasury Hoard permitting the bank to carrÿ on business 
under this Act.

2. No such certificate shall be issued except within one 
year from the date of the letters patent incorporating the 
bank, nor except on proof by affidavit or otherwise to the satis­
faction of the Treasury Board that all the requirements of 
this ActJ have been complied with.

3. In the event of the bank not obtaining a certificate 
from the Treasury Hoard within the period of one year afore­
said. the letters patent of incorporation and all rights, powers 
and privileges of the bank conferred thereby, or by this Act. 
shall cease and determine and be of no further force or effect. 
8 K. VII., c. 47, s. 9.

RULES AND REGULATIONS.

10. The Minister of Finance may, with the approval of 
the Treasury Hoard, from time to time, make rules and regu­
lations respecting the forms and proceedings and all other 
matters requisite for incorporating hanks under this Act, and 
for carrying out the other provisions of this Act, and may. 
with such approval, alter, repeal, annul or change any or all 
of such rules or regulations.

2. Except as to the requirements of this Act regarding,—
(a) the number of persons to whom a charter may be 

granted under this Act : and,
(b) the recommendation by the Minister of Finance here­

inbefore specified as a condition precedent to the grant­
ing of a charter ;

such rules and regulations shall be deemed to be directory 
only. 3 E. VII., c. 47. ss. 4 and 5.

PRELIMINARY MATTERS.

11. No letters patent, issued under authority of an order 
of the Governor in Council on the recommendation of the
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Minister of Finance shall be held to be void ur voidable oil 
account of any irregularity or otherwise in respect of any 
matter, notice, or proceeding preliminary to the making of 
such recommendation by the Minister of Finance or the 
passing of such order of the Governor in Council. 3 E. VI1., 
c. 47, g. 5.

INTERNAL REGULATION.

12. The affairs of the bank shall be managed and adminis­
tered by and under the authority of the hoard.

2. Subject to the provisions of the by-laws, directors shall 
hold office until their successors are elected; and in default of 
regulation otherwise by by-law any member of the bank shall 
be eligible to be a director of the bank.

3. If the seat of a director elected by the members as here­
inafter provided becomes vacant between annual meetings 
such vacancy may be filled by the board, and if the seat of a 
director elected by a workers’ association as hereinafter pro­
vided becomes so vacant such vacancy shall l>e filled bv the 
workers* association. .3 E. VIT., c. 47, ss. 10 and 10.

13. A general meeting of the members of the bank shall be 
held during each calendar year for the election of directors, 
and for transaction of all or any business which the members 
in general meeting mav lawfully transact.

2. Such general meeting shall be held on such day and at 
such time and place as are prescribed by by-law in that be- 
halr. or in default of such by-law on such day and at such 
time and place as the board names.

3. Special meetings of the members may he called at any 
time by the board as provided for in the by-laws of the hank 
for the transaction of such business as is set forth in the 
notice calling such meeting.

4. At all the meetings of such members each member shall 
have one vote for each one hundred dollars of his subscript urn 
or payment to the said fund, and members may vote by proxy. 
3 E. VII., c. 4*, ss. 11 and 16.

14. In default, of other provisions by by-law, notices of all 
meetings under this Act shall lie mailed to each member of
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the bank at least two weeks previous to the day appointed for 
the holding of such meeting. 3 K. YU., e. 47, s. 12.

15. The directors or the members of the voluntary workers’ 
association shall not In* entitled to receive any remuneration 
for their services as such directors or members, and no profits 
shall at any time lie divided among or paid to members of tin- 
hank. 3 K. VII., c. 47. s. 15.

BY-LAWS.

16. The board may, from time to time, make by-laws not 
contrary to law relating to the conduct of the affairs of the 
hank as to.—

(a) the number of directors from time to time, such num­
ber to In- not less than five;

(b) the terms of service and qualifications of directors:
(c) the appointment, functions, duties ami removal of all 

officers, agents and servants of the hank ;
(d) the security to 1h> given by officers,agents and servants 

of the bank and their remuneration ;
(e) the day, time and place for holding the annual meet­

ing of the members of the hank :
(f) the calling of meetings, regular and special, of the 

board and of the members of fjhe bank, and the notice to 
bo given of any such meeting;

iff) the quorum at any such meeting;
(h) the requirements as to proxies;
(*) the procedure in all things at any such meeting:
(/) the making of calls on subscribers to the guarantor 

fund ;
(A) the organization and constitution of one or more asso­

ciations or workers as here "* er mentioned;
(/) the receipt and repayment of deposits or interest 

thereon ; and,
(in) the conduct in all other particulars of the affairs <if 

the bank. 3 E. VII., c. 47, s. 13.

87
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17. Every by-law made by the la ami. and every repeal, 
amendment or re-enactment thereof, unless in the meantime 
confirmed at* a special meeting of the members of the hank 
duly called for that purpose, shall only have force until the 
next annual meeting of the members of the hank, and in de­
fault of confirmation thereat shall at and from that time 
cease to have force.

îi. If any by-law or part thereof lie by resolution expressly 
disaffirmed, no new by-law of the same or like effect to that 
disaffirmed shall have any force until confirmed at a special 
meeting or at an annual meeting of the members of the hank.

d. The members of the hank may, either at a special meet­
ing or at tin* annual meeting, repeal, amend, vary or other­
wise deal with any by-law which has liecn passed by the 
directors.

1. No act done or right acquired under any by-law dial I be 
prejudicially affected by any such want of confirmation, dis 
affirmance, rejieal, amendment, variation or other dealing. 
:i K. VII., e. 47. s. 14.

MKMBKKK AM» VOLVNTAHY WOHKKR8.

18. The mendiers of the bank shall consist of the persons 
who subscribe or pay to the guarantee fund hereinafter men­
tioned the sum of at least one hundred dollars.

V. A subserilier whose liability for his unpaid subscription 
ceases and determines as hereinafter provided, shall, from tjhe 
time such liability so ceases and determines, cease to he a 
mendier of the bank. d E. VII.. c. 17. !<*».

19. The board may, from time to time, make calls upon 
the mem tiers of the hank on account of their respective sub­
scriptions to the guarantee fund for such amount as may lie 
required for the payment of any losses which max arce from 
time to time, and of any expenses and disbursements for which 
the bank may lie liable, which losses. ex|ieiises and disburs»*- 
menta it may not otherwise lie able to pay.

'i. Upon such calls I icing made the members shall respec­
tively be liable to pay, and shall respectively pay, the amounts 
thereof to the hank, hut not exceeding in ail the resjieetive
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amounts of their respective* subscriptions to the guarantee 
fund remaining unpaid. 3 E. Vll., r. 47, s. 17.

20. The liability of a member of the bank for his unpaid 
subscription to the guarantee fund shall, subject to the provi­
sion of Çhi‘ next following section, cease and determine,—

(fl) upon his death;
(b) upon his living declared by competent authority to he 

a lunatic or of unsound mind ;
(c) upon his procuring another subsc riber to the guaran­

tee fund, to be approved and accepted by the board, for 
an amount equal to or greater than the amount for 
which he himself is liable as subscriber to the said 
fund. 3 E. VII., c. 47, s. 18.

21. .Notwithstanding the provisions of the last preceding 
section, the liability of a member of the bank shall not cease 
and determine as therein provided, if within the period of 
sixty days from the time when under such section such lia­
bility would determine, proceedings are taken for the wind- 
ing-up of the bank.

2. I n such case the liability of such member, or of his legal 
representatives, shall continue, and lie or they shall be liable 
to contribute, and shall contribute, to the assets of the bank 
such amount, not exceeding the amount of such unpaid sub­
scription, as may be required to provide for payment of the 
debts and liabilities of the bank to depositors and others, and 
for the payment of the costs, charges and expenses of winding- 
up the bank, and for the adjustment» of the rights of the con­
tributories amongst themselves. 3 E. VU. e. 47, s. 19.

22. The board may, from time to time, by by-law constit ute 
and organize one or more associations of voluntary workers in 
connection with the carrying on and administration of the 
business of the bank, and may define the power» and duties of 
such associations, and prescribe the number of directors to be 
elected by such associations, and the manner of election, and 
the filing of vacancies, and such other details in connection 
with such associations, and the organization and working 
thereof, as may be deemed expedient.
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2. When and so soon as such powers and duties shall haw 
been prescribed the said associations shall be entitled to and 
have the right and authority to elect such number of direc­
tors as may be prescribed. 3 E. Vll., c. 47, s. 20.

23. The bank may receive deposits of money on such terms 
as the board or the by-laws of the hank prescribe, and such 
deposit may be received from any person of whafever age, 
status or condition of life, and whether such person is qualified 
by law to enter into contracts or not.

2. No deposit shall be received which would make the 
amount at the credit of the account in respect of which the 
deposit is offered to exceed three hundred dollars, and not 
more than one account shall be kept with the same depositor, 
and in no case shall interest be paid or allowed to depositors 
in the hank in excess of the current rate paid to depositors 
in the Government savings bank or in the Post Office savings 
bank. 3 E. VII. c. 47, s. 21.

24. Any payment of the whole or part of nnv deposit or 
of any interest thereon, not exceeding one hundred dollars, 
made in good faith and in accordance with the by-laws of the 
bank, shall discharge the hank from any claim by any person 
whomsoever in respect of the deposit or interest so paid, not­
withstanding that the person making the deposit may have 
died, or become insane, or become otherwise incapacitated, 
and that there is or is not a person qualified to represent such 
person, or that such person cannot be found, or that some 
person other than the person to whom such payment is made 
may claim t'p be or lie entitled to such deposit or interest.

2. Upon the book or other paper given to the depositor 
representing the deposit, or in or on which the deposit is 
entered, there shall be a printed copy of the last preceding 
subsection. 3 E. VIT., c. 47. s. 22.

25. The bank may of the moneys received on deposit by it 
hold for the purpose of paying withdrawals such amount as 
the directors determine, not exceeding the sum of five per 
centum of the total amount of deposits in the hank.

2. All moneys received on deposit and on hand at any time 
in excess of such amount shall be deposited bv the hank in a
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Government hr vingt» hunk or in a post office savings bank to 
the credit of the bank.

3. Interest on the amounts from time to time at the credit 
of the hank in the said Government savings hank or post 
office savings bank shall be allowed and credited half-yearly 
to the account of the hank at a rate to be from time to time 
fixed and determined by the Minister of Finance, such rate 
not to exceed one-half of one per centum in advance of the 
rate then payable to depositors in the said Government savings 
bank or post office savings bank. 3 E. VII., c. 47. s. 23.

26. The board may withdraw from the account of the bank 
in the Government savings bank, or in the post office savings 
bank, and apply towards payment of the working expenses or 
for the purpose of augmenting the guarantee fund of the 
bank, such portion of the interest credited to the account of 
the bank, as in the last preceding section provided, as repre­
sents the excess of the interest so credited over the intercat 
paid or allowed by the bank to the depositors therein.

2. Except as aforesaid the moneys so at credit of the bank 
in the Government savings bank or in the post office savings 
bank shall be withdrawn by the bank only for the purpose of 
tlie payment of withdrawals by depositors in the bank of 
amounts deposited by them, and interest thereon, and shall 
be used and applied by the bank only for such purposes. 3 
E. VII.. c. 47. s. 24.

27. The bank shall not,—
(a) issue any bank note or note intended to circulate as 

money or as a substitute for money ;
(b) deal in. discount or lend money or make advances 

upon, the security of bills of exchange or promissory 
notes ;

(c) except as hereinafter provided, acquire any real 
estate ;

(fl) invest, lend or dispose of any moneys received by it :
nor,

(e) except as especially provided in this Act, engage or he 
engaged in any trade or business. 3 E. VI1., e. 17. 
s. 25.
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28. The hank may acquire the tv-sets and assume the lia­
bilities of any existing savings association for benevolent pur­
poses and may take up and carry on .he work of such associa­
tion. and the corporation or |>ersons holding the deposits or. 
assets thereof may transfer and hand over the same to the hank 
in pursuance of any agreement which may lie entered into 
respecting the acquisition thereof.

2. 1’pon such transfer being made the transferrers shall, 
do the extent of the assets and deposits so transferred, he dis­
charged from all liability in respect of the said deposits and 
assets, and such liability shall thereafter he assumed by the 
hank. 3 E. 'll., c. 17, s. 2<i.

29. The bank shall, with as little delay as possible, but 
within one year after such transfer as aforesaid takes effect, 
convert into cash and deposit in a government savings hank or 
in a post office savings hank in its own name so much of the 
said assets as shall he equal to the amount of deposits in the 
association so acquired and interest thereon, and the remain­
ing portion of such assets shall be appropriated towards the 
working expenses of the bank, or shall become a part of the 
guarantee fund of the bank, as the directors may determine, 
or as may lie specified in the agreement of transfer.

2. If any portion of such assets, becoming a part of the 
guarantee fund, be invested in any security not authorized by 
this Act for investments of the guarantee fund, such portion 
shall as quickly as possible he converted into cash and invested 
as prescribed by this Act. 3 E. VII., c. 47. s. 2(1.

30. Until the jMirtion of such assets which consists of 
securities is converted into cash, such securities shall be de­
posited with the Minister of Finance pending the realization 
thereof into cash as aforesaid.

2. The Minister shall not, incur any liability or responsi­
bility in respect thereof, or in connection with any sale there­
of. *3 K. VII., c. 47. s. 86.

OUARAXTKK FI ND.

31. A guarantee fund shall be established and maintained 
by the bank for the purpose of securing the repayment of the
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deposit* made iu the bank and interest thereon, and the pay­
ment of all other debts and liabilities of the bank incurred in 
the management of the business thereof, in the event of the 
funds in the hands of the board for the purpose of paying 
such deposits, interest, and other debts and liabilities being 
insufficient to pay the same, or in the event of the hank being 
wound up. 3 E. VII., e. 47, s. 27.

32. The said fund shall consist of,—

(a) all moneys and securities received by or paid to the 
bank, other than deposits and interest thereon, and other 
than moneys specifically appropriated bv this Act, or by 
the person from whom they are received, for the work­
ing expenses of the bank or for any other purpose in 
connection with the bank other than the guarantee fund ;

(b) securities and investments in which the bank is by 
this Act authorized to invest the numevs of the fund .

(c) the unpaid amounts of all subscriptions to the said 
fund under an agreement of guarantee in the form in 
the schedule to this Act, or an agreement to the like 
effect.

2. The hank may accept and receive all bequests and gifts 
to the said fund, and all bequests and gifts for the working 
expenses of the bank and for any other object or purpose in 
connection with the bank. 3 E. VII.. c. 47, s. 28.

33. The hank may invest the mon, ys of the guarantee 
fund in. or lend such moneys upon,—

fa) annuities, bonds, debentures, stocks or other securities 
of the Government of the Dominion of Canada, or of 
any of the provinces of Canada :

(b)' bonds or debentures of any municipal corporation of 
any city or town iu Canada having, according to the 
last preceding government official census, a population 
exceeding ten thousand inhabitants, or of the muni­
cipal corporation of any county or township in any 
province of Canada having, according to such census, 
a population of over twenty thousand inhabitants:
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(c) shares in the capital stock of any incorporated trust 
company doing business in Canada having, according to 
its last preceding annual statement submitted to its 
shareholders, a reserve fund or rest amounting to at 
least twenty per centum of its capital, and having its 
stock marketable above par;

(d) the bonds or debentures secured by mortgage of any
telegraph company, telephone company, electric ligliting 
company, gas companv, " “ or electric power com­
pany, electric street railway company, or electric or steam 
railway company, incorporated under the laws of the 
Dominion of Canada, or of any province thereof, or of 
the late province of Canada, or of Upper Canada or 
Lower Canada, or of the provinces of New Brunswick, 
Nova Scotia. British Columbia or Prince Kdward 1s-

efore Confederation, or of the United Kingdom, 
or of the United States, or any state thereof, if the 
gross income of such company, according to its last pre­
ceding annual statement submitted to its shareholders, 
is at least five hundred thousand dollars per annum, and 
if such companv has paid regular dividends upon its 
ordinary or its preferred stock for the next preceding 
two years;

(e) any securities upon which trustees arc bv the laws of 
the province in which the head office of the hank is 
situate authorized to invest trust moneys;

(f) such freehold or leasehold real esiate. movable and 
immovable property, as is required for the actual use 
and occupation of the hank ami for the management of 
its business.

2. The bank may sell and dispose of any such real estate, 
movable or immovable property. 3 K. N IL. e. 47. s. 29.

34. The guarantee fund shall he deemed to be established 
and to be maintained when and so long as it amounts to the 
sum of at least ten thousand dollars in any or all of the fol­
lowing :—

(a) cash;

. \
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(/>) seen ri ties authorized by the last preceding section, 
taken at their market value, other than such freehold or 
leasehold real estate, movable and immovable property, 
as is required for the actual use and occupation of the 
hank and for the management of its business;

(<•) unpaid subscriptions, if the payment, when required, 
of such amount thereof as will make, with cash ami 
securities as hereinbefore provided, the guarantee fund 
amount to not less than ten thousand dollars is secured 
and guaranteed In the bond of a company authorized 
to transact in Canada the business of a guarantee com­
pany and authorized to give such bond 3 Iv \ II., e. 
47, 6. 30.

35. Should the hank fail for six consecutive months to 
maintain such fluid within the meaning of this Act, the hank 
shall cease to receive deposits and shall be wound up: Pro­
vided that the Treasury Board may. on the application of tin 
bank made before the expiration of that period, grant an ex­
tension thereof for a further period not exceeding six months. 
3 K. VII., c. 47, s. 31.

36. The moneys received on account or in respect of tin 
guarantee fund, or arising by way of interest from invest 
ment thereof, and all real estate or other property held by the 
bank and the proceeds thereof, shall he and remain the pro­
perty of the bank and may, subject to the provisions of this 
Act in regard thereto being fully observed and complied with, 
be disposed of and dealt with by the Imnk as the Board deter­
mines. t E. VII., c. 47, s. 32.

h'tatkm kxtb.

37. The bank shall transmit to the Minister of Finance 
statements showing the condition and business of the hank on 
the last juridical day in the months of June ami December in 
each year, verified by the oath of the president, or of one of 
the vice-presidents of the hank, or of the chairman of the 
hoard, and of the manager or other chief officer of the bank.

2. To every such statement shall be annexed a certificate 
from a chartered accountant that he has examined and audited
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the books of thv bank and that In* finds lliat such statement 
is a true statement of the affairs of the bank at the date 
named therein, 3 E. VI1.. e. IT. s. lid.

38. Such statements >.|»a11 show.—
(a) the amount due depositors in the bank ;
(b) the amount of the guarantee fund and the nature of 

the investments thereof ;
(<•) the unpaid subscriptions and the amount thereof se­

cured by a bond of a guarantee company distinguishing 
the class of securities and the amount of each class;

(d) all other assets and liabilities of the bank; and.
(e) any other information as to the nature and extent of 

the business of the bank and in such detail as the Min­
ister of Finance from time to time requires.

2. The I in nk shall in no ease he bound to disclose the name 
or personal affairs of any person having dealings with the 
bank. 3 K. VI1 . e. 47, s. 31.

39. The Minister of Finance may call for a special return 
from the bank in such form as he may determine at any time 
when in his judgment it is necessary or expedient. 3 E. VII., 
c r.. e. 35.

OKFKNVKS AND PENALTIES.

40. Every president, vice-president, director, manager or
other officer of the hank who wilfully disposes of or concurs 
in disposing of any moneys received by the bank, in a wav 
not authorized by this Act for the ion thereof, is
guilty of an indictable offence and liable to imprisonment for 
a term not exceeding two years. 3 E. Vll.. e. 47, s. 37.

41. Every person making any wilfully false or deceptive 
statement in any account, statement, return, report, certifi­
cate or other document respecting the affairs of the hank, is 
guilty of an indictable offence punishable by imprisonment 
for a term not exceeding five years, unless under some other 
Act or law the particular offence committed is punishable 
with imprisonment for a longer term.

8091
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y. Every president, vice-president, director, auditor, man­
ager or other officer.of the hank, and every chartered account­
ant. who prepares, signs, approves of or concurs in such ac­
count, statement, return, report, certificate or document, con­
taining such false or deceptive statement, or uses any such 
account, statement, return, report, certificate or document 
with intent to deceive or mislead any person, shall be deemed 
to have wilfully made such false statement. 3 E. VII., c. 
47, s. 38.

42. Every president, vice-president, director, auditor, man­
ager or other officer of the bank, and every chartered account­
ant. who prepares, signs, approves of, or concurs in such ac­
count. statement, return, report, certificate or document, or 
uses any such account, statement, return, report, certificate 
or document with intent to deceive or mislead any person, 
and every president, vice-president, director, manager or other 
officer of the hank, who wilfully disposes of or concurs in 
disposing of any moneys received by the bank in a way not 
authorized by this Act for the disposition thereof, shall, in 
addition to tne punishment provided by this Act for such of­
fence, be responsible for all damages sustained by any per­
son in consequence of such act on his part. 3 E. VII., c. 47, 
ss. 37 and 38.

SCHEDULE.

01*AHAXTKK FUND.

>'ubscribers' A greem ent.

We. the undersigned, do hereby respectively become sub­
scribers to the Guarantee Fund of (name of bunk) incorpor­
ated under the Penny Bank Act, to the respective amounts 
set opposite our respective signatures hereto, and we do here­
by respectively agree with the said bank to pay from time to 
time such calls as may be made upon us respectively under 
the provisions of said1 Act, but not exceeding in all the re- 
spective amounts of our said subscriptions.
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Signaturt-H. Add ru».sen. Ainuunm

Note.—Subscriptions to the Guarantee Fund may be 
made upon one or more papers in the above form. 3 E. VII.. 
c. 47, sch.



Revised Statutes of Canada, 1906.

CHAPTER 32.

An Act respecting certain Savings Banks in the 
Province of Quebec.

SHORT TITI.K.

1. This Act may he cited s the Quebec Savings Banks 
Act.

INir.lU'IIKT.XTION.

2. In this Act, unless the context otherwise requires.—
(a) ‘ hank * means either of the savings banks to 

which this Act applies;
(b) ‘Minister’ means the Minister of Finance. 53 

V., c. 32, ss. 1, 31 and 33.

CHARTERS.

3. It shall be a condition of the rights and privileges con­
ferred by tibia Act or by any Act in amendment thereof, that 
the liability of the bank under any law. custom or agreement 
to repay moneys deposited with it and interest if any. and 
to pay dividends declared and payable on its capital stock, 
shall continue notwithstanding any statute of limitation or 
any enactment or law relating to prescription, and that this 
condition shall apply to moneys heretofore or hereafter de­
posited and to dividends heretofire or hereafter declared. 
53 V., <• 32, s. 33.

4. The charters of the Montreal City and District Sav­
ings Bank and of Lu ('(risse d‘Economie de Xotrc-Dame d< 
Quebec, arc hereby continued and shall remain in force until 
the first day of July in the year one thousand nine hundred
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and eleven, except in so far ns they, or either of them, an* or 
become forfeited or void under the terms thereof, nr of this 
Act, or of any other Act heretofore or hereafter passed re­
lating to the said savings banks by non-performance of the 
conditions of such charters or Acte respectively, or by insol­
vency, or otherwise. 63-04 V., e. 28, s. 1.

BANK MKETINGB.

5. Public notice shall be given by the directors of the 
bank of the holding of annual or other meetings by publish­
ing the same for at least four weeks in a newspaper at the 
place where the head office of the bank is situate; and such 
notice shall be given in both the English and French lan­
guages. 53 V., c. 32, s. 3.

6. At all meetings of the bank, every shareholder shall be 
entitled to one vote for each share then held by him which 
he shall have held for at least three months before the time 
of voting. 53 V., e. 32, s. 4.

7. Shareholders may vote by proxy, but no person but a 
shareholder shall vote or act# as such proxy. 53 Y., c. 32, 
e. 4.

8. No cashier, clerk or other officer of the hank, shall vote 
either in person or bv proxy, or hold a proxy for that pur­
pose. 53 V.. c. 32, s. 4.

DIRECTORS.
I 1

9. The directors shall he elected annually at a general 
meeting of the shareholders and shall he eligible for re-elec­
tion; but no person shall be elected a director unless he is a 
shareholder, at the time of such election, of twenty-five shares 
of stock. 53 V., c. 32, s. 4.

10. Every director of the bank who becomes insolvent, or 
assigns his estate and effects for the benefit of his creditors, 
or absents himself, without the consent of the board, for 
twelve consecutive months from the meetings of the directors, 
or is convicted of any indictable offence, shall thereupon, 
ipso facto, cease to be a director, and the vacancy so created

m’l.b.a. 21
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shall forthwith he filled up in the manner provided by the 
charter. 53 V.. • 32. s. 4.

11. No failure to elect directors of the batik shall opt1 rate 
a dissolution of the corporation, hut in case of such failure 
the required election shall be made as soon thereafter as 
possible at a special general meeting of the shareholders 
called for that purpose; and until such subsequent election 
takes place, the official acts of the directors holding office 
shall be valid, and such directors shall call the said special 
general meeting. 53 V., c. 32. s. 5.

CALLS.

12. Whenever it is, in the opinion of the directors, neces­
sary or expedient, they may make calls at intervals of not 
less than three months on the stoek subscribed for and re­
maining unpaid, not exceeding five per centum ; and all 
amounts paid upon stock, and all accu reon
after deduction of dividends as hereinafter provided, shall he 
invested or lent in the manner hereinafter provided for the 
investment or loan of moneys deposited with tin* bank : Pro­
vided that such limitation of the amount of any call, or of 
the intervals at which calls may he made, shall not apply to 
calls in ease of a deficiency of the funds of the hank to meet 
the claims of depositors and other liabilities. 53 V., c. 32, 
s. 6.

13. The amount of every such call, if not* paid when due, 
may be recovered with interest by the directors, in the name 
of the hank, in any court having jurisdiction to such amount; 
and in any action for the recovery thereof it shall he suffi­
cient to allege and prove the charter, and that the calls were 
made under thi> Act, and that the defendant is the holder of 
a share or shares in respect of which the amount is due with­
out alleging or proving any other matter or thing whatsoever; 
and any copy of the charter, purporting to be certified as a 
true copy thereof by the Secretary of State of Canada, shall 
he deemed authentic and shall he prinui farie evidence of

r and of its contents thereof. 53 V., c. 32, s. 7.

14. In the event of the funds of the hank in money and 
assets immediately convertible into m mey becoming insuffi-

2966^^1746
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fient to satisfy its debts and liabilities, the directors shall 
make calls on the unpaid stock to the full amount not paid 
thereon or to such less amount as they deem necessary t>> 
pay all such debts and liabilities without waiting for the col­
lection of any debts due to the bank or the sale of any of its 
assets or property ; and each shareholder, until the whole 
amount of his stock has been paid up. shall l>e individually 
liable for any such insufficiency to an amount equal to that 
remaining unpaid on bis said stock, but not in excess of such 
amount so unpaid. 53 V., c. 32, s. s.

15. In case of such insufficiency the first call shall be 
made within ten days after such insufficiency is ascertained, 
and thereafter calls shall be made at intervals of tjhirty days 
and upon notice given at least thirty days prior to the day on 
which the call is payable. 53 V., c. 32. s. 8.

16. No such call shall exceed twenty per centum on each 
share, and payment thereof may be enforced in the manner 
hereinbefore provided as to calls on unpaid-up stfrx k. 53 V., 
c. 32, s. 8.

17. Failure on the part of any shareholder liable to such 
call to pay the same when due shall operate as a forfeiture by 
such shareholder of all claim in or to any part of the assets 
of the bank : but such call and any further call on the unpaid 
stock of such shareholders made thereafter shall nevertheless 
be recoverable from him as if no such forfeiture had been 
incurred. 53 V., c. 32, s. 8.

18. Persons who have been shareholders of any stock 
shall, in case of the failure of the bank to meet the claims of 
its creditors on demand, be liable to calls on all stock trans­
ferred by them within two months of tjhc commencement of 
such failure, to the same extent as if such stoek had not been 
transferred by them, saving their recourse for the amount of 
such calls against the transferees of such stock. 53 V.. c. 32, 
s. 9.

DIVIDENDS.

19. The directors of the hank shall make half-yearly divi­
dends of so much of the profits of the bank as to the majority
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of them seems advisable, and as is not inconsistent with the 
provisions of this Act; and they shall give public notice for 
at least thirty days, in the manner in this Act provided for 
notices of meetings, of the time and place where such divi­
dends will be paid. 53 V., c. 32, s. 10.

TRANSFER OF SHARES AND DEPOSITS.

20. The shares in the bank shall be transferable in the 
manner provided by the by-laws and regulations made as 
prescribed by the charter; and the transferee shall have the 
rights and shall In* subject to the liabilities of the original 
holder. 53 V., c. 32, s. 11.

21. No share shall be divided, and if any share is held by 
several persons jointly, one of them shall be appointed by 
letter of attorney by the others to vote thereon, to receive 
dividcnds and to do all things that require to be done in re­
spect thereof; and such letter of attorney shall be lodged 
with the hank. 53 V., c. 32, s. 11.

22. ff the interest in any deposit or share in the bank be­
comes transmitted in consequence of the death or insolvency 
of any depositor or shareholder, or in consequence of the 
marriage of a female depositor or shareholder, or by any 
other lawful means than bv a transfer upon the books of the 
bank, or by deed served upon the bank, such transmission 
shall be authenticated by a declaration in writing, which shall 
distinctly stjate the manner in which and the person to whom 
such deposit or share has been transmitted, and shall be, by 
such pel son, made and signed.

2. Every such declaration shall be, by the person making 
and signing the same, swom to before a judge or justice of a 
court of record or chief magistrate of a city, town, borough 
or other place, or before a notary public, and left with the 
manager, agent or other officer of the bank who shall, if cor­
roborative evidence of any facts alleged in such declaration 
is not required as hereinafter authorized, thereupon enter 
the name of the person »o shown to be entitled to such de­
posit or share under such transmission as proprietor thereof 
in the books of the hank.
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u. Until sucli transmission is so authenticated, no person 
claiming by virtue of any such transmission shall be entitled 
to receive such deposit; or share, or any part thereof, or any 
interest or dividend thereon. 53 Y., c. 32, s. 12.

23. Every declaration and instrument required to perfect 
the transmission of a deposit or share in the bank, made in 
any other country than Canada or some other of the British 
colonies or the United Kingdom of Great Britain and Ire­
land. shall he further authenticated by the British consul 
or vice-consul, or other accredited representative of the 
British Government in the country where the declaration 
is made, or shall he made directly before such British consul 
or vice-consul, or other accredited representative. 53 V., c. 
32, s. 12.

24. Nothing in this Act contained shall prevent the di­
rectors, manager or other officer or agent of the hank from re­
quiring corroborative evidence of anv facts alleged in any 
such declaration. 53 V., e. 32, s. 12.

25. If payment is made to am depositor of any deposit 
or of any interest thereon, or of any dividend on any share, 
after transmission thereof by any of the means mentioned in 
this Act, but before such declaration is made and authenti­
cated as aforesaid and left with the manager, agent or other 
officer of the hank, such payment shall be valid and shall 
discharge the bank. 53 V., c. 32, s. 12.

26. If the transmission of any deposit or share is bv virtue 
of the marriage of a female depositor or shareholder, the 
declaration shall be accompanied by a copy of the register of 
such marriage, and shall declare the identity of the wife with 
the holder of such deposit or share ; and if the transmission 
has tfeken place by virtue of any testamentary instrument or 
by intestacy, or by the vacancy of the estate of a deceased 
depositor or shareholder, the probate of the will, or, if it is 
notarial, an authentic copy thereof, or the letters of adminis­
tration, or act of tutorship or euratorslnp, or authentic certi­
ficates of birth, as the case may he. shall, together with such 
declaration, be produced and left with the manager, agent or
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other officer of the bank, who shall thereupon enter the name 
of the person entitled under such transmission in the booKs 
of the bank. 53 V., c. 32, s. 13.

DKP081TB AN1) LOANS.

27. The bank may receive deposits of money for the bene­
fit of persons depositing the same, and may invest the same 
as hereinafter provided, and may accumulate the revenues 
and profits derived from the investment of so much thereof 
as is not required to meet ordinary demands by the deposi­
tors, and out of such accumulation may allow and pay to the 
depositors thereof such rate of interest on such deposits as is 
from time to time fixed by the Governor in Council, not being 
more than five per centum per annum. 53 V., c. 32, s. 14.

28. H'very depositor, on making his first deposit in the 
bank, shall disclose and declare his name, residence, addition 
and occupation. 53 V., c. 32, s. 15.

29. The bank may receive deposits from any person what­
ever, and whether such person is qualified by law to enter 
into ordinary contracts or not ; and the bank may pay the 
principal or any part thereof, and the whole or any part of 
the interest thereon, to such person, without the authority, 
aid. assistance or intervention of any person or official being 
required : Provided that, if the person making any deposit 
in the bank is not, by the laws of the province of Quebec, 
authorized so to do, the total amount of deposits made by 
such person shall not exceed the sum of two thousand dollars. 
53 V., c. 32, s. lt>.

30. Any payment of interest or dividend, or of the whole 
or any part of any deposit, made in good faith to any person 
who appears prima facie to be entitled to such interest, divi­
dend or deposit, by the production of a declaration in writing, 
and of the documents in this Act required in support thereof, 
shall be valid ; and the discharge of such person shall be a 
sufficient discharge of the hank from all or any further claim 
by any person whatever for such interest, dividend or deposit. 
53 V., c. 32, s. 17.
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31. The bunk shall always hold at least twenty per een'uni 
of the moneys deposited with it,—

(а) in publie securities of the Dominion of Canada, 
or of any of the provinces thereof, or of the Dnited 
Kingdom or of any British colony or possession, 
or of the Tinted States, or of any state thereof : or,

(б) in deposits in chartered hanks in Canada ; or.
(c) in Canadian municipal bonds or securities; or,

(d) in school bonds or debentures issued in the pro­
vince of (Quebec, if they are secured by the school 
municipality in which the schools arc situate; or,

(e) in any other security approved by the Treasury 
Board. 63-64 V.. e. 28. s. 2.

32. The hank may. subject to the requirements of thin 
Act. invest any moneys deposits! with it.—

(a) in any of the securities mentioned in tjhc next 
preceding section : or,

(b) in the purchase of bonds or debentures of any 
building society, loan or investment company, 
water-works company, gas company, street railway 
company, electric light or power company, electric 
railway or street railway company, telegraph or 
telephone company, water-power company, naviga­
tion company, or heat and light company ; Pro­
vided such society or company T incorporated in 
Canada and has a paid-up capital of at least five 
hundred thousand dollars; or.

(<•) in the purchase of the bonds or debentures of any 
telegraph cable company having a paid-up capital 
of at least five hundred thousand dollars. 63-64 
V., c. 28, s. 2.

33. The hank may continue to hold any stock of any ex 
isting chartered hank held by it before it received its charter, 
and may sell and dispose of such -dock. 63-64 V.. c. 28. s. 2.

34. The bank may lend any of such moneys upon the per­
sonal security of individuals or to corporate bodies, if. in
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addition to such personal or corporate security, collateral 
seenrifiv ni' the nature aforesaid, or foreign public* securities, 
or stock of some chartered bank in Canada, or bonds or 
debentures or stock of an incorporated institution or company, 
the market value whereof is not less than the amount lent, 
are taken, with authority to sell such securities if the loan 
is not paid. 63-64 V., c. 28, s. 2.

35. The bank may lend any of such moneys without col­
lateral security,—

(а) to the Government of Canada, or to the govern­
ment of any province of Canada;

(б) to the corporation of any municipality in Canada 
with a population of all least two thousand inhabi­
tants ;

(r) to any fabrique de paroisse, or to syndics pour l*erec­
tion d'églises, specially authorized by Act of the 
Legislature of Quebec to issue bonds binding on 
the taxable property of the parish ; or,

(d) upon a resolution of their respective boards of di­
rectors, to incorporated companies, or incorporate 
institutions, within the limits of their borrowing 
powers, and not exceeding in any case their paid- 
up capital, if such company or institution hts 
a paid-up capital of not less than five hundred 
thousand dollars, and has paid continuously for 
the previous five years a dividend at the rate of 
at least five per centum per annum. 63-64 V., c. 
28, s. 2.

36. The bank shall not make any loan, directly or indi­
rectly, upon the security of real or immovable property, or 
with any reference to the security of real or immovable pro­
perty; but nothing herein contained shall prevent the bank 
from taking security upon real or immovable property subse­
quently to the making of the loan and in addition to the 
security originally taken therefor and as collateral thereto. 
68 V.. c. 88, s. 81.

37. In the event of the non-payment of any loan within 
thirty days after such loan becomes due and payable, or with-
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in such shorter time thereafter as shall have been fixed by any 
agreement made in that behalf between the bank and the bor­
rower at the time such loan is contracted, the bank may sell 
in manner herein provided any collateral securities, othei 
than real estate, held by it as security for such loan, or so 
much as will suffice to pay the amount of such loan and all 
interest thereon and the costs and expenses of sale, and shall 
return the surplus, if any. to the borrower, or person or cor­
poration depositing such securities. 53 V.. c. 32,s. 22.

38. Except as hereinafter provided, no such sale shall he 
made except by public auction, after notice thereof by ad­
vertisement stating the time and place of such sale, in at least 
two newspapers published in or nearest to the place where 
the sale is to be made, of which newspapers one at least* shall 
be published in the English language and one other in the 
French language; and in addition to such notice by adver­
tisement. notice of the time and place of such sale shall be 
given to the person or corporation depositing such collateral 
security, by addressing and mailing to the last address of 
such person, or to the address of such corporation, a left »r 
containing such notice. 53 V., c. 32, s. 22.

39. Nothing herein contained shall prevent the bank from 
collecting or realizing such loan, or any balance due thereon, 
out of such collateral securities, in any way which has been 
agreed upon with the person depositing the same. 53 V., c.

40. The president or vice-president*, manager, cashier or 
other officer of the bank, thereunto authorized by the directors, 
may transfer and convey any security so sold to the pur­
chaser. and by such transfer and conveyance the property 
in such security shall become vested in such purchaser, but 
without any warranty from the bank, or any officer thereof.

2. The bank at any such sale may l>ecome the purchaser 
of any of the securities held by it. 53 V.. e. 32, s. 22.

41. The bank may purchase any lands or immovable pro­
perty offered for sale under execution at the suit of the bank, 
or exposed for sale by the bank under a power of sale given 
to it in that behalf in all cases in which, under similar cir-
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eumstances, an individual could so purchase, without anv 
restriction as to the value of the properfv which it may so 
purchase, and shall acquire such title thereto, as any indi­
vidual purchasing at sheriff’s sale or under a power of sale, 
in like circumstances, could do. and may take. have, hold and 
dispose of any such lands or property at pleasure. 53 V., 
c 32, s. 23.

42. The hank may acquire and hold an absolute title in 
or to land mortgaged to it as security for a debt due or owing 
to it. either by obtaining a release of the equity of redemp­
tion in the mortgaged property, or by procuring a foreclosure, 
oi bv other means whereby, as between individuals, an equity 
of redemption can, by law. be barred, or may purchase and 
acquire any prior mortgage or charge on such land : Pro­

vided that the bank shall not hold any real or immovable 
property, howsoever acquired, except such as is required for 
its own use for any period exceeding seven years from the 
date of the acquisition thereof. 53 V.. c. 32. s. 24.

43. Nothing in any charter, Act or law shall be construed 
as having prevented or as preventing the bank from acquiring 
and holding an absolute title to and in any such mortgaged 
hinds, whatever the value thereof may be, or from exercising 
or acting upon any power of sale contained in any mortgage 
given to it or held by it. authorizing or enabling it to sell or 
convey away any lands so mortgaged. 53 V., c. 32. s. 25.

44. Nothing herein contained shall prevent the hank from 
depositing money in any of the chartered hanks carrying on 
the general business of hanking within the province of Que­
bec. 53 V., c. 32, s. 26.

GENERAL.

45. The directors of the bank shall continue to distribute 
to charitable institutions yearly, as heretofore, the interest 
accruing on the amounts invested for that purpose. 53 X'.. 
c. 32, s. 27.

46. The principal of the Poor Fund of the City and Dis­
trict Savings Rank of Montreal, which has been ascertained 
and settled at one hundred and eighty thousand dollars, shall



<|UKBKr SAVINUrt BANK'S ACT. 331

continue invested and shall be held by the said hank in the 
city and municipal debentures in which the same is now n- 
vested and held, with power to change the investment of the 
same or of any part thereof, from time to time, with the ap­
proval and permission of tin* Treasury Board, but not other­
wise. 53 V., e. 32. s. 27.

47. The principal of the Charitjv Fund of La Caisse 
il’Economie de Xotre-1 ironie dr Québec, which has been ascer­
tained and settled at eighty-three thousand dollars, shall con­
tinue invested and shall he held by the said hank, in deben­
tures of the city of Quebec, with power to change the invest­
ment of the same or of any part thereof, from time to time, 
with the approval and permission of tin* Treasury Board, but 
not otherwise. 53 V„ c. 32. s. 27.

48. The shareholders may authorize the directors to es­
tablish. guarantee and pension funds for the officers and em­
ployees of the bank and their families, and to contribute 
thereto out of the funds of the hank. 53 \ ., <•. 32. s. 28.

49. 'The bank shall not issue any bank note, or note in­
tended to circulate as money or as a substitute for money, or 
be deemed a bank within the meaning of the Bank Act. 53 
V., c. 32. s. 29.

50. The bank shall not he bound to see to the execution 
of any tjrust, whether express, implied or constructive, to 
which any deposit or share therein is subject.

2. The receipt of the person in whose name any such de­
posit or share stands in the hooks of the bank, or, if it stands 
in the names of more persons than one. the receipt of one of 
the persons. shall lx* a sufficient discharge to the bank for 
such deposit or share, interest or dividend thereon, or for any 
other sum of money payable in respect of such deposit or 
share, unless express notice to the contrary has been given to 
the bank. 53 \ ., c. 32. s. 30.

51. If such deposit is made upon express conditions as to 
the person or persons to whom such deposit shall be paid, 
such deposit shall be governed by such conditions, notwith­
standing any trust to which such deposit is then subject, and
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whether or not the bank has had notice of such trust : and 
th<- hank shall not be bound to see to the application of the 
money paid on any receipt whether given by one of a num­
ber of persons in whose name any deposit or share stands or 
bv all of them. 53 V., c. 32, s. 30.

RETURNS.

52. Monthly returns shall be made, by the bank, to the 
Minister, and shall he made up within the first ten days of 
each month, and shall exhibit the condition of the bank on 
the last juridical day of the month next preceding ; and such 
monthly returns shall he signed by the president or vice- 
president, or the director then acting as president and by the 
manager, cashier or other principal officer of the hank at its 
chief place of business, and shall be published in the Canada 
(Jazette.

2. Such monthly returns shall be in the form set forth in 
the schedule to this Act. 53 V., c. 32. s. 31.

53. The hank shall furnish, annually, to the Minister, to 
be laid before Parliament, certified lists of the shareholders, 
with their additions and residences, and the number of 
shares they respectively hold and the amounts paid up 
thereon. 53 V.. c. 32, s. 32.

54. The bank shall, within twenty days after the close of 
each calendar year, transmit or deliver to the Minister, to be 
laid by him before Parliament, a return of all dividends 
which have remained unpaid for more than five years, and 
also of all amounts or balances in respect to which no trans­
actions have taken place, or upon which no interest has been 
paid during the five years prior to the date of such return.

2. In case of moneys deposited for a fixed period, the 
period of five years in this section referred to shall be reck­
oned from the date of the termination of such fixed period. 
53 V., c. 32, s. 33.

55. Such return shall be signed in the manner required 
for the monthly returns under this Act, and shall set forth 
the name of each shareholder or creditor, his last known ad­
dress. the amount due. the agency of the bank at which the
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last transaction took place, and the date thereof; and if such 
shareholder or creditor n known to the bank to be dead, 
such return shall show the names and addresses of his legal 
representatives, so far as known to the bunk. 53 V.. c. 32, 
s. 33.

WIN DING-UP.

56. Upon the winding-up of the bank in insolvency or 
under any general winding-up Act or otherwise, and before 
the final distribution of the assets, or within three rears from 
the commencement of the suspension of payment by the bank 
or the commencement of the winding-up thereof, whichever 
shall first happen, the assignees, liquidators, directors or 
other officials in charge of such winding-up shall, notwith­
standing any statute of limitation, or other enactment or law 
relating to prescription, pay to the Minister out of the assets 
of the bank any moneys payable either to shareholders or 
depositors, which may then remain unclaimed.

2. Upon such payment being made, the bank and its as­
sets shall be relieved from all further liability in respect to 
the amount so paid. 53 V., c. 32, s. 33.

57. All moneys paid the Minister as aforesaid shall be 
held by him, subject to all rightful claims on behalf of any 
person other than the bank, and in ease a claim to any moneys 
so paid as aforesaid should be thereafter established to the 
satisfaction of the Treasury Board, the Governor in Council 
shall, on the report of the Treasury Board, direct payment 
thereof to be made to the parties entitled thereto, together 
with interest on the principal sum thereof at the rate of three 
per centum per annum for a period not exceeding six year*, 
from the date of payment thereof to the Minister as afore­
said: Provided that no such interest shall be paid or payable 
on such principal sum, unless interest thereon was payable 
by the bank paying the same to the Minister. 53 V., c. 32, 
s. 33.

58. Every liquidator or other officer or person appointed 
to wind up the affairs of the bank in vase of its insolvency, 
shall have all the powers in th;s Act given to directors with 
respect to calls. 53 V.. c. 32. s. 8.
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OFFENCES AND PENALTIES.

59. Every officer, clerk, or servant, who is employed under 
tjlie provisions of this Act. and who defaces, alters, erases, or 
in any manner or way whatsoever, changes the effect of the 
books of account kept under the provisions of this Act, or 
any entry in the said hooks of account, for any fraudulent 
purpose, and every such officer, clerk or servant, who secretes, 
appropriates or steals any bond, obligation, bill or note, or 
any security for money, or any money or effects entrusted 
to him, or in his custody, or to which he has obtained access 
as such agent, officer, clerk or servant, to whomsoever the said 
property belongs, is guilty of an indictable offence, and. on 
conviction thereof, shall be liable to imprisonment for life : 
Provided that nothing herein contained, nor the conviction or 
punishment of the offender, shall prevent, lessen or impair 
any remedy which 11 is Majesty, or the Minister or any other 
person, would otherwise have against any other person what­
soever. 53 V., c. 32, s. 34.

60. Kvery person who. with intent to defraud, falsely pre­
tends to he the owner of any deposit made under this Act, or 
of the interest upon such deposit, and who is not such owner, 
and who demands or claims from the bank with which such 
deposit has been made, or from any ]>erson employed under 
this Act. the payment of such deposit or interest, or of any 
portion thereof, as the case may Ik», and whether he does or 
does not thereby obtain any part of such deposit or interest, 
b guilty of an indictable offence and shall he punished ac­
cordingly. 53 V., c. 32, s. 35.

61. fJ he making of any wilfully false or deceptive state­
ment in any account, return, report or other document re­
specting the affairs of the bank is an indictable offence pun­
ishable by imprisonment for a term not exceeding live years, 
and even president, vice-president, director, auditor, man­
ager, cashier or other officer of the hank, who prepares, signs, 
approves or concurs in any such account, statement, return, 
report or document containing such false or deceptive state­
ment, or uses the same with intent to deceive or mislead any 
person, shall he held to have wilfully made such false state­
ment. and shall further he responsible for all damages sus-
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tainvd by sucli person in consequence thereof: Provided that 
nothing in this section shall have the effect of restricting the 
penalty for any act done, punishable under the Criminal 
Code. 63 V., c. 32, s. 36.

62. If tfhe bank neglects to transmit or deliver to the Min­
ister the returns required by this Act to be so transmitted or 
delivered w ithin the time in this Act limited therefor, it shall 
incur a penalty of fifty dollars for each and every day dur­
ing which such neglect continues. 63 V., e. 32, s. 33.

63. If the bank shall hold any real or immovable pro­
perty howsoever « red, except such as is required for its 
own use, for any period exceeding seven years from the date 
of the acquisition thereof, it shall incur a penalty not exceed­
ing five hundred dollars, which shall be recoverable with costs 
in any court of competent jurisdiction by any person who 
sues for the same, and one-half of such penalty shall lie paid 
to the Minister for the public use» of Canada and the other 
half thereof to the person suing for the same. 63 V., c. 32, 
s. 24.

64. Every director who refuses to make or enforce or to 
concur in making or enforcing any call provided for bv this 
Act to be made in case of an insufficiency in the funds of the 
bank tk) satisfy its debts and liabilities, is guilty of an in­
dictable otfence and shall be personally responsible for any 
damages suffered by reason of such refusal. 63 V., <>. 32, 
s. 8.

SCHEDULE.

Return of the amount of liabilities and assets of the ( name, 
of the bank) on the day of

Capital Stock. $ Capital paid up, $

Liabilities. $ eta.

1. Dominion Government deposits, payable on
demand .......................................................

2. Provincial Government deposits, payable on
demand ....................................................

4
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$ et».
3. Other deposit», payable on demand............
4. Dominion Government deposits, payable

after notice or on a fixed day................
5. Provincial Government deposits, payable

after notice or on a fixed day................
6. Other deposits, payable after notice or on a

fixed day ................................................
7. Special Poor Fund or Charity Fund Trust.
8. Liabilities not included under the forego­

ing heads...................................................

Assets.
3. Dominion, provincial and other public se­

curities .....................................................
2. Cash in hand and on deposit in chartered

banks .......................................................
3. Canadian municipal bonds or securities,

school bonds or debentures, and securities 
approved bv Treasury Board..................

4. Other bonds, debentures and securities..
5. Ijoans to governments, municipal corpora­

tions, fabriquas de paroisses, syndics pour 
l’érection d'églises and corporations on 
resolutions of their boards of directors..

6. Loans for which bank stocks are held as
collateral security ..................................

7. Loans for which stocks, bonds, debentures
or securities, other than bank stocks, are 
held as collateral security......................

8. Special Poor Fund or Charity Fund invest­
ments .......................................................

!). Investment in bank stock made previous to 
the incorporation of the bank..............

10. Rank premises .............................................
11. Other assets, not included under the fore­

going heads .............. »...........................
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1 declare that the above return has been prepared under 
mv directions and is correct according to the books of the 
bank.

E. F.,
Accountant, (or Inspector).

We declare that the foregoing return is inrde up from the 
hooks of the hank, and that it is correct, to the best of our 
knowledge and belief, and shows truly and clearly the fin­
ancial ion of the bank.

(Place) this dav of

A. R, President. 
C. D., Cashier.

63-64 V.. c. 28. 6.5, and schedule.

3



Revised Statutes of Canada, 1906.

CHAPTER 83.

A11 Act respecting Returns by Certain Persons and 
Corporations receiving Moneys on Deposit at 
Interest.

1. This Act may in* cited a» the Savings Deposits Returns 
Act.

2. Every person, corporation or institution, except 
chartered banks, receiving money in small sums, on deposit 
at interest as savings, shall make such returns as to such 
deposits, and the investment thereof, as the Governor Jn 
Council, from time to time, requires; and shall register with 
th«* Minister of Finance and notify in such manner as the 
Governor in Council by order directs, the name of such per­
son, corporation or institution, and that of the officer or 
person on whom process may he served in any suit or pro-

1
3. Every wilful refusal or neglect to obey any order in 

council made under this Act is an indictable offence. R.S., 
c. 126. s. 1.
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63-64 VICTORIA, CHAPTER 93.
An Act to Incorporate the Canadian Bankers' 

Association.

[Assented to 7th July. 1900.J

Whereas the voluntary association now existing under the 
name of the Canadian Bankers* Association has. by its peti­
tion, prayed that it may be enacted as hereinafter set forth, 
and it is expedient to grant tin- r of the said petition. 
Therefore Her Majesty, by ami with the advice and consent of 
the Senate and House of Commons of Canada, enacts as fol­
lows:—

1. Name.—There is hereby created and constituted a cor­
poration under the name of “The Canadian Bankers’ Asso­
ciation,’’ hereinafter called “ the Association.”

2. How composed. —The Association shall consist of mem­
bers and associates;

(a) The members, hereinafter referred to as members, 
shall be the hanks naimnl in the schedule to this Act, and such 
new hanks hereafter incorporated bv or under the authority 
of the Parliament of Canada as become ent itled to carry on 
the business of hanking in ( anada. and to which the Bank 
Act in force at the time of its incorporation applies. Any 
hank to which the Bank Act applies, carrying on business 
in Canada, and not named in the schedule to this Act, shall 
on its own application at any time he admitted as a mem­
ber of the Association by resolution of the executive council 
hereinafter named ;

(b) The associates, hereinafter referred to as associates, 
shall he the bank officers who are associates of the voluntary

7
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association mentioned in the preamble at the time this Act is 
passed, and such other officers of the hank which are members 
of the Association as may be elected at a meeting of the exe­
cutive council hereinafter named or at an annual meeting of 
the Association. Any associate may at any time by written 
notice to the president of the Association withdraw from the 
Association.

3. Ceasing to be a member.—Cpon the suspension of pay­
ment of a bank being a member of the Association, such bank 
shall cease to be a member. Provided, however, that if and 
when such bank resumes the carrying on of its business in 
Canada it may again become a member of the Association.

4. Ceasing to be an associate.— I’pou an associate ceasing 
to be an officer of a bank carrying on business in Canada, he 
shall at the end of the then current calendar year, cease to be 
an associate.

5. Objects and powers.—The objects and powers of the 
Association shall be, to promote generally the interests and 
efficiency of banks and bank officers, and the education and 
training of those contemplating employment in banks and for 
such purposes, among other means, to arrange for lecture-, 
discussions, competitive papers and examinations on com­
mercial law and banking, and to acquire, publish and carry- 
on the “Journal of The Canadian Bankers’ Association."*

6. Sub-sections. —Tim Association may from time to time 
establish in any place in Canada a suh-seetion of the Assoc i­
ation under such constitution and with such powers (not ex­
ceeding the powers of the Association) as may he thought 
best.

7. Clearing houses.—The Association may from time to 
time establish in any place in Canada a clearing house for 
banks, and make rules and regulations for the operations of 
Mich clearing house; provided always, that no bank shall be 
or become a member of such clearing house except with ils 
own consent, and a bank may after becoming such member 
at any time withdraw therefrom.

V. Regulations.—All banks, whether members of the As­
sociation or not, shall have an equal voice in making from
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time to time tin* rules and regulations for the clearing house ; 
hut no such rule or regulation shall have any force or effect 
until approved of by the Treasury Board.

8. Voting powers.—Members of the Association shall vote 
and act in all matters relating to the Association through 
their chief executive officers. For the purposes of this Act 
the chief executive officer of a member shall he its general 
manager or cashier, or in his absence the officer designated 
for the purpose by him. or in default of such designation 
the officer next in authority. Where the president or vice- 
president of a member performs the duties of a general 
manager or cashier he shall be the chief executive officer, 
and in his absence the officer designated for the purpose by 
him, and in default of such designation the officer next in 
authority to him. At all meetings of the Association each 
member shall have one vote upon each matter submitted 
for vote. The chairman shall, in addition to any vote lie 
may have as chief executive officer or proxy, have a casting 
vote in case of a tic. Associates shall have only such 
powers of voting and otherwise taking part at meetings, as 
may he provided by by-law.

9. Officers.—There shall he a president and one or more 
vice-presidents and an executive council of the Association, 
of which council five shall form a quorum unless the bv-laws 
otherwise provide.

10. Officers continued.—The persons who arc the presi­
dent, vice-president and executive council of the voluntary 
association mentioned in the preamble at the time this Act 
is passed shall he the president, vice-president and execu­
tive council reflectively of the Association until the first 
general meeting of the Association or until their successors 
are appointed.

11. General meetings.- The first general meeting of the 
Association shall he held during the present calendar year 
at such time and place and upon such notice as the executive 
council may decide. Subsequent general meetings shall he 
held as the by-laws of the Association may provide, at least 
once in each calendar year.
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12. Election of officers. -At the first general meeting and 
at each annual meeting thereafter the members of the Associa­
tion shall elect a president, one or more vice-presidents and 
an executive council, all of whom shall hold office until the 
next annual general meeting or until their successors are 
appointes!.

13. Executive officers. -The president, vice-presidents 
and executive council shall be chosen from among the chief 
executive officers of members of the Association.

14. Executive council.—Unless the by-laws otherwise 
provide, the executive council shall consist of the president 
and vice-presidents of the Association and fourteen chief 
executive officers, and five shall form a quorum for the trans­
action of business.

15. Dues. -Each mem lier and associate shall from time 
to time pay to the Association for the purposes thereof such 
dues and assessments as shall from time to time be fixed in 
that behalf by the Association at any annual meeting, or at 
any s|*ccial meeting called for the purpose, by a vote of not 
less than two-thirds of those present or represented by proxy.

16. By-laws.—The objects and powers of the Association 
shall be carried out and exercised by the executive council, or 
under by-laws, resolutions, rules ami regulations passed by it, 
but every such by-law, rule and regulation, unless in the 
meantime confirmed at a general meeting of the Association 
called for the purpose of considering the same, shall only have 
force until the next annual meeting, and in default of con­
firmation thereat shall cesse to have force. Provided always, 
that any by-law, rule or regulation passed by the executive 
council may be repealed, amended, varied or otherwise dealt 
with by the Association at any annual general meeting or at 
a special general meeting called for the purpose.

2. Power of executive.—For greater certainty, but not so 
as to restrict the generality of the foregoing, it is declared 
that the executive council shall have power to pass by-laws, 
resolutions, rules and regulations, not contrary to law or to 
the provisions of this Act, respecting—
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(a) Lectures, discussions, competitive papers, examina­
tions ;

(b) The journal of the Association;
(c) The sub-sections of the Association;
(d) Clearing houses for banks;
(e) General meetings, special and annual, of the Associa­

tion and of the executive council, and the procedure and 
quorum thereat, g the part to be taken by associates
and their powers of voting;

(/) Voting by proxy at meetings of the Association and 
of the executive council ;

(g) 'Hie appointment, fmictions, duties, remuneration 
and removal of officers, agents and servants of the Associa­
tion.

3. No by-law, resolution, rule or regulation respecting 
clearing houses, and no repeal, amendment, or variation of 
or other dealing with any such by-law, resolution, rule or 
regulation shall have any force or effect until approved of by 
the Treasury Board.

17. The provisions of the Companies Clauses Act, being 
chapter 118 of the Revised Statutes, shall not apply to the 
Association.

9010





BY-LAWS
OK THK

Canadian Bankers’ Association.

( By-laws Nos. 13, 14. 15 and li> were approved bv the 
Dominion Treasury Board in May. 1901, in accordance with 
section 30 of the Bank Act Amendment- Act, 1000, and sec­
tions < and 10 of the Act of 1900, incorporating the Cana­
dian Bankers’ Association.)

1. General meetings.—The annual general meetings of 
the Association shall be held on the second Thursday of the 
month of November in each year, at such hour and place as 
may be decided upon by the executive council of the Associa­
tion from time to time. Special general meetings of the As­
sociation may be called at any time by the said executive 
council, and shall be called by the president or secretary- 
treasurer on the written requisition of at least five members 
of the Association.

The requisition (if any) for. and the notice of calling any 
special general meeting, shall specify therein the general na­
ture of the business to be considered or transacted thereat. 
Special general meetings shall be held at such time, hour and 
placi- as shall be mentioned in the notice calling the same. 
Thirty days’ notice shall he given of every general meeting 
of the Association whether annual or special. At any annual 
or special general meeting of the Association seven persons, 
duly representing members of the Association, shall form a 
quorum.

At any annual general meeting of the Association any 
business may be transacted thereat.

At any special general meeting of the Association only 
such business shall he transacted as is mentioned in the no­
tice calling such special general meeting.

2. Election of officers —At every annual general meet­
ing. the members of the Association, through their represen-
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tativcr or proxies, shall elect from among the chief executive 
officers (ns defined by charter of incorporation) of members 
of the Association, a president, four vice-presidents, and four­
teen councillors, all of whom shall hold office until the next 
annual general meeting, or until their successors are ap­
pointed, and may also elect honorary presidents of the Asso­
ciation, not exceeding three in number, who shall also hold 
office until the next annual general meeting after their (‘lec­
tion.

3. Executive council.—The executive council of the Asso­
ciation shall consist of the president and vice-presidents, and 
the said fourteen councillors aforesaid, and five shall form a 
quorum for the transaction of business.

The honorary presidents shall also have seats at the exe­
cutive council, but shall have no vote thereat.

4. Voting at general meetings.—At all meetings of the 
Association each member shall have one vote upon each mat­
ter submitted for vote. The chairman shall, in addition to 
any vote he may have as chief executive officer or proxy, have 
a casting vote in case of a tie.

Each associate shall also have one vote on all subjects 
except the following, on which members only shall be per­
mitted to vote:—

1. Election of officers.
2. Action relating to proposed legislation.
3. By-laws.
4. Adding to, or amending the charter.
5. All other subjects on which general action by the banks 

is contemplated.
5. Meetings of council. — The executive council may 

meet together for the despatch of business, adjourn and 
otherwise regulate its meetings, as it by resolution or other­
wise may determine from time to time.

The secretary-treasurer shall at any time at the request 
of the president or any vice-president or any other member 
of the executive council convene a meeting of the council. 
Provided, however, that no business shall be transacted at a 
meeting called at the request of a member unless the notice 
calling the meeting specifies in some general terms that such
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business will lx* transacted thereat, but this provision shall 
not apply to any meeting called at tin* request of the presi­
dent or any vice-president.

On all questions arising at any meeting of the executive 
council each member shall have one vote in addition to any 
vote he may have as proxy, and the chairman shall have in 
addition a casting vote

6. Chairman.—At all meetings of the Association and of 
the executive council, the president, when present, shall be 
chairman, and in his absence one of the vice-presidents 
chosen by the members of the council then present; and in 
the absence of the president and vice-presidents, the members 
of the council then present may choose some one of their 
number to be chairman of such meeting.

7. Voting by proxy. -Any member, not represented at a 
meeting of the Association by one «if the officers named in 
section 8 of the charter of incorporation, may vote by proxy; 
provided such proxy is held by an associate who is an assist­
ant general manager, or assistant cashier, inspector or man­
ager of any bank, or any branch thereof.

Any member of the executive council, when not present 
at any meeting thereof, may he represented thereat by proxy, 
provided such proxy is held by such an associate as is before 
mentioned in this by-law. Proxies shall he in writing.

8. By-laws.—The executive counc il may from time to 
time repeal, amend or add to anv of the by-laws of the Asso­
ciation, except those relating to dues, to the clearing house, 
to the curator and his duties, and to the circulation, but every 
such repeal, amendment or addition shall only have force 
until the next annual general meeting of the Association, 
and if not confirmed thereat shall thereupon cease to have 
force.

9. Secretary-treasurer and solicitor.—Tin* said executive 
council shall have power from time to time to appoint a 
secretary-treasurer, who shall be an officer or ex-officer of a 
bank, and to remove him from office, and to fix his remunera­
tion and the terms of his engagement.

The executive council shall also have power from time 
to time to appoint a solicitor or solicitors and to fix their
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remuneration for either general or special services, and 
also to engage counsel where such services may be needed.

10. Sub-sections.—Existing sub-sections of the voluntary 
Association are hereby continued as, and constituted, sub­
sections of the Association as incorporated. Sub-sections 
hereby or hereinafter constituted may pass by-laws for their 
guidance, subject always to the provisions of the charter 
of incorporation, and the by-laws of the association.

The bankers' section of the Boards of Trade in the 
cities of Montreal and Toronto respectively, shall be em­
powered respectively to represent the Association in all 
matters connected with legislation in the Legislatures of 
Quebec and Ontario, respectively—it being understood that 
the respective sections will, as fully as possible, keep the 
president and the executive council of the Association ad­
vised on all points that may arise in connection with the 
matters referred to, and will not make representations in 
the name of the Association contrary to the views of the 
executive council after such views have been expressed.

11. Journal, lectures, etc.—An editing committee ap­
pointed by the Association shall supervise the publication of 
the “Journal of the Canadian Bankers’ Association.” and 
the executive council shall appoint such other officers as it 
may deem necessary; and shall also make such provisions 
and arrangements from time to time as it deems proper, 
for lectures, discussions, competitive papers, and examin­
ations.

12. Annual dues.—The dues or subscriptions payable to
the Association by the members thereof shall be as fol­
lows :—
For banks with a paid-up capital stock of under $1,000,000. .. . $100 
For banks with a paid-up capital stock of $1,000,000 and under

$2,000,000 .................................................................................................. 200
For banks with a paid-up capital stock of $2,000,000 and under

$3,000,000 ................................................................................... 300
For banks with a paid-up capital stock of $3,000,000 and over. 400

The dues or subscriptions payable to the association 
by the associates thereof shall be one dollar annually. 
Members’ and associates’ subscriptions shall be payable on 
or before the 1st February and 1st July respectively in each 
year.
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VIR( l’LATION.

13. (n ) Monthly return. A monthly rot urn shall he 
made to the president of the Canadian Bankers' Associa­
tion by all banks doing business in Canada, whether mem­
bers of the Canadian Bankers* Association or not, in the 
form hereinafter set forth; said return shall he made up 
and sent in within the first fifteen days of each month, 
and shall exhibit the condition of the bank’s note circu­
lation on the last juridical day of the month next pre­
ceding: and every such monthly return shall be signed by 
the chief accountant or acting chief accountant and by the 
president or vice-president, or by any director of the bank, 
and by the general manager, cashier, or other chief execu­
tive officer of the bank at its chief place of business. Every 
such monthly return which shows therein notes destroyed 
during such month, shall he aecompanied by a certificate 
or certificates in the form hereinafter set forth, covering 
all the notes mentioned as destroyed in such return, signed 
by at least three of the directors of the bank, and by the 
chief executive officer or some officer of the hank acting 
for him, stating that the notes mentioned in such certi­
ficate or certificates have been destroyed in the presence of 
and under the supervision of the persons respectively sign­
ing such certificate or certificates respectively.
FORM OF MONTHLY ULTVRN OF CIRCULATION ABOVE 

MENTIONED.
Circulation Statement of the

(Here state name of bank)
for the month of ............................................................................TOO..
Credit Balance of Rank Note Accounts on last day of 

preceding mouth (inclusive of unsigned notes)....$
Add notes received from printers during month, viz. :

" * $

$
Less notes- destroyed during month tas per certificate 

herewith i ................................. ....................... $

Balance of Bank Note Accounts on last day of month. .$
Less notes on hand. viz. :

Signed ............................. $
Unsigned ......................... $ .$

Notes in circulation or. last day of month..........................$

Chief Accountant.
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We declare that the foregoing return, to the best of our know­
ledge and belief, is correct, and shows truly and clearly the state and 
position of the Note Circulation of said Bank during and on the 
last day of the period covered by such return.
......................this.......................day of.............................. 190..

I‘resident.

General Manager.

FORM OF CERTIFICATE OF DE8TKIVTION OF NOTES 
A BOV E M ENTIONEI ».

Certificate of Destruction of Notes of the I here mention name of 
bank) accompanying monthly Circulation Statement for month
of..................................... A.D., 1W..

We, the undersigned, hereby certify that we have examined
bank notes of this Bank amounting to $......................... consisting of
the following, viz.: (here set out the denominations) and have burned 
and destroyed the same, and that the said notes so burned and 
destroyed by us are not included in any other Certificate of Destruc­
tion of Notes signed by us or any of us, or to tue best of our 
knowledge and belief, by any other person to accompany the present 
oi any monthly circulation statement made or to be made to the 
President of The Canadian Bankers' Association.
......................this............... .. .day of.............. ...............190..

Directors of said Bank.

General Manager.
(6) Bank of British North America —For all purposes 

of this by-law, the chief place of business of the Bank of 
British North America shall he the chief office of the said 
bank at the city of Montreal, in the Province of Quebec.

And in the case of the said Bank of British North 
America the said monthly circulation return shall he signed 
by the general manager’s clerk, or acting general manager's 
clerk, and by the general manager or the acting general 
manager of the said bank; and the said certificate of de­
struction of notes shall be signed by the general manager 
or acting general manager, the inspector or assistant in­
spector, and the local manager of the Montreal branch, 
or the acting local manager of the Montreal branch of the 
said hank, instead of by the persons respectively herein­
before directed to sign the said returns respectively.
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(r) Penalty for neglect.—Every hank which neglects to 
make up and send in as aforesaid any monthly return re­
quired by this by-law within the time by this by-law limited, 
shall incur a penalty of fifty dollars for each and every day 
after the expiration of such time during which the hank 
neglects so to make up and send in such return.

(</) Inspection—The executive council of the associa­
tion shall have power, by resolution, at any time, to direct 
that an inspection shall be made of the circulation ac­
counts of any bank by an officer or officers to be named 
in such resolution, and such inspection shall be made 
accordingly.

(e) Inspection and report.—Some person or persons ap­
pointed from time to time by the executive council of the 
Association shall, during the year 1901, and during every 
year thereafter, make inspection of the circulation accounts 
of every bank doing business in Canada, whether members 
of the Association or not, and shall report thereon to the 
council; and upon every such inspection all and every 
the officers of the bank whose circulation account shall be 
so inspected shall give and afford to the officer or officers 
making such inspection, all such information and assistance 
as he or they may require to enable him or them fully to 
inspect said circulation account, and to report to the coun­
cil upon the same, and upon the means adopted for the 
destruction of the notes.

(/) Collection of penalties.—The amount of all penal­
ties imposed upon a bank for anv violation of this by-law 
shall he recoverable and enforceable with costs, at the suit 
of the Canadian Bankers’ Association, and such penalties 
shall belong to the Canadian Bankers’ Association for the 
uses of the Association.

(g) Statement of circulation.—The president of the 
Canadian Bankers' Association shall each month have 
printed and forwarded to the chief executive officer of 
every bank of Canada subject to the Bank Act, whether 
a member of the Association or not, a statement of the 
circulation returns of all the banks in Canada for the last 
preceding month, as received bv him.
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(//) Association defined.—In this by-law it is declared for 
greater certainty that the Canadian Bankers* Association 
herein mentioned and referred to is the Association incor­
porated bv special Act of Parliament of Canada. 63 and 64 
Viet. chap. 93.

VVRATOR.

14. Appointment, powers, etc.—Whenever any bank sus­
pends payment, a curator, as mentioned in section 24 of the 
Bank Act Amendment .Act, 1900, shall be appointed to 
superv se the affairs of such bank. Such appointment shall 
be made in writing by the president of the Association or 
by the person who, during a vacancy in the office of, or in 
the absence of, the president, may be acting as president 
of the Association.

If a curator so appointed dies, or resigns, another ci ra- 
tor may he appointed in his stead in the manner aforesaid.

The executive council may, by resolution, at any time 
remove a curator from office and appoint another person 
curator in his stead.

A curator so appointed shall have all the powers and 
subject to the provisions of By-law No. 13, shall perform 
all the duties imposed upon the curator by the said Bank- 
Act Amendment Act; he shall also furnish all such re­
turns and reports, and give all such information touching 
the affairs of the suspended bank as the president of the 
Association or the executive council may require of him 
from time to time.

The remuneration of the curator for his services and 
his expenses and disbursements in connection with the dis­
charge of his duties shall be fixed and determined from 
time to time by the executive council.

15. Advisory board.—Whenever a bank suspends pay­
ment and a curator is accordingly appointed, the presi­
dent shall also appoint a local advisory board consisting of 
three members, selected generally as far as possible from 
among the general managers, assistant-general managers, 
cashiers, inspectors or chief accountants or branch mana­
gers of any bank at the place where the head office of such
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suspended bank is situated, and the curator shall advise 
from time to time with such advisory hoard, and it shall 
be his duty, before taking any important stop in connec­
tion with his duties as curator, to obtain the approval of 
such advisory board thereto. With the sanction of such 
advisory board, he may employ such assistants as he may 
require for the full performance of his duties as curator.

CLEARING HOUSES.

16. Rules and regulations.—The rules and regulations 
contained in this by-law are made in pursuance of the 
powers contained in the Act to Incorporate the Canadian 
Bankers' Association, 63 & 64 Viet. chap. 93 (1900), and 
-hall be adopted by, and shall be the rules and regulations 
governing all clearing houses now existing and established, 
or that may be hereafter established.

RULES AND REGULATIONS RESPECTING CLEARING 
HOUSES.

MADE IN PVR8VANCE OF THE POWERS CONTAINED IN TIIK ACT TO 
INCORPORATE THE CANADIAN BANKERS’ ASSOCIATION.

1. Formation.—'The chartered banks doing business in any city 
or (own. or such of them as may desire to do so. may form them­
selves into a Clearing House. Chartered hanks thereafter establish­
ing offices in such city or town may be admitted to the Clearing 
House by a vote of the members.

2. Objects.— 'Hie Clearing House is established for the purpose 
of facilitating daily exchanges and settlements between banks. It 
shall not either directly or indirectly be used as a means of obtaining 
payment of any item, charge or claim disputed, or objected to. It 
Is expressly agreed that any bank receiving exchanges through the 
Clearing House shall have the same rights to return any item, and 
to refuse to credit any sum which it would have had were the ex­
changes made directly between the banks concerned, instead of 
through the Clearing House; and nothing in these or any future 
rules, and nothing done, or omitted to be done thereunder, and no 
failure to comply therewith shall deprive a bank of any rights it 
might have possessed had such rules not been made, to return any 
item or refuse to credit any sum ; and payment through the Clearing 
House of any item, charge or claim shall not deprive a bank of any 
right to recover back the amount so paid.

3. Meetings. The Annual Meeting of the members shall be 
held on such day in each year, and at such time and place as the 
members may fix by by-law. Special meetings may be called by the 
Chairman or Vice-Chairman whenever it may be deemed necessary, 
and the Chairman shall call a special meeting whenever requested 
to do so in writing by three or more members.

23
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4. Voting.—At nuy meeting each member may be represented 
by one or more of its officers, but each bank shall have one vote only.

5. Board of Management.—At every Annual Meeting there 
shall be elected by ballot a Itonrd of Management who shall hold 
office until the next Annual Meeting, and thereafter until their 

successors are appointed. They shall have the general oversight and 
management of the Clearing House. They shall also deal with the 
expenses of the Clearing House, and the assessments made therefor. 
In the absence of any member of the Board of Managment he may 
be represented by another officer of the bonk of which he is on

6. Officers. The Hoard of Management shall at their first 
meeting after their appointment, elect out of their own number a 
Chairman, a Vice-Chairman, and a Secretary-Treasurer, who shall 
perform the duties customarily appertaining to these offices.

The officers so selected shall be respectively the Chairman. Vice- 
Chairman, and Secretary-Treasurer of the Clearing House.

Should the bank of which the Chairman is an officer he in­
terested in any matter, his powers and duties shall, with respect to 
such matter, be exercised by the Vice-Chairman, who shall also exer­
cise the Chairman's duties and powers in his absence.

7. Meetings.- Meetings of the Hoard may bo held at such 
times as the members of the same may determine. A special 
meeting shall he called by the Secretary-Treasurer on the written 
requisition of any member of the Clearing House for the consider­
ation of any matter submitted by it, of which meeting 24 hours' 
notice shall be given, hut if such meeting is for action under Rules 
15 or 10, it shall he called immediately.

8. Expenses.- The expenses of the Clearing House shall be 
met by an equal assessment upon the members, to be made by the 
Board of Management.

9. Withdrawal. -Any bank may withdraw from the Clearing 
House l>y giving notice in writing to the Chairman or Secretary- 
Treasurer between the hours of 1 and 3 o'clock p.m., and paying its 
due proportion of expenses and obligations then due. Said retire­
ment to take effect from the close of business of the day on which 
such notice is given. The other banks shall be promptly notified of 
such withdrawal.

10. Clearing Bank.—The Hoard of Management shall arrange 
with a bank to act as clearing bank for the receipt and disbursement 
of balances due by and to the various banks, but such bank shall be 
responsible only for the moneys and funds actually received by it 
from the debtor banks, and for the distribution of the same amongst 
the creditor banks, on the presentation of the Charing House certi 
fientes properly discharged. The clearing bank shall give receipts 
for balances received from the debtor banks. The Board of Manage­
ment. shall also arrange for an officer to act ns Manager of the 
Clearing House from time to time, but not necessarily the same 
officer each day.
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11. Payment of Balances. The hours for making the ex 
changes at the C’leering House, for payment of the debit balances to 
the clearing hank, and for payment out of the balances due the 
creditor banks, shall he fixed |»y by-law under clause 17. On com 
pletiou of the exchanges, the balances due to or by each bank shall 
be settled and declared by the Hearing llous Manager, and if the 
clearing statements are readjusted under the provisions of these 
rules, the balances must then he similarly declared settled, and the 
balances due by debtor banks must he paid into the clearing bank, 
at or during the hours fixed by by-law as aforesaid, provided that 
no credit balance, or portion thereof, shall be paid until all debit 
balances have be# n received by the clearing bank. At Clearing 
Houses where balances are payable in money they shall be paid in 
legal tender notes of large denominations.

At Clearing Houses where balances are payable by draft .should 
any settlement draft given to the clearing bank not b<- paid on 
presentation, the clearing bunk shall at once notify in writing all 
the other banks of such default ; and the amount of the unpaid draft 
shall be repaid to the clearing bank by the banks whose clearances 
were against the defaulting bank on the day the unpaid draft was 
drawn, in proportion to such balances. The clearing bank shall 
collect the unpaid draft, and pay the same to the other banks in 
the above proportion. It is understood thaï the clearing bank is to 
be the agent of the associated banks, and to be liable only for 
moneys actually received by it.

Should any bank make default in paying to the clearing bank 
its debit balance, within the time uxed by this rule, such uebit 
balance and interest thereon shall then be paid by the batik so in 
default to the Chairman <if the Clearing House for the time being, 
and such Chairman and his successor in office from time to time 
shall he a creditor of and entitled to recover the said debit balances, 
and interest thereon from the defaulting bonk. Such balances, when 
received by the said Chairman or his successor in office, shall be 
paid by him to the clearing bunk for the benefit of the banks en­
titled thereto.

12. Objections to Statements. - In order that the clearing 
statements may not be unnecessarily interfered with, it is agreed that 
a bank objecting to any item delivered to it through the Clearing 
House, or to any charge against it in the exchanges of the day, 
shall, before notifying the Clearing House Manager of the objection, 
apply to the bank interested for payment of the amount of the 
item or charge objected to, ami such amount shall thereupon be im­
mediately paid to the objecting bank. Should such payment not lie 
made the objecting bank may notify the Clearing House Manager 
of such objection and non-payment, and he shall thereupon deduct 
the said amount from the settling sheets of the banks concerned, 
and readjust tue clearing statements and declare ilie correct balances 
in conformity with the changes so made, provided that such notice 
shall be given at least half an hour before the earliest hour fixed 
by by-law. ns provided in clause 11. for payment of the balances 
cue to the creditor hanks. But notwithstanding that the objecting 
bank may not have so notified tin Clearing House Manager, it shall 
be the duty under these rules of the bank interested to make such 
payment on demand therefor being made at any time up to 3 o’clock . 
provided, however, that if the < ijection is based on the absence



3.56 CANADIAN BANKERS ASSOCIATION.

from the deposit of any parcel or of any cheque or other item entered 
on the dojtosit slip, notice of such absence shall have been given to 
the bank interested before 12 o'clock noon, the whole, however, sub­
ject to the provisions of Rule No. 2.

13. Items Received in Trust. All bank notes, cheques, 
drafts, bills nud other items (hereafter referred to ns "items”) 
delivered through the Clearing House to a bank in the exchanges of 
the day. shall be received by such bank as a trustee only, and not 
as its own property, to be held upon the following trust, namely, 
upon payment by such bank at the proper hour to the clearing bank 
of the balance (if any) against it, to retain such items freed from 
said trust ; and in default of payment of such balance, to return 
immediately and before 12.30 p.m„ the said terms unmarked and 
unmutiluted through the (.'learing House to the respective banks, 
and the fact that any item cannot be so returned shall not relieve 
the bank from the obligation to return the remaining items, in­
cluding the amount of the bank s own notes so delivered in trust.

I’pon such default and return of said items, each of the other 
banks shall immediately return all items which may have been 
received from the bank so in default, or pay the amount thereof to 
the defaulting bank through the Clearing House. The items 
returned by the bank in default shall remain the property of the 
respective batiks from which they were received, and the Clearing 
House Manager shall adjust the settlement of balances anew.

A bank receiving through the Clearing House such items as 
aforesaid, shall h# responsible for the proper carrying out of the 
trust tijion w{licit the same are received ns aforesaid, and shall make 
good to the other banks respectively all loss and damage which may 
lie suffered by the default in carrying out such trust.

14. Provision for Default. In the event of any bank 
receiving exchanges through the Clearing House making default in 
payment of its debit balance (if any) then in lieu of its returning 
the items received by it as provided by Rule 13, the Hoard of 
Management may require the hanks to which the defaulting bank, 
on an account being taken of the exchanges of the day between it 
and the other hanks, would In- a debtor, in pvoimrtion to the amounts 
which, on such accounting, would be respectively due to them, to 
furnish the Chairman of the Clearing House for the time being with 
the amount of the balance due by the defaulting bank, and such 
amount shall be furnished accordingly, and shall be paid by the 
Chairman to the clearing bank, which shall then pay over to the 
creditor batiks the balances due to them in accordance with Rule 11. 
The said funds for the Chairman shall lie furnished by being 
deposited in the clearing bank for the purpose aforesaid. The 
defaulting bank shall repay to the Chairman for the time being, 
or to his successor in office, the amount of such debit balance and 
interest thereon, and the said Chairman, and his successor in office, 
shall be entitled to recover the same from the defaulting bank. 
Any moneys so recovered shall be held in trust for and deposited in 
the clearing bank for the benefit of the banks entitled thereto.

15. Re-adjustment of Balances. -If a bank neglects or 
refuses to pay its debit balance to the clearing bank, and if such 
default he made not because of inability to pay. the Board of Manage­
ment may direct that the exchanges for the day between the defaulting
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bank an<J euvb oi! tin.* other banka be eliminated from the (-tearing 
House Statements, and that the settlements upon such exchanges be 
made directly between the banks interested, and not through the 
Clearing House. I'pon such direction being given the Clearing llouse 
aiauagvr shall comply therewith and adjust the settlement of balances 
anew, ami the settlements of the exchanges so eliminated shall there­
upon he made directly between the hanks Interested.

16. Suspension of Clearings. —Should any case arise to 
which, in the opinion of the Hoard of Management, the foregoing 
rules are Inapplicable, or in which their operation would be inequit 
able, the Hoard shall have power at any time to suspend the clearings 
and settlements of the day : hut immediately upon such suspension 
the Hoard shall call a meeting of the members of the Clearing House 
to take such measures ns may la* necessary.

17. By-law*».- —Every Clearing House now existing, or that may 
hereafter he established, may enact by-laws, rules and regulations 
for the government of its members, not inconsistent with these rules, 
and may fix therein among other things

1. The name of the Clearing House ;
2. The number of members of the Hoard of Management and

the quorum thereof.
3. The date, time and place for the Annual Meeting,
4. The mode of providing for the expenses of the Clearing

House ;
5. The hours for making exchanges, and for payment of the

balances to or by the clearing bank ;
fi. The mode or medium in which balances are to be paid.

Any by-law, rule, or regulation passed or adopted under this 
claus> may be amended at any meeting of the members, provided that 
not less than two weeks’ notice of such meeting, and of the proposed 
amendments, has been given.

NOTICES.

17. How to be given.— Any notice of meeting or any 
other notice authorized or required to be given to any 
member of the Association shall lie deemed sufficiently 
given, if sent through the post office in a prepaid letter 
or by hand to the head office of any such member, addressed 
to such member or to the general manager, or cashier of 
such member, and in the ease of the Bank of British North 
/xmeriea through its chief office in the city of Montreal, 
addressed to it or to its general manager; and any notice 
sent by post shall be deemed to have been given on the 
day following that on which the same was mailed, and in 
proving the giving of such notice, it shall he sufficient to 
prove that the letter was properly prepaid, addressed and 
mailed.
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Any notice authorized or required to be given to any 
member of the executive council may be sent by the secre­
tary-treasurer by hand, or through the post office, or by 
telegraph, or in any other manner which the said council 
may prescribe.

Any notice authorized or required to be given to any 
associate as such shall be sufficiently given, if given by 
advertisement once in a newspaper in the cities of Mon­
treal and Toronto.

18. Definitions.—In the foregoing by-laws, unless there 
be something in the subject or context inconsistent there­
with, the words:

“ The Association ” shall mean “ the Canadian Bankers’ 
Association,” incorporated by special Act of the Parliament 
of Canada (63 and 64 Viet. chap. 93).

“ The executive council.” or “ the council ” shall mean 
*■ the executive council of the Canadian Bankers’ Associa­
tion.”
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foreign, recognized, 79. 82.
ADVANCES on bank notes not recoverable, 99. 

for building ships, 162.
ADVERTISEMENTS, defacing notes with, 232.
ADVISORY BOARD TO CURATOR, 352.
AGENCIES, bank may open, 109.
AGENT, appointment of, by directors, 61. 

when personally liable, 86. 
of bank to enter name on transmission. 79. 
banks dealing with, 140.
transferring warehouse receipt or bill of lading. 170. 
powers of, under Factors Acts, 173.

AGREEMENT to give security. 1S2, 185.
ALLOTMENT of stock subscribed. 19.

unsubscribed stock, 55.
ANCILLARY PROBATE or administration, not required as to

shares. 79, 80.
not required as to deposits under $500, 204. 

ANNUAL MEETING, subscribers may tlx day for, 21.
shareholders may fix day for. 25. 
provisions respecting, 27. 
election of directors at, 34. 
public notice of, 34. 
failure to elect directors at. 38. 
statement to be submitted at, 87. 

ANNUAL RETURN to government. 212.
details comprised in, 212.

ANNUAL STATEMENT and Inspection. 87.
details comprised In, 87.

ANNULMENT OF CHARTER by Court, 14.
APPLICATION of Bank Act. 12.
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ASSETS, annual statement of, 87.
notes a first charge on, 227.
Dominion claims a second charge on, 227.
Provincial claims a third charge on, 227. 
monthly return of, to government. 211. 
purchase of a bank's. 205.

ASSIGNMENT of funds, a cheque not. 258.
of shares—See Transfer, 
tinder sec. 88—See Security.

ASSOCIATION—See Canadian Bankers' Association. 
ATTORNEY-GENERAL of Canada may sue for penalties, 246. 
AUCTION, forefeited shares to be sold at, 67.

sale of collateral securities at, 149. 
sale of pledged goods at, 178, 180. 

AUTHENTICATION of declaration of transmission of shares, 78.

B.
BAILEES, banks as, 132.
BALLOT, president and vice-president elected by, 36.

shareholders to vote by, 52.
BANK, definition of, 6.

unauthorize l use of title, 245.
BANK CHARTERS in Canada, xxxiv.

term of 14.
BANK CIRCULATION REDEMPTION FUND, 99.

payment by Minister out of, 102. 
refund of deposit, 103. 
rules as to, 104.

BANK HOLIDAYS. 142.
BANK NOTES—See Notes.
BANK OF BRITISH COLUMBIA, application of Act to, 15.

assets purchased by Bank of Commerce, 15.
BANK OF BRITISH NORTH AMERICA, application of Act to. 15,

head office of, 16, 350. 
issue of notes by, 95.

BANK OF MONTREAL, purchase of other banks. 12, 13.
BANK OF YARMOUTH, absorbed. 12.
BANKERS’ ASSOCIATION—See Canadian Bankers' Association 
BANKER S LIEN defined, 137, 138.

Illustrations of, 138.
BANKING in Canada-Introduction, xxxiil. 

principles of, xxxviii. 
assigned to Dominion by B. N. A. Act, 2. 
general business of, 109, 127. 
hours, 143.
using title Improperly, 245.
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BANKS to which the Act applies. 6, 12. 
first Canadian, xli. 
suspended, application of Act to, 15.

BANQUE JACQUES CARTIER, name changed, 12 
BANQUE DU PEUPLE, suspension of. 12.
BANQUE PROVINCIALE, formerly Jacques Cartier, 12. 
BANQUE VILLE MARIE, liquidation of. 12.
BILL OF LADING, definition of. 10.

banks may acquire, as collateral security,
163.

'right of Dominion to legislate respecting,
164.

Ontario and Quebec legislation on, 164. 
illustrations as to. 167. 
agent transferring, 170.

in possession of, 170. 
when bank may acquire, 182. 
written promise to give, 182, 185. 
exchange of for warehouse receipt, 183, 188. 
covers product of pledged goods, 176. 
preference over unpaid vendor, 177, 179. 
sale of goods covered by, 177, 180.

BILLS AND NOTES, bank may deal in and discount, 109, 111,
112.

BILLS OF EXCHANGE, bank may deal in or discount, 109, 118. 
BONDS, guarantee, to be given by officers, 45. 

cases as to, 46.
of bank, how to be executed. 105. 
assignable by indorsement, 105. 
of other corporations, bank may deal in. 109, 124. 

BONUS or divided not to impair capital, 92.
when may exceed eight per cent.. 93.

BOOKS, subscription, for stock. 17, 59.
transfers to be registered in, 59. 
inspection ol'. by directors. 89.

BRANCH SYSTEM, benefits of, 1.
borrowed from Scotland, 109.

BRANCHES, directors may be appointed for, 40. 
bank may open. 109. 
sometimes considered distinct, 110. 
generally as one with main body, 110. 
paper payable at other, 191.

BRITISH colony, issue of notes in, 97.
subscription books in, 59. 
agents in. 61.

Columbia, banking law before 1871, 2.
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BRITISH North America Act. banking in. 2, 4.
subjects, malority of directors to be, 34. 
public securities, bank may deal in, 109.

BROKER, dealing with securities, 141.
BULLION, bank may deal in, 109.
BUSINESS, when bank may commence, 23.

of bank managed by directors, 29.
and [lowers of bank, 108.
banks may do a general banking, 109, 127.
prohibited to banks, 109, 133.

BY-LAWS, shareholders may make, 25, 26. 
requirements as to, 26. 
on whom binding, 26. 
old. to be in force until repealed, 29. 
directors may make. 39. 
to increase the capital stock, 54. 
to reduce the capital stock, 56. 
of Canadian Bankers’ Association, 218.

C.
CAISSE d'Economic de Quebec, 320.
CALLS, only those who have pa*d can vote. 54.

stock may be cancelled for non-payment, 62.
directors may make, 63.
interval between, and notice of, 63.
not to exceed ten per cent., 63.
remedy in case of non-payment. 67.
action to recover, 66, 69.
forfeiture for non-payment, 67.
by directors in winding up, 224.
refusal to make, an indictable offence, 244.

CANADA, banking in, xxxiii.
history of. xxxix.

banking legislation in old, 1, 2, 3. 4. 
issue of notes outside, 97.

CANADA GAZETTE, public notices in. 11.
notice of opening stock books, 17. 
notice of meeting of subscribers, 21. 
notice of annual meeting, 35. 
notice of special meetings. 50. 
increase of capital stock, 54. 
reduction of capital stock, 56. 
approval of sale and purchase of a bank, 

208.
CANADIAN BANK OF COMMERCE, purchase of other banks, 

12, 15.
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CANADIAN BANKERS' ASSOCIATION, Act of Incorporation, 
144. 339.

may establish clearing houses, 144, 340.
to appoint curator to suspended bink, 216, 217, 352.
by-laws of, 218. 345.

CANCELLATION of subscriptions to stock, 02.
CAPITAL STOCK of banks incorporated hereafter, 10, 17.

minimum amount for commencing business, 20. 
may be increased, 54. 

reduced, 50.
not to be reduced below $250,000, 58. 
lost, to be called for, 66. 
annual statement of, 87. 
not to be impaired by dividends, 92. 
of banks, bank not to lend upon, 109. 134. 

CASES CITED, xlit.
CASHIER, powers of, 41.

powers of in U. S., 45.
to give guarantee bond, 45.
not to vote or hold proxy, 53.
to enter name on transmission, 79.
may sign notes for circulation, 106.
to sign monthly returns, 211.
pledging notes of bank, 233.
issuing notes fraudulently, 233.
making false statement, 241.
giving creditor fraudulent preference. 244.

CASTING VOTE in case of a tie, 38, 52.
CERTIFICATE to begin business, 23.

conditions as to, 24. 
of increase of stock, 54. 
of reduction of stock, 56.

CHARGES ON ASSETS, order of, 227.
CHARITABLE FUNDS of savings banks, 330. 
CHARLOTTETOWN, Dominion notes delivered at. 94.

banks to redeem their notes at, 104. 
CHARTERS of banks continued to July 1st. 1911, 14. 

annulment of, by Court, 14. 
of new banks, 16, 247. 
forfeited by 90 days’ suspension, 221.

CHEQUE, a negotiable instrument, 118.
deposits usually withdrawn by, 197.
of Dominion government to be cashed at par, 204
on a bank, law as to, 253.
definition of, 254.
irregularities In, 255.
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CHEQUE, alteration of. 256.
when drawer has no account. 257. 
provisions as to demand bills apply, 257. 
has no days of grace, 258.
Illustrations as to. 258.
not an assignment of funds, 258.
effect of initialling. 266.
not presented in a reasonable time, 267.
non-business days not counted. 269.
holder of. when creditor of bank, 26S.
termination of authority to pay. 270.
countermand of payment, 271.
death of customer, 272.
crossing of, 272.
crossed generally, 274.

specially, 274, 276. 
who may cross, 275. 
crossing Is material, 276.

CHIEF ACCOUNTANT to sign monthly return. 211.
special returns. 212. 
annual returns, 214.

CHIEF OFFICE of Rank of B. N. A., 16.
books of subscription at, 59.
shares transferable at, 59.
notes payable at. 104.
relation of branches to, 110.
public notices in newspaper at, 11, 34, 54. 56, 208.

CHOSES IN ACTION are not goods. 7.
CIRCULATION, what notes banks may Issue for, 95.

limit of notes banks may issue, 95. 
penalty for over issue, 230. 
monthly return to Association, 349.

CITY AND DISTRICT SAVINGS BANK, 320.
CIVIL CODE.

Art. 14. p. 181.
249. 325. 338, 347, p. 81.
387. p. 59.
429 42. p. 179.
650a. p. 80.
1069, 1077, p. 122.
1100-1. p. 202.
1191<f. p. 79.
1233. p. 46.
1272, p. 78.
1487 90, p. 126.
1488-9. p. 174.
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CIVIL CODE.
Art. 1570-1, pp. 107. 200.

1573 4. p 116.
1716, p. 87.
1740, pp. 173, 174.
1X92, 1897, p. 272.
1950. p. 117.
1959. pp. 116. 147.
1971, pp. 149, 181.
1975, 1978. p. 138.
1994-2000. pp. 179, 180.
2268. p. 174.
2349, p. 255.
2352. p. 268.

CLEARING HOUSE, origin and methods. 143.
crossing cheques originated in. 273.
Canadian Bankers' Association may estab­

lish, 144.
rules of Association respecting, 353. 

CLERKS, directors may appoint, 40.
must give guarantee bond, 45.

CODE OF CIVIL PROCEDURE.
Art. 80. p. 82 

6'2, p. 74.
«53. p. 76.
987, p. 35.

COLLATERAL SECURITY, what bmk may take as. 109. 114.
sa*e of stock, etc., held as, 148 
bank acquiring warehouse receipt as. 

163.
bank acquiring bill of lading as, 163. 

COLLECTIONS by a bank, 12S, 192.
additional charge for. 191.

COLONY, issue of notes in British, 97.
COMMERCIAL BANK OF MANITOBA, liquidation. 12. 
COMMERCIAL BANK OF WINDSOR, absorbed. 12. 
COMMISSION, none on government cheques, 204.
COMPANIES ACT. 1862. 64
COMPANY STOCK, bank deiling in. 109. 122.
CONCORDANCE, Bank Act. 1890, and R. S. C. c. 29, xl. 
CONDITIONS OF TRANSFER of shares, 69. 
CONFEDERATION, bank legislation before, 1 
CONSENT OF OWNER.to sale of pledged goods. 178. 
CONSOLIDATING ACT, interpretation of, 4. 
CONSTITUTIONAL! l Y of Dominion legislation. 4. 
CONTENTS, table of, v.
CONTRACT, deposits from persons unable to. 181.
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CONVERSION of pledged goods, 237.
CORRESPONDENCE, inspection of by directors. 89. 
COUNTERFEIT NOTES to he stamped, 107.
COUNTERMAND of payment of cheque. 270, 271.
CRIMINAL CODE, R. S. C. c. 146: —

Sec. Iti4, p. 270.
191, p. 20B.
405, p. 257.
425, 427. p. 236.
426, p. 237.
468(r), p. 274.

1035, 1052, p. 205.
CROSSED CHEQUES, 272.

origin of, 273.
not generally used in Canada, 273. 
payment of in good faith, 277. 
bonk collecting for customer in good faith, 

279.
CROSSING of cheque, what constitutes, 274.

is a material part of a cheque, 276.
CROWN, penalties to belong to. 240.
CROWN BANK, new, 12.
CURATOR, defined. 81.

when personally liable. 86. 
to suspended bank, 216. 
appointed by Association, 217, 352. 
powers and duties, 217. 
bank officers to assist. 217. 
to report to Minister, 218.

CURRENCY ACT. R. S. C. c. 25, 282.
CUSTOMER of hank, who is. 280.

V.
DEALER, the bank as a, 109, 111.

loans to wholesale. 175.
DEATH of customer stops unpaid cheque, 270, 272. 

shareholder, transmission by, 75. 79. 
depositor of $500 or under, 204.

DEBENTURES, bank may deal in. 109.
municipal. 109, 120.
of other corporations, 109, 124.

DEBT OR MAB1L TY. shares held for, 145, 147.
security taken at time of contracting,

“ DEBTS CONTRACTED,” meaning of, in Act. 151. 
due hank in annual statement, 87.
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DECEASE, transmission of shares by, 75, 79.
DECLARATION of transmission of shares, 75, 77, 78, 79.
DEFACING NOTES, penalty for, 95.
DEFINITION of terms used in the Bank Act, 6. 

agent in section 73, p. 171. 
cheque, 254.
See Words and Phrases.

DEPOSIT RECEIPTS, whether negotiable instruments, 119, 199.
DEPOSITOR of $500 or under, 204. 

position of, 195.
DEPOSITS, annual statement of amount of. 87. 

bank may receive, 192. 
from persons unable to contract, 193, 194. 
in trust, payment of, 201. 
statute of limitations not to apply, 220.

DESTRUCTION OF NOTES, certificate of, 349.
DIRECTORS, number of. 17, 21, 28.

election of, 21, 34, 35.
qualification of, 25. 32.
quorum of. 25. 28.
remuneration of. 25. 32.
by-law may limit loans to. 26.
manage the affairs of the bank. 29.
business to be done at meetings, 30.
acts of fie facto, binding on bank. 31.
majority to be British subjects. 34.
vacancy in board, how filled. 37
failure to elect. 38.
president to preside at meetings, 38.
may make by-laws, 39.
may appoint officers, clerks, etc., 40.
may be appointed for branches, 40.
illustrations of powers of, 41.
must require cashier, etc., to give security, 45.
four may call special meeting, 50.
special meeting to remove, 51.
when subscriptions may be cancelled by, 62.
may make calls, 63.
may sue for calls or forfeit stock, 66.
may remit forfeiture, 68.
may inspect books, etc., 89.
may declare dividends, 90.
when liable for impairing capital. 93.
may depute cashier, etc., to sign notes. 106.
pledging notes of bank, 99.
may borrow for the bank, 129.
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DIRECTORS, making returns, when acting as president, 211, 214. 
to assist curator, 217. 
when to wind up bank, 198. 
to make calls on double liability, 221. 
refusing to make calls an Indictable offence, 244. 
giving fraudulent preference, an indictable of­

fence. 244.
DIRECTORS, PROVISIONAL—See Provisional Directors. 
DISCOUNT, shares not to be issued at a, 62.

Canadian banks are banks of, 108. 
paper and securities, bank may, 109. 
what it is to, 112.
bank may charge seven per cent., 188. 
additional charge for collection. 189.
Dominion government cheques, not subject to, 204. 

DISCOUNTS, shareholders may fix maximum, 26, 29.
DIVIDENDS, where may be made payable, 61.

what receipt sufficient for. 83.
directors may declare, 90.
public notice of. 91.
on shares partly paid up. 91.
when belong to tile purchaser, 91.
or bonus not to Impair capital, 92.
directors liable for impairing capital by, 93.
when may exceed eight per cent., 93.
lien of bank on unpaid, 145.
unpaid for flye years, return of, 212.
Statute of Limitations not to apply, 221. 

DOMINION banking legislation upheld, 4.
securities, bank may deal in, 109, 126. 
cheques to be cashed at par, 204. 
government ranks second on assets, 227.

DOMINION NOTES, amount held by bank. 88.
forty per cent, of reserves of bank, 93. 
to be exchanged for specie, 94.
Act. R. S. C. c. 27, 94, 288.
provincial tax on, 94.
to be supplied if asked for. 105.

DOUBLE LIABILITY of shareholders, 219.
charter continues to enforce, 221. 
when directors are to make calls on, 224. 
punishment of directors for not enforcing, 

244.
enforcement under Winding-up Act, 224, 

225.
forefeiture for non-payment of, 224.
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DRAFTS UNPAID for five years, 213. 
DUTIES AND POWERS of hank officers, 40.

illustrations, 41.

E.
ELECTION of directors, 21, 34.

if not made on day appointed, 38. 
president and vice-president, 36.

ENDORSEMENT, bonds of bank, how to be executed, 105.
bonds, etc., assignable by, 105, 125. 

EXCHANGE of securities on goods, 182, 188.
EXCHANGE BANK of Yarmouth absorbed, 12.
EXECUTION, sale of shares under writ of, 74.
EXECUTOR, when personally liable on shares, 86. 

foreign, recognized, 79. 82. 
declaration of transmission by will, 79.

P.

FACTORS ACT, Ontario, 172.
Imperial, 1877, 10.

1889. 173.
powers of agents under. 172.

FAILURE TO ELECT directors at annual meeting, 38.
FALSE NUMBER, selling shares by, 73, 229.
FALSE STATEMENT in warehouse receipt, etc., 236.

returns, etc., 241.
FARMERS BANK, new, 13.
FINE for committing offence, 245. See Penalty.
FOREIGN EXECUTORS, assignees, etc., recognized, 76, 79, 81. 
FOREIGN public securities, bank may deal in. 109, 126. 
FORFEITURE of stock for non-payment of calls, 67.

directors or shareholders may remit, 68. 
procedure must be regular, 68. 
by shareholders on winding up, 224. 
of charter by insolvency, 221.

FT)RM of Act of incorporation of new banks, 247. 
securil> under sec. 88, 176. 248. 
monthly returns, 211, 249.

FRAUDULENT PREFERENCE to creditors. 244.
FREE BANKING ACT, *111., 1.
FRENCH CANADA, paper money in, xxxix.
FUNDS, inspection of, by directors, 89.

G.
GAZETTE, see Canada Gazette.
GENERAL BANKING BUSINESS, banks may do, 109, 127.

m’l.b.a. 24
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GOLD COIN, banks may deal In, 10$).
GOODS, WARES AND MERCHANDISE, definition of, 7.

bank not to lend on, 109.
deal In, 109.

covered by warehouse receipt, 163.
bill of lading, 163. 

title of owner vests In bank, 163. 
possession of. by agent. 170. 
of wholesale purchaser, shipper, 

dealer or manufacturer, security 
on, 175.

form of security under sec. 88, 176, 
248.

produced from pledged goods. 176. 
sale of, for non-payment of debt, 177. 

GOVERNMENT. Dominion, ranks second on assets, 227.
Provincial ranks third on assets, 227. 
securities, banks may deal in. 109, 126. 
cheques (Dominion) to be cashed at par, 204. 
approval of sale of a bank, 207.

GUARANTEE and pension funds, 29.
by-laws respecting, continued In force, 40. 
cashiers, officers, etc., must give. 45.
Illustrations of liability on bonds, 46. 

GUARDIAN, when personally liable on shares, 86.

H.

HALF-YEARLY DIVIDENDS may be declared, 90.
HALIFAX, banks to redeem their notes at, 104.

Dominion notes to be delivered at, 94.
HALIFAX BANKING CO. absorbed. 12.
HEAD OFFICE, election of directors at, 34.
HISTORICAL SKETCH of banking in Canada, xxxix 
HOLDER OF CHEQUE, when creditor of hank, 268.
HOLIDAYS, bank. 142.
HOME BANK OF CANADA, new. 13.
HOURS, BANKING. 142.
HYPOTHECATION of notes prohibited, 99.
HYPOTHEQUES, bank may take as additional security. 150.

I.

ILLUSTRATIONS, duties and powers of hank officers, 41. 
guarantee bonds, 46. 
bankers' lien, 138.
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ILLUSTRATIONS, mortgages held by banks, 154.
warehouse receipts and bills of lading, 167. 
cheques. 258.

IMMOVABLE PROPERTY, bank not to '.end on, 109.
acquired tor use of bank, 150. 
mortgages on, as additional security,

160.
bank may purchase debtor's, 157, 159.

hold for seven years, 160. 
IMPAIRMENT OF CAPITAL BY DIVIDENDS. 92. 
IMPRISONMENT for issuing notes fraudulently, 234.

false statement, 236. 
depriving bank of pledged goods, 237. 
not making calls, 244. 
fraudulent preference. 244. 
committing an offence. 245. 

INCORPORATION ol new banks, 16.
form of Act for, 16, 247. 
of Canadian Bankers' Association, 339. 

INCREASE OF CAPITAL STOCK, 54.
INDICTABLE Offence—See Offence.
INSOLVENCY of bank. 221.

suspension for 90 days constitutes, 221. 
calls in case of, 224.

INSPECTION of hooks, etc., by directors, 89.
INSTALMENTS, stuck to be paid by, 62.
INTEREST, on unpaid tails, 63.

hank notes, alter suspension. 101. 
bank may charge seven per cent., 188.

allow any rate of, 191. 
action to recover back excessive, 189. 
return of, not paid for 5 years. 213,

INTERNAL REGULATIONS of bank. 26.
INTERVAL BETWEEN CALLS, 63.
INTESTATE, when named, administrator not liable. 86.
INTRODUCTION Banking In Canada xxxtll.
ISSUE AND CIRCULATION of notes. 95. 

of notes outside Canada. 97.

J.

JOINT holders of shares, how they may vote, 53. 
deiiositors, withdrawal of money, 201.

K.

KINGSTON. Januica, Bank of Nova Scotia branch at, 98
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L.

LAND, bank not to lend money on, 109.
may acquire for its own use, 150.
may take mortgage as additional security, 150.

illustrations, 164. 
may purchase debtor’s, 157, 159. 
may hold for seven years, 160.

LEGAL TENDER, bank notes not, 105.
LEGISLATION before Confederation. 1.

by Dominion Parliament, 2. 
by Provincial legislatures taxing banks, 5. 
for reduction of capital stock, 58. 
of Ontario as to warehouse receipts, 164, 

LETTER OF CREDIT, not a negotiable instrument, 127. 
LETTERS OF ADMINISTRATION on transmission, 79.

verification of heirship in 
Quebec, 80, 82, 204, 

when deposit of $500 or un­
der, 204.

LIABILITIES, annual statement of, 87.
monthly statement of, 211. 
schedule of, 249.

LIABILITY on guarantee bonds, 46.
not diminished by reduction of stock, 58.
of shareholder, when personal. 86.
bank has lien on stock for any, 145.
meaning of, 147.
double, of shareholders, 219.
of directors not diminished, 226.

LIEN, banker’s, defined. 137
illustrations, 138. 

of bank on its own shares, 145.
LIMITATIONS, when Statute of, not to apply, 220. 
LIQUIDATION of bank by directors. 224.
LIQUIDATORS to pay in unclaimed moneys, 214.

money for notes not presented, 216. 
under Winding-up Act, 225.

LOANS on bank notes not recoverable, 99. 
what, banks may make, 109. 
on standing timber, 161. 
for building vessels, 162.
to wholesale purchasers, shippers, dealers or manufac­

turers. 175.
LOSS, estimate of, in annual statement, 88.
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M.

MACHINERY, certain names impressed on notes by, 107. 
MAJORITY of votes at meeting governs, 52.

joint holders of shares may name attorney, 53. 
trustees may withdraw deposits. 186.

In value of shares may vote to reduce capital, 56. 
joint depositors may withdraw money, 201. 

MANAGER of bank, powers of, 41.
not to vote or hold a proxy, 53. 
issuing notes during suspension, 232. 
to sign montnly and annual returns, 211, 214 
making false statement, 241. 
pledging notes, 233.

MANUFACTURER, definition of. 11.
loans to wholesale, 175.

MARRIAGE, transmission of shares by, 77.
MEETING for organization of bank. 20.

annual general, of shareholders, 23. 34.
of directors, 28, 30, 38.
special general, of shareholders, 50.
who may call, notice, 50.
statement to be laid before annual, 87.

MERCANTILE AMENDMENT ACT, 164.
MERCHANTS’ BANK of Halifax, name changed, 12.

of Prince Edward island, absorbed, 12. 
METROPOLITAN BANK. new. 12.
MINIMUM CAPITAL of hanixs hereafter, 1<.

subscribed, to commence business, 20. 
payment of. for organization, 20. 

MINISTER of Finance, $250,000 capital to be paid to. 20. 
return of capital to bank by, 24. 
to furnish Dominion notes, 94. 
holds Bank Circulation Redemption Fund, 99. 
to receive percentage of circulation, 100. 
may redeem notes of insolvent bank, 102. 
monthly returns to, 211. 
may call for special returns. 212. 
annual returns to. 212.
to receive unclaimed moneys on winding up, 214 

moneys for outstanding notes on wind­
ing up, 216. 

may sue for penalties, 202.
MINT, Ottawa branch of Royal, 287.
MONEY, calls to he paid in, 63.

other bills not to circulate as. 231.
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MONTHLY RETURNS by banks, 212.
penalty for not making, 238.

MONTREAL, chief office of Bank of B. N. A. at, 16 
Dominion notes delivered at, 94. 
banks to redeem their notes at, 104.
C. & D. Savings Bank, 320.

MORTGAGE, bank may take as additional security. 150.
on personal property as well as real. 150. 
illustrations of banks holding, 154. 
on vessels, as additional security, 150, 153. 
for aid in building a vessel. 162. 
bank may purchase lands under, 157, 159.

exercise power of sale in, 158.
MUNICIPAL Act, Ontario, 121.

Code, Quebec, 121.
debentures, bank may deal In, 109.

negotiability of, 121.

N.
NEGOTIABLE securities, bank may deal in, 109.

instruments, meaning of, 117.
NEGOTIATION of bill, security at time of, 182. 

defined, 183.
NEW BRUNSWICK, banking law before 1867, 2.
NEWSPAPER, public notice to be given in, 11.

notice of annual meeting in, 34.
increase of stock in, 54.
reduction of stock in, 56.
redemption of notes in. 101.
sale of pledged goods in, 178.
both English and French in Quebec, 178.
approval of the sale of a bank, 208.

NON PAYMENT of cal! . remedy for, 66.
of debt, securities may be sold, 177, 180.

NORTHERN BANK, 13.
NORTHERN CROWN BANK. 13.
“NOT NEGOTIABLE " on crossed cheque, 274-, 275, 278.
NOTARIAL COPY of Quebec will, sufficient, 80.
NOTE ISSUE, history of Canadian, xlli.
NOTES Issued l y banks for circulation, 95. 

denominations and amount of. 96. 
aggregate amount of allowed. 95. 
issue of, outside Canada, 97. 
pledging, prohibited, 99. 
at par throughout Canada, 104. 
not a legal tender. 105.
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NOTES when payable out of special fund, 103. 
when to bear Interest, 101. 
where to he redeemed, 104. 
to be binding on bank, 105. 
who are to sign for bank, 105, 107. 
counterfeit, to be stamped, 107. 
outstanding on winding-up, 216. 
a first charge on assets, 227. 
penalties for over-issue of, 230.

NOTICE of calls, 63. S«-e Public Notice.
of sale of shares under lien, 146. 
of sale of pledged goods, 17S.
of customer's death stops payment of cheque. 270, 272.

NOVA SCOTIA, banking law before 1867, 1.
NUMBER of banks in Canada, 12, 13. 

of directors, 19, 24. 
share may have distinguishing. 73.

O.

OFFENCE, commencing business without certificate, 229. 
selling shares by false number, 229. 
other than registered owner selling shares, 230. 
issuing notes during suspension, 232. 
issuing notes fraudulently, 233. 
making false statement in warehouse receipt, bill of 

lading or security, 236. 
depriving hank of pledged goods, 237. 
wilfully making false statement, 241. 
refusing to make calls, 243. 
giving undue preference to creditors, 244. 
using title of “ bank,” etc., without authority, 245. 
punishment for committing, 245.

OFFICERS of bank, directors may appoint, 40. 
who are included in term, 41. 
powers of various, 41. 45.

illustrations of, 41. 
must give security, 45. 
issuing notes during suspension, 232. 
giving fraudulent preference. 244. 
making false statement, 241.

ONTARIO BANK, absorbed by Bank of Montreal. 13.
ONTARIO legislation on warehouse receipts, 9.

Municipal Act, 121.
powers of agents under Factors Act of. 172.

OPENING of stock books, 17, 59.
ORDER OF CHARGES on assets. 227.
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OVERDUE DEBTS In annual statement, 88.
OWNER, warehouse receipt gives rights of. 163.

where previous holder is agent of. 170. 
paying debt, entitled to re-transfer, 171. 
security under sec. 88 to be given by. 175. 
consent of. to sale of goods. 178.

P.
PAPER In French Canada, xxxlx.

B. N. A. Act, 5.
PAR, a bank to take Its own notes at, 104. 

bank notes circulate at, 104.
Dominion government cheques to be cashed at, 204.

PARLIAMENT, jurisdiction of. as to hanking, 2.
list of shareholders to be laid before, 214.

PASS-BOOKS, effect of entries in. 197.
law not settled as to, 198.

PAYMENT in Dominion notes, 105.
to depositors, 193, 196.
of trust deposits, 201.
of notes first charge on assets, 227.

PENALTIES, when to rank on bank assets, 228. 
how to be recovered, 246. 
to lielong to the Crown, 246. 
may be remitted by Governor, 246.

PENALTY for non-payment of calls, 67.
not holding Dominion notes, 230. 
over-issue of notes, 230. 
suspended hank issuing notes, 232. 
issuing bills, etc., as money, 231. 
defacing notes, 232. 
pledging notes, 233. 
violation of secs. 86 to 90, 234. 
as to sale of pledged shares, 237. 
bank doing prohibited business, 238. 
not sending monthly returns, 238.

special returns. 239. 
list of shareholders. 239.

unpaid dividends, etc., 240.
PENNY BANK ACT, 3. 304.
PENSION FUND, shareholders may authorize, 29.
PEOPLE’S BANK OF HALIFAX, absorbed. 12.

N. B., absorbed, 12.
PERSONAL property, bink shares are, 58. 

mortgages of. 150.
liability of trustees, executors, etc., 86.
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PLEDGEE. ranking with unpaid vendor, 177, 179.
PLEDGING NOTES of lank prohibited, 99.
POSSESSOR of goods or documents of title, 171.
POST OFFICE money order not a negotiable instrument, 127.

savings banks, i:$, 291.
POWERS of various bank officers, 41.
PREFERENCE of bank over unpaid vendor, 177, 179.

fraudulent, of creditor by officer of bank, 244. 
PRESCRIPTION, when not to apply to bank, 220. 
PRESENTMENT of cheque in a re isonable time, 2G7. 
PRESIDENT, shareholders tlx remuneration of, 25. 

election of, by directors, 30. 
honorary, 36.

to preside at meetings of directors. 38. 
has double or casting vote in case of a tie, 38. 
special meeting of shareholders to remove, 51. 
to transfer shares sold at auction, 67.

under execution, 74. 
for debt, 145.

to sign the monthly returns, 211.
to sign the annual returns, 214.
pledging notes of bank, 233.
issuing notes during suspension, 232.
giving fraudulent preference to creditor, 244.
making false statement, 241.

PRINCE EDWARD ISLAND, banking law before 1x73. 2. 
PROBATE of will to be left with bank. 79. 80.

ancillary, not required under $500, 204. 
of depositor of $500 or under, 204. 

PROFITS, annual statement of, 88.
division of. when may exceed 8 per cent., 93. 

PROHIBITED BUSINESS to banks, 109.
PROMISE. WRITTEN, to give security. 182, 186.
PROMISSORY NOTES, bank may deal In. 109.

discounting, by bank, 109, 112. 
PROVINCIAL taxation of hanks upheld. 5.

government ranks third on assets, 227. 
securities, bank may deal in. 109.

PROVISIONAL DIRECTORS, to I* named In Act. 16, 248.
number, and term of office, 17. 
may open stock books, 17. 
general duties of. 18, 21. 
to call first meeting of subscribers, 

20.
PROXIES, shareholders may make by-law as to, 26. 27. 

valid for only two years. 54.
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PFOXY. shareholders may vote by, 53. 
who may act an. 53.

PUBLIC AUCTION, Bale of forfeited shares by, 67.
collaterals by. 149. 
pledged goods by, 178, 180, 181. 

PUBLIC NOTICE, how to be given. 11.
of opening stock books, 17. 
first meeting of subscribers, 21. 
annual meeting, 34. 
special meeting, 50. 
increase of stock, 54. 
reduction of stock. 56. 
sale of forfeited shares, 67. 
ot dividends declared, 91.

PUBLIC SECURITIES, bank may deal in. 109.
PURCHASE of lands by bank. 150.

a hank's assets. 205. 
consideration for. 206. 
approval by selling bank, 206.

purchising bank. 207. 
government, 207. 

conditions of approval. 208.
PURCHASER of products, loans to wholesale. 175.

Q.

QUALIFICATION of directors. 21. 25. 32. 34.
QUARTERLY DIVIDENDS may he declared. 90.
QUEBEC SAVINGS BANKS ACT. 320.
QUEBEC taxation of iTRn*Ts upheld, 5. 

notarial copy of will, 80. 
law in case of intestacy, 80. 

as to minors, etc., 81.
agents and factors, 173. 

ranking of unpaid vendor In, 179.
See Civil Code.

QUORUM at meeting o? shareholders, 23, 34.
directors, 18.

R.

REAL ESTATE, bank not to lend money on, 109.
bank may acquire for its own use, 150.

take mortgage as additional secu­
rity. 250.

purchase debtor's, 157, 159. 
hold for seven years, 160.
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REASONABLE TIME, cheque to he presented in, 267.
what is, for a cheque, 268.

RECOVERY of calls by suit, 66.
REDEMPTION of notes by banks at par, 104.

of insolvent bank, 101.
REDUCTION of capital stock. 56.

effect of, 58. 
legislation for, 58.

REGISTERED OWNER of shares alone can sell. 69.
REGISTRATION of transfers cf shares, 72.
REMUNERATION of directors. 25. 28.

curator. 218.
RENEWAL of bill or debt not to affect security, 182, 188.
RESERVES, 40 per cent, in Dominion notes. 93. 

penalty for holding less, 230. 
required for dividend over 8 per cent., 93. 
not actually required by law, lviii.

RESOURCES of bank, in annual statement, 87.
REST—Sec Reserves.
RETURNS, monthly, under Schedule I), 211, 249. 

how to be signed, 211. 
special, may be called for, 212. 
annual, by bank, 212. 
of list of shareholders, 214. 
of Hividends unpaid for five years, 212. 
of unpaid drafts. 213. 
curator to make, for suspended bank, 218. 
penalty for neglect, 238, 239, 240.

ROYAL BANK, formerly Merchants' Bank of Halifax. 12.

8.

SALE of forfeited shares, 67.
shares under execution, 74.

held under lien, 145. 
securities held as collateral, 148. 
bank premises. 160. 
mortgaged lands by bank. 150. 
goods covered by warehouse receipt, etc., 177, 180. 
a bank's assets, 205.

SAVINGS BANKS ACT, R. S. C. c. 30. 291.
SAVINGS DEPOSITS RETURNS ACT. 338.
SCHEDULE A to Bank Act, 12, 14, 246.
SCHEDULE B to Bank Act, 16. 247.
SCHEDULE C to Bank Act. 176, 248.
SCHEDULE D to Bank Act, 211, 249.
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SCHEDULE to Penny Bank Act, 318.
SCHEDULE to Quebec Savings Banks Act. 335.
SCRUTINEERS, appointment of, 20.
SECURITIES, bank may deal in public, 109.

negotiable, defined, 117.
government. 109. 126.
received by banks from agents, 170.
held as collateral, 148.
right to dispose of, 148.
right to exchange, 182, 188.
sale of, on non-payment of debt. 177.

SECURITY, cashier and other officers must give, 46.
from wholesale purchaser, shipper or manufacturer, 

17.',.

under section 88, 9. 175, 248.
form of, 176.

written promise to give, 182, 185. 
when bank may acquire, 182. 
preference over unpaid vendor, 177, 179. 
fraudulently giving, to creditor, 244. 

SHAREHOLDERS may make by-laws, 25.
fix date of annual meeting, 25. 
regulate proxies, 25. 
fix number of directors, 25. 

remuneration of directors, 25. 
maximum discounts, 25. 

authorize guarantee and pension funds, 
29.

special general meeting of, 60. 
majority may remove directors, 60. 
vote by ballot, 52.
majority of shares voting governs. 52. 
have one vote for each share, 52. 
may vote by proxy, 53. 
in arrear for calls npt to vote, 54. 
may vote increase of capital stock. 54. 
reduction of capital stock by, 56. 
allotment of unsubscribed stock to, 55. 
liable for shares issued as paid up, 64. 
refusing or neglecting to pay calls, 67. 
may remit penalty or forfeiture, 68. 
may require further statements, 88. 
approval of sale and purchase of a bank, 206, 

207.
list of to be laid before Parliament, 214. 
double liability of, 219.
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SHAREHOLDERS, forfeiture for non-payment of calls, 226.
liable for sixty days after transfer, 226.

SHARES, to be $100 each in new banks, 17.
held for 30 days entitled to vote, 52.
personal property, 58.
assignable, 59.
payable by instalments, 62.
transter of forfeited, 67.
tr'nsfer of. conditions of valid. 69.
list oi daily transfers to be kept, 72.
may be numbered, 73.
sold under execution, 74.
transmission of, 75.
bank not to deal in its own or other hank shares, 109. 
of corporations, bank dealing in, 109, 122. 
under lien, when to be sold, 145. 
transferred within 60 days of suspension, 226.

SHIPPER, loans to wholesale, 175.
SHIPS, banks not* to lend on, 109, 135.

may aid in building. 162.
SHORT TITLE of Act. 1.
SIGNING of bonds and not-s for bank, 105, 107. 

monthly returns, 211. 
special returns. 212. 
annual returns, 214.

SILVER COIN, banks may deal 111, 109.
SITUS of bank shares, 59.
SOVEREIGN HANK, 12. 13.
SPECIAL MEETING, who may call, and how. 50.

to remove president or directors, 51. 
statements to b«- submitted at. 89.

SPECIAL RETURNS may be called for. 212.
STANDING TIMBER, loans on, 161.
STATEMENT to obtain reduction of stock, 57. 

for annual meeting. 87. 
further, if required. 88. 
false, in warehouse receipt, etc., 236. 
false, an indictable offence, 241.

STATUTE OF FRAUDS. 7. 46.
STATUTE OF LIMITATIONS, when not to apply, 220.
STATUTES CITED, xxlx.
ST. JOHN. Dominion notes delivered at. 94.

banks to redeem their notes at, 104.
STERLING BANK of Canada, new. 13.
STOCK BOOKS, opening of. 16. 59. 

bank deal in. 109.
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SUBSCRIBERS to stock, meeting for organization, 20. 
SUIT, recovery of calls by. 66.
8UMMER8IDE BANK, absorbed. 12.
SURETY, who pays, rights of. 116.
SUSPENDED BANKS, provisions as to. 15.

not to issue notes, 95. 
penalty for issuing notes. 232. 

SUSPENSION for ninety days, insolvency, 221.

T.
TAXATION of banks by provinces. 5. 79.

Dominion notes. 94.
TERMS, definition of. 5.
TESTAMENTARY INSTRUMENT, transmission by. 79. 
TESTATOR when named, executor not liable, 86.
TIE, how decided in election of directors, 36. 

casting vote in meetings of directors, 38.
shareholders, 52.

TIMBER, loans on standing. 161.
TORONTO, Dominion notes delivered at. 94.

banks to redeem their notes at. 104.
TRADE, bank not to engage in. 109.
TRANSFER of shares, where to he made. 59. 

books to lie kept, 59.
assignments registered in. 59. 
may be closed i5 days. 91. 

of forfeited shares sold at auction. 67. 
conditions of valid. 69. 
invalid if transferrer indebted, 69. 
list of daily, to be kept. 72. 
of shares sold under execution, *74.

tax to be paid before, 79. 
held under lien. 146. 
within 60 days of suspension. 226. 

TRANSFERRER of shares, to be registered owner, 69.
not to owe bank. 69.

TRANSMISSION of shares, how authenticated. 75, 77, 78, 79.
by marriage of fern ale shareholder. 77. 
by. testamentary instrument, 79. 
by decease, 79.

TREASURY BOARD defined. 6.
certificate to begin business, 23. 
may approve of increase of cipital, 54 

reduction of capital, 56 
issue of notes, 95

outside Canada. 97.



NDKX. 383

TREASURY BOARD, statements to be laid before, 57.
may extend time bank may hold lands, 160. 
must approve sale of a bank, 208. 
may recommend remission of penalties. 246. 

TRUST, bank not bound to see to, 83, 201.
when holder personally liable for shares. 86. 
bmk acquiring shares held in. 141 
deposits in. 201.

TRUSTEE, when personally liable on shares, 86. 
banks dealing with. 140. 
majority may withdraw deposits. 201.

TUTOR, defined. 81.
when personally liable. 86, 87.

U.

UNAUTHORIZED NOTES for circulation. 231.
UNCLAIMED BALANCES ill bunks, 214.

on winding-up, 214.
UNCROSSING a crossed cheque, 2/5.
UNITED EMPIRE BANK. new. 13.
UNITED KINGDOM, stock books kept anywhere in. 59.

agents may be appointed in, 61. 
dividends paid anywhere in. 61.

UNITED STATES BANKING, xxxiv.
UNPAID DIVIDENDS, list for Minister of Finance. 212 

penalty for neglect. 240.
I NPAID DRAFTS, bills, etc.,, return of, 213.

penalty for neglect, 239. 
evidence of posting. 240.

UNPAID VENDOR, when ranks after bank. 177. 179 
how ranks in Quebec, 179.

USURY, legislation against, repealed. 191.

V.

VACANCY in board of directors. 37.
in office of president or vice-president. 38.

VARYING agreement as to sale of securities, 148.
crossing on a cheque, 275.

VENDOR, ranking of unpaid, 177. 179.
VESSELS, banks not to lend on. 109, 135.

may aid in building, 162.
VICE-PRESIDENT, election of by directors. 36.

presides in absence of president, 38. 
special meeting to remove, 51.
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VICE-PRESIDENT, to transfer shares sold at auction. 67.
under execution, 74. 
for debt. 146. 

pledging notes of bank, 99. 
issuing notes during suspension, 232. 
may sign the monthly returns, 211. 
giving fraudulent preference to creditor, 244. 
making false statement, 241.

\ JCTORIA, Dominion notes delivered at. 94.
banks to redeem their notes at, 104.

VOTE, one for each share held 30 days, 52.
no shareholder in arrear shall, 54.

VOTING, by ballot at shareholders’ meetings, 52.

W.

WAIVER of rights as to sale of securities, 148.
WARD, if named, guardian not liable, 86.
WAREHOUSE RECEIPT, definition of. 8.

banks may acquire as collateral secu­
rity. 163.

effect of transfer to bank, 163.
Ontario and Quebec legislation on, 8, 

164.
illustrations as to, 167. 
when previous holder of, agent of 

owner, 170.
agent In possession of. 171. 
when bank may acquire, 182. 
written promise to give, 182, 185. 
exchange for bill of lading, 171, 188. 
covers product of pledged goods. 176. 
preference over unpaid vendor, 177, 179. 
sale of goods covered by, 177, 180. 

WHOLESALE purchaser, shipper, dealer or manufacturer, loans 
to, on goods, 175.

WIFE, declaration of transmission to, 75, 77.
WILL, transmission of shares by, 79, 80. 

notarial copy of Quebec, 80. 
probate of, to be produced. 79, 80. 204.

WINDING-UP. banks in course of, 15.
unclaimed moneys on, 214. 
outstanding notes on. 216. 
when to be done by directors, 224. 
calls to be made. 224.
Act. Dominion. 224, 225.
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WINNIPEG, Dominion notes delivered at. 94.
hanks to redeem their notes at. 104. 

WORDS ANI) PHRASES defined: —
Association, 6. 
at least, 66. 
hank. 6.
Bank Circulation Redemption Fund, 99.
hank holidays. 142.
banker’s lien, 137.
banking hours, 143.
bill of lading, 10.
cheque, 254.
Circulation Fuud, 7.
clearing house, 143, 353.
curator, 7, 81.
debts contracted, 182.
goods, wares and merchandise. 7
holder of a bill, 183.
holder of a cheque, 268.
letters of verification, 80.
manufacturer. 11.
Minister. 6.
negotiable instrument, 117. 
negotiable securities, 117. 
negotiation, 184. 
president, 11. 
public notice, 11. 
reasonable time, 268. 
shares, 58.
Treasury Board, 6. 
tutor, 81.
warehouse receipt. 8.

WRITTEN promise to give security. 187.
consent of owner to sale of goods, 178.

m'l.h.a. 25


