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THE

EXECUTIVE POWER CASE

THE

Attorney-General of Canada

VS.

The Attorney-General of Ontario.







PREFATORY NOTE.

HIS was an action secking a declaration that the Ontario Act, 51 Vict. Cap.
5, respecting the executive administration of the Laws of Ontario, is w/tra

vires of the Provincial Legislature.

A copy of the Act is appended.

The Chancery Division, composed of Boyd, C. and Ferguson and Robertson,
J. J., decided in favor of its validity. j

An appeal, argued before Hagarty, C. J. and Burton, Osler and Maclennan,
J. J., by C. Robinson, Q).C., and Lefroy for the Appellant, and Edward Blake,
Q.C., and Irving, Q).C,, for the Respondent was dismissed.

This print of the argument in Appeal by Counsel for Ontario is from Mr.
Nelson R. Butcher’s excellent report, which the speaker has revised.

He regrets that time has not served him to condense it, by eliminating the
frequent redundancies of phrase and reiterations of argument, which, however
allowable and even essential in oral discussion, become alike needless and tedicus

in a printed dissertation.

‘Though sensible of its many imperfections, he has been encouraged by the
interest taken in the prints of The Ontario Lands Case and the Provinciai
Offences and Procedure Case, to submit to the indulgent consideration of Can-
adian jurists and public men this attempt to investigate, from the Provincial
point of view, the scheme of our Constitutional Act for the distribution of
Executive power.

HumeEwooD, TORONTO,

Fanuary, 1892.




st VIC,, CAP. 5, ONTARIO,

An Act respecting the Executive Administration of Laws of this Province.

WHEREAS by Section 65 of The British North America Act, 1867, it was provided
(among other things) that all powers, authorities and functions under which any Act of
the Parliament of the United Kingdom of Great Britain and Ireland, or of the
Legislature of Upper Canada, Lower Canada or Canada, were before or at the union
vested in or exercisable by the respective Governors or Lieuteuant-Governors of those
Provinces should, as far as the same were capable of being exercised after the union
in relation to the government of Ontario and Quebec respectively, be vested in and
exercised hy the Lieutenant-Governor of Ontario and Quebec respectively, subject,
nevertheless, to be abolished or altered by the respective Legislatures of Ontario and
Quebec, except with respect to such as existed under Acts of the Parliament of Great
Britain, or of the Parliament of the United Kingdom of Great Britain and Ireland.

AND WHEREAS by Section 92 of the said Act, it was provided that in each
Province of the Dominion of Canada the legislature may exclusively make laws in
relation to matters coming within the classes ot subjects thereinafter mentioned.

Therefore Her Majesty, by and with the advice and consent of the Legislative
Assembly of the Province of Ontario, enacts as follows :—

1. In matters within the jurisdiction of the Legislature of the Province, all
powers, authorities and functions which, in respect of like matters, were vested in or
exercisable by the Governors or Lieutenant-Governors of the several Provinces, now

forming part of the Dominion of Canada or any of the said Provinces, under

commissions, instructions or otherwise at or before the passing of the said Act are,

and shall be (so far as this ILegislature has power thus to enact) vested in and
exercisable by the Lieutenant-Governor or Administrator for the time being of this
Province, in the name of Her Majesty or otherwise as the case may require; subject
always to the Royal Prerogative as heretofore.

2. The preceding Section shall be deemed to include the power of commuting
and remitting sentences for offences against the laws of this Province, or offences over
which the legislative authority of the Province extends.

3. Nothing in this Act contained shall be construed to imply that the

Lieutenant-Governor or Administrator has not had heretofore the powers, authorities

and functions in the preceding two Sections mentioned.
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THE EXECUTIVE POWER CASE.

ARGUMENT.

Mgr. Brake.—My Lords, the Act here complained
of is, and can be,complained of only on the ground
that it is,in whole or in part, beyond the powers of
the legislature which passed 1it. [ quite agree
that, if my learned friends are able to demonstrate
that it is in some one particular beyond those pow-
ers, the law gives your Lordships power to decide
that the legislation is, so far, bad, I agree further,
that if it is beyond those powers in some particular,
not separable from the other parts of the Act, why,
of course, that vice being, ex hypothesi, communi-
cated to and permeating the whole legislation, the
whole is bad. But, after all, it is only on the
ground that the legislation is, in whole or in part,
outside of thelegislative power, that your Lordships
can intervene. The law therefore may be wise or
foolish ; it may be, in a sense, prejudicial or bene-
ficial to the Dominion or to the Provincial interests;
it may be vague and uncertain; it may sin against
those canons for the framing of Provincial laws
which my learned friend has indicated in the course
of his argument, with the suggestion that they
should perhaps be even enforced by the Courts,
namely, that such laws must be very precise, must
be very clearly and distinctly within, else they are
to be held to be beyond the Provincial powers ; it
may sin against such canons as these; but still,
with these suggestions, I submit, the Court has no
concern. The question I repeat is,whether in some
one or moreparticulars Counselare able toconvince
the Court that the law is outside the power of the
Province ; and, in answering that question—so far
from acting in the spirit in which my learned friend
invited the Court to act, of invoking alleged vague-
ness, alleged uncertainty, alleged comprehensive-
ness, alleged difficulties in ascertaining how much
is embraced in or excluded from the operation of
the statue; and on such grounds declaring it to be
outside the power—it is clear that the Court should
take opposite methods of approaching the subject ;
that, if there be two feasible constructions, that
one should be adopted, which is consistent with
the validity of the law ; and that all presumptions
and intendments, which can be fairly and reason-
ably made in favor of the legislation, should be so
made. These rules have been laid down re-
peatedly. I refer your Lordships to the very early
case of Severn v. The Queen, 1 Cart., page 414, in
which Strong J. indicates the general principle :——

It is, I consider, our duty to make every possible pre-
sumption in favor of such Legislative Acts, and to endea-
vor to discover a construction of the British North America
Act which would enable us to attribute an impeached
statute to a due exercise of constitutional authoritv, be-
fore taking upon ourselves to declare that, in assuming to
pass it, the Provincial Legislature usurped powers which
did not legally belong to it ; and in doing this, we are to
bear in mind *‘that it does not belong to Courts of Justice

to interpolate constitutional restrictions : their duty
being tojappiy the law, not to make it.”” It must, there-

fore, before we can determine that tl

the Province of Ontario had exceeded t

passing this Act, be conclusively sh that it cann«
be classed under any of the subjects of legislation en
umerated in section 92 of the British North Ameri

'
mn

it
1

Act, which is to be read as an exception to the preceding
section.

And, in the late case which has been more than
once adverted to in this argument, The Queen s
Wason, your Lordship, Mr. Justice Burton said

Perhaps there is no rule more clearly and universally
acknowledged in regard to the judicial construction t

to be

placed upon statutes when the Courts are called upon to

t

decide whether the subject matter dealt with is within the

competence of the particular Legislature which passed
them, than this :—that in cases of doubt, every possible
presumption and i iment will be made in favor of the
constitutionality o ae Act in question,

and so on,

Now, looking at this law from that, which I have
just shown is the proper point of view, let usinquire
what the Legislature does purport to do The
preamble gives accurately the effect of the 65th
section of the British North America Act. After
that accurate recital, the first clause purports, by a
generalreference,tovestinthe Lieutenant-Governor
certain powers, authorities, and functions, The
third clause repudiates any inference that the Lieu-
tenant-Governor was not theretofore possessed of
these functions, Therefore the Act is, perhaps, by
the combined operation of the first and third
clauses, turned into a declaratory law, so far as
declaration may be useful : as well as an enacting
law, so far as enactment may be required ; the com-
bined operation of those two clauses producing this
result.

I reserve the second clause for separate con-
sideration ; and, taking the first, and inquiring only
what extent of power is assumed, I propose to show
your Lordships that by express terms nothing is
attempted which is beyond the power of the Legis-
lature; of which proposition there are no less than
four distinct indications contained in the statute

First, the preamble, as I have stated, accurately
recites the sixty-fifth section of the British North
America Act; and thus shows that the powers
which are referred to are such as existed at the
Union, and in so far as the same were capable of
being exercised after the Union, in relation to the
Governments of Ontario and Quebec respectively.
That is the description which is incorporated, for
the whole purposes of the statute, of the class or
kind of powers touched ; and it throws, as I contend,
a clear light on, and gives a distinct interpretation
to any general wordsin the enacting clauses ; show-
ing, as the Court is entitled to conclude, that the
powers spoken of therein are powers of the char-
acter referred to in the preamble, namely, ¢ those
capable of being exercised after the Union in rela-




tion to the Government of Ontario." ‘That is the
first indication,

Secondly The first clause begins by this limi-
tation of its subjects :—In matters within the
jurisdiction of the Legislature of the Province,"
I'hat alone would be enough; for, to any matter
which is not within the jurisdiction of the Legisla-
ture of the Province, the clause, by its terms, has
no application whatever So, having first found
the range of purpose by reference to the preamble,
you get the second limitation, ** In matters within
the jurisdiction of the Legislature of the Pro-
viace,"

But, Thirdly, to make assurance trebly sure, a
further limitation provides that the prescribed
powers shall be only ** so far as this Legislature
has power thus to enact.”

What is the effect of that ? It is, clearly, that
if any one of the powers which are mentioned in any
one of those Commissions, Instructions, or other
documents, which are dealt with by general refer-
ence, would be beyond the competence of the
legislature to vest in the Lieutenant-Governor,
that one is, in terms, excluded.

Suppose you find a particular Commission which
contains twenty powers given to a Lieutenant-
Governor ; and, of these, nineteen are not such as
the Legislature could vest in the Licutenant-Gov-
ernor, not such ‘“as had relation to the Govern-
ment of the Province of Ontario,” not such as
‘“ the Legislature had power to enact,” the nine-
teen are not attempted to be embraced; they are
in terms excluded ; there is no effort to introduce
them ; there is a successful effort to omit them
and it is the single remaining power, that which
alone is within the authority of the Legislature,
which alone is introduced. Except for the sug-
gestion made by the Appellant that this bit of legis-
lation cannot be accomplished, save in connection
with some particular act of legislation of another
description under Section g2 of the B. N. A. Aci,
it is not denied that there are powers which may
be vested in the Lieutenant-Governor, powers ne-
cessary to carry out, or useful to carry out, or
proper in the opinion of the Legislature to carry
out its legislation. It is indeed suggested, and
with that [ shall deal later, that the Legislature
cannot grant these powers, irrespective ot or un-
connected with some contemporaneous act of
legislation of its own, dealing with the topic ; that
it is only as incident to such dealing that it can
grant these powers, Putting that by for one mo-
ment ; assuming that there is, as I think there is,
no force whatever in that argument ; itisconceded,
that there may be an Act of the Legislature handing
over to the Executive of the Province, creating in
the Executive of the Province, an authority to do
some things which are necessary or proper 1n order
to carry out some legislation which it is in the
power of the Legislature to enact,  So that there
may be—and that is quite enough for my purpose
—there mav be powers which the Legislature may
vest in the Lieutenant-Governor. It is not at all
for my learned friends to say, as they do say, that
they are not to be put to the inconvenience of ran-
sacking the Commissions, Instructions,and various
documents to which general reference is made, in
order to ascertain what powers are given to the
Lieutenant-Governor. If it were the function of
this Court to decide whether the legislation was
neat, whether it was in the most convenient shape,
whether it was precise, whether it was capable of
being improved in form, I could understand my

learned friends arguing, and arguing with very
considerable force, 1in favor of a schedule, in favor
of a list of functions, authorities, and powers with
which the Legislature proposed to invest the Lieu-
tenant-Governor. But we are not here to criticize
the legislation, and the Court is not here to dispose
of the question, on grounds of convenience, neat-
ness, form, or precision, It is enough to say that
whatever the Legislature can grant of executive
power to the Lieutenant-Governor under the law
and constitution, it does grant; and that it grants
no more It is for my learned friends, who allege
that this clause is ultra virves, to show athirmatively
that there is no power which the Legislature can
constitutionally grant to the Lieutenant-Governor.
It may be that if my learned friends bad proceed-
ed to demonstrate by an exhaustive process that
there was nothing in any Commission, in any In-
struction, in any document, in any form, underany
state of circumstances, nothing whatever which
could be vested in the Lieutenant-Governor, there
would be some force in their argument that the
mere saving clause ** so far as the Legislature has
power to enact the same '’ ought not to protect the
statute from a declaration of the Court that it is a
statute beyond the power. But, whether it be con-
venient or inconvenient so to guard itself, whenever
the Legislature has chosen so to guard itself, it is for
those who attack the statute as beyond the power
to show that there is nothing at all in any of the
various subjects which are incorporated in the
clause, within the power, in order that they may
be able to obtain a declaration from the Court that
the clause is beyond the power.

Now, thereis yet another limitation. I said there
were four. The Fourth is that the legislation is
“‘subject always to the Royal prerogative as hereto-
fore So that if there beany portion of the Royal
prerogative which is, at the moment, lawfully in the
hands of Her Majesty individually, or in Her hands
on the advice of the Imperial Privy Council, or in
the hands of the Governor-General as Her repres-
entative, individually, or on the advice of the
Queen’s Privy Council for Canada, that portion of
the prerogative is left intact; and capable of con-
tinued exercise. There is no assumption of exclud-
ing the Royal prerogative. Thereisanassumption
of giving powers leaving the Royal prerogative in-
tact ; as has been done in pari materia; as 1 shall
show your Lordships when I come todeal with the
statutes or the subject of pardon, which provide a
double or alternative method of action; which
allow of a local dealing with pardons, and which
allow alsoof a dealing with pardons by the Imperial
authorities, for the same offence. The result
then is that the Royal prerogative is saved; and,
being saved, yet some power is assumed to be given
to the Lieutenant-Governor.

Now, an interterence to exclude the Royal pre-
rogative, an Act not containing that express saving,
and which, not containing the saving, had, expressly
or impliedly, excluded the Royal prerogative, might
or might not have been successful. There is quite
enough to treat here without entering inte the dis-
cussion of that question; needless here, because
it is not here attempted to exclude the Royal pre-
rogative. If the Royal prerogative is to any extent
affected, it is aftected only by lodging some power
to pardon in the Lieutenant-Governor; leavingany
right there may be in the Queen or in the Queen’s
representative, under the constitution, untouched.
These, also, may, notwithstanding any words in
the Act, pardon if they please., It might be sup-
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th very posed that this would be a very inconvenient plan; .l~~|nm~ s this sh..;\T bec .nml- tlnl- Actitself,in terms, d[']‘ll(."'- !
: P o - & i 3 o sav inkan & USEG only ""to every railway and railway company in respect o a
in favor but there was a reason, as will appeat later, a VoLy which the Legislature of Ontario has authority to enact ?!-:
ers with obvious reason, why, when the power of pardon  gich provisions,” and the inquiry is, whether the Provin- 2;4-
he Lieu- was dealt with by legislation here, some power cal lJ'},’!\l.I_!llll' has authority to apply the provisions ot i
criticize should still be reserved and maintained in the the Actunder which the action is brought to the defend- i
> , i : : ants.  The solution of the question liesin the interpreta- 1

dispose hands of the Imperial authorities. But, I ask your  tion proper to be put upon sections g1 and 92 of the B.N,A., 04
ce, neat- Lordships to mark that there is no need here for  Act, ,s

? P : 2 3 —y o 1 y ’ e . . n
say ll_h'll doing what has been fn.:lm ntly done ‘l implying a I'he Court at once proceed to enquire whether A
“I" “("“. saving of the preorogative ; because the savingis he [egislature had authority to apply that Act to 1
G185 9 express, - (1l ffec ¢ the Grand Trunk. Ifit had not, the Act does not
i H‘l'l“”“' _Upon the L’"”""'ll question of the ¢ l“l v apply. Why ? Because the Legislature has said,

p4 aWres » iy [+ > g g . 3 £ 4 & . » . .
ety "T( limited le gislation, I de \”; to refe ',IS;)M(’.”“ “I,; 2 \.ll\ we apply this only to the railway companies in re-
”'”l“, y tions in the case of Monk i (e l”‘”“ """ " spect to which we have authority to enact,
AL ('”_l R"'““f’-"‘ I take "“4”'-\ h 'tf'l‘{“"\' LA nAmne"u"u\ A strong indication of the effect of a saving of the
““'”‘“;' cases in which ”"‘E is possible, from ; ‘”l'“'”* 'L prerogative is to be found in the construction which
e (l‘( ( [(‘“»Hm. from 3rd Cart., at page 294 ; the language has been finally put upon the 71st section of the
€88 I'" of Patterson, J. Supreme and Exchequer Courts Act as originally
any In-

The Statute in question, 44 Vic., ch. 22, has been spoken  passed.  Your Lordships will remember that sec-

nderany of as w/tra vires of the Ontario Legislature. Whether it tion -
r which is so or not depends upon the |nlu]»n tation which is put
- there apon it. It professes, in sec. 2, to apply its provisions to The judgment of the Supreme Court shall, in all cases,
or, there {
hat the every railway and railway company in respect of which be final and conclusive, and no appeal shall be brought
that i *the Legislature of ()nt ario has authority to enact such from any judgment or order of the \npunw Conrt to any
iture has provisions respectively,” : ¥ Court of Appeal established by the Parliament of Great
et the Reading this liter: dly, no question of vires can arise, Britain and Ireland, by which appeals or petitions to Her

itect the

ST Neither can such a question be reasonably suggested if the Majesty in Council may be ordered to be heard; saving
j“ 1t 186 4 enactment is understood to relate to those railways only any right which Her Majesty may be graciously pleased
it be con- to which the legislative authority of the Province is to exercise by virtue of Her Royal prerogative.
vhenever restricted by the exc -plinn contained in the tenth article 3 y ;
£ it is for of section 92 of the B. N. A. Act, coupled with the 29th For some time considerable doubt was expressed
ki : P‘.’“"'r "Irl“‘l‘l‘” 8% Al l‘"” " it “t"‘ be “lil‘i‘ to ‘k"”l“ :"X""W whether under this clause, taken as awhole, the ap-
e 2 all railways in the Province, i mn well be asked if juris- S AT P i e T e
v of the diction to pass the Act existed. Ido not see that the Act P altothePrivy Council wasnot I».mu'l,‘.m(l the fate
1 in the can be properly read except inone of two ways; either as  of the Act was for a while doubtful. The ultimate

Y intended to govern all railways in the Province, or as con- decision of the Imperial legal and executiveauthori-

hey may fined to those which are not covered by the exception in

yurt that article 10. To attempt to construc it more literally, would, ties was,in {.l(‘(_‘()l'(lill\('(- with }hg- v 1.(.\\3 pressed upon
in my judgment, be to treatit as souncertain .l\l()(l('\tru\ their attention, that the saving of the prerogative
its value as a piece of practical legislation. Violation of  was full, entire, and effectual; that, while the

aid there . > S

o e A its mandates or prohibitions would be punishable by o566 interfered with any statutory provision
lation is indictment ; and it cannot be assumed that the Legislature : : : g A

s hereto- intended to throw upon any company the task .uul tln which might have been made, it left Her Majesty a

he Royal risk of deciding whether it was, or was not, aimed at as  fu!l discretionary right to direct or to allow any
‘

one with respect to which there was authority tnm.ut all . aal Naraall v RaavA. Ad-RALAY
: ippeal to herself to be heard, as before,
Ily in the or any one of the provisions of the Act. There must be PP : rd, as before
[er hands some criterion capable of being ““"“h stated, which BurToN, ] :—The members of the Judicial Com-
NG the Legislature must be supposed to have had in view. fSea .'l ks e 1 / Sardae
cil, or m The language employed in the second section shows that ~ Mittee said 1t was rather too late in the day to
)T Tepres- all railways were not aimed at, while the limited class is  raise that question. It had granted a number of
a > ; any other way than by the general refer- . aals i a \antime ) av said it i
0-( ntl::{ :]:;:(!l::inltl::‘(l((!:::l|m\\ ((“lurh(h::wn l't\hml\ ’{'lt‘(()lllll\ l\\‘l\ 'lp)ltn'l?? l!l_,l.l‘",' ln“ RMEN, ‘t‘h'(,u..h)r(;_ l.h( y said ;_l' A
ortio to give a practical construction to this is to understand it 1Ot NEcessary to pronounce any opinion upon that,
e of con- . as referring to the terms of the B. N. A. Act, and thus as  because after this lapse of time we certainly would
f exclud- intended to affect only those railways over which the not give effect to this objection.
sumption Legislature, under the tenth article of section 92, had
‘"l. 122 exclusive Juxmh(twn llw( .lmw situated wholly within the CounserL—I happen, personally, to know, having
jative 1n- B > 1 not declared by the Parliament of Canada N ; i :
Lf rovince, and not ¢ y i e I A llG " \ita #
1s I shall to be for the general advantage of Canada, or for the ad- be "“.“‘k"'r‘"“ U“lu'l”? in that (h'\(, ussion, that the
withithe vantage of two or more of the Provinces. opinion of a very eminent LLord Chancellor, Lord
‘ : ¢ ! ¢ “airns, expressed and acted on at an early day
yrovide a So your Lordships see the learned Judge thinks 5:_',“_ ta d uln(lvr iR trm: ctm‘wtrllllctgo'nnnf'ltrhz- l\c\(
which that a provision, touching every railway company 1]1‘6 ri ‘ht. of '1’l]()\\'i.n 4 '1A) yeals remained li)(it‘ui
nd which in respect of which the Legislature has authority iy :"h iy ut:stmn L‘l ;}l I) )'m ket ll’ns “'I;H_ Sk
:Imperial to enact such provision, embraces a definition ! | piaes § ay
il ks e o R there is no harm in saying so—the fate of the Act
ie result limiting the provision to one particular class of

. : : peared to depend. ¢ e vie
ed; and, railway companies. He gives to the language of a il 7 ik § pend. That was th W whieh,

; : a’ter discussion, was adopted; the view under
be given clause, drawn almost word for word as this clause : o ke :
) i ; A \ which the objection which had been supposed to
is drawn, that limited interpretation which was Je S .
ol ; S exist to the Act was withdrawn ; and of course that
oyal pre- needed to make the clause cperative and effective. g .
el jo2 . 2 construction must now at any rate be taken to be
sssaving, I'hen Mr. Justice Burton at the same page, 204, iReaattledilag :
expressly indicates that the Ontario Act

I submit that it is perfectly clear that the first

ve, might . : A
Ll was intended to apply to those railways only which,under  clause, speaking as it does only in general terms,

e is quite

A sub-section 10 of section 92 are pl wced under their ]unsdlc- and subject to those four limitary provisions to
o the dis- tion.namely : those lying wholly within the Province, and Mok T Rave reletacl. s iiynoinis: T s ipadl
because not declared by the Parliament of Canada to he for the ~Which I have referred, isinfra vires. Itis needless

general advantage of Canada, or for the advantage of two  to go into an enquiry—my learned friend has not

) y - : o . v .

loyal pre or more of the Provinces. That being so, the point which  attempted to enter into an enquiry ; he says it is
ny extent was mainly argued before us does not necessarily arise for into Dol iBars et g TRy h
ne power adjudication,and I abstain [rom offering any opinion upon a0 €nquiry into which he cannot enter, because he

aviugany it. does not know what these powers are—but it is
E ()u&zen A Spragge, C.J., at page 291 says :— needless to go into such anenquiry ; as needless as

it would be tedious. It is needless; because the
1t()n(‘hed The short question is, whether the Act of the Legisla- 2 : ; .
words in ture of Canada, under which this actionis brought,applies powers which are gmmed are nnl) such as the

t be sup- to the Grand Trunk Railway Company. The question Legislature has authority to grant, and only in



matters within the jurisdiction of the Legislature,
and only in matters relating to the government of
the Province, and only subject to the exercise of
the Royal prerogative, as heretofore ; and, all this
being so, the Court will not attempt to go beyond
the necessities of the case; will not attempt to
frame a schedule, or to draw a line; but will say
that it cannot pronounce the first section of this
law to be wltra virves

If at any time a Lieutenant-Governor of the Pro-
vince assumes to exercise under this section a pow-
er, beyond the legislative jurisdiction of the Pro
vince to confer, he cannot even set up this Act
He can, under this Act, justify only such powers
as are within that jurisdiction, No mischief,
therefore, can result ; no excess of power can be
even prima facie warranted ; and thus no conclusion
can be reached save that the judgment below is in
this respect correct,

HaGcArty, C. J \ very excellent argument in
favor of its not being necessary for us to consider
that firs. clause ;

CounseL—Certainly my Lord.
position,

HaGcarty, C. J.—I asked Mr. Robinson, where
the subject matter was clearly without their juris-
diction, yet if they say '* if we have power to enact
we do enact' so and so, whether that would
make the Act bad or good. My view ran in favor
of the Court not having to enter into what I would
call a mere abstract discussion, following what you
have said.

COUNSEL

That is my first

The question can arise only in the

concrete ; and the instant that harm is attempted
to be done under the Act the attempt fails; be-
cause the power which the Lieutenant-Governor
assumes to exercise is either given to him by the

Act, or it i1s not. It is not even assumed to be
given to him, unless the Legislature had power to
give it to him. They have not assumed to give
anything they had not power to give; therefore no
harm can be done under colour of the Act. If he
tries to do a thing which the Legislature could not
assume to give him power to do, the Act does not
give even a prima facie warrant for his attempt,

Hacarty, C. J.——I agree in that, with all my
heart ; I dread these sort of discussions.,

CounseL—Then, my Lords, I proceed to treat
the second clause, primarily, after the same fash-
ion, and with the same purpose, for which I have
been treating the first clause ; namely, just to find
out how far it goes.

How far does this second clause go ? It is clear
that the same four limitations to which I alluded
a moment ago apply to this clause; that all the
limitary provisions which are applicable to the first
apply also to the second clause. What is done is
to includein the first clause the power mentioned in
the second clause. What does 1t say ?

The preceding section shall be deemed to include the
power of commuting and remitting sentences for offences
against the laws of this Province, or offences over which
the legislative authority of the Province extends.

Therefore, you read the clause in. You are to
include it.  You include it just as if it had been
expressed, by adding after that general statement,
‘ all powers, authorities, and functions, ‘' including
the power,"” and so forth. Then, it is only, (1), as
expounded by the preamble, (2), as limited to mat-
ters within the Provincial jurisdiction, (3), so far
as the Legislature has power to enact, and (4),
subject to the Royal prerogative as heretofore,

that the power of commuting and remitting sen
tences for offences against the laws of this Pro
vince, or offences over which the legislative author-
ity of the Province extends, is given,

OsLER, |.-—You do not read that second clause
then as a concrete instance of something that the
first clause i1s intended to apply to absolutely ?

Counser—Hardly, my Lord I submit that is
not the better construction,

I'he preceding section shall be deemed to include the
power of commuting and remmitting sentences tor oftences
against the laws of this Province or offences over which the
legislative authority of the Province extends.

You cannot do more than include it, It cannot
be more effective than its words,  If youdo include
it, it applies only, as [ contend, to matters within
the jurisdiction of the Province

OSLER, | Is not the second clause a declaration
that that particular thingis within the jurisdiction ?

CounseL—1 admit, my Lord, that it may fairly
be held to be a declaration that there is some one
instance, at least, of commutation or remission of
sentence for offences which is within the juris-
diction

Hacarty, C. |.—Oh, yes

CounstL—I think,if your Lordships should hold
that there is no one thing in the way of commuta-
tion, or remission, which is within the Provincial
jurisdiction—this statute is an affirmation of the
contrary view, namely, that there is some one such
thing within that jurisdiction ; and, if you find that
there is nothing on which the law can operate,
whether it comes withtn the technical terms of
ultra vires or not,certainly your Lordships are face
to face with a practical question ; and I think you
might properly and usefully make the appropriate
declaration. My position is not exactly that to
which your Lordship Mr. Justice Osler has pointed;
it is rather that the Act limits the provision as to
the power of commuting and remitting sentences
to those classes of cases, if any such there be,
which are within the jurisdiction of the Province
of Ontario, and operatesonly to the extent, however
limited, to which the Legislature has power to
enact.

HacarTy, C, J.
the words are wide.

CounseL—Yes. My learned friend I think ad-
mitted, or almost admitted that the Act would
fairly operate on the remission of a fine. If you
find one subject only upon which it can operate,
it operates upon that subject, and upon nothing
more ; and therefore, it does not exceed the powers
of the Legislature.

MRr. Rosinsoxn—I do not know that I admitted
that it included the remission of fines,

CounserL-—My learned friend is not prone to
make admissions. Then take it that my learned
friend did not,as I supposed,admit it. He certainly
made a distinction on that head ; and I say that if
the distinction which he made does exist, and to
the extent which I thought he made it, namely,
that one case is within and the rest are without the
power, it is enough for my purpose to show that
one is within, and the statute then applies to
that only ; and even attempts no more. But, be it
remarked that if there is nothing within the clause,
there is still no attempt to go bevond the powers of
the Legislature; and the extreme effect of this
whole legislation, even as to the second clause,
comes to be that there may be nothing upon which,
according to its terms, the clause can operate,

You meet his objection, that
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OsLeRr, |J.-—~1 was going to ask what the statute
did

CounseL—If your Lordships find, afirmatively,
that there is nothing whatever on which this
clause can operate, such a finding will, of course,
practically amount to this, that there has been an
attempt, in some sort, to go beyond the legislative
power. But the practical result of such a Jeclara
tion will be that the clause does in terms nothing
whatever, because the Legislature has no power
whatever

But,if we findanything whatever upon which the
clause can operate, if there be something within,
and also something without, the power, then the
clause operates, according to its terms, only upon
the former ; it operates, according to itsterms, on
those things only which are within the legislative
authority ; and, I say confidently that there is
much on which it does operate,

OsLER, |.—From the point of view you are now
arguing, what is the object of the second section ?
Would not the first one be sufficient ?

CounseL—I really do not know the precise
object, nllmrwliun:}lxl'\‘, [ suppose the first would
be sufficient. 1 have not sufficiently studied all
the Commissions, and so forth, to see whether this
power was in them, or in which of them. I cannot
answer that question positively ; but I suppose the
object was distinctly to indicate that the legisla-
ture conceived that in some one or more classes of
cases they had power to give the Lieutenant-Gov-
ernor authority tocommute or remit sentences; and
that to the extent to which they had such power
they wanted it to be expressly understood that they
wereexercising it.  That is, as I interpret it, the
meaning and object of the second section. There
can be no question that it was the view of the Leg
islatura that there was some instance, by them lef
undefined,in which they could givethat power tothe
Lieutenant-Governor.  Whenever they could, to
the extent to which they could, they gave it

Now, it is suggested by my learned friend that
this second clause may operate on matters with
which the Provinces might have dealt, or perhaps
had dealt, but which have become ** crimes ' under
the B. N. A. Act by Dominion legislation.

I point out that the limitations to which I have
referred completely exclude any danger that the
power can be exercised in respect of a crime made
such by Dominion legislation. My learned friend
read the second section as if it was to be read by
itself ; and argued that it gave a power of ‘“com-
muting and remitting sentences for offences against
the Jaws of this Province, or offences over which
the legislative authority of the Province extends,”
without any light to be derived from the former
section. I say no; Isay that the light which we
derive from the former section shows that it is only
in matters within the authority of the Legislature
of the Province, and only so far as the Legislature
has power to enact that the power is given; and,
when my learned friend asserts that it is given in
such sort that .a man sentenced to imprisonment or
fine, in respeci of a crime under a Dominion Act,
could be pardoned ; in such sort that he could be
relieved in anv shape or sense from the effect of
that sentence ; I say no. I say itisperfectly clear
that the limita :y provision: to which I have refer-
red, apart from the language of the second section
itself, prevent the possibility of any such conclu-
sion ; becauvse the matter would not be within the
jurisdiction of the Legislature of the Province, it

would not be a matter as to which the Legislature
had power to enact My learned friend himself
argues that it 1s not within the power,; he argues
that it is beyond the power of the Legislature, 1
dare say it is. I am not concerned now to differ
with him I say only that, if it is, as it probably
is, beyond the power, than this second clause, hav-
ing regard to its reference to the first, does not
touch 1t ; irrespective altogether of its own lan-
guage ‘* offences against the laws of the Province,
or offences over which the legislative .Illlllﬂl'il)' o1
the Province extends.’

Even apart altogether from those imported limi-
tary provisions by which the language is hedged
around, I contend that the language of the clause
itself, upon its fair and reasonable interpretation,
and still more upon such favorable interpretation
and intendment as the Court is bound to give to it
here, is not so wide as my learned friend suggests.
It deals, not with crimes, but with sentences; it
deals with the power of commuting and remitting
a sentence for an offence against the law of the
Province, It deals, therefore, with the power, in
matters within the jurisdiction of the Legislature
of the Province and so far as the Legislature has
power to enact, of commuting and remitting a
sentence for an offence against the law of the
Province. The Lieutenant-Governor may commute
the sentence, he may remit thesentence. Now, have
the Legislature the power to authorize the Lieu-
tenant-Governor to commute or remit a sentence
awarded, under a Dominion Act, for an act which
i1s a crime under the law of Canada, and is also an
offence against the law of the Province? 1t is not
necessary for your Lordships to answer that
question ; because if the Legislature have that
power they have given it, but if they have not that
power they have not given it; they have not even
professed to give it. They have given power only
in matters within the legislative jurisdiction of the
Province. Therefore, my learned friend conjures
up difficulties; he propounds to your Lordships a
construction of this clause far wider than its
reasonable meaning, far wider than its fair interpre-
tation, even standing by itself; and he rejects the
limitations which apply to it as contained in the
first clause; all in order that he may convince your
Lordships that it contains objectionable and wltra
vires provisions ; and he asks your Lordships,upon
such a theory, so to declare.

I repeat, even ad nauseam, and with reference to
the second what I have said with reference to the
first clause, that if it can be found that there is
any one class of sentences which the Legislature
has the power to authorize the Lieutenant-Gover-
nor to commute or remit, that is enough ; the law
is good; there is something on which it does
operate; and it professes to operate no further
and upon no other sentences, than those to which
the legislative jurisdiction of the Province extends,
and in respect to which the Legislature has power
to enact,

I submit it to be of the first importance that in
disposing of a question of such magnitude as this,
whether a Legislature has transcended its powers,
due and full effect should be given to the cautionary
language and the limiting words with which that
Legislature surrounds its actions ; and that, as the
Court would in the concrete, in the particular case,
hold that the Act had not the effect of giving the
power which was assumed to be exercised by the
Lieutenant-Governor, so here in this preliminary
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and general proceeding in which, on an abstract
case, the Court is asked to give an interpretation
to the Act, it will adopt the same wholesome and
saving interpretation, that the Act professes to do

no more than that which the enacting Legislature
had power to do.

Then, my learned friend says the clause deals
with crimes, Dominion matters; and he conjures
up a number of difficulties on a supposed state of
circumstances hardly conceivable as practically
existing.

OSLER, J.—]Just make your last statement plain
tomy mind. * Laws of this Province in that
section mean, according to your argument, ‘‘laws
which this Province has power to pass, has passed,
or may pass?’’"

CounseL—Or may pass; that is my view of it,
my Lord, and I throw upon that the further light
given by the phrase '‘ in matters within the juris-
diction of the Legislature of this Province.” I
add that. But, I say that standing alone, if I had
not that light, ** the laws of this Province,” when
spoken of by the Legislature ot this Province, mean
‘“the laws which have been or may be passed by
the Legislature of the Province.” 1 refer to the
preamble, also, as throwing some light upon that :—

And whereas by section 92 of the said Act, it was provid-
ed that in each Province ot the Dominion ot Canada the
Legislature may exclusively make laws in relation to
matters coming within the classes of subjects thereinafter
mentioned.

That is recited in the preamble; and then the
laws of the Province are spoken of in the clauses—
meaning therefore, laws which the Legislature may
make, has made, or may thereafter make, as referred
to in the second part of the preamble.

Then, as to the ‘laws and offences over which
the legislative authority of the Province extends.”
The meaning of that is, that there were prior to
Confederation, laws in force in the Province
whether by the common law, by Imperial legislation
introduced into this country by ourselves, by the
former Provincial authorities, or by the law of the
old Province of Canada, which laws fell within that
body of law, that mass of subjects, which became
after Confederation Provincial—for instance, of-
fences against municipal by-laws. As to all that
body of prior legislation which, upon the passing of
the B. N. A. Act, fell within the Provincial scope ;
which the Province could the next day, if it pleased,
have repealed ; which it could amend at its plea-
sure—as to all that body of laws, if by any portion
of it there is created an offence, that is an offence
over which the legislative authority of the Province
extends. So that, if it be found that any par-
ticular sentence is a sentence due, not even to post-
Confederation Provincial legislation, but to ante-
Confederation legislation enacted on a matter and
after a fashion in which the Province after Con-
federation might itself have dealt at its pleasure,
the power, as is reasonable, shall extend to that
case, as well as to those in which the Province
itself, has after Confederation, passed its own
enactments.

Now, as I was about to say, it is by what I must
call a very fantastic operation of the mind, that we
are asked to adopt the conclusion that great diffi-
culty and inconvenience can arise from this clause
with reference to Dominion matters. What my
learned friend suggests isthat the Dominion Legis-
lature mav make that a crime which the Provincial
Legislature has made or may therveafter make an

offence. Ithink a very serious question might arise
as to whether in any matter which the Dominion
Legislature—acting whether rightly or wrongly, in
the sense of propriety, but acting within its consti-
tutional power—had mad: a crime, the Provincial
Legislature could thereafter interfere by making it
an offence. It is perhaps possible that, if by such
valid exercise of the Parliamentary power of Can-
ada the matter had been converted into a crime,
there might be abstracted from the Provincial
jurisdiction—not the matter, indeed, but the
power of making it a Provincial offence. It is a
difficult question, on which one would wish to
reserve one's opinion ; because it is needful to see
to what extent this would carry the authority of
the Dominion parliament ; for, as I observed, in
Queen vs. Wason, it is clear that a too liberal in-
terpretation of that authority as to Provincial
crimes would make it like Aaron’s rod; and it
might swallow up the other powers. But, are we
to agree, from such a possibility as is set up, that
the two Legislatures would go to work each making
different sets of crimes and offences, out of the
same act of an individual, and for each such
crime or offence providing different punishments,
and thus of course providing that a man might be
exposed to that which is contrary toa fundamental
rule of British jurisprudence ; that for the same
thing no man shall be put more than oncein peril ?
Are we to agree that the Lieutenant-Governor may
commute the Provincial sentence, and that the
commutation of that sentence for that offence may
have a certain effect upon the Dominion sentence
for the Dominion offence ¢ No, Even if we make
all these far-fetched assumptioms, all that is done
by the Lieutenant-Governor is to commute or
remit the sentence which was passed under the
Provincial authority for the Provincial offence ;
and he has not commuted or remitted—he cannot
apparently commute or remit the Dominion sen-
tence for the other offence or crime, the other and
separate offence or crime, legally speaking, which
was accomplished indeed by the same transaction,
but which was made a crime by the Dominion
while it was made an offence by the Province.
Therefore, I think there is nothing whatever in
that. The dealing is with the Provincial sentence,
under the Provincial law, for the act, which
is made a Provincial oftence; and as [ say it
includes acts which are made offences by Pro-
vincial law, or which have been made offences by
ante-Confederation laws, in matters within the
range of subjects on which the Provinces had, after
Confederation, exclusive Provincial jurisdiction,
which they may later on at their option exercise ;
but it does not include the sentence for the crime
under the Canadian law.

My learned friend read an article in a periodical
with reference to the effect of that very early statute
of the Dominion, which made misdemeanors out
of such matters, prohibited by Provincial laws, as
were not made offences otherwise. Well, if one
were discussing the policy or propriety, or even
the constitutionality of that legislation, there
would be very much to be said agamst its policy
and propriety and even its constitutionality. It may
be reasonably urged that if the Provincial Legis-
lature chooses to prohibit an act, that Legislature
has under the constitution full and ample power of
itselfenforcing its prohibition by its own legislation.
It has power, by imprisonment up to the term ot
life, it has power by fine, unlimited, to enforce its
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prohibitions. And if a Provincial Legislature has,
in any particular instance, simply prohibited an act,
without providing a penalty for the breach of its
prohibition, any difficulty in 2nforcing its law is
due only to its having omitted to provide a
penalty, and is to be remedied only by its own
action. I should say therefore, that a statesman-
like consideration of the division of the powers of
the constitution would indicate that the Dominion
legislation to which my learned friend has referred
1s, not only needless, but improper and unconstitu-
tional ; that the Provincial authorities ought to be
left to enlorce their own laws by their own penal-
ties; and that, if they choose to leave a law
unenforced by a penalty, it is their own soleconcern.
But the question is of no immediate consequence ;
because it is only the sentence under the Provincial
law which is touched by this Act. If more there
be, and if your Lordships hold that more would be
beyond the jurisdiction of the Legislature, that
more is not included.

Now, as I have said, some things are, I think,
clearly within the Provincial power. Forinstances,
penalties payable under its laws to an informer,
penalties payable to a municipality, penalties
payable to private individuals, fines payable to the
use of the Province. My learned friend said he
would not admit it; but I ask your Lordships
whether it is arguable that the Legislature, which
has unquestionable power to enact that a man
shall be liable to pay a penalty to anindividual, or
to a municipality, or to an informer, or a fine to
the Treasurer for the uses of the Province, has not
power to remit that penalty, to waive that fine;
has not power to undo its act; has not power to
say that the penalty or fine imposed under its
authority shall not, under certain circumstances,
be eligible? It seems to me to be impossible to
contend, seriously, that such a power does not
reside in the Legislature. And indeed, in other
parts of his argument, my learned friend, speaking
in general terms acknowledged that there were
several ways, at any rate more than one way in
which the Legislature might have done this very
thing. But he said that this wasnot the right way !
If I am to draw a meaning from that observation,
the only meaning I can draw is, that the Legislature
have the power to provide the machinery in con-
nection with the imposition of any particular fine
or penalty ; that, when enacting the law providing
for the imposition of the fine, or penalty, they have
the power to provide for its remission; but they
cannot exercise that power generally, or as an
isolated and detached piece of legislation.

Now, first of all, have they the power quo cunque
modo ? The Legislature, for example, enacts that
a particular act shall be prohibited, and that the
sentence for the non-observance of that law shall
be a fine payable to the Treasurer of the Province
for the public uses of the Province, or tothe Crown
for the public uses of the Province. That is within
its power, surely. If that be within its power, can
it not ““do what its likes with its own '"; with the
money which it erders to be paid to the public
uses of the Province, to the Treasurer of the
Province, or to the Crown for the Province; with
its own money ? Can it not give up what it has?
Can it not yield that which itself has ecercised a
legislative right to take? Can it not provide a
machinery for the yielding of it, for the giving of it
back, for the remitting of it? Cannot the Legis-

lature which directed or authorized the imposition

of the fine, assuming, if it pleases (however impro-
perly, and contrary to sound principles as to the
division of powers) assuming the judicial as well
as the legislative power, impose the fine itself ?
Can it not repeal the law which imposed the fine ?
Can it not by Act of the Legislature relieve the
party from the fine? Can it not by Act give up
a Crown debt 7 Can it not by Act intetfere with
and abrogate the right of the informer, or other
private person interested ? Surely, yes. Well,
under the authorities, nothing is clearer than this,
that what the Legislature can do, it can delegate
the power to do; and that it can provide for the
doing of it in whatever way it deems most con-
venient and effective.

That question was of course, as I will show
later, the subject of discussion and of controversy ;
but it is now settled; and the principle is clear,
that what the Legislature can do legislatively it
can do by delegation; nor could anything make
our constitution more lame and defective than to
conclude that matters, which confessedly might be
infinitely better disposed of by delegation to a
single executive or judicial authority, must yet be
disposed of by the direct action of the Legislature
itself, because unhappily its power is not wide
enough to enable it to provide for their disposition
by delegation.

Hacarry, C. J.—Dropping the word * pardon”’ ;
suppose the legislation was that in all cases of
penalties directed to be paid to the Provincial
Treasurer, any person aggrieved might present a
petition to the Lieutenant-Governor, and that the
case might be investigated, and the penalty remit-
ted or refunded. Practically, that would be doing
the same thing.

CounseL—It is the same thing.

HacarTy, C. | —It would avoid the obnoxious
word ““ pardon,” and it would deal effectually with
the thing.

CounseL—DBut the obnoxious word ‘“pardon”
does not occur.

Hacarty, C. |. 3ut, I mean we have heard a
good deal about that. It would be arriving at the
same result by prescribing the way to do it ; that
any parson directed to pay a fine might petition,
and the matter might be brought before an ap-
pointed man for investigation, and the amount, in
the judgment of sav the Lieutenant-Governor, be
remitted. It is doing just the same thing of
course.

Counskr—It is the same thing

MacLrnNaN, J.—The power of pardon could be
exercised by the Legislature ?

CounseL—It would bein a sense an Act of grace.
There are certain things which even Parliament
cannot do, for instance Parliament cannot dissolve
itself.

MacLLENNAN, |.—I was speaking of the Legisla-
ture as distinguished from Parliament. Could the
Canadian Parliament remit a Provincial penalty ?

CounseL—Unquestionably, no.

MacLeENNAN, J.—Or a municipal penalty ?

CouxseL—Unquestionably, no. The only way
in which the Canadian government, as a whole, by
the exercise of either legislative or executive power,
can affect Provincial laws is, as I understand it,
(except in one or two cases in which there is con-
current legislative power), by the exercise of the
power of veto or disallowance; but the law once
passing beyond that power, and being efficacious,
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there is an end of all power to deal with it in any
way.,

Hacarty, C. J.—If Mr. Robinson is right in his
argument [ suppose the Governor-General could
remit the punishment for the violation of some
local Act?

CounseL—That is his position.  Mr. Robinson's
argument is that the power is there, and is there
exclusively. That is the question in the cause, If
the power is there, and is there exclusively, this
second section eftects nothing whatever. But, it
is quite clear that by this construction the power
of the local Legislature, to the extent to which its
power depends upon its laws being enforced, is
destroyed after the same manner in which, as I suc-
cessfully pointed out to your LordshipsinThe Queen
2. Wason, it would be destroyed by the suggestion
that procedure was in the hands of the Dominion
Legislature. If you are to say of one Legislature,
supreme within its own domain, having an extensive
power of enacting laws and an extensive power of
enforcing those laws. that its power of making its
laws effective and securing their observance, its
power of seeing that its sentences are executed, is
to be subject to the views of any other Legislature ;
then any law which is opposed to the views of that
other Legislature may be rendered nugatory by
the simple process of saying

Well, we are going to pardon everybody you have con-
victed. You say that a fraud upon a municipality shall be
unished in such and such a way, but we think it ought
not; and therefore when you have prohibited such and
such a dealing by the Treasurer ot a Provincial munici-
pality under such and such a penalty, every time there is
a conviction under your laws we propose to pardon your
oftender under ours.

Your Lordship sees the seriousness of the whole
question. The seriousness of the whole question is
that the real effectiveness and validity and utility
of laws are, by the Constitutional Act itself,
indicated to depend upon their sanctions; and if,
while the Provincial Legislature is, on that theory,
given power to apply sanctions to its laws, the
power of remitting those sanctions is to be given
to another anthority, then the confessedly necessary
means of enforcing the Provincial legislation may
practically be withdrawn from it at the will and
pleasure of that other authority. That other
authority cannot indeed itself make laws upon
these subjects, but it can render nugatory and
abortive the laws which the Provincial Legislature
alone can make. ‘Thatistheseriousand important
question before your [ordships,

BurToN, J.—And if the Parliament could not do
it, of course the Governor-General cculd not do it
alone, which appears to indicate very clearly that
the prerogative, which is so much talked of, is di-
visible, as the other power?

CounseL—Yes my Lord, that is my argument ;
that that prerogative is divisible; and that we find
this part of it just where it ought to be in order to
render the Constitution symmetrical, harmonious,
or even workable.

All that T am concerned to do at this time is to
show to your Lordshipsthat thereis someonething,
authority to do which the Provincial Legislature
could and did u~der this second section confer
upon the Provincial Lieutenant-Governor. If, for
example, the Legislature could say, asto any fine
payable to the Treasurer for the uses of the Pro-
vince, that the sentence to pay that fine might be
remitted by the Lieutenant-Governor, the Act is
saved, and we have no concern with the questions
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conjured up by my learned friend. So far as these
are questionsof dificultyandinconvenience merely,
we have nothing to say to them under any circum-
stances—so far as they are difficulties extending
even to the question of jurisdiction, yet, if we have
found something on which the Act operates, that is
enough; since the very language of the Act limits
its operation to that which is within its jurisdic-
tion. For, even if miy learned friend's fancied difh-
culties go so far as to show that any one of the
matters to which he has referred would be ultra
vires, that matter is outside the Act; and the Act
is good notwithstanding.

Now, before going into the general line of argu-
ment I wish to deal with some of the more specific
objections.

One objection is that the Legislature is either
interpreting or amending the provisions of the
B. N. A, Act, both of which are said to be legisla-
tive sins. But, your Lordships will observe that
the Legislature may, and constantly does, in very
many respects alter the provisions of the B. N. A.
Act, as well as the provisions of law imported into
the Provincial system under the operation of the
B. N. A. Act.  Why, the very Constitution of the
Province, is, by the express terms of the B. N, A,
Act, amendable, with a single exception. There-
fore, the general observation that the B. N. A,
Act cannot be amended by Provincial Legislation
is of no force whatever; unless my learned friend
couples that observation with proof that, in the
particular in which he suggests that the B. N. A.
Act is being amended, it is not amendable.

Astothe powerof interpretation. Interpretation
or declaration is, I suppose, always harmless, and
very often useful. If, under the pretence of inter-
pn*i:niun, there is really a change—and we have
known legislation of that description—that change
is operative or not just according to the decision
of the question whether the Legislature had power
to make the change or no. If a Legislature, having
power to change the law, chooses to declare that
the meaning of the law is thus and so; then,
although it may be judicially determined that that
was not theretofore the meaning of the law, and
that the law was, in fact changed by the declar-
ation, still it is in fact changed by means of the
declaration, always provided the Legislature had
power to make the change; and thus a declaration
may be an amendment, and is at any rate a decision,
in matters within the legislative competence.

This law, however, does enact its provisions;
also by its third section enacting that nothing in
the law
shall be construed to imply that the Lieutenant-Gove:nor
or administrator has not had heretofore the powers,

authorities and functions in the preceeding two sections
mentioned,

Then, my learned friend objects that this is legis-
lation as to the office of the Lieutenant-Governor,
and is excluded by the first head of section g2.

I may deal further with that later. I point out
now, however, that this provision has regard, first
of all, to the Constitution. It is a power to amend
the Constitution, except as to the office of Lieu-
tenant-Governor.  Your Lordships see, therefore,
that you must read the whole clause. By it the
Legislature can amend the Constitution, can intro-
duce a [Legislative Council if they like, just as
Quebec can abolish, as Manitoba has abolished,
its Legislative Council. Yet the Constitution,
(while amendable in various extensive ways, while
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susceptible of changes making it, to suggest a vio-
lently improbable procedure, very much more
despotic; greatly limiting popular powers; even
providing, in lieu of a representative Legislature, ¢
nominative body as the law-making Assembly,;
cannot be so changed as to interfere with the office
of Lieutenant-Governor. This means then that
those elements of the Constitution which can be
properly deemed to be the [p:lrts of the Constitu-
tion relating to the office of the Lieuten: t-Gov-
ernor arenot to be changed ; and that for an obvious
reason, because the Lieutenant-Governor is the
link between the Federal and the Provincial,aye and
between the Imperial and the Provincial authority ;
nie is the means of communication, he is the chain
and conduit of Imperial as well as Federal connec-
tion; and therefore hisoffice in the Constitution, his
constitutional position as a Federal officer,is not to
be affected. Within this limit the details of Exe-
cutive power in all local matters must necessarily
be changeable; and they may be changed. The
64th section expressly gives power of alteration. It
is quite impossible to suppose that a Province which
has actually the power to alter its Constitution,
which has power to deal with a thousand different
subjects requiring provision for separate Executive
action every day, has not power to deal with those
details of the management of the Executive power
which are complementary to, and torm proper in-
cidents of that legislative power which 1t has exer-
cised, is exercising, or may exercise. I must add
that it seems an extraordinary thing that the Fed-
eral authorities should object to a method of legis-
lation as to executive power, which is not merely
consonant with the general principle of the British
Constitution, under, according to, and on the
theory of which principle this Act is in truth
framed ; but which actually tends to increase the
power and aggrandize the position of the sole iink
between the Dominion and the Province.

Your Lordships will at once see how devoid of
merit, so to speak, is an objection of this nature.
If the Local Legis'ature is to be told, * you cannot
add to the functions of the sole Provincial Officer
who is appointed by the Dominion Government, of
the sole Provincial Officer who is under the con-
trol of the Dominion Government, of the link be-
tween the two, of the officer whose Commission
says he is to act according to the instructions of
the Governor-General, who holus his office in a
certain sort, in a limited sense and to some degree at
the ple.sure,inacertain sort,in a limited sense,and to
some degree under the control of the Federal author-
ities,” it seems to me a most extraordinary preten-
sion, which will necessarily lead to most injurious
results. To what? Why, to these, that the Local
Legislature will be obliged to set up some other
executive authority., When they want to pass a
piece of legislation which demands executive action,
which demands administration, which demands for
its working individual power, the exercise of dis-
cretion or authority, they will be obliged to set up
somebody else, some permanent or temporary
officer of their own to carry out their wishes, to do
those executive acts which the Federal power, ex-
traordinary to say, is insisting that the Province
cannot vest in the Federal Officer.

So that I ask your Lordships to consider this
proposition with great jealousy. It seems to me
most dangerous. I think it would be very unfor-
tunate for the good working of the Constitution,
and would be most absurd, and indeed suicidal, for

those who look at it frorn the Dominion point of
view, to cast the least doubt not merely upon the
power, the abstract power, but upon the propriety
of the Local Legislatures, wherever there are ex-
ecutive functions to be bestowed, bestowing them,
just as they are here bestowed, upon the head of
the Executive Government of the Province, be-
stowing them upon that Executive head who is the
link, and the cnly link between them and the Dom-
inion. In truth it might be be better argued that
it would be unconstitutional to confer these pow-
ers on any other than the Lieutenant-Governor.

There are some matters in which a course has
been pursued in both bodies to some extent differ-
ent. Executive powers have been given from time
to time to Ministers; to be exercised, of course,
under responsibility but to be exercised directly by
and in the names of the Ministers; which were
formerly given tothe Governor. For instance, the
Crown Lands were, if I rightly remember, very
shortly after Confederation practically vested in
the Commissioner of Crown Lands. Soagain with
reference to extradition. Take the Imperial Legis-
lation, and take the Dominion Legislation; certain
powers as to Extradition warrants which were
given by Act to the Secretary of State in England,
have been given to the Minister of Justice in Can-
ada, instead of being nominally conferred on the
Governor-General. There are instances of this
nature in which convenience, from time to time,
does point out that you shall appoint some other
functionary than the head of the Executive to do
some executive act; but, speaking generally,
simplicity, efficiency, and the theory of the British
Constitution are all furthered by the adoption of
the general rule that executive powers shall be
vested in the head of the Executive; to be dis-
charged, of course, under advice ; to be discharged
of course, upon the responsibility of some Minister,
who is to answer for that advice to the Legislature,
and ultimately to the electorate.

Theretore, to say that, if the Local Legislature
thinks it prudent to legislate upon some one of the
matters incontestably within its jurisdiction, after
a fashion which requires for the execution of its
law the exercise of certain administrative powers,
upon matters with which it could, if it pleased,
deal directly from session to session, but which
can be more efficiently and properly performed by
an individual ; to say that there is the least objec-
tion to assigning those executive functions, which
the Legislature properly froin time to time creates,
to the head of the Executive, to the Lieutenant-
Governor, seems to me to be out of the question.
It is not merely within their authority, but I say
it is the fit and proper way in which they should
exercise their authority.

Well, if that be granted, yet this is, according to
my learned friend's view, legislation within the
exception in the B. N. A. Act as to the office of
Lieutenant-Governor. I do not think it is, in that
sense, legislation as to the office of Lieutenant-
Governor. Rather is it legislation expressly giving,
when a new executive function is created, the
auchority to the head of the Executive; or indeed
(if, as my learned friend at one part of his argu-
ment insisted, the head of the Executive would
have that authority by implication without express
legislative grant) then controlling, or limiting, or
subordinating to certain parliamentary checks, the
exercise of the authority. Therefore, I see no
difficulty at all in the grant to the Lieutenant-
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Governor of any powers which are congruous, as
the Chancellor phrases it, which are germane to
his office, which are fit to be exercised by the head
of the Executive, and with which it is within the
legislative jurisdiction of the Province to deal;
notwithstanding the clause that we shall not alter
or amend the Constitution as to the office of the
Lieutenaut-Governor. It is not reaily an amend
ment of the Constitution, a change of his office or
position, an alteration of his tenure. An attempt
to alter his tenure would be an attempt to affect
his office within the meaning of the Constitutional
Act. An attempt to abolish his office would, of
course, fall within that Act. But, leaving his office
untouched, either to augment his power and
enlarge its sphere, by giving to him the perfor-
mance of appropriate executive acws; or (if by
implication such performance would vest in him as
the head of the Executive) then to regulate the
discharge by him of a function which the Legisture
certainly can itself accomplish by legislation
directed, pro hae vice, to each case ; either course I
submit is unobjectionable.

For example, suppose a Provincial law provided
that the Lieutenant-Governor, which would mean
of course the Lieutenant-Governor by the advice
of his Ministers,could sell Provincial timber limits,
up to $100,000 in value, but limited to that amount
his power so to deal with timber limits; there
could be no doubt that such legislation would be
good. There could be no doubt that, after having
given the power, the Legislature could remove it,
increase it, or reduce it.  They might say, ** We
think the Legislature ought to be consulted before
timber limits in excess of $10,000 are sold,
and we so limit the power,” or ‘“We think

it is convenient that the Lieutenant-Governor
should have an unlimited power of selling timber

limits; and we vest in him that power.”  Of
course that power would be vested in him, act-
ing by the advice of his responsible Ministers; but,
it can be given, increased, reduced, or removed,
just at the will of the Legislature; and none of
these are constitutional changes affecting the office
of the Lieutenant-Governor.

I ask your Lordships to apply those two words
‘constitution” and ‘‘office,”” in the sentence.
“ Amendment of the Constitution’ ; ‘*“ with reference
to the Office of the Lieutenan'-Governor,” as each
throwing light upon the other, and as showing that
it is the Constitution of the Province,which isbeing
dealt with by the clause; and that it is the Lieu-
tenant-Governor's office, as part of that constitution,
which is being dealt with by the exception. There
is then a distinction between the office in this sense,
and those strictly local powers, the creation of the
Legislature, which may be given, taken away, in-
creased, reduced or regulated by that Legislatue.

Then, I refer to the judgment below as satisfac-
torily demonstrating that the express power which
is given by the section to abolish and alter does
include the power to add. In fact if one thinks of
‘ alteration ” in the various, the almost innumer-
able senses in which that word is used, of the trans-
actions to express which it is employed, it would
appear that it is either by addition or subtraction
that, in perhaps the majority of cases, ** alteration "’
is effected. I submit that anything which does
not create a complete change (although it may in-
volve the subtraction of some power, although it
may involve the addition of some power, not being
within the first sub-head of g2) is included within
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the power to abolish and alter. And on that head
I refer to the cognate section, section 129, and to the
decision of the Privy Council in Dobie v The Tem-
poralities Board, Cart. 364 ; which points out
that the enactmen. then under debate is qualified
by the provision that all laws in force in Canada at
the time of the Union, continuing in Ontario and
Quebec, with the exception of those enacted by the
Parliament of Great Britain, or of the United
Kingdom of Great Britain and Ireland, should be
subject

to be repealed, abolished or altered by the Parliament of
Canada or by the Legislature of the respective Provinces
according to the authority of the Parliament or that Legis-
lature under this Act,

Now, what does the Judicial Committee say ?

The pewers conferred by this section, upon the Provin-
cia! Legislatures ot Ontario and Quebec, to repeal and
alter the statutes of the old Parliament of the Province ot
Canada are made-precisely co-extensive with the powers
of direct legislation with which these bodies are invested
by the other clauses ot the Act ot 1867. In order, there-
fore, to ascertain how far the Provincial Legislature of
Quebec had power to alter and amend the Act of 1858 in-
corporating the Board for the management of the Tem-
poralities fund, it becomes necessary to revert to sections
91 and 92 of the British North America Act, which enumer-
ate and detine the various matters which are within the
exclusive legislative authority of the Parliament of Cana-
da, as well as those in relation to which the Legislatures
of the respective Provinces have the exclusive right ot
making laws. It it could be established that,in the absence
of all previous legislation on the subject, the Legislature
of Quebec would have been authorized by section 92 to
pass an Act in terms identical with 22 Vic., ch. 26, then it
would follow that the Act of the 22nd Vic,, has been validly
amended by the 38th Vic., ch. 04.

There is a definition of the meaning of the
words ‘“‘repeal, abolish, or alter,” u-ed in the
same statute, as applied to the legislative authority
conferred with reference to Acts of Parliament ;
and certainly it gives the widest possible interpre-
tation to those terms; it certainly includes the
power of addition and subtraction ; and the same
interpretation must be given to the same words
here.

Now, iny learned friend, Mr. Robinson, suggest-
ed that it was hardly necessary to elaborate here
the view which I had ventured to press upon the
Court below, my general view upon the theory and
scheme of the B. N. A. Act; because my learned
friend was prepared to concede what he admitted
had been established by a chain of decisions as to
the general character ot the Provincial Constitu-
tion ; he acknowledged that the Provinces were
much higher and much greater bodies than had
been laid down according to some earlier dicta,
some earlier views, some notions adhered to in
certain high quarters up to a comparatively late
date ; «nd he suggested that therefore it was need-
less longer to pursue that subject.

I feel, however, my ILords that although my
learned friend's statement relieves me from the
necessity of enlarging so much as I otherwise
might have done upon that phase of the question,
yet it is absolutely impossible to treat, as it should
be treated, the important issue before the Court
without some reference to the general theory of
the Act. For I may say shortly, that while the
attack in earlier days was made upon the Legis-
lative authority of the Province, upon the charac-
ter, the nature, the degree, the quality of the
Legislative authority, as much, or more perhaps,
than upon the question whether particular matters
were comprised within particularly enumerated
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provisions; yet [ find it impossible to dissociate
from the consideration of the natare, extent and
quality of the executive powers and the executive
Government of the Province, all directly in ques-
tion here, the consideration of its Legislative
authority.  And this on two grounds:—First,
because in reason, as under the language of the
Act, I believe tlhe Executive and the Legislative
authority to be co-extensive, commensurate, and
(‘Um;‘lvnu-nl;\ry the one with the other: to be of
the same kind and nature, character and degree,
as we would expect to find them one in relation to
the other; and Secondly, because the authorities
which from time to time have elucidated the
position of the Provincial Legislative power contain
expressions valuable here; and are themselves, in
reason and in argument, inextricably interlaced
with the question of the executive authority.
Therefore, when we are now called upon to deal in
the most plain and direct manner with the question
of the nature of the executive authority in this
Province ; when ideas of high prerogative are put
forward; when notions of the incommuricable
character of the prerogative are suggested: when
it is argued that prerogative powers are not to be
taken as communicated to a Province under the
B. N. A. Act because of the method prescribed for
the appointment of the Lieutenant-Governor, and
because of the language which is used about him
in the statute; then it becomes necessary to
examine the whole scheme of the Act as to the
Provinces ; so as to reach, if we may, a conclusion
which shall leave the Provinces not lame, not
deformed, not reft of any part of those powdrs,
that dignity, that position, which are as essential
to full and sufficient authority in the Executive as
they are to like authority in the Legislative
department.

First of all, T would observe that, in dealing with
the nature of the Provincial constitutions, as de-
duced from the Act of Parliament and expounded
by the decisions, we must remember, as a funda-
mental proposition, that the constitutional rights of
the people of this country, and the legislative and
executive powers already conceded to them and
existing in the Provinces, were divided, some being
assigned to the Dominion, and others left to the
Provinces ; that if the B. N. A. Act effected any-
thing in this relation, it was not to abstract, either
by omission or otherwise, any of those powers of
self-government which existed within the territorial
limits to which the Act applies; but it was rather
to increase than to diminish the sum total of those
powers of self-government ; and that, whether they
were increased or left standing, what was done was
to divide them, to divide the sum total, not in any
wise (‘minished, between the central and the local
organizations.

That being so, the division might have assumed
any form. The division might have assumed a
form which would have left the Provinces only
‘“major municipalities,” a term which my learned
friend now repudiates, but which was not uncom-
monly applied to them in some quarters for some
time after Confederation—a form which would
have left them to a great extent subordinaced. But
the division did not in truth take that form. The
scheme of division was one which gave central and
also local legislative and executive powers; each
of the same quality and nature, though touching
different subject matters. The nature of the legis-
lative power as distributed has been,as I have said,
the subject of repeated controversy ; the nature of

the executive power has been so far but slightly
touched on ; but it has now become the subject of
serious dispute It was questioned no doubt by
the language of some of the Judges in Lenoir v.
Ritchie, and by that of one of the Judges in Mercer
v. The Attorney-General ; it has been touched on
some other occasions ; but it has formed, compara-
tively speaking, to a very slight extent the subject
of direct issue, forensic debate, or judicial decision.
Still, I'say, that by the decisions, dealing though
they do primarily with the legislative power, most
precious light is thrown upon the nature and
quality of the executive power. ach part of the
whole body of the Constitution does reflect light
upon the other ; the executive powers bear a close
relation to,nay,as I contend their extent may satis-
factorily be deduced from the legislative powers,
Thus, the decisions reached on the one are closely
relevant to che questions raised on the other.
Then, I take note of my learned friend's con-
cessions, that the Provinces are not municipalities,
that they are not corporations, that they more
nearly approach the position, as he said, of inde-
pendent States; that they are at any rate govern-
ments, political entities, possessing powers practi-
cally, within their range, independent ; that they
are political organizations formed with ccustitu-
tions, with executive functions, with legislative
functions, like, though not the same as, the old Pro-
vinces ; that they are in fact still, though sub modo,

and with alterations, the old Provinces.

Now, if your Lordships would refer to the
preamble of the B. N. A. Act cited by Mr. Lefroy,
it reads in part thus:

Whereas the Provinces of Canada, Nova Scotia, and New
Brunswick, have expressed their desire to be federally
united in one Dominion under the Crown of the United
Kingdom of Great Britain and Ireland, with a Constitutfon
similar in principle to that of the United Kingdom.

And whereas on the establishment of the Union by
authority of Parliament it is expedient, not only_that
the Constitution of the Legislative authority of the Dom-
inion be provided for. but also that the nature of the Ex-
ecutive Government therein be declared.

You find that it is the accomplishment of a par-
ticular description of Union which is attempted by
the Act, viz. a Federal Union under the Crown, with
a Constitution similar in principle to that of the
United Kingdom ; you find that on the establish-
ment of this Federal Union, it is declared expedi-
ent, not only that the Constitution of the Legislative
authority of the Dominion be provided for, but
also that the nature of the Executive Government
therein be declared, 1 hold, with my learned
friend, that it was intended to ‘aclude by the
words, ‘‘the Dominion' the different political
parts of the Dominion ; the Dominion itself, and
also the several Provinces; both as to the con-
stitution of the legislative authority and as to the
nature of the executive government. That is what
is accomplished by the enacting part ; and that is
what is recited in the preamble, in effect, althongh
in brief terms

Now, the third clause unites the Provinces of
Canada, Nova Scotia and New Brunswick into one
Dominion,

The fifth clause divides them into four Provinces.
You find, therefore, the word ‘“ Provinces '’ used in
the same sense in this Act as to the old and as to
the new. That is an indication of what the word
“ Province ' means as to the new. The three Pro-
vinces ot Canada, Nova Scotia, and New Bruns-
wick form one Dominion, and Canada is divided
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into four Provinces, using the same word ; it is
used in 'he same sense; and therefore it is the
same sort of body which is being treated, and the
constitution of which is being adjusted in the sub-
sequent parts of the Act. The sixth clause divides
the parts of the old Province of Canada into two
separate Provinces, and I may refer, as I did be-
low, to save time, to a portion of my argument in
St. Catharines v. The Queen, which has been
printed, for the proof that the eftect of these
clauses was to continue the old Provinces, not to
create new ones ; that in truth the language which
is used had regard to the necessities of the drafts-
man, occasioned by the fact that it was intended to
divide Upper and Lower Canada, and to make the
Union out of four Provinces, while there were but
three before ; but, for all that, they were the old
Provinces continued. And light, leading to that
view, is thrown upon the Act, both by certain
omissions with reference to Nova Scotia and New
Brunswick—as to which it was not necessary to
enact some provisions, because their bounds were
not altered, and they were in every feature the old
Provinces—and also by the amplifications made as
to Ontario and Quebec, due to the fact that they
were, so to speak resuscitated; they were old
Upper and Lower Canada revived; and the imme-
diately preceding Province of Canada thus ceased
to exist in that precise form.

Now, the continuance of the old Provinces,
which is, I think, demonstrated by several passages
quoted in the argument to which I refer, and which
was practically affirmed in some phrases used in
the judgment of the Privy Council—the continued
existence of the old Provinces colors other clauses
also. You will find a passage in a judgment of
Gwynne J., where he speaks of an executive
authority to summon the Legislatures of the
Provinces of Ontario and Quebec being given, but
being omitted, as he supposes by accident, in the
cases of Nova Scotia and New Brunswick. But I
submit the contrary view; I submit that it was
not omitted by accident; it was omitted as
unnecessary. In Nova Scotia and New Brunswick
the Lieutenant-Governor had the authority just be-
cause they were identically the old Provinces. It
was not necessary to give the executive power in
thosecases. Itexisted; and continued; and therefore
it was not given. It was necessary to give that
executive power in the cases of Ontario and
Quebec, just because of the division; and, there-
fore, in order to set the machinery in motion, the
Lieutenant-Governors were authorized to do this
thing ; and I repeat that the proposition which I
advance of the continuance of the old Provinces is
supported by this and others of the subsequent
clauses

HaGarty, C. J.—You do not admit the tabula
rasa argument ?

CounsiEL—No my Lord. You will find in this
Act, applied to the Provinces, the words continu-
ed” and ‘“reserved.” Certain revenues are re-
served to the Provinces, certain powers are con-
tinued to them ; and it is on the whole perfectly
plain that if it had not been for the circumstance
that Ontario and Quebec had to be divided, that
old Canada had to be carved into two, the words
on which the argument of tabula rasa rest would
have been entirely unnecessary; and itis to this
limited end that those words must be applied.

Now, much light is thrown upon the nature and
character of the Provincial legislative and executive

authority by a comparison of the language which
i1s used in the 3. N. A. Act with regard to the I’ro-
vinces and with regard to the lhnlmmnn, As for
example, take the third division of the Act, that
preceding the ninth section. Take the heading
‘The executive power." There is the heading
‘“executive power ' ; and the section gives a defini-
tion of the executive power in the case of Canada,
‘““the executive Government and authority of and
over Canada." Of course it is judicially decided
that the heading is to be looked at as really a part
of the Act itself. Finding then here the phrase
‘“executive power," 1 shall ask your Lordships to
say what is the chacacter and quality of this ex-
ecutive power ; and to look with me, when 1 come
later on to the provinces, and find what is the de-
striptirm of their authority. If I find ** executive
power " there too, I shall ask your Lordships to
conclude that the things are of the same quality ;
they may not be of the same extent, but they are of
the same quality.

Now then, this clause is:—

The executive Government and authority of and over
Canada is hereby declared to continue and be vested in
the Queen.

I think that the same observation which my
learned friends have made with reference to the
use of the word Canada in the preamble very
probably may apply to the use of the word Canada
here, namely, that this is a general statement with
reference to the executive Government and
authority, wide enough to apply to the Provinces
as well as to the Dominion in its federal element.
The executive Government and authority of and
over Canada continues and is vested in the Queen;
to be exercised as regards the federal element, the
Dominion, through the Governor-General, as
appears in subsequent clauses; and to be exercised
as regards the Provinces in the methods which are
prescribed with reference to the Provinces. That
construction is conformable to the general principle
of Monarchical Constitutions, and of the British
Constitution as one examplé of that class of Con-
stitutions; a principle which makes, as 1 under-
stand, of the Regal power a unit, exercised in
the name of the Sovereign, not always by that
personage immedia‘ely, but in a great many
instances through delegates, through appointees,
through officers, who themselves may have the
power of appointing deputies, which deputies even
exercise, within the limits of the authority conferred
upon them, portions of the Regal power. And,
therefore, I apprehend that this clause may fairly
be read in the wayv I state, and may thus give us
to understand that it was intended that the
authority and power of the Queen—the executive
authority and power of the Queen, constitutionally
granted-—should remain and be exercised over the
whole country in its different parts and divisions,
territorial and political

Now, we turn to the twelfth clause. That clause
is also an indication that the executive power is
of the same character throughout. We find by
it that :—

All powers, authorities. and functiens which under any
Act of the Parliament of Great I’ni ml orof the Parliament
of the United Kingdom of Great Britain .mvl lnlm«l or
of the Legislatu ‘e of Upper Can: ul.l. ILower Canada. Can-
ada, Nova Scot'a, or New Brunswick, are at the Union
vested in or exercisable by the respective Governors or
Licutenant-Governors of those Provinces, with the advice,
or with the advice and consent, of the respective executive
Councils thereof, or in conjunction with those Councils,
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or with any number of members thereof., or by those
Governors or Lieutenant-Governors individually, shall, as
tar as the same continue in existence and capable of being
exercised atter the Union in relation to the Government
ot Canada, be vested in and exercisable by the Governor
General, with the advice and so on, subject to be abolish
ed or altered,

So that, having declared that the executive power
and authority continue and are vested in the (Queen,
having provided for a Governor-General, having
provided for a Queen's Privy Council. for Canada,
when you look for the executive powers, authorities
and functions which are to be transferred, yvou find
that all that share or portion of the whole mass of
executive powers, authorities and functions in exist
ence under the authority of the law, which remains
capable of being exercised after the Union in rela
tion to the Government of Canada, is vested in the
Governor-General. That shows that there is a
division of the executive authority. The whole
mass of the statutory executive authority is referred
to, and it is divided. That portion of it which is
capable of being exercised with relation to the Gov-
ernment of the Dominion is set to one side and is
placed in the hands of the Governor-General ; and
I need hardly say to your Lordships that later on
that portion which is capable of being exercised
with relation to the governments of the Provinces
is vested in the Lieutenant-Governors of the Pro
vinces So that the whole mass of executive
authority is divided into two parts; one part goes
to one, and the other part to the other; and the
executive power and authority which goes to that
other is of the same quality, of the same nature, of
the same origin, of the same or even higher an-
tiquity, because it is practically continued, as I shall
show to your Lordships when I come to the clause
The Provincial executive authority has not therec-
fore any subordinate, or inferior nature or quality ;
but of just the same nature as that possessed by
the Queen's direct representative, acting in Her
name tor Canada, is the executive authority poss-
essed by the Lieutenant-Governor of the Province

Then, the fourteenth clause, my learned friend
has rightly said, authorizes the Queen to empower
the Governor-General from time to time to make
any person his deputy to exercise any of the pow-
ers, authorities and functions which he deems
necessary to assign to such deputy, subject to any
limitations or directions expressed or given by the
Queen ; but the appointment of such deputy or
deputies is not to affect the exercise by the Gover-
nor-General himself of any power, authority or
function. So that the Act contemplates what at
one stage of this argument my learned friends
thought to be an almost inconceivable view, namely
that there may be two persons with power to exer-
cise the one function. This clause expressly pro-
vides that the Governor-General may appoint a
deputy ; and may at the same time reserve the
power of himself exercising the deputed functions.

Then, we come to the next division ** Legislative
Power ' ; and that legislative power is thus given
for Canada :—

There shall be one Parliament for Canada, consisting of
the Queen. an Upper House, styled the Senate, and the
House ot Commons.

You see the phrase adopted when it was intended
to give the power of legislation ; that part of the
Constitution is described as ‘* Legislative Power.”
I shall ask your Lordships to look at the Provincial
Constitutions, and see whether a different or the
same phrase is used. If the same phrase is used, I

maintain it is an indication of the existence in the
subsequent case of the same quality of legislative
power, to be exercised in the same way, and with
the same degree of latitude as to methods and
means and facilities for carrying out such legislative
powers as in the prior case, subject, ot course, to any
l‘\['l'('\\"l[ restrictions i

Then the fifth division of the Act is headed
‘ Provincial Constitutions. ' So that we find here
“ Constitutions," the same phrase which is used in
the preamble with reference to the constitution
of the United Kingdom, and to the Constitution of
the legislative authority of the Dominion of Canada
[t is not, therefore, the incorporation of a company,
or the charter of a municipality, or any lesser or
other thing, so far as this title shows, than the Con
stitution of a State. You have got the Constitution
of the United Kingdom ; vou have got the Consti
tution of Canada; and vou have got Provincial
Constitutions ; and this latter it is which is elabor-
ated in the subsequent parts of this division. The
name embraces therefore the ideas of Sovereignty
and of political organization K

The first sub-head is ‘* Executive Power,"” the
same phrase which was used for Canada, and
therefore having the same meaning ; and then the
58th section provides

For each Province there shall be an officer styled the
Licutenant-Governor appointed by the Governor-General
in Council by Instrument under the Great Seal of Canada.

Then, what, to judge by his name, is a Lieu-
tenant-Governor ? He is *‘ the holder of the place’
of or for the person in whose name and in whose
stead he holds it. He exercises the authority, to
the extent to which his Commission or statutory
powers give it, of his chief. The fact that this
officer is a ** Licutenant,” is, to my mind, extiemely
important as combating the position, which you
find stated so strongly in Lenotr v. Ritchie by certain
of the Judges, that there is no descent or transmis-
sion of the Royal prerogative. The Governor-Gen-
eral is admittedly, on the face of the Act, the Queen'’s
representative ; heis to goy n Canadain the name
of the Queen ; and the Governors of the Provinces
are his Lieutenants; the Lizutenants of the officer
who is acting in the name of the Queen. There-
fore I sce nothing in the Act inconsistent with, and
much to favor the view that all that portion of the
Regal power, prerogative power, executive power,
which is essential to carry out the objects of the
Act, in order to make effectual and complete the
exercise of those powers of self-government
which were being given to the Province, may
be held to be appropriately transmitted to the
Provincial authority by a clause which makes the
head of the Executive in the Province the Lieuten-
ant of the Governor-General who himself rules in
the name and as the representative of the Queen.
Besides, that was the old phrase for the Executive
heads of two of the Provinces, ** The Lieutenant-
Governor of New Brunswick,” ‘ The Lieutenant-
Governor of Nova Scotia,” as they were styled just
before Confederation ; and for the othersin earlier
years. These were, in their day, the heads o the
Executive ; they were, it is true, appointed by the
Queen directly ; but still the phrase was ‘¢ Lieuten-
ant-Governor."

Now, there is no doubt whatever, that even
though the Queen may be unable of her own motion
without the action of Parliament to accomplish it,
yet Parliament can directly distribute, and can also
vest in the Queer the power of distributing her




prerogative, of placing it in whom she pleases
Then when you find Parliament providing that the
Governor-General who is to rule in her name may
appoint Lieutenant-Governors, there seems to be a
clear indication of an intention that there should
be, to the extent necessary to carry out conveniently
all the objects of the Act, a delegation of the Regal
I)U\\'(‘l'.

The method of appointing, also is important.
It is “* by instrument under the Great Seal of Can-
ada.” The Great Sealisthe recognized instrument
of Royal authority. It is the most solemn way in
which the Sovereign speaks her will. A Great
Seal is said to be the mark of a Sovereign state
Now not merely have the Provinces their own
Great Seals; a fact upon which observations are
to be made cognate to those which I am now mak-
ing ; but this clause itself provides that the Lieu-
tenant-Governor shall be appointed by the Gover-
nor-General in Council by instrument under the
Great Seal of Canada. Again you have in the
book before you the instrument of appointment,
which shows that the Governor-General acts in
this regard, as he ought to act, and could alone
rightly act, in the name of the Queen ; and that it
is therefore, the Queen herself through this instru-
mentality, authorized by the Act of Parliament,
who appoints the Lieutenant-Governor of Ontario.
The Commission runs in those express words. It
is Victoria, Queen, who appoints the Lieutenant-
Governor, and appoints him under the Great
Seal. Being a Queen's officer in name, as his
patent shows, he is a Queen’s officer also 1n nature
for the reasons that I have mentioned

Hacarry, C. J.—Is that the way it reads? Ap-
pointment under the Great Seal in the name of the
Queen ?

" CounsiEL—Yes, my Lord. Your Lordships have
it so before you in the Commission.

Hacarty, C. J.—-Is that prescribed, or merely
adopted ?

CounseL—It is, I apprehend, prescribed by the
Act, and to that I attach some importance.

The Executive Government of Canada is carried
on in the name of the Queen ; and this act is done
by the Governor-General under the Great Seal ;
and under the authority of this Act it is done in
the name of the Queen.

The Executive Government and authority of and over
Canada is hereby declared to continue and be vested in
the Queen.

There shall be a Council to aid and advise in the Gov-
ernment of Canada to be styled the Queen’s Privy Council
for Canada.

Not the Governor-General's Council ; they are
the Queen’s Privy Council for Canada; and it is
the * Governor-General in Council" it is there-
fore, the Governor-General of Canada, as the
Queen's representative, acting for her and in her
name, on the advice of the (Jueen's Privy Council
of Canada, and under the Great Seal of Canada,
who, by the Statute, is to appoint this officer, who
thus becomes the Lieutenant of the representative
of the Queen ; and so may be fairly said to be an
appropriate holder of such prerogative power as, in
order to make the Constitution efficient, should be
exercised by the Executive Head of the Province.

Then the 61st section makes him take and sub-
scribe oaths of allegiance, and oaths similar to
those taken by the Governor-General.

The 62nd section shows that he is ‘‘ carrying on
the government of the Province.”

The provisions of this Act referring to the Lieutenant-
Governor extend and apply to the Lieutenant-Governor
for the time being of each Province or other the chief
executive officer or administrator for the the time being
carrying on the government of the Province, by whatever
title he is designated

So that it is quite clear that the Lieutenant-
Governor is a person ‘‘ carrying on the government
ef the Province." And, what is “ government ' in
a monarchy ?  Does not the word necessarily
involve the delegation of some portion of the
Regal power to the officer *“carrying on the govern-
ment,” and being the chief executive officer or
Lieutenant-Governor of the Province? I conclude
then that the Lieutenant-Governor, who is a
Queen's officer, appointed by the Queen through
the Governor-General, in the Queen’s name, under
the Great Seal, who is styled the *‘ Lieutenant-
Governor,” and the “ chicf executive officer of the
Province ' who is ““ carrying on the government of
the Proviice " is, in his measure, a representative
and delegate of Royal authority.

Then sections 63 and 64 are sections which show
very pointedly the strength of the argument in
favor of the continuance of the old Provinces and
of the high nature of the government. Section 63
speaks of the * Executive Council of Ontario and
Quebec.”  After providing a Licutenant-Governor,
you find an Executive Council; and you find that
those of Ontario and Quebec are to composed of
the following persons :—

The Attorney-General, the Secretary, and Registrar of
the Province, the Treasurer of the Province, the Com
missioner of Crown Lands, and the Commissioner of
Agriculture and Public Works within Quebec. the Speaker
of the Legislative Council, and the Solicitor-General.

You find, therefore, as was necessary, 2 definition
of those who, in the first instance, should compose
the Executive Councils of the two Provinces carved
out of the old Province of Canada, and whose
machinery had to be set in motion. You find
officers mentioned, whose offices contain in them-
selves indications of this being in its executive as
well as in its legislative character, a government.
You find an Attorney-General, an officer well
known under the IEnglish Constitution. The
Attorney-General is the person serving and acting
for the Crown in the capacity of legal adviser.
You find a Commissioner of Crown Lands. The
public lands are spoken of as Crown lands; and
you find amongst the firsc Executive Council there
1sto be a person who is to be Commissioner of
Crown Lands; thus indicating that the Crown
Lands were to be dealt with by the Lieutenant-
Governor under the advice of his Executive
Council.

Then what do you find in clause 64 ? For the
other two Provinces, Nova Scotia and New Bruns-
wick, in respect of which the necessity to which I
have adverted did not arise, the Act says:—

The Constitution of the executive authorityin each of
the Provinces of Nova Scotia and New Brunswick, shall,
subject to the provisions of this Act, continue as it exists
at the Union until altered under the authority of this Act.

They were the old Provinces ; and the Constitu-
tion ot their executive authority continued. It is
not said that Nova Scotia and New Brunswick
under this Act shall have the same powers and
authorities as the old Provinces of that name had ;
which would in one sense be quite enough for me;
but it is said that the constitution of the executive
authority of those existing Provinces is to ‘‘ con-
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tinue as it exists at the Union;" it is kept alive
the whole time. There was no necessity to define
more partic lll.nl_\" the executive authority con-
tinued as it was, So that my learned friend has
to show to your Lordships something else in the
Act which has taken away that share of Regal
power, that delegation of Regal power applicable
to local affairs which under the Act still remains
and continues in the constitution of the executive
authority of Nova Scotia and New Brunswick,
before he can establish that that authority is
shorn of any part of that power. And all that
was continued to Nova Scotia and New Brunswick
was vested 1in Ontario and Quebec.

[ ask your Lordships then to decide that it is
perfectly plain that all the executive power which
existed before the Union, and was required for the
doing of the things which after the Union remained
within the legislative power of Nova Scotia and
New Brunswick, continued, after the Union, of the
same nature, of the same quality, of the same
character, under this Act; was, notwithstanding
the passing of the Act, and even by the terms of it,
preserved, and maintained, in its original vigour.
And I ask your Lordships, determining thus, to
determine also that the nature of the executive
authority in Ontario and Quebec is the same as
the nature of that in Nova Scotia and New
Brunswick. Not that these Provinces had pre-
cisely the same powers and authorities, That I
know not; about that I care not. Its nature is
the same; it was not of a new or different nature,
like a delegation to a municipality; but it is of
that old nature, which unquestionably included
the existence in the hands of the Executive of a
portion of the Regal power. It is that old
executive authority in nature, in the one case; it
is that old executive authority in nature, in the
other case.

Then I come to section 65, which is the par-
allel of section 12 to which I havereferred, dealing
with the powers, authorities and functions. The
same words are used as to the powers, authorities
and functions vested in the Lieutenant-Governors,
as were used with reference to those vested in the
Queen’s immediate representative, the Governor-
General. The division of power is accomplished
by the use of the same language—save of course
that which describes the division—the same
language in the one case as in the other; the
power is of the same quality, of the same nature,
in the one case as in the other; the executive
authority as well as the Legislative authority 1s of
the same nature; and not merely is it of the same
nature as that of the old Provinces: but I ask
your Lordships to determine that the executive
authority of the Provinces is of the same na.are as
the executive authority of the Dominion ; that the
whole body of executive authority was divided ;
and that the portion assigned to the Provinces
came from the same source, was of the same
nature, and was of an even higher antiquity, in
the case of the Provinces to which it was in sub-
stance continued, than it was in the case of the
Dominion to which it was, necessarily for the first
time, by the Act ascribed.

Then clause 66 places the Lieutenant-Governor
exactly in the same position as that in which the
Governor-General is placed, under clause 10, in
relation to his Council,

Clause 68 speaks of the ‘‘seats of government "
of the Provinces, just as clause 16 speaks of the

“seats of government "' of Canada. We find the
“seat of the government ' of the one, and the ** seat
of the government "' of the other,

So much with reference to Executive Power,

Then, we come to the * lLegislative Power," the
next heading ; being the same phrase, as | pointed
out, which is used with reference to Canada

We find section 6g giving a Legislature for the
two Provinces, Ontario and Quebec,—a Legislature
a body entrusted with the power ot making
Laws; not By-laws or Ordinances, but Laws ;
and in the course of the provisions as tothe Legis-
lature there is some reference to the Queen’s name.
Section 72, for example, provides that ** The Leg-
islative Council of Quebec shall be composed of
24 members, to be appointed by the Lieutenant-
Governor in the Queen's name, by Instrument
under the Great Seal "' ; thus showing that the ap-
pointments are to be in the Queen's name, and
that the Great Seal is the evidence of that Royal
act. It may be dificult to account for, I do not
myself apprehend the precise reason for, a special
provision in that case ; but it certainly cannot be
understood to mean that nothing else was done in
the Queen's name. Section 75 provides for filling
the vacancies in the same way

Section 82 provides that the Lieutenant-Govern-
ors of Quebec and Ontario may from time to time
by instrument in the Queen's name call together
the Legislatures. That was a mere starting mac-
hinery to get them into the same position in which
New Brunswick and Nova Scotia were already,
thirough the continuance of their executive author-
ity; into the same position as the Province of
Canada occupied in the old times. But those
Legislatures are, for all that, Queen-summond-
they are tc be summoned in the (QQueen's name ;
and of course their prorogation and their dissolu-
tion must occur in the like mode,.

MacLLENNAN, J.—If she came here she could do
it herself.

CounseL—Possibly ; unless this Act of Parlia-
ment might be deemed to be exclusive; perhaps
she might do it, though not without advice ;
whether she could, and on whose advice, would
require consideration. But prorogation and dis-
solution are not mentioned, and yet nobody im-
agines for a moment that prorogation and dissolu-
tion were not to be accomplished in the same mode
as convocation,

Again, as evidencing that executive powers and
powers to act in the Queen's name are implied, I
may mention that the first Commission and In-
structions from the Queen to the Governor-General
of Canada comprised a clause giving authority to
the Iieutenant-Governors, to prorogue and dissolve
the Provincial Legislatures ; but on a reconsidera-
tion oi the whole Commission and Instructions,
and upon suggestion made by those then entrusted
with the couduct of affairs in Canada that this
provision was unnecessary, and that these powers
must be held to have been vested in the Lieutenant-
Governors of the Provinces by the implications of
the B. N. A. Act, the provision was struck out ot
the lacer Commissions and Instructions. The
force of that suggestion commended it to the Im-
perial authorities ; they no longer attempt to con-
fer that authority, because they feel it to be need-
less; and the Lieutenant.Governors, therefore, in
now proroguing and dissolving in the Queen’s
name, act upon the view, which I maintain, with
confidence, is the sound view, that all executive




authorities required to carry out the provisions of
the Act are impliedly vested in the Lieutenant

Gyovernors ot the Provinces
Now, if the constitutions
Provinces are of

and ot the
the nature—and I think I
have shown that the constitution of Canada is of
the same nature as that of the Provinces, and that
the constitution of the Provinces is of the same
nature as that of the old Provinces before Confed
eration—if these be the facts, the next question is,
what is that common nature? As stated in the
preamble, it 1s “* similar in principle to that of the
United Kingdom,'" It is the creation of such
a Constitution that was being effected. You have
a declaration showing the character of the Consti
tution which the Imperial Parliament conceived it
was creating ; and if you find these Constitutions
to be of the same nature, then the one as well as
the other is ' similar in principle to that of the
United Kingdom." My learned friend, although
he did not repeat the quotation here, gave below,
and the learned Chancellor in his judgment

of Canada
same

referred to the somewhat brusque observation of
Mr. Dicey that this phrase was an example of

“official mendacity'; because according to his
view the Canadian Constitution does not accord
with the principle of that of the United Kingdom,
but is directly opposed to what he conceives to be
its vital element. My learned friends rest much
upon Mr. Dicey ; and,looking at it from alawyer’s

point of view, there are many observations in his
book which are of great value, pertinent to this

question ; but it must not be forgotten that its main
purpose was to deal with what he calls ““ the law
of the constitution.”” Although he touches also on
what he calls ““ the conventions of the constitution,”
yet he deals mainly with that portion of the Con-
stitution which is embodied
being enforced by law ; and many of his phrases,
unless that gniding principle of action on his part
be regarded, would be extremely misleading

To lawyers, jurists and judges it is not per-
mitted to deal with Acts of Parliament after the
fashion used by Mr. Dicey in the passage
which I have just referred, ~Our business is, as J
understand it, rather to find reconciling interpre-
tations ;
of the Legislature which will accomplish its pur-

pose and avowed intent ; and curiously enough, if
I rightly remember Mr. Dicey's phrase, he omits

that very word which creates the distinction. He
says that Parliament indicated a desire on the part
of the Provinces to be united into one Dominion,
omitting the word * federally.” Thephraseis‘to
be federally united into one Dominion' under a
Constitution according to the principle of the
British Constitution.

Well, of course if the principle of the British
Constitution is so emphatically, so entirely, so ex-
clusively one Sovereign Legislature asdistinguished
from that division of the legislative powers which,
whatever the details, is an essential element of
every federal constitution, it might perhaps be an
example of “official mendacity'' to say that a federal
union could be formed according to the principle of
the British Constitution. Doubtless, as Mr. Dicey
observes, no federal union can consist with absol-
ute Sovereignty in any one central Parliament :
because the security of the federal element of the
union depends upon the division of the powers,
and a central Legislature, which can do as it
pleases with the powers, can destroy, alter, and
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re-make, as it pleases, the federal character of the
constitution, But, as 1 say, lawyers and jurists
and judges must look for some other meaning in
this clause, and meaning which shall not
make 1t an l',\.lllll!](‘ of “*official mendacity,” but
which shall make it true, and give to it a force, and
power, and interpretation which shall be effectual;
and this I venture to say can find from Mr,
Dicey's own book, No doubt the principle to
which he adverts as the essential element of the
British Constitution, namely that there exists, not
merely practically, but technically and legally,
one Sovereign Legislature, the principle of an
entire and undivided Parliamentary Sovereignty,
is one of the characteristics of the British form of
constitutional government ; but yet that obviously
is not the principle to which Parliament was in
this phrase adverting ; because the Union is here
spoken of as a ‘' federal Union.”  We must turn to
another, and as I submit to the central and vital
principle of the British Constitution, to one well
known to us, and exemplified in the earlier as in
the later history of the constitutional struggles on
this Continent, to the principle to which the
learned Chancellor looks, to a principle which Mr,
Dicey himself acknowledges may exist in a consti-
tution not based onone Parliamentary sovereignty
In no less than two passages of the same learned
author's book you will find allusions to the Bel-
gian Constitution, in which he declares that it, a
written constitution, not alterable by the Parlia-
ment itself, and therefore not possessing this
element of Parliamentary sovereignty, is a very
close transcript of the British Constitution put
into writing, ‘T'hatgreatdifference exists; but not-
withstanding that difference, it is, he agrees, a close
transcript of the British Constitution.

[ ask your Lordships then to find that the
principle of the British Constitution here referred
to, the principle which I invoke as giving the
powers for which I contend, is that of free and
representative  and  responsible  Government,
embracing an Executive, invested doubtless with
great powers, but exercising those powers always
upon advice; the givers of which advice are
responsible to a free and representative Parlia-
ment ; which Parliament is responsible to the
electors, of whom we speak as the people. That
the laws are to be made, the taxation to be imposed,
the executive to be controlled by the popular
assembly, always tiie chief, is by degrees becoming
more and more absolutely the essential element,
The principle is vesponsible Gorernment, That is the
principle. We have been familiar with it here
from very early days, anterior to and during the
revolutionary strugglein the southern portion ofthis
Continent, as bearing on the condition of the old
colonists of North America. One of the greatest
speeches of Edmund Burke, delivered during the
crisis of that struggle, depicted the condition and
the reasonable desires of those colonists He
pointed out that up to that time the main point on
which, in England itself, the attention of the
masses had been concentrated, round which the
battle for freedom had raged, and which had
naturally enlisted the attention of the newer
England, as drawing light from the lessons of old
England, was the point of taxation. He pointed
out that England at the time he spoke was binding
her Colonies commercially in the straitest bonds;
but that, while used to, and through habit bearing
those commeroial bonds, those fetters on trade and
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manufactures, hey found their compensation in
the allowance, in all other respects, of the form
and the substance of the British Constitution, in
the possession ol l\]'.l(ll(‘ll hm'\lnml ol ln.nll("ll
self-government, of the exclusive power of local
taxation, But, he said, if you add to your
monopoly in binding their trarde a claim to tax

them too, you make their condition slavery
They are prepared, for the compensations, to con

tinue to bear the one; they will not endure the

addition of the other. Thus, that great man de
scribed the existing powers of local free self-govern

ment ; and thus he pointed to the weak spot, to
that which easiest roused their attention, and
stirred their jealousy, their aversion to the notion
that taxation should be laid upon English subjects,
on either side of the Atlantic, by any others than
themselves, ‘T'hat, as he argued, had been the
centre around which the constitutional struggles of
England herself had been fought ; that had been
the fortress of English liberties; to deny it to their
English fellow subjects in America would be alike
futile and dangerous; and he asked that the claim
should be renounced. 7The claim was in the end
renounced, although too late for the immediate
object ; and Mr. Dicey, giving an example of
fundamental laws (which yet, as he says, the
Parliament of Great Britain has, of course, the
technical power if it pleases to repeal) cites, as
the most cogent and itlustrative example of laws
which are after all practically irrepealable, the law

declaring the renunciation of that power of taxation

Well, in those old days, when the Regal power
was so much more imposing in form, and indeed
so much greater in substance, than it has in these
later days become—in those old days, even as to
colonies of inferior and different natures, as to
the constitution of their executive authority, from
ours—in those old days, with respect even to
colonies, whose charters were so democratic that
their inhabitants had the power to elect their own
Governors, this prerogative of pardon appertained
to the locality, belonged to the colony, was exer-
cised by the head of the Executive. A Governor,
thongh elected under a democratic charter by the
people, was entitled to exercise the prerogative of
pardon. The Deputy of the Proprietor of a colony,
as in the case of William Penn’'s colony, now the
great State of Pennsylvania,exercised that preroga-

tive. So far was it from being incommunicable;

so far was it from being an exclusive or peculiar
prerogative of the Crown ; so far was it from being

a power to be exercised only by someone specially

chosen by and having the special confidence of the

Monarch, that a man elected by the locality, or a

man nominated by the subject Proprietor of the
soil, the man, however chosen, who possessed the

executive power, was, even in those old days, com-
petent to exercise the prerogative of pardon

After the Revolution, our own country, so far as
it was not occupied by the old subjects of France,
was settled very largely, in the first instance, by
those who had opposed the Revolution, had ad-
hered to the British Crown, and preserved, under
very difficult circumstances, their attachment to
Mecenarchical institutions. For a considerable time,
and reasonably at first, having regard to the ex-
tremely rudimentary character of the settlement,
to the enormous area of territory, and to the
sparseness and poverty of the population,a kind of
semi-paternal government was exercised ; all the
more readily borne by reason of these views of the

United Empire Loyalists, But from time to time,
as we know, there came demands for greater
freedom of action ; and the form of our struggle
here was the fight for what was popularly known
as Responsible Government. It did not turn, of
course, upon that which had been renounced, and
renounced forever, the question of taxation ; but it
turned upon the other elements of Responsible
Government.  Matters there were doubtless which
came near to the money question, What the
people oi the northern portion of the continent
demand in these as in other matters, was the ap-
plication of the great principle that the executive
authority, while continuing to be exercised in the
name of the Crown, should, in local affairs, be
exercised upon the same principles, under the
same responsibility, with the same rights, and
subject to the same securities to the people
governed, as within Great Britain herselt with
regard to the British subjects inhabiting the
British Isles. ‘That, shortly, was the demand ;
and what were the answers Two mainly. First
it was said that the step would endanger the con-
nection of the country with the mother land ; next
it was said that the people of the Colonies were
not wise enough to govern themselves. Well, the
answers were disputed ; sometimes by argument
and agitation ; sometimes by insurrection ; and in
the end it was seen that the only way to carry on
affairs was to recognize the principle of Responsible
Government in all things which did not directly
concern the Imperial power, or Imperial interests ;
to concede in the fullest and largest degree local
government in local affairs Thus Responsible
Government, which we here had during these
struggles consecrated as the vital principle of the
of the British Constitution, was introduced among
us. Thus that principle, which you will find
expounded by Mr. Dicey when he comes to deal,
as in various parts of his work he does deal with
the other part, the extra legal part, the unwritten
or conventional part of the Constitution, that part
which is not embodied in laws capable of being
enforced in the Courts, was recognized here,—the
principle, namely, that it is the people at large
who govern themselves, who are self-governing,
through the medium of their clected representative
Assemblies, which Assemblies substantially choose
their executive councillors, which councillors
advise the Head of the Government, which Head
acts upon that advice. Thus a chain is formed
between the people and the Crown ; a link is created
between the governing and the governed : and the
whole question is so solved [t is then upon that
great and central principle of the British Constitu-
tion, applied to the locality with reference to all
matters which concern the locality, that we are, as
I maintain, to interpret this Constitution ; and that,
of course, not merely asto the Dominion of Canada,
but also as to the Provinces of Canada.

Now a line of demarcation, however vague, must
be stated ; and the only tangible line is that be-
tween Local and Imperial interests. And it will be
found not uninteresting to remark that, in this very
question of the power of pardon, Imperial interests
may, to some extent, intervene ; that their possible
existence has been recognized ; and that they fur-
nish an admitted possible ground for Imperial in-
tervention, by the exercise of the power of pardon
ia certain instances, however rare, in which per-
haps the L.ocal authorities might not be disposed
to exercise it.
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Turning again to the clauses of the Act, the view
that ours is a government founded on that princi
ple of the British Constitution which I have de
cribed, is enforced once more by the suggestion as
to the old Provinces Section 85 continues the
constitution of the Legislature of each of the Pro
vinces of Nova Scotia and New Brunswick as it
exists at the Union, ‘They are not re-made, they
are not created, they are continued,

Clause go applies to eac h of the four Provinces
very important provisions, made in the constitution
of Canada-—all of a political and constitutional
nature—provisions as to appropriation and tax
bills, recommendation of money votes, assent to
bills, disallowance of Acts, and so on, showing
once again the identity in nature of the two con
stitutions, that they are not different, one being ot
inferior order or character to the other, but that
they are the same in nature ; and in truth it is by
reference to the one that these most important
constitutional elements are imported into the
others

Then, under head 6 you find the distribution of
the legislative powers. 1 call your Lordships'
attention to that, because, as I have said, I read
the whole constitution together, in order to find
from the nature of the legislative, a clue to the
nature of the executive authority. Here it is pro-
posed to deal with the legislative powers of Can-
ada and the Provinces. What phrase is used?
“ Distribution of legislative powers,” One mass
of legislative powers ; the same powers; powers of
the same nature; powers of the same character,
are dealt with together ; and of these one portion is
assigned to the Parliament of Canada, and another
portion to the Legislatures of the Provinces.
“ Distribution of the legislative powers.” The
mass is divided. You cannot say that that portion
of the mass which is handed over to the Provincial
Legislature is handed over as of any different
essence, of any inferior kind, of any lower nature
than that which is handed over to the Canadian
Parliament. * Powers of the Parliament' is the
sub-head for Canada; and when you come to the
portion of the Legislature, while you find the mass
divided between the two, the only difference you
see is this, that no less than three times there is
jealously repeated a referenceto the **exclusive
powers of the Provincial Legislatures” as dis-
tinguished from the powers of Parliament ; so that
any distinction is in favor rather of the Legislature
than of the Parliament,

Then when you come to 92 :—* Exclusive powers
of Provincial Legislatures,” you find ‘‘the amend-
ment of the Constitution,” a power of the very
highest and most sovereign character. The
B. N. A. Act, therefore, may be amended by the
Provincial Legislature in this most vital point, a
power which the Canadian Parliament does not
enjoy as to its constitution, a power which indeed
could not there subsist without certain safe-guards,
checks and limitations, else the federal form of
the constitution and the compact on which it was
based would be imperilled. The Canadian Parlia-
ment has at present no power of amending the
constitution of Canada; while the Previncial
Legislatures have power to amend their consti-
tutions, except with regard to the Lieutenant-
Governor, But for that limitation, as already
explained, they might break the link altogether;
they might forbid his communicating with the
Governor-General ; they might alter the tenure of

his office; they might abolish it altogether. To
avoid such possibilities was the purpose of the
exception.  But inasmuch as they have power to
amend the Constitution, except as regards the
[ieantetenant-Governor's office : and .|lw|i, l'\' the
O4th section, to which I have referred, have power
to abolish or alter his functions and authorities
it is clear that in all things, with the exception of
a constitutional amendment affecting his office,
they have power to deal even with the Lieutenant
(overnor

It is as I have said the Constitution itself which
isin this respect, not amendable. *The amend-
ment of the Constitution of the Province ' T'here
i1s no limit as to the amendability or repeal of
Acts existent at the date of, or which might be
passed thereafter under the Constitution. And, as
I have tried to point out to your lLordships, the
unity of the executive authority would be imper
illed, and the very object which was contemplated
by the reservation impaired by any other view. I
submit that the Province can add to the executive
powers of the Lieutenant-Governor in Provincial
affairs, when necessary in order to render more
efficient the administration of those affairs;
when required in order to effectuate legislative
provisions; and in all respects, germane to his
office, in which further grants of executive power
may be usefully given to that officer. And I point
out that it is impossible that by such action the
Dominion authority or his position can be affected,;
on the contrary the Province thus magnifies his
place. It can then give these powers. If not the
only alternative is that it must set up some other
officer. But I do not understand the position that
such additions as I suggest can be made to be
seriously controverted

(Adjourned 5 p.m. until 11 a.m. October 2nd.)

Mgr. Brake resuming—I had finished my re-
marks with reference to the first article of clause
g2 of the Act, and was about to point out to your
Lordships that there is in that clause a whole
series of what may be called Sovereign powers in
the matter of law making; but I wish to call your
Lordships' attention to the fact that the power of
law making is very wide as defined at the com-
mencement of clause g2

The Legislature may exclusively make laws in relation
to matters coming within the classes of subjects next
hereinafter enumerated.

Laws which are *“ in relation to matters coming
within the enumera ed classes of subjects’ are laws
within the exclusive power of the ILegislature.
The phrase is one the terms of which are perhaps
impossible of enlargement, and are certainly much
opposed to the narrow construction which my
learned friend suggests as to the legislative power.
It seems to me that a Legislature which may make
laws ‘“in relation to matters coming within the
classes of enumerated subjects " may make a law
to supply any defect, and to grant power to deal
with any phase of any matter involving adminis-
trative action, for the more perfect operation of ex-
isting laws, or the more complete execution of the
will of the Legislature, as defined in any existing
law,as well as in connection with contemporareous
or future legislation.

The articles to which I particularly call your
Lordships’ attention, as indicating a sovereiga law-
making, and as of course a complementary
sovereign executive power, are (—Taxation; Rais-
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b Y ing money on the credit of the Province; The the old Government ; once more shewing that it
of the establishment of Provincial officers; The manage was the old constitution which was continued and
ywer to ment and sale of public lands (which are the kept in force; save to the extent to which it was
rds the Crown lands); Prisons; Municipal institutions, necessary to provide new machinery, in order, first,
by the (which we can make and unmake, and therefore to the re-division of the Province of Canada into
» powet are not ourselves) ; Licenses; Public works; The its old parts, Upper and Lower Canada, and
orities incorporation of companies ; Property and civil secondly, to the establishment of the limitations
stion of rights ; The administration of justice, with certain required by the adoption of a federal constitution
office, exceptions, but including the imposition of pun Clause 136 provides that the Great Seals of
tenant ishments to the extent necessary to render effective  Ontario and Quebec shall be, until altered by the
our legislation on any subject. If it were not that Lieutenant-Governor, the same as those of old
f which the making of the criminal laws, and the appoint Upper and Lower (fanada. There you find once
amend - ] ment of the Superior and County Court Judges, again an evidence of the restoration, or re-creation,
There are abstiacted from the Local and placed within or revival, or resurrection of Upper and Lower
peal of | the Federal jurisdiction, the whole adminstration of ~ Canada. You find that their Great Seals are pro
ight be justice would be Provincial, vided, and that the Lieutenant-Governor is indi
And, as 1 lkven as to judicature, while the Superior and  cated as the power to alter their Great Seals.  But
ips, the County Court Judges are removed, the Magistracy you find nothing whatever about the Great Seals of
imper and the Courts of inferior jurisdiction are left \s NovaScotiaand New Brunswick. Why ? Because in
n|»l;m'll ! it is, as I pointed out in The Queen v. Wason, the  their cases, where the existing entity was not being
few, 1 main part of the sovereign Legislative power is changed, there was no need so to provide, The con-
ecutive Provincial, stitutions in both the executive and legislative
wineial I defer a reference to the specialties of Pardon, branches of Nova Scotia and New Brunswick
i more which might naturally arise upon this question of  were continued, subject to certain changes. There
affairs; the administration of justice ; thinking I can more fore, there was no necessity to deal with their
islative clearly deal with it by concentrating my positions  Great Seals, and their Great Secals were, without
to his in a later part of my argument, provision, the same old Great Seals. As a fact, it
: power It is clause 109 that deals with the Crown lands, may be observed that subsequently, shortly after
I point Mines and Koyalties; and, upon that, very per Confederation, the Queen caused Seals to be
tion the tinent observations with reference to mines and designed and provided for all four of the Pro
ffected; royalties are to be found, as I will show your vinces, and for Canada, and that a combination of
fies his Lordships presently, in cases decided by the those Seals which were suggested to and accepted
not the highest tribunal, by the Provinces formed the Seal for Canada
1e other I'he 117th clause shows that the Provinces retain Clause 140 provides that

ion that their property; another phrase, in addition to
le to be those which I have already pointed out, indicating Any proclamation which is authorized by any Act of

. . . > > T v ) 1 » he »
T . vd existence e old Provinces : it is the l.(;u\l.l_lun of the Province of ( .”LH.I‘I to be issued
the continued existence of the ol 1 1Ces , ) under the Great Seal of the Province of Canada whether

2nd)) not a granting of the property, but a retaining of relating to that Province or to Upper Canada or to Lower
my re the property that is effected; and upon this I Canada, and which is not issued before the Union, may be
t alause would also refer, for the sake of brevity, to my '“”i‘("““'l"i“' "‘“"““":“”""""."”"" "',"“";;“'“(""“:”‘“l"“l'
« oG % . . 3 . ¢ as S subjec natter requires, under e irea oea
to vour printed argument in St Lu//z'urmr.s v t/u" Queen, thereof : and from and ‘,,'I,., the issue of such Procla-
1 whole the Ontario Lands Case, which deals with that mation the same and the several matters and things
wers in phase of the construction of the B. N. A, Act. therein proclaimed shall be and continue of the like force
; - q Clanse 146 deals with that portion of ithe duties .u{l'l effect }11 Ontario or Quebec as if the Union had not
all your I 1 ol # been made.
ower of and revenues reserved to the Provincial Govern-

e com- ments and Legislatures--not granted, but reserved Now, before passing to some of the authorities
to the Governments and Legislatures; and forms  which illustrate the meaning to be given to the
of them a consolidated revenue fund for the relevant provisions of the B. N. A. Act, I wish to

relation Province, just as clause 10z does for Canada; refer to a few definitions of some of the phrases
cts next another example of the identity in nature of the already quoted

constitution and the constitutional powers of the Worcester's definition of the words * Great
coming Dominion and of the Provinces. Seal" :-
wre laws Clause 129 continues all commissions, powers, “The principal Seal of a Sovereign or of the
slature. authorities, laws, and so forth, subject to be re- chief executive officer of a Government for the
perhaps pealed or altered by Parliament or the I.cgixl:l_tm'u sealing of Charters, Commissions, etc."
'y much according to the authority of Parliament, or of the Worcester—** Lieutenant; one who supplies
ich my Legislature,underthe Act. Eachis thus continued the place of a superior in his absence, a deputy.”
: power. for each jurisdiction, subject to repeal or alteration ‘ Lieutenant-Governor ; An officer next below the
aymake by the appropriate body, according as thedivision ~ Governor, and who acts as chief magistrate in case
:hin the of powers throws the subject matter within the of the Governor's death or resignation ; a Deputy-
e a law jurisdiction of the local or the federal authority. Governor. In some English Colonies jointly
to deal Clause 134 authorizes the Lieutenant-Governors under a Governor-General, the chief magistrate of
dminis- of Ontario and Quebec, under the Great Seal, a single colony.”

n of ex- to appoint political officers, ministers, including Webster—** Lieutenant; an officer either civil
n of the the Attorney-General, and the Commissioner of or military, who supplies the place of his superior
existing Crown Lands; the Great Seal being, as I said, the in his absence.”

raneous recognized instrument of the manifestation of the Webster—'* Executive ; (The noun) The chief

Royal will. officer, whether King, President, or other chief
all your Clause 135 vests in the members of the Govern-  magistrate, who superintends the execution of the
ign law- ment to be appointed by the Lieutenant-Governor, laws, the person or persons who administer the
mentary until the provisions are changed by the Legislature, Government ; executive power or authority in

1; Rais- all authorities and functions of the old members of Government.”’



Webster —** Executive; (the adjective) In Gov-
ernment, Kxecutive is distinguished from legisla-
tive and judicial ; Legislative being applied to the
organ or organs of Government which make the
laws ; Judicial, to that which interprets and ap-
plies the laws; Executive, to that which carries
them into effect.”

Imperial Dic nnn wy—ZILixvecutive ; (the noun) is
defined just as I have already read it from Webster.

Imperial Dic tionary—-** Executive | (adjective)
Having a quality of executing or performing ; as,
executive power or author l[\ ; an exe :cutive otheer ;
hence, in Government, Executive is used in (lh-
tlmtmn from Legislative and Judicial. The
body that deliberates and enacts laws, is Legis-
lative ; the body that judges or applies the laws
to particular cases is Judicial ; the body or person
who carries the laws into effect, or superintends
the enforcement of them, is Executive.”

Worcester—** Executive ; (noun) The executive
power ; the person or the power that administers
the Government ; an executive officer,

““T’he word is sometimes so used in England,
but this use of it was first introduced into this
country ; and it is now commonly applied to the
President of the United States. The Constitution
of the United States has the phrase ‘ Executive
power,’ but not simply the ¢ Executive.’

Turning to the authorities, I have tried, although
they are perhaps inextricably interlaced, to draw
some distinction between those which touch more
directly on the legislative and those which touch
more directly on the executive power; and I
trouble your Lordships first with a reference to
those which deal more directly with the legislative
power, throwing, as they do, clear light upon that
executive power, which is, as I maintain, co-ex-
tensive with the other.

Queen vs. Frawley, 2 Cart., p. 576. At p. 591,
'31,)1"1“”&' ©. J quotesiGhief Justu e Marshall's
statement of the powers of Sovereignty as divided
between the Government of the Union and the
Governments of the States, pointing out that

They are each sovereign with respect to the objects com-
mitted to it, and neither sovereign with respect to the
objects committed to the other.

He quotes further :—

It may, with great reason, be contended that a Govern-
ment entrusted with such ample powers, on the due
execution of which the happiness and prosperity of the
nation so vitally depends must also be entrusted with
ample means for their execution. The power being given,
it is the interest of the nation to facilitate its execution.
It can never be their interest, and cannot be presumed to
have been their intention, to clog and embarrass its ex-
ecution by withholding the most appropriate means,

Then Spragge, C. J. proceeds to observe :—

The powers assigned by the Confederation Act to the
Provincial Legislatures are large and various; and it is
not too much to say that it is a reasonable contention that
Legislatures entrusted with such powers, on the due
execution of which the happiness and prosperity of the
Provinces so largely depends must also be entrusted \\nh
ample means for their execution. The learned Chief
Justice had to meet this difficulty, that the Constitution of
the United States does not confer upon Congress
power, as the Confederation Act conters upon the Pro-
vinces power, to make laws ** In relation to ” the enumer-
ated classes of subjects ; but only such powers as may be
“necessary and proper " for carrying them into execution.
After mlnmuntmg upon and mtmpnnng the language
used, the Chief Justice proceeds : ** so with respect to the
whole penal code of the United States. Whence arises the
power to punish in cases not prescribed by the Constitu-
tion 7 All admit that the Government may legitimately
punish any violation of its laws ; and }(,l tlns is notamong
the enumerated powers of Congress......" The good sense

of the public has pronounced without hesitation that the
power of punishment appertains to sovereignty, and may
be exercised whenever the Sovereign has a right to act, as
incidental to his constitutional powers. It is a means tor
carrying into execution all sovereign powers, and may be
used, althcugh not indespensibly necessary. It is a right
incidental to the power, and conducive to its benehcial
exercise,’”’

Jhen after another quotation Spragge, C. ]J.
Says |

It enunciates clearly and forcibly, constitutional doc-
trines which, from the nature of the Constitution of the
United States, have been necessarily presented to the
consideration of the Judges ot that country more than has
been the case in England, and which, since Contederation,
have an important bearing upon the powers of the
Dominion and Provincial Legislature,

Severn v, The Queen, 1 Cart., 414. At page 453
Strong, J. says:

I think everything indicates that co-equal and co-ordinate
legislative powers in every particular were conterred by the
Act on the Provinces, and 1 know of no principle of inter-
pretation which would authorize such a reading of the B. N
A, Act, as that proposed. Had such been the design of the
framers of the Act, the meaning of which I can only dis-
cover from the words in which it is expressed, we should
have found the case provided for,

Hodge v. The Queen, 3 Cart., 144. Spragge, C
|. at page 167 says:—

Looking at the classes of subjects legislation upon which
is committed exclusively to the Provinces, it is very appar-
ent that it was intended that their Legislatures should
possess very large and ample powers in relation to all sub-
jects of a local and domestic nature. They had possessed
plenary powers upon these subjects before Confederation;
and the general scheme of Confederation appears to have
been to leave to them the plenary control of these subjects.
They were, under the Act, Legislatures in regard to these
subjects in the true and full sense of the term, This is the
more apparent from the use of the words ‘“exclusive’ and
“exclusively,” (and they are used repeatedly) in the Im-
perial Act. Other legislation upon these classes of subjects
is excluded. No alteration, no amendment, no perfecting of
any measure, falling within these classes of subjects, can be
made by any authority outside of the Provincial Legislature,
[t is therefore necessary that the Provincial Legislature
should possess plenary power in relation to all these sub-
jects, to change, amend, repeal, re-enact, and in short to deal
with them as change of circumstances or other exigencies
might render proper; the propriety of changes in any shape
made, not to be challe nged byany other legislative authority,
and the power to make them being lmnlwl only by the rule,
whether the law making the change is within the class of
subjects legislation upon which is assigned to Provincial
Legislatures.

At page 181 Burton J. says:—

Every Government which is supreme must have the capa-
city to make its own commands obeved. The Provincial
Legislatures, as I have shewn, within their respective
S} )lv res, are absolutely supreme. It follows that wherever
(hn- Provineial Legislatures have power to enact any parti-
cular measure, whether they may require anything to be
done or forborne in carrying out the powers granted to them
by the Imperial Parliament, they must have of necessity the
power to enforce, and we should not look for any express
power but for the fact that the criminal law generally is
given to the Dominion, Hence it became necessary to
give express and exclusive power to the Provincial Legisla-
tures to declare acts of disobedience or acts which have a
tendency to interfere with the proposed measures to be
crimes, and affix such punishments as it deemed proper.

And at page 182 :—

[t would seem almost a misapplication of terms to refer to
the Provincial Legislature as exercising a delegated authority
in the sense of being an agent of the Elnp(lml Parliament,
The Imperial Parliament has the pover, no doubt, to pass
laws such as those [li\\tli by the .ocal Legislature and
affecting all Her M: 1jesty’s subjecis in the l’mvinz e, but it is
equally clear that it is a power existing in name only, and
one which it would never attempt to exercise, and therefore
the Parliament of the Province cannot in that sense be
\pulu n of as exercising a delegated authority,

[t is true that Parliament gave both to the Dominion and
to the Provinces the constiw.*ions under which we live;
both limited in extent, but both giving representative insti-
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tutions, and giving to the Legislatures elected in the manner
therein pointed out, plenary powers of legislation within
their respective spheres as large and ample as those of the
Imperial Parliament itself. I'he Legislatures so elected
have a delegated authority it is true, but it is of the same
character as that of the Imperial Parliament, who are collect
ively the delegates of the whole people,

Queen v. Burah. At page 188 of 3rd Cart., there
1s a passage cited from Lord Selborne's judg-
ment :

The Indian Legislature has powers expressely limited by
the Act of the Imperial Parliament which created it, and it
can, of course, do nothing beyond the limits which circum-
scribe these powers.  But, when acting within those limits,
it is rotin any sense an agent or delegate of the Imperial
Parliamnent, but has, and was intended to have, plenary
powers of legislation, as large, and of the same nature, as
those of Parliament itself,

Queen v. Hodge, 3rd Cart. At page 162, Privy
Council Judgment, is to be found the well-known
passage, speaking of the misconception as to the
true character and position of the Provincial Legis-
latures ; stating that they are in no sense delegates
of or acting under any mandate trom the Imperial
Parliament ; that the authority is as plenary and
as ample within the limits prescribed by section
92 as the Imperial Parliament possessed itself and
could bestow ; that within those limits

the Local Legislature is supreme, and has the same authority
as the Imperial Parliament, or the Parliament of the
Dominion, would have had under like circumstances to con-
fide to a municipal institution or body of its own creation
authority to make by-laws or resolutions as to subjects
specified in the enactment, and with the object of carrying
the enactment into operation and effect, It is obvious that
such authority is ancillary to legislation; and without it an
attempt to provide for varying details and machinery to
carry them out might become oppressive, or absolutely fail.
The very full and very elaborate judgment of the Court of
Appeal contains abundance of precedents for this legis-
lation. entrusting a limited discretionary authority to others,
and has many illustrations of its necessity and con-
venience, It was argued at the bar that a Legislature com-
mitting important regulations to agents or delegates effaces
itself. That is not so. Itretains its powers intact; and can,
whenever it pleases, destroy the agency it has created, and
set up another, or take the matter directly into its own hands,
How far it shall seek the aid of subordinate agencies, and
how long it shall continue them, are matters for each Legis
lature, and not for courts of law, to determine,

The Provincial Legislature, having thus the authority to
impose imprisonment with or without hard labour, has also
power to delegate similar authority to the municipal body
which it created, called the License Conmissioners,

Bank of Toronto v. Lambe My reference is to
iR pararappu@as, nirs8os

Thenit is suggested that the Legislature may lay on taxes so
heavy as to crush a bank out of existence, and so to nullify
the power of Parliament to erect banks., But their Lordships
cannot conceive that when the Imperial Parliament con-
ferred wide powers of local self-government on great countries
such as Quebec, it intended to lamit them on the speculation
that they would be used in an injurious manner, People who
are trusted with the great power of making laws for property
and civil rlghts may well be trusted to levy taxes. There are
obvious reasons for confining their power to direct taxes and
licenses, because the power of indirect taxation would be
felt all over the Dominion. But, whatever power falls within
the legitimate meaning of classes two and nine, is, in thei
Lordships' judgment, what the Imperial Parliament intended
to give; and to place a limit on it because the power may be
used unwisely, as all powers may, would be an error, and
would lead to insuperable difficulties, in the construction of
the Federation Act,

The Atty-Genl. of British Columbia v. Atty-Genl,
of Canada; 14 App. Cas. 205 Arguendo by
Counsel for the Atty-Genl. of Canada; at p. 298
and at p. 301 there are phrases which are import-
ant as indicating the view of the Counsel for the
Dominion.

At page 302 there is a discussion by the Court
in which they point out that, according to the law

of England, gold and silver mines, until they have
been actually severed from the title of the Crown,
and vested in a subject, are not regarded as p.ries
soli or as incidents of the land in which they are
found. Not only so, but the right of the Crown to
land and the baser metals which it contains stands
upon a different title from that to which its right
to the precious metal must be ascribed, and they
show that

mines of gold and silver within the realm, whether they b
in the lands of the Queen or of subjects, belong to the Queen
by prerogative, with liberty to dig and carry away the ores
thereof, and with other such incidents thereto as are neces-
sary to be used for the getting of the ore.

After that statement of the nature and char-

acter of the title to the precious metals,
In British Columbia, says the Court, the right to public
lands, and the right to precious metals in all Provincial lands
whether public or private still rest upon titles as distinct as
if the Crown had never parted with its beneficial interest;
and the Crown assigned these beneficial interests to the
Government of the Province, in order that they might be
appropriated to the same State purposes to which they
would have been applicable if they had remained in the
possession of the Crown. Although the Provincial Govern-
ment has now the disposal of all revenues derived from pre-
rogative rights connected with land or minerals in British
Columbia, these revenues differ in legal quality from
the ordinary territorial revenues of the Crown. It
therefore appears to their Lordships that a con-
veyance by the Province of ‘‘Public Lands' which is,
in substance, an assignment of its rights to appropriate the
terrvitorial revenues arising from such lands does not imply
any transfer of its interest in revenues arising from the pre-
rogative rights of the Crown.

So it happened that a transfer by the Provincial
Government of British Columbia to the Queen as
representing the Dominion of Canada of a large
block of the Crown lands was held to transfer the
soil only of Crown lands, not including the prerog-
ative rights with reference to the precious metals,
but on the contrary excluding those prerogative
rights, which remained in the Government of
British Columbia. So thorough and full was the
transfer of prerogative right to the Province, and
so narrow was the construction to be given of the
grant which the Provincial Government made of
the Crown lands, that the Court held first that the
Province obtained, and secondly that it did not, by
its conveyance of the land to the Crown in the in-
terests of Canada, part with, the prerogative rights
to the precious metals.

BurToN, J.—I understand you to say that was
without any exception in the grant ?

CounsgeL—Without any exception in the grant.
It was held to be another and different title, a pre-
rogative right which the Crown was not to be as-
sumed to be granting, of which the Crown in British
Columbia was not, even by its transfer to the
Crown in Canada, disposing; but which it retained ;
thus throwing, I think, a very strong light upon the
sovereign character of the powers and upon the
high position of the Provinces

I refer also, without reading the quotation, to the

judgment of the Chief Justice of this Court in 17

Ontario, 231, Jueen v. Wason, and to the judgment
of Osler, . at page 243

Endlich on the Interpretation of Statutes, section
535, Page 753

Whatever is indispensable to render effective any provision
of a constitution, whether the same be a prohibition or
restriction, or the grant of a power, must be deemed implied
and intended in the provision itself, so that, wherever a
general power is given or duty enjoined, every particular
power necessary for the exercise of the one and the per-
formance of the other is given by implication,"
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Cooley's Constitutional Limitations, 4th cdition,
chapter 4, page 77

The implications from the provisions of a constitution are
sometimes exceedingly important, and have large influence
upon its construction. In regard to the constitution of the
United States the rule has been laid down that where a
general power is conferred or a duty enjoined, every par-
ticular power necessary for the exercise of the one, or the
performance of the other, is also conierred. The same rule
has been applied to the State constitution, with an important
modification, by the Supreme Court of Ilinois,

[t quotes the rule as stated. The rule applies to
the exercise of power by all Departments and all
othcers.

Powell v. Apollo Candle Company, 3 Cart., page
442. After citing two passages in QQueen v. Burah
and Hodge v. The Queen, to which I have already
referred :

These two cases have put an end to the doctrine which
appears at one time to have had some currency, that a
Colonial Legislature is a delegate of the Imperial Legisla
ture, Itisa Legislature restricted in the area of its powers,

but within that area unrestricted, and not acting as an agent
or delegate.

5

And in the report of the same case in L. R. 10
App. Ca., page 291

It i argued that the tax in question has been imposed by
the Government, and not by the Legislature, who alone had
power to impose it. But the duties levied under the Order
in-Council are really levied by the authority of the Act under
which the order is issued.

There the contention was that the Constitutional
Act authorized the l.egislature to levy duties; but
that it did not authorize the Legislature to empower
the Governor to levy duties, a power which they
had assumed to give. DBut the judgment says:

But the duties levied under the Order-in-Council are really

levied by the authority of the Act under which the order is
issued.

The Legislature has not parted with its perfect control
over the Governor, and has the power, of course, at any
moment, of withdrawing or altering the power which they
have entrusted to him.

So that the method of handing over the legisla-
tive function to the Executive was expressly recog-
nized as competent ; and that even with reference
to the important and peculiar question of taxation.

Now, with reference to the authorities, which,
dealing more or less with the same subject, touch a
little more nearly or expressly, upon the executive
power. I may refer your Lordships in the first
place to a statement made in ** Todd’s Parliament-
ary Government in the British Colonies,” pages 3938
to 403, with all of which I do not find myself able
to agree, but the general statement of which is,
I think, fairly accurate, and at any rate, worth
perusal. It deals with the position claimed for
the Lieutenant-Governors of the Provinces of Can
ada, concluding with the statement

It is evident, therefore, that, in a modified but most real
sense, the Lieutenant-Governors of the Canadian Provinces
are representatives of the Crown

I also, in the same connection, refer to an article
in Rose-Belford’s Canadian Monthly, of which 1
happen to have a separate print which I will hand
in for the convenience of the Court, called “ A
sketch of the prerogative of the Crown in Colonial
legislation.” It is by Mr. Hodgins, the present
Master of the Court of Chancery. It contains a
very large number of references to the authorities,
and to the methods in which the prerogative was
exercised in the early Colonies, and will, therefore,
enable me to omit the detailed statement which I
might otherwise have felt it my duty to makc of

the position in the old Colonies before the Revolu
tion, a point to which I have aiready briefly ad-
verted

I'he case of Theberge v. Laudry, in 2 Cart., page
g, is not wholly unimportant. There the Privy
Council had to deal with the question whether
there existed a right to appeal from a decision of a
Tribunal empowered by the Legislature of Quebec
to deal with matters of election to the Assembly of
that Province. The Court says

I'hese are considerations which lead their Lordships not
in any way to infringe, which they would be far from doing,
upon the general principle that the pre rogative of the Crown,
once established, cannot be taken away, except by express
word

for that was the suggestion there, not that it could
not be taken away at all, but that it could not be
taken away except by express words

but, to consider with anxiety whether in the scheme of this
legislation it ever was intended to create a tribunal which
should have, as one of its incidents, the liability to be re-

viewed by the Crown under its prerogative. In other words,
their Lordships have to consider, not whether there are
express words here, taking away the prerogative, but

whether there ever was the intention of creating this tribu-
nal with the ordinary incident of an appeal to the Crown.,

I need hardly say that that seems to be another
mode of arriving at the same conclusion. It it be
indicated by the Act, or by the circumstances, that
the tribunal is intended by the Legislature to be
created, without the incident of an appeal to the
Crown—whether that indication be effected by
some other means, or by an express statement that
there should be no appeal, seems to me to be in-
different

In the opinion of their Lordships, adverting to these con-
siderations, the goth section. which says that the judgment
shall not be susceptible of appeal, is an enactment which
indicates clearly the intention of the Legislature under this
Act—an Act which is assented to on the part of the Crown,
and to which the Crown, therefore, is a party—to create this
tribunal for the purpose of trying election petitions in a
manner which should make its decision final to all purposes,
and should not annex to it the incident of its judgment being
reviewed by the Crown under its prerogative.

Well, that statement is also important as indicat-
ing the view of the Judicial Committee, that the
Provincial Acts were assented to on the part of
the Crown, and that the Crown was to them a
party. Of course, we know that is the form in
which the Provincial Acts were, whether accurately
or inaccurately, framed from the time of Confed-
eration onward, in at any rate both Ontario and
Quebec, which followed in that respect the course
pursued in the old Province of Canada,

I may say I regard it as utterly immaterial, with
reference to any of the questions now in hand,
whether that form be of be not the accurate form
under the B. N. A. Act. It was not the form in
Nova Scotia and New Brunswick. In neither of
them as I think was the QQueen’s name used before
Confederation. So, in several of the old Colonies:
as your Lordships will find by the pamphlet to
which I have referred, the power of legislation
granted was not exercised in the name of the
Queen. But the effect of the Acts in all their as-
pects, the range of the powers of the ILegislature
and of the Executive, in every respect, remained
unaffected by the circumstance that the Queen's
name was not used,

The Queen v. Amer, 1 Cart. The judgment of
Wilson, J. at p. 735, dealswith the exclusive power
of the lLegislature of Ontario to make laws in
relation to '‘the administration of justice’ and
points out that there has been no legislation by
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Ontario declaring that the Lieutenant-Governon
may issue commissions for holding Courts of
Assize ; but showsthat by section 65 of the Act the
power was exercisable as an old power, vested in the
old Lieutenant-Governor of Upper Canada before
the legislative Union ot Upper and Lower Canada,
and by the Governor-General after that Union ;
and that therecould be little doubt that the Lieuten-
ant-Governor of Ontario has the power to issue the
commissions

The Queen v. Bennett, 2 Cart., p. 638. The
judgment of Cameron, |

The only remaining question is, the status of the police
magistrate ['his involves the important Constitutional
question, in which Government and Legislature rests the
power of appointing or making laws for the appointment of
police magistrates and other justices of the peace. The first
Act of the Legislature respecting the appointment of justices
of the peace since the creation of the new Constitution of thie
Dominion and Provinces under the British North America
Act, 1867, was passed at the first session of the Local Legis
lature on the 4th March, 1868, I was then a member of the
Executive Council of this Province, which s responsible
for the introduction of the bill that afierwards passed into an
Act of the Legislature. The British North America Act made
no express provision on the subject of the appointment ot
justices of the peace, or any officer connected with the ad
ministration ot justice inferior or subordinate to the Judges
of the Superior snd County Courts. Irom the increase in
the population in the old, and the settlement of new portions
of the country, it was necessary that provision should be made
for the appointment of justices of the peace, as it was con
ceived that without legislation there was no power of ap
pointment resting in the Lieutenant-Governor or the
Governor-General., From the absence of express provision
in the British North America Act, and the vesting in the
Local Legislature of the Province the exclusive power to
make laws in relation to the administration of justice in the
Province, including the constitution, maintenance, and
organization of Provincial Courts, both of civil and eriminal
jurisdiction, it was conceived the power to pa ch a law
must rest exclusively with the Local Legislature. The view
that the Executive Council as a whole, or any individual
member of it, entertained, leading to the introduction of the
enactment, is of no consequence if the Aet is in fact witra
vires, and I merely refer to that view as indicating the que
tion now raised, was present to the mind of the framers of
the Act, and it is only reasonable to assume it was present to
the Governor-General of the Dominion when the Act wa
communicated to him, and no! disallowed under the power
of disallowance vested in himuader section go of the B. N, A,
Ac I assume there is no doubt that the appointment of
Justices of the Peace was a prerogative of the Crown, but the
[Legislature of Upper Canada and the Parliament of th
Province of Canada have assumed, without the power so to
do having heretofore been questioned, to legislate in
reference to their jurisdiction and gualification.

The learned Judge proceeds to distinguish the
case of Lenoir v. Ritchie, and the view of the
Supreme Court, from the case in hand. * The
office of the Police Magistrate,” he then goes on to
say,
is the simple creation of an Act of the Legislature, and in
creating the office it had, when not in conflict with the

express or implied powers of such Legislature, or in excess

thereof, the right to determine how the appointment should

be made. I'he power of appointment under the Act in
I

question is given to the Licutenant-Governor in Council, a
the power was given under chapter 1or of Consolidated
Statutes of Canada to the Governor-General in Council, to
appoint Magistrates or Justices of the Peace under the Act

Then at page 642 he proceeds

But in my opinion Justices of the Peace are part of the
svstem of the administration of Justice in the Provinee, and
therefore under sub-section 14 of section g2 of the B. N. A,
Act, the right to legislate as to their appointment is expressly
conferred upon the Legislature of the Province; and there
fore Mr. Young was duly appointed Police Magistrate for the
County of Halton. This view is supported by the provision
contained in section g6, giving the appointment of Judges in
the Superior District and County Courts to the Governon

General, and no provision being made for the appointment
of any subordinate officer or authority in connection with the
administration, indicating that the intention of the Imperial
Parliament, under the assignment of the power to make laws

5 -
.y

relating to the administration of Justice to the Local Legis-
lature was to give such Legislature full power to legislate as
to the appointment of all officers connected with the admin-
1stration, except the Judges, in respect to whose appointment
the appointing power was expressly indicated

[ repeat, without enlarging upon it, the argument
which I made in Queen v. Wason before your
|.Hl'<]’»hl}‘*v to this eftect, that, but for the circum-
stance that it was intended tc divorce from the
general subject of administration the appointment
of Superior and County Court Judges, your Lord-
ships would have found no reference at all to the
ippointment of any Judges in the B. N. A. Act.
The legislative power to constitute the Courts, to
effect their organization, would have implied the
power to make them complete by the appointment
of the Judges. But it was because it was intended
to assign the power ofappointing Judges to another
political entity that this particular grant was
necessarily specified in the Act. To the extent to
which appointing powers, necessary to complete
the legislative Acts of the Local Legislature, were
left with the local authority, no express mention
was necessary, because they were a part of the
whole ; they belonged to it ; they were a portion
of the executive powers, complementary and
essential to the completion of the legislative pow-
ers expressly granted ; and according to the general
scheme of the Act they are therefore not specified,
but implied

Thus in Wilson v. McGuire, 2 Cart., page 671, the
judgment of your ILordship the Chief Justice
points out that

[he Legislature of Ontariao has complete power over the
Division Courts as to their existence, constitution, re-
arrangement,

and so on.

In the case of the Superior and County Courts the general
Government interposed in the power of appoirting the
juages

I'he Countv Judges appointed by the Crown have presided
over these Division Courts from their estabhishment,

I'he Provincial Legislature, since its establishment, has
made many changes in these Courts, enlarging their juris-
diction, and making provisions for enforcing their progress
over property and persons outside their ordinary boundaries,
but have never interfered with the principle of having them
presided over by a County Judge, and, as already noticed,
even before Confederation the Judge of another County
could act in the case of illness or unavoidable absence.

A\s they have power to abolish such Courts and to establish
thers for the disposal of the like or other classes of busi
ness, [ assume their right to appoint officers to preside over
them

confirming the view I have just ventured to state
that the right to appoint, the right to perform the
executive act, or to vest in another the performance
of the executive act of appointment of a Judge, is
involved or implied in the legislative power of
creating a Court.

I'hen, when this grouping Act was passed, regarding it
solelv in its bearing on Divigion Courts I can see no valid

objection to the Legislature directing that the Judges, senion

and junior, of the grouped Counties, should arrange among
themselves that the duty of presiding should be taken rota-

tion,

Mercer v. Attornev-General for Ontario. 1 wish
to refer your Lordships, for the sake of brevity, to
the argument which was reported in 5 S, C, Re-
ports, page 577. The position which, as one of the
Counsel in the cause, I then took as to the condi-
tion of the different Provinces, and the construc-
tion of the Confederation Act, is in part germane
to this argument.

[ refer also, at page 598, to some observations ot
Mr. Betliume, arguendo; and at page 603, to cer-
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In the same case I refer to 3rd Cartwright, page
20 :—Ritchie, C. J., after citing the Acts, Proclam-
ations, etc., points out that the provisions which
were plainly made with reference to certain proc
lamations and powers, and so on, as to Ontario
and Quebec, were not necessary for the other
Provinces.

[Loranger as Counsel for

As the Executive Governments of Nova Scotia and New
dJrunswick were continued these provisions were not neces
sary as to those Provinces, but these various enactments and
the continuance of the executive Governmentsof Nova Scotia
and New Brunswick very clearly show that the Provineial
executive power and authority was to be precisely the same
after as before Confederation; that whatever executive
powers could be exercised or administrative acts done in
relation to the Government of thie Provinces respectively by
the Lieutenant-Governor of a Province before Confederation
can be exercised or done by Licutenant-Governors since
Confederation, subject, of course, 1o the provisions of the
Act, as it 1s said, 1in reference to Nova Scotia and New
Brunswick, and is expressed in reference to Ontario and
Quebec, ‘*as far as the same are capable of being exercised

after the Union.,"

I'hat is to say, that the executive Government of the
Province as exercised by the Lieutenant-Governors and ex
ecutive Councils, until altered by the respective Legislatures,
continues as before Confaderation, except so far as the
executive powers of the Governor-General over the Do-
minion of Canada may interfere.

Therefore, when it s claimed that a Lieutenant-Governor
and Council are not competent to deal with a matter or do
an executive administrative Act that was within their com
petency before Confederation, the burthen is cast on those
putting forward such a claim to shew clearly from the B. N.
A. Act that by express language or by necessary implication
the local governments have been denuded of that authority,
and the power has been placed in the executive authority of
the Dominion, Special pains appear to me to have been
taken to preserve the autonomy ot the Provinces, so far as it
could be consistently with the Federal Union.

To say then that the Licutenant-Governors, because ap
pointed by the Governor-General, do not in any sense repre-
sent the Queen in the Government of their Provinces, is, in
my opinion, a fallacy; they represent the Queen as Lieuten-
ant-Governors did before Confederation, in the performance
of all executive or administrative Acts now left to be per-
formed by Lieutenant-Governors in the Provinces in the
name of the Queen, and this is notably made apparent in
section 82, which enacts that *the Lieutenant-Governor of
Ontario and Quebec shall from time to time, in the Queen’s
name, by i strument under the Great Seal of the Province,
summon aad call together the Legislative Assembly of the
Province,” and with reference to which matter, nothing is
said with respect to Nova Scotia and New Brunswick, the
reason for which is obvious, the executive authority at Con
federation continuing to exist, the Lieutenant-Governors of
those Provinces were clothed with authority to represent the
Queen, and in Her name called toge her the Legislatures
and also in the section retaining the nse of the Great Seals,
for the Great Seal is never attached to a document except to
authenticate an Act done in the Queen's name, such as
proclamations summoning the Legislatures, commissions ap-
pointing the high executive officers ot the Province, grants
of public lands, which grants are always issued in the name
of the Queen, under the Provincial Great Seals.

These being the direct enactments in the matter of the
executive powers of the Dominion and the Provinces re
spectively, it is well to look at the distribution of legislative
powers; and as to all matters coming within the classes of
subjects enumerated over which the exclusive legislative
authority of the Parliament of Canada is declared to extend,
there is not to be found one word expressing or implying the
right to interfere with Provincial executive authority, or
property, or its incidents, whereas, in the enumeration of
the matters coming within the classes of subjects in relation
to which the Provincial Legislatures may exclusively make
laws, we find number 1:—The amendment from time to time,
notwithstanding anything in this Act, of the constitution of
the Province, except as regards the office of Lieutenant-
Governor, and from this | think a fair inference may be
drawn, that as the Lieutenant-Governor under certain cir-
cumstances and in certain matters having reference to Pro-
vin ial administration represents the Crown, the Provineial
Leslatures are not permitted to interfere with this office.

At page 33 the same learned Judge says:—

[t is at the same time equally the duty of all Courts,
especially this appellate tribunal, to recognize and preserve
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to the executive Governments and local Legislatures of the
Provinces their just rights, whether political or proprietary,
and not to permit the Provinces to be deprived ot their local
and territorial rights on the plea that Licutenant-Governors
in no sense represent the Crown, and therefore all seignorial
or prerogative rights, or rights enforceable as seignorial
or prerogative rights, ot necessity belong to the Dominion.

While T do not think it can be for a moment contended
that the Lieutenant-Governors under Confederation repre-
sent the Crown as the Lieutenant-Governors before Con
federation did, I think it must be conceded that Lieutenant
Governors, sinee Confederation, do represent the Crown,
though doubtless in a moditied manner,

[n my opinion it was not intended by the B. N. A. Act to
deprive the Provinces of the executive and legislative con-

trol over the public property of the Provinee, or the incidents
of such property, or other matters of a puvely local nature,
except such as are specifically taken from them, and that

within the scope of the executive and legislative powers
confided to the Dominion and Provinces respectively, they
are separate and independent, neither having any right to
interfere with or intrude on those of the other.

Hacarty, C. ]J.
was unanimous ?

CouNsEL—Oh, no, my Lord. That happened in
the Supreme Court, which is not uncommon in
constitutional cases; the Court was divided ; the
Supreme Court held, by a majority, adversely to
the right of the Provinces; but the Judicial Com-
mittee agreed in the conclusion of the Chief Justice.

In 3rd Cart., is the judgment of the Judicial
Committee. Page 778 :

Do you say that the Court

[t appears, however, to their Lordships to be a fallacy to
assume that because the word ** Royalties' in this context
would not be inofficious or insensible, if it were regarded as
having reference to mines and minerals, it ought, therefore,
to be limited to those \nlm CtsS. ‘['h:'_\ see no reason why it
should not have its primary and appropriate sense, as to (at
all events) all the subjects with which it is here found
associated, lands as well as mines and minerals; even as to
mines and minerals it here necessarily signifies rights belong-
ing to the Crown jure coronwe. ‘The general subject of the
whole section is ot a high political nature; it is the attribution
of Royal territorial rights, for purposes of revenue and
Government, to the Provinces in which thev are situate, or
arise. Itisa sound maxim of law, that every word ought,
frima facie, to be construed in its primary and natural sense,
unless a sccondary or more limited sense is required by the
subject or the context,

The judgment points out the
‘“ Royalties,” *‘ regalities,”
regia,”” and the argument in a case which their
Lordships consider to correctly state the law.
They hold in the end

meaning of
‘‘jura regalia,’” * jura

that the larger interpretation, which they regard as in itself

the more proper and natural, also seems to be that most con-
sistent with the nature and general objects of this particular
enactment, which certainly includes all other territorial
revenues of the Crown arising within the respective Pro-
VIIICLS,

Then I refer to the case of The Queen v. St.
Catharines Milling Co., in this Court, 13 App. Re-
ports ; and the judgment of your Lordship, Mr,
Justice Burton, at page 164, which adverts, first to
the case of Lenoir ». Ritchie, aud points out that
the case in hand is not on all fours with that ; and
then discusses at some length the powers of the
Provinces; and the method of interpretation of the
B, N. A. Actis thusdefined, itis ‘* to be interpreted
in a broad, liberal, and quasi political sense.”

The judgment of Patterson, |. is also material.

Then I refer to the Privy Council report of the
same case, 14 App. Ca. 46, page 55, which points
out what was done in 1840 with reference to the
produce of the territorial and other revenues at
the disposal of the Crown, placed in the Consoli-
dated FFund of the new Province then created ; and
adds :

There w

; sno transfer to the Province of any legal estate
in the (

[Lands, which continned to be vested in the
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ires of the ! Sovereign ; but all moneys realized by sales or in any other rights of the Indians, with consent of the Crown. That is

roprietary, manner became the property of the Province. In other not the natural import of the language of the Treaty, which
their local words, all beneficial interestin such lands within the pro purports to be from beginning to end a transaction between
Governors i vincial boundaries belonging to the Queen, and either pro the Indians and the Crown; and the surrender is in sub-
seignorial h durn'u: or capable of producing revenue, passed to the stance made to the Crown., Even if its language had been
seignorial Province, the title still remaining in the Crown., That con more favorable to the argument of the Dominion upon this
minion, tinued to be the right of the Province until the passing of point, it is abundantly clear that the Commissioners who
contended the British North America Act, 180 represented Her Majesty, whilst they had full authority to
ion repre- . 'he Act of 1867, which ecreated the Federal Government accept a surrender to the Crown, had neither authority or
fore Con repealed the Act of 1840, and restored the Upper and Lower power to take away from Ontario the interest which had
ieutenant ] Canadas to the condition of separate Provinces, been assigned to that Province by the Imperial Statute ot

1 Crown, 1867

There is the phrase which the Privy Council

. A. Act to ¢ itself uses, after listening to the argument which And they say that
lative con ) ae Paaaa . p y \ S 3 L : : ;
yincidents was addre 958 d to them as to the meaning of the the Treaty leaves the Indians no right whatever to the timber
sal nature, R Confederation Act; ““ Restored the ( [’/’H’ and Lower growing upon the lands which they gave up, which is now
, and that E Canadas,” under the title of Ontario and Quebec fully vested in the Crown, all revenues derivable from the
ve powers 3 ¥ sale of such portions of it as are sitnate within the bounda-
ivelv, they In construing these enactments, it must always be kept in ries of Ontario being the property of that Province,
w right to { view, that, wherever public land with its incidents is ok T ) g . )
described as **the property of' or as *belonging to”’ the 'hus it is made perfectly clear that the Pro-
Dominion or a Province, these expressions merely import  vincial Legislature has the right to interfere by
e Court i that the right to its beneficial use, or to its proceeds, have l«'gisl:ltin'l to divest the Crown of Crown property

been appropriated to the Dominion or the Province, as the

1 case may be, and is subject to the control of its Legislature, hvlll in the name f\f the Crown; and this because
'pened 1n the land’itself being vested in the Crown, it has full legislative powers over, and the bene-
nmon in 5 g ol TP TSI R 3 e 5
ladi: the I'here, your Lordships see the ground distinctly “U\'}I ””l‘ ‘l‘ st 1n .H:.n ‘I‘l"l"lF‘)- | "

’ ’ ¢ . . . v , \ ‘s are » passages
wrsely to taken by the Privy Council; that the land was g (l)\}ll (("“II'F '_“ ‘1”‘1..“’ llh‘”l“’q ]l( &5 ]; I .‘\f HE S
i'l.l Com- originally vested in the Crown, and always con- il AL G SR L S B B g D L Lol

fitStiae tinued to be vested in the Crown; that the title 81Ven by certain of the Judges in the case of
Japtice: was not transferred to the Province, but always 1-¢#0ir @ Ritchie. Suffice it to say that, as my
Judicial remained in Her Majesty ; that the l’)(-netici'll en. Iriend conceded, there was no decision which in

joyment of the land and its proceeds became the this case concludes lhv Court ; and to .'u](l'l.() thz.n
fallacy to property of the Province; that the Province ul.)i(‘l'\"'lllltrll‘ that ‘tln-\.ze (lz_(hr,.ln-!n;; ul:'zm', are (l.lh()
Bt became entitled to legislate in reference to the "’."”4“'_"“‘}1.]’"“_"" ’f”'f‘“l “'(,"““(“ 1”1“'””1.111"r kind
there fore, land. There then is Crown land, vested in Her ©f prerogative; which, itself, as T have stated in

son why it Majesty ; and, because the beneficial enjoyment of the Court below, it is intended very shortly to

3, & f : : (e ring directly T : discussi i : tribu-
g e it becomes the property of the Province, it is en- lmlnf* (h”l‘ tly “;“l” l”“ discussion “l' the “lll. “]
even as to titled to legislate ; and that in such a way as to 111.1 s,—and were base (t on an .n‘,,ulmln into whic :
. . “ . v . ‘ gy v N " ¢ ) S
nits belong- divest the title of the Crown ; which the Ontario am not now going to enter, that the position o
cet of the Legislature did, as I said: yesterday. by an Act Queen's Counsel is not an office at all, but a title
wtribution P G S T i o e /e saninenied AL S AN & h e 4 5 . s Crown is fons
enue and passed very early after Confederation, making the ‘/’r d”‘_‘””«\ i‘ll honor ) ]th it the ( rown 1s jonus
situate, or Commissioner of Crown lands the person entitled Lol SRR LI Lo Systab i elrabeddon (918 (R0
rd ought, to deal with the land be by the Legislature conferred upon the Lieuten-

ural sense, ant-Governor to grant that dignity or honor. I may

red by the Fhe enactments of sec. rog, are, in the opinion of their P"i'“ oilt, in the course of my argument, positions

Lordships, sufficient te give to each Province, subject to the

; [ administration and control of its own Legislature, the entire \\'hlg]} have been taken as to the 1(‘;,’151.’1!'.\'{5 right,
ROLLIZED beneficial interest of the Crown in all lands within its even in that respect; but, as I have said, I have
LR N boundaries, which at the time of the Union were vested in no desire to ask vour L‘H‘(I\'hi}vs o indicate AL TR
ch their the Crown. )

time any opinion with reference to the particular

he law. So strongly did the Court hold that the Crown  question of Queen’s Counsel, because that sub-
subsisted in Ontario in reference to lands in the ject is about to come expressly before the Court ;
as in itself Province for Provincial purposes—that there was  when the distinctions which are suggested, and
most con- a Crown in righ* of Ontario, as a Crown in right of  the special grounds which are contended to be
particular the Dominion—that they construed the instru- applicable to the exercise of legislative or executive
(f:;'\'(f“f',l'.::! ment which had been prepared by the Government  power as to that office can be more fully discussed
of Canada between it and the Indians concerned, and more accurately appreciated.
e, a document ceding and releasing Now, I submit that the gcn(-lr:\l l.'t‘s‘l'llt s
\pp. Re- the territory in dispute, in order that it might be opened up ‘h‘“‘ _[h“. 171:‘.'\1”'“"“1\‘ lf,(”'“\F;(“n.‘C, ',SII \‘\l‘l'ﬂlllm'l 1}\:
hip. Mr. f\(;l a‘(‘-lt!:';m_'lvlll unn‘n:l’.mnn i“-“(l‘\”‘ h other ‘Ylll.l\(l\('w;l\[l.\ ”l‘l domain, A.\U\«‘It‘l\.\n; , Strange to ...f\ 4 ‘S 14 _s 1.( W
¢ Bt to Mg ason it o e Govetimeat of (b Domicion your Lotdsbipa prasently that Mr. Dicey himself
OUE that i i X i : &l uses that very word \\.llh reference to ('u]nnml
(Gt and as ceding it to the Queen in the interest and 1"}.11.11 Legislatures; tl!(illgl\ in «_xlhvr parts of his ‘.\'u.rk
Ristatha of ll_n: Province of Ontario ; not to the Queen in  strongly combating thc‘\u-\\ that )v\'(*.n a lLegis-
BAnEthe the interest .'mfl right of the l)umn_nun_ y lature such as lh(;lt of l~r;|'m‘<' or 1)("1}11(1]“ can lfc
erpreted Hacarry, C. ].—But was not tiat the time the called a sovereign l.(-)_zul;ll_llx'nf Ihf% \\'}JM 1s
e territory was supposed to belong to the Dominion ? Sl'lwct'l)lll')](‘, therefore, according to his view, of
Vaptal: ~ CouNsEL Which would make the argument, a diverse interpretations; and is capable of being 4
ot of the JSortiori, stronger for t]u-' other construction. It both .’lp[)lltf(l and rejected with reference to the
h points was dlsp}lt(*(l. At the time that (ln'('umvnt was  same constitution. gL -
1l ity prepared it was unknown on which side the right I submit t}mt it is as my ](f:nrnml friend ]l:l'S put 5o
snues at was; but the stronger the belief that the property  it; the Provinces, within their domain, practically g
Consoli- was within the territorial limits nf'(hg Dominion, ;l])pl‘t);l(‘h‘!l(‘ﬂl'f's‘( of all to the position of inde- 2
ted't B0 the clearer \\.’uuld be the argument in f:l'\'nr ‘nt thuv pendent §t:|tes; (‘nn(lltnn}wl by two elelpenfs, one
i surrender being a grant to the Crown in right of as to their own law making power, which is sub-
the Dominion. ject to the exercise of the right of disallowance,
;5?!1 x‘n\l(dl:: It was argued that a cession of these lands was in effect and the other as to ]m[w,rml leglslunon. in which

a convevance to the Dominion Government of the whole respect the)' are tC(‘hHiP:lHY exl‘”ﬁed, like all other



colonies of Britain, to the existing power—though it
be practically less and less dreamed of as being an
actual and practical power-—the existing power of
the Parliament of the United Kingdom to pass
legislation binding their interests, or interfering
with their views, or even repealing the Charters
of their liberties. Subject to these two incidents
the Provinces may be taken to approach as nearly
as possible, with reference to those subject matters
on which they possess any legislative power, the
position of independent States

Now, the legislative and executive anthorities are,
and must be, co-extensive and complementary ; it
is esential to efficiency that the Legislature should
be able to make, and it does in fact possess express
and implied powers to make the Executive efficient
for the discharge of all administrative duties; to
vest in the Executive many of those functions
which the Legislature might, if it pleased, itself
perform, but which may be discharged, according
to our general notions of government, and of the
country's good, more fitly by executive action, than
by legislative vote ; as for '4'\.|mplr', appointments
to office ; and, as I contend, remissions of sentence.
It is obvious that a sovereign Legislature must
have sovereign power. It isclear here that the
Executive is itself a part of the Legislature. It is
needful that the Legislature should possess all the
essential elements of such a political institution as
a Province of Canada; that no other power should
be able to disappoint its action, or in effect to
nullify or impair its laws, by altering or abrogat-
ing decisions and steps taken under those laws, and
which are essential to give those laws their force
If you decide that there rests, outside of that body
of the people which is permitted to make laws,
enforceable by such sanctions as within very wide
limitations it may chose to adopt—if you decide, I
say, that there rests in some other community a
power to determine when, how, or by whom those
sanctions shall be modified or waived ; then you
determine that they have in this particular less than
that condition of independence, less than that
condition of efficiency, less than that condition of
completeness in their political organization which
was intended by, and which is needed for the work-
ing of the Constitution

My observation applies to all such prerogative
powers as belong or are germane to any subjects
within the legislative competence of the Province ;
not to one more than another; not to one less than
another. There is no doubt whatever that any
prerogative power can be moulded by the Imperial
Parliament ; and to the extent to which preroga-
li\'(‘ I\u\\':']':; are cognate to, or aftect I]‘H\n' 4*]~"H('H‘.\'
of government and of legislation which are vested
in the sole and exclusive power of this particular
portion of the British people, to that extent the
power of regulating, the power of abolishing, the
power of moulding the prerogative, also inheres in
this same portion of the people

Before turning to some few further observations
on the specialties with reference to the prerogative
of pardon, I wish to advert very briefly to one or
two of the points raised yesterday upon which 1
have not yet touched

One of my learned friend's suggestions was that
the Act gave in reference to prerogative only the
statutory powers. Those it gives expressly, just
because they were statutory. It was just because
such powers as had been expressly vested in the
Executive by statute might not be held to vest by
implication in the Executive of the Province under
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the new organization, that express statutory pro
vision was made indicating that all, even those
powers which had been given to the head of the
Executive by statute, should so vest. But, instead
of that being an argument against the transfer or
vesting of the ordinary }w't'lw-,,ult»\n' powers, 1m
pliedly belonging to and customarily exercised, in
dependent of any statutory grant, by the Execu
tive, it is an argument the other way. While the
general grant of legislative power involved the
right to create and vest in appropriate officers all
proper executive power, the ;:('IA(‘I'.II grant ol
executive power involved the grant of all powers
which had customarily and impliedly passed as

part of the executive power. These then it was
not necessary to grant expressly, They were
implied. Those therefore that were granted ex

]‘I'L‘MI\ were not all I'hey were additional. And
so, at another part of my learned friend's argu
ment he almost seemed to agree; because he said
that the Lieutenant-Governors had, under the B. N
. Act, all such powers as were necessary to carry
out the authorized legislation of the Province.
I largely agree with him They have, either
under the actual operation of, or through legisla-
tion authorized by the aAct, all such powers.  But
then if the Legislature of the ’rovince thinks that
any law already passed, the execution of which
would involve action by the Executive, is a bad
law, they have the right to repeal that law; and
on the repeal of that ‘law, the Executive power of
the Lieutenant-Governor will be pro tanto dimin-
ished ; he can no longer operate upon that subject
matter, because the Legislature has abolished it ;
therefore it can be administered no longer; and
thus the powers of the Executive are lessened. So
also they may be increased There is no con-
sistent, there is no feasible interpretation of the
Act, which shall refuse to the Legislature the same
power of moulding the prerogative, of giving ad-
ditional statutory prerogatives, and of diminishing
existing ,\I.[-,-Y,‘ or implied prerogatives, as the
Imperial Parliament has with reference to the pre
rogativeof the Sovereign to-day ; always observing
the limitations that it is of coarse such portion
only of the prerogative power as is germane to, as
belongs to, as is convenient in order to form and
complete the total mass of power, executive and
legislative, administrative and parliamentary, that
is placed under legislative control in the Province ;
and that the power of amending the Constitution
as to theoffice of Lieutenant-Governor is withheld.
Then, my learned friend said that this which has
been done here mav be done, not this way, | i
some other and roundabout way. He did not de-
fine exactly what the circuit was, by what process
the Legislature might do the thing which he savs
they can do in some other way, but cannot do in
this way ; but I take note of that acknowledgement.
I understand that the view of my learned friend is
that it can be done by creating in the same Act
which gives power to impose the sentence, some
power to remit or modify it. The argument is
that the power to remit may be set up as part of
the provisions for punishment, but that it cannot
be done by a distinct Act. ‘That is to say, that the
Legislature, if it passes an Act creating a proper
prohibition, providing for the imposition, bv a
proper authority, of a particular maximum sen-
tence, and at the same time providing that all
should be subject to some modification of the
sentence imposed, to be made under -certain
circumstances, after certain investigations, or at
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the discretion of some detined authority —will i
acting within its right ; but that the Legislatur
alter having passed its prohivitory law, and pres
cribed 1ts sentence, cannot by a separate subsequent
Act provide for that remission

1 or commutation

which it could have arranged as part of the Act

creating the prohibition and prescribing the

sentence I must say [ cannot understand the
force of that view, It seems to minimize the
power of the Legislature in an extraordinary way,
to suggest that, while they may, if they cho

repeal all their laws, re-enact them with ce

rtain
conditions, or subject to certain modifications, and

so produce this result, they cannot do it in the
plain, simple, and direct way. [ submit that is
by no means the spirit in which the legislativ
powers of the Province are to be construed. On
the contrary, the recognized spirit of interpreta
tion is just the opposite

My learned friend acknowledged fairly that, in
the correspondence and discuss.ons which have
from time to time taken place, in the first place,
nothing occurred which should bind the Court
and, in the second place, no distinction was at
tempted to be drawn, such as is now brought for-
ward, between the two subjects of Provincial
oftences, and Canadian Criminal Law. On the
other hand, I think the fair inference to be drawn
rom all this correspondence, as I shall shew your
Lordships very plainly in respect to some of the
later passages,is that what was exclusively present
to the minds of those engaged in the discussions
was Canadian Criminal lLaw Although the lan
guage used may be large, yet it was Canadian
Criminal Law, and Pardons for crimes under
Canadian Criminal Law, which alone were really in
debate

Then my learned friend acknowledged that by a
report of the Law Magazine of Quebec it appeared
that the Local Goverment there had been, from
time to time or habitually, exercising some power
of commutation or remission ; but he said that he
thought 1t had been generally acquiesced in
here that there was no such power. I am not
instructed to make any such admission; on the
contrary I believe that instances can be produced,
perhaps rare, but instances can be produced in
Ontario in which similar action has been taken, as
was taken in Quebec. But,as my learned friend
frankly agreed, neither action nor inaction can affect
the 41«'(‘i\i(\ll l)" this x]lu'xlllvn. \\)IH“H comes flree
from anything that could hamper the judgment of
the Court in a judicial decision now for the first
time invoked.

My learned friend then said that in Iingland the
notion that pardon is a high prerogative is shown
to be still preserved, because its exercise is still
kept vested in one person, the Home Secretary
[ do net think that observation is of force. The
Home Secretary 1s the appropriate responsible
officer. It isclear that, in a country of moderate
territorial dimensions, of very easy and rapid
communication by mail and telegraph between its
different parts, ruled by one set of laws, where
neither distance nor circumstances create difficulty
in disposing, almost at a moment's notice, of such
questions, it is clear that there is no ground of
convenience for a distribution of this prerogative,
for the creation of divers officers to be entrusted
with this power, to be exercised in different
parts of England. It is clear on the contrary
that, for laws which are passed by and which

I

aflect the whole body of the Linglish people, for
the administration of which laws responsible
otlicers are to be appoimted, there are convent
ences 1n unity of administration It would
be inconvenient that there should be one per-
son with one notion as to remissions for Wales,
tnother person with [«'xh Lps another notion as to
remissions for the south, and yet another for the
wrth of England ; and that the executive action
of each, in a matter in which discretion certainly
plays a great part, should be criticized not merely
as the exercise of this prerogative is now criticized,
but criticized with the additional embarrassment
produced by contrasts between the action of the
different otticers.  Unity in that respect is also
important, because you have unity in all other
respects ; you have one political entity, one set of
laws atfecting all, and y 'u have, and ought to have
the responsibility of one man for the exercise of
one prerogative to the people who make and who
live under the laws in respect of which that prero-
gative is to be exercised. As for ll'l-ll\ll.l'lirllgll
the laws are said to be the same, yet their admin-
istration, including that of the prerogative of
pardon, is vested not in the Home but in the Irish
oftice.  With us all these arguments work just the
other way

Then my learned friend, Mr. Lefroy, referred to
Mr. Dicey as to the nature of the prerogative; and
while I acknowledge that he has made the obser-
viations quoted by my learned friend, yet 1 do not
need to go |u')u]]|1 Mr l'i(('.\'.\' own work for the
establishment of the fundamental principle which
[ invite your Lordships to lay down, and by which
the decision of this case is, as I submit, governed
And perhaps, as my learned friends lay so great
stress on Mr. Dicey, it may be well to quote him
more fully and exclusively than else I might be
1“\}1(»\(‘(1 [HlIH i

Without touching at this moment upon his
comments upon Blackstone's view, 1 wish to refer
to a few pages in which material observations are
made

[ refer to pages 59 and 6o:

Doctrines have at times been maintained which went very
near to denying the right of Parliament to touch the pre-
rogative ;
and he points out that at this day (no matter how
great the powers, as for example those connected
with the right of making treaties, and the right
of making war and declaring peace, which he
specifies as being left, by the law, in the hands of
the Crown, and as being exercised, in tact, by the
executive Government)

No modern lawver would maintain that these powers,or any
other branch of Royal authority, cannot be regulated or
abolished by Act of Parliament,

That is the present constitutional and legal
doctrine upon even the most precious and the
highest prerogatives

Then, with reference to his distinction between
the constitution of a country like that of Canada,
and the British constitution, we have to deal, not
with the legal view which at one stage and mainly
he expounds, but with the political view which
the Court here, as the interpreter of a political
constitution, has necessarily to adopt. I refer to
page 66, in which he points out that the word
“Sovereignty ' is sometimes employed in a politi-
cal, rather than in a strictly legal sense.

That body is * politically "’ sovereign or supreme in a State
the will of which is ultimately obeyed by the citizens of the
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State.  In this sense of the word the electors of Great Britain
may be said to be, together with the Crown and Lords, o
perhaps in strict accuracy independently of the King and the
Peers, the body in which sovereign power is vested., For, as
things now stand, the will of the electorate and certainly of
the electorate in combination with the Lords and the Crown
is sure ultimately to prevail on 1l subjects to be determinad
by the British Government, The matter indeed may be
carried a little further, and we may assert that the arrange
ments of the constitution are now such as to ensure that the
will of the electors shall, by regular and constitutional mean
always in the end assert itself as the predominant influence
in the country,

Then, at page 77 he indicates his view of the
system of representative Government, and its
eftect.

All that it is here necessary to insist on is that the essential
property of representative Government 18 to produce co
incidence between the wishes of the Sovereign and the
wishes of the subjects; to make, in short, the two limitations
on the exercise of Sovereignty absolutely co-incident.  This,
which is true in its measure of all real representative Goy
ernment, applies with special truth to the English House of
Commons,

At pages 83 and 84 he refers to the possibility
of framing the law of the English constitution in
writing, enacted in the form of a constitutional
code, and speaks of the Belgian constitution in
the terms to which I referred yesterday.

Page 103 :

The Colonial Legislatures, in short, are within their own
spheres copies of the Imperial Parliament. They are within
their own spheres sovercign bodies; but their freedom of
action is controlled by their subordination to the Parliament
of Great Britain,

At page 108 he discusses

The nature and extentof the control exerted by Great Britain
over Colonial legislation,

and indicates that

the tendency, in the first place, of the Imperial Government
is, as a matter of policy, to interfere less and less with the
action of the Colonies, whether in the way of law-making o1
otherwise,

Then at page 131, he gives his definition of a
Federal State :

A Federal State is a political conwrivance intended to
reconcile national unity and power with the maintenance of
“Grate rights.,! The end aimed at fixes the essential
character of Federalism. For the method by which Feden
alism attempts toreccncile the apparently inconsistent claims
of national sovereignty and of State sovereignty consists of
the formation of a constitution under which the ordinary
powers of Sovereignty are elaborately divided between the
common or national Government and the separate States.

The details of this division vary under every different
Federal constitution, but the general principle on which it
should rest is obvious, Whatever concerns the nation as a
whole should be placed under the control of the national
Government. All matters which are not primarily of com-
mon interest should remain in the hands of the several
States,

At page 160 he refers to a most important
element of Federalism ;—

Federalism, lastly, means legalism-—the predominance of
the judiciary in the constitution —the prevalence of a spirit
of legality among the peopie.

That 1n a confederation like the United States the Courts
become the pivot on which the constitu’ angements
of the country turn is obvious. Soveres, todged in a
body which rarely exerts its authority, and has (so to speak)
only a potential existence; no lLegislature throughout the
land is more than a subordinate law making body capable in
strictness of enacting nothing but by-laws; the powers of the
executive are again limited by the constirution; the inter-
preters of the constitution are the Judges, The bench, there-
fore, can and must determine the limits to the authority both
of the Government and of the Legislature ; their decision is
without appeal ; the consequence follows that the Bench of
Judges is not only the guardian but also the master of the
constitution, Nothing puts in a stronger light the inevitable
connection between Federalism and the prominent position
of the judicial body than the history of modern Switzerland,

which history he sketches I'hen he comments
upon its records

I have read the last passage, because 1l seems to
me that we must realize, that the discussion of this
case forces us to realize, the peculiar character of
that jurisdiction, which the Court is now called
upon to exert.  We must realize the view that it 15
not by an appeal to laws only, it is not by an ap
peal to what is set down in codes, it is not by an
appeal to judicial decisions, it is not by an appeal
to that portion of our constitution which is em
bodied in formal and statute lae, but it 1s by a
reference to the whole constitution, to the conven
tions of the constitution, to the principles of the
constitution, to those political elements which I am
endeavoring to make clear, it is thus only that we
can place ourselves in a position to determine the
true meaning of the constitution, and the range of
powers of the one, and of the other, of the several
law-making bodies, or political organizations which
exist under that constitution. This 1s the reason
why this argument proceeds in ways unaccustomed
to the Courts: it 1s on this account that I am
obliged to ask your Lordships to look into the
principle of the British Constitution, and to settle
the interpretation of that phrase as applied to
Canada and the Provinces in the Act, and therefore
to enter into a domain which is more ordinarily
that of the statesman and the politician than of
the lawyer, the jurist, or the Judge. But still so
must it be. Our constitution is not wholly writ
ten; it is one which incorporates, by a phrase or
two, that vast aggregate of unwritten conventions,
codes, ethics, views, understandings, customs
which are embodied in the phrase, ** The British
Constitution ' ; and these we must consider: the
essential principle we must ascertain; by that
essential principle we must be governed, when we
come to settle this question of the extent of the
executive and of the legislative powers which are
vested in any one of the political bodies existent
under the Act.

Then at page 3209 Dicey speaks of “The respon-
sibility of Ministers,” and points out how much
it means, and the extent to which it affects the
prerogative of the Crown

At page 347 he speaks of ** The discretionary
powers of the Government,” and shows that the
doing of numerous most important acts, as for
instance, the dissolution and convocation of Par-
liament, the making of peace or war, the creating
of Peers, the dismissal of a Minister from office,
or the appointment of his successor, lies, legally,
at any rate, within the discretion of the Crown,

They belong, therefore, to the discretionary authoriry of
the Government. This authority may no doubt originate in
Parliamentary enactments, and in a limited number of cases
actually does so originate.

And he gives the case of the Naturalization Act

With the exercise, however, of such discretion as is con
ferred on the Crown or its servants by Parliamentary enact
ments we need hardly concern ourselves. The mode in
which such discretion is 1o be exercised is (or mav be) more
or less clearly defined by the Act itself, and is often so closely
limited as in reality to become the subject of legal decision,
and thus pass from the domain of constitutional morality into
that of law properly so called. The discretionary anthority
of the Crown originates generallv. not in Act of Parliament,
but in the “prerogative," a termi which has caused more per-
plexity tostudents than any other expression referring to the
constitution.  The ‘ prerogative' appears to be both
historically, and as a matter of actual fact, nothing else than
the residue of discretionary or arbitrarv authority, which at
any given time is legally left in the hands of the Crown. The
King was originally in truth what he still is in name, * the
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He refers to the trial, in 1791, of Mr. Reeves
under the order of the House of Commons and
states

I'he power of the Crown was anterior to that of the House
of Comimon From the time of the Norman Conquest down
to the Revolution of 1688, the Crown possessed in reality
many of the attributes of Sovereignty I'he prerogative i
the name for the remaining portion of the Crown's original
wuthority, and is therefore, as alrcady pointed out, the namni
tor the residue of discretionary power left at any moment in
the hands of the Crown, whether such power be in fact ex
ercised by the Queen herself or by Her Minister Lvery
Act which the execative Government can lawfully do with
out the authority of an Act of Parliament is done in virtue of
this prerogative. If, therefore, we omit from view (as we
conveniently may do) power mferred on the Crown or it
servants by Parliamentary enactments, as for example under
an alien Act, we may use the term, ** prerogative ' as equiva
lent to the discretionary authority of the Executive, and then
lay down that the conventions ot the constitution are in the
main precepts for determining the mode and spirit in which
the prerogative is to be exercised, or what is really the saine
thing, for fixing the manner in which any transaction which

can legallv be done in virtue of the Royal prerogative (such
as the making of war or the declaration of peace) ought to be
carried out. This statement holds good, it should be noted,

of all the discretionary powers exercised by the Executive,
otherwise than under statutory authority ; it applies to Act:
really done by the Queen herself in accordance with Her
personal wishes, to transactions (which are of more frequent
occurrence than modern constitutionalists are disposed to
admit) in which both the Queen and Her Ministers take a
real part, and also to that large and constantly increasing
number of proceedings which, though carried” out in the
Queen’s name, are in truth wholly acts of the Ministry, The
conventions of the constitution are in short, rules intended to
||'~_:Il].|||‘ the exercise of the whole of the lr‘!luillilt;‘ discr

tionary powers of the Crown, whether these powers are
exercised by the Queen herself or by the Ministry,

Then he gives a number of instances, and pro-
ceeds

The result follows, that the conventions of the constitution
looked at as a whole are customs, or understandings as to
the mode in which the several members of the sovereign
legislative body, which, as you will remember, is the “ King
in Parliament,” should each exercise their discretionary
authority, whether it be termed the prerogative of the Crown
or the privileges of Parliament. Since, however, by far the
most numerous and itmportant of our constitutional under
standings refer at bottom to the exercise of the prerogative,
it will conduce to brevity and clearness if you treat the con
ventions of the constitution, as I shall do for the rest of this
lecture, as rules or customs determining the mode in which
the discretionary power of the Executive, or in technical
language the prerogative, ought (z.e., is expected by the
nation) to be employed. i

Having ascertained rhat the conventions of the constitu
tion are (in the main), rules for determining the exercise of
the prerogative, we may carry our analysis of their character
a step further. They have all one ultimate object. Their
end 1s to secure that Parliament or the Cabinet which is
indirectly appointed by Parliament, shall in the long run give
effect to the will of that power which in modern England is
the true political sovereign of the State—the majority of the
electors, or (to use popular though not quite accurate lan
guage) the nation. At this point comes into view the full
importance of the distinction insisted upon in a former lec
ture between ‘legal’ sovereignty and ‘“political” sove
reignty,

He points out the legal sovereignty of Parlia-
ment and goes on

But, if Parliament be in the eve of the law a supremc
Legislature, the essence of representative Government is,
that the Legislature should represent or give eftect to the
will ot the political sovereign, I mean of the electoral body,
or of the nation.

At page 355:

The conventions of the constitution now consist of customs
which (whatever their historical origin) are at the present
day maintained for the sake of ¢nsuring the supremacy of
the House of Commons, and ultimately, through the elective
House of Commons, of the nation. Osir modern code of con-
stitutional morality secures, though in a round-about way,

-

’
)
vhat is called abroad the sovercignty of the people ["hat
this i y becotmie ipparent it we examine into the ettect ot
one or two among the leadi irticles of this code I'he rule
that the powers of the Crown must be exercised through

Ministers who are members of one or other House of Parlia
ment and who command the conhdence of the House of
Commons really means that the elective portion of the Legi

lature in effect, though by an indirect process, appoints the
exceutive Government; and, further, that the Crown, or the
Ministry, must ultimately carry out, or at any rate not con
travene, the wishe f the Hous» of Common But as the
proce of representation is nothing else chan a mode by
which the will of the representative body or House of Com
mons is made to coincide with the will of the nation, it follows
that a rule which gives the appointment and control of the
Government mainly to the House of Comimons is at bottom a
rule which gives the election and ultimate control of the
cxoecutive to the nation

\t page 3606

Neither the Crown nor any servant of the Crown ever
refuses obedience to the grand principle

Do you want the principle of the British con
stintion ? Here is where 1 think Mr. Dicey
states it

the grand principle which, as we have seen, underlies all
the conventional precepts of the constitution, namely, that
government must be carried on in accordance with the will
of the House of Commons and ultimately with the will of the
nation as expressed through that House. This principle is
not a law; it is not to be found in the statute book ; nor is it
a maxim of common law; it will not be enforced by any
ordinary judicial body, Why then has the principle itself,
as also have certain conventicns or understandings which
are closely connected with it, the force of law ?

And he proceeds to state why it has the force of
law ; but there is the principle

At page 381 he discusses a very interesting
question, of which marked examples are to be
found in late davs, some in England, and some in
Canada, both in Provincial and in Dominion
affairs

What is the reason why no one can describe with pre-
cision the limits to the influence on the conduct of public
aftairs which may rightly be exercised by the reigning
monarch, and how does it happen that George the Third
and even George the Fourth each made his personal will or
caprice tell on the policy of the nation in a very different
way and degree from that in which Queen Victoria has ever
attempted to exercise personal influence over matters of
state

I'he answer in general terms to these and the like enquiries
is, that the one essential principle of the constitution is
obedience by all persons to the deliberately expressed will
of the House of Commons in the first instance, and ultimately
to the will of the nation as expressed through Parliament.
I'he conventional code of political morality is, as already
pointed out, merely a body of maxims meant to secure
respect for this principle,

Then he goes on to discuss it.

At page 387 he gives a very interesting discussion
of what the revelations of political memoirs and
the observation of modern public life make clear
as to our constitution

I'he frst is, that while every Act of State is done in the
name of the Crown, the real executive government of Eng-
land is the Cabinet. The second is, that though the Crown
has no real concern in a vast number of the transactions
which take place under the Royal name, no one of Queen
Victoria's predecessors. nor it may be presumed Queen Vic-
toria herself, has ever acted upon or aftected to act upon the
maxim originated by Thiers, that * the King reigns but does
not govern."

And he proceeds to discuss all that; and he
points out that the degree of influence which, sub
rosa, 50 to speak, without publicity at any rate,
the reigning monarch, under our constitution, may
exercise, 1s a vague, fluctuating, and unknown
quantity ; partly, I suppose, because it is exer-
cised ‘“under the rose,” partly because no man
can tell the actual extent to which in any case the
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nation wishies that tne personal influes ol the
Sovereign should weigh But, he points out that
in old times personal views much more prevailed

and he cites, as showing the characters and cus
toms of the country, a fictitions incident which

pertains to this very prerogative of Pardon

it one can discern a

In small things as much a v
tendency to transfer to the Cabimet powers once actually
excercised by the King., The ene between Jeanie Deans
and Queen Caroline 1s a true picture ot a ene which
might have taken place under George the Second.  George
the T'hird’s irmne ecured the execution of Dr. Dodd
At the presert day the right of pardon belongs in fact t
the Home Secretary. A modern Jeanie Deans woul
referred to the Home Office ; the question whether a
popular preacher should pay the penalty of his crime
would now, with no great advantage to the country, b
answered by the Cabine

)

Then at page 300 he asks

What, again, is the real effect produced by the survival
of prerogative powers

And after pointing out that a very considerable
amount of influence 1s given to, or remains with
the monarch, in consequence of acts being done in
the name of the monarch, he yet shows that it is far
more important to notice the way in which the
survival of the prerogative affects the position of the
Cabinet

It leaves in the hands of the Premier and his colleagues,
large powers which can be exercised and constantly
are exercised free from parliamentary control. This
is specially the case in all foreign affairs Parliament
may censure a Minister for misconduct in regard to the
foreign policy of the country, But a treaty made by the
Crown, or in fact by the Cabinet, is valid without the
authority or sanction of Parliament ; and it is even open
to question whether the treaty making power of the
Executive might not in some cases over-ride the law of
the land. It is not Parliament, but the Mimstry, who
direct the diplomiacy of the nation.

He refers to the restrictions placed, in the
United States, upon the power, and adds

The survival of the prerogative, conferring, as it does,
wide discretionary authority upon the Cabinet, involves a
nm\mﬁnrlu e which constantly escapes attention, It im-
mensely increases the authority ot the House of Com
mons, and ultimately of the constituencies by which that
House is returned.

At page 303 he cites the well-known instai ce in
which Mr. Gladstone, after the House of Lords had
declined to agree to the legislation which had
been carried through the FHouse of Commons with
reterence to the reorganization of the British army,
accomplished his measure, or enforced their assent,
through the Royal Warrant abolishing purchase.
But, that, of course, was done in the name of the
Crown, by the Cabinet

If government by Parliament is ever transformed into
government by the House of Commens, the transforma-
tion will, it may be conjectured, be etfected by use of
the prerogatives ot thie Crown.

At page 7;‘_11). again, he speaks “'. tin‘- two guiding
principles of the law of the constitution, which he
distinguishes from the conventions of the consti-
tution. The first is the sovereignty of Parliament,
which means in effect the gradual transfer of power from
the Crown to a body which has come more and more to
represent the nation. This curious process, by which the
personal authority of the King has been turned into the
the Sovereignty of the King in Parliament, has had two
effects ; it has put an end to the arbitrary powers of the
monarch ; it has preserved intact and undiminished the
supreme authority of the State.

And the second principle is the authority of law.
I have read your Lordships these extracts in
order to remove, even by the use of my learned

fricnd's own weapon, the mystery and the magic in
which, when one deals with this question of pre
rogative, it is attempted to enshroud it If we are

to be governed in this Province according to the
principle of the British Constitution; if we are here
to exercise those powers ol representative govern
ment, which, I think I have shown from my learned
friend'sauthority, embody the fundamental principle
of the British Constitution, as interpreted in om
day, then the application of that rule necessarily, |
submit, ||".H|)\ s the argument ol my learned
friend upon prerogative in the general, as well as
in the particular point on which the ms™» part of
this discussion turns, that of pardon
\s I observed vesterday, had this statute been
differently framed, a very grave question might
have arisen as to the power of pardon for crimes
against Canadian law; because there 1is, with
reference to those departments of legislative power
which include this subject, a partition of powers ,
and it would be necessary to determine on which
side of the line the subject fell, in view of that par
tition You find the legislative power as to
laws affecting property and civil rights, and the
enforcement thereot by 1»«'”.«1 sanctions, given to
the local Legislatures: and that as to criminal law
given to the central Legislature ; you find also that
curious and illogical division of *the adminis-
tration of justice ' which was fully discussed in the
Oueen v. Wason
~If the administration of justice in its entirety, in
its largest sense, including the making of the laws
which indicate what the justice of the country
shall be, as well as the carrying out of those laws,
if the whole subject in that largest sense, had
been in the hands of one or other of the lLegisla
tures, this power, being a part of it, would have
belonged in its entirety to that Legislature
There being a partition, and a partition not logi
cally defensible, a question exists, and may, some
day perhaps, arise, as to the side on which the
power falls with reference to the Canadian Crimi-
nal I.aw. Much is to be said in favor of the
Dominion, as the maker of Criminal laws; more,
[ dare say, in favor of the Dominion, than in
favor of the Province: but something also might
be said in favor of the Province, We have no
concern with that here and now. This Act, as |
have shown, has nothing to do with pardon for a
Canadian sentence, for a sentence imposed under
any Act which might be validly passed by the
Canadian Parliament. This Act has to do only
with sentences which are passed under the
authority, either of a Provincial law, or of legis-
lation which the Provincial Legislature can repeal
or amend, and which is, therefore, practically
Provincial legislation ; in respect of which it may
be said that the Province has created, or }w{'
mitted the continuance of the law creating the
offence; in which the Province has created or
permitted the continuance of the law creating the
penalty; in which the Province can abolish or
alter the law creating the offence or the penalty ;
in which the Province can pass an Act of Grace,
or an Act making the law inapplicable to any
particular offender, either before or after convic-
tion; in which therefore, as I contend, the Pro
vince can legislatively either remit or commute,
or authorize the executive remission or commuta-
tion of what I may call its own sentence.
This is a local and private matter; it is a mat-
ter, ex concessis, affecting Provincial, as distin-
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guished from Canadian or Imperial interests,; it
concerns only the sanction, the machinery created
by the Province, for securing the efhicient obsery
ance of laws Provincial in their nature, extending
only to the bounds of the Province, aftecting only
the interests of the Province, made for the people
within the Province, made to further the views of
the Province, and modified, repealed, changed, en
forced, or on occasion remitted, in the interests
of the people of the Province. It is that body of
Her Majesty's subjects composing the people of
Ontario which ex concessis, 1s alone interested 1n
these laws; in their enforcement ind in their
remission, That being so, | say, first of all, that it
is natural and reasonable that the administration
and execution of these laws, in all their respects
(including the very important question, whether in
any particular case substantial justice demands
that a sentence should be enforced to the end, or
will be best served by its being remitted or
commuted), being exclusively Provincial, should
be dealt with exclusively by Provincial authority,
Not merely is that reasonable, but it 1s essential ;
it is vital ; because, if we admit, as we must admit
that laws require sanctions in order that they may
become more than forms and shams ; if we admit,
as we must admit, that that view is not merely
well founded, but is <-\|l1<-\\\|)’ recognized by the
Constitutional Act; if we admit, as we must admit,
that the power of absolving from the sentence of
the law may, if improperly or too freely exercised,
and will, in proportion to the extent to which it is
so exercised, destroy or minish the efficacy of the
law, then we must agree that it is not merely con
venient, not merely appropriate, not merely
natural and reasonable that the power should
l)(‘lun;,' to that pHHIi( al entity which has exclusive
control over all other aspects of the law, but that
it 1s vital and essential that it should so belong
Suppose a state of things in which the opiwion
of the larger community, represented in the Parlia
ment of Canada, differs from the opinion of that
smaller community which is represented in a
Provincial lLegislature, Take a small Province,
take Prince Edward Island : take even a large one,
this Province of Ontario; suppose that different
«otions, rightly or wrongly, prevail at Ottawa, from
tnose prevailing at Charlottetown or Toronto, as to
making a particular act an offence at all, or as to
punishing that offence to a particular degree.
Suppose that the Canadian Parliament, controlling
the Canadian Ministry and directing the Govern-
ment of Canada, is of the opinion that a local law
is a bad law, or that a local sentence prescribed
under that law is a barbarous sentence ; that there
should be no such prohibition as the local law
makes, nor any such sentence as the local law
allows; or that in any particular case the sentence
awarded is too sever Under these conceivable
conditions yon are asked to abstract from the local
authoritiesthe powerof practically deciding whether
their law shall remain in force, and to give that
power to that other and different government of
that other and different entity, the Dominion of
Canada, whose public opinion differs from the
public opinion of the Province concerned. You
are therefore asked to interfere in a most serious
degree with the principle of local self-government
in those subjecis which have been assigned as
solely and exclusively within the competence of
thie Provincial Legislature.
Now what is pardon ? I think it may be properly
stated that pardon is a part of that whole

comprised in *the administration of justice
I have sail that, in the large sense in which 1 here
use that term, I include legislation with reference
to the criminal law ind I theretore include a
divided subject Pardon is an Act which is de
igned to ** make the punishment fit the crime’
that is the substantial ground for the commutation,
or remission of a sentence [t is not in the slight
est degree the exercise of caprice. It is not to be
used according to the quantity or quality of the
milk of human Kkindness, to which one of my
learned friends referred, which may be existing in
the wielder for the moment of the power. He is
bound to consider, and he certainly has oftentimes,
as some of us know, a most painful task in weighing
the general eftect of his decision \What is mis
called mercy to the individual may be gross
injustice to the State.  He must consider the effect
of interference with the sentence of the Court ; he
must ascertain the general principles upon which
he should act; and apply them to each particular
case, He must, as far as possible, do those things
with reference to the question which comes before
him, which the officers of the law would have done,
had they, when they acted, been possessed of all
the circumstances

[t i1s just because it is impossible to meet, in
advance, all difficulties, to foresee all contingencies,
to ensure that all the materials shall be produced
before sentence, to avoid all possibility of mistake ;
and also because it is needful to consider subse
quent events which may in practice alter and affect
the severity of the sentence, and which may,
therefore, call for a nominal alteration in the
sentence in order to preserve its real eharacter ; it
is because and on account of all these considera-
tions, that the power of commutation or remission
is set up; and it is on these accounts only that it
is at all defensible. It is in truth justice, not
mercy. Instances of that truth have deen shown
in the course of this argument. The case is put
of conviction for a crime, I care not whether
serious or otherwise, as to which it has been
demonstrated, perhaps next day, perhaps after
long years, that there was a mistake; perhaps there
was perjury, perhaps a mistaken identity ; some-
thing at any rate has turned up showing plainly
that the wrong man had been convicted, that an
innocent man had been convicted What does he
get? He gets what is called a ‘‘pardon.” A
‘pardon " for the crime of which he has been
found innocent | But we perfectly understand that
it is exdebito justitice ; that it is the acknowledge-
ment, although in the form of pardon, that the
convict was not guilty o1 the offence : and in late
years, in some cases remarkable for their hardship,
a slight, though inadequate, compensation has been
given for the wrong and suffering inflicted ; in such
cases as have strongly attracted public attention
and excited sufficient commiseration to press
action on the Executive, there has been some
recognition of the wrong done by the State to the
individual, in the way of some poor compensation
to those who had been convicted and had suffered
in mistake.

Then, you find instances where certain character-
istics of the particular offence were not brought
to the attention of the Court ; or you find the case
of iil health subsequent to conviction, which my
learned friend put, and which I tried to answer at
the moment. Such cases are not all infrequent.
Take the case of a man sentenced for five years to
the penitentiary ; he developes illness; sometimes,
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no doubt, illness is shammed ;| but sometimes it i
serious ; it 15 established that confinement in the
penitentiary for five years will mean death, o
permanent 1ll health vill kKill or wreck the man
I'hat was not the sentence of the law the law did
not intend to inflict permanent loss of health, still
less to inflict loss of life, when it gave a sentence of

five years, ‘The Judge did not intend these other
results I'he senience would not have been
awarded had it been foreseen that such a result
would take place, and that without remedy. The

practical sentence,soaltered, has become inappropri
ate to the oftence ; and Justice requires a remission
and so remission takes place; but all goes under
the name of pardon. It is the same kind of pro
cedure as was introduced in early days, in the
Hl‘l‘.{lll.ll( ourt of l'«|x|||\.lw tempel the rigour, as it
was called, of the common law when, 1n the
complication of human aftairs, things had so turned
out that injustice might be done, which the rigid
common law was not capable of recognizing
which in fact it was obliged to enforce. So its
rigour was tempered ; but it was tempered, not by
the measure of ‘“the length of the Chancellor's
lbnnl,” but on [Hlll‘ll']l‘\ settled to be -w||nl'llu'«‘.
Such, I submit, are the principles applicable to the
exercise of the prerogative of pardon

Now, Bentham has been referred to; and, of
course, Bentham discusses the subject more at
large, and sometimes with reference more to what
ought to be than to what is. Still, I think, he
throws some light upon it. In Vol. I, page 528,
in the Appendix, on death punishments, Bentham
is dealing with the evil properties of the death
punishment, of which he was an inveterate oppon
ent. He enumerates those evil properties, and, as
a fourth, he points out that it enhances the evil
effects of undue pardon. He speaks of pardon
being, as yet, on an unapt footing; and, touching
on this inaptitude, he speaks of punishment as
everywhere necessary, and the application of it as
everywhere a necessary part of judicial procedure

But, he says, of that same procedure, power of pardon
is moreover a requisite part: power of pardon, that is to
say, as above, power of arresting the hands of the Judge,
and preventing him from applyving punishment, notwith
standing that demand for it, which the conviction ot the
accused has proved to have taken place. Requisite, | say,

not necessary ; for, without the existence of any such
power, government might be anywhere carried on. But,
in this case, evils of no small magnitude would unavoid
ably have place—evils, which, by apt application of par
don-power, may be excluded; and, by such application
as is actually made of them—are, in a degree more or less
considerable, everywhere excluded.

Then he goes on to discuss all the evils produced
by the unapt application of the pardon-power;
and the restrictions on its exercise ; and he speaks
of its being in the hands of a functionary, who is
the monarch, and discusses difficulties which
arose according to the then existing theory of
government
< In Vol. 2, page 579, after referring to certain
legislation upon the subject of pardon, he goes on
to say :

What is called mercy, let it be remembered, is in many
cases no more than justice ; in all cases where the ground
of pardon is the persuasion of innocence, entertained

either notwithstanding the verdict, or in consequence of
evidence brought to light after the verdict.

Then in Vol. g, page 36 -
T“,“‘“ vocabulary of tyranny belongs the word mercy.
The idea expressed by this word is a sort of appendage

to, and antagonizes with, the idea designated by the word
justice.

I'h rd fustice \ but t commonly employed,
matche with the word reserved, a ipplied to punish
ment Inth ense, penal juitice is exercised by the ap
plication ot pun ent on the occasion on which, and
the quantity in At s deserved,  In this case, it
mercy be exercised it In opposttion t ind at the ex
pense of justice; 1n so faras mercy Is exercised, justice 1y
not done \What in thi \ n oevery 1se, the groatest
happin of the greatest number requires, | that it, on
the occasion in guestion, the application ot the punish
ment in guestion would be conducive to that happin
the punishment should be applied; it not, not; if, in
either case, justice is administered, nosuch thing as mercy
1% exercised in either case, Under a government which
has, tor its actual end, the greatest happiness of the great
est number, thus it is that mercy is unknown Mercy un
known-and why Only because tyranny is unknown.

Under a representative democracy=under the govern
ment of the Anglo-American United States, for instance,

mercy unknown, or at least might be » with great ad
vantage, and therefore ought to be unknown., Under that
government, tor a functionary a uch to stand up on any
occasion, and sav, I will, on this occaston, show mercy,
would be as much as to say-—the power of a tyrant is in
my hands but on this occasion I will not exercise it,

Soagain, he speaks of the quantity of punishment,
ind the quantity of mercy under a limited mon
wrchy, and refers to the effect, and the method by
which it was in his day carried out in England,

Remission of punishment, yes : for that, there may be
good reason onvarious occastons : but they are all of them
capable of being, and all of them ought to be, specitied.

In one word, mercy and justice are incompatible, In a
government where there is room tor mercy, it is because
justice is over-ruled by cruelty, As mercy is a subject of
praise, the more cruel the tyranny, the greater is the
room made tor praise.

Then | refer to Blackstone's Commentaries,
which, even with due regard to those reserves
which Mr. Dicey properly says are to be made in
his case, are still fit to be considered in this
connection

Vol. 1, page 239

All otfences are theoretically against either the peace of
the Sovereign or his Crown and dignity, For though in
their consequences they generally seem, except in the
case of treason, and a very tew others, to be rather offences
against the Kingdom than the Crown ; yet, as the public,
which is an invisible body, has delegated all its powers
and rights, with regard to the execution of the laws, to
one visible magistrate, all attronts to that power, and
breaches of those rights, are immediately offences against
him, to whom they are so delegated by the public, He is
therefore the proper person to prosecute for all public
offences and breaches ot the peace, being the person in-
jured in the eve of the law., And this notion was carried
sofar in the old Gothic Constitution,wherein the Sovereign
was bound by his coronation oath to conserve the peace,
that in case of any forcible injury ottered to the person ot
a fellow subject, the oftender was accused of a kind of per-
jury, in having violated the coronation oath : dicedatinr
fregisse juramentum regis juratum. And hence also arises

rative, that of pardoning

another branch of the prer
oftences ; for it is reasonable that he only who is injured
should have the power ot forgiving., Of prosecutions and
pardons I shall treat more at large hereafter; and only
mention them here, in this cursory manner, to shew the
constitutional grounds of this power ot the Crown, and
how regularly connected all thelinks are in this vast chain
of prerogative,

At page 239 the note gives this extract from
Hargrave

The ;m-mujli\wul mercy would seem to be lodged in
the Crown, not so much from the fiction that the Sovereign
is the injured party, as trom the necessity ot placing it
where it may be promptly and judiciously exercised. The
Executive has, therefore, in all countries, naturally and
necessarily been invested with the prerogative,

In Vol. 4, page 404, there is a further discussion,
in which the monarchical view is repeatedly put
forward and very strongly held up; and upon that
and Blackstone’s general notions of prerogative, I
ask your Lordships to consider the views of Mr.
Dicey.
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Dicey, page 8

Its true defect (Blackstone's Commentaries) is the hope
less confusion bo of language and of thought, intro
duced into the whole subject of constitutional law by
Blackstone's habit--—common to all the lawyers of his
time —ot applying old and inapplicable terms to new in
stitutions, and especially of ascribing in words to a mod
ern and constitutional King, the whole and perhaps more
than the whole ot the powers actually possessed and
exercised by William the Conqueror

And then he proceeds to quote Blackstone's gen
eral statement on the prerogative, and the language
of his criticism is pungent

It stands curtailed, but in substance unaltered, in the
last edition of Stephen’s Commentaries, It has but one
fault ; the statements it contains are the direct opposite
of the truth,

Mr. Dicey, is, perhaps, a little addicted to strong
language ; but that is what, with great reason, he
savs here

I'he Executive of England is in fact placed in the hands
of a committee called the Cabinet, It there be any one
person in whose single hand the power of the State is
placed, that one personis not the Queen, but the chairman
of the committee, known as the Prime Minister, Nor can
it be urged that Blackstone's description of the Royal
authority was a true account of the powers of the King at
the time when Blackstone wrote, George the Third en
joyed tar more real authority than has tfallen to the share
of any of his descendants, But it would be absurd to
maintain that the language I have cited painted his true
position. The terms used by the Commentator were,
when he used them, unreal and known to be so. They
have become only a little more unreal during the century
and more which has since elapsed,

And he cites again the suggestion that the King
is the fountain of justice and conservator of the
peace of the Kingdom.

Here we are in the midst of unrealities or of fictions,
Neither the Queen nor the Executive have anything to do
with erecting Courts of Justice. We should rlghlr\ con-
clude that the whole Cabinet had gone mad if to-morrow’s
Gazette contained an Order-in-Council not authorized by
statute erecting a new Court of Appeal. It is worth
while here to note what is the true injury to the study of
law produced by the tendency of Blackstone, and other
less tamous constitutionalists, to adhere to unreal expres
sions, The evilis not merely or mainly that these expres
sions (\dL,L_( rate the power of the Crown. For such con
ventional exaggeration a reader could make allowance, as

.hll\ as we do, for ceremonious terms of respect or of
social courtesy. The harm wrought is, that unreal lan-
guage obscures or conceals the true extent of the powers,
both ot the Queen and ot the government. No one in-
deed, but a child, fancies that the Queen sits crowned on
her throne at Westminster, and in her own person admin
isters justice to her subjects, But the idea entertained by
many educated men that an English King or Queen reigns
without taking any part in the government of the country,
is not less far from the truth than the notion that Queen
Victoria ever exercises judicial powers in what are called
her Courts. The oddity of the thing is that to most
Englishmen the extent ot the authority actually exercised
by the Crown, and the same remark applies (in a great
measure) to the authority exercised by lln Prime Minister,
and other high officials, is a matter of conjecture ;

and he points out reasons and circumstances

So you find that the language of Blackstone—
where he uses phrases to which my learned friends
adverted when they talked of the milk of human
kindness, and of this being practically an arbitrary
and personal prerogative, comprises obviously
phrases which have, for a very long time, had no
proper application even to this prerogative. On

the contrary, more and more has the exercise of

this prerogative by the person who, in the name
the Sovereign, does exercise it, the Home Secre-
tary—more and more, I say, has the actual conduct
of that official in the exercise of the prerogative
come under general, and public, and even parlia-
mentary discussion. In a statement which was
made in connection with the Riel case, and which

will be handed in to your Lordships, will be found
a collection of remarks by numerous Home
Secretaries during the last thirty or forty years,
showing the method of the exercise of the prero
gative, and making it perfectly clear, not merely
that as a matter ot fact the prerogative is exercised
by the Home Secretary, under his responsibility
to parliament, but that this fact has at last become
public and common knowledge,; that everyone
understands it ; and, we know very well that Mr.
Secretary Matthews, the person who at present
fills that office, has undergone frequent and severe
criticism in respect of his official action,  Nobody
has any imagination that the Queen, personally,
has aught to do with it.  The question then which
we are now called upon to discuss is not whether
this prerogative shall be exercised by the Queen,
but whether it shall be exercised by Home Secre-
tary Matthews, or Colomal Secretary Lord
Knutsford, or Minister of Justice Sir John
Thompson, or by Attorney-General Mowat
The question simply is—it being conceded on all
hands that the power isto be exercised by some
person who is ]'('\‘H»lel)l(‘ for its exercise to those
concerned in its exercise —~who is the fit person ?
And, who can the fit person be, according to those
principles of the British constitution to which
have referred? Who can the fit person be, save
that person who is responsible to that portion of
the ]u'n]v](' which is concerned in the matter, to that
portion of the people which makes the law, that
portion of the people which is governed by the law,
that portion ot the people which suffers or benefits
by the administration of the law, that portion of
the people which can retain or dismiss the officer
who acts under the law? Else, to the extent to
which this prerogative is administered by an
officer of some other government, whom the people
of the Province do not appoint and cannot dismiss

to that extent they are deprived of the benefit of
the great and underlying principle of the British
constitution, the power of governing themselves
according to their own will,

The definition of pardon given in Anderson's
Dictionary of the Law is that it is

an act of grace proceeding from the power entrusted with
the execution of the law, which exempts the individual on
whom it is bestowed from: the punishment the laws inflicts
for a_crime he has committed, Itisin truth a part ot the
administration of justice. This high prerogative the
King is entrusted with on a special confidence that he will
spare those only whose case, could it have been forescen,
the law itself may be presumed willing to have excepted
out of its general rules, which the wisdom of man cannot
possibly make so perfect as to suit every particular case.

There is an interesting account at page 513,
American Law Register, of the power of pardon,
directed more particularly to its exercise in the
United States, but also giving an account of the
English constitutional law as to the power of
pardon, and shewing the interventions which had
from time to time, and even in early days, taken
place by Parliament,

Page 526 :—

It was never doubted that the exercise of the King's pre-
rogative of pardon might be u\trunul or controllec { by
Act of Parliament and several Acts have been passed for
this purpose. Thus, the n.mspnrlmg and committing any
man to prison wnhnut the Realm is made by the Habeas
Corpus Act, 31 Car. 2, a crime unp.lrdun 2ble by the King.

By 12 and 13 William the ‘I hird. it is declared that
no pardon under the Great Seal ahﬂll ht' pleadable to an
impeachment by the Commones in Parliament.

By 2 Edward the Third, Ch. 2, and 14 Edward the Third,
Ch. 15, it is provided that no p: lr(lnn of homicide shall be
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granted, only where the King may do it by the oath of his he has deserved. There is hardly any perplexity in casu- g4
Crown, 7.e., where a man slayeth another in his own istry, or in the analysis of motive, which we may not be an
detence or l)) misfortune, called upon to confront, if we attempt to settle such a at
Ha (ks i 3 : y point with precision ; and accordingly the law ot our day
[hen the Royal power, in this respect, was en-  shews an increasing te ndency to abstain as much as pos 1
larged by 13 Richard the Second C., 1; so that  sible from laying down ;vml ive rules on the subject. In S0
at so early a time as that of Edward the Third the  France. the jury is left to decide whether the oftence ex
A s RN My S which it finds committed has been attended by extenu
<ing's power of pardon was l}mllml, and 1t ating circumstances: in England, a nearly unbounded
became a statutory prerogative in the reign of latitude in the selection of punishments is now allowed to m
Richard the Second, the Judge ; while all States have in reserve an ultimate pr
Mha sixthivol ST e G Al AL Ay remedy for the miscarriages ot law in the prerogative of ol
SIS A S QAN ITIGIO B, 1€ Lriminal Law . "‘h; pardon, universally lodged with the Chief Magistrate. i
azine," page 457, contains an interesting historical N o e l | 1 ali
statement, including an indication of the powers o2 YOV LIYR £ G o) T must observe that, with th
that existed at one time in the Lords of the reference tothe exercise of this particular prero- pr
Marches, in Wales, and I think also in the district 1"“\"‘ ”;‘“ 1‘“‘1" \"1”“' ”;’”l"“ “I“Chl h”‘l"l' 1n l“"‘ll be
between England and Scotland (I ;‘*“‘” used the ideas ot the ge ”‘]‘ il pu l' K]””“‘ ex
Hacarty, C. I The King sometimes exercised e very circumstance, (ulnmlt Illll( upon by Dicey, o1
the power with the aid and consent of Parliament ? of the existence of notions widely spread, lt'g-llthn}.. m
CounseL—Certainly, my Lord. It was a special l}.“', sovereign's }‘lil.\un;ll ;mtlT(mly as still sub- tel
form of Act of Parliament, but the power was sisting, and touching thf" P”“,”“"l q“’"““ of it
sometimes exercised in that way. prerogative, has ll;’l.(l special weight w ’,[,h regard to in
Hacarry, C. J.—It shews that the Crown shared this prerogative of so-called ** mercy " and ** par- to
with the Legislature upon those occasions the don; "m(,“ the very name “P‘.”.‘[”.“' .lh(' NEPYALAILE th
pardoning power ““mercy,” has served to maintain in the popular th
CounsteL—The Act of Grace is a well-known nlnn(l, longer H‘mn in other n]mncr:s utlu cngfnaltf S
anlinmentanysformiofiexercising thes pardoningl ot ctesn SHAUONS I A REtORGIIE e ACLOISC RO LA Ll cis
power. It has its specialties of procedure; it is individual or personal prerogative of the Crown. wi
ROt prvs‘nnlcd or prosecuted in the ordinary way. Many mhm(pn rogatives are of such a character, tic
Again referring to the old powers of the Lords Aand are exercised under such circumstances that de
of the Marches; the power of pardon was by 27 they do not strike the popular mind, or impress an
Henry the Eighth, vested solely in the King, in the general [h‘f“?{}” so forcibly as is the case in ad
those regions, that is to say, in the Marches, and respect of convictions after interesting public trials e
in Wales. And why? Because in that country as he incidents of the cause; the feelings which of
well as in the other parts of the Realm the l(in;{ must ;11\\‘;1:\'5 animate the breast of man, moved by pri
was the prosecutor of all offenders against the the condition of the wretch who is to suffer the jus
criminal laws of the Realm, and in His name all 7\'{""‘.{ 1"'1‘_‘111-\'.“11”"' law; the ']h‘"””imc' gyel) t];’l;.{l](‘, tiv
actions for fines and penalties were brought. It - ¢harac ter of the events; the shortness o1 the pre
was perfectly consistent, in theory, that the King interval within which the punishment is to follow 0
e 0 * ks ) vl o g o > 3 1 Yy o 3 1 w0 4 [ QP 1 - e - a
should, by means of a pardon, remit any punish- the finding ot the jury all Fh‘—“" things have made act
ment due to the public justice of which he was the the exercise of this particular prerog: m\(.ll]“, ]
embodiment ; and any fine or forfeiture, which he subject of _popular thought and interest, and of rea
would himself otherwise receive popular misconception too, more, perhaps, than aal
Hawkins' Pleas of the Crown, chap. 37, p. 520, l‘l)(‘ t‘-xm.\m- (’)t. any (“(h‘('[..sllkjh' power. ‘ llnsvlm}s- f6c
sec. 1. deals with the case of the Lords Marchers, conception has been seriously enhanced by the S5
and other, who had jura regalia, rights by ancient ;““” fresh memory retained of notorious historical wii
grant, or by Pn.g“-'imi(,” “and cites the Act, 27 instances, in which, under the guise of a consti- -
% § 3 $ y < : 4 (Yot (3] : . S atAlan 3 ey ative - 1 g whe
Henry the Eighth, vesting these powers in the tutional exercise of the pre rogative, at tll]‘l(.h when at
Crown prerogative notions stood much higher than they per
King v. Parsons, Holt's Reports 519 stand to-day, the monarch himself has been put by
= 3 forward as the granter or refuser of the prero- s
The BONS! of "”‘]“‘””ﬂ all offences is an inseparable gative of mercy. You have the instance which the 2
incident to the Crown ; and it is equally for the good of :t Atian 't: R atier iattRa Arart tru
the people that the King should pardon as that he Should  great master of the art of the novelist, the grea sul
punish. The King, by his coronation oath, is to shew exhibitor of the thoughts and fancies, habits and tha
mercy as well as to do justice. customs of the people, to whom reference is made .8
Vattel's Law of Nations, book 1, ch. 13, sec. l)_\" l)icv_\‘_, h.'lﬁ made familiar 1‘,\, the A;uﬂvcting pre
173 : episode of the journey and appeal of Jeanie Deans. sup
The very nature ot Government requires that the ex- l(i}tl;lill.(ll\'l("vth('.m](];( l;](,;](];\_ ln(ln, .I])\“' (Ell_‘(l\\v(il:::l“‘t:l}s (‘)‘" cas
ecutor of the laws should have the power of dispensing = e Vg G L wbis BALUS N S0 5 bet
with them when this may be done without injury to any  circumstances in which it would be naturally infi
p;-r\nn. and in certain particular c: m\“\\h(n ]Hn \u]lrm supposed, that for some reasons, the monarch was s
of the State lL‘(|leIO\ an n\u'ptlnn ence the right ot AL ; y A \ v a AT B T A\
granting pardons is one of the attributes of Sovereignty. ip(f 1.(1Il\ th'(. person ¢ un'(_( rne d,. becausc » they had Wi
But, in his whole conduct. in his severity as well as his ~ regard to attempts against his power and, no tha
mercy. the Sovereign ought to have no other objectin view doubt, against his safety ['hose ladies appealed any
than the greater advantage of society. A wise prince personally to their Sovereign for their husbands P
knows how to reconcile justice with clemency—the care of w5t TSenlsed o { dant) N R tior
the public safety with that pity which is due to the un-  theén lying under sentence ol death, — Not meta- Rel
fortunate. phorically but literally, Lady Nithisdale laid herself was
Maine’s Ancient Law, p. 380 at his feet, clinging to his l'nl).()\', praying for his mai
} mercy, Those tears and entreaties, of course, pro pop
The modern admimstrator of justice has confessedly duced no effect: the decision even then was in ey
one of his hardest tasks before him when he undertakes thetiBanas: SrllE thAb WAL WHAE the Bublic nav
to discriminate between the degrees of criminality which o 1 1al was what the public saw ; imb
belong to offences falling within the same technical de- it was that by which the public was impressed. lov:
\Lrlpt]l()n.] It 1\].«!\\&\\ L‘.l\)llll say tl;‘u aman 1; guilty of So, take the remarkable episode in which James, fait
manslaughter, larceny, or bigamy, but it is often most 3 g 7 :
difficult to pronounce what extent of moral guilt he has exhibiting a callousness which outraged common nati
incurred, and consequently what measure of punishment  decency, and the ordinary feelings of humanity, inc!
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gave an interview to his own nephew, Monmouth,
and allowed the unhappy man to kneel, imploring,
at his feet ; although he was all the time deter
mined to resist the supplications he allowed, and,
so far as he was concerned, to consummate the
execution,

All these things filled the mind of the public,
more or less, with the idea of a continuing personal
prerogative of pardon. But that notion,ina Court
of Justice, in a parliament, amongst constitution-
alists, amongst jurists, is as utterly exploded as
the notion of the personal exercise of any other
prerogative that can be named. \While there may
be some specialties perhaps even yet attending the
exercise of such prerogatives, for example, as that
o1 dissolution, or that of the choice of a first
minister, or the ennobling of a retiring first minis-
ter ; yet as to the vast mass of prerogative powers
it is common knowledge to-day, and it is becom-
ing common knowledge to-day with reference
to the exercise of the prerogative of mercy,
that the personal wishes, the personal views,
the personal influence, or the initiative of the
Sovereign have no more to do with the exer-
cise of these prerogative acts than they have to do
with any other act of Government. In this par-
ticular instance, as in all others, if the Sovereign
decides to take issue with the Minister of theday,
and not to follow advice to which that Minister
adheres, she must find someone else who will ad-
vise her as she wishes, she must act on the advice
of some Minister responsible to her people. The
principle of the British Constitution applies to this
just as much as it applies to any other preroga-
tive ; and therefore this, in common with all other
prerogatives, is to be exercised with responsibility
to that British community which is affected by the
act’

I have pointed out to your Lordships some
reasons why, in the general sentiment, this prero-
gative has been, up to a later date than others,
loosely considered as more personal to the
Sovereign, throughout the British Dominions,
within the British Isles, as well as elsewhere.

There is, perhaps, an additional reason why it for
a time appeared in our own Colonies to be one more
personal to the Sovereign; and to be exercisable
by her representative, independently, or otherwise in
communication with Her Colonial Secretary. In
truth, the general notion as to local action on this
subject, may be said to have rather retrograded
than advanced after the American Revolution. As
[ said yesterday, the old Colonies exercised the
prerogative before the Revolution It may be
suggested that at that time the necessity of the
case demanded it. In that age the communication
between the old and the new world was very
infrequent ; and the time occupied in transmitting
intelligence was very long and very uncertain.
With the facilities for speed in communication,
that difficulty was, if not altogether dissipated, at
any rate diminished. So again, after the Revolu-
tion, although the particular point upon which the
Rebellion mainly turned, that, namely, of taxation,
was at once and forever abandoned, still our own re-
maining Colonies, so far as their English-speaking
population was concerned, were composed, as I
have said, very largely of United Empire Loyalists,
imbued with the very strongest sentiment of
loyalty to the Sovereign, with the very strongest
feelings of abhorrence for rebellious action ; and
naturally disinclined to complain of, if not rather
inclined to welcome any exercise of prerogative

power which did not greatly and prejudicially
affect their tangible interests. As to that portion
of our Colonies whose population mainly consisted
of the conquered subjects of France, those people
were few in number, and isolated in position; and
they had been accustomed to a much less measure
of liberty than the English; so that the character-
istics of the population of the colonies, the small-
ness of their numbers, the rudimentary nature
of their institutions, and all the elements which
surrounded the Queen’'s empire in this northern
part of the continent, conduced toignorarnce of and
indifference to the growth of changed popular
views as to the exercise of this prerogative else-
where. And, so far as England, in her relationship
to these Colonies, was concerned, there was, of
course, the natural feeling, which perhaps is not
wholly extinct to-day, that, if we would only
allow them, they could govern us much better than
we could govern ourselves ; that we were not fit to
exercise all the arts of government. And besides
there was a natural clinging to the form of power,
a natural clinging which, in the case of England,
has been intensified by peculiar circumstances
affecting her dealings with her numerous Colonial
ssions.  She has had one Imperial office, and
one set of permanent officers, with one political
head, administering that portion of control and
power which the British Constitution, fluctuating as
it does from time to time, confers over a very large
number of dependencies; which dependencies are
themselves in various conditions of forwardness
with reference to self-government. Some are gov-
erned as purely Crown colonies; in some there is
an Executive Council in which the Crown predom-
inates ; while in others there are representative
institutions more popular than these, but still
with a more limited range of power than exists
with us, It was natural then that the Colonial
office, dealing with these various kinds of depend-
encies, and exercising great and real power over
some, should cling to the notion that the exercise
of such power was an object as to all; and was to
be guarded to the uttermost.

BurTon, |—I do not exactly remember how the
thing stood before 1840. There was a Lieutenant-
Governor for this Province, but I was under the
impression that there was, under the constitution
of that day, a Governor-General.

CouNseL—I think there was the Governor of
the Province of Canada, who was the Governor of
Quebec, and Lieutenant-Governor for the Upper
Province

Burton, [—And how was the pardoning power
at that time? Did the Lieutenant-Governor at
that time exercise the pardoning power ?

CounseL—My researches were from the Act or
Union down ; I did not pursue my enquiry further
back.

BurTton, J.—Of course, he was appointed by the
Crown, but he was only Lieutenant-Governor.

Mg. IrvinG—The last was LLord Sydenham, and
he was Governor-General of Upper and Lower
Canada, and he being here opened this Parliament
as Governor-General

HaAGcArTY, C J—Yes, I regret to say I can re-
member it very well,

P\).\'H(

MRr. RosinsoN—There was no statutory provi-
sion,

Counser—Before I close I will give your Lord-
ships a reference to such statutory provisions as I
have been able to find.
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As 1 bhave said, all those conditions which
clouded a clear perception of the character of this
prerogative, and of the method in which it should
be exercised, are now changed, and all is now
plain; but with reference to certain remote
eventualities as to Canada, and to some even more
remote as to the Provinces, there may remain to-
day the possibility of the existence of Imperial
considerations ; theoretically,at any rate, Imperial
interests may at some time be concerned ; and 1
think the only exception which can now be held
to exist, the only modification which can now be
held to apply to the exclusively local exercise of
the prerogative is in the possible case of an Im
perial interest, arising from the execution of some
local law against some subject of a Foreign Power
in a manner which gives, in the view of that
Power, concurred in by the Imperial authority,
just cause of offence. In that view, theoretically
speaking, technically speaking, speaking of pos-
sibilities, it may be said that there is an Imperial
interest, which perhaps may not necessitate, but
which perhaps may after all be served by the reser-
vation of a right to exercise in such cases the pre-
rogative of the remission of sentence. It is this,
and this only,as I will shew your Lordships more at
large in a moment, which confessedly now remains
as a subject of possible consideration ; and from
an early period the fact that Imperial interests
might arise, while, as a general rule, local interests
alone existed, was recognized in custom, and also
by Statutes. This circumstance it is, which ex-
plains certain specialties of former legislation ; and
which rendered it perhaps not unfitting, that,
carrying into all its elements the very great caution
which has pervaded the mind of the framer of this
particnlar statute, he should have saved the Royal
Prerogative even here and now.

But, it is needful to remark that, with reference
even to this exercise of this prerogative, the
general proposition that the prerogatives of the
Crown are held in trust for the people, and that
the people’s interests must be secured by the appli-
cation, to all existing and active prerogatives of
the Crown, of the principle of responsible govern-
ment, applies; and that in this case, as in other
cases, the diminution or extinction of the personal
authority of the Crown may take place withont
any positive action; by mere inaction; by simple
disuse. There is nothing more remarkable, and
nothing more instructive, than that circumstance.
You may turn to the greatest prerogative, perhaps,
which the Crown ever had; and you will fird that,
according to the concurrent judgment of all con-
stitutionalists, it has disappeared ; and that by no
Act of Parliament, but by simple disuse; and that
too by disuse which, having regard to the nature
of the rights of the Crown, and the historic cir-
cumstances of the case, has been of no very long
durztioa. I refer to the prerogative of exeirw: ing
an adverse judgment on Bills presented for the
ioyal assent. It is now held that that prerogative,
which was actually used by the monarch of the
Revolution, has become for all practical purposes,
non-existent, simply by reason of its disuse; and
in its place was substituted a great amelioration
If the Sovereign thought that he ought not, with-
out exerting the reserved powers of the Constitu-
tion, to agree to any proposed measure of legisla-
tion, then instead of waiting until that measure
had passed-all its stages, and was presented to him
for his assent, and thus coming early and perhaps
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needlessly into collision with the settled and final
judgment of both the law-making Houses, he
might invite his Ministers to oppose the Bill. If
they did not choose to take the responsibility of
resisting, he might, if it pleased him to go further
and take graver steps, seek other Ministers, who
would assume the responsibility of resistance ;
and he might thus obtain, by the means of respon-
sible Ministers who were answerable for their
course, a defence against what he conceived to be
erroneous legislation. If that defence seemed
about to fail ; if he saw that the judgment of the
popular House was after all in favor of the mea-
sure; and if he thought, advised by his new Min-
isters, that the judgment of the House did not
represent the real feeling of the nation, and that
the issue was important enough to render proper a
recurrence to the sense of his people (to use the
well-worn phrase), then he might, on advice, dis-
solve; and ultimately the settled will of the peo-
ple as expressed at the polls would decide the
question, and the law, if passed by the new House,
would be assented to. Thus collisions were as
far as possible to be averted or postponed; the
monarch was thus to take all possible precautions,
consistently with his constitutional position, for
the final settlement and ascertainment of the
popular will ; that being ascertained, to that he
was to yield. So you see that by a gr lual pro-
cess, not embodied in any Act of Parliament, not
formulated in any resolution, but by disuse on the
one hand and the growth of new customs upon the
other, the greatest prerogative of all actually
perished. And indeed a like process has been
rapidly limiting, or has already destroyed, the
powers of the monarch to prass even to the nar-
rower extent and by the more constitutional means
I have sketched out-—to press to the extent of
dismissal or dissolution, though under the shelter
of advice, his personal opinions. Similar modi-
fications are traceable throughout the body of the
constitution ; sometimes by limitations on the
practical exercise of the power ; generally through
a recognition of the fact that the prerogative has
become so largely the property of the party for
the time being in power; and universally by the
application of the general principle of the con-
stitution, namely, that the prerogative however
active can be exercised only under advice.

Well, the notions I have mentioned as to pardon
lingered here for some time:; and the Imperial
interests to which I have referred were, of course,
deemed to be of greater consequence, and the
danger of their neglect thought to be more serious
in earlier than in later days; but they came down
to our time ; and there has been considerable dis-
cussion and controversy upon the subject of
prerogative generally, and upon the subject of this
prerogative in particular.

To glance at it historically with reference to our
own constitution, so far were those who framed
the constitution from supposing that there was
any difficulty in the exclusive exercise by the
Provinces of the prerogative of pardon in all cases,
including crime, that, as my learned friend has
said, the Quebec resolutions proposed that it
should, on grounds of convenience, be dealt with
exclusively by the Lieutenant-Governors of the
Provinces. In the then state ot sentiment as to
this prerogative, that proposition did not wholly
commend itself to the Colonial Secretary of that
day; and the Act of Parliament was framed, not
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vesting the prerogative in express terms one way
or the other, but omitting the proposed article,
and leaving the matter to be settled under the
general terms of the statute.

Then came, at a later day, the question of the
principle upon which this prerogative should bg
exercised by Canada; and the old clause was for
some time continued in the commission or instruc-
tions to the Governor-General, directing him in
capital cases not to act necessarily upon the advice
of his council; to obtain their advice, but not
necessarily to act upon it.

Then arose an animated and protracted discussion

in and with some of the Australian Colonies, as to
the princ’ e upon which this prerogative should
ke exercised ; whether it was to be exercised by the
Governor of the Colony independently of or, at
any rate, not necessarily following the advice of
his Ministers; or whether it was to be exercised
according to the principles of responsible govern-
ment. There was a long correspondence ; the
views of the Home authorities were invoked ; and
they sent certain despatches. Meantime there
came up, here in Canada, a question as to another
prerogative power of our Governor-General, the
power of disallowance ; and it appearing that in a
particular case the Home Secretary had sent a
despatch to the Governor of the day, intimating
his opinion that the power of disallowance was a
prerogative which he was to exercise personally,
not following the advice of his Ministers,the question
was raised in the Canadian Parliament ; and a res-
olution was proposed affirming, as applicable to the
exercise of that prerogative power, the principle of
the Constitution ; namely that it could be exercised
only under advice. That resolution, though with-
drawn for the moment at the instance of the Gov-
ernment of the day, was so withdrawn after an
expression of entire concurrence in its views by
Sir John Macdonald, then in Opposition ; and after
2 practically unanimous expression of opinion in its
favor, withdrawn only upon the representation
that the government was in communication with
the Imperial authorities upon the subject of that
despatch. That correspondence after some time
reached a point at which the Colonial Secretary
transmitted the Australian correspondence on the
prerogative of pardon, as indicating the grounds
which he thought applicable to the exercise of the
prerogative of disallowance. Lord Carnarvon
thought that the prerogative should be exercised
after advice, but not necessarily upon advice ; and
he thought there were very good reasons, which he
had given in his despatches about the prerogative
of pardon, why it would be to the advantage of
the Colony if a little *“ Deus ex Machina” were set
up in the shape of the Governor of the day,
who should personally dispose of these matters, no
one being really responsible to the Canadian
people for such disposition; that was his sugges-
tion. To it the Canadian authorities made answer,
opposing that view; and I refer now to the print
of official correspondence put in, as showing your
Lordships the way in which the suggestion was
met, and the practical results.

The earliest paper is the report approved by
Council, and transmitted to Lord Carnarvon, in-
dicating the view of the Canadian Government
upon the exercises of the prerogative; and at page
4 your Lordships will find the view expressed as to
the vital necessity of Ministers concurring in, and
being responsible for whatever was done, or not
done, upon the matter. Page 5 points out
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that tie question involves simply the application to a
plain statute of the well-settled ru?cs of construction, and
the application to aplain case of the fundamental principle
of the constitution,

viz., that of responsible Government ; and, it takes
certain distinctions which had been raised as to the
prerogative of pardon; and which, therefore, ren-
dered discussion of thas subject in its details
irrelevant to the discussiua of the subject in hand ;
but it adds that

it is not possible to deal with this power on principles dif-
terent from those which apply to the exercise of the other
powers of Government cnnl)crrcd in like terms by the
statute. Thus the discussion involves the whole question
of responsible government, and if the rule proposed by
Lord Carnarvon is conceded, it would be impossible to
resist its application to our entire system.

After discussing Lord Carnarvon's proposed rule,
it shows that

Ministers are in truth responsible, not merely for the
advice given, but for the action taken ; that the Canadian
Parliament has the right to call them to account, not
merely for what is proposed, but for what is done; in a
word, that what is done is practically their doing. The
importance to the people of the advice given by Ministers
is in precise proportion to its effectiveness. So long as
the course pursued is dependent on the advice given, re-
sponsibility for the advice is responsibility for the action,
and is therefore valuable; but it is the action which is
really material ; and to concede that there may be action
contrary to advice, would be to destroy the value of
responsibility for the advice—to deprive the people of their
constitutional security for the administration, according to
their wishes, of their own affairs—to yield up the substance,
retaining only the shadow of responsible government.

And the conclusion was that the Colonial
Secretary should be informed that
in the opinion of the government, no action could be
taken on the question, save by and with the advice of
Ministers who are responsible to Parliament tor such
action.

Further correspondence ensued; but the end
was that the Colonial Secretary, without saying so,
yielded ; and since then it has been the common
understanding of all parties, including the Home
authorities, that this power of disallowance, vested
in the Governor-General, is a power and preroga
tive to be exercised upon advice, and only upon
advice.

Now, as I said, the principles of action which
Lord Carnarvon had propounded for the assent of
the Canadian authorities, principles which would
have subverted responsible Government, were by
him originally propounded with reference to the
case of the prerogative of pardon, though he was
at the moment applying them to the prerogative
power of disallowance ; and shortly afterwards that
question of pardon itself came up directly, because
a draft general form of Commission and of In-
structions, proposed to be applied to the future
Governors-General of Canada, was sent out for the
consideration and observations of the Government ;
and subsequently the Minister of Justice of that
day was authorized to communicate with Lord
Carnarvon upon this very question.

At page g your Lordships will find a statement
of the grounds which, with the authority of the
then Government of Canada, were laid before Lord
Carnarvon, in the general, and in the special view.
That statement indicates that not merely the
forms which were proposed, but even those at that
date existing were felt to be unsuitable; and it
states the proposition, which I have already
advanced to your Lordships, that thers were
differences in the constitutions and circumstances
of the different dependencies of the Empire, en-
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titling some of them to a fuller measure of freedom
than others, and entitling the Dominion oif Canada
prominently, principally, most of all to ask special
consideration, and a more free and full application
of the principles of responsible government—even
the fullest measure of freedom in local political
government.

Well, after that general observation, the tenth
to the fourteenth pages deal with the question of
the Commission and Instructions on the subject
of pardon ; and it is there suggested that the sub-
ject of pardon is, in effect, a branch of Criminal
Justice ; that it has been rightly assumed to be
within the legislative powers of the Parliament of
Canada; and various statutes are referred to.
After some details, not necessary to be now con-
sidered, on page 11 the chief question is brought
forward, that arising on the instruction given to
the Governor that he is, in capital cases, to extend
or.withhold a pardon or reprieve according to his
own deliberate judgment, whether the members
of the Council concur in it or otherwise. It is
pointed out that there is no ground of reason upon
which this distinction can be applied to capital
cases; and that the only ground of reason, the
only tenable distinction, is between cases, whether
capital or nct, which may involve Imperial inter-
ests, and those which, not involving such interests,
concern solely the internal administration of the
affairs of the Dominion. After a discussion of
the method of dealing with the cases which may
involve Imperial interests, it is argued that (saving
and providing for those cases in what manner may
be thought fit), they are after all infinitesimal in
number; and that the general bulk come within
the ordinary rule. A contest is then entered upon
as to the reasons alleged for the non-application to
the Governor-General, in his exercise of this prero-
gative, of the limitary rule that it must beexercised
under advice. These reasons are repeated, namely,
first, that this is a personal delegation to the Gov-
ernor, who cannot in any way be relieved from the
duty of judging for himself in every case in which
the prerogative is to be exercised, and so forth.
Reference is then made to the report, from which
an extract is made, upon the question of disallow-
ance ; and then additional arguments are advanced.
[t is pointed out that

the prerogative of pardon has been rightly vested in the Sov-
ereign by statute, since criminal offences are against her
peace ovher Crown and dignity, and it is reasonable that the
person injured should have the power to forgive ; butneither
the punishment of these injuries nor their forgiveness (both
being matters which affect the people) is arbitrary ; the one
can be, and accordingly is, regulated principally by law,
though a wide discretion as to the punishment is given in
many cases to the Judge ; the other being mainly beyond the
province of law, is yet, like the remaining prerogatives of the
British Sovereign, held in trust for the welfare of the people,
and so far as it is beyond the province of the law, is regulated
by the general principle of the Constitution.

There may in this, asin other instances, be some difficulty
in running out an exact analogy between the position in
Canada and in England; but I venture to suggest that the
application to this subject of the fundamental rule of the
Constitution, as expounded in the report referred to, affords
the true solution of the question, and would furnish the
nearest possible analogy between the practice te be pursued
in each country,

In the "United Kingdom, while the British Parliament
makes laws for the punishment of crimes committed by the
inhabitants, the Sovereign exercises her prerogative of
mercy towards such criminals, under the advice of her
Minister there, who is chosen as other Ministers are chosen,
and is responsible to the British Parliament for his advice.
Therefore, in the United Kingdom, this power is exercised
under the same restraints and with the same securities to
the people concerned as the other powers of government,

This. it seems to me, is the practical result which should
be obtained in Canada.

There, while the Canadian Parliament makes laws for the
punishment of crimes committed by the inhabitants of
Canada, the Sovereign chould exercise the prerogative of
mercy towards such criminals under the advice of her Privy
Council for Canada, or of her Minister there, chosen as her
ether Canadian Ministers are chosen, and responsible to the
Canadian Parliament for his advice; nor, having regard to
the reasons given in the report already referred to, can it be
conceded that the suggested responsibility of the Governor
to the Colonial Office for the exercise of this power, indepen-
dent of, though after, advice, would be a satisfactory sub-
stitute for tae responsibility to the Canadian people of a
Minister charged with the usual powers and duties in this
respect,

The second argument of Lord Carnarvon, which
was that of political expediency, the general argu-
ment that we are unequal to the position and func-
tions of government, that pressure would be brought
to bear on the Executive,and that it would be very
much for the better, and greatly to our advantage,
if we would allow other people to manage our busi-
ness for us at their pleasure, is then discussed.

Now, your Lordships will observe the principle
here laid down on behalf of Canada, a position to
which I attach importance, because it has been
accepted ; because it has been agreed to; because
the Commission and Instructions have been altered
in accordance with it ; because it has become there-
fore the settled rule, and that after a more definite
and satisfactory fashion than many rules of the
British Constitution ; because the attempt to deal
with any ordinary cases, to deal with any case ex-
cept where Imperial interests may be involved, was,
upon these remonstrances, abandoned ; and because
it is now practically, I may say formally, conceded
that the prerogative is to be exercised according to
the rule we then propounded. What is that rule ?
It is the precise rule I ask your Lordships to lay
down to-day. It is the rule that settles this case
now before you. There, it was contended that the
Canadian Parliament made the criminal laws:
that they were made by the Canadian Parliament
for the Canadian people ; that they were to be ad-
ministered by an Executive responsible to the
Canadian people ; that of them the prerogative of
pardon for crimes was part ; that it was a branch
of criminal justice; and that as such it was to be
administered by persons responsible to the people
concerned. So-—exactly so, here! With reference
to the Provincial laws, providing Provincial sen-
tences for Provincial offences, precisely the same
analugy applies; and precisely the same result
should ensue ; and thus that body politic, that com-
munity which, in each case, makes the law, creates
the prohibition and defines the punishment, which
administers, which enforces the law, is the body
politic to which the Ministers advising the exercise
of the prerogative asa branch of the administration
of justice must be responsible.

I also advert to the part of the report which
refers to the proposed “ Royal Instructions'’ at
page 14, dealing with a somewhat astonishing at-
tempt to authorize the Governor to act in certain
cases in opposition to the advice of his cabinet.
Here, once again, a statement of the constitutional
rule was attempted, a statement which derives, I
am quite ready to admit, its main value from the
fact that it was accepted by the other side to the
controversy, the Home authorities, has been ac-
cepted without demur by all parties on this side of
the Atlantic, and therefore, may perhaps be taken
accurately to express the reading of the constitu-
tion. Your Lordships will find at page 17 the
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proof of my last statement, in the remark made as
to the framing of the draiis which were transmitted,
and which are, with some slignt changes, made at
the suggestion of the Canadian Government, in the
direction of self-government, the drafts adopted :

In framing these drafts every endeavor has been made to
meet the views expressed in the memorandum drawn up by
Mr. Blake aud the sub-committee of the Dominion, which was
enclosed in your despatch of the 6th April last, and in the
further memorandum received from Mr, Blake in this country.

So that the question was settled upon the line
which these papers shew to your Lordships, and
therefore, we have a satislactory exposition, con-
curred in by the political department of the
country immediately concerned, and by the
Imperial Government, in favor of the existence
and applicability of the fundamental principle of
the constitution, not merely as to the prerogative
of disallowance, but also as to the prerogative
of pardon; and all that now remains for us to do
is to run out the analogy in the case of the
Province, and to deal out to the Province just the
same measure of political liberty, in this regard,
which it is entitled to in all other regards.

The next important document which is to be
found in this paper is the despatch of the Colonial
Secretary at page 19, with reference to the
Letellier case; and I allude to that also as markedly
indicative of the growth and present establishment
of the constitutional principle. You find in the
fifth paragraph a statement of the position of a
Lieutenant-Governor, according to the view
of the Home authorities; and in the sixth
paragraph a statement as to the position and
functions of the Governor-General; and you find
also a statement of the position and functions of
the Home authorities, as to the action of the
Governor-General, You find it stated that the
Lieutenant-Governor has a plain right, if he feels
it incumbent upon him to do so, a constitutional
right to dismiss his Provincial Ministers; you find
it stated that the Governor-General is bound to
act upon the sustained advice of his own Ministers,
although it may be opposed to his own opinion,
as to whether a Lieutenant-Governor should be
dismissed or not. You find it further stated that
with that matter the Home authorities have ro
concern whatever ; that, although they offer their
answer to Lord Lorne in an abstract case because
he asks it, yet they do not interfere at all, because
the matter must be worked out by ourselves under
our constitution, the Colonial office formally
abandoning all intervention in internal matters,

The Canadian Government and Parliament
adhered to their view that a Governor had no
longer, under the development of the British consti-
tution, the right to dismiss Ministers who retained
the confidence of the Legislature, and that his act,
although endorsed by the people, involved his own
dismissal from office. Until very lately this pre-
cedent was supposed to have settled that question
for Canadians ; but it has just recurred in an unex-
pected form, and on the issue so joined some com-
batants have changed sides.

The Letellier case, however, marked an important
advance. It declared and emphasized the exist-
ence of constitutional conditions under which the
independent action of a constitutional Governor
was brought within very narrow limits, and his
obligation to give his entire confidence to, and
cheerfully follow and second the advice of his
Ministers, so long as they were sustained in

Parliament, was manifested, and the full responsi-
bility of those Ministers for all acts of government
was, of course, in the same degree accentuated.

That was the condition of things made plain by
the Letellier case.

And that condition of things was reached after
experiences which were perhaps rather painful and
humiliating ; because, not very long before, there
had been an attempt to evoke the * God out of the
machine,” in this very matter of pardon, with
reference to a crime which had in it some of the
elements of a political crime, the murder of Scott.
Lord Dufferin had assumed that the matter had
passed beyond the province, as he expressed it, of
Departmental administration, and had himselt
given a direction to his Minister to prepare and pass
an instrument, commuting the sentence of death
passed upon Lepine on certain terms which he
thought satisfactory. Lord Dufferin's conduct
was approved by the Colonial Secretary; and
there was a very animated debate upon it in the
House of T.ords. Several Peers who had formerly
been Governors of Colonies, and one or two for-
mer Colonial Secretaries, took part in that discus-
sion; and there was a chorus cf applause as to the
wisdom of Lord Dufferin’s course, and much sage
remark on the high value and importance to a
colony of this independent action of a Governor,
showing how greatly the local politicians were
relieved by it, and how very much better it was
that things should be so managed for, instead of
by the Colony. Lord Dufferin, himself, sent, early
in the business, despatches, which are to be found
amongst the papers, containing newspaper extracts
indicating that the results had justified his action.
But, what happened ?  Why, within three months
of that day it was found that it was too late to
evoke in our affairs ‘* the God out of the machine;”
it was found absolutely necessary for the states-
men who were responsible to the people of Canada
to assume the responsibility of the government of
Canada in that very particular. It was found
necessary for them to take up that responsibility
themselves, hampered and complicated as the
question had become by the events to which I
have referred; to take the responsibility of actually
effecting a different disposition of the case from
that which had been under such favorable auspices
made by Lord Dufferin. The mode they adopted
was, in substance, though not in form, that of the
Act of Grace; they proposed, upon their own
responsibility as Ministers, and they invited the
House of Commons to assent to, an Address to the
Crown stating reasons why in their opinion a
particular course should be pursued in the case of
the persons concerned in the Scott affair, and
requesting that that course should be adopted.
And it was adopted; we disposed of that matter
in our own way.

Well, that settled the question as to Pardon;
it settled it forever; for a few years later a like
matter came up, in which one of the actors in the
earlier affair had been concerned; and which
created a degree of political excitement very
much higher than the earlier—I refer to the
question of Riel. And then, as your Lordships
will remember, so conclusively had the former
transaction demonstrated the truth of the pro-
position that the Canadian people would and must
have their own affairs settled solely by persons
responsible to themselves, that, embarrassing as
the question was, there was not the slightest sug-
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gestion on the part of a single individual, from the
highest to the lowest, that it should or could be
settled otherwise than on the responsibility of the
Canadian Ministers, they giving their advice to
the Governor-General, and he acting on that
advice. In all the course of that agitating discus-
sion, conducted in the press, through the country,
and in Parliament, there was not the remotest
hint that it was possible to repeat the earlier
phase of the Lepine operation, or to get rid of the
difficulty by the patent plan which had then so
lamentably failed.

Hacarry, C. J.—How did the difficulty arise
there? It was merely a question whether the sen-
tence of law should be carried out, There wasno
intervention of the pardoning question at all, was
there ?

CounseL—Yes, my Lord.

Hacarty, C. ].—The sentence was the sentence
of death. Well, if nothing had been done it would
have been carried out.

CouNseL—Surely.

Hacarty, C. ].—How did the question arise ?

CounseL—The question whether thie Executive
ought to exercise the prerogative of commuting or
remitting a capital sentence always arises ; and as
to the North-West, the law made special provision.
Your Lordship is aware, no doubt, that rather less
than one-half of all capital sentences are executed.

HacGarty, C. ].—Oh, you may say one-third.

CounseL—Unless things have changed since the
time of Riel, I have stated it accurately.

HaGarry, C. ].—I was a great many years a
Judge in criminal matters, I tried an immense
number of capital cases; only very few sentences
were ever carried out.

CounseL—Statistics of them are in a paper
which will be handed in. It is enough to say that,
in at any rate the majority of cases, the capital
sentence is not carried out. And, as that paper
shows, the reason is plain; namely, because in
capital cases, and in those cases only, the sentence
which the Judge is obliged to give is the maximum
sentence for the crime. In all othe. cases he is
allowed a discretion, and he attcmpts to fit the
punishment to the crime. But, where he comes to
the capital sentence, there he must give the maxi-
mum sentence of the law; and it is consequently
well understood to be the duty of the Executive to
consider and to moderate; to do that which in
other cases the Judge does; to moderate and to fit
the punishment to the crime; and it so happens
that capital punishment does not, in the view of
the country at large, fit the crime in the majority
of instances. It 1s the same in England ; about
one-half of the capital sentences are executed.

What I say is this, that with referenceto Lepine
first, and to Riel later, each of whom stood under
sentence of death, the question came up in the
most formal manner, as to whether the sentence
should be commuted; and by whom; and how;
and under what circumstances; and we havea
most vivid illustration of the rapid growth and
development of sound constitutional principles,
when we look at the attempt that was made in
Lepine's case; the failure of that attempt; and
the unanimous adoption, in the later and greater
and more difficult case, of the view that the affair
should be settled on the responsibility, and the
sole responsibility of the Ministers of the people
concerned.

Thus I claim to have shown clearly that the

fundamental principle of the British Constitution
is responsible government; that the principle
extends and applies to the exercise of prerogative
powers ; that its application includes the preroga-
tive of pardon ; that this principle, thus extended
and inclusive, applies to the constitutions of Canada
and the Provinces, each in its own domain; and
that its enforcement requires that the Province
which makes the law and provides the sanction
shou'd also, through its responsible Ministers, de-
cide to what extent the sentence of the law shall
in any given case be executed or remitted ; and
forbids that any other power should be allowed to
meddle with the law, impair its eftectiveness or
control its administration, by altering the sentence
it provides.

I now ask your Lordships, without reading it, to
be permitted to make part of my argument, the
paper commencing at page 25 of this print, being
the despatch of the Lieutenant-Governor of Ont-
ario to the Secretary of State, with reference to
the Queen's Counsel case, to which my learned
friend referred. A large portion of this state paper
has regard to the specialties of the Queen's Coun-
sel case, and with that I do not ask or propose at
all to trouble your Lordships A part refers to the
circumstances under which the decision in
Lenoir . Ritchie was reached, and the dicta in
Lenoir v. Ritchie were uttered, and to that I ask
your Lordships to refer in order to save the time 1
should have to take in stating those circumstances.
On the 32nd page commences a general argument
upon the question of Provincial rights, in matters
of prerogative, of the highest value, containing
historical statements, and chains of reasoning to
which I desire toattract your Lordships’ attention,
and which in order to save time I ask your Lord-
ships to permit me to makea part of my argument.

In the result the remote but possible case of
Imperial interests is fully met by the saving of
Her Majesty's prerogative, which enables her to
act in any case in which she thinks that the peace
and the foreign relations of the Empire might be
imperilled by the execution to the full of an undue
sentence against some subject of a foreign power.
In the result therefore you have here to deal with
domestic and internal concerns alone; and that
which is domestic and internal, ex concessis, con-
cerns only the people of the Province of Ontario.
It is their law, their power of self-government,
their plan for effectuating theirlaws, their method
of tempering justice with mercy, (if that be the
proper phrase, but I prefer to say of accurately
carrying out the intent and spirit of their laws) ;
it is their concern and theirs alone, which this
power touches. To whom then, and to whom
alone should this power be committed ? To whom,
under constitutional principles? To whom, ac
cording to the light of reason? Whichever way
you look at it, from whatever point of view, the
answer is the same ; to the people of Ontario. It
is a branch of the administration of justice ; it is a
part of the imposition of punishment ; it is a con-
dition, without which the imposition of punish-
ment may itself involve injustice ; it is an essential
element in the operation of the law; it is the
completion, to its full extent, of the work of the
Local Legislature, dealing with a local offence, in
which a local public is interested, the prohibition
for which is created by a Iocal Legislature, the
punishment for which is provided by a ILocal
Legislature, the modifications of which punish-
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ment are, therefore, also to be provided under the
authority of the same Legislature.

Besides, there are other ways of dealing with
this matter, confessedly, even as to crimes, within
the local power. There isthe nolle prosequi. Who
directs a nolle prosequi 2 The Attorney-General
of Ontario.  There is the |1ght and custom that
the local law officer of the Crown, if he deems the
interests of justice will be best so served, may ab-
stain from offering evidence upon a trial, and thus
secure a verdict of not guilty. By whose author-
ity 7 That of the Attorney-General of Ontario.
All that may and must be done by the local auth-
ority. But, if those methods of practically exon-
erating from the consequences of the Provincial
law have not been adopted, and if the question is
whether the sentence has been excessive, or
whether the conviction has been mistaken, or
whether the condition of the prisoner is such as
to render commutation necessary to justice—if any
of these questions arise, then 1 say that with
regard to them, as with regard to the others, the
local authority alone can deal.

I told your Lordships that I would refer to some
statutes which seem to me to throw some light on
the m~tter, and which should be stated before the
argument is closed,

I'he Act of Union, 3 and 4 Vic., Imperial,
Ch. 35, the Act reuniting the Provinces provided
that . —

notwithstanding anything in the Act contained it should be
lawful for the Queen to authorize the Lieutenant-Governor
of Canada to execute within any pu'ls of the Province, not-
withstanding the presence of the Governor, such of the
powers, functions, and authorities, as well judicial as other,
which before, and at the time of passing this Act, vested in
the Governor, Lieutenant-Governor, or person administer-
ing the Government of the Province of Upper Canada and
Lower Canada respectively, or of either of them, and which,
from and after the said reunion of the said two Pro-
vinces, shall become vested in the Governor of the said Pro-
vince of Canada ; and to authorize the Governor of the Pro-
vince of Canada to assign, depute, substitute, and appoint
any person or persons jointly and severally to be his deputy
or deputies, within any part or parts of the Province of
Canada, to perform and execute such of the powers, func-
tions and authorit: s, as he pleases,

The statute of Canada, 4 and 5 Vic., 1841, ch. 24
Sec. 48—

And be it declared and enacted that where the Queen's
Majesty, or the Governor, Lieutenant-Governor, or person
administering the government ot this Province for the time
being, shall be pleased to extend the Royal mercy to any
oftender convicted of any felony punishable with death or
otherwise, and by warrant under the Royal Sign Manuel,
counter-signed by one of the principal Secretaries of State,
or by warrant under the hand and seal at arms of such
Governor, Lieutenant-Governor, or person administering
the government as aforesaid, shall grant to such offender
either a free or a conditional pardon, the discharge of such
offender out of custody in case of a free pardon, and the per-
formance of the condition in the case of a condition of par-
don, shall have the effect of a pardon under the Great Seal.

There your Lordships find what I said I would
shew. Isaid I would shew you the existence of the
notion that convenience might be served by a con-
current exercise of this prerogative, by the possi-
bility, at any rate, of a concurrent exercise. There
you find preserved that concurrent power in the
Queen, presumably on account of the possible
Imperial interests to which I have referred. Take
our relations with the United States. On more
than one occasion it has happened that Imperial
intervention has taken place, intervention which
may be called in a sense diplomatic, with reference
to sentences imposed upon persons who had invaded
the peace of the country ; notably in the case of the
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Fenian Raid, after which a very large number of
persons, citizens of the United States, were con-
victed, and severely sentenced ; but on very strong
representations made by the Imperial authorities,
their sentences were, within a brief space, com-
muted by our Ministers, not perhaps very much to
the taste of the people of Canada.

Your ILordships recollect the communications
which passed at an earlier period, 1837 -1838, with
reference to the political crimes of those days. The
Imperial prerogative, therefore, was maintained ;
but not exclusively. The scheme, as I ask your
Lordships todetermine, was this. It may be impor-
tant to preserve the Imperial right to act where
Imperial interests are concerned ; but in nine hun-
dred and ninety-nine cases out of a thousand, no
such interests can exist ; and wherever they do not
exist, then the right is exclusively in the local
authority ; and that authority is the Governor,
Lieutenant-Governor, or person administering the
government of the Province.

Thus, you find an Act of Parliament at this early
date of '41, recognizing the existence, in the Lieu-
tenant-Governor of the Province, of the power to
pardon, and providing that his action should have
the effect of a pardon under the Great Seal.

In the same year, ch. 35, sec. 61 :—

And be it enacted that it shall be lawful for the Queen's
Majesty, and for the Governor, Lieutenant-Governor, or per-
son administering the Government of the Province, to extend
the Royal mercy to any person imprisoned by virtue of this

Act, although he shall be imprisoned for non-payment of
money to some person other than the Crown.

The Royal prerogative did not extend to taking
away a private right ; but here is an Act which ex-
tends to that case ; and how is the power given ?
To the Queen's Majesty ; and also to the Governor,
Lieutenant-Governor, or person administering the
Government,

Hacarty, C. J.—They kept up the same words
down to the last C riminal Act of the Dominion.

CounseL.—Yes, my Lord; your Lordship sees
you get the *“Queen,” and you get also the
‘““ Governor."

Then comes the Consolidated Statute of Canada,
1859, ch. 99, secs. 112 and 113 :—

The Queen's Majesty, or the Governor, may extend the
Royal mercy to any person sentenced to imprisonment by
virtue of any of the foregoing Criminal Acts, although he may

be imprisoned for non-payme n( of money to some party other
than the Crown. *

When the Queen's Majesty, or the Governor, is pleased to
extend the royal mercy to any offender convicted of a felony,
then it goes on in the words of the section to which
I have alrcady referred.

Then, the statute of the Dominion, 32 and 33
Vic., ch. 2g deals with it as the act of the Crown : —

The Crown may extend the Royal mercy to any person.
When the Crown is pleased to extend the Royal mercy to any
oftender punishable with death,
and so on,

Then so late as 1887, ch. 181 :—

When the Crown is pleased to extend the Royal mercy,
and so on,

and grant to such offender either a free or a conditional par-
don, by warrant under the Royal Sign Manuel, counter-signed
by one of the principal Secretaries of State, or by warrant
under the hand and seal at arms of the Governor-General.

Then again, ch. 181, sec. 40, Revised Statute of
Canada :—

The Crown may commute the sentence of death passed
upon any person convicted of a capital crime to imprisonment



in the penitentiary for life or for any term of years not less
than two years, or to imprisonment in any other jail or place
of confinement for any period not less than two years, with or
without hard labor, and an instrument under the hand and
seal at arms of the Governor-General, declaring such com-
mutation of sentence of State, or of the under Secretary of
State, shall be sufficient authority,

and so on ; and

nothing in the Act shall in any manner limit or affect Her
Majesty's Royal prerogative of mercy.

There, you still get the notion of a double power.
Then, of the Provincial Statutes I refer your
Lordships to the Revised, ch. 1, sec. 30

Where a pecuniary penalty or a forfeiture is imposed for a
controvention of any Act, then if no other mode is prescribed
for the recovery thercof, the penalty or forfeiture shall be re-
coverable with costs by civil action or proceeding at the suit
of the Crown only, or of a private party suing as well for the
Crown as for himself, in any form allowed in such case by
the law of this Province, before a Court having jurisdiction
to the amount of the penalty in ecases of civil contract, upon
the evidence of one credible witness other than the plaintift
or party interested. Ifno other provision is made for the
appropriation of the penalty or forfeiture, one-half thereof
shall belong tothe Crown and the other half shall belong to
the private plaintiff, if any there be, and if there is none,
the whole shall belong to the Crown,

Sec. 31 prescribes that there may be recovery
upon indictment.
Sec. 32—

Any duty, penalty or sum of money, or the proceeds of any
forfeiture which is by any Act given to the Crown, shall, if no
other provision be made respecting it, form part of the con-
solidated revenue fund of this Province and be accounted
for and otherwise dealt with accordingly,

Is that law? Have we the right to do that?
Here is a penalty inflicted in pursuance of our so-
called Provincial criminal jurisdiction; and it is
provided that the fine shall form part of our con-
solidated revenue fund. That is surely within
our power. Then cannot we do what we will
with our own money, which is part of our own
consolidated revenue fund ?  Cannot we decide to
give back the money, or a part of it; or to remit a
portion which ought to be but has not yet been
paid in to our consolidated revenue fund? If the
Legislature can do that, can it not anthorize the
Executive to do it ? Isnot that clear? And yet,
that is just what this Act proposes,

Sec. 33:—

If any sum of the public money is by an Act appropriated
for any service, or directed to be paid by the Licutenant-
Governor—then if no other provision is made respecting it,
such sum shall be payable under warrant of the Licutenant-
Governor directed to the Treasurer of the Province, out of
the consolidated revenue fund,

That surely is within our power. Yet my
learned friends may perhaps complain that we are
giving additional functions to the Lieutenant-
Governor !

R. S. O. ch. 20, secs, 25 to 27 :—

Whereas it is expedient that the Executive Government
should be empowered to relax the strictness of the laws
relative to the collection of the revenue in cases where with-
out such relaxation great inconvenience or great hardship or
injustice to individuals could not be avoided.

Therefore, the Lieutenant-Governor, whenever he deems
it right, and conducive to the public good, may remit any
duty or toll payable to Her Majesty, imposed or authorized
to be imposed by any such Act, for any contravention of
the laws relating to the collection of the revenue, or to the
management of any public work producing tolls or revenue
although any 'p:lrt of such forfeiture or penalty be given by
law to the informer or prosecutor, or to any other person ;
and such remission may be made by any general regulation
or by any special order in any particular case, and may be
total or partial, conditional or unconditional; and if con-
ditional and the condition be not performed, the order made
in the case shall be null and void, and all proceedings may be
had and made.
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If the Lieutenant-Governor directs that the whole or any
part of any penalty imposed by any law relating to therevenue
be remitted or returned to the oftender, such remission or
return shall have the same effect as a pardon has in the case
of a criminal oftence, and the offence for which the penalty is
incurred shall thereaftor have no legal effect prejudicial to
the party to whom the remission is granted,

Her Majesty's Attorney-General for Ontario, or other law
officer, may sue for and recover in Her Majesty's name any
penalty or forfeiture imposed by any law relating to the
revenue before any Court or other judicial authority before
such penalty or forfeiture is recoverable under such law, or
may dirgct the discontinuance of anyaction for such penalty,
by whom or in whose name soever the same has been
brought, and in such case the whole of the penalty or for-
feiture shall belong to Her Majesty for the public use of the
Province, unless the Lieutenant-Governor in Council allows,
as he may if he sees fit, any portion thercof to the seizing
officer,
and so on,

Then Revised Statute, ch. go, an Act respecting
the remission of certain penalties ;

sec. QO | —

Where a pecuniary penalty or forfeiture is imposed by any
Act of this Province, or by any other Act now enforced in
this Province within the legislative authority of this Pro-
vince, the Court or Judge having cognizance of the proceed-
ings may at any time after the commencement thereof, remit
in whole or in part any sum of money by such Act imposed
as a penalty or forfeiture on a convicted officer.

There is a case in which it was thought fit to
give the power of remission to another than the
Executive,

HaGgarty, C. J.—There was a singular process
as regards escheats, The Court could remit.

CounserL—Yes, my Lord. Here you find the
procedure for the attainment of justice perfected
after the fashion the ILegislature thought most
appropriate to the purpose. Here they thought it
was expedient to give to the judicial authority
which had been concerned in applying the fine, and
which, therefore, would be cognizant of all the cir-
cumstances, and would act in a judicial spirit, the
power of remitting and in effect of modifying the
sentence. Have the Legislature that power? Is
not that exercising the prerogative of pardon ?
What else is it but remission or commutation ?
The Legislature surely could do that. If they
could do that, then this Act is valid.

Then the Act provides:

This Act shall not be held to give to a police magistrate or
justice of the peace the anthority herein mentioned,

The Lieutenant-Governor in Council shall also have pow-
er at any time to remit any such penalty or forfeiture in
whole or in part, unless the same is imposed by the Act re-
specting the Legislative Assembly, or by some Act respecting
clection of members of Legislative Assembly, or is recover
able in respect of any offence committed in connection with
an election of a member of the said Assembly,

IFor obvious political reasons it was not thought
fit that an Executive formed of one political party,
and controlling the councils of the Government,
should be permitted to remit sentences in respect
of political offences; and so the power as to that
is not granted.

That series of Provincial Legislation at once
illustrates and corroborates the theory which I
advance as applicable to the case. Here, we are a
Province with large powers, a political organiza-
tion, possessing in many respects the characteris-
tics of an independent State, and exercising sover-
eign power over a large portion of those subjects
on which depend the happiness, the peace, the
prosperity of the inhabitants, Amongst these is the
subject of making and euforcing by fine, penalty or
imprisonment laws on a vast range of matters. A
part of the machinery for enforcing and dealing
with such laws, is that providing for the remission
of the sentence, in cases in which justice or expedi-
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ency may require such remission. That part of the
whole power, therefore, appertainsto the Province
and must be administered by the Ministers of the
Province, under those r<-~4m|i>il)ilili<w o its people,
which are the fundamental safeguards of liberty
under the British Constitution,

And now, my Lords, I close the arguments which
have occurred to me upon a case, which has led us
into paths somewhat unwonted in a Court of Law ;
yet are they paths which we must traverse when
the judiciary is called to the arduous and exalted
office of interpreting the constitution of the country.

[ am glad to believe that the relevant principles
of interpretation are plain and clear; and that
they are such as have been stated, with the terse
ness and lucidity of which he is a master, by the

learned Chancellor in the judgment below. I trust
that your Lordships will be able to concur in that
judgment ; to agree that its reasoning applies to
and governs the disposition of the cause; and
thus to close, so far as the highest Court of this
Province can close it, the controversy which has
been waged for so many years on the relative
position of the Provinces and the Dominion of
Canada, by affirming that the terms of the B. N. A.
Act grant, and its effective operation involves,
the same ample, adequate and sovereign measure
of authority in the executive as has, under the
decisions of our highest Imperial Court, been ac-
corded in the legislative department of the Pro-
vincial Constitution,







