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ACCOUNTS. 6

Directors of Company—A director of
a company cannot file a bill against the
company and his co-directors for an account-
ing of moneys received by the company
unle special circumstances are shown.
T'he report of a Royal Commission, whose
luties were inquisitorial and not judicial,
finding that a sum of money received by
the company is unaccounted and the
that the complaining tor  was
rney-General of the Province, and
an ex-officio director of the company
by the Act of Incorporation, are not such
pecial  circumstances  as  would  support
1 hill for such an accounting. Pugsley v

I"'r Brunswick Coul & Raiway Company
, 4 Eq., 327; 40 N. B. R. 515.
Interest, Allowing — On an appesl

from a judgment allowing interest on an
unt found due the plaintiff on an ac
count taken between the parties for money
paid by the for the defendant,
and for work materials supplie
1 e plaintiff for the defendant, in the
erection of a house owned in common by
the plaintiff and  defendant.— Held, that
may be allowed when Al"\ rize 1

tatute or when payable ntract
wh contract may be from
or mercantile usage, or e
eualing hetween the partie Arying
judgment of Barry ]. appea rom),

w way of damage
woeanse of long delay under vex

w allowed

i ppr nees, "
" use | i
earned t except in the B
moneys) nor because the de 1 f
T Iy withheld by the After
0 fendant has endeavoured te tain

wrnu.l v. Hay (1840), 2 N. B. R,, %9
o and distinguished.  Duffy v. Duf.
505

Jurisdiction — Courts of Equity — A
Court of Equity has jurisdiction in account
wvhere there are various interests involved,
1 weounts  between  different  parties

w taken, so that the matter cannot
be completely dealt with by a Court of Law
one action.  Armstrong v. Robertson et

2. C p. 249,

Junsdl(‘tlon l\ B. D.—In an action
Kings Bench Division, the presiding
'llur has, under section 18 of “The Judi-
cature Act, 1909" all the power and may
exercise all the jurisdiction and apply all
the procedure of the Chancery Division
necessary to afford every kind of equitable
relief claimed or appearing incidently in
the course of the proceeding, but if a defend-
ant raises an equitable defence, he is bound
by the equitable principles AU]?||\.I|!|\' to
the circumstances of the case in their entirety.
Per Barry J. in Kin Bench Division.
Duffy v. Duffy, 43, p. 535

A Judge has power to take an account
\;;"mul ordering a reference to a Master,

Method—Where parties have for a long
time adopted a method of accounting among
themselves, the Court will adopt the same
though it be at variance with their original
agreement. Hawthorne v. Sterling, 2 Eq.,
p. 503,

Partners or master and servant receiv-
ing share in profits—On an application
for an accounting, the plaintiff alleged that
under an agreement he and the defendant
had entered into, he was to manage a busi-
ness carried on in their joint names, be
paid twelve dollars per we and receive
one-quarter of the net profits at the end
of the year, The defendant denied the
plaintiff was to receive one-quarter of the
net profits, and alleged that the agreement
was that the plaintiff was to be paid twelve
lollars per we and have the right to buy
a one-quarter interest at the end of the
yvear.— Held, that the facts shewed that
the contract made was as alleged by the
plaintiff and that he was entitled to an
accounting,  Orchard v 13, p.
151, C. D

Principal and \gem —An agent for
sale being of trust, cannot
himself pu neipal wi
first communicatin his employer all
facts within his kn » which he should
reasonably expect would influence his prin-
cipal, if aware of them, in either deciding
not to sell to the agent, or in determining the
price at which he would
wiis acting plaintiff"
of certain timber
an offer of

which he had
for the v\n‘u Plaintiff offered
to sell the timber to ndant for $225.00
Defendant made offer of $200.00,
stating that this was the best offer he had
had in the past forit.  Plaintiff then accepted
s offer. Defendant resold the
mby some three years afterwards for
$500.00,— Held, that the ndant  was
houne unt to the plaintiff for dif-
ce between the amount paid for the
umbr and the amount for which it was
sold, on the ground that the agent had not
disclosed to his principal all the facts within
his knowledge that might have influencel
the principal in selling, Lunt v. Perley,
4, p. 439, C. D

Trustee—Injunction was granted pre-
venting a hank from paying to the defendant
money deposited hy her, as plaintiff alleged
that the money so deposited was part of
$5,500 that had been entrusted for safe
keeping by plaintiff to defendant and that
the latter had appropriated it to her own
use. The .lel‘cn.{nnt denied that she held
the money in trust for plaintiff and claimed
it as her own.—Held, that the evidence
showed that plaintiff had given the money
to defendant for safe keeping and the latter
was ordered to account for it,—~Plaintiff
alleged that defendant had purchased with
part of $12,083.04 that had been entrusted
for safekeeping by plaintiff to her, a freehold
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0 ACTION. 10

the contract the jury found, in
tions submitted Ju
racks were not in accord
ntra and  specification
rdance with t mple ra
ey also found that the (e unlm' el
pector and he acted in gool

v assessed the damages at
$831.70, for whi t a w"l\.v wis

1 for the plaintiffs.— Held, on a motion
aside the verdiet and ¢ rdict
1 fendants, th 1 f the
findings that the inspe good
fa ind that manu-
wtured  acee and
pecifications, must be a new trial.

Lazeton Company Limited The Maritime
Combination Rack Co, Ltd., 3%, p. 604

Condition precedent —During negotia-
ns for the sale of two stanlard sto
1se in the defendant’s brewery, war
to give certain results in the saving «
mtract was submitte
int in which a particular test calle
evaporation test wa i J
t ermine whe 1
iaranteed result
nt refu to he bound by the
te and the provi was struck ou
ntract signed, maki
test as follows: “To

ified to

these guarantees are livel to and the
quality  of wal is used and the same

load wing carried, tests are to be made
wler ordinary running conditions on hand

1l stoker fired boilers”,—The stokers
vere installed and defendant refused
y them, alleging that they did not
guarantee,—Plaintiffs brought this
n declaring on the common
f goodd old and delivered, e ‘he
pleas were never indebted, and a special
lea t the st did not fulfil the
guarantees, —Defendant  made two  tests
reference to the plaint ind the
ceording to the
my in fuel was effected as the contract
juirel.—He refuseld to allow the plaintiffs
claiming that
excluded from the contract.—In
to questions the jury found that
efendant’s tests were not fair and
per under the concract, and that the
ests that the yv] intiffs apply were better
tests than the defendant’s, and that no proper
tests were ever made.—in answer to other
questions they say they are unable to answer
whether the test en of in the contract
was to he by evaporation, as claimed by
the plaintiffs, or by weighing the coal, as
claimed by the defendant,— Held, per Tuck
C. ], Landry and Barker JJ., that the
verdict was improperly entered; that while
all the findings are in favor of the plaintiffs
no verdict can be entered for them on the
pleadings, as there is no allegation of waiver
or proof that the conditions precedent to
payment had been performed, and there
must be a new trial.—Per Hanington J.:
that under the contract as executed it was
open to the parties to apply any efficient

for the jury
untiffs intended
nine the
question
A v 1l iel,
and i 3. uld be sent down anot her
trial.—Per M that the conditions
prece lent to have been
performed, of perfory u ince
having been & n pl .m..ﬁ~ could not
recover on dings and the verdict
should stand laintiffs were allowed

to amend and a count for waiver a
new trial ante1 on 't

of ¢t wker  Co

Ready

Counterclaim —\ counterclaim is a cross
Canadian Iumlrv Ete. Co. Lid.
i, p. 423

action
v. Ungar's Laundry Elc

Form of action —Specific performance
or damages —5i 1e passing of the Judi-
cature Act, 1900, damages may be
for the br of an agreement, w
court plaintiff is not ent

pecific mance. Kerr v. Cunard

.:I 42, p. 451, C. D

e

rmption
ground
into a
and the court
suit involving

I-urm of action —Fraud or Ih-d

4 1 1 nmgn )
et damages against V\v lebt.  Petropolous

Williams Company, Limited, 3 Eq

v
340,

Injunction refused -Summons not is-
sued —No suit in Court—An application
under section 24 of the preme Court in
Equity Act, 1800 (53 Vict., ¢, 4) upon bill
and affidavits for an injunction or 1~1 was
refused with costs.—The lavits
were not filed and
issued in the suit.—The co:
cation were taxed and paid defendant
filed an appearance, and applied to dismiss
the bill for want of prosecution.— Hel
that there being no summons in the suit, the
suit was not in Court, and that the plaintiffs
could not be compelled to issue the summons
seed with the suit, or be %
the application should be refused.
—Goslin v.Goslin, 27 N. B. R. 221 distinguish-
ed—Quaere: whet a defel who
has appeared before summons 1 can
apply to dismiss the suit for want of pro-
secution if a summons is not issued.—An
application in  June 1800 upon bill and
affidavits for an injunction order stood over
until the 15th of August, 1801, when it was
refused.—Notice of appeal was given on the
10th of October following, and on the same
day the summons in the suit issued.—On
the 16th the defendants filed an appearance,
and gave notice of application to dismss the
bill for want of prosecution, on the ground
that the summons should have been issued
immediately after the refusal of the injunc-
tion order.— Held, that the plaintiffs were
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ACTIO ADMINISTRATION OF ESTATES, ETC. 14

10, 307

Held Stay of proceedings —Appeal pending

Stay of proceedings, Condition of

Quo Warranto

1909 (

Stay of proceedings —Practice e
42 11 1899
Remedy specially provided by statute n
Steps
12
Trespass
I )
60 1 ) 1
r
[ i} r
| 07
Limitation of Action. IMITATION
OF ACTION

Parties to Action. See PARTIE

. Partnership Action. See PARTNERSHIP
R City of Saint John
i o ADMINISTRATION OF
Stay of proceedings—A\ € ASSETS.

€ the See. COMPANY LAW EXECUTORS

AND ADMINISTRATORS

a

tave n an ap ation to t eqau le

B Daving knowledge of the pendency of the ADMINISTRATION OF
N Gl pess) Conpany ¥ au ESTATES OF DISEASED
3 112 S ' PERSONS.

Where a party obtains a “Stay of Pro See EXECUTORS AND ADMINISTRA-
eedings" in order that he may move the T'ORS.
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rd  “atherwise
’ not  otherwise

mean

ciusdem generts
TI'emiscoutas Rasway

a place
I Daigle v
Company, 37, p. 219

A railway company is liable for damage
for killing a cow which was at large on the
highway with the knowlelge of the owner
contrary to the Railw: 1903, and
which strayved from I the land
of l).«l“]“ im the .

through a defective fence f
obliged to maintain

company  were

l<<l!l;h||¥\ are liable for Jdamage done

land of an adjoining owner le of a
neighbor trespassing by reason of a defective
fence which it was the duty of the company
to maintain, (Per Landry J., Tuck C. J.,

hesitante.)  Lizotte
Company, 37, p. 397

and  Hanington 1.
Temiscouata Rashway

tion for damages against a railway
\vl"v\ v calf by the company’

mund  that the plaintiff
the

In an :

o lwl\,v‘ ;.

Railway

R. 8. C, 1906, 37, he could not r ver
Dixon v. Canadiun Pacific Rwy. Co., 39,
p. 305,

Damages—Dog, vicious,—In an action
brought to recover damages from the owner

of a dog, which had bitten the plaintiff,
a child a little over five years of age, the
jury, in answer to questions put by the learned
trial judge, found that the dog had attempted

to bite one G. B, and the defendant had
knowledge of this before the plaintiff w
bitten; that the dog had never, before the
injury to the plaintiff, evinced a cross, savage
or vicious ddisposition to the knowled,
of the defendant; that the dog was in the

habit of jumping upon or against people,
and in such acts scratching them, and the
defendant knew this before the plaintiff
was injured; that one of the acts of jumping
on or against people referred to one W, B,
that the defendant knew of it hefore the
plaintiff was injured, and that the dog did
not do it playfully; that they considered
that if G. B. had left the dog alone he would
not have .’«thm‘\h d to bit him.—~Upon an
application by the defendant to have a_ver-
dict entered for him, held (per Tuck C.

Landry, Barker, VanWart and McLeod
1 ;mingu-n _IA xliwrnlmu) that, as the
answers established that the defendant

had kept the dog after he had knowledge
that he was apt to do injury to mankind,
the application should be refused.—The
leamc'r judge, in charging the jury, told
them that if they were thought the scar on
the plaintiff's face, caused by the bite, was

likely to be permanent, and that such lasting
igurement might affect her prospects o
making a good marriage, they might consider
uch possible loss of marriage 0 assessing
the damages.— Held, per totiam cureim,
misdirection, as such damages were too
speculative and remote.—The jury were
that in assessing the dam-
might take into comsideration
financial position  of  the defendant

further directel
ages they
the

wnd the condition in life of the plaintiff.

— Held, as before, misdirection, Price v.
35, p. 6.

Horses —Negligence ~The jury having

hirer
harnessed

found that it was negligence for the
f a horse to allow it to stand

but unbridlel in an open place near the
hafts of the wagon while he went to the
st the bridle, in consequence of

rom  his control

lay down and

ll!l!,.v y cut itself in the fore-
e court will not disturh the verdict. —
lefendant’s act in allowing the horse

to stand harnes but unbridle! in an
open space was the proximate cause of the
injury and the action of the horse in ling
was not an independent intervening cuse, —
I 1 livery stable who hires a
hor r is bound to give notice
to 1t ailee of any dangerous  quality
in the animal hired of which he has or should
have knowledge, and failure to give such
notice, } may not be accurately
lesignate i ibutory negligence, may
in an action against the bailee for an injury

resulting from neglect to
caution go lirectly to the
hailee's negligence and
Steeves, 42, p. 670,

A bailee for hire who returns the property
bailed in a damaged condition, and wh
being the only person with full knowledg
the circumstances causing the dan
fails to give any explanation of the sg

exercise proper
question of the
liability, Gray v.

is presumed to have been negligent,
applies to the hirer of a horse and carriage
rom a livery stable keeper. Gremley v.

Stubbs, 39, p. 21,

APPEAL.

Applicant in contempt—The rule that
a defendant in contempt for failure to
obey a mandatory injunction cannot be
heard in a voluntary application, has many
exceptions and the circumstances of each
particular case should be inquired into,
—Per Barry |. Suint John Railway Com-
pany v. City of Saint John, 43, p. 498 @ 502.

Bias of trial judge —Sce W. H. Thorme
and Company Limited v Bvulm 37N.B. R,
p. 163; 37 S. C. R.

Charge to jury—Record A verdict will
not be disturbed where the record on ap
does not sustain an objection that the jury
was erroneously instructed on a certain
point. Kelley v. Ayer, 41, p. 489.
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Commitment of debtor—Appeal or County Court —Appeal direct to Su-

ertiorari preme Court \

) 0l S
Patter
( ( i |
( (
( 190 111 wl, McK
3y 61 County Court—Appeal, grounds of
N N 30 N ( (
16, 18, 49, 51 3 ) (
N, — H.
i B.
4 ) H i

Costs of suit reversed on appeal by County Court—When appeal lies

me defendant only

( County Court—Costs—A

County Court—Action of trespass,
Verdict against evidence I { County Court—Findings of fact by tr
judge—0 1 € eal fr
< t

plaintiff

County Court—Amending pleadings —
i Fot ot ' & v cotrt is

If a given 1
ea nded, 1 A T judgment !
n case of an Court in the County S. 1903,
n bane will order Cyr ¢ 1186, 49 and 5 entitled
DesRoster, 40, p lefend if the ubmitted by
1 he I , Taise a
T'his is

the decision of the

ourt judge may be appealed from

County Court—Allowing defence—An
rder of a county court judge setting aside
2 judgment and allowing the defendant

me in and defend on terms is not a 80 of the Courts  Act.
Jecision upon a point of law and there is no ‘anadian Fairbanks Co. v. Edgelt, 40 N.
ippeal from such an order under s, 80 of B. R. 411 distinguished.—~Upon such an
1e County Courts Act, S. 1903, c. 116 application it is within the discretion of the
Ex parte McCulley, 20 N. B. R. 87 followed judge to allow the plaintiff to read affidavits
Joiens v. Lockhart, 40 N. B. R., p. 455, in reply to defendant’s affidavits.—In an
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1 120

County Court—New trial

County Courts—New trial—Order 39,

r. 6 applicable

County Court—New trial —Order 39

County Court appeal—Practice

( 3

( ( 1
( (
e Cour
‘ (
( no leave has be
it Miller Gunter, 36 330.
ler an appeal he ( Court,
hole case y the ( A
1 ) }
the matter a 1 Id per
Barker J. and {yer

41, p. 508

3, 350

v judgment
Ur

County Court—Sumn
Appeal against judge's decision

1903 116

County Courts—Time extended for
serving notice of appeal for

lime of appeal.—

( € L
Whittaker Goggin ), p.403
Decree  reversed —Compensation for
goods sold—Wher f the defendant
were sold under a decrec ibsequently
reversed ¢ , not for irregularity, he
1 led to t 1 the goods
| th o damages
Robertson 3

ponement—I{ a trial ju

1
"y
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Equity Court
’ S0
Evidence, rejected
100 \
Findings by jury
|
Finding by judge in equity
i
\
Findings by trial judge Evidence un
disputed
)
¥
2
3 1
g Findings by trial judge |
H
i) 230
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Finding of fact by referee—1| I ¢

Judgment debtor, disclosure by

General verdict, effect of Jury tar

Interlocutory proceedings

|

's certificate re Supreme Court
costs (

npered with

Liquor License Act, 1887, Review of

7l evidence

Judgment by collusion \

18 an

rder made under habes

\ppeal

1

under

yrisoner 1n custo
o s imposed for
Liquor License

, p. 623
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Mandatory injunction made ex parte  an award under 1 Geol V) 32 (an Act to
m i ; ‘ \ imend t [ Brunswi .Rll\\t\ Act, C

1903, ¢, 91) may be enlarged on an appli-

¢ ume

n made after t expiration

1 e Act, unde Al hl‘!.:,‘l'.ll
1 ation should be on notice under O.
lie ¢ 1 | nd ind ex parte. In re The New
' Brunswick Rarlway Act, 43, p. ISS,
;. ’ 1 \ 1900, \unu- of .lmw.ll over five lolim =T \v
S : . g Court will no now
1 xcee | e foli 0
mot v. McPherson, &
lors 1
. 1 im, m . Notice of Alppu\l. --nl‘lrg«nn-nl of umu
® ( for—A\r nlarger of
7 \! IsN. B J € tice of Lo ,u'\L
Il 1 B C. 8 l‘ni;, e 111, s
i 1 Saint John R y 1 hat the transcript of
( Ci Saint Join, 43, p. 498 the stenograg eport of the trial had not
wer « 1 i J ) I\l‘l’n!'
Motion to vary order rightly u\prvwmg‘, 1 L € 1 ipt is nece: y
Jmlm-\ intention dmm\wd \ ena el to prepare the notice. ll.-
er n  Cutcheon Darrah, 37, p. 1

\nllu' nl .|mn~.|l, ;-\n-mlmg time for—

i nst 1 e ( Y"‘ notice '|HA|HI]
e mtir 1 | 1 Suprem rom 'u<', Court ma ‘..,‘.w.l
Court L T t er a Ju the Supr Court or
( P e Judg f the County Court appealed
o Bauity. . . rom; Order 59, r. 12, Ying v. Foo, 42,
¢ weal 1 B
4 % : ¢ , Principal and agent, warranty
Q ( (
S (
( .
H.
( 1
Privy Council .|p|v.».|l. pr.unu- -1t
! I we i judg
/ 3 Eq., 231 P ( enter
t s Court in a ca
N. B. Railway Act, G, S, 1903, ¢, 91— Con Robertson et
1 7, i
17
y } R . »
s 0 1003, ‘o ~II ) e A Probate Court -Whether the
% Col v Bull 12 ; ( vill hear an i from a probate
’ v o ( 1 rec the judge below
N. B. Railway Act, award - Cour 3 ; re i Re Estate of Paul Daly,
. i \ 1 ¢ 8T, p. 483
¢ ” : cing Probate Gourt—Appeal by party who
el \ 1 did not appear—\ party aggrievel by a
o { a lg nite may appeal
ol tim therefrom, I not appear in
¢ wa Suint John & Cour ] An order extending the
Ouebe Co. Fraser 43, 1. 388, time for appeal made ex parte is not a nullity,
( i and toset u the Court will hear an
N B. Ru ||I\\.|\ \u Extending time for appeal taken under it In re Estate Wm.

appeal 1 allowe ] for appealing from d vax 30, H28

P
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Probate Court—Finding by judge—
Where there was evidence that the contents
of a will hal been misrepresented to the
t the solicitor who drew the same,
the executor therein named had
solicitor to draw the will, and
at the giving of instructions
and took a benefit thereunder; and evidence
n the other hand that the will fully expressed
the wishes of the testatrix and that there
had been no fraud or misrepresentation,.—
Held, on all the evidence that the decree
of the judge of probate upholding the will
hould not be disturbed,.—Semble, Allegations
are not restricted to the grounds set forth
in the caveat. In re Estate of Mary B. Gil-

bert, 39, p. 2

Probate Court—Commission allowed ex-
ecutors—Part of a testator's estate con-
1sted of a dry goods business, which was
carried on by his two executors for nearly
a year before it was sold en bloc, one executor
doing practically all the work.—Upon passing
the accounts, the probate judge allowed a
commission of four and one-half per cent.
upon the whose estate to the executor who
carried on the business and a commission
of one-sixth per cent. to the other. No
commission was allowed upon sales made
in carrying on the business.—Upon appeal,
the Court refused to interfere with the
Judge's discretion in apportioning the com-
mission.  In re Estate of Benjamin B. Manszer,
42, p. 251,

Procedure when appeal not entered
after notice—If, after a notice of appeal,
the appeal is not entered for hearing, the
respondent should demand his costs, and
if not paid he should make an original motion
on notice to discharge the notice of appeal,
and for his costs,—The former practice of
moving for leave to enter the appeal in
order that the respondent may move to
dismiss it with costs when reached in the
ordinary course will not be followed under
“The Judicature Act, 1909" and the rules
thereunder. Duncan v. Reynolds (1870),
13 N. B. R. 187 and Smith et al v. The
Halifax Banking Cam‘fany (1895), 33 N. B.
R. 1 considered. McIntosh v. Poirier et
al, 44, p. 355,

Security for costs of appeal—An appli-
cation for security for costs of an appeal
on the ground that the appellant would
not be able to pay the costs, if the appeal
mﬂd be AI i thil.h costs, ;nustpel:le

e promptly,—~Where notice of ap
was servedp on the seventh of May
and notice of an application for security
was served on the second day of June in
:I‘me lo&:he first mc;n 2{’ l.her.‘kj m

ter making o e order
from, it was refused ogl the ground i delay,

ugh a

served on the eleventh of May and security

had been refused.—An order for costs against
ici ill not be (in

the absence of proof of misconduct, on the
ground that nothing was involved in the
appeal except costs of the appe: R. v.
Gerow ex parte Gross et al, 43, p. 352,

Service out of the jurisdiction—Dis-
cretion of judge final—On appeal from
an order authonzing service abroad under
clause (h) of O. 11, r. 1 of the Judicature
Act, 1909, in an action against a foreign
corporation for a breach in the state of Maine
of a contract made in this province,— Held,
per White and Grimmer []. affirming the
order of Barry J., Crocket J. dissenting, that
the act in its scope and purpose is intended
procedure only, and sub-s, 2 of s.
3, er g that the repeal effected thereby
should not affect any jurisdiction, established
or confirmed by or under any act repealed
thereby, the words “for any other matter”
in clause (h) of O. 11, r. 1 must be construed
to include any matter not covered by the
preceding clauses of the rule in which the
Court had jurisdiction at the passing of the
Act and as by C. S. 1903, c. 111, ss, 52 and
53, service abroad might have been author-
ized in an action such as the one in question
the judge had jurisdiction to make the order
and the appeal should be dismissed., Per
Crocket J. that notwithstanding the provision
of sub-s, 2 of s. 55 the words “for any other
matter’” in clause (h) must be construed as
any other matter within the territorial
jurisdiction of the Court and not provided
for in the preceding clauses of O, 11, r, 1
and as the plaintifi’s alleged cause of action
did not anse within the territorial juris-
diction the judge had no jurisdiction to make
the order and the appeal should be allowed.
—Per curiam, where under clause (h) a
judge in the exercise of his discretion on
the facts decides that it is in the interest
of justice that jurisdiction should be exer-
cised and service abroad authorized, the
Court on appeal will not interfere with the

exercise of such discretion. Roy v. The
Saint John Lumber Ce., 44, p. 88.
Stay of proceedings pending appeal—

Upon a judgment overruling the defendants’
demurrer, the Court refused to stay proceed-
ings pending an appeal, considering that

reater injury would result to the plaintiff
y a delay than to the defendant by a refusal
to stay proceedings, but the plaintifi was
required to accept an undertaking for the
payment of the costs occasioned by the
demurrer in case the appeal was dismissed
and to give an undertaki
in case the ap
v. Franks et al,

to forego them
was allowed. McGrath
. Cas., p. 97.

Where a party is exercising an undoubted
right of aj , the Court will stay pro-
ceedings under the judgment appealed from,
where necessary to prevent the ngpeal J
successful from being nugatory. Observa-
tions upon aj in interlocutory pro-
ceedings. Weldon et al v. William Parks
& Sons Lid No. 2, Eq. Cas., p. 433.
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Upon an order for discovery by the de-
fendants, the Court made it a condition
of staying proceedings pending an appeal,
that the lhr\mlxnh put in security to in-
demnify the plaintiff for any loss arising
from the delay; the Court having no judicial
doubt as to the correctness of its order, and
consigering that greater injury would fall
upon the plaintiff a delay than to the
defendants by a refusal to stay proceedings,
Robertson v, The St. John City Rwy. et al,.
Eq. Cas., p. 471

On an application for a stay of b ceedings
on a verdict pending an appeal, t ay was
refused except on terms of payment of the
amount of the v t to the suceessful party
the taxed costs to his solicitor, the former
repayment in case of

r consenting
o Court, and
giving an undertaking to repay
the costs if so ordered the Appeal Court
Porter v. O'Connell, 43, p. 611,

Statement of claim amended at trial,
defendant prejudiced Declaration for
work and labour and on an account stated.
—Pleas, payment and set- 1e particu
of which sho! a cons siderable sum  due
defendants over and above w was claimed
by the plaintifi's particulars, which were
confined to the count for work and labor.—
At the trial, where a verdict passed for the
plaintiff, the set-off being entirely rejected,
an application w made 1t imend  the
plaintifi’s particula by making a large addi-
tion to the time of the alleged work and labor
and by giving particulars of the account
stated.—The amendment was allowed with-
out terms, although the defendants produced
affidavits of one of themselves and their
attorney and counsel, stating that they were
unprepared to make their defence at Vhr then
circuit to the claim for work and labor as
4 omnt in the amended p: rticulars: that
il the original particulars been  served
amended they might have offered to suffer
dgment and would have done so had they
found plaintifi's claim was cortect, that as
no particvlars had heen served applicable
to the count for an account stated, the said
count had not been regarded as boma fide,
and in preparing for no consideration
had been given to it, t if the amendment
was allowed defendants would be taken
by surprise and were not prepared to make
their defence, and great injustice would
be done to them.—On a motion for a new
trial on the ground that the amendment
should not have been allowed except on
terms of postponment of the trial etc., held,
per Tuck C. J.,, Hanington, Landry and
VanWart JJ., " Barker and MecLeod JJ.
dissenting, that the defendants’ affidavits
showed that the amendment was of a char-
acter to materially prejudice the defendants,
and should ndt have been allowed without
such terms as would, as near as may be,
place the defendants in the position they
occupied when the original particulars were

ed

served.—Per Bar and McLeod ]J., that open

the judge, in the exercise of a judicial dis-

cretion, having allowed the amendment, his —(Pe
diccretion should not be reversed by the Court et al,
en banc unless he was manifestly wrong and

it appeared affirmatively that injustice had Wo
been done to the defendants. Hicks v action
Odgen et al, 35, p. 361, tion

the U
Summary conviction —Appeul—CertI-
orari—The defendant, on 15, 1908,
gave notice of appeal to the County Court
from a summary conviction.—An order
for certiorari was taken out and served May
20 and on May 27 the defendant served a
notice of his grounds of appeal.— Held,
that under section s, 1122 ul the Criminal
Code, certiorari would not be allowed after
appeal taken.—In re Kelly, 27 N,
3 followed. R. v. Haines, 39, p. {'i

%=

Supreme Court of Canada—Delay due
to death of party—Upcn the death of
one of several defendants to a suit in the
Supreme Court of Eq the plaintiff may
continue the suit applying m adminis-
tration ad litem or by apphication to the
Equity Court under s. 116 or s, 119 of the
Supreme Court in Equity Act, C. S. 1903,
c. 112, and therefore where ene of several
defendants  died after judgment of the
Supreme Court en bane, confirming a decree
of the Equity Court dismissing the plaintifi's
bill with \---I nd the plaintifi del 1
his ap ;41.x| to the reme (\url of Canada
for eight me mlr there: ifter on the ground
that no administration had been taken out,
held, thiz was no excuse for the delay and
the judgment of McLeod J. refusing to allow
the appeal under s. 71 of the Supreme Court
Act, R, S C. 1906, ¢, 139, was confirmed.
— Held, also, that the mistake of the sclicitor
as to the procedure on defendant’s death,
even though supported by opinion of counsel,
icient excuse.— Held  (per
aintiff (appellant) could
suggestion and proceeded under
Supreme Court Act, R. 8. C. 1906,
Harris et al v. \umurv et al, 3‘),

Trial in nature of arbitration—On
the trial of an action for the wrongful detens
tion of a quantity of logs in which action
the nghts of a third party under a contract
between the defendant and the third party
were involved, it was agreed by counsel on
the trial that the third party should be added
as a party plaintiff, that the pleadings should
be amended in all necessary particulars,
that the case should be withdrawn from the
jury and the presiding judge should determine
the rights of all parties,—The Court on appeal
refused to disturb the findings where the
judge had acted within the scope of the
agreement and was not manifestly in error,
Dalhousie Lumlu'r Co. le v. Walker, 44,
p 455

Woodmen's llen Act—ln proceedings
under The Woodmen's Lien Act 1804, the
point that the lien was nct filed in time is
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appes il even though not taken

t below as it gees to the ]llrl“lhll‘:“
—~(Per Tuck C. J.) ,\llmhu' et al v. Fraser
et al, 36, p. 161

“orkmcns compensation act—In an
under “The Workmen's Compensa-
Injuries Ac 4 Geo. V., c. "
al judge found that the |L.unl|l1 while

a crcular saw edger in the
ls, lost all the fingers of his
reason of the saw not being

by law required, and assessed

mpensation allowed by clause

2 of 6 of the Act, for the

a hand on appeal, that thv
made in fa
the trial judge
hand anc
was not

L igment 1
that the plaintiff
the compensation

am

wnd appeal w
Imllumn’ v. Smith, 44,

No motion by way of appeal or application

to the equitable jurisdiction of the Court
correct an error in a matter before a
mdge acting within his jurisdiction under

the Workmen's Compensation for Injuries

\ct w entertained, except where the
umout allowed the claimant is greater
than is provided by the Act. In re Merritt
v. The St. John Street Rwy. Co., 42, p. 667.

ARBITRATION AND AWARD.

Damages for land expropriated—Re-

gard should be had to its prospective capa-
bilities.  In re Gilbert and St. John Horti-
cultural  Assocsation, 1 Eq. 432, See also

St. Johm and Quebec Rwy. Co. v
43, p. 388,

Fraser Lid.,

Disqualification of alderman—An alle--
man of the City of Saint John is disqualified
from acting as an arbitrator appointed by
the city to determine with other arbitrators
the value of property expropriated by the
‘n\ under Act 61, Vic b In re Abell,

l:q w P WL

Disqualification, ratepayer, waiver—
A ratepayer of the city of Moncton is dis-
qualified on the ground of pecuniary interest
from acting as an arbitrator to ermine
thi ue of lands taken by the city for the
purposes of the water department, under

56 Viet,, c. 45.—Where objection to the
qu\hhr.mun of an arbitrator was taken
at the commencement of the arbitration
proceedings, subsequent appearance under

protest and taking part in the proceedings
witt ot operate Ak a waivi or ut theobiection,
tn re Bessie B. Wilkins, 41, p. 14

ssEvidenct<Rule considered. as-to when
evidence of "an arbitrater il be agmitted
i explanation of -the awank In ve Githert
a¥d ‘Suint John % Rerticunral - ssocsation,

1 Eq., See also St. John & Quebec
Ruwy (u Yi I'm.m Ltd., 43, p. 388.

Expropriation under Statute 3 Ed.
VI, ¢. 71 —Tt commissioners acting
under the National Transcontinental Railway
Act (3 Ed. VII, c. 71) are entitled to apply
lur .m-l uM.nn tunder the Expropriation Q

. 1906, c. 143, s. 21) a warrant for
lhu 'rvmumun of land upruprmlul for the
purposes of the railway,irrespective of whether
the damages have been paid or not. In re
National Transcontinental Rwy, ex parte
Bouchard, 38, p. 340,

Faulty award —Ejectment—A lease in
renewal of a former lease of the same prem-
15e5 UIHLLHH‘I a covenant to renew at [hL‘
end of the term or pay for improvements
“heretofore erected, or which may hereafter
be erected or made by the said (Lessee)

the improvements to be valued by two
disinterested persons to be chosen by the
parties who, in case of disagreement, were

to cho

e a third, the ;n]»w..x~mx|ux\l of whom
two of be conclusive as to

whom to be
The lessor having determined
not to remew, appraisers were ..mnmxl
by the parties, and they failing to agree
appointed a third.—The three met, and the
appraiser of the lessor and the third ch sen
agreed on the sum of 82,550 as the value
of the improvements, which sum the plain-
tiff tendered and the defendant refused to
accept and also refusel on demand to give
up possession, and the plaintiff brought
ejectment.—In addition to denying the
lessor's title the by plea, asserted the
right to hold possession on equitable grounds,
asked to have the award se. aside, and a
renewal lease decreed to be executed.—
At the trial, without a jury, the judge found
that improvements for which the defendant
was entitled to compensation had not been
considered by the appraisers and the appraise-
ment was not full and complete, but entered
a verdict for the lessor.— Held, that the
lease neither expressly or impliedly gives
the lessee the nght of possession claimed,
and facts did not entitle her on equitable
rounds to retain possession, or on this
application ‘involving -merely the nght of
possession to have the award set

or any
the value,

lessee,

asule or

other relief asked for. Purdy v. Porter,
33 N. B. R. 465; 41 5. C. R, 471
Injunction to restrain futile arbi-

tration refused—An injunction will not
be granted to restrain a party from proceed-
ing with an arbitration where the result
of the arbitration will be merely futile and
of no injury to the party seeking the in-
junction.—An injunction to restramn  an
arbitration to determine the value of land
of the p‘.unuﬂ taken by the defendants, on
the ground that condition precedent to the
taking of the land had not been complied
with, refused. Duncam v. The Town of
Campbellton, 3 Eq., p. 224

Landlord and tenant—Leases covens
anting to pay for,any buildings qr erec-
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tions for munu(nuurlng Purposes-
Where the city of Saint l- N exy
land unde > from it

of mud flats, to be used 1.
purposes only, and the lease contained a
or ay at the end «

s and erection
3 on the demised
piling fa ringers necessa
make it ava buildings ma
subject of damages for which the city would
be bound to pay on expropriation under
6 Vict., c. 3, and should not be excluded

from consideration on an a of
damages.—(Per Barker C. 1., Hanington
and Landry JJ., McLeod J. dissenting.)

Sleeth et al v. The City of Suint John, 38, p. 542,

On expropriation under 63 Viet,, c. 50
of lands under a lease, containing a coven
to pay at the end of the term for “any
buildings or erections for manufacturing
purposes” which should or might then be
on the demised premises, held, that damages
should be assessed for the value at the time
of expropriation of all piling and filling in
intended for and forming a nec
of the foundation of such buildin,
Barker C. ., Hanington, Landry, Gregory
and White JJ., McLeod ], dissenting. Sleeth
et al v. The City of Samnt John, 39, p. 56,

N. B. Railway Act—Appointment of
sole arbitrator—A judge of the County
Court alone has jurisdiction to appoint a
sole arbitrator to determine the value of
lands taken or required under the provisions
of the New Brunswick Railway Act, except
when he is personally interested in the lands,
in which case a judge of the Supreme Court
has such jurisdiction.—~When an owner of
land omits to name an arbitrator in expro-
priation proceedings after notice is served
on him as required by the New Brunswick
Railway Act, a sole arbitrator cannot be
appointed by any judge until notice of the
intended application for such appointment
has first been given to the land owner.
St. John & Quebec Rwy. Co. v. Andersonm,
43,p.31,C. D

N. B. Railway Act—Measure of Dam-
sges—On an appeal from an award made
under the N. B. Ry. Act, C. S, 1903, c. 91,
as amended by 4 Geo. V., c. 32 (1914),
awarding the respondent $16,500 for land
taken for nppellam's right of way through

]xmdem s property, known as the Victoria

pmy. m l e city o( Fredericton,
for ~—The
lppellate company in January, 1912, located
its right of way through the property, and
in the latter part of June, or rarly in Jul ol
that year, began work and filed its
and book of reference and publish the
notice required by the Act.—At this time
and for a number of years prior thereto
the Scott Lumber Company, subject to a
lien of the Bank of Nova Scotia, was the
e B e e
ness upon s
or discontin Lhe lumber

AND AWARD. 10

ecking to sell the pro-
perty t bank's claim.—On
July 1 1912, the respondent obtained
an option on the property and ultimately
on December 12th of the same year purchased
it with knowledge of the expropriation.—
In 1913 the respondent made substantial
changes in the mill, discarding much of the
machinery, and erected practically a new
mill with a different equipment, increasing
its capacity from ten million feet to fifteen
million feet per season and greatly improved
and enhanced the value of the property
in other respects.—The appellant gave evi-
dence before the arbitrators, placing the
market value of the mill property and site
at the time of the purchase by respondent
at $10,000.— The respondent gave no evidence
of the value of the prl.puv.y before or at
the time of the purchase, but claimed and
ve evidence of 11!1 value of the land taken
and damages for the injury suffered amount-
ing to 000.—The arbitrators in their
award gave no reasons for their award and
did not show how the amount awarded
was arrived at.— Held, that the principle
upon which the compensation and da

should have been awarded would be the
market value, including the practical poten-
tial value of the land taken, to the Scott
Lumber Company at the time of the filing
of the plans and book of reference and reason-
able compensation for damage caused,
without taking into consideration, as the
arbitrators must have done, values and
elements of compensation to the owners
incident to the property at the time of the
award: and the award must be reduced to
$5,500. St. John & Quebec Rwy Co. v. Fraser

and the bank were

Lid., 43, p. 388,

N. B. Railway Act, C. S. 1903, c. 91—
Legality of award—In an application
under (., XIV of the Judicature Act for
leave to enter final judgment in an action
on an award for the value of land expro-
priated by a railway company pursuant to
the Railway Act, C. S. 1903, c. 91, it was
objected that the award was bad, because
the arbitrators had not been sworn by a
justice of the peace for the county in which
the lands lie as required by s. 17 (7) of the
Act.—They had been sworn by a person,
who was not in fact a justice, but was a
commissioner (orofuk:lng affidavits.—At the

the p
the arbitrators, it was stated in good (mlh
that the arbitrators had been properly
sworn before a justice for the county, and
that statement was dlcuned by the counsel
for the P and
with the consent o! the cotiagt Jok the ‘other
side entered on the record.— Held, per White
and Crockett JJ., that the statutory pro-
vision requiring the arbitrators to be sworn
msght be wuved and the ddendnnt company

Seadkait

thnt ground by what wok place before
the lrblmwn Held, per Bnry "3!:‘

the
mmwbe:mulmmplmdnt

to their and want of jurisdiction
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we waived by admission, nor can
be conferred by estoppel.— Held,
I., an appeal having been taken
and the parties on the hearing
that if the julze on appeal
to th melusion  that  the
e set aside he should make
m the evidence before him,
wrd made on this agreement is

hinding even th wwh the award of the
trators is a nullity.—Held, per Barry

[., that the origing <\ award, having been
made by a tribunal without jurisdiction,
there was no legal evidence upon which
the fudge on .u.‘u il could base an award.
~[e14, per White J., that under s. 8 (28)
foll lllli$,4 1, it 15 sufficient if the oath
require 1 by the Railway Act is administered
any the persons authorized that
nh-section.— Held, per Bar t as
he Legislature has expres v clear
ference providel that the oath h ould be
by designated person, n

wdmin

Ruwy. (

m has-aathority to
John & Quebec

Turney v
. 557,

Remuneration of arbitrators—A\n
\

trator will not be allowel to fix hi
f the value of hi ices in his
or profession —\\ hat he
depends upon the p tlar
es of the case.—~The expert or pro.
f lvnm who has been selected as arbit-
t ir because the matters in controversy are

15 his special training and education en-
ible him the more intelliger to determine,
is not to be rated the same as or 1
no exceptional v]n:nlni\mu-n. —In determining
as to the reasonableness of his fees, '.-\mr‘
ust also be had to the nature and importance
f the question in dispute, the amount of
money involved, and the time necessarily
wecupied,—Where arbitrators charged for
each of their services $25 a day, for 21 days
of 41, hours each, review judge reduced
the charge to $20 per day of 6 hours each.
In re Sutton and Jewett Arbitration, 1 E
p. HOS.

arbitrators under 61
for each of a number
meetings which were
uljourned without any business being des-
patched, owing to causes for which the
wbitrators were not responsible, a review
judge held the charge not to be unreasonable,
—Where arbitrators each charged £10 for
each of their tings at which evidence
was taken, or the matter of the arbitration
was proceeded with, a review judge refused
reduce the charge. Im re Dean Arbitra-
tion, 2 Eq., p. 120,

Where there is evidence of an express
promise to pay an arbitrator for his services
as such, founded on good consideration,
it is misdirection to withdraw the same
from the consideration of the jury. Pinder
v. Cronkhite, 34, p. 498,

\\?nu ea h of thre
iy, charged
of att ‘n<lm«l\ at

Saint John Horticultural Association—
By Act 57 Vict,, c. 74, providing for the

expropriation of lands by the Saint John
Horticultural Association by arbitration, it
is enactel that *“‘any party to the arbitra-
tion may within one month after receiving
a written notice from one of the arbitrators
of the making of the award, appeal therefrom
upon any question of law or fact to a judge
of the Supreme Court, and upon the hearing
of the appeal, the judge shall, if the same is

a question of fact, decide the same upon
the evidence taken before the arbitrators,
as in a case of original jurisdiction.—The
judge, upon such g al, shall have the right

to hear additional evidence and decide the
question upon the original as well as the
new evidence."—On an appeal from an
award made under the Act, held, that the
judge appealed to was not to disregard the

award and the reasoning in support of it,
and deal with the evidence de novo, but that
he was to examine into the justice of the
award on merits, both upon the facts
and the whether a reasonable
estimate of the evidence had been made

in accordance with the principles of com-
pensation,.—In assessing damages upon the
expropriation of land, regard should be had
to its prospective capabilities,—~Rule con-
sidere] as to when evidence of an arbitrator
will be admittei in explanation of the
award. In re Gilbert and St. John Horli-
cultural Association. 1 Eq., p. 432,

Statutory provision for vs. Action for
damage —An arbitration clause in a private
act of parliament will not oust the juris-
diction of the Court, and an action for
damages will lie, unless the necessary steps
are taken under the act, to vest the power

to exercise the rights, or to do the thing
for which compensation would be due
under the ac Barter v. Spragues Falls

Mfg. Co., 38, p. 207

ARMY AND NAVY.

Canteen at infantry school— [/e/d that
the infantry school corps at Fredericton has
the right to establish and maintain a canteen
to be conductel in accordance with the
Queen’s Regulations; and  that, inasmuch
as the active militia is subject to these orders
and regulations, every officer and man of
the militia from the time of being called
out for active service, and also during the
period of annua! drill or training, has an
equal right with the members of the infantry
school corps, to purchase ale and other
articles sale at the canteen. Ex parte
Patchell, 34, p. 258,

ARREST.

1. Judgment Debtor.

2. Miscellaneous Cases.

Bail.—See BAIL.

Criminal Arrest.—See CRIMINAL LAW.,

False LAl!'ren —See MALICIOUS PROSE-
JTION
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1. Judgment Debtor. 1 horse, was not examined as to the
disy of the sale;

Disc rm- of debtors h»rm ol ordvr— 1) t} lue the debtor
lischarge ¢ ! was a to be determined by

or the ¢ examining ¢ 5) that the answer

28, s. 32, one in particula ven to a question

party di lm ged had the persons fre hom he expected

the county of Victoria | to get note promised to give 3 1sti
of ¢ L\ the creditor’s ager ufficient. Ex parte 3 tiscl
the lover and Per Conant, 34, p. " t
that duc of disclosure had b park

and that the hearin

x place Disclosure—Assignment of assets—If

and \l.m mentior he a disclosure reveals a debt due to the party D
order is signed by the clerk of ti making the disclosure a definite demand for th
the county of Victoria, is a sufficient state- the assignment of the debt must be made 3 !

ment on the face of the order of the territorial  and an opportunity given to the applicant
jurisdiction of the officer making the same, for discharge to show cause, if any, why the
and will not be quashed on certiorari.—Per  debt should not be assigned; also in cases
Tuck C. J., Hanington, Landry and McLeod where judgment has not already been ob-

J., Barker and Gregory JJ., dissenting. tained against the party making the dis-
v. Straton ex parte Porfer, 36, p. 388, closure, opportunity must be afforded him i D
to ask for security from the plaintiff for % losy
Discharge of debtors—If there is evidence  the re-assignment of the debt m event of appl

from which the officer making the order the plaintiff failing to recover judgment.— gn

for discharge might be satisfied that a full Huun ~-Whether the provisions of section

disclosure had been made, the Court will of the said act relating to the assignment y xa

not set aside the order, even though they ts due the defendant as a condition = K

are not satisfied that the disclosure is a full his discharge have any application in B

one, or of the bona fides of it. Id. where the defendant is not in actual d 37,
. R. v. Carleton ex parte Akerley,

Discharge, Form of order order $ D
for discharge will not be on the R ol
ground that the notice of the .v-;»h ation Disclosure — Assignment of assets — by and
to disclose was not entitled in the cause, Discharge of debtor—The officer taking pn
or that the proceedings and order were the examination has authority to order an \
entitled in the wrong cause if it sufficiently  equitable interest personal property to e
appear in the hody of the notice, proceeding be held for the henefit of the creditor, and
and order, in what proceeding the application  the disclosure of such an interest is no bar o
and order were made. R, v. Straton ex to a charge.—If a debtor makes such a "
parte Pattersom, 37, p. 376 disclosure of his affairs as fulfils the require- nor

ments of the act, a creditor who allows the to

Discharge of debtor, ()rder in liew proceedings to default can not object
of mandamus—The or d for by that the disclos not a full one. R. v.

60 Vict,, c. 28, s ourt Act, Slraton ex parte Patterson, 37, p. 376. g l
is a substitute for [ sta
ms us, and it will t Disclosure by defendant in breach em
of promise suit—The provisions of the X
act 59 Vict,, ¢. 28, s. 7, allowing a debtor to .
¢ make a disclosure of his affairs and authoriz-
j ing his discharge under certain circumstances i
1 therefore  are applicable in the case of a defendant held -

en bane refused to make an order by judge's order in an action of

under the »“ o ommanding the br { promise of marriage. R. v.

judge of the County Con harge  Carleton ex parte Akerley, 37, p. 13 .

2 debtor who had made before 10
Ex parte Keersom, Disclosure —Equitablé interest in per- e

sonal property—A\n equitable interest in
property cannot be sold under an

Disclosure—(in before a

clerk of peace, s application A defendant at the time of his i
for hi « ) examinati n had personal property s
that the non-proxy ich a chattel mortgage; held, that it
t called for or ne Tty t to be taken A
lischarge; £ tor Xt defendant was i
sworn he had no real or perse 1 e.—Semble, that &
property, and had not paid any debts si ] » make a conditional Le
| his arrest or given any preferences, lischarge. Ex parte Miller, 34, "\"‘
quest yon iy time transferred ks
any intending " to  defraud  the s
plaintiff " the answer “I have not,” closure —Interest in growing crops g
were immaterial and € (3) that btor, having made applica- :
the debtor could not Iw refus nl his discharge hi nvul from custody under ™
because previous to his arrest he had sold an execution issued out of a justice’s court, o
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in the course of his examination disclosed
that he and his wife resided upon land
{ which his wife had the feeand that there
vere growing crops upon it created by his
ous.— Held, that as this disclosed an
erest in real property that could not be
an execution issued out of a
debtor could not be
lischarged. he hushand's estate of courtesy
exists during the life-time of the wife. Ex
parte Geldert, 34, p. B12.

Disclosure, Jurisdiction for—To give

the clerk of the peace jurisdiction to grant

o discharge from arrest, under

, it must appear that the « lefendant

i custody.—It is also imperative that

he should sign as to the truth of all his
answers, Ex parte Heywood, 34, p. 8.

Disclosure, Notice of—A notice of dis-
losure purporting to be signed by the
applicant is sufficient without proof of the
signature,—Service of the notice of dis-
closure on the wife at the husband’s place
of abode, he then being within the province,
is good, and no order perfecting the service
is required v. Straton ex parte Patterson,
37, p.

Disclosure of real estate—0On the hearing
of a debtor's applica for examination
and discharge from under the

visions of 59 Vie s. 7, where debtor
sclosed real estate, that the making

28,
held,
f a memorandum to be filed in the office of
the Registrar of Deeds as provided by s. 11

{ the said act, when not asked for is not a
condition precedent to debtor's discharge
nor does any duty devolve on the debtor
to see that it is made. Ex parte Conant et
al; In re James W. Starkey, 34, p. 198.

Disclosure—Payment ordered by in-
stalments out of income as government
employee—K. M. and W. were officers
{ the Government of Canada and were in
receipt of annual salaries amounting to
$1,800, $400, and 00 respectively,—K
ipon being examined before the County
; /. was, under the provisions of
5 Viet,, 28, s, 53, ordered to pay the
umount of the judgment against him by

Uments at the rate of five dollars per
month.—\L and W, being examined before

e judge of the County Court of S, were,
mder the same section, ordered to pay the

mnts of the judgments ‘u,nn‘x them by

stalments at the rate of five and ten
llars per month respectiv Ay —Orders misi
g been obtained to bring up the three

s for the purpose of quashing them,

the return there it held (per

J., Hanington, VanWart and Mec-

i Landry J. disse nnnu (1) that the

ns of 59 Vict,, ¢, 28, s. 53, authorizing

the judge or other officer before whom the
examination is held, upon it being made
to appear to him that the judgment debtor
1s unable to pay the whole of the debt in
one sum, but is able to pay the same by
instalments, to make an order that the

debtor shall pay the amount of the judgment
debt by instalments, in so far as it is sought
to apply the same to ry or income derived
from office or employment under the govern-
ment of Canada is w/tra vires of the Provincial
Legislature, and, therefore, that the orders
against K., M. and W, should be (lll-hh(‘d;
(2) that in the cases of M. and W, there
being no evidence or charge of fraudulent
conduct on their parts, the circumstances
showed such an improper exercise of discre-
tion on the part of the judge of the County
Court of S. that the orders made by him
should be quashed on that ground as well,
Ex parte Killam parte McLeod; Ex parte
Wilkins, 34, p.

When the debtor is honest and has been
guilty of no fraudulent act, and has neither
real or personal estate and only a moderate
income, [ think it an unwise and wrongful
discretion on the part of a judge to compel
such a debtor to pay by instalments—Per
Tuck C. J. Id.

Examination of debtors—Privilege—
The proceedings for the oral examination of
a judgment debtor under sec. 36 of 59 Vie.,
¢. 28 should be by summons and order;
and not by an ex parte order in the first
instance,~Per Hanington, Landry, Barker
and McLeod J]., Tuck C. J. dissenting.—A
judge of the Supreme Court has no privilege
against an attachment for any contempt
which is of a criminal and not of a civil
kind.—The process of attachment which
may be issued un ]vr the provisions of sec.
36 of 59 Vict., 28, & und a judgment
debtor for contempt of an order calling upon
him to appear and be examined orally as
to any and what property he has which by
law is liable to be taken in execution, is
punitive or criminal in its nature; therefore
a judge of the Supreme Court can not
protect himself by his privilege against an
attachment issued against him for refusing
to obey such an order.—Per Tuck C.
Landry and Barker J]. Ex parte l:mlinm

p. 8.

Judgment debtor, Commitment of—
The judge of the County Court of Saint
John made an .-r'l\r under 59 Vict., c. 28,
as amended by 61 \ A u-nmumng
the applicant to |nnmn for three months
because, after his arrest in a civil court in
the Saint John City Court, he had made an
upprupnmm of property in payment of
another deht without paying the debt sued
for, -'I')w judge basel the order upon evi-
dence given in a former proceeding against
the detor, and not upon the hearing. of
any application for the order in question.—
The order did not show on its face the grounds
upon which it was issuel.—By 61 Viet,,
¢. 28, s. 8, amending 39 Vict,, c¢. 28, an
appeal is given to the Supreme Court from
any order for imprisonment made under
«s. 46, 48, 49, 51 and 53 respectively of 59
Vict., ¢ d, that the fact that the
right to appeal is given by statute does not
deprive the party of his right to a certiorari,
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( t the wr their Arrest, What constitutes—To consti-
a1 tl nee tute an arrest, it must appear that plaintiff
t.—1 t  was reasonably led to believe by either the
i ( Cou 1 lar g r conduct of th lefendants or
¢ ' I 1 1 - i wit eprived of her
¢ ea ' t  liberty of 1 ement Hopper v. Clark et

for which he issued i i al, 40, p. 68
18811¢ T'hat 1 mere payvy m Attachment, Writ of —Supreme Court
fide debt, er he ' costs—A person in custody under a writ
% " e B . f att iiont of the Supreme
1 lia Ci f empt in ving an order
" X ’ nee pay costs is entitled t under chapter
give 1 f ( eedir r th 130 e C. S. 1903, respecting arrest,

lebt nd ¢ re-pr ! r imprisonment and examination of debtor
estior R. v. Straton ex parte Patterson, 37, p. 376.
Ny R.v. F D 36, pe 580

Attachment, Writ of —Costs in Equity

Court—A\na in gainst
the ¢ r Equity
2. Miscellaneous. Con r enforcer lirecting

Arrest (civil) not an appearance in

court— 1)
Gu I I 1,
102 B \ 1913,
Arrest, Justifying —I r 1
i 1A\ 12 7
n review
¢ the demand
ren Hopper v. Clark et " !
10), S € vitl power of
the
Arrest under execution —\Whe \r \ inted
- payvar f hee uined
el X n against the goods of the person
re ! ( IS " thle, or unless it be shown that the party
mor plaintiff, an 1 able to g ind refused or deprived
rde 15 gra \et 53\ . i., himself of t Il Lo pay R. v. Borden
114 1 Act 58 \ IS, ex parte Kinnie, 43, p. 200
An order r ler t ¢ i rar County Court appeal, Attachment for
ext the ) ing costs of—The Sy ( ill not as
et ( t for t t general rul t it iment to enforce
! t inte ‘ t ¢ a County Court
the ( x 1

e certified and
t below., Mac-

Damages for wrongful arrest—To en-
title plaintiff to exemplary damages in

an actior ' be proved that defendants
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1 maliciously or with unnecessary harsh-

or with wilful or grossly negligent

egard of plaintiff's rights in arresting

r, and failure to so direct the jury is

ground for a new trial. Hopper v. Clark
et al, 40, p. 568

Equity Court, Execution against body
out of—An arrest under an execution,
issued under an order of the Equity Court
igainst the body for enforcement of its decree
directing payment of taxed costs on dismiss-
ng the plaintifi's bill, operates as a satis-

m, and an execution issued against the

wls of the plaintiffs for the samne demand
\\11! be set aside.—Per Hanington, Landry,
Barker and McLeod JJ., Tuck C. J. dis-
en VmL'. e l Gregory J. no part.,—A County
has no jurisdiction under the

pecting Arrest, Imprisonment and

Examination of Debtors” (C. S, 1903, «
130) to discharge persons in custody under
uch executions. Petropolous et al v. Wil-
tiams Co. Itd. el as, 38, p. 146,

See also Thorne v. Perry, 2 Eq., p. 2
upra, folio 47.

Handcuffing—Canadian Government
R-l"“.\\! -In order to justify a conductor
k ile 136 of the “Rules and Regula-
or Government Railways' in arresting
a passenger, there must be evidence that
he was annoying other passengers and abusive
ge to the conductor 15 not in itself

uch annoyance.—The circu
t case did not justify the
Jefendant cuffing the plaintiff.—Per
Barry and McKeown JJ: A conductor may
handeufl only when a prisoner has attempted
vm. cape, or it is necessary in order to prevent
loing so.—Per Barker C. J., Landry
White J].: A conductor might be justi-
in using handeuffs for the protection
sengers,  MecAllister v. Johnson, 40,

Re-arrest on same warrant—"The pris-
oner, who 1 been arrested under a warrant
to serve a sentence of imprisonment for an

offence inst the Canada Temperance
Act, was, upon his own request, suffered
to go at large for a time by the officer who
had the execution of the warrant.—Shortly
after he was again arrested upon the same

it and conveyed to the county gaol
to ve his term of imprisonment.—Upon
an application for an order in the nature
of a habeas corpus, held (per Tuck C.
Hanington, Landry, Barker and MecLeod
I1., VanWart ]. dissenting), that the second
arrest upon the same warrant was legal,
and that the order should be refused. Ex
parte Doherty, 35, p. 43.

Warrant, Arresting without—C. C.,
sec. 30—Section 30 of the Criminal Code
provides that: “Every peace officer who
on reasonable and probable grounds, believes
that an offence for which the offender may
be arrested without warrant has been com-
mitted, whether it has been committed or

t, and who on reasonable and probable

wunds, believes that any person has com-
mitted that offence, is justified in arresting
such person without warrant, whether such
person is guilty or not."—Held, that as
an officer arresting without warrant might
be called upon to decide whether or not
there was reasonable and probable grounds
for the arrest, the section did not apply
to an officer arresting for an offence when
he is himself the wictim and the offence
had been already committed and the offender
is not freshly pursued. R. v. Belyea,
43, p.

Warrant, Arrest without—Liquor Li-
cense Act, 1915—See¢ R. v. McDougall ex
parte Goguen, 44, p. 369.

ASSAULT.

Costs—The Court  ha jurisd
review t liscretion exercised hy ¢
in certifving under the act 60 Vict,, c. .
. 74, that there w: 1 cause for bringing
the action in 2 Court.—Where
an action for as v was hrought
in the Supreme Court ¢ jury fol m\l
a verdict for the ff for .00, but
the learned j »'r\v! the cause u.nm«--l
a certificate under the above section on the
nd  th the plaintifi's attorney had
reasonable grounds for thinking that the
title to land would be brought into question,
held (per Tuck C. ., Hanington, Landry,
Barker and McLeod | wregory . hesitante)
that a sufficient casc i en made out
to induce the Court interfere, Cormier
v. Boudreau, ! )

l)x\m.lnmu ~Misdirection—In an action
assault the judge misdirected the jury
in favor of the plaintiff on matters which
might affect the l|v|1-~¥\ul| of damages, and
a verdict was rendered for the plaintiff
for $135.00.—On appeal upon the grounds
of misdirection and excessive dama held,
that although the damages were not excessive
yet the musdirection caused a substantial
wrong or miscarriage entitling defendant to
a new trial, inasmuch as the jury might have
been influenced by it in assessing damages.
Edmondson v. Allen, 40, ¢ .

Damages, No—Verdict for defendant—
Costs—In an action for an assault the
jury found the defendant guilty, and that
the plaintiff had not suffered any damage
and returned a verdict for the defendant.—A
subsequent application to the judge of the
County Court who had tried the cause to
set aside the verdict and grant a new trial,
or failing that, to enter a verdict for the
plaintiff for nominal damages was refused.—
Held, on appeal (per Tuck C. J., Hanington,
Landry and Gregory ]]., McLeod J. dissent.
ing), that the Court had no power to set
aside the verdict for the defendant and enter
a verdict for the plaintiff, and that a new
trial will not be granted merely for the

ST,

T
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purpose of enabling a plaintiffi to obtain
nominal damag where no right is affected
except a  que f costs, Murphy v
Dundas, 38, p.

Damage, Evidence in mlllmltion of-—
That evidence of provocation {

spoken three davs hefore the
the plaintiff to the defendant was ‘v'u;nr]\'
admitted in mitigation of damages. Id.

See CRIMINAL LAW

ASSESSMENT AND TAXES.

Certiorari —Assessor himself in arrears
for previous year—The Court refused a
writ of certiorari to quash an assessment
of rates and taxes because one of the assessors
himself had not paid the rates of the year
previous, his acts being those of a de facto
officer. Ex parte Martin, 34, p. 142,

Certiorari—Applicant not interested—
The municipality of the county of West-
morland having issued a warrant of assess-
ment to the city of Moncton under the pro-
visions of the Act respecting Rates and
Taxes, C. 8. 1003, c. 170, s. 34, before the
same was delivered to the city assessors or
any assessment made thereunder, the city
of Moncton applied for a certiorari to remove
the warrant alleging that part of the amount
to be assessed under it was not properly
chargeable to the city,—There was no evi-
dence that the city itsell was liable to be
taxed as a rate payer.— Held, that there
was no ground for the application, there
being no assessment for the Court to act
upon and the city as such having no interest
in the assessment. Ex parte City of Moncton,
39, p. 326,

(Il) of Saint John, 52 Vict,, ¢. 27—
I'he whole of an estate of a deceased perscn
liable tc be assessed in the city of Saint
John, may be rated in the names of the
resident trustees under 52 Viet,, ¢ 27,
, though one of the three trustees, in

resident abroad.—R:
wonds, secur ¢d by a mor
martgages within wning t
as amended by 63 \1\ , ¢ 43, and are not
exempt from taxation. R. v. Sharp, Ex
parte Lewin, 35, p. 470,

City of Saint John, 63 Vic., c. 43—
Book-debts are assessable in_ the City of
Saint John under s. 121 of \I" e N,
as amended by 63 Vict,, 3. —R ui\\.l\'
honds secured by a mortgage are not exempt
under the said acts. R. v. Sharp Ex parte

Turnbull, p. 477,

(;lty and County of Saint John, 3
Geo. V., ¢. 21—The valuation to be made by
the board of valuators for the city and county
of Saint John under the provisions of the
Rates and Taxes Act, 3 George V., c. 21,
for securing a common standard of valuation

for general county purposes, of property
the value of which has been fixed by special
Acts for assessment purposes, is the value
so fixed and not its full value as provilel
by s. 4 of the Act.—Buildings used exclusively
as places of worship and sites with grounds
surrounding the same upon which no other
buildings are erected in the City of Saint
John, are within the meaning of sub-s. 12
¢ 3 of the Act, and are not to be included
in the valuation made by the valuators,
Municipality of the City and County of Saint
John v. The Board of Valuators for the City
and County of Saint John, 43, p. 369.

City of Saint John—Insurance com-
panies—The plaintiff, agent of the National
Insurance Company of Hartford, Connecti-
cut, carrying on the company's business in
the city of Snul John, issued policies with
the heading “Atlantic Fire L'n«hrwrilcr"'
Agency."—The policies continued, “by this
policy the National Fire Insurance (,ump.m
of Hartford, Connecticut, in consideration,”
ete, “does insure” etc.—The policies are
signed by the president and secretary of
the ional and are the policies of that
company.—There is no association of under-
writers known as the Atlantic Fire Under-
writers' Agency, it being merely
adopted by the National in 1ss
policies,—~Under the act of 5 ('Cu
\l!’h), amending 3 Geo, V.,
by adding to s. 2, sub-s. tg), prnn ding that
every agent who issues a policy of any
company and causes or |>crmih to be repre-
sented thereupon the name of any other
insurance company or as ation whether
the same be connected with responsibility
under the policy or not shall pay a fee
of $100. for each company or association
which he represents,—The agent of the Na-
tional paid under protest to the city of
Saint John, in addition to the fee for Lhat
company payable under 3 Geo, V. ¢, 55 a
fee of $100. for the Atlantic Fire Under-
writers' Agency.— Held, that the name
Atlantic Fire Underwriters Agency not being
the name of any other insurance company,
insurance association, underwriters' agency
or other mode of association of underwriters,
the plaintiff was not liable for the payment
of the additional fee. Howard v. City of
Sasnt John, 43, p. 521.

Civil servant—Liability to taxation—
A provincial legislature has no power to
impose a tax upon the official income of
an employee of the Dominion government,
nor to confer such a power on the muni-
\zthmn Ex parte Timothy Burke, 3%, p.
200,

The salary of a civil servant of the Dom-
inion government resident in the city of
Saint John is liable to taxation in the city
for municipal purposes.~—~Ex parte Owen,
20 N. B, R. 487; Ackman v. Town of Moncton,
24 N. B. R. 103; Coates v. Town of Moncton,
25 N. B. R. 605 overruled. v. T
City of Saint John ex parte Abbolt, .{’% .B.R.
421, Abbott v. City of St. Jahn, 40 S, C.R. , 097,
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Dog tax—Illegal arrest—The plaintiff
was arrested under an illegal warrant for
jog taxes issued by the town treasurer of
.\[n\\\lllv and executed by a provincial
constable—The pl intiff gave notice of
action under 49 Vict,, c. s. 84, directed
to the defendants jointly, nleun!um, one as
town treasurer of Marysville and the other
imply as constable, and setting out speci-
fically the acts complained of on the part
f each.—Plaintiff then sued defendants
jointly for false imprisonment. —Held, (1)
I action should be construed

ll_\' and is sufficient if it substantially
informs the defendants of the ground of
complaint.—(2) In the absence of express
tatutory requirement it is not necessary
to state the address and addition of the
parties notifiel.—(3) The joint notice here
was sufficient because it set out the specific
acts complained of on the part of each defend-
ant and it was not necessary to state whether
the action was to be joint or several.—The
arrest and imprisonment of the plaintiff
was the joint act of both officers.—The

was subscribed by the plaintiff's

ibi i ‘of the city

2" and giving his place of business and
address for service but was not endorsed.—
Held, sufficient under s. 84 of the act requir-
ing that the name and place of abode of
the attorney shall be endorsed on the notice.
—Baxter v. Hallet, 10 N. B, R. 544 followed.—
A defence by statute that the defendant
“lawfully acted by virtue of his office” is
sustainable only where the act in question
was done “lawfully” so far as the other
va is concerned.—The act respecting

rotection of Constables, 1903, c, 64,

not apply here because the town
treasurer lu‘s no authority by law to issue

warrant under which the constable
wcted.—In an action for false imprisonment
where the person or character of the plaintiff
are injuru-i, a new trial will not be granted
m the ground of excessive damages unless
the verdict is so large as to satisfy the Court
that it was Ytr\rrn and the result of gross
error, or unless it can be shown that the
jury acted from undue motives or misconcep-
tion.—In considering the amount of the
‘.HIIAL,Q'\ in such an action the jury may
take into consideration the plaintifi’s loss

f time and interruption of business, bodily
and mental suffering, indignity, circum-
stances of family, condition of the gaol,
costs of ul.mining release for which the
plaintiff is liable although not actually
paid, and in addition and distinct from the

going the illegal restraint of plaintiff's
personal liberty.  Markey v. Sloat et al,
i1, p. 235,

Exemption of incorporated company,
by-law ultra vires—By Act, the council
of the town of Woodstock are empowered to
give encouragement to manufacturing enter-
prises within the town by exempting the
property thereof from taxation for a period
of not more than ten years.— Held, that a
hy-law of the council exempting from taxa-
tion for a period of ten years any company

establishing a woolen mill in the town was

vires, being liserimination in favor

company as against private per

ged in the same business.—A bill

that plaintiffs were ent uiul to exemp-

m taxation under a by-law passed

by the defendants, held sufficient on demurrer

without alleging that the by-law was author-
ed by statute. The Carleton Woolen Ce

Lud. Con-
firmed 37 N. B. R. R. 411,

sons

Town of Woodstock, 3 Eq. 1
545 and 38 S. C.

Fredericton, City of—Sheriff —*‘Resi-
dent"—Sheriffs are required by law to
reside in the shiretown of their county unless
otherwise permitted under C. S, 1903, c. 60, s.

e sheriff of York County has an
office in the city of Fredericton, the shiretown,
where he spends a considerable portion of
his time in the discharge of his duties, board-
ing at the county gaol when there.—His
wife and family reside at his farm in the
parish of S. where the sheriff also spends
a large part of his time.—He pays taxes in
the parish of 8., including poll tax, and swore
that his residence and domicile were there.—
For two years he paid without objection
taxes levied on him as a resident in the
city of Fredericton, and in his affidavits
of service he described himself as “‘of the
city of Frederiction."—Upon an applica-
tion to quash an assessment of the city of
Fredericton .ngmum the sheriff, on the ground
that he was a non-resident, held, that the
sherif was in fact a resident of the city
of Frederiction and liable to be assessed as
such under “The City of Fredericton ess-
ment Act, 1907."— Held, also, that the
sheriff, if a non-resident, does not come within
the exemption of s. 3 (11) of “The City of
Frederiction Assessment Act, 1907, extended
to non-residents, “employed in the city of
Frederiction in government or county offices
whose duties are ncu‘«.ml\ performed in
Fredericton.' A ssessors  Fredericton
ex parte Howe, 41, p 564

The deputy sheriff of York county is also
county gaoler, and as such occupies apart-
ments with his wife in the county gaol at
Fredericton.—He made affidavit that hc
had been for thirty rs and still w
inhabitant and resident of the parish of (),,
where he owns a farm and pays taxes, includ-
ing a poll tax, and that he was in Fredericton
only to di arge  his  duties,—Upon an
nm»lu.mnn to quash an assessment of the
city of Fredericton against the deputy sheriff
on the ground that he was a non-resident,
held, h.- was in fact a resident of the city
of Fredericton and liable to be assessed
as such under “The City of ln--lon(lun
Assessment  Act, 1907." R.
Fredericton ex parte Timmins, -II, )».

Fredericton, City of —Government em-

loyee—A non-resident carrying on business
n (hu city of Fredericton within the meaning

34 of Fredericton Assessment Act, 1907,
s liable to assessment in the city in respect
to his personal property and income, not-
withstanding the provisions of s. 30 of 3
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Geo, V., c. 21 (Rates and Taxes Act, 1913),
but if the non-resident be emploved in a
government office and his duties thereunder
are necessarily performed in  Fredericton,
he is exempt under sub-s, 11 of s. 3 of
said Fredericton  Assessment Act. R. v.
Assessors of Frederiction ex parte Maxwell,
44, p. 563 (Chambers).

Petition for relief, 44 Vic., ¢. 9—In a
petition for relief by a non-resident ratepayer
under 44 Vict, (1881 it is sufhcient
evidence of authority to warrant the judge
in acting, that the party petitioning describes
himself as the agent of the person aggrieved
in the matter of the assessment, and swears
to the truth of the statements in the petition,
—The time within which the petition must
: presented under the act does not begin
» run until after the assessment complained
of has been made up from the corrected list
and filed with the county secretary, and
then within one month, either from notice
{ assessment from the county officer
charged with the duty of giving notice, or
from the time the person assessed first heard
or knew of such assc (Per Haning-
ton, Landry, Barl eod and Gregory
11., Tuck C. J. di )—It is no o
tion to an application under the act
objection to the valuation the property
was made to the assessors under Consolidated
Statutes, ¢. 100, ¢, 59 and that the objection
might have been fi
the valuators under re
one of the objections under the act is that
the property of residents had been great
n valued, the effect of which was to
increase the rate of non-residents, it is not
necessary that the re the valuation
of whose property is att ed, should have
notice of the application, Yer totam curian)
—The right to apply for relief from gen,
county taxes is not waived by payvment
the school tax.—The petition under the act
must contain facts from which it can be
collected that the petitioner is aggrieve
or must state the fact, The specific grounds
upon which a certiorari is granted must
under rule 7 Mich., 1899, be stated, and a
general statement i, ¢, “‘also all other grounds
taken at the hearing in the Court bhelow" is
objectionable.  (Per Hanington, Landry, Bar-
ker, McLeod and Gregory JJ.) R. v. Wil-
kinson ex  parte  Restigouche Salmon  Club,
35, p. 538,

Replevin, Writ of —Custodia legis —A
writ of replevin brought to try the legality
of an assessment for taxes, and the exe
thereon, both of which were
iimed to be void for want of jurisdiction,
will not be set aside on a summary applica-
tion on the ground that at the time the goods
were uplv\lc'l they were in the custody of
the law, unless the proof is satisfactory that
all the conditions m-uw‘snr.\' to give juris-
diction have been fulfilled. MacMonagle
v. Campbell, 35, p. 625,

Schools under Mechani
Lien Ac(—l’n.penv held by trustees for

school purposes under the provisions of
the Schools’ Act, C. 8. 1903, c. 50, is not
Crown property and therefore not exempt
from the operation of the Mechanics' Lien
Act; but such property is not liable to be
sold under execution.—An order for the
ayment of money under the Mechanic's
Lion Act can be enforced in the same way
as a judgment, by compelling the school
trustees to make an assessment, Trustees
School District No. 8, Havelock v. Conmelly
41, p. 374,

Validity—Assessment against one not
the owner—An assessment in respect of
land, under 53 Vict,, c. , incorporating
the town of Grand l.nlh, against one who
was not the owner at the time assessment
was made, is void and will be quashed on
certiorari, notwithstanding he subsequently
acquired title to the land with knowledge
of such assessment,—Section 69 of this Act,
prohibiting the issue of certiorari to review
a tax assessment until after appeal to the
town council, does not apply where the
assessment  is made without jurisdiction,
R. v. Town of Grand Falls, 42, p. 122,

Validity—Assessment against owner's
husband—An assessment under 3 Geo. V.,
c. 21 in respect of land owned by plaintiff
made against plaintifi's husband, with her
knowledge and without objection by her,
she having from time to time paid former
taxes so assessed, is valid, and plaintiff is
estopped from u:numhng that the property
is improperly assessed,—R. v. The Town of
Grand Falls distinguis | Byre v. Toun
of Chatham et al, 44, p. 271, C. D.

ASSIGNMENT,

See BANKRUPTCY AND INSOLVENCY
"HOSE IN ACTION—LANDLORD
AND TENANT.

ATTORNEY.
See SOLICITOR.
POWER OF. See PRINCIPAL AND
AGENT

ATTORNMENT,
See L.\\\ Illl,( JRD AND TENAN "—MORT-
GAGE.

AUCTIONEERS.

Auctioneer—An action r-f deceit will lie
against an auctioneer, who being employed
to effect the sale of a piece of property,
concealed from his principal a m'\(cn’lf fact,
by reason of which concealment the latter

30,1

e e i e i s AR £ S
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14 the property for a smaller sum than he

1 have obtained if he had been in pos-
t all the facts.—Such failure of duty
he part of the auctioneer towards his
ipal deprives him of any right to the
sensation agreed to be paid to him upon
the sale being effected. Ring v. Polts,
30, p. 42

BAIL.

Action against hail—The Supreme Court
has jurisdiction to try an action against
bail given in a cause originating in an inferior
Court, and has power to give such relief
to the bail as justice may require.—~The
former practice of the King's Bench in
England of refusing to try such actions and
of compelling them to be brought in the
inferior court has never been followed in
this province—The judgment of an inferior
Court is not conclusive as between the }mnu-s
and their privies upon the question of juris-
diction; therefore, where an action was
brought in the Supreme Court against bail
given in a cause which had been commenced
and tried in the City Court of Saint John,
and the defendant by plea denied the juris-
diction of the said Court, and at the trial
gave evidence in support of his plea.— Held,
(per Hanington, Landry, Barker, McLeod
and Gregory []J)q that” the defendant was
not estopped by the judgment of the City
Court from offering such proof.—The fact
that the judgment had been affirmed upon
review by a County Court judge made no
difference. Jack v. Bonmell, 35, p. 323.

Action on limit bond—Pleading—To
a declaration for a breach of a limit bond
iven in a case wherein one of the defendants
ad been arrested upon an execution issued
upon a judgment obtained in the City Court
J Saint John, the defendants pleaded a fifth
plea negativing the jurisdiction of the said
Court by reason of the cause having been tried
and the judgment entered on a day uYnn
which the Court was not authorized by law

that the plaintiff, notwithstanding such
payment, retained the note in his possession,
and fraudulently, surreptitiously and illegally,
in the absence of the defendant, W, H. F.,
ut  summons  of proper  notice
a judgment thereon in the said
Court, that the defendant, W, H. F.,
was an official stenographer to the Courts
of the province, and was privileged from
arrest on civil process while n the perform-
ance of his duties as such official stenographer,
yet the plaintifil caused the said W.H.F. to
be arrested upon the judgment so fraudulently
obtained while he was engaged in i
his official duties at the Equity
Saint John; that the said W, H. F. only
went beyond the limits of the gaol of the
city and county of Saint John when he was
compelled so to do in order to perform his
duties as such court stenographer, and the
defendants, by reason of the premises, claimed
relief ete.—This plea being also struck out
by order upon the like motion, it was held,
that the plea was bad as being both embar-
assing and double.—Semble: That bail cannot
by plea take advantage of matters forming
grounds for equitable relief, but should apply
to the Court by motion. Dibblee v. Fry et
al, 35, p. 109,

Action on limit bond—The arrest of a
person, having privilege by reason of his

ing an officer of a Superior Court, under
an execution issuing out of the City Court
of S. is not void, nor does such privilege
afford any defence in an action on a limit
bond entered into by such officer in order
to obtain his discharge.—If two things are
done upon the same day, it will be assumed
that that which ought to have been first
done was so done, therefore in an action upon
a limt bond by the assignee of the sheriff,
it was held, in the absence of proof to the
contrary, that, though the assignment and
the writ commencing the action were dated
upon the same day, the bond was assigned
before the writ was issued.—Further held,
that the assignment by the sheriff, being
a mere formality only going to show that

Wat %)

to sit, of which trial and entry of jud

the defendant had no notice.—The point
sought to be put in issue by the said plea
being whether or not the Court should have
sat on a day proclaimed by the Governor
Ge:lernl in ncil as a day forn!(enul‘:l
public thanksgiving, it being provided by
statute that the Court should be held on
Thursday in every week, provided that when
Christmas Dn]y or New Year's Day, or any
other legal holiday, should fall on Thursday,
the Court should be held on Friday in such
week.—This plea having been struck out
as embarrassing by er of a judge in
chambers, upon motion to rescind such
order, it was held, that the order should
be rescinded and the plea stand.—If the plea
were bad in substance, the plaintifi should
mej demurred.—To the same d'ech‘ntjioe

the with the security
the date thereof was immaterial. Dibblee
v, Fry, 35, p. 282.

The giving by the plaintiff to the original
defendant of time to arrange payment after
breach of a limit bond is no defence to an
action for such breach per Barker J. Kelly
v. Thompson et al, 35, p. 718,

Bail, Deposit in lieu of—The defendant
was arrested on a capias, and the amount
endorsed for bail and $40 for costs was i-
ted with the sheriff a friend out of her

own money, the i 'Vln‘lr&iptu
foll Received fmedn $540
in lieu of bail in the case of MacAula;
Bros. & Co. v. Hyman Jacobson,"— L
that an application for an order that the
sheriff mptbeh.il, or in lieu thereof that the

on b ¥
a seventh plea, alleging that the note u
which thepaigiml action was bmu;htmu;
the City Court of Saint John had been paid;

defend m,mm

the deposit be returned,

g«d-g;ddv. Jacobson ex parte Isaacson,
' P
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Money paid to a sheriff by the defendant
n arr 1 e € provisie
of C 30, ), 1 | I iff
as a statutory trustee ar erest, if
any, upon ey o1 weoounted
him in t} ¢ prir

M Kane v. (' Brien, 40, 1

Bail not an

o suit—

Defendant was arrestc Supreme
Court, | Ren Divisior 1 a tadlable
writ ar ave bail 1o the she did not
put in special  bail.—The signed
judgment by default and issu of
fi. fa. upon t 1dgmer Uy pli-
cation t 1 the julgment, held,
defendant v Y "t he puts in
special bail and 1t ! hould  be
et aside I nl f in such

e she the bai

1| the defendan

ing bail to the sheriff, to
st ipias for arregularity and
i not a fresh step i the
actior Su n ay ation be made
wi  reasonable ame and a delay of over
tw nths after she arrest, is an unreason-
b Gunns  Lid. v, Dugay (1912

AL p. 402, But see Acts 1013 C. 23 (Ed.)

1] affidavit to hold to bail—\

has power to extend t time
e affidavit to hold to ba d

BAILMENT.

Canadian Government Railways
Freight—In delivering the goods  Dailed
to a person other than the bailor, unless under
compulsion, the bailee assumes urden
of establishing in the party to whom he makes
such delivery, a title pn.mwm‘ to ¢
his bailor, n case sunit is brought r
McKeown ! Govt, Rwys. Managing Board
v. Williams, 41, p. 108

Hire of chattels I)Jmagu
upon a contract for t
plaintiff is entitled 1
the improper use of «
or for a cony {
a plaintiff sued in m\um/m( for t! e hire of
blocks and gear for hoisting and also added
@ count in trespass for the unm -l"'f use,
and injury to the same and a count in trover
for a conversion of a part thereof, and the
learned judge who tiied the cause found that
a sum of money pad by the defendant
to the plaintifi before action was an ample
compensation for the plaintifi's claim on
the count for hiring,— Held, that this amount-
ed to a finding in r of the defendant on
the pleas of not guilty, pleade
in tort, Lang v. Brown, 34, p. 492,

Hire of horse and carriage —Damages—
Negligence—A bailee for hire who returns
the 'groperty bailed in a damaged conditicn,

vand:who, Qemg the only person sath -full
knowledge of the circumstances causipg the

damage, fails to give any explanation of the
same, is presumed to have been negligent.—
This applies to the hirer of a horse an
carriage from a livery stable keeper. Gremley
v. Stubbs, 39, p. 21.

Hire of horse—Negligence ~The jur,
having found that it was negligence for !H.
hirer of a horse to allow it to stand harne
but unbridled in an open place near the shaft
of the wagon while he we » the wagon
to get the bridle, in consequence of whcl
the horse escaped from his control into
a plonghed field where it lay down and rolled
and in getting up cut itself in the foreleg,
the Court will not disturb the verdict.—
The defendant’s act in allowing the horse
to stand harnessed but unbridled i an open
space was the preximate cause of the injury
and the action of the horse in rolling was not
an independent intervening _cause ~The
keeper of a livery stable who hires a horse
to another is bound to give notice to the
hailee of any dangerous quality in the animal
hired of which he has or should have know-

le ,and '.vlvx ¢ to give such notice, whilc
it may 1 be accurately designated con
tributory negligence, may in an action
ag he balee for an injury resulting

1
. to the question of the bailee's
wgligence and  liability, Gray v. Steeves,
12, p. 676,

from the neglect to exercise proper cautic

Hiring or sale —Agreement in writing—
w, -I«I\\.- d a horse to P. receiving in ex-
he following agreemen. in writing
w-m-] by P.—"January Sth, 1900, —Twenty
five days after date [ promise to pay to the
order of W. the sum of $35.00 for value
received or return with 85,00 hire,"—P
kept the horse until February 15th following.
when he it with other property
to secure a loan of $600.00 repayable in
one vear,—In an action by W, against the
assignee for conversion, held, (1) that this
was not a hiring but the ttle to the horse
on delivery to P. with an option
i him to return at the expiry of twenty-five
days.  Ward v. Cormier, 39, p. 567,

passe

BANKRUPTCY AND
INSOLVENCY.
1. A t for Benefit of Credi
2. Preference.
3. Miscellaneous Cases.

1. Assi for Benefit of Credi

Balance—Book debts—A trustee under
a deed of assignment for-the benefit of credi-
tors ordered to pay to the debtor balance
of estate in his hands, where gighteen years
had elapscd from the time of the assignment,
though but two creditors had executed ‘the
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deed, it not appearing that other creditors,
if there were any, had ever shown an
intention of assenting to the deed and the
Court being of opinion that they would now
be precluded from doing so.—A  truste
under a deed for the benefit of .n-.hn.n
employ an attorney to collect debts
due the estat Where an attorney employed
for the purpose by a trustee under an assign-
ment for the benefit of creditors collected
$211.38 of 102845 book debts due the
estate, and it appeared that mostly all of
them were for small amounts, many being
for less than a dollar, and that one of the
reasons for making the assignment was the
difficulty experienced by the assignor in
collecting even good debts, it was held that
the trustee should not be chai with a
sum as for debts that he should have got in,
Thibideau v. LeBlane, 3 Eq., p. 436.

Insurance on property assigned—Un-
expired lease—Covenants—A\ lessce cove-
n.u-ml for himself and assigns that buildings
the lessor on the pnmm the date of
would be left on the premises in

good repair as they then were; also that
machinery of the lessee would not be removed
from the premises during the term without
the lesser’s consent, but the same should
be held by the lessor as a lien for the per-
formance of the lessce’s covenants and for
any damage from their breach.—Under a
deed of assignment for the benefit of the
lessee’s creditors the lease became vested
n the trustecs.—A fire ~u|-~mucm|\' oceur-
ring, which destroyed the buildings and
machinery, insurance on the latter was paid
to the trustees,—The lessor demanded of
the trustees that the insurance be applied
to re-instating the buildings or the machinery.
By Act 14 Geo. 111, ¢. 78, s. 83, insurance
companies are authorized and required, upon
request of a person interested in or entitled
unto a house or cther buildings which may
be burnt down or damaged by fire, to cause
the insurance money to be laid out and
expended  towards rebuilding, re-instating
or repairing such house or buldings.— Held,
(1) without deciding whether the Act was
in force in this province or not, that the
lessor was not entitled to the benefit of it,
the Act not applying to machinery belonging
to a lessee, and the lessor not having made
a request upon the insurance company
as provided by the Act; (2) that even had
the msurance heen upon the buildings, the
lessor would have had no equity to it, there
being no covenant by the lessee to insure
for the former's benefit (3) that the lessor
was not entitled to prove for damages against
the estate with respect to the covenant to
leave the premises in repair, the term not
having (xplred uudur v. Randolph,
39, p. 37.

l!u lease

Partners' separate assignments—Un-
Jjust preference—Evidence—Defendant en-
dorsed a firm's note at three months for $500.
which fell due August 10, 1915.—On {luly
21st, 1915, «ld(-nd.m( obtained ‘goods from
firm's store tothe ‘amount ofi®511.75, com-
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puted at retail price,—Defendant gave his
cheque for $500.00 bearing date ‘luly 21,
1915, to one of the partners, with which
du-qm- the partner paid at the bank the
note on which defendant was endorser—
One of the partners executed a deed of
assignment for the benefit of his creditors
to the plaintiff of all his individual and
vartnership property on August 4, 1915.—
I'he other partner executed a deed of assign-
ment the benefit of his creditors of all
his individual and partnership property on
August 14, 1915.— Held, in an action brought
by the assign to set aside the transfer or
convevance of the goods to the defendant,
that the plaintiff, by virtue of the assign-
ments to him by each partner of his individual
and partnership property had sufficient
interest and status to maintain this suit,.—
Query: whether individual assignments can
be déemed to be an assignment of the debtor
firm within the meaning of sub-s. 4 of s, 2
he Assignments and Preferences Act,
1903, chapter 141.— Held, also, that

to the defendant was made when

firm was in insolvent circumstances

or on the eve of insolvency and was made
with intent to give the defendant an unjust
preference over the other creditors and is
voud under the act respecting assignments
and preferences hy insolvent persons, C. 8.
1903, c. 141.— Held, amount of the claims
proved according to the Statute C. 3. 1903,
¢. 141 and filed with the assignee, relevant
and admissible testimony as to the solvency
or msolvency of the firm. Fleetwood Assignee

v. Welton, 44, p. 318, C, D,

Parties to suit — Assignee added —
Debtor struck out—\Where after a suit w
brought for a declaration that stock-in-trade
in possession of defendants belonged to
plaintifis, the defendants made an assign-
ment for the benerit of their creditors, and
their assets were insufficient to pay their
liabilities, the names of the defendants were
ordered to be struck out and that of the
assignee added. The Gault Bros. Co. Lid. v.
Morrell, 3 Eq., p. 173,

Trade mark—*"'Personal gpmrl{‘wn~

nected with the business” —In March
1894, the firm of S. DeF. & S., consisting
of the defendant, H. W. DeF,, and hs
brother, C. W. DeF,, registered a trade
mark for a certain blend of tea known as
“Union Blend,” which was prepared under
a formula made by the nlJumlunl.—ln
May, 1901, C. W. DeF. assigned his interest
in the trade mark to the defendant and
shortly after seems to have retired from the
business.—In May, 1908, the business was
put into a joint stock company in which
the defendant was by far the largest stock
holder, he paying for his stock by assigning
to the company all his interest in the business,
which he valued at $50,000.—This assigh-
ment, dated June 20th, 1908, after particu-
larly setting-out’the real estate and chattels
;nrmm‘ lmnul the following, “and all
d‘es onal wﬁd of whatsoever nature and
cription o by the said H. W. {3eF. in
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connection with the business of the said
H. W. DeF."—There was also enant
in the assignment that the defendant would
execute and deliver all papers neces

give a perfect title to the prog
trade mark it was not sp
tioned in the assignment
was elected president of
for two years this

this company
trade mark wi

the business cartied on, chiefly
management,—In May, 1910, the company,
being insolv assigned to t plainuff
under Chapter 141, C. 1903,

vestigation the |:1.mml] found that
was no specfic assignment of the trade
mark to the company which could be used
for registry under the Trade Mark Act.—
Held, that the words used in the assignment
are amply comprehensive to pass the trade
mark, and that » defendant is bound to
execute a speci assignment of it to the
plaintiff as assignee of the company. Tilley,
Assignee of deForest v. DeForest et al, 4 Eq.
p. 343

Trust deed—A voluntary assignment in
good faith by a debtor for the benefit of his
creditors is valid though 1t defeats the expect-
ed judgment of a particular creditor.—Quaere
whether an assignment of goods and chattels
for the benefit of creditors is within The
Bills of Sale Act, 1893 (56 Vic,, c¢. 5).—A
trust deed for the benefit of creditors is
irrevocable if it has been communicated
to a creditor, and acted upon by him so as
to alter his position, though he has not
executed it.—Whether a creditor may execute
or accede to a creditor's deed after the
expiration cf the stipulated time for its
execution depends upon the circumstances
of each case. Douglas v. Sansom, 1 Eq.,
p. 122,

Trust deed, Construction of —The plain-
tiff deposited with the defendants, a bankin,
firm, a sum of money at interest, and receiv.
as security 275 sha ywned by the defend-
ants in the M. bank which were transferred
to the plaintifi's name.—The plaintifi gave
to the defendants an acknowledgment,
stating that he held the shares in trust and
as collateral security for the due payment
of moneys deposited with the defendants,
on the payment of which he would re-lmnsfer
the shares to them,—On a redi by

firm or corpotation, before transferred to
such persons, is or has been held as security
for money loaned by any person or persons
to the said M. and B,, all claims they may
have against the saic . and B, by reason
of any double liz nlnhl) they may incur, or
moneys they shall be obliged to pay for
double liability on such shares under section
20 of chapter 120 of the Revised Statutes
or other statute or statutes of the Dominion
of Canada, on account of the said shares,
standing in the name of the said persons,
or having so stood."—H&d (1) that the
plaintiff and defendants stood in the relation
of mortgagee and mortgagor in respect of
the shares, and not of trustee and cestus
qui trust, and the defendants were not liable
under such relation to indemnify the plain-
tiff; (2) that the plaintifi was a beneliciary
uurhr the trust deed, in respect of the
amount he had paid as double liability
and that his right to be such was not mtendml
to depend upon his having an enforceable
right to be so indemmfied. Marsters v.
Murlxllun et al, Eq. Cas., p. 372,

Trust Deed, Form of —A resulting trust
m favor of the debtor, after all his creditors
have been paid in full, contaned in a creditor's
deed does not render 1t fraudulent and void
Trueman v. Woodworth, 1 Eq., p. 83,

Trustee i C i
sion—A trustee under an assignment for
the benefit of creditors is not entitled upon
his own application to have his accounts
passed by the Eq\m) Court.—Trustee allowed
a commission of 5 per cent. on receipts., Inre
VanWart, 2 Eq., p. 320.

General—See also Mc Kean v. Randolph,
39, p. 37.

2. Preference.

Agreement in writing—Conditional
sale—License to enter into possession—
Plaintiffs in 1898 agreed to supply M. & S.,
dry goods dealers, with g(n& under an
agreement in wnlmg that such g()od% should
remain the plaintifi's property, and that
should the plaintiffs at any time consider
that the business of M. & S. was not ben|

the bank of the shares, they were reduced to
99.—The dividends on the shares were
always paid by the bank to the defendants,
who treated the shares as the.r own in therr
oﬂice books,—The bank went 1nto li uxdanon
d the plniuﬂwasob topa %9
double hability on the e defend-
ants made an assignment lor the benefit
of their creditors and the deed of trust
contained the following clause: “In the next
in full, or so fu:nthe proceeds of
the said )oml property extend, to pa
T s v e i
to the
(v.be ddmdnnu) whether in the name of
M. and Company (the ddandanu) or the
said M, or B, or any other person or persons,

ducted 1n a proper way or to the plaintiffs'
satisfaction, plaintiffs should be “at liberty
wdukehﬂ on ofdour stock, book debts
and other assets, and di of the same,
and after payment in luﬂc“[ any amount
then owing to you by us, whether due or

to become due, the balance of
shall be hai
was not filed under the Bills of Act.—
Gh(;ods were supplied fnnl-;: time to time under
the agreement. ‘ebruary 17, 1905,
the business not being etmdncwd to the
plaintiffs’ satisfaction, md M. & S.
'ﬁ""&"&"‘ plaintiffs entered the store
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plaintiffs of the value of $5,000, and of
-..ud: supplied by other unpaid creditors
v( the value of upwards of $10,000.—The
wccount books showed debts due M. & S,
of the estimated value of $2,000.—Later
n the same day M. & S. made an assignment
for the general benefit of their creditors.—
Held, (1) that plaintiffs were not limited
to taking possession of goods supplied
by themselves; (2) that as to goods supplied
by the plaintiffs, as the property lkeru’n
1id not pass to M. § the agreement was
not within the Bills of Sale Act; and that as
to goods not supplied by plaintiffs, as the
wgreement was not intended to operate as
. mortgage but as a license to take possession,
he Act did not apply; (3) that while the
1uu| e in the agreement to take possession
of the book debts did not amount to an
wssignment, and that powers given by it
had not been exercised by notice to the
lebtors, plaintiffs were nevertheless entitled
to them as against M, & 8. signees.,
The Gault Brothers Co. Lid. v. JIumIl, 3 Eq.,
. 463
Bill of sale and possession pursuant
to promise made years previously —\
trader when in insolvent arcumstances to
the knowledge of himself and the defendants
executed to them a bill of sale of his stock
in trade, pursuant to an agreement made
with them nearly four years previously to
give it whenever required, they ac i
to him upon the faith of the agr
sum of money for use in his business and
giving him a line of credit.—Shortly after
executing the bill of sale he made an assign-
ment for the benefit of his creditors under
lll C. S. 1903 (Assignments and
Act).—Held, in a suit by the
ignee, that the giving and fibng of the
bill  of ah- having been postponed until
the debtor’s insolvency in order to prevent
the destruction of his credit, the agreement
was a fraud upon the other creditors, and
that the hll of sale should be set aside.—
Held, also, that the delivery of the stock
m trade by the trader to the defendancs,
ubsequently to the execution of the bill
f sale, did not assist their title, s. 2 of
141, C. 1903 ‘.ppl\m,, —A muurmtnl
transaction ~nlhnu within the provisions
of chap. 141, C. S, 1903, may be unpc:\chm!
at the instance of Ln‘dllun where the debtor
has not made an assignment.—Where, after
the commencement of a suit by creditors
to set aside a bill of sale, as constituting
a fraudulent preference under chap. 141,
C. 8. 1903, the grantor made an as ummcm
for the benefit of his creditors, the assignee
was added as a plaintiff, Tooke Brothers
Ltd. v. Brock & Patterson Ltd, 3 Eq., p. 496,

Husband and wife—Payment in release
of dower—Money paid to a wife by her
husband to secure her execution of a mortgage
of lands of which she is dowable under an
agreement that she was to receive half of
the money advanced is not money received

N. B. D.—3,

by the wife from her husband during cover-
ture within the mummu of the qualifying
sart of sub-section 2 of section 4 of chapter
8, C. 8. 1003, and if an honest and bona
fide transaction, entered into in good faith,
can not be impeached as a fraud against the
husband's creditors. Cormier v. Arsineau,
38, p.

Lien on lumber—By ¢ ment E. agreed
to sell a specified quantity of lumber to be
manufactured by him, to M.; it was provided
that the latter should have a lien thereon,
and upon the logs for the same. for all ad-
vances on account made by him.—Advances
were made under the .ngrcmm-m when E.
assigned for the benefit of his creditors.—
None of the lumber had then been manu-
factured, and while E. had in stream or
in booms his season's un of logs, none had
been set apart in order to carry out the
agreement.— Held, that there was nothing
against which M. could enforce a lien
Randolph v. R.m:lul/vh et al, 3 Eq., p. 576,
Confirmed 39 N. B. R., p. 37,

Preference under pressure —1The (
ant in consideration of a promise
to pay to the defendant a sum
on account of his
time or to give
trader to be solvent,
a further supply of goods.—Subsequently
the trader becoming insolvent announced
the fact to his creditors.—The defendant
thereupon reminded the trader of his promise
to him, and urged and induced Im\ to give
A confession ol judgment for i
of his indebtedness to the e
to execute an assignment of hi
to him.— Held, that the confession of
ment having heen obtained by press
without collusion, was not within s, 1
Act 58 Vict,, c. 6, and that the assignment
ul book bts having been obtained by
essure, s not within s. 2 of the Act.—
Hn presumption created by sect (a) of
the Act does not arise where the si days
therein mentioned have expired at the date
[hL’ writ of summons in the mt 15 sent to
the sheriff for service, though the sixty
days had not expired at the date of the
teste of the writ. Ambherst Boot and Shoe
Mfg. Co. Ltd. v. Sheyn, 2 Eq., p. 236.

lefend-
1 trader
money
within a given
ind believing the
him on credit

Retransfer of land received for main-
tenance—An insolvent debtor being in
expectation that his property would be
seized under execution conveyed to his
father, who had a knowledge of his son's
insolvency, land previously conveyed by
the father to the son in consideration of
the son's bond to support and maintain
him and his wife for their lives.—After the
conveyance to the father the latter conveyed
the land to the son's wife in consideration
of her paying off a mortgage upon t
land and agreeing to support &n. father and
his wife.—Held, that the conveyance from
the son to the father, having {ec made
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bona and for valuable consideration, and

not for the purpose of retaining a benefit
to the son, was good within the statute
13 Eliz,, c. 5, though made for the purpose
of l‘°£relel'|'in the father as against other
[ 6;tiorry. thinson v. Bowrgeois, 1 Eq.,
p. 641

Sale of goods to endorser of bankrupt's
notes—Defendant endorsed a firm's note
at three months for $500.00, which fell
due August 10, 1915.—On July 21st, 1915,
defendant obtained goods from firm's store
to the amount of $511.75, computed at
retail price—Defendant gave his cheque
for $500.00 hearing date ﬁul,\‘ 21, 1915 to
one of the partners, with which cheque the
partner paid at the bank the note on which
defendant was endorser.—One of the partners
executed a deed of assignment for the benefit
of his creditors to the plaintiff of all his
individual and partnership property on
August 4, 1915.—The other partner executed
a deed of assignment for the benefit of his
creditors of all his individual and partnership
property on August 14, 1915.—Held, in
an action brought by the assignee to set
aside the transfer or conveyance of the
goods to the defendant, that transfer to
the defendant was made when the firm
was in insolvent circumstances or on the
eve of insolvency and was e with intent
to give the defendant an unjust preference
over the other creditors and is void under
the act respecting assignments and prefer-
ences by insolvent persons, C. S. 1003,
chapter 141.— Held, amount of the claims
proved according to the Statute C, 8. 1903,
c. 141 and filed with the assignee, relevant
and admissible testimony as to the solvency
or insolvency of the firm. Fleetwood Assignee
etc. v. Welton, 44, p. 318, C. D.

Setting aside judgment—Affidavit re
collusion—A judgment will not be set aside
on the ground of collusion and undue prefer-
ence where the affidavit in proof of the
collusion is founded on information and belief
only, and does not state the origin of the
information, and no circumstances are
assigned for deponent's belief. Dominion
Cotton Mills Co. v. Maritime Wrapper Co.,
35, p. 676,

Suit to set aside transfer—Sect. 2 (3)
of the Assignments and Preferences Act,
c. 141, C. S. 1903, provides that in a suit
brought within sixty days from the making
of a transfer of property, to have it set aside,
it shall be presumed that it was made with
intent to give the preferred creditor an unjust
preference, and to be such, whether made
voluntarily or under pressure; held, that
the presumption is rebuttable, but that
evidence of pressure is not admissible for
the purpose. Edgett v. Steeves, 3 Eq., p. 404.

Suit setting aside conveyance —
Parties — An insolvent and wife should
not be joined in a suit brought by the
insolvent's assignee under the Insolvency
Act, 1875 (38 Vict.,, c. 16) to set aside a

Y d by the insol and
wife prior to his insolvency, with the intent to 1
to defraud his creditors. Driscoll v. Fisher, credi
Eq. Cas,, p. 89. —H
clude
there
Sellic

D¢
—Ef
deliv
gage
10 ¢

great

Trust mortgage—The N. Company,
an incorgontod company with head office
in New Brunswick, issued bonds secured by
a mortgage to a foreign trust company that
was not licensed to do business in New
Brunswick.—Subsequently the trust com-
mel resigned the trust and an inhabitant
of New Brunswick was ngupoimed trustee

with the consent of the bondholders, the respe
trust company assigning its interest to the and
new trustee and the N. Company executing the
another mortgage to him covering the the

same rogcn .—Within thirty days there- of tt
after tﬁe N. gﬁmpun_\' went into liquidation, stipy
— Held, that the latter mortgage was not thirc
invalid as a fraudulent preference under one |
the Winding-up Act because the bondholders remi
obtained no further security thereby. Harri- the
son, Trustee v. Nepisiquit Lumber Co. Lid., dues
41, p. L dam

whic
The N. Company also borrowed $34,000.00 hawvt
for which they agreed to issue bonds secured or |
by a mortgage on a certain property, which fron
agreement was set out in the interim receipts ate
issued in this connection.—Subsequently exec
and within thirty days of its winding-up leb
the company executed a mortgage to a that
trustee to secure the loans as agreed, but
the mortgage covered not only the property H
specified 1n the interim receipt but all other cha
property of the company real and personal the
then owned or thereafter to be acquired.— ale
This mortgage was neither registered nor and
filed as a hill of sale—After winding-up, rele
held, the holders of interim receipts were tha
entitled to the specific security mentioned SN
in the certificates, but the mortgage was of |
invalid as an unjust preference under the wr

winding-up act in so far as it purported to
convey other property. Id.

3. Miscellaneous.

Constitutional law, chap.’75 “Bills of
Sale Act'—That part of section 1 of the
Bills of Sale Act, chapter 75, C. 8., providing
that a bill of sale as against the assignee of
the grantor under any law relating to in- me
solvency, or insolvent, absconding or absent
debtors, or an assignee for the general benefit
of the creditors of the maker, shall only
take effect from the time of filing thereof,
is not wltra vires of the Legislature of New
Brunswick as legislation dealing with bank-
ruptey and insolvency within the meaning
of the British North America Act, 1867,
section 91, s-s. 21. McLeod, Assignee v.
Vroom et al, Eq. Cas., p. 131.

Composition deed—Varying claim—
The plaintiff's creditors, under a composi-
tion deed, sought tc recover from the sureties
cf the compounding debtor an instalment
based on the debt signed for, which was
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greater than the debt they were entitled
to rank for according to the schedule of
creditors attached to the composition deed.
— Held, that the plaintiffs were not pre-
cluded from recovering on the ground that
there had been a vanation of the contract.
Sellick et al v. Groswiener, 38, p. 73

Deed of assi d credi

—Ellect—Cmunucnon—M executed and
delivered to the d‘efer;dlnt a leasehold mort-
gage and a bill of sale of personal propert;
to secure the payment of mo amf 81, 5
respectively. ly,
and delivered to the defendnnt as party o(
the second part a deed of assignment for
the benefit of her creditors, being parties
of the third part.—A condition in the deed
stipulated that the parties of the second and
third parts in consideration of the sum of
one dollar to each of them paid *did severally
remise, release and discharge the party of
the first part of, from and against all debts,
dues, claims and demands, actions, suits,
lamages, and causes and rights of action,
which they then had or might thereafter
have against the party of the first part, for
r by reason of any other matter or thing
from the beginning of the world up to that
late."—The defendant and other creditors
executed the deed.—The assignor was in-
iebted to the defendant in no other amount
than that secured by the mortgage and bill
f sale.—In a suit by the plaintiff, a creditor
of M., to have the defendant enter a dis-
charge and satisfaction upon the records o}
the mortgage, and to discharge the bill of
ale, and to have the same declared null
ind void.— Held, that the defendant had
released the mortgage and bill of sale, and
that it was immaterial that he had no inten-
tion of releasing them, or that he was ignorant
of the legal effect of his act. May v. Sieve-
wright, Eq. Cas., p. 499.

English Bankruptcy Act, Application
to N. B.—In 1873, Gilbert, James, Gorham
and Walter Steeves carried on business
as partners under the firm name of Steeves
Bros, at St. John.—Each of them was born
«nd had always resided in New Brunswick.—
In or about 1874, Gilbert Steeves removed
to Liverpool, Engl., and commenced a
shipping business under the name of Steeves
Bros, & Co,, the firm having the same
members as the St. John house.—Prior to
1882, Walter retired from both firms,.—
Gorham and James never resided in England,
or ceased to retain their New Brunswick
domicile.~In 1882 the firm at Liverpool
became insolvent and Gorham and James
cabled from St. John to Gilbert to file a
bankruptey petition of the firm under the
English Bankruptcy Act, 1869.—The peti-
tion was filed July 4th, 1882 and the partners
were adjudged bankrupu and the plaintiff
was appointed trustee.—On June 27th, 1882,
James and Gorham executed at st, Juhn
an assignment to the defendant of all their
hmpen). both real and personal, in New

runswick for the benefit of their N. B.
creditors.~This assignment not being re-

corded, a new assignment executed and
recorded on July l&l.h—On August 15th
the plaintiff recorded in the unu'y
at St. John a certificate of his apj
~In a suit by the phmuﬂ for a
of his title to the real and personal
in New Brunswick of James and Gorham
Steeves.— Held, (1) that the English Bank-
ruptcy Act, 1869 (32 and 33 Vict,, c. 71)
does not apply to Canada so as to vest in
a trustee appointed by the English Bank-
ruptcy %a;un at})ller the rexld estate ntuilte
in Canada or the personal pro of a
person residing and domlclleg l}:le &n‘d‘
thou h he u a member of an English ﬁrrn
whic raded and contracted debts in
England and has authorized that he be
joined in a bankiuptcy petition to the
Court with the other members of the ﬁrm.
(2) that the English Bankruptcy Court has
no jurisdiction under the Act to make an
adjudication of bankruptcy against such
a persun Nicholson v. Baird, Eq. Cas.,
195. (Discussed in Ford v. Stewart 35,
. B. R, at §72)

English Bankruptcy Act—Certificate
of discharge—A plea that the defendants
were adjudged bankrupt and a certificate
of discharge granted in England under “The
Bankruptcy Act, 1883" is a good answer
to an action for a debt provable against
the defendants in bankruptcy brought in
this Province by the subject of a ?orex;,n
state who had never resided or been domiciled
within British Dominions.— Nicholson v.
Baird considered. Ford v. Stewart et al,
35, p. 568,

el d claim—
An insolvent executor and trustee disputed
a creditor’s claim, and the creditor filed a
bill for the appointment of a receiver and
the payment of his debt,—The appointment
of a receiver was opposed by all other parties
interested in the estate.—Pending the suit
the creditor brought an action at law upon
his debt and recovered much less than the
amount originally demanded of the executor.
—The debt was then paid.— Held, that the
bill should be dismissed with costs. AMills
v. Pallin, 1 Eq., p. 601,

Suit by assignee of insolvent—An
assignee of a policy of fire insurance is en-
titled to sue thereon in equity where the
assignor is insolvent, without a refusal by
him to allow an action at law in his name.
Robertson v. Bank of Montreal, Eq. Cas, p. 541,

Suit by i after i -
Where an assignor requests his assignees
to bring a suit and they decline to de so,
he can file a bill in his own name and join
the assignees as defendants. McLeod v.
Weldon, 1 Eq., 18

Suit to set aside trust deed—A suit
was brought by a judgment creditor to set
aside a trust deed for the benefit of creditors,
or to subject it to a charge in his favor and
for other relief at the expense of the trust
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proper —The trustee and the debtor were
the only defendants, anl the f wer allowed
the bill to be taken against Lim pro confesso.
—It did not appear whether any of the crex di-
tors had acted upon the trust deed before
the plaintiff issued execution upon his
judgment.— Held, that if they had, their
n,,hm should protected, and an inquiry

directed to that en Whitman v
Union Bank of Halifax, 16 S. C. R., 410,
Doug v. Sansom et al,

7h1
commented on

1 Eq,, n. 122,

BANKS AND BANKING.

Agency for customer, Scope of—A\
payee of a promissory note discounted it at
a bank where he was a customer and, the
note having been dishonoured, paid it the
lay after maturi Later, on the same
day, the maker sited the amount of
th te in the b and the oney was

to the of the payee.—Without

« iyment t payee issued

LW e ing notice of the
payment frc the igned judgment

r full amount of the note with costs.—

the payee was entitled to judgment,
ink  having no authority to place
money to his credit after the note had

McMennamin v. Evans, 41,

Annual meeting—Injunction at suit
of one shareholder—The plaintiff, a share-

holder of the Maritime Bank, by hi t
out that on the 14th of February, 187
he directors of the Mar Bank
1 by-law fixing the first
in each year thereafter, as the y !
annual meeting of the sharcholders for the
tors; that on the 26t}
he directors passed another
Friday, the 4th day of June
then next annual ing

f Montieal wa
of the Maritime Bar
which there were unpaid calls,
appuinted defendant B., its attorney,

ttend and vote at the annual meeting

¢ Maritime Bank wreholders, called

tth of June—~The hill prayed for

an injunction to restrain the Bank of Mcen-

orney from
tl

voung
meeting on the ground

unpaid calls upon their
Act 42 Vicet, c. 45, s. 2 (D) one
bank cannot hold stock in another bank;
(3) that the bank of Montreal could only
vote by its own officer and not by an attorne

treal and its att
annual
here were
that by

it such

hares;

also to restrain the Maritime Bank from
permitting the bank of Montreal and its
attorney to vote at the meeting, d to
restrain the Martitime Bank from holding

the meeting on the ground that the powers
to pass a by-law fixing a day for the annual
meeting of the shareholders is vested in
the shareholders,—The Maritime Bank was
incorporated by Act 35 Vict,, ¢ 58 (D).—

No provision is made in the Act as to by-
incorporates

laws,—By section 6 it into

Banking Act

its provisions the Bank and
ection of th

)l\h . €. 5 (D).~The 33rd

latter Act enacts “That directors etc. shall
have power to make such by-laws and
re; ns (not repugnant to the act or
the of the Dominion of Canada) as
to shall appear needful and proper
te management and disposition

property, estate and effects
towching the duties and
officers, clerks and servants
yed therein, and all such matters
\s appertain to the business of a bank. .

Provided always, that all by-laws of the bank
lawfully made before the passing of this
Act as to any er respecting which the
lirectors  can by-laws under this
ection remain in full force
until repealed « !

conduct of the

I'uwI under this Act."—

By the 30th tion it is enacted that the
lirectors shall be “elected on such day in
each vear as may be or may have been ap
pointed b e charter, or by any by-law
f the bank, uch time of the day,

aind it ae where the head of the
A ) & ajority of the director

being shall appoint I'he 28th

ts “That the shareholders in

have power to regulate

llowing matters inler alia

nanagement and administra-
fair f the bank, viz. the
1

and number directors .
of filling up vacancies in the
lirectors whenever the same mu
: the year; and the time and

f  directors,
tion on the

in case of a failure of any ele

wppointed for it."—On an application

1 he defendants to di an ex parte
mction obtained by t intiff, held,
hat power was vested in the directors
) pass the by-law in question and that
tt fore W wlira vires, that the
14 be dissolved on the ground

1 hat t plaintiff uld not maintain
1 bill in vn name alone respecting an
to all the shareholders;

he 1 was m "n arious by the

f groun complaint against

he Maritime Bank ar 1! lh 1k of Montreal
and B, that were :1“..;‘.1..”1‘ and distinct,—
1gh the objection of multifariousness in a

s not en taken demurrer, the

object taken by the Court,—
Wh was restrained by ex
parte ym holding its annual
meeting on the date fixed therefor, it is no
L for refusing a motion to dissolve

injunction that the purpose for which
it was granted has been served.

Bus
v. The Bank of Montreal et al, Eq. Cas., p. b}

Br.msh manager—Scope of agency—

, the manager of a branch of the defendant
l\anl\ was engaged in stock speculating,
h.um; an account with the plaintiffs, a
firm of stock brokers, in his own name,
and also an account in the name of himself
and another.—There was evidence that he
had no interest in the joint account, but
handled it merely as an agent—In connection




with the joint account C. delivered to the
plaintiffs certain bonds as collateral together
with an agreement which he signed on behalf
f the defendant bank, agreeingy ‘“‘to redeem
them at eighty any time you ruay wish to
all them" and also gave the plaintiffs the
heque of a third party on C's branch certi-
fiel “good" by C.—At the time the cheque
was certified the drawer thereof had a
large overdrawn account,—The learned trial
judge found that C. had an interest in the
joint account, to the knowledge of the
plaintiffs, and gave judgment for the defend-
ant,—On appeal, keld, atfirming the judgment
of the trial judge, that C., the branch bank
manager, had no apparent authority to
act for any one other than the bank in a
matter in which the bank was interested,
and the plaintifis having knowledge that
he was acting either for himself or someone
other than the bank in his dealings with
1, were put on enquiry as to his actual
hority to sign the agreement to redeem
bonds and to certify the cheque, and
that C. had no such authority. Mackintosh
v. Bank of New Brunswick, 42, p. 152,

Conditional sale by bank—Estoppel—
The plaintiffs who were the owners of a
quantity of logs, upon being asked by the
defendant if they were for sale replied in
the negative, adding that they had already
been sold to one M,—The defendant there-
upon bought a portion of said logs from M.,
who was in possession and had all the indicia
of title to the same, and paid M. in cash
for them.—As a matter of fact the sale
to M. was subject to the condition that no
property in the logs was to vest in M. until
they were paid for, of which condition the
defendant had no knowledge.—In an action
of trover brought to recover the value of
the logs so purchased from M. by the defend-
ant.— Held, (per Tuck C. J., Hanington and
Barker JJ., Landry J. dissenting,) that the
plaintiffs were estopped by their declaration
as to the sale to M. from setting up that the
title was not in him, and that a verdict
ought, therefore, to be entered for the
lefendant.— Held (per McLeod J.,) that
the evidence showed an intention on the
part of the plaintiff to abandon the con-
ditional element of their contract with M.
and that he was clothed by the plaintiffs
with authority to sell the logs accounting
to them for the proceeds.— Held (per Gregory
that the circumstances were such that
defendant could not reasonably have
had any doubt as to the right of M. to sell,
and as the plaintiffs had put M. in a position
to practise a fraud on the defendant, they
must suffer the loss.—~Further, it being
apparent from the evidence that the plain-
tiffs intended that M. should dispose of the
ogs in the usual course of his business, he
of necessity had an implied authority to
sell and pass the title. People's Bank of
Halifax v. Estey, 36 N. B. R, p. 169; 34
8. C. R, p. 429.

the

uitable lien on goods represented
byu{)lll of exchange—The S. Boot and
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Shoe ,Co. had an understanding with its
bankers that it would draw on its customers
as goods sold were being forwarded and
these drafts would be discounted by the
bank.—~Under this arrangement a draft
was made on M. for certain goods that had
been shipped to him at N.—M, refused to
accept the goods and the draft was returned
dishonored.—~It was then agreed between
the bank and the company that the manager
of the company should proceed to N. to
take possession of the goods for the bank,
and endeavour to get M. to accept them.—
It did not appear what the manager did at
N. but he did not induce M. to accept the
goods, and they remained at the railway
station at N, until the S. company went into
liquidation.—It was then agreed between
the bank and the liquidator :3 the company
that the latter should take possession and
dispose of the goods and hold the proceeds
subject to the order of the Court.— Held,
that the bank had at least an equitable lien
if not positive title to the goods and was
entitled to the proceeds of the sale.  In re
Shediac Boot um} Shoe Co. Ltd., 38, p. 8.

of. McLeod Assignee v. Vroom, Eq. Cas., 131,

Insurance policies assigned as security
—Where a company is being wound up under
the New Brunswick Winding-up Act, a
bank is entitled to an order for the payment
to it of the proceeds of policies of fire insur-
ance effected by the company on their proper-
ty, and made payable, in case of loss, to
thc bank, as interest may appear, under
a verbal agreement between the bank and
the company that the policies should be so
effected as security for advances which the
bank from time to time might make, the
bank having no interest in the pmgven.y
insured.—Such a transaction is not prohibited
by section 64 of the Banking Act, 1800
(53 Vict.,, c¢. 81), In re Shediac Boot and
Shoe Co. Ltd., 37, p. 98.

Insurance policy—Hypothecation of
goods insured—An insurance policy cons
tained conditions making the policy void
“if the subject of insurance be personal
property and be or become encumbered by
a chattel mortgage,”” and “if any change
other than by the death of an insured take
place in the interest, title or possession of
the subject of insurance.''—After the policy
issued, the plaintiffs, in pursuance of an
agreement with a bank, transferred the
lumber insured to the bank as security for
indebtedness by transfer under the Bank
Act,— Held, this transfer was a breach of
the above conditions, Guimond v. Fidelity
Phenix Fire Ins. Co., 41, p. 145,

Lumber operator—Void security—A
bank made advances to a lumber operator
upon the security of an agreement between
him and a trustee for the bank that he
should cut and deliver a specified quantity
of logs to the trustee, who should have the
property therein as from the stump and
who should upon delivery pay for the same,
by, inter alia, paying the bank the amount
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of its loans.— Held, that the security was
void under sect. 76 of the Bank Act, c. 29,
R. 8. C. 1006, Randolph v. Randolph, 3 Eq.,
p. 576,

Proceeds of lumber hypothecated—A
firm of lumber operators hypothecated under
the Bank Act their season’s cut of lumber to
a bank to secure future advances.—A member
of the firm, without the knowledge of his
co-partner, sold the lumber and applied part
of the proceeds in paying a past indebtedness
of the firm to the bank, and with the consent
of the bank, applied a portion of the remainder
in payin, ot\qer debts of the firm.— Held,
that f:e d power to do so, though the
partnership had then been dissolved, and
that his co-partner was not entitled to have
the money so appropriated charged in reduc-
tion of the secured indebtedness to the bank,
Hale v. People's Bank of Halifax, 2 Eq.
p. 433,

Redeeming bonds—An agreement bY
a bank to redeem bonds is not business suc
as appertains to the business of banking,
and is therefore ulira vires a bank incorporated
under the Bank Act, R. S. C,, 1906, ¢, 29.
Mac Kintosh v. Bank of New Brunswick, 42,
p. 152,

Succession duty on bank deposits—By
New Brunswick Succession Duty Act, 1896,
s, 1 (5), all property situate within the
province is liable to succession duty whether
the deceased was domiciled there or not,
such duty being assimilated by other pro-
visions of the same Act to a probate duty pay-
able for local administration.—The testator,
resident and domiciled in the province of
Nova Scotia, at the date of his death was
ossessed of $00,351, deposited in the St.
iohn, N. B,, branch of the Bank of British
North America, the head office of which is
in London; the amount was paid to his
executors after they had obtained ancillary
probate in New Brunswick. Privy Council
held that the executors were liable to pay
succession duty.—The property consisted
of simple contract debts, the obligation to
pay being primarily confined to the New
Brunswick branch of the bank, and these
debts for the purpose of legal representation,
of collection, and of admimstration as
distinguished from distribution are governed
by the law of New Brunswick, whete they
were locally situated.— Judgment of Supreme
Court of Canada, 43 S. C. R. 106, reversed;
Judgment of Supreme Court of New Bruns-
wick, 37 N. B. R. 538, restored. R. v.
Lowtt, (1912), A. C., p. 212,

Transfer of shares by executor—
Specific bequest—Under “The Bank Act”,
chapter 120, R. S, C,, a bank cannot refuse
to register a transfer by an executor to a
purchaser -of shares in the bank standing
in the name of the testator, though by the
testator's will the shares are specifically
betﬂ.leathed. Boyd v. Bank of New Bruns-
wick, Eq. Cas., p. 546.

A bank is not bound to take notice of the
representative capacity and see that the
proceeds of the sale are applied according
to law.

Warehouse receipt—Unauthorized de-
liveries—The appellant allowed shippers
over its road to store freight intended for
shipment in its warehouse at St. Andrews
free of charge, in transit, or pending sale
and distribution,—McDonald, a packer of
fish, had stored in the warehouse a large
number of cases of sardines and clams for
which he received negotiable warehouse
receipts from the company's station agent,
—These receipts McDonald, with the know-
ledge of the agent, hypothecated to the
Canadian Bank of Commerce to secure
advances.—It was arranged between the
bank and the agent that none of the goods
covered by these receipts should be shipped out
without the release of the bank,—The agent,
however, at the instance of McDonald, al-
lowed a large number of these cases to be
shipped out without the knowledge or release
of the bank.—In an action by the bank
against the railway company (in which Me-
Donald had been added as a third party on
the application of the company) for the
shortage of the goods waiehoused, held (per
curiam), affirming the judgment of McKeown
J., that the issue of the negotiable warehouse
receipts was intra vires the railway company
in the conduct of 1ts business and that the
station agent was acting within the scope
of his apparent authority in giving them.—
That the railway company was entitled to
claim against McDonald for contribution
to the amount recovered by the bank against
it for the value of any goods shipped out
at the request of McDonald warehoused
subject to the receipts endorsed to the
bank by McDonald. Canadian Pacific Rwy.
Co. v. Canadian Bank of Commerce, 44, p. 130.

BASTARDY.

Entry of trial of alleged father
—R., having been arrested by warran ont
an information charging him with being the
father of a bastard child likely to become
a charge on the paiish, denied his guilt and
entered into the recognizance required by
C. S., ¢ 103,s. 7.—The cause was not entered
for trial at the term of the County Court next
ensuing the birth of the child, but was entered
at the next following term.—On an applica-
tion for a writ of prohibition to restrain the
judge of the County Court from trying the
information, held (per Tuck C. J., Hanington
and McLeod JJ.), that the defendant could
be properly tried at the last mentioned Court
nmrthc writ of prohibition should be refused.

— Held (per Barker, Landry and VanWart
JJ.), that the provisions of C. S, c¢. 103,
s. 7, limited the time within which the
defendant could be legally tried, and the
writ of prohibition should issue,—~The Court
being evenly divided the matter dropped.
Ex parte Resd, 34, p. 133.

en
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Habeas corpus—Certiorari—Jurisdic-
tlion—Defendant was arrested upon a
warrant under the Bastardy Act, C. S. 1903,

182, and after examination of the com-
plainant was released, under s. 8 of the Act,
spon his recogmzance to stand trial at the

next term of the County Court.— Held,
jefendant was not entitled to a wiit of
habeas corpus cum causa, such process

being intended to give relief only to persons
in actual custody.—The Court, in 1its dis-
retion, refused a writ of certiorari to remove
the proceedings into this Court on the ground
that the rule could not be returned and heard
until after the next sitting of the County
Court, and a stay might prejudice the
enforcement o1 renewal of defendant’s recog-
nizance, while if the magistrate acted without
jurisdiction, the defendant would have his
remedy upon the trial.—A stipendiary magis-
tiate, designated as such in the proceedings,
has jutisdiction to hold a preliminary exami-
nation under the Bastardy Act, because he
is ex officio a justice of the peace, under
C. S. 1903, c. 119, 5. 1 (2). Ex parte Seriesky
41, p. 475.

BIGAMY.
See CRIMINAL LAW

BILLS AND NOTES.

Accommodation note, Payment of by
endorser—Defendants had a contract for
the erection of a school house.—They sub-
ontracted with the plaintiffi for a portion
f the concrete, stone and brick-work.—
On the completion of the sub-contract,
isputes having arisen, the plaintiff brought
this action for extra work, claiming $1,464.20,

-The defendants pleaded payment and
et-off, claiming thereunder to recover a
alance from the plaintiff, but omitted

to deliver particulars of their set-off.—On

e trial without a jury, the judge found that
the defendants had overpaid the plaintiff
the contract price by $288.11; that the
plaintiff was entitled to extras to the amount
of 295,50, and ordeted a verdict for the
plaintiff for the difference, refusing to allow
evidence of the payment of an accommodation
note for $265.00 which the defendants had
endorsed for the plaintifi during the pendency
of the contract and had paid at maturity,
on the ground that under the pleadings it
must be considered in the nature of a set-off
ind therefore not admissible as no particulars
had been given, neither was it admissible
under the plea of payment as a payment to
the plaintiff.— Held, on appeal, that as the
accommodati on was obtained in view of the
contract, that the defendants were entitled
to prove the note and payment thereof under
the plea of payment and the verdict should
be reduced by the amount thereof. LeBlanc
v. Lutz et al, 44, p. 308.

A dation note, Pay of by
estate—Semble, that where the payee (de-
ceased) on endorsing a promissory note for
the accommodation of the maker promises
without consideration to pay it, and the
holder compels payment by the payee's
estate, an action for the recovery of the
amount lies by the estate against the maker.
Johnston v. Haszen, 3 Eq., 341,

Action unauthorized but ratified—A
romissory note was delivered by McG. the
older, to P., whose name McG. wished
to use in the collection of the note, and sub-
sequently and before the note was due,
McG. got it from P, telling him that he was
going to place it with a banker and he had
better direct him to collect it.—P. never
ave any direction to collect it, and did not,

fore commencement, authorize the action,
but he subsequently ratified it, stating he
would have authorized it in the first instance
if he had been asked to do so.— Held, in
action on the note in the name of P. that
he was entitled to recover as holder. Potler
v. Morrisey and Creaghan, p. 465,

Collateral for loan—Notice of dishonor
—Where a creditor, upon maturity of a
loan, accepts a promissory note of another
endcrsed by the debtor for the amount of
the loan, the time for payment is postponed,
but the original debt 1s not c.’m(’clﬂed unless
it 1s proved that the note was given and
accepted as an accord and satisfaction.—
The fact that such note is not presented
for payment at maturity and no notice of
dishonour given to the debtor as an indorser,
will not prevent the creditor suing the
debtor upon the original debt, unless it is
shown that there was money at the place
of payment ready to pay such note at its

maturity, Hatfield v. Worden, 41, p. 552.

Consideration — Where a promis-
sory note was given to the agent of an
insurance company in payment of a first
premium on a policy; and a policy was
issued and sent to the insured and re-
tained by him, containing provisions to
the effect that the inswmance should not

take effect or be binding until the first
premium had been paid to the company or
a duly authorized agent, also that if a promis-
sory note or obligation were given IFUI the
premium and should not be paid at maturity,
the policy should not be in force while the
default continued, but the party should
be liable on the note.—The Court refused
to set aside a verdict for the agent of the
company on the note on the ground that
there was no consideration, holding that
the defendant (appellant) was bound to
show affirmatively that the verdict was
wrong. Crawford v. Sipprell, 35, p. 344.

Consideration—Accommodation note
—The defendant at the request of a third
party, without the knowledge of the plaintiff,
made a promissory note in favor of the plain-
tiff for the third party's accommodation.—
The plaintiff credited the third party with
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the face value of the note and made some
cash advances thereon.—The note was subse-
quently renewed on several occasions, and
on one renewal the defendant personally
paid the interest to the plaintiff.— Held,
in an action on the last renewal that the
objection that there was no consideration
moving from the plaintifi was not an answer
to the action. 'cCain Produce Co. v. Lund,
44, p. 242,

Consideration—Warranty—In consider-
ation that O, would sell to L. N. certain
machinery, L. N. agreed to pay the plaintiff
the price agreed upon and for the like con-
sidetation J. N. agreed to become guarantor
and surety to the plaintiff for the payment.—
Settlement was partly made by a document
in the form of a promissory note endorsed
by J. N.—In an action on the document
or note it was pleaded in defence that the
warranties and conditions of the sale had
not been performed by O.— Held, that L. N,
did not place himself in any worse position
by giving the note to the plaintsff than he
would have occupied if he had given it
direct to the seller (), and no agreement
in the nature of a novation was created
nor did the plaintiff stand in relation to the
defendant L. N, as an innocent indorsee
for value and therefore the question of failure
of consideration for the note should have been
left to the jury. Robertson v. Norton, 44,
p. 49.

Consideration, Failure of —The defend-
ant signed an application to the Mutual Life
Insurance (nm;mn\ of New \url\ for insur-
ance on the lives of S, F,, R. E. F. and
G H W, members and xllruh.n of the
defendant company.—When the application
was given the plaintiff, the agent of the
company took from the defendant its note
payable to his own order for the amount of
the premium, and gave the defendants a
receipt on one of the company's forms which
contained this prevision: “The insurance so
applied for shall be in force from this date
provided that the said application shall be
accepted and approved by the said company
at its head office in the city of New York,
and a policy thereon duly issued.—In case
the apphcation is nct so accepted and
approved and no policy is 1ssued, or should
the applicant receive no notification frem
the company within thirty days from the
date of this receipt of any application, then
in every such case no insurance shall be
effected, and it shall be understood and
agreed that the company declines the risk,
whereupon all moneys paid hereunder shall
be returned on the delivery of this receipt.”—
The plaintiff discounted the note and placed
the amount to his own credit, and paid
the amount of the premiums, less his com.
ssion, to his principals,—After the note

discounted, but before the application

was accepted, the defendant notified the
plmnuﬁ and his principal at its head office
in New York, that it withdrew the applica-
tion— Held, in an action on the note by
the agent, that the application was a mere

proposal for insurance and might be with-

drawn at any time before acceptance; that

the consideration for the note having failed,

defendant was not liable in an action by

the payee. Johnson v. The G, & G. Flewelling
Mfg. Co. Lud., 36, p. 397.

Consideration — Money lent used
illegally—Where money loaned on a
promissory note was to be used for an illegal
purpose but the lender was unaware of the
fact, the note was held to be binding and
the consideration not illegal. Potter v.
Morrisey and Creaghan, 35, p. 465.

Defence of illegality of consideration—
The suspicious fact that a bill of exchange
was drawn by a liquor merchant on a party
residing where the Canada Temperance Act
was in force, will not constitute a defence
on the ground of illegal consideration to an
action brought by one who in fact discounted
the said bill of exchange without knowledge
or suspicion that it represented an illegal
sale, Johnson v. Jack et al, 35, p. 19 .

Extension of time—The maker of the
notes gave evidence of an offer to the holders
to settle his indebtedness on certain terms
and at a time some two or three years later
than the maturity of the last note, and that
the same was agreed to by the holders.—
The latter in their evidence denied such
agreement, and testified that in all the nego-
tiations they had informed the maker that
they would do nothing whatever in any

way to release the endorser.— Held, that the
evidence did not shew that there was any
agreement by the holders to give time to
the maker, and the endorser w not dis-
charged.—If the exisence of an agreement,
could be gathered from the evidence, it
was without consideration and the creditor's
rights against the sureties were reserved.—
Held (rev Idington and Duff JJ.) that a
demand note given in renewal of a time note
and accepted by the holders is not a giving
of time to the maker by which the endorser
is discharged.—Judgment of the Supreme
Court of New Brunswick, 37 N. B. R., 630,
5:'\11%“!' Fleming v. McLeod, 39 S. C. R,
200

Forgery—Estoppel—On July 15th, 1907,
defendant received notice of dishonor of a
note purporting to be endorsed by him
and on October 7, this acticn was begun
ainst him on the note.—On November
26th defendant notified the plaintiff that
his endorsement was foiged by G. the
maker.—G, died on December 12 following,
—There was a genuine endorsement on
the note by W, Co. and W, Co, was solvent,

— Held, reversing the judgment of the
County Court judge, that the defendant was
not estopped from denying lis signature
as the plaintiff had his remedy against
W. Co. and against G's estate, and the loss
of costs 1n this action was not such damage
as would an estoppel.—Ewing v.

R. 133 distingwsed.

D, S, K
Commell et al v. Shaw, 39, p. 267,




81 BILLS AND NOTES. 82

Form of—Demand of payment—A
writing, signed by the defendant, admitting
the receipt of a sum of money, and agreeing
to be responsible for the same with interest
at the rate of seven per cent. per annum
upon production of the receipt and after
three month's notice, may be recovered upon
as a promissory note.—A demand for im-
mediate payment made more than three
months {;eore the commencement of the
action is sufficient proof of the notice called

by the receipt. Babineau v. LaForest,

N. B. R,, p. 156; 37 S. C. R,, 521.

Life insurance, Note taken for pre-
mium--A condition in a policy of life
insurance provided that if any premium, or
note given therefor, was not paid when due
the policy should be void.—A note given,
pava‘-!u with interest, in payment of a
premium provided that if it were not paid
at matunity the policy should forthwith
become void.—On the maturity of the note
it was partly paid and an extension was
granted, and on a part payment being again
made a further extension was granted.
The last extension was overdue and balance
on note was unpaid at the death of assured.—
A receipt by the company, given at the time
of taking the note, was of the amount of
the premium, but at the bottom of the face

the receipt were these wor “Paid by

in terms thereof."—While the note
was running the policy was assigned for
value, with the assent of the company, to
the plaintiff to whom the receipt was delivered

y the assured.— Held, that no estoppel

created by the receipt; that there was
10 duty upon the company to have afforded
the plaintiffi an opportunity of paying the
premium; and that the ’)Uli(.')' was void.
Wood v. Confederation Life Insurance Co.,
2 Eq., p. 217.

(Reversed 35 N. B. R. 512, but upheld
S. C. of C,, File 2115.)

Notice of dishonour—Notes made in
Saint John, N. B., were protested in London,
England, where they were payable.—The
endorser lived at Richibucte, N. B.—Notice
of dishonour of the first note was mailed
to the endorser at Richibucto, and, at the
ame time the protest was sent by the

lers to an agent at Halifax, N. S,, instruct.

him to take the necessary steps to obtain
payment.—The agent on the same day that
he received the protest and instructions
sent notice of the dishonour by post to the
endorser at Richibucto.—As the other notes,
fell due the holders sent them and the
protests by the first packet from London
to Canada to the smd agent at Halifax, by
whom the notices of dishonour were for-
warded to the endorser at Richibucto.—
Held (Idington and Duff JJ. dissenting), that
the sending of the notice of dishonour of
the first note direct from London to Richi-
bucto with the precaution of also sending
it through the agent, was indication that
the holders were not aware of the correct
address of the endorser, and the fact that
they used the proper address was not con-

clusive of their knowledge, or sufficient to
compel an inference imputing such knowledge
to them.—Therefore the notices in respect
to the other notes sent through the agent
were sufficient.— Held (per ldington and
Duff JJ., dissenting) that the holders
failed to shew that they had adopted the
most expeditious mode of having the notices
of dishonour given to the endorser Fleming
v. McLeod, 39 S. C. R., 290.

Payment per contra, account—When
goods are sold and delivered by the maker
of a promissory note to the holder thereof
and their value credited by the latter, the
transaction amounts in law to a payment
pro tanto. (Per Tuck C. J.). P v,
Cronkhite, 34, p. 498,

Pay ~—Funds d ited in bank to
payee's credit—A payee of a promissory
note discounted it at a bank where he was
a customer and, the note having been dis-
honoured, paid it the day after maturit;
Later, on the same day, the maker deposited
the amount of the note in the bank and the
money was placed to the credit of payee.—
Without knowledge of th payment the
payee issued a writ and, after receiving
notice of the payment from the bank, signed
judgment for the full amount of the note
with costs.— Held, the payee was entitled
to judgment, the bank having no authority
to place the money to his credit after the
note had been retired. McMennamin v,
Evans, 41, p. 481

Payment out of collateral—The M
Company owed the plaintiff 4,000 for which
he held as collateral security the defendant’s
note for $3,000, made for the accommo-
dation of the company, and some other
collateral. —After action brought on the
note the plaintiff received a dividend from
the company, which had gone into liquidation,
and realized on some of the other collateral,
but these facts were not pleaded.—Verdict
having been entered for the full amount of
the note, held, that the plaintiff was entitled
to judgment for the full amount of the note,
but the amount realized upon the collateral
should be credited upon the execution,
Gorman v. Copp, 39, p. 300.

Payment, Plea of —Payee dead—A plea
of payment by the maker of a promissory
note where the payee is dead must be estab-
lished beyond all reasonable doubt. Kelley
v. Ayer Executor etc., 41 p. 489;

See also Fish v. Fish, 44, p. 617,

Presentment, Waiver of—An offer made
after its maturity by an endorser of a prom-
issory note to pay the amount of the same
by installments will not operate as a waiver
o{ presentment in the absence of evidence
that at the time he knew there had been
default in presentment.—Ayer v. Murray,
39, p. 170

Promissory note — Consideration —
Warranty—In an action in the County Court
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on a promissory note given by the defendant
to the plaintiff for the balance of the purchase
money for a boat sold by the plaintiff to
the defendant, the defendant pl\mlo] the
eneral issue and gave notice of two defences:
a) no consideration; (b) fraud and mis-
representation.—At the trial without a
jury the judge found there was misrepre-
sentation as to the age of the boat but that
there was no fraud as defendant had protected
himself by a warranty and did not rely
upon the Pldlnllﬁ statement in respect
to the boat's age, and held that under the
ﬁlemlmgs the defendant could not avail
imself of the breach of warranty in answer
to the action on the note.— Held, that the
trial judge having found that there was no
fraud, the verdict on the pleadings was right
for the amount of the note and interest, and
defendant’s remedy was by cross action
Loster v. Mallay, 43, p. 364

P Aish d

note No llen
on I,oodl—l}mh‘r a contract by which the
plaintiff was to manufacture laths, etc., out
of defendant’s lumber at a certain price per
1,000 feet, it was provided that the plaintiff
was to deliver the laths, etc., as fast as
defendant could take them “‘and settlements
to be made the tenth day of each month
for the pruudm)~ month's saw bill."—
Held, defendant was entitled to delivery of
the laths before payment therefor; that this
agreement was inconsistent with a right of
lien for the price of sawing and the plaintiff
was therefore not entitled to a lien,—The
fact that the defendant gave a note in
part payment, which was dishonoured,
while some of the laths were in the pos-
session of the plaintiff did not entitle the
Ehimiﬂ to a lien upon such laths., Bathurst
umber Co. Ltd. v. Nepisiquit Lumber Co.
. 41, p. 41,

Special agreement not a promissory
note—A writing in the form of a promissory
note, but which had the conditions attached
that it was to become payable forthwith if
promisor disposed of his land or personal
}!n‘pc.ﬂ\' and that the title of the goods,
or which the note was given as security,
should remain in the payee until the note
was paid and that the goods in the meantime
were only on hire, etc., was held to be a
}?ecml agreement and not a promissory note.

rescolt v. Garland, 34, p. 201.

Transfer of past due bill during suit—
An action by the transferee of an overdue
bill, upon which an action has been already
brought by the transferor wherein an offer
to suffer judgment has been made and ac-
cepted, was stayed on an application to
the equitable jurisdiction of the Court, the
transferee having knowledge of the pendency
of the first action.—An application to compel
the plaintiffs to sign judgment on their
acceptance of the defendant’s offer to suffer
judgment in the first action was refused.
Kennedy Co. v. Vaughan; Standard Bank of
Canada v. Vaughan, 37, p. 112,

e ———————

Usury—In an action brought to recover
the amounts due on three several promissory
notes the defendants pleaded an equitable
plea.—The Court being of the opinion that
the facts set up thereby disclosed such an
madequau of consideration, accompanied
by other circumstances, as would justify
a jury in finding that there was fraud in
the transaction and that it was unconscion-
able, gave judgment for the defendants on
demurrer.— Held (per Barker J.), while
parties competent to contract may render
themselves liable to pay any rate of interest
which they agree to pay, Courts of Equity
have held that the re of the Usury Laws
has not interfered with their jurisdiction
to relieve those who have been led into
making improvident bargains unconscionable
in their nature and entered into under cir-
cumstances of fraud or oppression. Mac-
Pherson v. McLean et al, 34, p. 361.

See also The Royal Bank of Camada v.
Hale, 37, p. 47.

BILLS OF SALE.
See CHATTEL

MORTGAGES.

BOND.

Joint and several bond—Statute of
Limitations—On September 27th, 1850,
H. and W. gave their joint and several bond
to C. to secure the payment of £1,000 on
September 27th, 1855, with interest thereon
quarterly in the meantime.—~As between
H. and W. the latter was surety, though
they were both principal debtors by the
bond.—On the same day H. and W, executed
to C. separate mortgages on separate pieces
of property owned by each to secure the
payment on September of the
amount of the bond, neither party executing
or being a par to the mortgage of the
other.—The mortgage from W. was upon
the condition that if he and H. or either of
them, their or either of their heirs, etc. paid
to C. £1,000 and interest, according to the
condition of the hond by and W, it
should be void.—The mortgage given by
H. contained a similar provision.—The
interest on the debt was paid regularly by
H. up to the 27th of March, 1879, after
which his payments ceased.—W. and his
successors in title were never out of pos-
session of the land mortgaged by him from
the date of the mortgage and never made
any rment nor gave any acknowledgment.
—On January 20th, 1881, representatives
commenced this suit for foreclosure and sale
of both mortgaged premises.— Held, that
the mortgage given by W. was extinguished
unr]er xhe Statute of Limitations, c. 84,
C. S B., ss. 20 and 30. Lewin v. Wilson
e‘lssl) Eq Cas., p. 167.  (Reversed, 11 A. C,,
639.
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Maintenance bond, Breach of—Dam-
ages, quantum of—In an action on a
bond conditioned for maintenance where the
breach assigned is refusal to maintain, the
plaintiff may recover the whole penalty as

—In assessing the damages the
jury are not limited to those suffered up
to the time of the issue of the writ; but they
may take into consideration the damages
up to the time of the trial, and that there
has been a complete breach of the condition.

Per Tuck C.J.,, McLeod and Gregory
]J.)=Judgment may be entered for the
penalty upon which subsequent breaches
may be assigned under 8 and 9 Wm. III,
¢. 11, but damages can only be assessed on
the breaches assigned up to the commence-
ment of the action. (Per Hanington, Landry
and Barker J].)—(Court being equally
livided, no principle is established.) Barthe-
lotte v. Melanson, 35, p. 652.

Maintenance bond, Breach of —Onus of
proof—In a suit to enforce a lien upon
land conveyed to the defendant by the
plaintiffs, husband and wife, in consideration
of an agreement by defendant to support
them, the onus of proving a breach of the
agreement is upon the plaintiffs. Ouslette
v. LeBel, 3 Eq., p. 205.

Maintenance Bond — Lien — Specific
performance—A farm was conveyed by
an aged couple to their daughter, .'m\fnn the
ame day she and her husband entered into
a written agreement with the vendors to
board them on the farm and to pay them
i annuity in consideration of the convey-
ince.— Held, (1) that the vendors had a
lien on the land for the performance of the
igreement; (2) that the Court could not
lecree specific performance of the agreement,
Cunningham v. Moore, 1 Eq., p. 116,

Maintenance bond—Lien on consid-
eration for performance of —Where land
was conveyed in consideration of a bond
by the grantee to maintain the grantor and
his wife for life, but the consideration was
10t expressed in the deed, a decree was made
harging the land with a lien for the per-
formance of the agreement in the bond.
Duguay v. Lanteigne, 3 Eq., p. 132

\lor(gn?e bond—Merger in judgment
~Rate of interest—The assignee of the
equity of redemption in a mortgage on May
31st, 1884, executed his bond to the mort-
gagee conditioned to pay him $2,200 (this
being the balance due on the mortgage) in
e year and “in the meantime and until
id sum is fully paid and satisfied, pay
1 t thereon or upon such part thereof
as shall remain unpaid, such interest to
be calculated from the first day of June,
1884, at the rate of seven per centum per
innum."—In a suit for foreclosure of the
mortgage, held, that as the mortgagor had
recovered judgment against the defendant
on the bond, the bond was merged in the
judgment and the defendant thereafter
could only be charged with the statutory

rate of interest on judgment debts, and
consequently no higher rate from then
could be charged against him in the fore-
Clusl::e suit. Hanford v. Howard, 1 Eq.,
p. 241

Mortgage to secure bond—New bond
at increased rate of interest—A. and
his wife gave a mortgage bearing date
January 25th, 1867, on land belonging to
the former to secure the payment of £332, 16s.
with lawful interest on June 1st, 1867,
accompanied with A's bond in the same
terms.—In 1875, the mortgage and bond
became vested in the plaintiff.—On June
12th, 1880 A. executed a bond to the plain-
tiff, reciting that there was due on the
original bond on December 31st, 1879, for
principal and interest $1,971.90 and providing
that, in consideration of time for its payment,
annual interest thereon should be paid at
seven per cent, and that the annual interest
as it accrued due, if it were not paid, should
become principal and bear interest as such.
—In 1867 and 1873 A. acknowledged by
memoranda indorsed on the mortgage, the
amount due thereon, and in both instances
the amount was computed by chargin,
compound interest at six per cent. wilﬁ
early rests.—On August 18th, 1887, the

lance due December 31st, 1886, was struck
by charging compound interest at seven per
cent. with yearly rests from December 3lst,
1879, to the time when the balance stated
in the second bond was struck, and an
acknowledgment stating the amount due
on the mortgage was signed by A. upon the
mortgage.—In a suit for foreclosure after
A's death in 1895 against his widow, to
whom the equity of redemption had nomi-
nally been assigned by A, held, that there
was evidence of an agreement by A. from
the acknowledgments indorsed on the mort-
gage, to charge the land with the payment
of compound interest at six per cent. with
yearly rests up to December 3lst, 1886,
and that the land was so charged; but that
the agreement in the second bond only
created a personal liability, and that the
mortgage bore simple interest at six per cent.
from December 31st, 1886.—On appeal by
defendant (34 N. B. R. 301) judgment affirmed
that acknowledgment of Aug. 18th, 1887,
bound the land,—Semble, Tuck C. J., whether
if plaintiff had appealed, the mortgaged
premises would not have been held bound for
whole amount due on R's bonds, the bonds
and mortgage being inseparable, and there
being an implication of law that the pur-
chaser of mortgaged premises is under
personal obligation to pay the mortgagor.
Jackson v. Richardson, 1 Eq., p. 325.; 34, p.
301,

BRIDGES.
See WAY.

BROKERS.
See PRINCIPAL AND AGENT.
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BUILDINGS.

Building law—City of Saint John—
By Act 35 Vict., c. 56, intituled “An Act
for the Better Prevention of Conflagrations
in the City of St, John," all dwelling houses,
store houses, and ot buildings to be
erected 1n the aity of Saint John, on the
eastern side of the harbour, within certain
limits, must be made and constructed of
stone, brick, iron, or other non-combustible
matenial, with “party or fire walls" risi
at least twelve inches above the roof, an
the roof must be covered on the outside
with tile, slate, gravel, or other safe materials
against fire—The defendants were erecting
a building resting on stone foundation walls,
and consisting of a wooden frame with brick
filling four inches thick between the studding,
and the whole encased with brick four inches
thick.—In a smt by the corporation of the
city of St. John for an injunction to restrain
the defendants from erecting the building
as being 1n violation of the Act, held, that
the building was in violation of the Act
and an injunction should be granted. The
Mayor, etc. City of St. Johkn v. Ganong et al,
Eq. Cas., p. 17

Buildings, Style of—Danger to public
—In erecting a bLuilding the owner may
adopt any style of architecture he pleases,
provided he does not create a nuisance or
violate any law or municipal ordinance;
therefore the construction of a roof with
rojecting eaves, which caused an accumu-
ation of ice and snow thereon, is not per se
evidence of negligence on the part of the
owner, although it may impose upon him
a greater degree of watchfulness and care
in order to prevent accidents. Dugal v.
Peoples Bank of Halifax, 34, p. 581.

CANCELLATION OF
INSTRUMENTS.

See BANKRUPTCY, FRAUD.

CARRIERS.

Action against—Actions against common
carriers may be framed either upon the
contract or upon the duty imposed by law.
Willsams v. The Government Railways Man-
agsng Board, 41, p. 108,

Breach of contract to carry safely—
The plaintiff, who was the agent of an express
company and travelled in the defendant's
steamer in charge of the company's express
parcels, by direction of the steamer’s officers
went down on twin freight elevator to
look for some missing parcels in the steamer
hold.—The elevator stopped at the “between
decks' and the pl:\inlid stepped off into the
other elevator shaft and was injured.—He

was not warned of the danger, the light was
bad, and though he was given a ship's lan-
tern it did not cast any light at his feet.—
The jury found that he fell as a result of the
defendant’s negligence in not properly pro-
tecting the elevator, and that he was not

ilty of contributory negligence.— Held,
mt the plaintiffi was entitled to require
that the defendant's premises should be
rendered reasonably safe for him, and that
the verdict for the plaintiff should stand,—
I ur v. Dames, L. R. 2 C. P,, 311 fol-
lowed. McBeath v. The Eastern bm:ln'p
Co., 39, p. 77.

Express company—Canada Temper-
ance Act—The agent of an express company
in the count; W., where the Canada
Temperance Act was in force, in the ordi-
nary course of business delivered a parcel
containing intoxicating liquor to the person
to whom it was addressed, and collected
from him the price thereof, the liquor, by
the buyer's instructions, having been sent
to him by express C.O.D.—The sale of the
liquor was effected at a place outside of the
county of W.—Held (per Tuck C. J., Han-
ington, Barker and McLeod JJ., Landry J.
dubitante), that the agent could not be
convicted of selling intoxicating liquor
contrary to the provisions of the said Act,
R. v. Cahill, ex parte Trewholm, 3!

Express company—Carriage of Ani-
mals—In an action to recover the value of
two black fox pups and one crosspup, part
of a lot of nine shipped at Dryden, Ont., to
be delivered to the plaintiffs at Sackville,
N. B, on the grnuml that the three foxes
died of suffocation on the journey through
the negligence of the employees of tgc
defendant, the defendant, to establish its
defence that the foxes died from natural
causes and not from its negligence, called
a veterinary surgeon who stated that the
conditions that he found in the lungs on
a post mortem examination showed that
the foxes died of pneumonia and not from
suffocation, and gave his reasons for his
conclusion; the plaintiff in answer or rebuttal
called another veterinary who on the evi-
dence of the defendant’s veterinary being
read to him stated that the symptoms
described would not necessarily show that
death re<ulted from pneumonia, and were
quite consistent with the supposition that
it resulted from suffocation.— Held, that
the evidence in answer or rebuttal was
properly received. —Separate hoxes of foxes
were shipped under a contract containin,
a clause providing that in case of car |0&§
shipments, if the owner or attendant travel
accompanying the amimals, free transportation
will be furmshed the attendant, and the
animals during the transportation in charge
of the attendant, will be at owner's risk.—
On the back of the contract was an attendant's
contract, signed by the shipper, providing
that if free transportation was furnished by
the company it would not be liable for any
injury or loss occurring to the owner or
attendant.—One of the owners travelled
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n the same train as the foxes, but not in
the same car, the foxes being in the
car with the other express parc !
free transportation was furnished.— Held,
that the attendant's contract only applied
in case of car load shipments, and the learned
trial judge was right in directing the jury
that it did not apply to the shipment in
juestion, and the company was liable if the
foxes died during transportation through
ite negligence. Trenholm v. Dominion Ex-

press Co., 43, p. 98,

¥ vessel 1. ge to p:
ger—The plaintiff, a boy four years of
we, with his parents g carried

¢

1 4 passenger on a steam-boat of the defend-
ants,—The child and his mother were in
a house on the boat's deck, leading from which
ut on to the deck were doors fitted with
ippliances intended to keep them fastened
back, when they should happen to be flung

vide open.—While the plaintiff was in
the act of passing through one of the door-
s to get out on the deck to his father,

wung to and jammed his fingers,
at the tips of some of them had to be
umputated.—The plaintiff's father and elder
brother swore that the fastening of the door
was out of order, and would not hold it
ha There was evidence to show that
the doors of the house were frequently being
pened and shut by passengers and others,
and that a very few minutes before the
accident a  passenger had gone through
the door-way in question, leaving the door
n the swing.—It was also proved that
the fastenings had been put on the doors
in order to hold them open in warm weather
ventilation.—In an action
case negligence brought on the
part of the plaintiff by his father as his
next friend against the company to recover
for the injury above mentioned,
held, that there was no duty cast upon the
lefendant company to provide the doors with
the appliances mentioned or to maintain
them in good working order; and, even if
here were, the evidence went to show that
proximate cause of the accident was
the act of the passenger in leaving the door
n the swing, for which the company could

t he held liable. Cormier v. Dominion
ltantic Rasdway Co., 36,p. 10

the

CERTIORARI.

Act not judicial—A vote having been
taken of the rate-payers in a parish under

20 of the Liquor License Act, C. S. 1903
c. 22, as amended by 9 Edw, VIL, c. 16, s, 21
v writ of certiorari was applied for to remove
and quash the order of the county council
directing the vote to be taken and the pro-
ceedings upon which the order was based
on the ground of irregularities in the petition
for the election.— Held certiorari did not
lie, the acts complained of not being judicial.
Ex parte Doyle, 41, p. 138.

CARRIERS-—CERTIORARI.
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Appeal or certiorari—A certiorari will
not be granted with a view’of quashing o
judgment of an inferior Court for want ol
jurisdiction in the trial justice, in the absence
of a satisfactory explanation of why the
remedy by review was not taken. Ex parte
Beloni St. Onge Jr., 43, p. 517.

Appeal or certiorari, C. C. 5. 887
See K. v. Delegarde, 36 p. 503 (post col. 91.)

Ap{m\l or review, Existence of right
to—Where a right of appeal or review to a
County Court judge exists certiorari will
be granted only under exceptional circum-
stances,—This applies to convictions under
The Liquor License Act, C. S. 1903, ¢, 22
—Ex parte Price, 23 N. B. R, 85 followe:
v. Murray ex parte Lamboise, 39, p. 265

A of taxes agai

An assessment in respect of land, under
Vict., ¢. 73, incorporating the town of
Grand Falls against one who was not the
owner at the time assessment was made
is void and will be quashed on certiorari,
notwithstanding he subsequently acquired
title to the land with knowledge of such

assessment,—Section 69 of this Act, prohibit-
ing the issue of certiorari to review a tax
assessment until after appeal to the town

council does not apply where the assess-
ment is made without jurisdiction. R. v
Toun of Grand Falls 42 p. 122,

Assessment for taxes—City of Fred-
ericton — Resident or non resident
Government officer—See R. v. Assessors of
Frederscton, ex parte Maxwell, 44, p. 563

Bastardy proceedings—Discretion of
Court—Delendant  was arrested upon a
warrant under the Bastardy Act, C. S, 1903,
[} and after examination of the com-
plainant was released, under s. 8 of the
Act, upon his recogmzance to stand trial
it the next term of the County Court.—
The Supreme Court in its discretion refused
a writ certiorari to remove the proceed-
ings, on the ground that the rule could
not be returned and heard until after the
next sitting of the County Court, and a
stay might prejudice the enforcemest or
renewal of defendant’s recognizance while
if the magistrate had acted without juris-
diction, the defendant would have his
remedy upon the trial. Ex parte Seriesky,
41, p. 475.

Canada Temperance Act—See INTOXI-
CATING LIQUORS.

Commitment for resisting a peace
officer—A certiorari will not go to remove a
commitment made by a justice of the peace
on a charge of resisting a peace-officer.
R. v. Leahy, ex parte Garland, 35, p. 509.

Commitment of Debtor—The judge
of the County Court of Saint John muﬁe
an order under 59 Vict., ¢. 28, as amended
by 61 Vict., c. 28, committing the apphcant




91 CERTIORARI 92

to prison for three months, because, after
his arrest in a civil cause in the Saint John
City Court, he had made an appropriation
of property in payment of another debt
without paying the debt sued for.—The
judge based the order upon evidence given
in a former pi ing against the debtor,
and not upon the hearing of any application
for the order in question.—The order did
not show on its face the grounds upon
which it was issued.—By 61 Vict., ¢, 28, s. 8§,
amending 59 Vict., c. 28, an appeal is given
to the Supreme Court from any order for
imprisonment made under ss. 46, 48, 49,
51 and 53 respectively of 59 Vict.,, c. 28.
Held, that the fact that the right to appeal
is given by statute does not deprive the
party of his right to a certiorari, and this
Court will grant the writ, if, in their opinion
and discretion, the circumstances warrant
it. R. v. Forbes ex parte Dean, 36, p. 550.

Costs, Payment of—A conviction will
not be quashed because the costs are ordered
to be paid to the party aggrieved instead
of the nominal prosecutor. R. v. ('Brien
ex parte Grey, 37, p. 604,

County Court, Order by Judge —Certio-
rari will not be granted to remove an order
of a county court judge setting aside a
judgment obtained in such County Court
and letting the defendant in t¢
Ex parte Joiens, 39, p. 559,

Criminal Code, sec. 887 —Conviction
by partizan justice —Section SS7 of the
Criminal Code which enacts that “no writ
of certiorari shall be allowed to remove
any conviction or order had or made before
any justice of the peace if the defendant
h ipealed from such conviction or order
to any Court to which an appeal from such
conviction or order is authorized by law or
shall be allowed to remove any conviction
or order made upon such appeal” does not
deprive the Court of the right to quash a
conviction on ceriiorari, where the convicting
justice acted as a partisan in  collusior
with the prosecutor and without jurisdiction,
even though an appeal had been taker
which has failel by reason of the refusal
of the justice to make the return requir

by law.—Landry ]. dissenting.—In re I\'.-II\:
27 N. B. 3 discussed. R, v. Delegarde,
ex parte Cowan, 36, p

See also Ex parte Roy, 38, p. 100, “Title

to Land" (post col, 96),

Delay in applying for certiorari—The
Court refused to interfere with the discretion
of a judge in granting a certiorari on the
ground of want of jurisdiction, although two
terms had gone by before the application.—
(Per Landry, White and Barry J]., McLeod
J. dissenting). R. v. Holyoke, 42, p. 137

Disclosure proceedings —In  discloure

Erwuulmw the questions whether the debtor
as transferred any property intending to
defraud the

plaintiff, or since his arrest

given any preference to any other creditor,
are for the officer taking the examination,
and the Court will not interfere with hus
discretion merely because the circumstances
of the transfer are suspicious. R. v. Ebbett
ex parte Smith, 38, p. 559.

Garnishee order—Taxing coste—It 1
no ground for certiorari that the County
Court judge ordered the costs of a garnishee
order and application therefor to taxed
by the clerk of the Supreme Court instead
gi laxi; them himself. Ex parte Bowes,
, p. 70.

Habeas corpus or certiorarl—Where
a person is in custody under a warrant of
commitment, founded on a good conviction,
the Court will not quash the commitment
on certiorari, even if 1t is illegal.—The
proper procedure 1s by way of habeas corpus
R. v. Melanson ex parte Bertin, 36, p. 577.

Incorporation of company—Review—
In an action in the magistrate's Court by
a foreign corporation the only evidence of
the incorporation was supplementary letters
of incorporation i ing the caprtal stock,
—This evidence was received by the magis-
trate without objection and a judgment
entered for the plainuff. —On review before
a County Court judge the judgment was
set aside on the ground that there was no
evidence of incorporation.— Held, on motion
for a certioran to quash the order of review
that whether or not there is such evidence
is a question of law and the County Court
judge had jurisdiction, notwithstanding the
amount involved was under £40.00. Ex
parte Ault & Wiborg Co. of Camada Lid.,
42, p. 548,

¢ INTOXICAT-

Liquor License Acts
ING LIQUORS.

Magistrate’s power to amend convic-
tion.—In the return to a writ of certiorar
to remove two convictions for killing two

ogs with a view to quashing the same
he grounds that they did not follow
the minute of adjudication, and were made
on an information and summons for a single
offence; the convicting magistrate returned
the ginal convictions and an amended
conviction in which the objections were
uted. —Held, the magistrate had power
to amend, and the rule misi to quash should
be discharged. R. v, O'Brien ex parte Grey,
37, p. 604

Magistrate's return to writ incom-
plete —Practice — a writ of certiorari
to remove a conviction, the magistrate

certified that he had sent ‘‘the transcript
of the proceedings against P. G. whereof
in the same writ mention is made with
all things touching the same to our Lord
the King" ete. and he annexed the certi-
ficate, the original proceedings and the
conviction to the writ.— Held (per Barker,
McLeod and Gregory JJ, Tuck C. J. and
Landry ] dissenting,) that the return was
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incomplete, as the certificate did not auth-
enticate the proceedings returned to be
the original proceedings and conviction
commanded by the writ.—If the magistrate,
through ignorance or error, and with no
intention of disobeying the writ, makes an
incomplete or improper return the practice
is to move that the proceedings be sent
back for correction and not to move for an
attachment for contempt in not obeying
the writ.—R. v. Kay ex porte Gallagher,
38, p. 228,

Mining licenses cancelled by Surveyor
General—One R. assigned certain ?pplica-
tions for licenses to wmﬁ: under The General
Mining Act (C. S, 1903, c. 30) to “C" Co.
and licenses to work were issued to *'C" Co.—
R. claimed that these applications were
assigned to “C" Co. on certain trusts and
on refusal of the “C" Co. to carry out such
trusts he applied to the Surveyor General
to cancel his assignment and the licenses
issued to “C" Co.—On April 8, 1909, after
an ex parte inquiry, the Surveyor General
made an order cancelling the assignment
and the licenses, and ordering new licenses
to issue to R.—On May 27, 1909, upon
application of the “C" Co. the Surveyor
General held a rehearing at which both
parties were present, and after the hearing
confirmed his first order.—On September 13
n order for certiorari was granted.— Held,
1) certiorari would lie to temove these
rders: (2) the fact that the orders were
id was no ohjection to their being removed
and quashed on certiorari; (3) the delay of
ne term in applying for certiorari was not
fatal, the orders having been made without
wrisdiction, R, v. Grimmer ex parte Shaw,
30, p. 477,

v

Police magistrate, Civil jurisdiction of

A stipendiary or police magis
ed under chapter 119 of the
Statutes, 1903, as amended by the
Geo, V., ¢. 22, repealing 1 Geo. V
has no civil jurisdiction where both par
to the action reside within the county

tside the ish in which the magistrate
resides, R. v, Carleton ex parte DeLong,
M, p. 578,

»: Certiorari granted in view of im-
e of question, but case not to be a pre-
t for establishing the principle that the
irt will review, by way of certiorari, an order
of a County Court judge made on review,

Practice —~Adding new grounds—The
granting of leave on the return of an order
nist for a certiorari to add new grounds is
» with the Court, and in a case
where the party applying had an opportunity
to furnish the grounds to the opposite party
and give notice of his intention to apply for
leave to add them, but failed to do so, leave
was refused, R. v. Municipality of Resti-
gouche ex parte Murchie, 42, p. 529.

Practice—Failure to show cause—A
rule misi to quash a conviction will be made
absolute as a matter of coutse on proof of

04

due service and on production of the writ
of certiorari with a proper return thereto,
if no one ap to show cause.—(Per
Tuck C. J., Hanington and Landry JJ.,
McLeod and Gregory JJ. dissenting.) R. v.
Sweeney et al, ex parte Cormier, 38, p. 6.

Practice—Form of Rule nisi—The Court
refused to discharge a rule misi to quash
an order for review removed by certiorari
granted in term on objection that it did
not as required under the rules of Michaelmas
term, 1809, direct within what time and upon
whom the rule and affidavits upon which it
was granted should be served.—McLeod
}A dissenting. R. v. Wilson ex parte Burns,
37, p. 650.

Practice—Grounds of certiorari—Rule
of Court 7, M. T., 1899—The specific
grounds upon which a certiorari is granted
must, under rule 7 Mich, 1899, be stated,
and a general statement, i. e. “‘also all other
rounds taken at the hearing in the Court
selow' is objectionable,—~(Per Hanington,
Landry, Barker, McLe nd Gregory JJ.)
. v. Wilkinson ex parte Restigouche Salmon
Club, 35, p. 538.

Under the rule of Michaelmas term, 1899,
the grounds for certiorari must be stated
specifically so that the other party may

know the exact points reliel on.—(Per
Barker C. J.) R. v. Kay ex parte Stevens,
39, p. 2.

Practice—Grounds of certiorari—The
Court may allow new grounds to be added
on showing cause against an order misi to
quash an order dismissing an appeal from
a conviction under the Criminal Code
granted under the Rule of Court of Michael-
mas Term, 1809, although the rule requires
the ground to be stated in the order,
v. Wedderburn ex parte Sprague, 36, p.

213

Practice—Jurisdiction of single judge,
Order 62, r. 1-3—A judge of the King's
1 Division has jurisdiction under O, 62,
of the Judicature Act, 1909, in cer-
proceedings, and the junisdiction

tioran
there given is not limited by the Act, 3

Geo. V., ¢,
or a judge thereof
Kinnie, 42, p. 641,

23 (1913) to the Appeal Division
R. v. Borden ex parte

Practice—Proving jurisdiction—Quaere:
—If affidavits can be read on the return
of a rule nisi to quash a conviction removed
by certiorari to establish facts necessary
to jurisdiction not appearing on the face
of the proceedings. R. v. Hennessy et al
ex parte Pallen, 35, p. 103,

Practice—Return of writ—An  order
for certiorari granted under Rule of Court
No. 7, Michaelmas Term, 1800, must make
the writ returnable at the term of the Court
next following the date of the order, Ex
parte Kay; In re Hogan et al, 39, p. 54.

Practice—Rules of Court, 7 M, T,, 1899
—An order misi granted by a single judge
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under rule 7 of the General Rules of Michael-
mas term, 1899, if not entered to show cause
will on proof of service be made absolu
and the Court will not consider and deter-
mine the sufficiency of the grounds on which
the order was grant v. Rilchie ex
parte Sandall, 37, p. 206

Practice—Quaere:—Whether the stay of
rmeulmp in the form of order given by
ule 7, Mich. Term, 1809, iul' a certiotari
expires on the return of the rule misi to
quash. Ex parte Melanson, 39, p. 8

Practice—Service of affidavit
Rule H. T. 1894—S8ec Ex parte
33, p. 606,

under
Leighton,

Review

l!l.lu
- i

of re\iewlnn m: mlstruu-

McLatchy
Club, 44, p. 102

to the

ex parle An

Review by (nurn) Court  judge—
If an order wle by a County
Court will
be i vithstanding
the j ge "_ s ! lxk
c cod JJ.,

part.)
33,

Review by Supn-me ur County Court
Judges—The judye e Supreme and
County courts are f  Co-or .
diction 1n matters of rev 'm‘hx C-
dated Statutes, 60, and order
within their authority are final.

luck C. |
serving judgment
Wilson ex parte Mec-

Hanington and
Landry and McLe
on this point.) R. v
Goldrick, 36, p. 339

Review by County Court judge—
Where there 15 no want or exce f juris-
diction the judgment of a County Court
judge on review should not be disturbed,
(Per Barker C. ], Barry and McKeown
JJ.)—=The Supreme Court in the exercise of
its inherent junisdiction to supervise the
proceedings of inferior tribunals may set
aside the order of a County Court judge
on review in order to prevent a gross mis-
carriage of justice. (Per Landry, McLeod
and White JJ.) R. v. Wilson ex parte
Fasrley, 39, p. 555.

Review by County Court judge—
Point of law—A ce1tioran will not be granted
to remove an order of review made by a
judge of a County Court with a view to
quashing the same on the ground that he has
erred in point of law if he has not acted
without or in excess of his jurisdiction
or unless there has been such a gross mis-

caniage of justice as would warrant the

interference of the Appellate Court.—R. v
Ihlmn ex parte Fairley re Braithwaile, 39

. B. R. 335 followed. R. v. McLatch
ex parte Antinors Fishing Club, 44, p. 40‘;

Speedy Trials Act—Correcting order—
S. purchased for 866,00 a portion of some
metal stolen by two boys from E.—After
trial and conviction of the boys under the
Speedy Trials Act, the trial judge ordered
the purchase money and the metal sold
to S. to be given to E., but on certiorari
that part of the unh rin regard to the money
was quashed. R. v. Forbes ex parte Selig,
39, p. 502

Summary Convictions Act —Dismissal
-—An order dismissing a complaint under
the Summary Convictions Act may be
quashed on certiorari. R. v. Ritchie ex
parte Sandall, 37, p. 206,

Summary conviction—Appeal taken -
The defendant, on May 15, 1908, gave notice
of appeal to the County Court from a sum-
mary conviction,—The conviction was signed

by two justices, but on the day fixed for
delivering judgment one justice read the
conviction, the other not attending.—An

order for certiorari was taken out and served
May and on May 27 the defendant
served a notice of his grounds of appeal.
— Held, that under section 1122 of the
Criminal Code certiorari would not be
-A”U\\t.-l after appeal taken.~—In re Kelly,
27 N. B. R followed. R. v. Haines

et al, 39, p. 49

Summons inconsistent with informa-
tlon—0Un an information for keeping in-
toxicating liquor for sale contrary to the
Canada Temperance Act, the accused was
summoned to answer a charge of selling; he
did not appear and a conviction was made
for keeping for sale.— Held, that as the
accused had not been summoned to answer
the information laid, the magistrate had
never acquired jurisc diction over the person
and the conviction was bad. R. v. Kay
ex parte Melanson, { §

) B

Summons invalid on face-—No appear-
ance—\ summons under the Canada Tem-
perance Act stated that the information upon
which it was issued was laid more than three
months after the offence.—~The information
was 1n fact laid within three months,—The
defendant did not appear, and a conviction
was entered.— Held, the summons was bad
on its face and was not cured by ss. 723,
724 of the Criminal Code, or s, 146 of the
Canada Temperance Act, and the conviction
should be quashed. R. v. Kay ex parte
LeBlanc, 41, p. 9

Title to land involved—Conviction by
Justice—The right of the Court to grant
a certiorari is not taken away by section
887 of the Criminal Code in the matter of
a conviction under the code for destroying
a part of a line fence, made by a justice
acting without )umduuon by reason that
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the title to land was in dispute, from which
wiction an appeal had been taken to
the County Court under section 879 of the
Jde, and dismissed, without consideration
1e merits, on the ground that the appeal
had not been perfected.—The title to land
heing in dispute, the County Court would
have no jurisdiction to rehear the case.
K. v. O'Brien ex parte Roy, 38, p. 109

Want of locus standi—The municipality
{ the county of Westmorland having 1ssued
4 warrant of assessment to the city of Monc-
ton under the provisions of the Act respect-
g Rates and Taxes, C. S. 1903, c. 170, s. 34,
before the same was delivered to the city
assessors or any assessment made there-
under the city of Moncton applied for a
certiorari to remove the warrant alleging
t part of the amount to be assessed under
vas not properly chargeable to the city.
\ere was no evidence that the city itself
able to be taxed as a ratepayer.— Held,
hat there was no ground for the .Apphmlmn
there being no assessment for the Court to
act upon and the city ‘as such having no
interest in the assessment. Ex parte The
City of Moncton, 39, p. 326,

CHATTEL MORTGAGES
AND BILLS OF SALE.

1. Bills of Sale.

2. Chattel Mortgages.
3. Lease of Chattels.
4. Lien Notes.

1. Bills of Sale.

Agreement to give bill of sale held a
fraud on other creditors —\ trader when
in insolvent circumstances to the knowledge
{ lumsell and the defendants executed to
them a bill of sale of his stock in trade,

ant to an agreement made with them
catly four years previously to give it when-
er required, they advancing to him upon
¢ laith of the agreemient a sum ol money
1se in his business and giving him a line

{ credit,—Shortly after executing the hill
sale he made an assignment for the benefit

t his ereditors under chap. 141, C, 5. 1908

ignments and Preferences Act),— Held,
suit by the assignee, that the giving and
.x he bill of sale hmu,., een postponed
the debtor's insolvency in order to
ent the destruction of his credit, the
was a fraud upon the other
, and that the bill of sale should
le.~ Held, also, that the delivery
> stock i trade by the trader to the
lants, subsequently to the execution
ball of sale, did not assist their tith
ect, 2 of chap. 141, C. 8. 1903 applying.—

A preferential transaction falling within
the provisions of chap. 141, C. S, 1903, may
be impeached at the instance of creditors
where the debtor has not made an assign-
ment, Tooke Bros. Lid. v. Brock & Palterson
L., 3 Eq., p. 496,

Bill of Sale Act—Constitutionality of
C. 8., c. 78.—That part of section 1 of the
Bills of Sale Act, chapter 75, C. S. N. B,
providing that a bill of sale as
assignee of the grantor under any law relating
to nsolvency, or insolvent, nlmumhm,, or
absent debtors, or an assignee for the general
benefit of the creditors of the maker, shall

Ag.lll)sl the

only take effect from the time of filing 1In-rwl.
is not wdtra vires of the Legislature of New
Brunswick as legislation dealing with bank-
within the meaning of
America  Act,

. McLeod Assignee v.
“as., p. 131,

ruptey and insolvency
the British North
91, s.s.
al, Eq. C

section
Vroom et

Bill of Sale Act, Scope of —Quaere:—
Whether anassignment of goods and chattels
for the benefit of creditors is within the
Bill of Sale Act, 1893 (56 Vict., ¢. 5). Douglas
v. Sansom, 1 Eq., p. 122,

Bill of sale as collateral security—
Restraining sale by mortgagee—In a
suit by the mortgagor to set aside a bill of
sale, an interim injunction order to restrain
a sale by the mortgagee was granted upon
condition of the mortgagor paying into Court
the amount due the mortgagee.—The bill
of sale was collateral security for promissory
notes, some of which had been indorsed
over for value.— Held, that the amount to
be paid into Court should not be reduced
by the amount of such notes, Petropolous
v. F. E. Williams Co. Ltd., 3 Eq., p. 267.

Conditional sale under agreement
made in 1898 —Plaintiffs in 1898 agreed
to supply M. & S., dry goods dealers, with
goods under an agreement in writing that
such goods should remain the plamtiffs’
property, and that should the plaintiffs at
any time consider that the business of M, &
S. was not being conducted in a proper way
or to the plaintiffs’ satisfaction, plaintifs
should be berty to take possession of
our stock, 1 lebts and other assets, and
dispose of the same, and after payment in
full of any amount then owing to you by

| » or to become due, the

oceeds shall be handed to

cement was not filed under

th Bills of Sale Act, « 8 3

Goods were supplied
the agreement.—On

business not being conducted to the plain-

satistaction, and M. & 5. being in-

plaintifis  enterel the store of

by force 1 took possession of

k and effects on the premises,

{ account.—The stock

was made up of goods supplied by

the plamntiffs of the value of $5,000, and

s ol
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of goods supplied by other unpaid creditors
of the value of upwards of $10,000.—The
account books showed debts due M. & S
of the estimated value of $2,000.—Later on
the same day M. & 5. made an assignment
for the general benefit of their creditors.—
Held, (1) that plaintiffs were not limited
to taking possession of goods supplied by
themselves.; (2) that as to goods supplied
by the plaintiffs as the property therein did
not pass to M. & 8., the agreement was
not within the Bills of Sale Act, and that
as to goods not suppliel by plaintiffs as
the agreement was not intended to operate
as a mortgage but as a license to take pos-
session, the Act did not apy (3) that while
the license in the agreement to take possession
of the book debts did not amount to an
assignment, and the powers given by it had
not been exercised by notice to the debtors,
plaintiffs were nevertheless entitled to them
as against M. & S.'s assignees. The Gault
Brothers Co. Ltd. v. Morrell, 3 Eq., p. 453.

Consideration, Lack of —~Subsequent
transfer—In an action for conversion the
planuff clamed title under a registered bill
of sale which the jury found was made without
consideration, and mn fraud of creditc ¥
defendant justified the taking under
unregistered lien note given subsequent
to the bill of sale Held, on appeal, reversing
the judgment of Carleton J., that the verdict
was properly entered for the defendant
Pelietier v. Poitras, 38, p. 63

Voluntary transfer void as against
creditor—A hill of sale, absolute n form,
of all the property of the vendor, in which
the consideration was stated to be one
thousand dollars, was drawn up and filed in
conformity with the provisions of cap. 142,
C. S. 1903, respecting Bills of Sale.—The
consideration in reality was the support
of the vendor and his wife for life.— Held,
that the transfer was wvi as against the
plaintiff, who was a creditor of the vendor
at the time of the transfer.—Juck v. Kearney,
N36 followed.  Owuelette v. Albert,
D

2. Chattel Mortgages.

Construction—After acquired property
~—Husband and wllef_l.“i, F., who

the hushand of the plantiff and a livery
stable keeper, being indebted to C,, in
December, 1805, gave him a chattel mortgage
s stock, which was in the terms following:
“All and singular the goods, chattels and
property mentioned and set out in the
schedule hereunto annexed marked A, which
is to be read in connection with these presents
and form a part thereof, and also any and
all the property that may hereafter during
the continuance of these presents be brought
to keep up the same in lieu thereof and in
addition thereto, either by exchange or
purchase, which so soon as obtained, and
10 actual or constructive possession of the
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said party of the first part shall be subject
to all the provisions of this Indenture.,'—
The schedule was as follows: “Eight horses
and harnesses now in live able owned
by said J. E. F.; six waggons in store house;
four pungs, *h harness, buffaloes and
robes now in said stable."—In March, 1896,
. E. F., being indebted to the plaintiff, his
wife, to the extent of six hundred dollars
and upwards, gave her a chattel mortgage
in which the property conveyed was described
in almost the same words as were used in
the mortgage to but the schedule thereto,
after enumerating specifically a number of
articles, concluded as follows: **Also all other
goods, furnishings and articles and materials
now or hereafter during the continuance of
these presents used in connection with the
livery stable now owned by the said { E.F
and all property hereafter acquired therein.”
—In July, 1896, C. assigned to the defendant
his mortgage, which had been reduced to
two hundred and seventy-two dollars for
a consideration of two hundred and fifty
dollars, but the assignment was silent as
to after-acquired property.—In September
1896, |, E. F. gave a further chattel mortgage
to defendant, which covered all the property
he had formerly mortgaged to plaintiff, and
shortly after handed him a delivery order

(2]

authorizing  defendant to take possession
of everything connected with the livery
stable business, which defendant did.—

Plaintiffi had also given to her husband one
hundred dollars with which he was to buy
for her a phaeton buggy.—He, without her
knowledge, bought a buggy on credit for
one hundred and forty dollars, which he
delivered to his wife, and which was accepted
by her.—This buggy, though not mentioned

in any of the mortgages, was seized by
defendant when he touk possession under
the delivery order.—The from

J. E. F. to plaintiff was first drawn to secure
the sum of five hundred dollars, but after-
wards and before execution, the sum secured
was changed to six hundred dollars in every
place except in the recital where the word
“five" was inadvertently left in the place
of a six—~In an action of trover for the
conversion of the phaeton buggy and all
the property conveyed to secure the plain-
tifi's debt, except such as was covered by
the mortg to C., held, (1) that the mort-
gage was not invalid by reason of its having
been made by the husband directly to the
(2) that there was no evidence that
made to delay or hinder creditors;
(3) that it contained a sufficient description
of the mortgaged property to satisfy the
Bills of Sale Act (1893) and that there was
no such untrue statement in the affidavit
attached to the mortgage as would invalidate
it, the evidence nﬁun]my a satisfactor

explanation of the mistake in the recital;
(4) that it was sufficient to cover after
acquired property; (5) that it was not bad un-
der the Act 58 {"ncn, ¢ 6, Assignments and
Preferences Act; (6) that the mortgage to C.
and the assignment thereof to defendant were
insufficient to cover after-acquired property;
(7) that the circumstances under which the
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eton buggy was purchased made it the
eparate property of plaintiff, and as such
not liable to seizure by defendant. Fraser
v. MacPherson, 34, p. 417.

Damages for illegal distress of goods
subject to chattel mortgage—In an
action for an illegal distress the plaintiffs
are entitled to recover the value of the
goods sold, although they are subject to
a bill of sale by way of mortgage to secure
a compromise which the plaintiffs have
made with their creditors.—Semble
Barker J.), an unlawiul sale of defendant's
gools by plaintiffs, which goods defendants
were using in a particular way, give defend-
ants the right to demand the value of the
gods by way of damages. Clark et ol v.
Green et ad, 37, p. 525.

Equitable lien on chattels—The S,
Boot and Shoe Co. had an understanding
with a bank that they would draw on their

ttomers as  goods sold were being for-
warded and these drafts would be discounted
by the bank. Under this arrangement a
Iraft was made on M. for certain goods
that had been shippel to him at N.—M.
relused to accept the goods and the draft
was  returned  dishonored.—It was then
wreed between the bank and the company
I the manager of the company should
ced to N. to take possession of the goods
and endeavour to get M. to

ept them.—It did not appear what the
manager did at N. but he did not induce
M. to accept the goods, and they remained
N. until the S. Co.
1to liquidation.—[t was then agreed
1 the bank and the liquidator of the

npany that the latter should take pos-
cision and dispose of the goods and hold

e procee 1s subject to the order of the Court.

Held, that the bank had an equitable lien,
{ not a positive title, and was entitled to
the proceels of the sale. In re The Shediac
Boot and Shoe Co. Lid., 38, p. 8.

t the railway station ¢
vent

€

Estoppel —Bill of sale obtained by
pressure—F. claimed to be the owner of
a horse that S, had given her in payment of
buard.—S., being indebted to lL left the
province and H. seized the horse as the pro-
perty of S. under an absconding debtor's
warrant.—While the horse was in the pos-
ession of the sheriff under the warrant,
iations were had with H. by persons
fessing to be acting for F., and a bill
of sale of the horse was given to H. and
the horse was returned to F.—The amount
ecured by the bill of sale not having been
paid, H. seized the horse under the bill of
sale, and F. brought an action in the Kent
County Court against H. for a conversion
of the horse.—On the trial the judge told
the jury that the only question was, wl
was the owner of the horse at the time it
was taken by the sheriff, and that the plaintiff
was not estopped by the il of sale from
recovering in the action.— Held, on appeal
from a judgment affirming a verdict entered
on a finding on this direction, that the
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direction was right (Landry J]. dissenting).
Fraser v. Hannay, 37, p. 39,

Fire insurance—Change of interest—
A policy of fire insurance on a factory and

hinery ined a diti making
it void if the said property was sold or
conveyed or the interest of the parties
therein changed. eld, that by a chattel
mortgage given by the assured on said
property his interest therein was changed
and the policy forfeited under said con-
dition, Tonof v. Imperial Fire Ins. Co.,
34 N. B. R. 113; 26 S. C. R. 585.

An insurance policy contained conditions
making the policy void “if the subject of
insurance be personal property and be or
become encumbered by a chattel mortgage”
and “if any change other than by the death
of an insured take place in the interest,
title or possession of the subject of insur-
ance.""—After the policy issued, the plain-
tiffs, in pursuance of an agreement with a
bank, transferred the lumber insured to
the bank as security for indebtedness, by
transfer under the Bank Act.— Held, this
transfer was a breach of the above conditions.
Guimond et al v. Fidelity- Phenix Fire Insur-
ance Co., 41, p. 145,

Specific reﬁormanu of agreement to
give bill of sale—Specific performance will
be decreed of an agreement to give a bill
of sale upon ascertained furniture sold and
delivered upon credit in reliance upon such
agreement. Jomes v. Brewer, 1 Eq., p. 630,

Substituting similar property in course
of business—The defendant, a farmer,
executed a chattel mortgage to one M. where-
by he assigned to M. all the goods, chattels,
and property mentioned in a schedule
thereto annexed, and also any and all the
property that might thereafter be brought
to keep up the same, n lieu thereof and in
addition thereto either by exchange or pur.
chase.—~The instrument also contained a
proviso that the defendant should remain
in possession of the mortgaged property
unu'l default with power to use the same
in the ordinary way while so in possession,
but with full’ power, right and authority
to M. to enter and take possession of the
property in case of default of payment, or
on the death of the defendant, or in the
event of the seizure of the property at the
suit of any creditor, or in the event of the
defendant disposing of or attempting to
dispose of or make away with said property
or any part thereof without the written
consent of M.—Included in the pmt:ny
mortgaged was a stallion “Prince Albert
which a few months after the execution of
the mortgage and before any default of the
part of the defendant, but without the
written consent of M., he exchanged with
the plaintiff for a horse belonginli to him.
—After the exchange, the plaintiff, having
discovered that the stallion was covered by
the mortgage, attempted to avoid the trans-
action, sending the stallion back to the
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defendant and demanding the return of his
own horse, which the defendant refused to
deliver up.—The plaintiff thereupon replevied
his horse; a claim of property having been
put in by the defendant, the same was
decided in his favor by the County Court
udge, who relied upon a verbal license that

d been given to the defendant before
the execution of the mortgage by the agent
of M., whereby the defendant was authonzed
in general terms to use the mortgaged pro-
erty in the way he had.—Upon an appeal

ing taken frum this decision, it was held,
(per I.Amv Barker and VanWart ]JJ.,

uck C and Hanington 'I‘ dissenting),
that, as the mortgage must be taken to
contain the whole contract entered into
between the defendant and M., the judge
of the Court below was in error in giving
any effect to a mere verbal license, which
preceded the mortgage and which was not
in harmony with many of 1ts provisions; and
furlhxr-llrld p«v l..m~lr' li.urlwr VanWart
and McLeod i anington
J. dissenting) tha .Arl_\' a condition
of the mortgage and the intention of the
[Mrhn thereto that the defendant should
be allowed to sell or exchange the mortgaged
property, provided such sale or exchange
was in the ordinary course of the defendant’s
business, and as whether this exchange
had been in the ordinary course of the
defendant's business or not was a question
of fact, which had not been passed upon by
the Court below, there should be a new
trial in order to have that point determined.
McPherson v. Moody, 35, p. 51.

3. Lease of Chattels.

Assignee—Liability for breach of cove-
nant by original lessee—The assignee of
a lease of a store and premises and of certain
personal property enumerated in a schedule
annexed to the lease containing covenants
not to assign without the consent of the
lessor and at the expiration of the term to
yield up the premises and return the articles
mentioned in the schedule, who got the
lessor to sign an assent to the assignment

containing a proviso that it wa: ubject
to the payment of the rent and the per
formances of the covenants in the lease
reserved is not liable in an action on the

covenant to return
committed by the or
v. Whttaker, 35, p. 415

See also BAILMEN'

goods for a breach
nal lessee. Goggin

CHOSE ACTION.
Assignment—Right of action—5., n
consideration of B.'s giving him a con-

ession of judgment and other security for
debt due by B. to S. geve B. a verbal promise
to pay two promissory nr»n of B. in favor
of A.—B. assigned his right of action against

— Held,

the ;vl intiff, the executrix of /

that the .h\lumn-m was good under the
Supreme Court Act, 1897, section 150, and
the plaintiff might Y.nn,, an action without
notice of the assignment before action
l:r--u;,hl Allen, Executrix v. Sheyn, 35,
P €

Assignment by incorporated company
—Resolution of directors—In an action
for tolls for driving lumber by the assignee
of a river driving company, an allegation
in the declaration that the company did
by resolution of its board of directors,
recorded upon the minutes of the company,
containing apt words in that behalf, assign
and transfer to the plaintiff a certain debt
and chose in action arising therefrom is not
a sufficient allegation of the assignment to
satisfy the requirements of sec. 155 of ¢. 111
of the Consolidated Statutes, 1903, which
provides that ory debt and any chose in
action .lrl~l|lL: out of contract shall be assign-
able at law by any form of \\nlm;,, which
contains apt words in that behalf,” and is
bad on demurrer. Lynch v. William Richards
Co. Lud., 37, p. 549,

An assignment to be complete would
have to be signed by the assignor.—A resolu-
tion recorded on the minutes does not meet
this requirement. /d.

Equitable Assignment of Debt, Requi-
sites for.—See Ex parte Peck, 33, p. 623.

Practice—Assignment after suit com-
menced—After the bill was filed in a suit
brought by a marriel woman by her next
friend, she died and her executors assigned
the cause of action.— Held, that under
sections 96 and 97 of the Supreme Court
in Equity Act, 1800 (53 Vict., c. 4), an appli-
cation to continue the suit in the name of
the assignee could be made ex parte, subject
to the order being varied or set aside if
the defendants were prejudiced in  their
security for costs. Robertson v. Appleby
et al, Cas., p. 509,

Practice—An action by the transferec
of an overdue bill, upon which an action
has been already brought by the transfes
wherein an offer to suffer judgment

and accept tayed
e jurisdiction
having know-
: first action,—
the plaintiffs
acceptance of
to suffer judgment in
wetion was refused Cennedy Co.
v. Vaughan; Standard Bunk of Canada
Vaughan, 37, p. 112

CHURCH.

Anglican Church—Deed to corporation
—Adherence to doctrines—In 1510 the
Crown granted to the rector, church wardens
and vestry of Christ Church in the parish
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of Frederi and their a lot
of land “for the use and benefit of the said
church forever, and to and for none other
use, interest or pu whatever."—The
church was orgamzed on the formation of
the province of New Brunswick under
wthority from the parent Church of England
in England, to certain persons in New
Br ick to blish hes in New
Brunswick in connection with and to be
a part of the Church of England in England,
and under its ecclesiastical authority.—
Held, that the grant was to Christ Church
as it existed at the time of the grant and
while it remained in connection with the
Church of England and adhered to its fait!
creed, doctrines, forms of worship a
discipline as then established. Bliss v.
The Rector, etc. of Christ Church, Fredersctom,
Eq. Cas., p. 314.

uests to churches wrongly desig-
nated held good—A bequest will not fail
for uncertainty, if the Court can arrive at
a reasonable degree of certainty as to the
person intended to be benefitted.—Following
this principle, where money was bequeatheg
to the “Episcopal Denomination of Queens
County . . to be used by them for
Home and Foreign Missions” and it appeared
that the Diocesan Synod of Fredericton
managed and carried on the home and
foreign missionary work of the Church of
England in the province of New Brunswick,
it was held that the testator meant the
Church of England, and it was ordered that
the money bhe paid to its representative,
the Diocesan Synod of Fredericton.—~And
likewise, where money was bequeathed to
the "Methodist Denomination of Queens
County . . . to be used by them for
Home and Foreign Missions" and it appeared
that the various Methodist Churches tgmugh-
out Canada had been incorp 1 into one

tion, legacy or bequest of money or lands,
or other real or property, before
mdwmmd this act, made to any
Baptist or Free Baptist Church shall vest
in such United Baptist Church, as shall
}neludc the b.c:mrch to which the said mlt;:n
or bequest is made'’ it was that
% Baptist General Conference had
not ceased to exist, and it was ordered that
the money be paid to The Association of
the United Baptist Churches of New Bruns-
wick. VanWart et al, Executors v. The
7 Synod of Frederiction et al, 42, p. 1.

Presbyterian Church—Failure to com-

y with Incormung statute—Not
ted—By Act 22, Viet, c. 6,

entitled an Act for incorporating the synoJ
of the Church known as the Presbyterian
Church of New Brunswick and the several
congregations connected therewith, it is
recited that the Presbyterian Church of
New Brunswick, constituted of several
congregations of Christians holding the
Westminster Confession of Faith, is under
the ecclesiastical control of a governin
body composed of ministers and elders of
the church and known as the Synod of the
Presbyterian Church of New Brunswick,
and that the said church desire an Act of
Incorporation to enable the said Synod to
hold and manage lands and properties for
ecclesiastical purposes, and also to enable
the respective congregations in connection
with the said church to hold lands for grave
yards, the erection of churches and other
congregational purposes.—Section 1 enacts
the incorporation of the Synod and section
2 enacts that the first meeting of the Synod
shall be held at a certain date, when 1t shall
be deemed organized as a corporation,—
Section 3 enacts that the trustees of the
several and respective congregations so in
ion with the said Synod, and their

Church called the Methodist Church, which
body controlled all missionary funds and
made an allotment therefrom for Queens
County, it was held that the testator meant
the Methodist Church, and it was ordered
that the money be paid to the corporate hody
of that name.—Where money was bequeathed
to a religious body “to be used by them
for Home and Foreign Missions in Queens
County as seems best to them,” and it was
claimed that as there were no foreign missions
in Queens County the bequest must fail,
it was held, that the testator meant the
money to be used for home or foreign mis-
sions,—~Where money was bequeathed to
the Free Baptist General Conference of
New Brunswick, and it appeared that after
the making of the will and before the death
of the testator, the Baptist churches in
the province, forming constituent parts
of the Eastern, Southern and Western
Baptist Associations r tively, and the
Free Baptist General Conference of New
Brunswick were incorporated by 6 Edw.
VIL, c. 77, under the name of The Associa-
tion of the United Baptist Churches of
New Brunswick, and by section 13 of the
said chapter, it was provided “Every dona-

successors, shall be forever a body itic
and corporate 1n deed and name, and shall
have succession forever, by the name of
the said several respective churches, and
by that name shall be entitled to sue and
be sued etc.—By section 4 it 15 directed that
on the first Wednesday in July in each year
a meeting of the congregation shall be held
in each of the churches for the purpose of
electing trustees.—Section 5 enacts that
when any congregation in connection with
the Synod shall elect trustees under the
provisions of the Act, the trustees as a cor-
tion shall be known and recognized
g?:he name of the trustees of such named
church owned by said congregation, and
that the name by which the church is known
and by which the corporation is recogmzed
shall enrolled in a book in which the
p 1 of the congregation and of the
trustees shall be recorded, and that the
trustees of the respective churches when so
named and enrolled shall, when elected,
chosen and appointed in manner and form
as in the Act directed be bodies politic and
te in deed and name and shall have
succession forever by the name of the trustees
of the so named church by which they are
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respectively elected.—The Synod held a
meeting in pursuance of section 2 at which
and subsequent meetings the minister and
elders of Calvin Church in the city of Saint
John were present, but no meeting of the
congregation of the Calvin Church under
ss. 4 and 5 and complying with their pro-
visions was held.—In a smit by the trustces
of Calvin Church they alleged their incor-
poration under the above Act.— Held, that
section 3 was to be read with ss, 4 and 5, and
that the plaintiffs were not incorporated in
the absence of compliance with (he require-
ments of ss, 4 and 5, and that the suit should
be dismissed. Trustees of Calvin Church
v. Logan, Eq. Cas., p. 221.
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1. Formation and Powers,

Charitable corporation—Moncton Hos-
ital—Powers for particular purpose—
When an Act of Parliament creates a cor-
poration for a particular purpose and gives
it powers for that particular purpose, what
it does not expressly or impliedly authorize
is taken to be prohimited, and neither the
King's Charter nor any hy-law can introduce
an alteration in rules which have been pre-
seribed to the corporation by such act.—The
Act of Incorporation of the Moncton Hospital,
58 Vic, ¢. 61 and amending a provides
that the city council, the municipal council,
ete,, shall each appoint a certain pumber
of trustees, to hold office for a certain number
of years, who, with their successors shall
constitute the “trustees” of the hospital
in whom the management and control shall
ted.—And further provides that the
s may make necessary by-laws for
inual  election or  appointment  of
trustees to succeed retiring trustees,—The
trustees passed a by-law entitling any
person to vote at the annual election of
trustees, who had previously contributed
the sum of not less than $1.00 to the funds
of the hospital.—The plaintiff was elected
a trustee at the annual meeting of the hospital,
at which a large number of persons voted
whose only qualification was the fact that
they were contributors to the amount of
81 At an adjourned meeting a resolution
was passed declaring the election of the
trustees elected at the annual meeting

ind,

1 and lled.—The ing there.
elected trustees to fill the vaca

us created.—The plaintiff was not elected.
—None but trustees were permitted to vote.
— Held, that the appointment for the elec-
tion of trustees was in the ation only,
which had no authority un: the‘ inc‘qr-

p act to its p
nor to fix a qualification for voters outside

e corp: nor to p
taking part in the business of the hospital
who were not members of the body rate,

and that the by-law making the contnbutors
eligible to vote at the annual election of
trustees was void, as being beyond the powers
conferred upon trustees by statute, and
repugnant to the provisions of the Act, and
that no amount of user or ratification by
the tion could make it good. Murphy
v. The Moncton Hospital etol, 44, p. 464 C. D,;
confirmed 44, p. 3

Exhibition Association — Objects of

P At ing of the di s of
The Moncton Exhibition Association Limited
an incorporated company, they allotted uli
the unissued shares, being 40 per cent. of
the capi stock, to the secretary of the
company at par, he having subscribed for
them; and immediately afterwards he dis-
posed of a number of these shares at par to
the directors individually.—No shares had
been sold for three years previously, and
in the meantime the company's real estate
had greatly increased -in value, and the
plaintifi had recently purchased a large
number of shares, nearly all at a premium,
and some at a premium of 150 per cent,.—
Held, that this transaction by the directors
was not illegal, as the shares were allotted
bona fide to the secretary with intent to
further the company's interests and without
intent on the part of the directors to profit
personally thereby; that the directors were
acting within their powers when they exer.
cised their discretion and sold shares at
par which might have brought a premium,
and that they were not obliged to offer the
unissued shares to all sharcholders pro rata
or put them up at auction before disposin,
of them to one shareholder at p:m—l’fnimi
had presumably in mind the subdividing of
the property into lots, and thereby indirectly
defeating the objects of incorporation of the
company.— Held, that the director's action
was a boma fide exercise of their discretion as
to what was in the company's interest,
Harris et al v. Sumner et ab, 39, p. 204,

Failure to comply with law—Not in-
corporated—By Act 22 Vict,, c. 6 entitled
an Act for incorporating the Synod of the
Church known as the Presbyterian Church
of New Brunswick and the several congre.
gations connected therewith, it is recited
that the Presbyterian Church of New Bruns.
wick, constituted of several congregations
of Christians holding the Westminster Con-
fession of Faith, is under the ecclesiastical
control of a governing body composed of
ministers and elders of the church, and known
as the Synod of the Presbyterian Church of
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New Brunswick, and that the said church
lesire an Act of Incorporation to enable the
aid Synod to hold and manage lands and
property for ecclesiastical purposes, and also
w0 enable the respective congregations in
nnection with the said church to hold lands
for grave yards, the erection of churches,
and other congregational purposes.—Section
1 enacts the incorporation of the Synod and
ection 2 enacts that the first meeting of the
Synod shall be held at a certain date, when
1t shall be deemed organized as a corporation,
—Section 3 enacts that the trustees of the
everal and respective congregations so in
onnection with the said Synod, and their
uccessors, shall be forever a body politic
and corporate in deed and name, and shall
have succession forever, by the name of the
said several respective churches; and by
that name shall be entitled to sue and be
ued etc.—By section 4 it is directed that
on the first Wednesday in July in each year
4+ meeting of the congregation shall be held
n each of the churches for the purpose of
decting trustees,—Section 5 enacts that when
iny congregation in connection with the
Synod shall elect trustees under the provisions
it the Act, the trustee: a corporation shall
e known and recognized by the name of
the trustees of such named church owned
w said congregation, and that the name
which the church is known, and by which
e corporation is recognized shall be enrolled
a book in which the proceedings of the
egation and of the trustees shall be
ecorded, and that the trustees of the respec-
ive churches when so named and enrolled,
dl, when elected chosen and appointed
n manner and form as in the Act directed
odies politic and corporate in deed and
name and shall have ion f y
the name of the trustees of the so named
urch hy which they are respectivelv elected.
he Synod held a meeting in pursuance
of section 2 at which and subsequent meetings
the minister and elders of Calvin Church in
e city of Saint John were present, but no
meeting of the congregation of the Calvin
Church under ss. 4 and 5 and complying
vith their provisions was held.—In a suit
y the trustees of Calvin Church they
illeged their incorporation under the above
Act.—Held, that section 3 was to be read
with ss. 4 and 5, and that the plaintiffs were
1t incorporated in the absence of com-
pliance with the requirements of ss. 4 and 5,
and  that the suit should be dismissed.
Im;;'lm of Cabvin Church v. Logan, Eq. Cas,,
p. 221

The mere grant of a charter is not sufficient
Lo create a corporation; it is necessary that
it should be accepted in order to give it
full force and effect, for persons cannot be
incorporated without their consent. [d.

River driving company—Power to dele-
Qate or transfer rights—The South-west
River Driving Company and the Upper
South-west Miramichi Log Driving Company,
incorpora companies having the exclusive
right within certain limits to drive the lumber
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cut on the South-west Miramichi and collect
the tolls fixed by statutory authority therefor,
made an arrangement with the plaintiff to
do the driving for the season of 1904, and
to receive as compensation the tolls allowed
the corporations by law.—In an action by
the plaintiff against the defendant company
for tolls for driving its lumber the trial judge
ruled that there was no liability from the
defendants to the plaintiff.— Held (Per
Tuck C. J., Barker and McLeod JJ., Haning-
ton and Landry JJ. dissenting) ,that the
ruling was right; that the powers conferred
and duties imposed by the legislature on the
driving companies could not be delegated
or transferred, and no action could be main-
tained on a contract based on such transfer.
— Held (per Hanington and Landry J].), that
the arrangement between the driving cor-
porations and the plaintiff was a reasonable
and proper method of carrying on the work
which Dby their acts of incorporation the
companies were bound to perform, and,
having been made with the knowledge and
consent of the defendant company, it is
liable to the plaintiff on an expressed or
implied contract to pay the amount agreed
!‘;&mn. Lynch v, Wlem Richards Co. Lid.,
, P

160.

Objects of company—Whether carried
into effect—The fact that a company is
incorporated by Letters Patent stating it
to be one of the objects of the company
to take over a business and property used
in connection therewith, and that the com-
pany does take over and continue such
business as before is not sufficient to establish
an agreement on the part of the company
to assume the liabilities and contracts of
such business. Jomes et al v. James Burgess
& Sons Lid., 39, p. 603

2. Prospectus.

Prospectus untrue—Rescission of sub-
scription— in  June, 1903, purchased
paid-up shares in the capital stock of an
industrial company on the faith of statements
in a prospectus prepared by a broker employed
to sell them.—In j:uum v, 1904, he attended
a meeting of shareholders and from something
he heard there suspected that some of saic
statements were untrue.—After investiga-
tion he demanded back money from
the broker and wrote to the president and
secretar { the company repudiating his
urchas At sunsequent meetings of share-
holders he repeated such repudiation and
demand for re-payment and in December,
1904, brought suit for rescission.— Held,
that his delay from January to December,
1904, in bringing suit was not a bar and he
was entitled to recover against the company.
— Held, also, that he could not recover
against the directors who had instructed
the broker to sell the shares as they were
not responsible for the misrepresentations
in the prospectus,—Judgment of the Supreme
Court of New Brunswick (38 N. B. R, 364)
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affirming 3 Eq., 0508, reversed. Farrell
v. The Portland Rolling Mills Co. Ltd.,
40 S. C. R. 339.

3. Capital.

Sale of treasury stock below marker
value—At a meeting of the directors of an
exhibition association, a large number of
shares of the original capital st of the
company were allotted to the secretary of
the company at par, he having subscribed
for them; and immediately afterwards he
disposed of a number of these shares at
par to the directors themselves individuall
in _varying amounts,—It was established
evidence that the transaction was for the
purpose of retaining control of the company,
in order that it might be carried on for the
purpose for which it was organized.—It was
also established that the plaintifi had pre-
viously purchased a large number of shares,
for many of which he had paid a premium
—Held, that this allotment of shares by
the directors was not illegal, as the transaction
was boma fide, and not wltra vires of the
corporation itself; that the directors were
acting within the powers when the
exercised their disc n, and in the interest
of the whole body of shareholders sold shares
at par which might have brought a premium
— Held, that «d been shown,
and relief wa : company,
the bill should he »«d in the name
of the company itself. Harris et al v.
Summner et al, 4 Eq., 58 \. B. R. p. 204

4. Management, Directors, etc.

Action of directors, Ratifying—At a
meeting of the directors of an exhibition
association, a large number of shares of
the original capital stock of the company
were alloted tc retary of the company
at par, he hz cribed for them; and
immediately afterwards he disposed of a
number of these shares at par to the directors
themselves individually, in varving amounts
—It was established in evidence the
transaction was for the purpose of retaining
control of the company, in order
might be carried on for the purpose for which
it was organized.—It was also estanlished
that the plaintiffi had previously purchased
a large number of shares, for many of which
he had paid a premium.— Held, that this
allotment of shares by the directors was not
illegal, as the transaction was bona fide, and
not ultra vires of the corporation itself; that
the directors were acting within their powers
when they exercised their discretion, and
in the interest of the whole hody of share-
holders sold shares at par which might
have brought a premium.—Even if the
directors were guilty of improper conduct,
their act would only be voidable, not void,
and the company by majority vote could
ratify the ect, and in such a case the minority
of the shareholders must yield to the majonty

— Held, that as no fraud had been shown,
and relief was sought only for the company,
the bill should have been filed in the name
of the company itself. Harris et al v. Sum-
ner ef al, 4 Eq., 58; 39 N. B. R,, 204,

By-laws ultra vires when inconsistent
with charter—When an Act of Parliament
creates a corporation for a particular purpose
and gives it powers for that particular pur-
pose, w! it does not expressly or impliedly
authorize is taken to be prohbited, and
neither the King's Charter nor any by-law
can mntroduce an alteration in rules which
have been prescribed to the corporation by
such Act.—The Act of Incorporation of
the Moncton Hospital, 58 Vic., ¢. 61 and
amending Acts, provides that the oty
council, the municipal council etc., shall
‘h appoint a number of trustees, to hold
office for a certain number of years, who,
with their successors shall constitute the
“trustees’” of the hospital in whom the
management and control shall be vested.—
And further provides that the trustees may
make necessary by-laws for the annual
election or appointment of trustees to succeed
retiring trustees,—The trustees passed a by-
law entitling any person to vote at the
annual election of trustees, who had p
viously contributed the sum of not le
than $1.00 to the funds of the hospital.
—The plaintiff was elected a trustee at the
annual meeting of the hospital at which a
large number of persons voted whose only
qualification was the fact that thev were
ntributors to the amount of £1.00.—At
an adjourned meeting a resolution was
passed declanng the election of the trustees
elected at the annual meeting rescinded and
annulled.—The meeting thereupon elected
trustees to fill the vacancy thus created.—
The plaintif was not elected.—None but
trustees were permatted to  vote.— Held,
that the appointment for the election of
trustees was in the corporation only, which
had no authority under the incorporating
act to increase i1ts membership nor to fix
a qualfication for voters outside of the
corporation, nor to sanction persons taking
part in the business of the hospital who were
not members of the body corporate, and that
-law making the contributors eligible
at the annual election of trustees
was void, as being beyond the powers con-
ferred upon the trustees by statute, and
repugnant to the provisions of the Act,
and that no amount of user or ratification
by the corporation uld make 1t good,
Murphy v. The Moncton Hospital et al, 44,
p. 585.

Director, Contract with—Interpreta-
tion—A director present at a meeting and
taking part in the passing of a resolution
authorizing a contract with himself must
be bound by what the directors intended the
resolution to mean. Mc Kean v. Dalhousie
Lumber Co., 40. p. 218,

Directors —Liability for broker's mis-
representation—Directors who adopt a
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resolution to employ a broker to sell shares and not as individuals.—(Per Hanington

the company are not personally respon- and McLeod e.l‘, Tuck C. J. dissenting.)
ible in damages to a purchaser of shares for Ex parte The Municipality of York re Local
made in a prospectus  Board of Health for District No. 3, 37, p. 546.
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isrepresentations

wd by the broker as the agent of the

mpany without their authority. Farreil Majority rule—Sale of assets—The
v. Portland Rolling Mills Co Ihl et al, holders of the majority of the shares in
38 N. B. R. p. 364; 40 8. C. the capital stock of a company authorized
the \’vllmg of its property in order to pay
I)In-uorn, Powers of —At a meeting of its debts.— Held, that the sale should not
the directors of the Moncton Exhibition be enjoined at the instance of a dissentient
Association Ltd., an incorporated company, shareholder. Patrick v. The pire Coal

dlotted all the unissued shares, being and Tramway Co. Lud., 3 Eq., p. 571.

10 per cent. of the capital stock, to the

ry of the company at par, he having Managing director, Negligence of-—
The managing director of a company, without
the authority but with the knowledge of all

bed for them; and immediately aftes

he disposed of a number of these

wres at par to the directors individually his company's directors except one, erected,
N 1 been sold for three years at a cost of $17,000 a fuel house for the
in the meantime the com- storage of mill wood and a conveyor for the
e ha atly increased in  purpose of moving the mill wood from his
! plaintiff had recently pur mill to the company’s pulp mill to be used
ed irge number of shares, nearly at all  for fuel and pulp.—~The fuel house and
m, and some at a premium of 150 conveyor became of no use to the company
Held, that this transaction by by reason of the discontinuance of the use
1 ectors was not illegal, as the share 1.— Held (per Tuck C. ]., Barker,
were allotted boma fide to the secretary with and Gregory JJ., Hanington and
further the company's interests, Iry JJ. dissenting,) that there was no
withe intent on the part of the dire gre negligence on the part of the
profit personally therebv; that the managing director as made him liable for
were acting within their power the expe of erecting the fuel house and
when they exercised their discretion and conveyor, The Sulphite Fibre Co

| res at par which might have brought  Ltd, v. Cushing, 37, p. 313

premium, and that they were not obliged
the unissued shares to all share Overseers of the poor—Authority of
holders pro rata or put them up at auction individual overseer—The overseers of the

rate body

re disposing of them to one shareholder poor of each parish a cory
par.—Plaintiff had presumably in mind by statute but the very nature of the duties
the lividing of the property into lots, devolving on the overseers is sufficient to
reby indirectly defeating the objects infer an agency in each overseer which will
~Held, give him power to bind the corporation in

of the company
action was a boma fide case of emergency, such as prompt surgical
discretion as to what was aid necessary to save life. Irving v. Over-

the company's interest. Harris et al  seers, Parish of Stanley, 37, p. 584

v. Sumner et al, 39, p. 204,
Shareholder, Rights of —A shareholder’s
Liability of president for illegal act— interest is not an interest in the real or
e president of an incorporated company, personal property of the company, but merely
who hired the clerks and had the entire a right to have a share of the profits when
management of the business, was convicted realizel and divided among the members
elling liquor, contrary to the provisions or shareholders, a right to vote on the shares
{ the second part of the Canada Temperance he holds and to participate pro rata in the
Act, where the sale had been made by a property and business of the company and
cl under general directions received by 1in the assets in the case of a winding up
him from the president.—The act being  Harris et al v. Sumner et al, 39 p. 204
illegal, the corporation could not authorize
it and therefore the individual must be
personally responsible.—Conviction affirmed,
VanWart J., dissenting. Ex parte Baird, 5. Debentures and Mortgages.

34, p. 213
Agreement to issue bonds secured by

See also Ex parte McIntyre, 39, p. 361 mortgage—Preference—The N. Co. bhor-
rowed $34,000 for which they agreed to issue
Local board of health, Corporate bonds secured by a mortgage on the A,
action by—A judge of the Supreme Court property, then owned by the company,
has no jurisdiction under section 73 of the which agreement was set out in certain
Public Health Act (C. S. 1903, c¢. 53) to certificates of indebtedness or interim receipts,
order a county council to pay an amount —Subsequently and within thirty days of
assessed for the expenses of a local board its winding up, the N. Co. executed a mort-
under section 72 of the Act on the application  gage to the plaintiff covering the A. property
of the chairman without the authority of and all other property of the company, real
the board.—The board must act as a board and personal then owned or thereafter to

neorpe rmm
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be acquired, to secure the bonds as agreed.
—This mortgage was not registered under
the Registry Act, C. S. 1903, ¢. 151, nor
filed as a bill of sale under the Bills of Sale
Act, C. S. 1903, c. 142.—After winding up,
held, the certificate holders were entitled
to security on the A, property by reason of
the agreement in the certificates.—The fact
that the mortgage was not registered nor
filed did not render it invalid as against
the liquidators, but the mortgage was
invalid as an unjust jreference under s. 98
of the Winding Up Act in so far as it purported
to convey property other than the A. pro-
perty. Harrison v. Nepisiquit Lumber Co.
n Lig, 41, p. 1.

Bond fraudulently issued—Negligence
—Holder for value—A debenture of the
defendants, payable to bearer, sealed with
their corporate seal and signed by their
chairman and secretary, was allowed to
get into circulation without the authority
or knowledge of the defendants, and without
their receiving any value therefor.—It was
finally purchased by the plaintifi before
maturity, who took it in good faith and gave
full market value for it.—In an action
brought upon two of the interest coupons
attached to the debenture, the learned
judge who tried the cause asked the jur:
the two following questions inter alia whic!
were answered in the affirmative: “Did the
bond come into the hands of the plaintiff
as an innocent holder for value through
the carelessness and neglect of the defendants,
or those of their officers whose duty it was
to have the bonds properly executed and
issued, and in whose hands or custody the
bonds should be detained until delivered
to boma fide purchasers?—Do you find that
the Board of School Trustees, or their officers,
were guilty of such negligence in connection
with the bond that in your opinion it would
be inequitable and unjust that the defendants
should be permitted as against the plaintiff
to set up a defence that the bond was not
duly executed, or the issue thereof authorized
by the Board?"—A verdict was thereupon
entered for the plaintiff.— Held, rightly so
entered.  Robinson v. Board of School Trus-
tees of Saint John, 34, p. 503,

Consolidated issue subject to bonds
outstanding—The defendant electric com-
pany by agreement took over the property
of three other companies subject to certain
outstanding  bonds.—The bonds of the
defendant company were issued to retire the
bonds of the other companies, and by this
means all the outstanding bonds were
retired except $26,000 and 26,000 of two
of the companies respectivel The holders
of these bonds contended that the bonds
retired by the defendant company had been
paid and cancelled by such retirement, and
that these bonds should be paid in full out
of the fund in Court; but held, that the
redemption of the honds by the Consolidated
Electric Company by the i1ssue and substitu-
tion therefor of bonds of its own, did not
operate as a payment of the bonds so redeemed
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but that the bonds so redeemed continued
to be subsisting securities and entitled t
share in the fund in Court proportionately
with the bonds not so redeemed, namely,
the $26,000 and 86,000 Pratt v. Consols-
dated Electric et al, 34, p. 23.

Debentures issued by a municipal
council on behalf of a parish—By Act
of Assembly 41 Vict., c. 102, it was provided
snter alia that the municipality of G., on
the joint recommendation of the councillors
of the Parish of B. should appoint three
commissioners for purchasing or leasing a
farm and lands and for erecting thereon a
proper building for an alms and work-house
for the said Parish of B. and for supporting
and managing the same; that the cost thereot
which was not to exceed three thousand
dollars was to be assessed by the said county
council on the said Parish of B. , that the
said county council might cause bonds to
be issued by the municipality intituled
“Alms-house bonds, Parish of B." which
should be wholly chargeable on the said
parish, and be signed by the warden and
secretary-treasurer and have the corporate
seal affixed thereto, and be placed in the
hands of the secretary-treasurer to be dis-
posed of for the purposes of the act; and that
the proceeds of such bonds should be placed
to the credit of the said commissioners
and be paid out on their order for the purposes
of the act; that the said county council
should make and levy upon the said Parish
of B. a sum sufficient to pay the principal
and interest of the said bonds as and when
the same might become due, and that the
said sums, when collected, should be held
and paid by the secretary-treasurer for the
purposes of the Act.—Under the provisions
s act the following instrument was
issued, which was purchased by the intestate
from the secretary-treasurer of the munici-
Eulily of G.: “$1,000—No. 1—Alms-house

onds, Parish of Bathurst,—This certifies
that the Parish of Bathurst, in the County
of Gloucester, Province of New Brunswick,
is indebted to George S. Grimmer in the
sum of One Thousand Dollars, current money
of the Province of New Brunswick, which
is payable to George S. Grimmer or order
on or before the tenth day of April, one
thousand eight hundred and cig{ny-fnur,
together with interest at the rate of seven
per centum per annum payable half-yearly
at the Bank of New Brunswick, St. John,
on the presentation of the proper coupons
for the same, as hereunto annexed, pursuant
to an act of assembly made and passed in
the forty-first year of the reign of Her
Majesty Queen Victoria intituled ‘An Act
to provide for the erection of an alms-house
and work-house in the Parish of Bathurst,
Gloucester County.'—In witness whereof,
the county council, at the instance of the
alms-house commissioners of the Parish of
Bathurst, have caused the seal of the muni-
cipality of Gloucester to be affixed hereunto
under the hand of the warden and _the
secretary-treasurer this tenth day of April,
one thousand eight hundred and seventy-
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, John Sivewright, secretary- the trustees made defendants in the suit

John Young, warden."—In an were disallowed costs of a part of their

n brought against the municipality of anﬂwr setting up that the suit should

3 the administrators of the purchaser ¢ been brought in their name.—Form of

cover the amount of the principal and
due by virtue of the above bond or
ate of indebtedness.— Held (per Tuck
, Hanington, Landry, Barker, McLeod
Gregory JJ), (1) that as the instrument
amounted to nothing more than
ificate by the muniapality of G.
Parish of B. was indebted to the
testate in the sum of $1,000.00 with
nterest, and that as the Act 41, Vict
lid not impose upon the municipality any
wbility for moneys borrowed under its
provisions for the purposes of the alms-
house commissioners, the defendants were
not liable on a count framed upon the instru-
ent itself; neither were they liable upon
mmon counts, as the evidence did
how that moneys to thv above bond
r certificate of indebtedness had been
llected by taxation levied n;u-n the parish
and paid over to the defendants for
t purpose; and (2) that the plaintiff u'nll
not recover under the act 62 Vict.,, c. 67
1 that act only authorized bonds to be issue
or an indebtedness of the county then exist-
ng, and was not passed for the purpose
{ creating any new hability.— Held, further
per Tuck C. J., Hanington, Landry, Barker
1 M Wl JJ., Gregory J. dissenting),
1e act in question the municipality
authorized to issue any instrument
ould create an indebtedness between
1 the person advancing money upon
h instrument,—Semble (per Tuck C.
m, Landry, Barker and \l Le
it the [:]umllﬂ s remedy was by
indamus to compel the munic 1; ality
s the Parish of B. for the amount
the loan and interest.—(Reversed on appeal
R., 305.) Grimmer v. Municipality

3

the

ingt

32 8. (

f Gloucester,  P-

I'nlorv.ing security — Receiver — Where

ture holders in a suit against ¢
to enforce their mortgage
e the appointment of a
. but subsequently to an A‘mlh ation
an order to wind up the company, and

a dispute between the receiver and

| ator in the winding-up as to what
2 was conveyed by the mortgage,
liquidator obtained liberty to

in the suit the validity of the mort-

the Court declined to discharge the
eceiver, or to appoint the liquidator receiver
n hi v] wce.—Order appointing receiver in
»umnn holder: uit varied by limiting
property to be received by him to property

nveyved by their mortgage security. Bank
f Montreal v. The Maritime Sulphite Fibre
Co. Ltd., 2 Eq., p. 328.

Enforcing trust mortgage—Decree—
\ suit to enforce a trust mortgage to secure
sbentures may be brought in the name of
lebenture holders, the trustee being
made a defendant.—In a suit by the holder
f debentures to enforce a trust mortgage,

~1urec adopted 1n suit to l'-\'eclu'i(. debenture
mortgage. Shaugnessy v. The Imperial Trusts
Compan Eq., p.

Proceeds improperly applied—A com-
pany was authorized by Act to issue deben-
tures for the purpose of redeeming mortgages
against a property it was acquiring.—In a
suit to foreclose a mortgage given by the
company to secure the debentures a share-
holder applied to be allowed to defend the
suit on the ground that the proceeds of the
debentures had been applied to a purpose
not authorized by the Act; that the holders
of them took with notice thereof, and that
the directors of the company refused to
defend the suit.— Held, that upon evidence
of the applicant’s allegations, the application
should be granted. Weldon "et al v. William
Parks & Son Ltd. et al, Eq. Cas., p. 418

_Trustee unlicensed in N. B.—The
N. Co. issued bonds stating on their face
that they were secured by a mortgage to the
U. Trust Co., an unlicensed extra provincial
corporation, upon all its real and personal
property th owned or thereafter to be
acquired,—Subsequently and within 30 days
of the winding up of the Co. under R. S.
C. 1906, c. lH the U. Trust Co. xpx;,m‘l
and the p].nmxﬁ was appointed trustee with
consent of bondholders, and the U. Trust
Co. assigned its interest to the plaintiff
—The N. Co, also executed another mortgage
to the plaintiff covering the same property
to secure the said bonds,— Held, the bond-
holders were entitled in equity to security
on the property described in the mortgage

to the U. Trust Co. by reason of the agree.
ment in the bonds, although the Trustee
Co. was incapable of holding property in
this Province.—The mortgage to the plaintiff
\\.n- not invalid as a fraudulent preference
und ler the Winding Up Act, because the
bondholders obtained no further securi y
thereby. Harrison v. Nepisquit Lumber Co.

Ltd. in Lsg., 41, p. 1.

6. Contracts.

Amal tion of i Con-
tract in force with one of them.—Dy

igreement, which was to in force for
ten years, the Cumberland Telephone Co
and the Central Telephone Co. were to have
the use of each other's lines and of any
connections either then had or might ther

ifter acquire over the lines of any other
company.—Shortly after the making of
the agreement, the Central Co. sold its pro-

perty to the New Brunswick
—By its charter the Central Co.
to amalgamate with any
and the Act of incorp
Brunswick Co. empowers it to acquire other
telephone lines,—The agreement of sale
provided that the Cumberland Co. should

elephone Co.
f‘m! power
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have, by virtue of its agreement with the
Central Co,, thc use of so much of the New
Brunswick Co.'s lines as were acquired from
the Central Co.—The Cumberland Co.
sought to restrain the sale unless provision
were made in the agreement of sale that it
should have the use of the whole system of
the New Brunswick Co.— Held, that the
bill should be dismissed.— Held, also, that
the sale and purchase being within
the powers of the companies could not be
objected to, and even if it were wlira vires,
that the plaintiffs had no status umum;,
them to raise the question.—Semble, that
the sale should not have been enjnmed even
if the New Brunswick Co. had not assumed
the contract of the Central with the Cum-
berland Co. New Cumberland Telephone
Co. Lid. v. Central Telephone Co. Ltd., 3 Eq.,
p. 385.

Resolution of directors only—A resolu-
tion of the directors duly recorded on the
minutes and authorizing the assignment
of a chose in action is not an actual assignment
of the debt and will not satisfy the require-
ments of section 155 of chapter 111 C. §
1903, which provides that “Every debt and
any chose in action ansing out of contracts
shall be assignable at law by any form of
writing which contains apt words in that
behalf."=Directors may control the com-
pany's business and direct its affairs but they
do not own its property and the company
itself must be the contracting party, and
execute the transfer. Lynch v. William

Richards Co. Ltd., 37, p. 549,

Resolution to mortgage more than
owned due to misconception—Sce The
Continental Trusts ( The Mineral Pro-
ducts Co., 3 Eq. 28; 37 N. B. R., p. 140,

Sale of assets—Dissentient shareholder
—The holders of the majority of the shares
in the capital stock of a col mpany authorized
the selling of its property in order to pay its
debts.— Ield, that the sale should not be
enjoined at the instance of a dissentient
shareholder. Patrick v. The Empire Coal
and Tramway Co. L., 3 Eq., p. 571

School trustees, Corporate action by —
School trustee

appointed under the provi-
sions of C. 8. N, B, ¢. 65, are a corporate
body and must act together as a board;
therefore, a notice of dismissal signed by

two out of three of them dismissing a teacher
engaged under a written contract, which
notice was not the result of deliberation in
their corporate capacity, was held insufficient
Robertson v. School Trustees of Durham, 34,
p. 103,

School trustees—Contract with un-
licensed teacher—Ultra vires—The plain-
tiff, an unlicensed teacher, was employed
to teach in a school district for one term,
under a written contract purporting to be
made by the defendants, who are schooi
trustees, incorporat under the Schools'
Act, C. S. 1903, c. 50.—The contract was
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signed by two out of the three trustees but
the corporate seal was not affixed to it and
no meeting of the trustees was held to author-
ize the contract.—Under this contract the
plaintiff taught for one full term.—In an
action to recover the amount agreed to be
paid to her, held, (1) that the contract
was made by the school trustees as a cor-
poration and not as individuals.; (2) the
contract is unenforceable because under the
Schools’ Act, C. S. 1903, c. 50, it is witra
vires of the school trustees to employ an
unlicensed teacher; (3) the defendants are
not liable on a quantum meruit for the services
of the plaintifi because (a) the employment
of the plaintiff was wltra vires and (b) there
was no completed work which the trustees
could accept or reject. Yerxa v. Trustees
School District No. 7', 40, p. 351.

7. Actions by and against Companies.

Action by company in liquidation—.
company, against which a winding-up nrnkr
had been made, obtained at the nstance of
the large majority of its shareholders and
holders of its bonds an order in an action
by it against C., granting leave to appeal
to the Supreme Court of Canada from a
judgment of the Supreme Court of this
province confirming a judgment of the Su-
preme Court in Equity, and entrusting the
conduct of the appeal to the company's
olicitors,—Subsequently the liquidators of
the company moved to vary the order by
adding a direction that the case on appeal
should not be settled until an appeal to
the Supreme Court of Canada from the
judgment of the Supreme Court of this
province refusing to set aside the winding-up
order was determined, and that the com-
pany’'s solicitors on the appeal in the action
against C, should act therein only on instruc-
tions of the liquidators or their solicitor.—
Held, that as there was no error or omission
in the order resulting from mistake or
inadvertence, and the order expressed the
intention of the judge who made it, the motion
should be refused.—Principles upon which
applications by shareholders of a company
in hquidation for leave to appeal are to
be dealt with, considered. In re The Cushing
Sutphite Fibre Co. Ltd., 3 Eq., p. 231.

Action by company—Setting out mode
of incorporation—In an action in the
County Court by a company, it was held
sufficient to describe the plaintiff as an
incorporated company, without stating the
mode of incorporation.—Waterous Engine
Works Co. v. Campbell (22 N. B 503)
distinguished.  McLaughlin Carriage Co. Lid.,

Quigg, 37, p. 86.

Affidavits by manager on behalf of
company—In an action for the recovery
nl personal property, the affidavit made
by the manager of an incorporated company
under O. 63, r. 1, as amended by 3 Geo. V.,
c. 23, s. 15 (Acts 1913) under which the
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erifl seized the property, which siated
it he had personal knowledge of the facts
wsed to, is sufficient without stating
means of knowledge.—~The Halifax
king ('n v. Smith (1886) 25 N. B. R.
e omission of the word
in Ihv body of the affidavit which

properly entitled in the Court and cause
an irregularity only and 1s cured by failure
» take advantage of it promptly after
nowledge of 1ts existence.—~Muirhead v.
frbo (I87T6) 16 N. B. R. 283 distinguished.
The Dalhouste Lumber Co. Ltd. v. Walker,
H, p. SL

I)Irectors. Action by for accounting—
ctor of a company cannot file a bill
t the company and his co-directors
i accounting of moneys received by
company unless spectal circumstance
ire shown.—The report of a Royal Com-
mission, whose duties were inquisitorial
and not judicial, finding that a sum of money
received by the company 15 unaccounted
for; and the fact that the complaining
lirector was the Attorney-General of the
province, and as such an ex officio director
f the company by the Act of Incorporation,
ire not such special circumstances as would
upport a bill for such an accounting.  Pug-
sley v. The New Brunswick Coal & Rauway
Co. et al, 4 Eq. 327; 40 N. B. 515.

Service on corporation—Order 9, r. 6—
In an action against a newspaper corporation
for libel, notice of the intended action served
on a reporter on the staff of the paper in
« room on the fourth floor of a building

cupied by the defendant and used by 1t

a hibrary, the third floor being occupied
v persons employed in mechanical work
'th\'(‘«] with the 1ssue of the paper and
the nd floor by the manager and office
t ,\', 18 not a good service within the meaning
f 0. 9, r. 6 of the Judicature Act, 1900,
providing that service may be made on the
cers or agent of the corporation, or within
the meaning of 5. 80 of the New Brunswick
Joint Stock Companies Act, C. S. 1903,
roviding that service may be made by
wing it at the office of the company with

grown person in its employ. Carter
The Standard Ltd., 44, p. 1 (Chambers).

}

Shareholder's right to defend when
directors refuse—A company was author-

ed by Act to issue debentures for the pur-
¢ of redeeming mortgages against a
perty it was acquiring.—In a suit to

reclose a mortgage given by the company
ecure the debentures, a shareholder
ipplied to be allowed to defend the suit on
the ground that the proceeds of the deben-
t had been applied to a purpose not
withorized by the Act; that the holders of
them took with notice thereof, and that
the directors of the company refused to
lefend the suit.— Held, that upon evidence
i the applicant's allegations, the application
hould be granted. Weldon et al v. William
Parks & Som Ltd. et al, Eq. Cas., p. 418,

Summary conviction—A\  corporation
inot be convicted summarily.—The word
person” in the Summary Conviction Act
cannot be held to include a corporation or
body corporate, 1:,L\mh~un'lmg the Inter-
pretation Act, ¢, 1, s, 7, sub. i
Woodstock Electric Light Co.,

)

8. Foreign Companies.

Extra provlndal
censed
by not void —lho ;-meﬂ_ an extra pro-
vincial corporation, sued 5. in a County
Court for debt. S. died and the plaintiff
then recovered judgment by default ainst
the defendant as administrator of S.—Execu-
tion was issued and returned nulla boma,
although the administrator had assets in
his hands.—The plaintiff then brought this
action against the defendant personally
upon the County Court judgment, relying
on the judgment as evidence assets, and
the return of the execution as evidence of

waste.—Judgment ng been given for
llu plaintiff, the defendant moved to set
it aside on the ground inter alia that the
County Court judgment was void because
the plaintiff had no license under C. S. 1903,
¢. 18.— Held, the County Court judgment
was conclusive against the defendant and
that this defence could not be s
this action.  Samford Mfg. Co. Ltd. v.
40, p. 423,

corporntlon-—Unll-

Extra provincial corporations, C. S.
1903, c. 18—Sale by traveller not liable
to tax—The defendants wrote the plaintff
the following letter: “As the C, Co. of W,
New Brunswick, desires to make purchases
from 1, therefore to open a line of credit
with vou, we declare that in consideration
of your complying with their request we
hereby bind and oblige ourselves, jointly
and severally, as principal debtors with
them towards you in the amount of $1,000
for purchases they may now make from you
at any time as also for any notes given in
settlement thereof by them or for any
balance due thereon to the extent of the
aforesaid sum of $1.000."—The plaintiff
was a Dominion corporation not having any
resident agent or representative, and no
office or place of business in New Brunswick,
but sold goods to the C, Co. by a traveller.—
Held, that the sale and guarantee were not
a violation of the Act respecting the Imposi-
\|nn of certain Taxes on certain lumrpnmh\l

ump.-mnun'l Associations, C. 8. 1903, c. 18,

N. Heney & Co. Ltd. v. Bmmngham chd
m p. 336.

Extra provincial corporation—Trust
company—Trustee for bondholders—The
N. Co, issued bonds stating on their face that
they were secured by a mortgage to the
U. Trust Co. upon all its real and personal
property then ow or thereafter to be
acquired.—The U. Trust Co, was an extra-
provincial corporation, not licensed under
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C. S. 1903, c. 18, but the bond holders
had no notice of this fact.— Held, the bond-
holders were entitled in equity to security
on the property described in the mortgage
to the U. Trust Co. by reason of the agreement
in the bonds although the U. Trust Co. was
incapable of holding property in this province.
Harrison v. Nepissiquit Lumber Co., 41, p. 1.

Extra provincial corporation—Unlicen-
sed company, Action by—A writ of
summons .ssued by an unlicensed extra-
provincial corporation, on a contract made
in part within New Brunswick, contrary to
sections 12 and 18 of the act “respecting the
imposition of certain taxes on certain in-
corporated companies and associations' (C.
S. 1903, c. 18) may be set aside on summary
application. (Per McLeod J. and Tuck
C. ]., Landry J. doubting, and Hanington
J. dissenting.)—=The plaintiff comjany, an
unlicensed extra provincial corporation, sold
absolutely to the defendant, a corporation
within New Brunswick, at Bloomfield, in
the state of New Jersey, two car loads of
s to be delivered
and Saint John, to be
paid for by promissory notes to be given
on delivery.—Defendant company to have
the exclusive right of sale in certain named
counties and undertaking not to sell or
handle any other separators in said counties
—The defendant company advertised itself
in New Brunswick as the sole agent of the
separators, with the consent and at the
expense of the plaintiff.— Held (per McLeod
J. and Tuck C. ]., Landry J. doubting and
anington ], dissenting) that the defendant
was the resident agent of the plaintiff in
New Brunswick and the sale was a contract
made in part within the province within the
meaning of sections 12 and 18 of the Act, and
no action could be maintained on the notes,
The Empire Cream Separator Co. Ltd. v. The
Maritime Dasry Co. Ltd., 38, p. 300

at Sussex

Extra provincial corporation—Unlicen-
sed company, Action by—Defence—Prac-
tice—The defence that an extra provincial
corporation is not licensed under C. S. 1903,
¢. 18, is not a matter to be pleaded, but a
ground for a stay of proceedings.—The
Empire Cream Separator Co. v. The Maritime
Dasry Co., 38 N, B. R, 309 followed.—The
plaintiff, an extra-provincial corporation,
sued defendant on a contract made in New
York, by which plaintiff was to ship goods
at Toronto to defendant in Sussex, N. B.,
by freight, defendant to pay freight.—The
plaintiff shipped the goods by express and
prepaid the charges which were afterwards
paid by the defendant,— Held, this was
not carrying on business within New Bruns-
wick as the title to the goods passed in
Toronto. Culbert v. The McCall Co., 40,
p. 385.

Fire 1 1" q
under 9-10 Edw. VIIL., ¢. 32—A condition
in a fire insurance policy making the policy
void “if any subsequent insurance is effected
with any other insurer” is not violated unless
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the insured can successfully maintain an
action upon such policy with the other in
surer,—An insurance policy issued in Canadu
by a company not licensed under “The In-
surance Act, 1910,” 9-10 Edw. VII. (Dom.),
¢. 32, is void and therefore does not con-
stitute “an insurance’ within the meaning
of the above condition. Hicks v. Pacific
Coast Fire Ins. Co., 42, p. 204.

Foreign corporation—Discovery—Pro-
duction will be ordered against a defendant
foreign corporation, and it is no answer that
it's books are abroad.—Application may
be made for production, though the informa-
tion has been refused in answer to interroga-
tories, and it cannot be objected that the
answer should have been excepted to.
Robertson v. The St. John City Raslway et al,
Eq. Cas, p. 462.

Forelgn corporation—Evidence of in-
corporation—In an action in the Magis-
trate’s Court by a foreign corporation, the
only evidence of the incorporation was
supplementary letters of incorporation in-
creasing the capital m)ck,—'l'flis evidence
was received by the magistrate without
objection and a judgment entered for the
plaintiff. —On review before a County Court
judge, the judgment was set aside on the
ground that there was no evidence of incor-
poration.— Held, on motion for a certiorari
to quash the order of review, that, whether
or not there is such evidence is a question
of law and the County Court judge had
jurisdiction, notwithstanding the amount
involved was under $40.00. Ex parte Ault
& Wiborg Co. of Canada Ltd., 42, p. 548.

Foreign corporation—Power to con-
tract and bring suit in New Brunwsick—
The E. & N. A. Railway Co. were incor-
porated in 186 ler the laws of the province
of New Brunsw and in 1869 owned a line
of railroad irom Fairville, N. B., to Vance-
boro, on the boundary of the state of Maine.
—In that year they entered into an agree-
ment with the plantiffs, a company incor-
porated in the state of v York giving
the latter the exclusive right to erect and
maintain upon the land of the railroad lines
of telegraph which should be the exclusive
property of the plaintiffs, etc., etc.— Held,
snter alia, that the plaintiffs, though in-
corporated in the state of New York, could
validly contract with the E. and N. A. Ry.
Co. and enforce the agreement by a suit
brought in this country. Western Union
Telegraph Co. v. N. B. Raslway Co. et al,
Eq. Cas., p. 338.

9. Winding Up.

Application by bondholder—A company
issued bonds payable to bearer, the payment
of which was secured by a trust mortgage,
by which the company purported to assign
certain of its property to trustees, in ‘rust
for the benefit of the bond-holders, and
covenanted with the trustees for the payment
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{ the principal and interest of the bonds

the bondholders.— Held (per Barker,
McLeod and Gregory JJ.), that the holder
f some of the bonds, the interest of which
was overdue, was entitled to petition for
th anding-up of the company.— Held,
(per Tuck C. J. and Hanington J.) that the
bonds and trust mortgage must be read
together, and that under the terms of the
trust mortgage a bondholder was not a
creditor within the meaning of the Act
and was not entitled to petition for a winding-
up order. In re The Cushing Sulphite Fibre
Co. Ltd., 37, p. 254.

Application by secured creditor—A
secured creditor can make a demand under
section 0, and petition for the winding-up
of the company, and is not bound to value
in his petition his security under section 62;

Where a demand is made under section
6, and the time for payment has elapsed,
and the demand has not been complied with
and no reason is given why payment is
not made, the company must be deemed
insolvent within the meaning of the act;

Where the judge has exercised his dis-
retion under section.19 and refused to regard
the request of a majority of the creditors
shareholders opposed to the petition,
w did not offer or propose to continue
« business, but intended to allow the trust
rage to be foreclosed, it should not be
ewed on appeal. (Per Tuck C. ],
Barker, McLeod and Gregory JJ.)—(Per
Hanington J.) that a refusal to regard the
wishes of all the unsecured creditors and
the great majority of the secured creditors
and shareholders is not a reasonable exercise
i judicial discretion under section 19 and
wn appeal should be allowed on that ground;
ind that when the petitioner's claim is
nply secured, he has no right to petition
and force a company into hquidation, In
re The Cushing Sulphste Fibre Co. Ltd., 37, p.

254

Distress for rent previous to winding-
up order—A distress for rent is not avoided
by proceedings taken under the Winding-up
Act (2 R, S, C, c. 120) to put a company
n liquidation, if the distress is made before
the making of the winding-up order.—(Per
Hanington, Landry, Barker and McLeod
JJ., Tuck C. J. and Gregory J. dissenting.)—
Quaere:—Whether a sale may be made
under the distress without the leave of the
Court. In re F. C. Colwell Candy Co. Lid.
In Ligusdation, 35, p. 613.

Equitable lien by bank—Where &
company is being wound up under the New
Brunswick Winding Up Act, a bank is
entitled to an order for the payment to it
of the proceeds of policies of fire insurance
effected by the company on their property,
and made payable, in case of loss, to the
bank, as interest may appear, under a verbal
agreement between the bank and the com-
pany that che policies should be so effected
as security for advances which the bank from
time to time might make, the bank having
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no interest in the prupw insured. In re
Shediac Boot & Shoe Co. .. 37, p. 98,

Foreclosure suit pending at time of
order to wind up—Where debenture.
holders in a suit against a company to enforce
their mortgage security obtained the appoint-
ment of a receiver beforc, but subsequently
to an application for, an order to wind up
the company, and there was a dispute
between the receiver and the liquidator in
the winding-up as to what property was
conveyed by the mortgage, and the liquidator
obtained ligerly to dispute in the suit the
validity of the mortgage, the Court declined
to discharge the receiver or to appoint the
liquidator receiver in his place. Bank of

ontreal v. The Maritime Sulphite Fibre
Co. Lud., 2 Eq,, 328.

Foreclosure after order for winding-up
—The liquidators have no equity to have
the conduct of the sale under foreclosure
proceedings, and an order made at their
instance by the judge directing the windi
up proceeldings, postponing the sale an
directing the referee as to the advertising
and fixing a subsequent date for the sale,
isbad. (Per Tuck C. J., Hanington, Barker
and Gregory JJ.)—That the order, though
wrong in point of form, was in substance
an order for leave to procced under section
16 and should not be interfered with on
appeal, (Per McLeod J.)—In re Cushing
Sulphite Fibre Co, Ltd., 35, p. 581.

Form of order—An order made under
the Winding-up Act (2 R, S. C,, c. 129)
directing the winding-up of a company in-
stead <»f‘ the business of a company is good.
In re Cushing Sulphite Co. Ltd., 37, p. 254.

Lien under Woodmen's Lien Act—
Filing after winding-up order—Plaintiffs
were woodmen employed by contractors
who were engaged in cutting and getting
out lumber for the defendant company.—
The defendant having gone into liquidation
under the Winding-up Act, R. 8. C,, 1906,
c. 144, the plain!i%l's, after the winding up,
but before the time had expired for fili :faims
under the Woodmen's Lien Act, C. S. 1903,
c. 148, applied for leave to file and enforce
their claims against the company's logs
for work done prior to the winding up.
—McLeod J. held that plaintiffs were entitled
to the benefit of the Woodmen's Lien Act,
but that their liens did not arise until the
claims were filed under s. 4 of that Act, and
no lien could be created or put in force
after the winding up, under ss. 23 and 84
of the Winding-up Act.—On a peal, held,
sections 23 and 84 of the Winding-up Act
npglly to creditors only and do not alter the
nghts of the plaintiffs, who are third parties.
—ﬂ!nder the Woodmen's Lien Act, the
plaintiff's lien arose at the time the work
was done and therefore existed at the time
of the winding-up order and they were en-
titled to an order allowing them to proceed
to enforce their claims. i
Winding-up Act does not apply to the mere
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filing of a claim of lien.—Section 84 of the
Winding-up Act applies to the creation and
not to the enforcement of a lien. Good et
alb v. Nepisiquit Lumber Co. Ltd., 41, p. 57.

Semble:—Leave to file a lien against a
company after a winding-up order has been
issued is not necessary, but lcave to enforce
the lien is. 1d.

Liquidator, Status of—The Winding-up
Act is not necessarily an act relating to
insolvency and a liquidator is not in
the same position in reference to bills of
sale as an assignee for general benefit of
creditors,—(Per White J.) Harrison v.
The Nepisigust Lumber Co. Ltd., 41, p. 1.

Liquidators appointed under the Winding-
up Act are in no better position than the
company was previous to the order being
granted; they simply stand in place of the
company. Harrison v. Nepissqust Lumber
Co. Ltd., 41, p. 1; The Bathurst Lumber Co. Ltd.,
v. The Nepisiquit Lumber Co. Ltd., 41, p. 41,

Liquidators, Loan to, Priority of—A
claim for money lent the liquidators of a
company under a judge's order declaring
that the loan should be a first charge on
all the assets of the company, “subject only
to any existing liens, charges or encum-
brances thereon" is entitled to priority over
the costs and charges of the winding-up
proceeding including liquidators’ and soli-
citors' fees and this rule is not affected
by s. 92 of the Winding-up Act, R. S, C,,
1006, c. 144, providing that *“all ts,
charges and expenses, properly incurred
in a winding-up proceeding, including the
remuneration of the liqudator, shall be
payable out of the assets of the company
in~ priority to all other claims".—"All
other claims' means claims in existence
when the winding-up order was made.—
(per White J.), section 92 of the Winding
up Act gives priority over other debts but
does not create a lien. Keyes v. Hanington
et al, 42, p. 190.

Mortgagee's right to leave to proceed
—By section 16 of the Winding-up Act
(R. 8. C,, c. 129) proceedings by a mortgagee
under a decree of foreclosure of the company's
premises is stayed, but the mortgagee has
the absolute right to have leave to proceed
unless special circumstances make it in-
equitable for him to do so.—The exercise
of discretion in granting or refusing leave
by the judge having charge of the \\'illdll)g-l;{l
proceedings may be reviewed on appe:
(Per Hanington, Barker and Gregory _UJ
That the power given by section 13 to stay,
and the stay provided by section 16, of any
suit or action, does not apply to proceedings
under a decree of foreclosure, (Per Tuck
C. J.) In re Cushing Sulphite Fibre Co,
Lid., 38, p. 581,

J—

Preferences and priorities—The N, Co.
issued bonds stating on their face thn!l they
were secured by a mortgage to the U, Trust
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Co. upon all its real and personal property
then owned or thereafter to be acquired.—
The U. Trust Co. was an extra-provincial
corporation, not licensed under C, S. 1903,
c. 18, but the bondholders had no notice
of this fact.—Subsequently and within 30
days of the winding up of the N, Co. under
the Winding-up Act, R S, C. 1906, c. 144,
the U. Trust (E,o. resigned and the plaintiff
was appuinted trustee with the consent
of the bondholders, and the U. Trust Co.
assigned its interest to the plaintiff.—The
N. Co. also executed another mortgage to
the plaintiff covering the same propert:
to secure the said bonds.— Held, the bond-
holders are entitled to security on the roperty
described in the mortgage to the U. Trust
Co. by reason of the agreement in the bonds,
although the U. Trust Co. was incapable ut’
holding property in this province.—The
mortgage to the plaintiff is not invalid as
a fraudulent preference under the Winding-up
Act, because the bondholders obtained no
further security thereby.—The N. Co.
also borrowed $34,000 for which they agreed
to issue bonds secured by a mortgage on
the A. property, then owned by the com-
pany, which agreement was set out in certain
certificates of indebtedness or interim receipts.
Subsequently and within thirty days of
its winding-up the N. Co. executed a mort-
gage to the praimiﬁ covering the A, property
and all other property of the company, real
and personal then owned or thereafter to
be acquired, to secure the bonds as agreed.
This mortgage was not registered under the
Registry Act nor filed as a bill of sale under
the Bills of Sale Act.—After winding up,
d, the certificate holders were entitled
to security on the A, property by reason of
the agreement in the certificates.—The fact
that the mortgage was not registered or
filed does not render it invalid as against
the liquidators, but the mortgage is invalid
as an unjust preference under s, 98 of the
Winding-up Act in so far as it purports to
convey property other than the A, property.
—One M. bought from A. a saw mill and
timber limits and executed a mortgage to
A. to secure part of the purchase price and
thereafter made a declaration of trust of the
said property in favor of the N, Co. It
was agreed between M. and A. that M. might
tear down the mill and erect another equipped
with mill machinery affixed as part uip the
realty, free from all liens, and N. Co. erected a
mill pursuant to this agreement.—W, and C.
supplied machinery for the new mill under
agreements that title should remain in the
vendors until full payment was made, but
these agreements were not filed under the
Conditional Sales Act, C. S. 1903, c. 143,
and the mortgagees had no notice of them,
—The machinery was mnstalled and affixed
to the realty subsequent to the execution
of the mortgage to the U. Trust Co., and
the mortgage to A,, and the issuing of the
bonds and certificates above mentioned,
but prior to the execution of the mortgages
to the plaintiff. —After winding up, W. and
C. applied to remove their machinery.—
Held (per Barker C. J., McLeod, Barry and
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(eown ]]., Landry J. dubitante), that
': e bo n-i’mldcr\ .nnd certificate holders
titled to the machinery as part of their
because s, 8 of the Conditional
es Act applying only when the agreements
we been filed under s, 2, the machinery
ime part of the realty.— Held (per White
ection 8 is not limited in its application
wreements filed under s. 2, and the
iery did not become part of the
realty, but A, and the certificate holders
entitled thereto as against W. and C,
wse they are subsequent mortgagees under
2 agreement between M, and A., whereby
machinery was to be affixed to the
f v and pass to the mortgagees free from
Al liens. Harrison, Trustee, etc. v. The
\./.mquu Lumber Co. Lid., In Liquidation,
etal, 41, p

Practice—Appeal—The Court refused to
dismiss an appeal taken under section 74 of
¢ Winding-up Act, 2 R, 8, C,, ¢. 129,
where an order hul been made settling
nd allowing the appeal, on the ground
hat the appellants had not complied with

practice governing in similar cases
of appeal by serving or filing a notice of the
grounds of appeal, Inm re The Cushing

Sulphite Fibre Co. Lud., 37, p. 254

Practice—Appeal from judge's ruling
—Quaere:—Whether any judge but the one
rged with the direction of the particular
winding up has power to grant leave to
appeal from a ruling of that judge, unless
it be expres: delegated to him by the
judge in charge. Id

The appeal from the order of a judge in
harge of winding up proceedings is to the
Court and cannot be varied or rescinded
by an order of a single judge, though made
1 excess of his jurisdiction under the Winding.
up Act.—(Per Barker, McLeod and Gregory
I1J.) In re The Lushmg Sulphite Fibre Co
L., 38, p. 581,

Pr.\c(iwﬁ\ppllcullun by creditor—
1 ection 8 of the Winding-up Act
., €. 120) which directs that a creditor
ay, after four days' notice of the applica-
ion to the company, apply by petition for
+ winding-up order, a notice given on the
irst of the month for a hearing on the fifth
ufficient,—(Per Barker, McLeod, and
Gregory JJ., Tuck C. lissenting and
Hanington J. dubitante).—The facts alleged
e petition may be proved on the hearnng,
1 the petition need not be sworn to or
verified by affidavit.  In re Maritime Wrapper
). Ltd., re Dominion Cotton Mills Co., 35,
682,

Practice—Order under Winding-up Act
made in another province—The correct
practice in order to enforce an order or
judgment of the Court of another province
de under the Winding-up Act and pro-
luced to the registrar pursuant to s, 126,

N. B. D.—5

is to enter such order as a judgment of this
Court under the rules made under the Act
by this Court in Trinity Te:m, 1888, without
any formal motion to that effect. In re
the Winding-up Act, re The Sovercign Bank
of Canada sn liguidation, 43, p. 519.

Practice—Receiver for bondholders—
Where debenture-holders in a suit against
a compan 0 enforce their mortgage secunty
obtained the appointment of a receiver
before, but subsequently to an application
for, an order to wind up the company,
and there was a dispute between the receiver
and the liquidator in the winding-up as to
what property was conveye. by the mort-
gage, and the liquidator obtamned liberty
to dispute in the suit the validity of the
mortgage, the Court declined to discharge
the receiver, or to appoint the liquidator
receiver in his place. Bank of Montreal v.
g'hc Maritime Sulphite Fibre Co. Ltd., 2 Eq.,
328,

Trial, Postponement of, when com-
pany is liable to be wound up—The con-
sideration that proceedings under the Wind-
ing-up Act may soon be taken against the
defendant does not justify a trial judge in
refusing, except upon unusual and onerous
terms, to postpone a trial on the ground of
the absence of a material witness, and the
Court will review the exercise of his dis-
cretion and grant a new trial.—(Per Tuck,
Hanington, Barker, Mcleod and Gregory
JJ., Landry J. dissenting.) Hale v. Tobsque
Mfg. Co., 36, p. 360

CONDITIONAL SALE.
See SALE OF GOODS.

CONFLICT OF LAWS

Assignment by inhabitant of Massa-
chusetts of interest payable in N, B.—A
share in the annual! income of an estate in
Ireland payable under a will through the
hands of the executor living in New Brunswick
to the beneficiary living and domiciled in
Massachusetts was assigned the bene-
ficiary by assignment executed in Massa-
chusetts to a trustee in trust, first, to maintain
the assignor and his far 1]\ and, secondly,
to pay his creditors a limite A sum.—In a suit
in this province to set aside the assignment
as fraudulent and void against a judgment
creditor of the assignor, under the Statute
13 Eliz., c. 5, held (1) that the validity of
the assignment should not be determined
by the lex domicilis of the assignor, but
by the law of New Brunswick; (2) that,
assuming the validity « signment
should be determined by { Massa-
chusetts the onus of proving llLAl the assign-
ment was invalid by that law was upon the
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defendant,
roof it m
Massachusetts was the

Brunswick. Black v. M

and ti

law of the
1 deter-

Contract of marriage—The
country where a celebrate

mines the validit the cerer the
personal capacity of the parti he cere
mony ‘.nu.l on tl w of lomicile
Johnson et al v. Hazen, 43, p. W X

Foreign law--Administration in N. B.
and elsewhere—A deceased, died
domiciled in this j ovince, leaving personal
property here and in Maine.—Adr

of the estate was taken out in | untr
by the same persor The procee of
Maine property were br t by the
ministrat to thi ir e dece
was indebted to ere in 1
—An administrati it L
this proy ag t the
the New Brunswick creditor
of the Maine I e (
assets were ordered to b ibute
the creditors of the de ed in a
with the pr « Maine 1 -
The effc 1 be that the Maine
eir share ¢ estate
1 1 10¢ Held,
1 a Maine
Maine War
ner v. Giberson, 1, Eq. p. 65

Marriage contract exec uln] in province
of Quebec—Se urchi Theriault,
1 Eq., p. 558

Mortgage made in state of New \an

Mining rights I

The AMineral Products Co. v

( al Trust Co., 37, 140
Pleading—Foreign law—T: two
counts of a 1 upor wlicy or
certificate wled
thirty-four j eenth
were alike and were as foll ¢ end-
ants say that no demand « 3 {
two thousan: lar ' wde at the
Association's office in Ilinoi

he laws of
tiff cannot
-An order

and by reason thereof,
the State of Illin is,
recover upon the

was made by Land
out these pleas a

Upon a motion to re
that the pleas were
what the law of the s
reason of which the

triking

s was by

plaint could not
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recover. LeBlanc v. Covenant Mutual Benefit

Association, 34, |

Tort—The civil !1.1 ility arising out of a
wrong derives its birth from the law of the
place and its character is determined by

that law.—Therefore the ;l.nvm, an alien,

being unlawfully 1in the Unite
territory in violation of

and a person liable to by

right of action against an

officer of the U overnment for
his arrest in, and deportation from, that
country. Papageorgiowv v, Turner, 37, p
440

CONSTITUTIONAL LAW.

Assignments and Prc(urunﬂ-s Act, 58
Vic,, ¢. 6—Quaere:—Whether the Assign-
ind Preferences Acts,

ment 58 Vic, ¢ 6 is
wltra vires the Provincial Legislature as
being legislation re bankrupt and  insol-
ven Ambherst Boot & Mfg. Co
v. Sheyn. 2 Eq. p. 236

Bills of Sale Act, C. S, ¢ 75, s. 1,
Validity of—That part of section 1 of the

Bills of Sale Act n 8 N B,
bil against the
iy law relat

' \»w'w ling
1

meaning

Bri ica Act, 1867,
! u\/.w v, Vroom,
Eq. (
Boys Industrial Home for Juvenile
Offenders, 56 Vic., ¢. 33 (Dom.)—The
ct of the Pa Canada, 56 Vic.,
c. 33 ¢ lis) " Industrial Home
1S @ prisor not wultra vires, Ex parte T
Attorney General; In re Goodspeed, 36, p, 91

Company law—Power of Dominion to
legislate for the winding-up of pro-
vincial Aummnlos As to whether the
Dominior 1 legislate for the winding-up of
;\zmnwnl companies. In re The Cushing
Sulphite Fibre Co. Ltd., and the Il inding-up
Act and Amending Acts, 37

) 254

57
liable for
IIHv\v\A(w a con
\um;
\\I:u<

(nmln al prosecutions, Expenses in—

19, 8.1 .\lul A municipality is
the fec a justice
ble payable in relation
secution of indictable offences only
they have been certified to be correct
Attorney General, or other counsel
Crown, and have been ordered
the judge presiding at the Court
ent is presented.—The
Act of / ly, 57 Vict., c. 19, s. 1 whereby
certain &\1-‘ n in criminal prosecutions
are made chargeable upon the municipalities

expenses of

in
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is not wtra vires of the provincial legislature.
McLeod v. The Municipality of Kings, 35,

163

Customs Act, Penalties under—A pen-
posed by lhl. police magistrate of the

aint John for harbouring smuggled
section l‘.t.' of the Customs
., ¢ 32) forms part of the con-
nd is payable
not to the
John under
lature

t, o 37, 8

could not -lm Al 'with the matter even if they

assumed to do so, which they did not. R
McCarthy, 358, p. 41

Dominion government employees—
Taxing income—A provincial legislature
has no power to impose a tax upon the
official income of an em e of the Dominion
government, nor to fer such a power
on the municipalities. Ex parte Tsmothy
Burke, 34, p. 200,

I'he salary of a civil servant of the Domin-
n government resident in the city of Saint
John is liable to taxation in the city for mu-
r \l purposes,—Ex parte Owen, 20 N, B. R,
INT: Ackman v. Town of Moncton, 24, N. B
R.103; Coates v. The Town of Moncton,
BB, R, 605 overruled. R. v. The (u\ ,{ nt
Tohn; ex parte Abbott, 3% N. B.R., . 421; 40
S. C. R. p. 597.

ec. 2 of sec. 92, B. N. A. Act, 1867
ing a provincial legislature exclusive
vers of legislation in respect to “‘direct
ixation within the province, etc.” is not
mflict with sub-sec. 8 of sec. 91 which
ides that parliament shall have exclu-
dative authority over “‘the fixing
ind providing for the salaries and allow-
es of civil and other officers of the Gov-
of Canada,"—Girouard J. contra.—
efore (Girouar lissenting), that
or other officer of the Government
{ Canada may be lawfully taxed in respect
m income as such by the municipality
which he resides, Francis C. Abbot

( 117\ of Saint John, 40 S. C. R., p. 54

07

Ferries—R. S. C. 1906, c¢. 108—The A
respecting Public Ferries, C. 1906
108, does not apply to a ferry runm
between points in the same province. R.
v. Chaisson ex parte Savoy, 39, p. 591.

Fire, Destruction by—The Acts 48 Vict,
c. 11, and 60 Vict,, c¢. 9 (to prevent the
destruction of forests and other property
by fire) are not wltra vires of the local legis-
lature, (Per Tuck C. J. and McLeod J.)
Grant v. Canadian Pacific Raslway, 36, p. 528,

Poxs Act. 32 Geo. III (Imp.), c. 60—

x's Act, Geo, IIT (Imp.), 60, is in
force in New Bnm\\\nk Iprr White J.).
Sonier v. Breau, 41, p.

Jurlsdiction, criminal, of County
Courts—C. C. 1892, s. 540—Quaere:—
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Whether the Criminal Code, 1892, s. 540
relating to the jurisdiction of County Courts
in criminal matters, is not wlira vires, Exz
parte Wright, 34, p. 127

Jurisdiction, criminal, of Parish Gourt
Commissioners—R. S. C., c. 106,
103 (d)—Section 103 (d), ¢, 106 of R, S.
(the Canada Temperance Act) in so far as
it attempts to confer upon Pansh Court
commissioners jurisdiction to try offences
against the Act is wltra vires of the Parlia.
ment of Canada. Ex parte Flanagan, 34.
0. 577,  (Overruled In re Vancins, 34, S. C. R.
621, Ed.)

Jurisdictlon, criminal, of Police and
Stipendiary Magistrates—52 Vict., c¢. 23,
n act of the Provincial Pathament
which creates each and every stipendiary
or police magistrate a Court with all the
powers and jurisdiction which any act of
the parliament of Canada has conferred, or
may confer, or which any act of the said
Parliament purports to confer upon any
stipendiary or police magistrate within the
province 1s not a delegation of the powers
conferred exclusively on the provincial
parliament by the Bri rth America
Act, and is mlm vires provincial parlia-
ment., Ex parte amuu, .Ln, p. 456, Atfirm.
ed, 31 S, C. R,, p. 621.

Liquor License Act, C. S. 1903, c. 22,
8. 62—Section 62 of the In]uur License Act,
authorizing a mn.]n in default of lhc
fine imposed for a first offence imprisonment
for a period of not Ic~5 than three months,
is not witra vires, R. v. Plant ex parte Morn-
eawlt, 37, p. 500,

Municipal By- -Law, 53 Vic., c. 60,
8. 47 (5)—Sub-section 5 of the City of
Moncton Incorporation Act, 53 Vict., ¢, 60,
s. 47, authorizing the council of t city
of Moncton to make by-laws to regulate the

sale bread is not wulira vires of the local
legi ure as such regulations can .lpyl)

t city of Moncton only, R. v. Kay
ex parte LeBlanc, 39, p. "

Municipal by-law—7 Edw. VIL, c.
1, N. B.—The act 7 Edw. VIL., c. 91, author-
wzes the town of Woodstock to regulate
the sale of beer of all kinds (not however to
include any intoxicating liquor) within the
town.—Under the authority conferred a
by-law was made, providing in one section
a retail license fee of $100 and in another
that no license should be granted to any
person who had been convicted of an offence
against the Canada Temperance Act within
one month prior to the date of application,~
The defendant who had no license and had
not applied for one, was convicted for
selling without a license,— Held, on an appli-
cation to quash the conviction that the
section of the by-law imposing the license
was not wlira vires as imposing such an
excessive tax as to be in effect prohibitive
and not merely regulative~That while
the section excluding the persons indicated
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therein from the privileges
license might be beyond
authority conferred, it wi
qu.r]nxm the conviction against \lu
ant, he never having applied for a

defend-
license.
R. v. Dibblee ex parte Smith, 38, p. 350.

Police Act, R. S. C. 1906, c. 92 (Dom.)—
The Dominion Police Act (R, 8. C. 1906,
¢, 92) is intra vires of the Dominion Parlia-

ment, under s. 101 of the British North
America Act.—In re Vancini, 34 S, C. R,
621 discussed and followed. R. v. LeBell
ex parte Farris, 39, p. 408,

Seamen’s Act, Validity ol—R 8. C,
¢. 74—The Seamen's Act (R. c, 74,

104) is not witra vires the (.nu lian Pare
h:umm. R. v. Martin, 36, p. 448,

Sovereign State, Power of—By inter-
national law, and apart from any civil
enactment, a sovereign state has the right
at its pleasure to exclude cr deport any

from its dominions, Papageorgiouy

37, p. MY,

Succession duty—Assets outside the
province—Specialty debts secured by bond
and mortgage of real estate situate in the
city of Halifax, in the province of Nova
Scotia, the mortgagors hmu also domiciled
in the said province, and the bonds and mort-
gages being in possession of the testator in
this province at the time of his death are
liable to duty under “The Succession Duty
Act,” C. S. 1903, c. 17.—Such duty is not

ayable on debenture stock of the city of
Elahhx. transferable and redeemable at the
office of the city treasurer of Ha and
not elsewhere, nor on money deposited
at the Halifax branch of the Royal Bank
of Canada for which the testator held a
deposit recer nor for money on deposit
in the said branch bank on current account
for which the testator held a pass book.—
The aggregate value of the est under
clause (a) of s. 5 of the Act is all the property
owned by the deceased at the time of his
death, and aggregate value and not
the aggregate of his property liable
to succession asts upon which
the rate of taxation is to ( 1 and

alien
v. Turner,

fixed.—S. 92, sub- y yowers the
province to impose t vithin
the province,” consequently s. 5 of The
Succession Duty ullra vires insofar
as it atte "l]) t pert ituate “else-
where' than in the ovince. Receiver
General of New Brunswick Roshorough
43, p. 258

Sunday observance, Provincial legls-
lation re — C. 1903, ¢. 107 — The
Court set aside a conviction made

against a restaurant keeper under the Act
respecting the Observance of the Lord's
Day, C. S. 1903, ¢. 107, for selling meals
on Sunday, on the ground that this act was

wltra vires of the provincial legislature.—

Attorney General for Ontario Hamilton
Street Ratlway (1903) A. C. 521 applied.
v. March ex parte Washington, 41, p. 419,

CONSTITUTIONAL LAW-—~CONTEMPT OF COURT.
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Sunday observance—Provincial legis-
lation re profanation of the Lord’s da
11

B.) tion 1 of 62,
the sale of real or
personal property or the cise of any
worldly business or work on Sunday 15 pre
hibited is within the authority of the legis-

lature of New Brunswick,—Therefore, where
G. was convicted under the above section
before the police magistrate of S. of selling

gars on Sunday, a rule nist for a certioran
to bring up the conviction in order to quash
1

the same was discharges ‘he fact that
the liament of Canada can make the
doing of such an act on Sunday a crime, and
prohibat 1t un the general criminal law,
does not necessarly sh that the local
legislature has no jurisdiction to deal with
it under its powers to make regulations

of a police or mumeipal nature.—A subject
matter of legslation, though falling within
some of the classes entrusted to the federal
parliament by section 91 of the British North
America Act, may likewise, when looked
at from another point of view, come within
some of the classes, over which, by section
92 of the same act, the provincial legislatures
have exclusive jurisdiction. Ex parte Greem,
35, p. 137.

Telegraphs—N. B. A. Act, s. 92 (10a)—
See Western Umion Telegraph Co. v. N. B.
Ry. Co. et al, Eq. Cas., p. 338; 17 S. C. R.,
p. 152

CONTEMPT OF COURT.

Commitment — Default in paying
money under decree—Where defendant
made default in paying to the plaintiff under
the decree of the Court a sum of money
received by the defendant as a domatso
mortis causa in favor of the plaintiff, an order
was granted under Act 53 Vict 1
as amended by Act 58 Vict.,
for an execution against his !unly —An ur«]cr
made under the above Act for an execution

against the body of a party making default
o a

decree of the Court for payment of

1 of money will not be granted where
urt i itisfied it the party in
lefault has no means, and has not made

v fraudulent disposition
ind that his arre
lictive purpose

his property,
ght for a vin-
e upon

Thorne

Practice—Endorsing order to commit
—An order to commt for breach of an
injunction will not be set aside on the ground
that the copy of the decree served on which
the notice ot the motion for the order was
ased was not indorsed as is required by
rule 3 of Hilary Term 187, ml it th\‘wm,nml
decree filed in the Registrar's office is in-
dorsed.  Twrnbull R. E. Co. v. Segee etal,

12, p. 625.

A

Practice—Laches—Service of a copy of
a decree over a month after breach is not
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uch delay as will prevent it from being
ufficient upon which to base a motion to
commit where the breach complained of is
« continuing trespass in breach of the
wjunction,  Id.

An applicant is not barred from seeking
to enforce an injunction by motion to com-
mit by reason of his having allowed two
wnths to elapse after knowledge of the
breach if the party moved against has in

» way suffered by the delay. Id.

Practice—Motion to commit—In pro-
ceeding for contempt for breach of an in-
junction order restraining the doing of an
act, the proper course is to move that the
party in contempt stand committed, notice
{ motion having been first personally
¢ upon him, and not to move that he
hall show cause why he shall not stand com-
mitted, or why an attachment shall not issue
against him, Poirier v. Blanchard, No. 2,
1 Eg., p. 605,

Practice—Motion to commit—Breach
of injunction—Costs—Where, in a suit for
a declaration that the plaintiff and defendant
were partners, the defendant, in breach
of an interim injunction order, collected
bts due to the alleged firm, but which,
sequently to the service of a notice of
m for his commitment, he paid to
the receiver in the suit, he was ordered to
pay the costs of the motion. Burden v.
Howard, 2 Eq., p. 531,

de

Practice—Motion to commit—No pro-
vision having been made by The Judicature
Act, 1909, or the rules thereunder, in regard
to the practice on motions to commit for
contempt, the practice under C. 8. 1903,
¢ 112, s, 106, 1s still in force (0. LXXII,
r. 2) and copies of affidavits on which such
a motion is based must be served on the
opposite party six days at least before the
day of hearing. Twrnbull Real Estate Co.
v. Segee et al, 42, p. 551,

Practice—Notice of motion to commit
—The notice of motion to commit for breach
of an injunction prohibiting the defendant
from trespassing on the plaintiff's property
i¢ a “Commencement of Proceedings" and
not a step in the cause, and should be in-
dorsed under O, 1V, rr. 1-4, with the name
and address of the solicitor, but failure to
do so is an irregularity which does not
necesserily render the proceedings  void,
and under O, LXX, r. 1, may be condoned
in the discretion of the Court. Turnbull
Real Estate Co. v. Segee et al, 42, p. 625,

Practice—Right of Court to refer to
files—Quaere:—If the Court has the right
to refer to affidavits on file in the registrar's
office in support of a judgment on a motion
to commit for contempt when such affidavits
were not referred to by counsel on the
hearing and of the intention to use which no
notice had been given.
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CONTRACT.

1. Avoidance and Rescission.
2. Breach of Contract.

3. Consideration.

4. Construction of Contract.
5. Enforcement of Contract.
6. Evidence to Vary.

7. Formation of Contract.

8. Illegal Contract.

9. Novation.

10. Reformation of Contract.
11. Statute of Frauds.

12. Work, Labour and Services.

See BROKER
See COMPANY.
See INSURANCE.

Brokerage Contracts.
Company Contracts,
Insurance Contracts.

Mining Contracts. See MINES AND
MINERALS.

Leases. See LANDLORD AND TENANT.

Oil and Gas Contracts. See MINES AND
MINERALS.

Sale of Goods. See SALE OF GOODS.
Sale of Lands. See VENDOR AND PUR-
CHASER.

Timber Contracts. See TINBER

1. Avoidance and Rescission.

Disnatesal of .
The manager of a veneer company, having,
heard of the plaintiff as a man who could
be usefully employed in the business wrote
him a letter in which he said “What we want
is a man who is a good veneer maker and
who knows how to make all kinds of built-up
woods that are saleable, such as panels.

we want you to take full charge of the mill,
that is the manufacturing.”"—In reply plain-
tifi said “Would say I understand fully
the making of the articles you speak of, as
well as numerous others with proper ma-
chines and proper men to run them,” and
in a subsequent letter he said “I feel from all
the experience I have had I have mastered
the entire principles of it (the veneer busi-
ness) knowing machines required for various
work and what veneer has got to be when
completed.”"—Having been hired by the
manager he was dismissed six weeks after
and brought an action for wrongful dis-
missal.— Held, that he was not hired as
a business manager, but as an expert in the
veneer business and as the evidence establish-
ed that he was not competent, he was pruper‘l.j

discharged and could not recover. Aleroft
et al v. Adams, 37 N. B. R., p. 332; 38 S. C,
R., p. 365.
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Horse trade—One covered by chattel
mortgage—The defendant, a farmer, exe-
cuted a chattel mortgage to one M. whereby
he assigned to M. all the goods, chattels
and property mentioned in a schedule
thereto annexed, and also any and all the
property that might thereafter be brought
to keep up the same, in lieu thereof and in
addition thereto either by exchange or pur-
chase.—The instrument also contained a
proviso that the defendant should remain
in possession of the mortgaged property
until default, with power to use the same in
the ordinary way while so in possession,
but with full power, right and authority to
M. to enter and take possession of the pro-
perty in case of du{uuft of payment, or on
the death of the defendant, or in the event
of the seizure of the property at the suit
of any creditor, or in the event of the defend-
ant disposing of or attempting to dispose of
or make away with the said property or
any part thereof without the written consent
of M.—Included in the property mortgaged
was a stallion “Prince Albert’ which a few
months after the execution of the mortgage
and before any default of the part of the
defendant, but without the written consent
of M. he exchanged with the plantiff for
a horse belonging to him.—After the exchange
the plaintiff, having discovered that the
stallion was covered by the mortgage, at-
tempted to avoid the transaction, sendin
the stallion back to the defendant ani
demanding the return of his own horse, which
the defendant refused to deliver up—The
plaintiff thereupon replevied his horse, and,
a claim of property having been put in by
the defendant, the same was deaded in
his favor by the County Court judge, who
relied upon a verbal license that had been
given to the defendant before the execution
of the mortgage by the agent of M. whereby
the defendant was authorized in general
terms to use the mortgaged property in the
way he had.—Upon an appeal being taken
from that decision, it was m (per Landry,
Barker and VanWart JJ., Tuck C. ]J. and
Hanington J. dissenting), that, as the mort-
gage must be taken to contain the whole
contract entered into between the defendant
and M., the judge of the Court below was
in error in giving any effect to a mere verbal
license which preceded the mortgage and
which was not in harmony with many of
its provisions, and further, held (per Landry
Barker, VanWart and McLeod JJ., Tuck
C. J. and Hanington J. dissenting), that it
was clearly a condition of the mortgage and
the intention of the parties thereto that the
defendant should be allowed to sell or
exchange the mortgaged property, provided
such sale or exchange was in the ordinary
course of the defendant’s business, and as
whether this exchange had been in the

ordinary course of the defendant’s business
or not was a question of fact, which had not
been passed upon by the Court below, there
should be a new trial in order to have that
goinl determined.  McPherson v. Moody,
5, p. 51.

Purchase of land by syndicate—Fallure
to pay proportion—In November, 1902,
the plaintiff and the defendant F. with a
num of others formed a syndicate for
the purpose of acquring options and pur-
chasing land with a view to sale.—~The
transaction was a large one, involving the
purchase of some 200,000 acres of land in
the Northwest Territories, and before the
land was finally disposed of the sydnicate
was compelled to pay to the owners the
sum of ﬂm,(m.—]‘hc agreement between
the plaintiff and F. was verbal, and at the
time it was made the plaintiff paid the sum
of $200.—On the 30th of March, 1903, the
defendant F. wrote to the plaintiff to hold
himself in readiness to raise $2,000 “to hold
our corner of the deal,” and that if they
Knd to call upon him it would be at short
notice.~The plaintiff took no notice of this
letter and made no preparation for securing
the money.—On the 14th of April, 1903,
F. telegraphed the plaintiff as follo
thousand dollars absolutely necessary to
hold your interest in the land deal.—Will I
draw?—Wire.”—To this the plaintiff sent
no reply.—In 1903, the plaintiff learned that
the speculation had been successful and that
large profits had been made, but it was not
until 1907 that this suit was brought.—
Held, that in view of the spe nature of
the dransaction, the plaintifi's refusal to
contribute his share of the money required
to complete the purchase, and his refusal
to answer or take any notice of both letter
and telegram, justified the defendants in
acting on the assumption and behef that
he had entirely abandoned the contract
and his interest in the purchase, and that
he did not intend being any r bound
by it. Pugsley v. Fowler et al, 4 Eq., p. 122.

Rescission—Partial failure of con-
sideration—V ., being desirous of purchasing
a lot of land in the possession of F, was
negotiating with him about it, but no agree-
ment of purchase had been arrived at.
—W., a dealer in cattle, went to V. and offered
to purchase from him two head of cattle.—
He refused to sell, stating that he wished
to exchange them with F. for the land.—
W. then went to F. and agreed to extinguish
a debt of 879 that he had against him, if
he would convey the land to V.—W. went
again to V. and offered him the land in
exchange for the two head of cattle and his
note for $20.—This offer V. accepted.—The
parties then met at an office of a justice and
F. gave V. a warranty deed of the land and
V. gave W. his note for $20.—W. selected
the cattle, asked V. to turn them out, and
said he would come again and take them
away.—V, recorded the deed, but dchm’Cl‘iﬂg
that F, had no title on the records told W,
he could not have the cattle—W. after-
wards went and took the cattle from V.'s
pasture without his consent,—V. alleged
that W, told him that F. had a good title
and agreed to give him a good title, and if
he did not do so the bargain was to be off.—
W. denied that he told V. that F. had a good
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itle or that he agreed to give V. a good title.
In an action of trover in the County
“ourt to recover the cattle and note, the

jge told the jury that if they l»clie\jcd
version of the transaction, the title
f the cattle did not pass, and there was

ence upon which they might find for
. plaintiff,—The jury found for the plain-
1iff.— Held, on appeal” (per L.nvlrv Barker
McLeod and Gregory ]].), that V., having
accepted and registered ‘the deed under the
ontract the consideration had not entirely
failed and V. could not rescind the contract
and sue in trover for the cattle and note
without reconveving or offering to reconvey
the land, and that the appeal should be
allowed and a nonsuit entered.— Held (per
Tuck C. J. and Hanington J.), that under
the finding of- the jury the consideration for
the contract entirely failed, and the title to
the cattle did not pass to W. mhl V. was
entitled to recover in trover. Vambuskirk
VanWart, 36, p. 422.

School trustees, Cancellation by —
School trus lLLw appointed under the pro-
visions of C. 8., ¢. 65, are a corporate body
and must ALl 'together and as a board;
therefore a notice of dismissal signed by
two out of three of them of a teacher engaged
inder a written contract, which notice was
not the result of deliberation in their cor-
porate capacity, was held insufficient. Rob-

ertson v. School Trustees of Durham, 34, p.
103,

See also 5. ENFORCEMENT OF CON-
TRACT

2. Breach.

Agreement fixing freight and passenger
tariffs—An_agreement between steamship

mpanies fixed rates for freight and pas-
engers for one son.—The plaintiffs
proved one breach of such a contract by the
lefendants and the Court directed the jury
that in the absence of evidence to the con-
trary they might infer that other breaches
had been committed.— Held, the direction
was right inasmuch as the defendants knew
and could have given evidence as to whether
r not other breaches had been committed,
Saint John River S. S. Co. Ltd. v. The Star
Line S. S. Co., 40, p. 405.

Contract made by trustee—Liability
of cestui for breach—On and prior to
September, 1901, James Burgess, the father
{ the Alc'umhnh had been carrying on a
lumber and general mercantile and milling
under the name of James Burgess
.—~The defendants, although engaged
tbout the business with their father, were

not partners and were only interested as
ployees,—James Burgess, by an indenture
wul«_ in September, 1901, made between

nself and his wife of the first part, his son
\latthew Burgess of the second part, and
is other seven children of the third part,
ifter reciting that he, having accounted and

\
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settled with the parties of the second and
third parts for the respective amounts due
by him to them, which amounts were set
out in the indenture, conveyed all his
property, both real and personal, to the
defendant Matthew Burgess in trust to pay
him, the said James Burgess, during his life,
and after his death to pay his wife Johanna
Burgess during her life, the annual sum of
$1,000; to retain for himself as compensation
for the management of the business the sum
of $1,200 annually, and to divide any profits
that remained rateably pari passu among
the parties of the second and third parte,
according to the amounts stated in the
indenture, with power during the lifetime
of the donor to carry on the business there-
tofore carried on by him, and in the event
of the death or resignation of the said trustee
during the life of the donor he reserved the
right to appoint a new trustee, and if, at
the time either of such events happened, the
donor was dead, power to appoint a new
trustee was vested in the cestuis que trust.—
James Burgess died in October, 1904, and
in December, 1905, the cestuis que trust
exercised the power vested in them by
the indenture of September, 1901, and ap-
sointed Matthew Burgess their true and
awful attorney for the purpose of enabling
him to continue the business he had been
carrying on under the indenture of Sep-
tember, 1901, in the name of James Burgess
& Sons, and ratified and confirmed all the
dealings and transactions had by the said

Matthew Burgess under the said trust
indenture.—In October, 1906, Matthew Bur-
gess resigned the trust, and the cestuis

gue trust aiter in part reciting the indentures
of September, 1901, and December, 1905,
and providing that they should be part of
the indenture then being made, appointed
the defendant James Burgess their true
and lawful attorney for them and on their
behalf to carry on the business of James
Burgess & Sons.—The contract for beach
of which this action was brought was made
in April, 1906, between the plaintiffs and
the defendant Matthew Burgess and was
signed “lamcx Burg & Son “Robert
Jones & Co.""—The plaintiffs alleged and on
the trial the jury found breaches of contract
by failure to deliver the boxes contracted
for during the time that each of the defend-

ants arrying on the business and as

the damages at $6060.80.—A verdict was en-
tered for the pl.unnl\' for that amount
against the defendant Matthew Burgess

as trustee doing business under the name
and style of James Burgess & Sons, and for
the defendant [[.‘mu-s Burgess against llu-
plaintiffs.— Held (per McLeod C. ]. and
Grimmer J.), that the defendant Matthew
Burgess in making the contract was acting
as the agent of all the parties to the indenture
of December, 19035, and those parties were
all liable for the damages resulting from the
breach; that the verdict against the dec-
fendant Matthew Burgess and the verdiet
in favor of the defendant James Burgess,
should be set aside and a verdict entered
against both of the defendants.— Hwld (per
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Barry J.), that the contract was the personal
contract of Matthew Burgess as trustee of
James Burgess & Sons, and no privity between
the plaintiffs and James Burgess, and no
relation representative, contractual or fidu-
ciary between the defendants was shown
to exist, and the defendant James Burgess
was improperly made a party to the action.
—That the defendant Matthew Burgess was
entitled to a new trial on the ground that
he was prevented from attempting to prove
his defence on cross examination of the plain-
tiff's witnes: and on the ground of the
improper reception of evidence of correspond-
ence and conversations between the defendant
ames Burgess and the plaintiffs, after
Matthew Burgess had ceased to be a trustee,
—Atkinson v. Smith (1859) 9 N. B. R. 309
discussed and not followed. Jonmes et al v.
Burgess et al, 43, N. B. R., 120,

Maintenance — Breach
Meruit—Some time

- Quantum
previous to the year
1801, a verbal & was entered into
between the pl and the defendant
under which ”Il plaintiff was to be ¢ mplu\M
in the care and management of the defendant's
business, and in return the defendant was
to afford the plaintiff \I]y]n:rl and main-
tenance during the defendant’s lifetime, and
at his death was to give to him one-half of
a certain island belonging to the defendant.
—The plaintiff entered upon his duties
and continued to perform his side of the
agreement until the month of August, 1807,
when by an injunction unh T, f
the Ec ,|L_\ Court, made in a suit
both the plaintifi and the defendant were
parties, hc was restrained from any longer
interfering  with the care or management
of the -l(tn-mhm s business and was com-
pelled to quit the island.—He accordingly
handed over to one B. who was acting under
a power of attorney from the defendant, all
the property of the defendant in his possession
and, treating the conduct of the defendant
as \q\n\.xhn' to a recission of the agreement,
in the same month of August brought an
action aganst the defendant for the value
of his services during the six years previous
to the issuing of the injunction order,.—
The jury in wer to a question put by the
learned judge who tried the case, replied that
the defendant had annulled and put an end to
the agreement on the 3rd of August, 1897,
the day the injunction order was issued,
and a verdict was found for the plaintiff.—
In December, 1897, some months after the
commencement of the action the defendant
made a deed of the island in question to
B. upon certain trusts, the nature of which
did not appear in evidence.—Upon a motion
for a nonsuit, pursuant to leave reserved
at the trial, held (per Landry, Hanington,
Barker and VanWart JJ.), that although
neither the obtaining of the injunction
order nor the making of the deed to B. was
sufficient to sustan the finding of the jury
as to the annulment of the agreement, and
the plaintiff ought, therefore, in strictness
to be non-swmited, yvet as there was a pont
of view of the facts which had not been pre-
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sented to the jury and under which the
plaintiff might be entitled to recover on a
quantum meruit, the case should be further
investigated, and there should therefore be
a new trial.—Held (per Tuck C. J. and
McLeod 1[ , that as there was no agreement
roved that could be enforced during the
ifetime of the defendant, and that as the
obtaining of the injunction order was not
sufficient to support the finding of the jury
that the defendant had “cancelled and put
an end to the agreement, the pl.nnnﬂ should
be non-suited. Frye v. Frye, 34, p. 509.

Onus of proof—Maintenance bond—
In a suit to enforce a lien upon land con-
veyed to the defendant by the plamntiffs,
husband and wife, in consideration of an
agreement by defendant to support them,
the onus of proving a breach of the agreement
is upon the plaintuffs. Ouilette v. LeBel, 3
Eq.,, p. 205.

Privity of contract—Defendant contract-
ed with one of the plaintifis, Adams & Co.,
to cut and deliver to it in the Restigouche
river in the spring of 1915 in time to be driven
with the corporation drive, a quantity of
logs.—The contract, after providing how
(hc lots should be marked and surveyed,
contained the following clause: “It is also
understood and agreed between the parties
hereto that all logs cut or procured under
this contract are cut and procured for the
Dalhousie Lumber Co. Ltd. and all such logs
and lumber shall be the property of the
Dalhousie Lumber Co. Ltd. from the stump."
— Held, on appeal, affirming the judgment
of Crocket that there was no privity of
contract between the defendant Walker and
the plaintiff, the Dalhousie Lumber Co., and
Walker having had no written notice of
any assignment of the contract to the Dal-
housie Lumber Co. Ltd., that company was
not entitled to recover from Walker damages
resulting from his failure to put the logs in
the river as he had agreed with Adams & Co.
Dalhousie Lumber Co. Ltd. v. Walker, 44, p. 455

Specification, Contract to manufac-
ture up to—The plaintiffs agreed to build
for the defendants in a specified time two
hundred racks according to specifications
furnished, and subject to the approval of
the inspector of the defendants.—At the
time the plaintiffis made the offer to build
the racks they asked that in the event of
their offer being accepted they be furnished

with a sample rack, which the defendants
accordingly did.—After considerable delay
on the part of the plaintiffs, and urging

on the part of the defendants, the plaintiffs
notified the defendants that lh(\ had forty-
eight racks completed, and all the materials
ready to put the remaining one hundred
and fifty-two together.—Defendants’ inspec-
tor condemned all the racks manufactured
and in process of manufacture as not in
accordance with the specifications,—In an
action for damages for breach of the con-
tract, the jury found, in answer to queslions
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hmitted by the judge, that the racks were
in accordance with the contract and
ecifications, but were in accordance with
imple rack furnished; they also found
it the defendants employed a competent
pector and he acted in good faith, and
assessed the damages at $831.70, for
amount a verdict was entered for
intiffs,— Held, on a motion to set
the verdict and enter a verdict for the
lants, that in view of the findings
t the inspector acted in good faith, and
t the racks were not manufactured accord-
ing to the contract and specifications, there
must be a new trial.—Lawton Co. Ltd. v. The
Marstime Combination Rack Co. Ltd., 36, p.
604

3. Consideration.

Family .lgreement—lmemions of in-
n-u.\lvvl died intestate, possessed of
erty \\nl’(ll about £40,000, and survived
widow, two sons and three daughters,
—Part of his pru;mrl\ consisted of lumber
lands worth about 821,000, which it had been
his intention, knuwn to :Al] the members of
the family, to give to the sons, who were
ted with him in his business as a
berman.—A few days before his death,
in discussing with his solicitor the terms
f a will he intended to make, he stated he
wanted his lumber lands and mill property

go to the sons, who should continue his

usiness and pay his det ts, and that he did
intend making any provision for the
ghters,—At a meeting of the family held
r his death, they were informed of these
ies; that performance of an outstanding
ntract by the deceased for the delivery

a quantity of lumber was being pressed,
nd that his liabilities were $15,000 or
220,000 though in fact they were $22,000.
—It was agreed for the purpose of giving
effect to the deceased's intentions that the

ns should assume the debts; that the

wghters should convey all their interest in
t ate to the sons; that the sons should pay
to the plaintiff $500, to another daughter $600,
aind <hould join in a conveyance to the third

f land given to her by her father, but
unconveyed by him.—At that time the
exact condition of the estate was unknown.
—Before the deed to the sons was executed,
the solicitor of the deceased present at the
meeting explained to the daughters their
legal rights and the effect of the deed.—On
the true condition of the estate being subse-
quently ascertained, the plaintiff sought
to have the conveyance set aside.— Held,
that the agreement as a family arrangement,
entered into for the purpose of giving effect
to the intentions of the deceased, without
fraud or misrepresentation, should be upheld.
Sears v. Hicks, 3 Eq., p. 281

mprovident contract by aged woman
—\\nl iam Davidson died in 1890, leaving
r estate consisting of his homestead and
A", all of which he left absolutely to
his wife Helen Davidson, and appointed

her and the defendant William Ferguson
executors,—In 1898, T|mnc~ Davidson, son
of William and Helen Davidson, l»emg
indebted to the defendants William Ferguson
and Philip Arsenault, became insolvent and
assigned to Arsenault.—Nearly all the credi-
tors, including Ferguson and Arsenault,
agreed to compromise at ten cents on (hr
dollar, but James Davidson made a secret
agreement with William Ferguson and Philip
Arsenault that they should be paid in full.
—By arrangement between James Davidson,
Ferguson and Arsenault, William Ferguson
for James Davidson purchased the a:
from Arsenault as assigneee for $£1,000,
and for (h\ securing Ferguson the balance
advanced and balance of his old debt against
James Davidson, Helen Davidson in 180
being then about seventy six years of age,
without any independent advice, exccuted
to William hrpxwu a mortgage of lot

for $82290.—Ferguson gave James
Davidson a power of attorney to deal
with these assets, who, in the name of
William Ferguson sold and converted them
into money to an amount greater than
the mortgage.~In December, 1899, James
Davidson arranged that his mother should
sell to Philip Arsenault the said lot “A"
for $600, $200 of it to go on Arsenault's
old account against James Davidson, and
$400 by notes made by Philip Arsenault in
favour of William Ferguson, and which the
latter took on his account against James
Davidson.—Both the mortgage and deed
were written by James Davidson, and Helen
Davidson had no independent advice and
had become of feeble intellect.—In March,
1000, Helen Davidson made a will leaving
all her property to her son James and his
family.—William Ferguson drew this will,
was named in it an executor, and had full
knowledge of its contents.—In December,
1902, James Davidson bheing indebted to
William srguson to the amount of $1,250.97,
Helen Davidson, at the request of William
Ferguson and James Davidson, gave a
mortgage of the homestead to Ferguson
for £1,250.97 to secure that amount, which
was shown by the evidence to be the total
sum due from James Davidson to Ferguson
at that time.—Helen Davidson lived prac-
tically all the time with James Davidson,
and he had great influence over her, which
fact was well known to both Ferguson
and Arsenault.— Held, that the first mort-
gage to Ferguson, made in March, 1809,
was discharged and must be set aside, as
the amount which it had been given to
secure been paid in full.— Held, that
the conveya to Arsenault, made in
December, 1809, must be set aside, as
obtained through undue influence and pres-
sure on the part of James Davidson, and
solely for his benefit; and on the ground of
the mental weakness of the grantor, and
that she had no independent advice; that
Arsenault, as he knew the relation which
James Davidson occupied with regard to
the grantor, and all the circumstances in
connection with the transaction, stood in
no better position than James Davidson
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would stand, and was bound by, and respon-
sible for, any acts committed by Davidson,
or omitted to be done by him.— Held, that
the second mortgage to Ferguson, made in
December, 1902, must be set asile, as ob-
tained through undue influence and pressure
on the part of James Davidson and Will
Ferguson, and solely
that Ferguson had the same knowledge of
all the facts as \r~cn:ml', and was bound in
the same way the acts and omissions of
James Davidson; that the grantor had no
independent advice, and was so deranged
mentally as to be incapable of transacting
business. McGaffigan et al v. Ferguson
et al, 4 Eq., p. 12,

m
for their own henefit;

Improvident contract — Fraud — Op-
pression—In an action brought to recover
the amounts due on three several promissory
notes the defendants pleaded an equitable
plea.—The Court being of the opinion that

the facts set up thereby disclosed such an
inadequacy of consideration, accompanied
by other circumstances, as would justify
a jury in finding that there was fraud in

and that it ws
ent for the defend

Barker [.)

the transaction
able, gave
demurrer.— Held  (per

uneonseion

parties competent to contract may render
themselves liable to pay any rate of interest
which they agree to pay, Court Equity

have held "m the repeal of the Usury Law
has not interfered with their jurisdiction
to relieve those whe been led into

W
making improvident bargains, unconscion-
able in their nature and entered into under
circumstances of fraud or oppression.  Mac-
Pherson v, McLean et al, 3%, p. 361

Judgment by confession etc.—5., in
consideration of B. giving him a confe
f judgment and other security for a

due him by B., gave B. a verbal promise
to pay two promissory notes of B. in favor
of A, but did not pay them.—B. igned

his right of action against S, to the plaintiff,
the executrix of A.— Held, that the promise
by 8. to pay the notes was an original promise
founded on a new consideration and was not
a promise to pay the debt of another within
the Statute of auds, and need not be in
\\mxm Allen Executrix v. Sheyn, 35, p.

plied by the
chased certar
as security for

pur-
"I-! w a bank
the plaintff's

father, which re- a surplus after
"lu'u\' |ln vxll' » defendant had assumed
for the bene of plaintiff's father.—~The

* being

plaintiff that in
s it should

laintaff
, entitling

lefendant prc
the event ‘-I
belong to h
and defendant
the plantiff to share in tl from the
re-sale of the property, hat the defend-
ant's promise, which was not a declaration
f trust was nwudum pactum \

Hale, 3 Eq., p. 68: 37 N. B. R,

1
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Open offer—Acceptance—The defend
ants, by pubhic advertisements, offered a
piano as a prize to the person who would
guess most nearly the weight of a large
block of soap, exposed for that purpose at
a public exhibition.—Three persons were
chosen to act as judges and determine the
winner.—It was also a condition that the
participants in the contest should buy
and give defendants' soap a fair trial.— Held,
on demurrer, that there was a consideration
for the contract.—Where a person by public
advertisement agrees, on the performance of
any defined act or condition, to pay a specific
sum of mnncy. he becomes bound on notice
by any one who in fact does the act or
performs vhc condition, provided the act
or condition is not illegal. Dunham v. St.
Croix Soap Mfg. Co., 34, p. 243.

Partial failure of consideration—V,,
desirous of purchasing a lot of land in pus-

sesston of F., was tiating with him
about it, but no agreement of purchase had
been arrived at.—\V,, a dealer in cattle,

and offered to purchase from
He refused to sell,
o exchange them
then went to F.
a
he
again to V.

went to V

and offer-
for the two head

ANgC
for $20.
\.

This offer V.,
a warranty deed
» W. his note for $20.
"‘.u, asked V. to turn
he would come again
~V. recorded the deed,
P, had no title on the

he could not have the cattle.
s went and took the cattle

them out and
and take them aw:
but discovering
records, told W

\ terwar

from V's pasture without his consent,—
V. alleged that W. told him that F. had a
good title and agreed to give him a good
title and if he did not do so the bargain
to be off. —W, denied t he told V. that F.
h.\l a good title or that he agreed to give
. a good title.—In an action of trover in
the County Court to recover the cattle and

note, the judg
believed V's ver
title in the
was

told the jury that if they
1on of the transaction, the
cattle did not pass, and there
dence -vf;.u:\ which they might find

for the plaint The jury found for the
plaintiff.— Hel m appeal  (per Landry,
Barker, McLeod and Gregory ]J.), that V.,

and  r¢
e contract, the
not entirely {

ving  accepted stered the deed

consideration had

Land V. could not rescind
the « ue in trover for the cattle
ind reconveying or offering
0 TecOnve land, and that the appeal

Id be ind @ nonsuit entered.

— Held (per Trck C. ]

ind Hanington J.),
hat under tt

f the jury the con-
1 e contract entirely failed,
to the cattle did not pass t
entitled to recover in trover
VanWart, 36, p. 422,

e finding

Van m/..,l
Promise to pay accommodation note—

Nudum pactum—Semble, that where the
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wee (deceased) on endorsing a promissory
wote for the accommodation of the maker
promises without consideration to pay it,
and lhc holder compels payment by the
ee's estate, an action for the recovery of
amount lies by the estate against the
maker, the contract to pay being without
onsideration.  Johnston v. Hagzen, 3 Eq.,
p. 341,

4. Construction of Contract.

Civic concession to industry—By agree-
ment between A, and the town of N, A.
agreed to organize a company, erect a factory
in the town of N., maintain and operate the
same for twenty years, and employ an
age of sevenly-five hands during the
g period, and the town agreed to make
certain concessions to the company and to
i it $20,000 repayable without interest
annual instalments of $1,000, to bc
ured by a mortgage on the company's

property with the provision that the com-
pany might at any time repay the balance
of the loan “at the then cash value figured
at the rate of four per centum per annum,''—
The company was organized, the factory
built as agreed, and a mortgage given in
pursuance of and referring to the above
ent, and the factory was insured
0,000, payable to the town ‘“as its
interest may appear,'—After three years
the company ceased to operate and went
into liqmdation, and shortly after that the

factory was burned.—Two instalments had
'un paid and one was overdue.— Held,
town of N, was entitled out of the insur-
ance money to retain the amount of the
werdue instalment with interest, and the
liquidator was entitled to have the mortgage
harged on the further payment to the
yn out of the insurance money of an
mount equal to the cash value of the future
Iments at the date of payment on the
basis of 4 per cent. compounded annuall
In re The Anderson Furniture Co. Ltd.,
39, p. 139,

Evidence re technical meaning—A
wt 1 wnting made for clearing the
r f ¢ of a rmlway contained a clause
under which the pl.nan agreed “to do and
mplete all the nght of way, clearing be-
en stations 490 and 714 1n conformity with
pecifications” for thirty dollars per acre.
— Held, that extrinsic evidence was properly
wimitted to show that amongst railway
ontractors and in ralway construction
vork the words “nght of way cleaning” had
wquired a spectal and technical meaning,
wd applied only to land requiring to be
leared and not to the full a of the right
Kennedy et al, 43,

Laine et al v.

“'Hole’', Rate per—Rivetting and bolt-
Ing—Under a contract to “drill or punch
il holes required in the iron-work on the
extension of the Intercolomal Railway Sta-
tion, Saint John, N. B., according to plans
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and specifications, at the rate of five cents
per nole, which will include rivetting and
bolting up,” the persons doing the work
are entitled to be paid for each scparate hole
in each separate plate required for the work,
and are not restricted to the holes at the
places designated upon the plans and speci-
fications, that is, where the plates are nvetted

Wilson et al v.

or bolted. Clark et al, 38,
p. 69
Implied tual § led

—Plantiff contracted with the defendants
for three hundred and thirty hours dredging
in the harbour of Saint John with a specific
dredge and appliances, and for so much
longer as the ity nu;.hl require on giving
notice at the expiration of that period, to be
aid for at the rate of 3400 per each eleven
ours, subject to deductions and allowances
agreed upon for time lost (1) when  the
dredge was unable to work by reason of
injury to the plant or machinery, and (2)
where the work could not go on by reason
of stormy weather.—The water was too
deep at high tides for the dredge to work,
and there was, therefore, delay caused in
this way.—Both parties were aware at the
time the contract was made that the high
tides would interfere with the work, but
there was no provision for any deduction or
allowance on that account.— Held, that a
verdict for the plaintiff, ordered on a con-
struction of the contract that there was an
implied covenant that the defendant should
pay for the time lost by reason of the high
tides, was erroneous, and should be set
aside and a new trial granted. Comnolly
v Tlu' City of Saint John, 36 N. B.R., p. 411;
S. C. R, p. 186,

Inspection—Status of official—The acts
of a person assuming to exercise the functions
of an office to which he has no legal title,
may be, as regards all persons except the
holder of the legal title to the office, legal
and binding; a new trial was ordered 1in an
action to recover the purchase money paid
for a carload of potatoes sold under a contract
which required them to be inspected by an
officer under “The Destructive Insect and
Pest Act” (9 and 10 Edw. VII, ¢, 31, Dom.)
where the trial judge withdrew the case from
the jury and ordered judgment for the plain-
tiff, on the ground that the person who made
the inspection while acting de facto as an
officer under the act was not in fact a properly
appointed officer under the act and therefore
the buyer had a right to rescind the contract
and recover back the purchase money.
Fawcett v. Hatfield et al, 44, p. 339.

Intention of parties—Where the in-
tention of the parties is known, the Courts
always give effect to that intention if the
language of the contract will at all permit
of it. McKean v. Dalhousie Lumber Co.
Ltd., 40, p. 218.

Interest—Delay in completing con-
tract—A contract between C., the defendant,
a contractor with the department of rallways
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and canals of the Dominion Government, and

1., the plaintiff, a sub-contractor, provided
lhdl for $145,000 to be paid to him, he was
to complete certain work for the defendant,
and that the payments should be made (less
ten per cent.) monthly as the work progressed
according to the estimate of the government
engineer in charge.—The work on the prin-
cipal contract was to be completed on the
30th of September, 180/ It was not com-
pleted for more than one vear after that date,
but the delay was not the fault of the plantiff.
—There was no stipulation in the contract
in reference to the payment of interest or
any sums due but not paid.—M's claim was
disputed.—On an action being brought, it

was established that he was entitled sub-
stantially to what he claimed.—Held (per
Hanington, Landry, Barker and McLeod

JJ., Tuck C. J. and Gregory J. dissenting),
that the plaintifi was not entitled to interest,
hm claim not being for a sum certain payable
by virtue of a written instrument at a
time certain \mlnn the meaning of section
175 of 60 Vict., ¢. 24.— Held (per Tuck C. J.,
Hanington :m'l ('m-,:nr\' JJ.), that if the
plaintifi had been entitled to interest the

rate would not be restricted to five per
cent, under the Statutes of Canada, 63-64
Vict., ¢. 20, the contract having been entered

into before the passing of the act.
v. Connolly, 35, p. 710.

Mayes

Option, Exercising—Reasonable time
—The plaintiffs and defendant on May 30th,

1902, entered into a written contract by
which th nt _to ship 20,000
box shool . John, N. B. to Liverpool,

England, as quickly as llll\\lllll after receipt
of specifications and “buyers to have the
option to extend the contract for 12 monthly
shipments of 20,000 to 30,000 boxes after
receipt of this sample shipment."—The
20,000 shooks were shipped in two cargoes
arriving at Liverpool on September 9th and
October 3 and 4 respectivi On November
8th the plaintiffs wrote asking for the twelve
monthly shipments.—The defendant on Nov-
ember 12th replied declining to fill the order
on the ground that there was an unreason-
able 1y on the part of the plaintiffs in
exercising their option.— Held, reversing
the judgment of Landry J., that this was an
absolute contract to deliver the monthly
shipments if requested to do so, and in
the absence of notice or some other action
by the defendant the plaintiffs were not
bound to exercise the option within a reason-
able time.  Jones et al v. Cushing, 39, p. 244.

Patents and improvements, Assign-
ment of—Defendant the inventor and
owner of a patented snow plough, and by
an agreement with K., sold to him a one-half
interest in the.invention and all imprc
ments that subsequently might be made.—
The invention proving unsatisfactory, defend-
ant constructed a new plough whic h was an
improvement in many important respects
upon the original invention, and sufficiently
dissimilar to it as not to be aninfringement,
and had it patented as a new invention.—
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In a suit by K's administrators to secure
to them a one-half interest in the new patent,
the defendant contended that the plough wa
a new invention and not an improvement of
the old invention.— Held, that it did not
amount to more than an improvement withir
the meaning of the agreement. Jomes et al
Administrators Kennedy, v. Russell, 1 Eq.,
p. 232,

Sale of stock—By an agreement entered
into between the plaintiff and the defendant,
the defendant agreed to sell the plaintiff
the profits of twenty shares of dredging
stock for $2,000.—This agreement further
provided that on the winding up or the selling
out of the company, the plaintiff was to
share in its profits or Iu«h on a basis of
twenty shares,—After carrying on the busi-
ness for a season, the company sold its
plant.—At the time of the sale the plaintiff
had paid £1,500 on account of the purchase
price.—After the sale was concluded, the
defendant paid the plaintiff $1,500, which
he claimed was all the latter was entitled
to, as he had failed to pay the full amount
of the purchase price although frequently
asked to do so.—On an action for an ac-
counting, held that the plaintiff was entitled
to an account of the profits of twenty shares
of the stock of the company, and also for an
account of the money recerved by the defend-
ant for the twenty shares on the sale of
the plant. Stocker v. Smith, 43, p. 37. For
failure to pay up when called on—see
Pugsley v. Fowler et al, 4 Eq., p. 122,

Shipment by express — Attendant's
contract—Separate boxes of foxes were
shipped under a contract containing a clause
providing that in case of car load shipments,
if the owner or attendant travel accompany-
ing the animals, free transportation will be
furnished the attendant, and the animals
during transportation in \lmrgu of the attend-
ant, will be at the owner's nsk.—On the
back of the contract was an attendant's
contract, signed by the shipper, providing
that if free transportation was furmshed
by the company it would not be liable for
any injury or loss occurring to the owner
or attendant.—One of the owners travelled
on the same train as the foxes, but not in
the same car, the foxes being in the express
car with the other express parcels.—No free
transportation was furnished.— Held, that
the attendant’s contract only apphcd in
case of car luad shipments, and the learned
trial judge right in directing the jury
that 1t did not apply to the shipment in
question, and the company was liable if the
foxes died during transportation through its
negligence. Trenholm v. The Dominion Ex-
press Company, 43, p. 98,

Telephone company—Sale of com-
pany—By agreement, which was to be in
force for ten years, The Cumberland Tele-
phone Co. and the Central Telephone Co.
were to have the use of each other's lines
and of any connections either then had or
might thereafter acquire over the lines of
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sther company.—Shortly after the
f the agreement, the Central Co.
property to the New Brunswick
phone Co.—By its charter the Central
had power to amalgamate with any
r company, and the act of incorporation
the New Brunswick Co. empowers it to
iire other telephone lines.—The agree-
nt of sale provided that the Cumberland
wuld have, by virtue of its agreement
th the Central Co., the use of so much of

New Brunswick Co.'s lines as were
e«d from the Central Co.—The Cum-
1 Co. sought to restrain the sale unless
were made in the agreement of
at it ~huul d have the use of the whole
of the New Brunswick Co.— Held,
the bill should be dismissed.— Held,
that the sale and purchase being v\nhm
ywers of the companies could not be
ted to, and even if it were witra vires,
t plaintiffs had no status entitling them
to raise the question.—Semble, that the sale
not have been «mumw! even if the
New Brunswick Co. had not assumed the

ntract of the Central with the Cumberland
Ce New Cumberland Telephone Co. Ltd.

Central Telephone Co. Ltd., 3 Eq., p. 385.

Time—Essence of contract—Time is
{ the essence of a unilateral agreement, such
s an option to purchase land. Freeman
Stewart, 2 Eq., p. 365.

Voting contest—A newspaper held a
voting contest in order to increase its cir-
ulation and offered to give a trip to the
five ladies obtaining the greatest number
f votes.—The terms of the contest further
provided that the lady who obtained the
greatest number of all the votes cast had
the right to choose the chaperon of the
party.—~The plaintiff obtamned the greatest
number of votes and appointed H. chaperon,
—A few days later sRc changed her mind
ind appointed M. chaperon.—The newspaper
1s not prejudiced by the change and the
manager of the newspaper agreed to 1t.—
wnmquemly the directors of the newspaper
otified the plaintiff that, having appointed
H. she could not reconsider her choice.—
en the tickets for the trip arrived, the
wspaper tendered one to the plaintiff.
~She refused to accept 1t, because she was
not tendered one for M. as well and obtained
in  injunction, restraining the defendant
from delivering a ticket to H.— Held, that
e plaintif had the right to chnnuc her
mind and was entitled to receive as damages
the price of the chaperon's ticket and certain
expenses incurred in prepanng for the tnp.—
Held, that the appointment of the chaperon
was not in the nature of an execution of a
power. Murchie v. The Mail Pub'g Co. L.td.,
4.’, p. 36 C.

5. Enforcement of Contract.

Agreement to assign leasehold interest
Vhere 1n a suit for specific performance of
an alleged agreement to assign a leasehold

154

interest in land with building thereon in
consideration of an indebtedness to the
plaintiff by the defendant for repairs to the
building, it appeared that the plaintiff went
into possession, collected the rents, and made
repairs, but that these acts were consistent
with the evidence of the defendant that the
plaintiff was given the management of the
property for the purpose of paying defendant’s
indebtedness to him, the Court refused to
grant specific performance, but decreed that
the plmmlﬂ' was entitled to a lien on the
property for the amount of the debt and any
money properly expended in respect of the
property.—Under the above circumstances
neither par was allowed costs of suit,
Johnson v. Scribner et al, Eq. Cas., p. 363.

(.ondmonl precedent—See Title “Ac-
tion."

Impossibility of performance—See cases
discussed in Mc Kean v. Dalhousie Lumber
Co., 40, p. 218,

Lease of line of railway—By an agree-
ment the plaintiffs were to lease their line
of railway to the defendants upon the con-
dition inter alia that the defendants would
run a passenger train each way each day
between stations A. and B.—The lease was
not executed, but the defendants went into
possession of and operated the line.—The
plaintiffs alleged in their bill that at the time
of the agreement, as was knowa to the defend-
ants, they were under contract with the
government of New Brunswick to run a
passenger train each way each day between
A. and B,, but the contract was not set
out in full.—In 1897 a lease was executed
by the plaintiffs and defendants by which
it was provided that the defendants would
run a passenger lmm one way each day
between A, and B., “and if and whenever
it may be necessary to do so in order to
exonerate the (plaintiffs) from its hability
to the government of New Brunswick then
the (detendants) will run at least one train
carrying passengers each way each day.”—
On July 31, 1840, the Attorney-General of
New l!mns\\'irk gave notice to the plaintiffs
that their contract with respect to running
a passenger train each way each day between
A, and B. must be enforced, but no further
proceedings with respect to the matter were
taken by the government, though the de-
fendants continued to run a passenger train
but one way each day.—It did not appear
whether the notice of the Attorney-General
might not have been given at the plaintiffs’
instance.—On a motion for an interlocutory
mandatory injunction in this suit which
was brought to compel the defendants to
run a passenger train each way each day
between A. and B., held, that no case was
made out for relief by mandatory injunction,
which will only be granted where necessary
for the prevention of serious damage, and
that the question raised was merely one of
pecuniary damages between the plaintiffs
and defendants, for which the defendants
were well able to account to the plantiffs,
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and which by the lease of 1807 the plaintiffs
had agreed to accept in event of their lia-
bility, if any, to the government and that
it did not appear that such liability had
arisen. Tobigue Valley Railway Co. v
Canadian Pacific Railway Co., 2 Eq., p. 1

Maintenance for life and annuity—
A farm was conveyed by an aged couple
to their daughter, and on the same day she
and her husband entered into a written
agreement with the vendors to hoard them
on the farm and to pay them an annuity
in consideration of the conveyance.— Held
(1) that the vendors had a lien on the land
for the performance of the agreement;
(2) that the Court could not decree specific
performance of the agreement. Cunningham

Moore, 1 Eq,, p. 116

Moncton Civil Court Commissioners —
The declaration alleged that under Act 53
Vict,, ¢ 60, a Court for the trnal of civil
causes was established in the City of M. that
a commissioner of the said Court was to be
appointed by the governor in council, that
the salary of 2 said commissioner was to
be fixed by the city council of the city of M.
and paid out of their funds, that pursuant
to the act the ]u.ull fi was .|M|mmh‘l com-
missioner and his salary was fixed by the
city council at $600 per annum, that he had
performed the duties of the otfice and was
entitled to be paid the but the defend-
ant had refused t eld, on demurrer
(per Hanington, Landry, Barker, Mcleod
and Gregory | that the declaration was
good, as it alleged a y liabil
pay the plainuff out of the \n\ funds
v. The City of Moncton, 36, p. 202,

e
salary,

pay.—H

Partnership wmmc(—\bdndunment
of interest—In November, 1902, the plain-
uff and the def th a number of

iers formed ¢ ate for the purpose

acquiring »p':\ ns and purchasing land

with a view to sale.—The transaction was a
large one, involving the purchase of some
200,000 acres of land in the Northwest Terri-
tories, and before land was finally dis-
posed of e was compelled to
pay the owners the sum of $60,000,.—The
agreement between intiff and F. was
verbal, and the time it was made the
plaintiff paid the sum of $200.—On the 30th
of March, 1903, the defendant F. wrote to
the plaintiff to hold himself in readiness to
2,000 “to hold your corner of the
ind that if they had to call upon him
it would be at short notice.—The plaintiff
took no notice of this letter and made no
preparation for securing the money.—On the
14th of April, ]"ll( F. telegraphed the
plaintiff as follows: “Three thousand dollars
absolutely necessary to hold your intere
in the land deal. —Will I draw?—Wire."
To this the plaintiff sent no reply.—In 1903,
the plaintiff learned that the speculation had
been successful and that large profits had
been made, but it was not until 1907 that
this suit was brought.— Held, that in view
of the special nature of the transaction, the
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plaintiff's refusal to contribute his share of
the money required to complete the pur-
chase, and his refusal to answer or take any
notice of both letter and telegram, justified
the defendants in acting on the :munl{mun
and belief that he had entirely abandoned
the contract and his interest in the purcha:
and that he did not intend being any lon,
bound by it.— Held, also, that the plain
delay in commencing a suit until long after
he knew that a large profit had been made
by a re-sale of the land, was, in the absence
of any satisfactory explanation, evidence that
his failure to pay the money, and his refusal
to answer either the letter or telegram, were
in fact intended at the time as an abandon-
ment of all interest in the transaction
Pugsley v. Fowler et al, 4 Eq., p. 122

€.

Resulting trust—suu post, section 11

Statute of Frauds. Col. 165

Sale of logs—An agreement for the sale
of logs contained a condition that the logs
were to be surveyed by any surveyor the
vendee might have in his employ and that
such survey was to be final.— Held, that
proof of such a survey was, in the le-nu:
of any charge of fraud or incompetency on
the part of the vendee's surveyor, a condition
precedent to the plaintiff's right to recover
the price of the logs, and that the trial
judge was in error in rejecting the evidence
of such surveyor on the ground that he was
not proved to have hwn a duly sworn sur-
veyor, appointed by the municipality and
under bonds. Patterson v. Larsen, 36, p. 4.

Specific performance to give bill of
sale —Specific performance will be decreed
of an agreement to give a bill of sale upon
ascertained furniture, sold and delivered
upon credit in reliance upon such agreement.
Jones v. Brewer, 1 Eq., p. 630

Specific performance to transfer trade
mark —In 8

March, 1804, the firm of G. §
sisting of the defendant,
, and his brother, C. W, DeF.,
a trade mark for a certain blend
of tea known as “Union Blend,"” which
was prepared under a formula made by
the defendant.—In May 1901, C. W. DeF.
assigned his interest in the trade mark to
the defendant and shortly after seems to
have retired from the business.—In May
1908, the business was put into a joint stock
company in which the defendant was by far
the largest stock holder, he paying for his
stock by assigning to the company all his
interest in the business, which he valued
at $50,000.—This assignment, dated June
20th, 1908, after particularly setting out
the real estate and chattels personal, contained
the following, *“and all personal property
of whatsoever nature and description owned
by the said H. W. DeF. in connection with
the business of the said H. W. DeF.'
There was also a covenant in the assignment
that the defendant would execute and deliver
all papers necessary to give a perfect title
to the property.—The trade mark itself
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not specifically mentioned in the assign-
~The defendant was elected president
company and for two years this trade

ok was used and the business carried on,
under his management.— lay,
he company being insolvent gned
th ntiff under Chap. 141, Con. Stat.
N. B. (1903).—On investigation, the
untifi. found that there was no specific
ment of the crade mark to the com-
ny which could be used for registry under
¢ Trade Mark Act.— Held, that the words
ed in the assignment were amply compre-
to pass the trade mark, and that
lant was bound to execute a specific
ment of it to the plaintiff as assignee
the company. Tilley, Assignee of deForest,
DeForest ¢t al, 4 Eq., p. 343.

Sub-let contract—See Lynch v. Wm,
Richards Co. Ltd., 38, p. 160; South West
River Driving Co. v. Lynch, 38, p. 242;

McLaughlin v. Tompkins, 44, p. 249.

Telegraph company—Exclusive righu
votice of contract—The E, & N. A. Rail-
way Co. were incorporated in 1864 under the
laws of the province of New Brunswick and
1869 owned a line of railroad from Fairville,

N. B., to Vanceboro, on the boundary Uf
t e of Maine,—In that year they entered
to an agreement with the plaintiffs, a com-
v incorporated in the state of New York,
e latter the exclusive right to erect
tain upon the land of the railroad,
lines of telegraph which should be the excly
ve property of the plaintiffs,.—The
N Rwy Co. agreed to transport

s employees of the plaintiffs, and ma-
used by the plaintiffs in erecting and
wintaining the lines, and not to transport
employees and matenals of any other
telegraph company at less than the usual
' ~The plaintiffs were to maintain one
re for the use of the railroad, and to furnish
egraphic facilities and supplies at a
nber of stations on the road.—The
ntiffs constructed lines of telegraph, and
cted them with their ~\~!cm m the
f Maine.—In 1878 the E. N. A,
Co.'s road was sold under .’\ dmrev:
the Supreme Court in Equity to the
J. & M. Rwy. Co.,, by whom it was
until 1883, when it was leased to the
B. Rwy. Co. for 999 years.—Both of
these companies had notice of the agreement,
and acted upon it.—In 1888 the C. P. Rwy.
Co. obtained running powers from the N, B,
Rwy. Co. over the line, and permission to
onstruct n line of telegraph along the
railroad. revent the construction of
the line nf telegraph, as being in breach
of the agreement of the E. & N. A. Rwy. Co.
with them the plaintiffs obtained an ex parte
injunction order, which it was now sought
to dissolve,— Held, (1), that the agreement
of the E, & N. A. Rwy. Co. with the plaintiffs
was not void as an agreement in restraint
uf trade, or as creating a mnnnpuh, and
being contrary to public EUIIC‘ (2) that
the agreement in respect to the transportation
of employees and materials was not invalid

gra
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under section 240 of 51 Vict,, c¢. 29 (D);
(3) that the plaintiffs, though incorporated
in the state of New York, could validly
contract with the E. & N. A. Rwy. Co.
and enforce the agreement by a suit brought
in this country; (4) that the agreement was
not invalid under section 92, sub-section 10a
of the B. N. A, Act 1867; (5) that the N. B.
Rwy. Co., having leased the road with
notice of the agreement, and having ac.
quiesced in it, were bound by it. Western
Union Ttltgrap Co. v. N. B. Rwy. Co.,

P. Rwy. Co., and St. J. & Maine Rwy Co.,
Eq. Cas., p. 338,

6. Evidence to vary.

Agreement in writing—Secret trust—
On September 7th, 1907, a written agreement
was entered into between the plaintiff D, D,,
and the defendants C. McM, and L. McM.
for the sale of certain lands, the title to which
was vested in the defendants, for the sum of
$200.—At the time there was a verbal
understanding between the parties to the
agreement and S, D., the mother of the
plaintiff, that the agreement was only to be
used to raise money to pay the creditors of
the plaintiff and S. D., and was not to be
used for any purpose until the assent of
R. C. D, the father of the plaintiff, had been
obtained.—The agreement was never used
for the purpose ni p1\inu the creditors and
the assent of R. D. to it was never ob-
tained.— Held, llut the agreement was
valid, although the assent of the plaintiff's
father was never obtained, and that the verbal
agreement not to use was only a collateral
agreement, and did not affect the validity
of the agreement itself.— Held, aiso, that
the defendants are liable to account to
the plaintiff for the moneys received by
them on the sale of the property, subject to
the trust that such moneys be held for the
benefit of the creditors of the plaintiff and
his mother. Donald v. McManus et al,
4 Eq., p. 390.

Composition deed—The rlamnﬁ"s credi-
tors, under a composition deed, sought to
recover from the sureties of the wmpuundmg
debtor an instalment based on the debt
signed for, which was greater than the debt
they were entitled to rank for according
to the schedule of creditors attached to
the composition deed.— Held, that the
plaintiffs were not precluded from recovering
on the ground that there had been a variation
of the contract. Sellick et al v. Grosweiner,
38, p. 73

7. Formation of Contract.

Advertisement, Offer by—Public com-
petition—The defendants, by public ad-
vertisements, offered a piano as a prize to
the person who would guess most nearly
the weight of a large block of soap, exposed
for that purpose at a public e ibition.—
Three persons were chosen to act as judges
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and determine the winner.—It was also a
condition that the participants in the contest
should buy and give defendants’ soap a fair
trial—Held, on demurrer (1) that there
was a consideration for the contract; (2)
that the contest involved skill and judgment
and did not come within the meaning of a
lottery; (3) that the general allegation of
the performance of all conditions necessary
to entitle the plaintiff to recover was, on
demurrer, a sufficient averment of the
performance of such conditions.—Where a
person by public advertisement agrees, on
the performance of any defined act or con-
dition, to pay a specific sum of money, he
becomes bound on notice by anyone who in
fact does the act or performs the condition
provided the act or condition is not illegal.
Dunham v. St. Croix Seap Mfg. Co., 34, p.
243,

Competition at exhibition—Three pro-
prietors of blends of tea exhibiting their
teas at a public exhibition held by the
defendant society allowed their teas to be
judged by a committee appointed by the
society, in competition for a gold medal
offered by the society.—During the exhi-
bition each of the ccmpetitors served the
public gratuitously with samples of made
tea, and tea was served by them to the
committee in the same way that it was
served to the public.—The committee having
awarded the medal to the plaintiff, a com-
etitor, held, that there was consideration
or the offer, entitling the plaintiff to the
medal.—Where the executive of the above
society adopted a resolution to award medals
to all displays of merit or excellence of goods
on exhibition, the awards to be made by
regularly appointed judges; and the general
manager uil the exhibition, who was vice-
president of the executive, and a member
of a committee of three to appoint judges,
thereupon arranged the above competition
and with a co-member of the committee
to select judges, named the judges for the
competition, it was held that the competition
must be taken to have been ixrmulc‘f hy the
society., Peters The Agricultural Society,
District No. 34, 3 Eq., p. 127,

Consensus ad i
suit for specific performance of an

idem wanting—In a
alleged
parol agreement for the sale to the plaintiff
by the defendant of a piece of land, the bill
alleged the ugrcumunl to be that the plaintiff
should take the land subject to a mortgage
on_payment to the defendant of $100.00,
—The plaintiff's evidence proved the agree-
ment,to be that the amount payable to the
defendant to be secured to him by a
second mortg on the land.—The defend-
ant's  evidence proved that the plaintift
was to pay off the mortgage then on the
land, and give the defendant a mortgage
for amount payable to him.— Held, that
there was no concluded agreement lvul.wcen
the parties, and that the bill should be dis-
missed, but, under the circumstances, with-
out costs, Calhoun v. Brewster, 1 Lq., P
29,
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Consensus ad idem—See Kennedy Island
Mill Co. Ltd. v. The St. Jokn Lumber Co.,
38, p. 202.

Locus of contract—The plaintiff, an
extra-provincial corporation sued defendant
on a contract made in New York, by which
plaintiff was to ship goods at ‘Toronto to
defendant in Sussex, N, by freight,
defendant to pay freight.—The pl.unhff
shipped the goods by express and prepaid
the charges which were afterwards paid by
the defendant.— Held, this was not carrying
on pusiness within New Brunswick as
the title to the goods passed in Toronto
Culbert v. The McCall Co., 40, p. 385,

See also Payson v. The Equity Fire Insur-
ance Co., 38, p. 436,

8. Illegal Contracts.

Appropriation of payments—When a
debtor pays money on account to his creditor
and makes no appropriation, the creditor
has the right of appropriation and may
oxercise the right up to the last moment
by action or otherwise; he may even appro-
priate in satisfaction of a debt for which
no action would lie by reason of the illegality
of the transaction out of which the debt
originated. Mayberry et ol v. Hunt et al,
34, p. 628,

Assi of a franchise—The South-
west River Driving Co. and the Up
South-west Miramichi Log Driving
incorporated companies, having the exclusne
right within certain limits to drive the
lumber cut on the South-west Miramichi
and collect the tolls fixed by statutory au-
thority therefor, made an arrangement with
the plaintiff to do the driving for the season
of 1904, and to receive as compensation the
tolls allowed the corporations by law.~In
an action by the plaintiff against the defend-
ant company for tolls for driving its lumber,
the trinl judge ruled that there was no
liability from the defendants to the plaintiff,
— Held, (per Tuck C. J., Barker and McLeod
i [ llnmngtun and L;mdry JJ. dissenting),
that the ruling was right that the powers
conferred and duties imposed by the legis-
hlvn on the driving companies could not

delegated or tr.mslcrch, and no action
u-uH be maintained on a contract based
on such transfer. Held (per Hanington and
Landry JJ.), that the arrangement between
the driving corporations and the plaintiff
a reasonable and proper method of
g on the work which by their acts of
poration the companies were bound to
serform, and, having been made with the
cnowledge and consent of the defendant
company, it is liable to the plaintiff on an
express or implied contract to pay the
amount agreed upon. Lynch v. William
Richards Co. Ltd., 38, p, 160.

Assignment of lumber driving fran-
chise—The plaintiff, an incorporated com-




161 CONTRACT. 162

with the exclusive right to drive lumber
the South-west Miramichi River within
¢ company's limits, and of collecting tolls
xed by law therefor, contracted with the
fendant, in consideration of bonus to
¢ paid by him to the company, to allow
im to do the driving and receive the tolls.
Held, that the contract was against the
iblic interest, and invalid. The South-west
River Driving Co. v. Lynch, 38, p. 242,

Crown lands, Sale of—An agreement
ctween two intending purchasers of Crown
1 lumber licenses to two lots, neither
inting the whole of the lots, not to bid
wgninst each other at the public sale, but
one should bid them in for their joint
enefit is not illegal. ITrving v. McWillsams,
1 Eq., p. 217. Laughlan v. Prescott, 1 Eq.,
106 followed in McGregor v. Alexander, 2
Eq., 54

Distress for rent due under illegal lease

Replevin will lie to recover goods dis-
trained for rent in arrear under an illegal
lease.~The maxim in parti delicto potior
t conditio passidentis 1s applicable only
when the possession results from the act
of the parties, and not when it results from
me incident attached to a legal instrument,
per Tuck C. J., Barker and McLeod JJ.,
Hanington and VanWart J]. dissenting).

Held (per Hanington ].), an illegal con-
tract is valid as between the parties thereto
r all purposes that can be accomplished
\\Hnuvxl the aid of a Court, therefore that
crson must fail, who is first compelled Lo
Court in motion in order to obtain
aid.—Held (per VanWart ].), the
Court ought not to assist any of the parties
to an illegal transaction, therefore, in the
ve case, the parties should be restored
to the position in which the writ of replevin
und them, that is an order should be made
» restore the goods replevied to him out
whose possession they were taken by the
ocess of the Court.  Gallagher v. McQueen,
35, p. 108,

Indemnity—Purchase of liquor to be
disposed of contrary to law —The plaintiff
reed, subject to the general control and
pervision of the defendant, to act as man-

r of defendant’s hotel situate in the City
t Moncton where the Canada Temperance
\ct is in force.~At the request of the defend
t plaintiff purchased, in his own name in
e city of Saint John, intoxicating liquor,
be supplied to the hotel guests and sold
¢ bar—There was no proof that the
ndor knew that the Canada Temperance
Act was in force in Moncton.— Held, that
wing knowledge that the liquor was to
Le disposed of contrary to law, the plaintiff
could not recover from the defendant on
her promise, express or implied, to pay or
mdemnify him ‘against payment for the
liquor.  Wilkins v. Wallace, 38, p. 80.

Lease of hotel—Violation of Canada
Temperance Act—V, leased hotel premises

to M. in hislifetime, in which, to the knowledgc
of all parties, liquor was sold contrary to th:
provisions of the Canada Temperance Act.
~Held, that the lease was for an unlawful
purpose and was therefore void, and plaintff
could not recover rent due. Vanbuskirk
v. Mc Naughton, 34, p. 125.

Official salary, Reducing—An arrang
ment entered into by the plaintiff, the
commissioner of the City Court of Moncton,
an officer appointed by the lieutenant-gover-
nor in council, with the city council of the
city of Moncton to accept a reduction of
his salary, which arrangement had been
assented 10 by hoth parties and acted upon
for a period of five years, is binding and can
not be repudiated on the ground that it is
void as against public policy. Kay v. The
City of Moncton, 36, p. 377,

Pleading—Though the defendant has
not pleaded the illegality of an agreement
by his answer, if its illegality is disclosed by
the pleadings the Court will not enforce it
Irving v. McWilliams, 1 Eq., p. 217,

Public policy—Parties cannot contract
themselves out of the jurisdiction of a Court
—(Per Mcleod and Barry J]). Can. Fair-
banks v. Edgett, 40, p. 411.

Restraint of trade f\lunopuly —Tele-
graph lines—The E. & A. Railway Co.
were incorporated in l\l:l under the laws
of the 1.rn\u|w of New Brunswick and in
1869 owned a line of railrcad from Fairville,
N. B., to Vanceboro, on the boundary of
the state of Maine.—~In that year they
entered into an agreement with the plantiff
a company incorporated in the state of New
York giving the latter the exclusive right
to erect and maintain upon the land of
the railroad, lines of telegraph which should
be the exclusive property of the plaintiff.

I'he E. & N. A. Rwy. Company agreed
to transport gratis emplovees of the plaintiffs,
and materials used by the plaintiffs in erect-
ing and maintaining the lines, and not to
transport  the and materials of
any other telegraph company at less than
the usual rate The plaintiffs were (o main-
tain one wire for the use of the railroad, and
to furnish telegraphic faclities and suppliex
at a number of stations on the road.—The
plaintiffs constructed lines of te
connected them with their sy
state of Maine.—In 1878 the . A
Rwy. Company's road was sold under a
decree of the Supreme Court in Equity to
the St. J. & M. Rwy. Co,, by whom it was
run until 1883, when it was leased to the

nployec

B. Rwy. Co. for 999 years.—Both of
these companies had notice of l} A)hnm nt
and acted upon it.—In 1888 t ¥

Co. obtained running powers [rom th
Rwy. Co. over the line, and permissi n to
construct a line of !clcgr.’uvh along the
railroad.—To prevent the construction of
the line of telegraph, as being in breach of
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the agreement of the E. & N. A
with them, the plaintiffs obta
parte injunction order, which it

ht to di ITeld,

Wagering policy !
A policy of life insurance in the plaintiff’
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of life insurance
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property of defendant compa y agree-
ent dated Aug. Tth, 1903, rtullng the
stion and that the company had arranged
through R. to execute an option to P. and
. for 2640,000, it was witnessed that if
the property was purchased in accordance
vith such option “or mutual modification
{ the same’ the company would pay to R,
r his assigns, any excess realized above
e option price of $362.586.—R. immediately
fterwards assigned a one-half interest in
> agreement to the plaintiff, —On October
2, 1905, a sale was made to I. P. Co, for $675.
000.—By agreement of the same date the
lefendant company agreed to pay P. and C,
£100,000 for their services in  connection
ith the sale leaving $575,000 as the net
to the company from the sale.
the sale the company, having no
f the assignment by R. to the plain
wreed with R, that his option
r $580,000.~-The plaintiff claimed
f the difference between the sum
by the company from the sale and
Held, that the company, having
of plaintiff's assi nt, were frec
al with R, and that consequently the
inge made by R. in his agreement with
mpany was hinding on the plaintiff,
vhom therefore thete was n thing coming.

IC

Winslow v. The Wm. Richards Co. Lid., 3
1o p- 48
Modification of Contract—\ odifi-
tion « a contract mean morg anoan
ctension of it.—An extension has refer
nee t ume modification to  terms,
An option at hﬂ.m-v terms but referring
to t une property may be a modification
wnother option between the same partie:

the two may differ as to price
¢ time may have elapsec
nation of the one and

other. Id

11. Statute of Frauds.

Confession of judgment consideration
[ur payment of debt ol’ another -5, in

iion of B, giving him a confession

1gr t v for a debt
him hy B. gave !'. « verbal promise to
t promissory of B. in favor
1 not pay them.—B. assigned his
tion against S. to the plaintiff,
e executrix of A.—Held, that the promise
to pay the notes was an original promise

mded on a new consideration and was not
L promise to pay the debt of another within
e Statute Frauds, and need not be in
riting.  Allen Executrix v. Sheyn, 35, p. 635

Part performance—\When a contract,
ing on parol 1 v on parol, ha
n partly performed by the purchaser,
¢ vendor will be precluded from setting
Statute of Frauds, and specific per-
will be decreed if the contract is
so where the Court found that
|I.unlx|\« had entered into an agreement

pa

with the defendants, which was not entirely
in writing, for the s fe of a leasehold property,
and had put them in possession and the
defendants had paid part of the purchase
price, made repairs to the property and
collected the rents, specific performance was
decreed. Moses v. French et al, 43, p. 1.

Pleading—In a suit for specific perform-
ance of an agreement for sale and purchase
of a leasehold interest in land, it is not
necessary that the defendant plead the
Statute of Frauds in an answer denying
the agreement in order to set up the defence
at the hearing. Johnson v. Scribner et al,
Eq. Cas., p. 363.

See LuUnhuan Dykeman, 43, p.181C. D.

Resulting trust—Money paid on un-
dertaking to mortgage or convey—A\
married woman procured the plaintiff to
make payments from time to time on account
of the principal and interest of a mortgage
on freehcld property forming part of her
eparate estate, by verbally undertaking to
have an assignment made of the mortgage,
or to convey the mortgaged premises to
the plaintifi, — Held, that the agreement not
being in writing could not be specifically
enforced, but that it was binding on the
separate  estate  of  the marriedl woman,
incluling the realty, and that the plaintiff
shonld be paid out of the same, with interest.
Budley v, Bulley, Eq. Cas., p. 450

Resulting trust—An agreement under
which a Crown land lumber license was vid
in at public sale at the up-set price by the
defendant, in whose name the license was
issued, for the plaintif who had paid to
the defendant the up-set price previous to
the sale, does not relate to an interest in
land within the Statute of Frauds, and if
it does, as the purchase money for the license
was paid by the plaintiff, and a trust thereby
esulted in nis favor by construciion of
law, it can he established by ol evidence
under the Statute of Frauds, c. 7¢ oy
s. 9. McGregor v. Alexander, 2 Eq., p. 54.

See also Frye v, Fi 1, p. 569,

12. Work, Labour and Services.

Alternative remedies for wrongful
dismissal —If an employee, claiming he
had been wrongfully dismissed under a
contract of hiring, elects to treat the con
tract at an end and brings an action on
the quantum meruit for his services, he can
only recover for the time he has actually
erved and a subsequent action on the
same  contract for damages for wrongful
dismissal will be stayed. Gregory v. Williams
et al, 44, p. 204.

Contract—Entire or divisible ~-Quan-
tum meruit—The plaintiff agreed to manu-
facture and deliver to defendant a quantity
of crates,—When delivered they did not
prove up to sample and about three-quarters
were returned to plaintiff who altered and
re-delivered them.—The total purchase price
amounted to $700, of which the defendant
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Action, Survival of —~Form—Pleading
Where one converts to his own use, and sells
the goods of the plaintiff and dies after
writ issued, but before declaration, the
action may he continued against his execu-
tors, and they are liable on a count for money
had and received In this case the
declaration was in trespass and for con-
version, and upon the argument of the
motion for a new trial, application was made
to add a count for money had and received
Held (per Hanington, Landry and Gregory
JJ.), that as the only fact in dispute, namely,
the existence of a tenancy between the parties
had been passed upon by the jury in favor
of the plaintifi, and as no possible injustice
could be done to the defendants, the amend
ment should be allowed—(per Barker
and McLeod JJ.), that as the proposed
amendment introduced a new form of action
to which there were on the record no suitable
pleas, and upon which there was no issue
joined or damages assessed, the amendment
proposed was improper and should not be
allowed at that stage of the case. Frederick
v. Gibson et al, Executors etc. of Gibson, 37,
p. 126,

VERSION

Bill of sale—Estoppel—F. claimed to
be the owner of a horse that S, had yl\«n
her for the hoard of herself and child.~
being nuh ited to H., left the province ¢
H. seized the horse as the property of
under an absconding debtor's warrant
While the h was in the possession of
the sheriffi under the warrant, negotiations
were had with H, by persons professing
to be acting for F., and a bill of sale of the
horse was given to H. and the horse was
returned to F.—The amount secured by
the bill of sale not having been paid, H. seized
the horse under the bill of sale, and F. brought
an action in the Kent County Court against

for a conversion of the horse.—~On the
trial the judge told the jury that the only
question was, who was the owner of the
horse at the time it was taken, and that the
plaintiff was not estopped by the bill of
sale from recovering in the action,— Held,
on appeal from a judgment affirming a verdict
entered on a finding on this direction, that
the direction was right (Landry J.) dissenting.
Hannay v. Fraser, 37, p. 39

1d

Conditional sale of goods - Contract
completed by taking judgment A pur-
chased goods from B. and gave an acceptance
for the price.—Across the end of the accept-
ance was printed the usual lien clause resery-
perty in the vendor till payment.
acceptance not paid at maturity,
and subsequent to maturity A, sold the goods
to C. who purchased for value without
notice,—After the sale to C., B. sued A, on
his acceptance, recovered judgment and
placed a fi. fa. in the sheriff’s hands, but
nothing was realized on the execution
In an action by B. against C. for conversion,
held, that the recovery of judgment by
B. against A. on the acceptance was an ele

tion to treat the contract completed, and
passed the property, and that B. could not
recover against C.  Purtle v. Heney, 33,
p. 607,

Conditional sale to infants—An infant
can not maintain trespass for taking pro-
perty held by him under a contract of sale
with the defendant which stipulated that
the property should not pass until payment,
where there had heen a default in payment
of part of the purchase money. McGaw
v. Fisk, 38, p. 354,

Conditional sale—Title to chattel—
W. delivered a horse to P. receiving in
exchange the following agreement in writing
signed by P.: “January Sth, ), Twenty-five
days after date 1 promise to pay to the
order of W. the sum of $55.00 for value
received or return with $5.00 hire.""—P.
kept the horse until February 15th following
when he assigned it with other property to
ecure a loan of 2600.00 repayable in one
year.~In an action by W. against the
assignee for conversion, held, (1) that the
title to the horse passed on delivery to P.
with an option in him to return at the expiry
of twenty-five days.; (2) even if the agree
ment was one of “sale or return" the reten-
tion of the horse beyond twenty-five days
would operate to pass the title to P. and
in either case W, could not recover in this
action, Ward v. Cormier, 39, p. 567,

Sale by sheriff under execution—Goods
seized by the sheriff under an execution at
the suit of B, v. R. were claimed by E. R
the wife of R., as her property.—After a
formal levy it was arranged between the
sheriffl and E. R. that she should hold the
goods for the sheriff until they were required
for sale under the execution.—After the
seizure, and before sale, a suit was com-
menced by E. R, against the sheriff and a
declaration was filed containing two counts
Ist for seizing, taking away and converting
the plaintifi's goods; 2nd for detention.—
Part of the goods seized were sold, and part
released.— Held, that a verdict for the
full value of the goods sold was proper,
though the sale did not take place until
after the commencement of the action;
that, as far as the sheriffi was concerned,
the levy was effectual and complete.  Rideout
v. Tibbits, 36, p. 281.

L. and P. each carried on business in
Saint  John, buying and selling fruit.—P,
was a licensed auctioneer.—To avoid com-
petition between the parties it was agreed
that P. was to buy all the apples handled
by either in the market square, L. to furnish
the money when apples were purchased.
—All commissions on commission sales, and
net profits on sales of apples purchased were
to be equally shared.—Under this agreement
P. purchased the cargo of the Schooner C,
some 342 harrels. ter a part had been
sold, the sheriff umhr an execution in the
suit of R, v. P., seized, and, without removing
any of them, sold 62 barrels.—At the sale

WIS
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¢ sheriff, in answer to a bidder, stated
hat he was selling P.'s interest only, and
v ‘-H guarantee nothing, and he did not
er the barrels sold to the purchaser.—
i action of trover in the Saint John Coun-
Court against the sheriff for a conversion
{ the 62 barrels, the judge told the jury
it if they found that the apples were
purchased under the agreement on the joint
weount of L. and P, there was a conversion,
wnd the verdict should be for the plaintiff,
Held, on appeal, that the direction was
and there must be a new trial.  Ritchse
37, p. 36.

Sale of goods—Conversion of additional
qmmtll\ Estoppel--The plaintiff agreed
t ‘ll 10 feet of curbing stone to one P
iad a contract to place curb stones in
wn of W.—Prior to this agreement,
wn, with the plaintiff's knowledge, but
it any authority or permission on hi
except such as can he implied from
e fact that he saw the town's servants
the stone and made no protest or
jection, had taken away and made use
174 feet of plaintifi's curbing stone.
laintiff sent a bill for all the stone to P
ind at his request the town held back P.'s
payment so as to force a settlement of the
bill, but P. refused to pay the plaintiff for
re than 40 feet.—The town being threat
ed with suit by P. paid him, and the
intiff then sued the town in trover for
nversion of 174 feet of stone.— Held,
ing the judgment of the County Court
that the plaintifi's conduct did not
him from recovering against the
and a verdict was ordered in his favor
for the value of 134 feet. Fisher v. Town
f Woodstock, 39, p. 192

Storage of goods—NM\ere permission by
e defendant to store goods in defendant’s
n, with knowledge of a dispute as to the
title of the goods, but without intent to
exercise dominion over the same, does not

nstitute the defendant a tortfeasor and par-

ipant in the conversion.—Here, in the
the evi

mon of the majonty ol t T
lence did not prove any intent on the part o
e deferdant tr convert the goods in dispute
wnd the finding of the trial judge that there
reversed er
ry and White
Donald v

had been a conversion wa
Barker C . Gire

i andry ],
Fulton, 39, p. 9

Trover—Goods covered by bill of sale
E. F., who was the husband of the
plaintiff .m-! a livery stable keeper, being
m"u»u 1 to C,, in December, 1805, gave him
a chattel mortgage of his st which was
in the terms following: “All and singular the
goods, chattels and property mentioned and
set out in the schedule hereunto annexed
marked A, which is to be read in connection
with thee presents and form a part thereof,
and also any and all the property that may
hereafter during the continuance of these
presents be brought to keep up the same in
lieu thereof and in addition thereto, either
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by exchange or purchase, which so soon as
obtained, and 1n actual or constructive
possession of the said party of the first part
shall be subject to all the provisions of this
indenture."—The schedule was as follows:
“Eight hnm and harnesses now in livery
stable owned by said J. E. F.; six waggons in
store house; four pungs, coach harness,
buffaloes and robes now in said stable.'—
In March, 1806, ]J. E. F. being indebted to
the pl.mmﬂ his ‘wife to the extent of six
hundred dollars and upwards, gave her a
chattel mortgage in which the property
conveyed was described in almost the same
\wrx]\ as were used in the mortgage to C.;
but the schedule thereto, after enumerating
]mllu dly a number of articles concluded
s follows: “Also all other goods, furnishings,
.ml articles and materials now or hereafter
during the continuance of these presents
used in connection with the livery stable
now owned by the said J. E. F. and all
fter acquired therein,"—In
assigned to the defendant
which had been reduced to
consideration of $250, but the
assignment was silent as to after .m]mh'l
property.—In September,
gave a further chattel ||\w|lv age to defendant,
which covered all the property he had form
erly mortgaged to plaintiff, and shortly
after handed him a delivery order authorizing
defendant to take possession of everything
connected with the livery stable busine
which defendant did.—Plaintiff had also
given to her husband one hundred dollars
with which he was to buy for her a phaeton
buggy.—He, without her knowledge, bought
a buggy on credit for one hundred and forty
dollars, which he delivered to his wife, and
which was accepted by her.—This buggy,
though not mentioned in any of the mort
gages, was seized by defendant when he
took possession under the delivery order.—
In an action of trover for the conversion
of the phaeton buggy and all the property
conveyved to secure the plaintifi’s debt,
except such as was covered by the mortgage
to C, held, (1) that the mortgage was not
invalid by reason of its having been made
by the husband directly to the wife; (2) that
there was no evidence that it was made to
delay or hinder creditors; (3) that it contained
a sufficient description of the mortgaged
property to satisfy the Bills of Sale Act
(1893); (4) that it was sufficient to cover
after acquired property; (5) that it was not
bad under the Act 58 Vict,, ¢. 6 (Assignment
and Preferences Act); (6) that the mortgage to
C. and the assignment thereof to defendant
were insufficient to cover after acquired
property; (7) that the circumstances under
which the phaeton buggy was purchased
made it the separate property of plaintiff,
and as such not liable to seizure by defendant
Fraser v. MacPherson, 34, p. 417,

B

property here:
]ul\ 1806

Trover —Sale of goods Failure of con-
sideration—V ., desirous ‘of purchasing a
lot of land in possession of F., was negotiating
with him about it, but no agreement  of
purchase had been arrived at, a dealer
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solvent tion t 1 nt

CONVERSION AND TROVER COSTS.

Adjournment of trial

mortgagor

Administrator f

Amendment to introduce facts occur-

ring after commencement of suit
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Appeal from summary conviction
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wrd of railway commissioners, Ap- Y
lication to 1 parte Grey, 37, 604 |
I (
B Costs on amendments—See | | i
( Per Bar in Iick den et al, 35, il; Und f
f ( Yuwa Rer Read M . {
1 ' |
Counsel fee, power to allow—A sui
Canada Temperance Act—Excessive was ¢
ts —Jurisdiction—A Supreme Court,—B 1 t v il
tever |
\ fr e |
871 A 1 1 |
' ‘! ( 18 " f o4 i
] \ 11 3.~ Held tha wa [
| I ’ ', 74 nower t Act |
i B. Railway ( sl v. Kelly, 1 Eq., p. 156 |
Conduct of parties f T 1
roy £3140.50 County Court appeal {
$300.00 Plaintif Court will not a 1 vl
taxe 1 pa cost L ( ( L il |
lolandant shoull be cartiBed plication mad il
to the ( rt | ilu Pherson v. Samet
M, p. 559
County Courts—Imp. \!.I(u!t‘ 43 Eliz.,
€. 6—The Imperial Stat .!Ih o 6,
i mg a wge to T u iepnive a !
laintiff of costg, 18 in foree in this province |
ind is made applicable to County Court
by section 68 of the County Court Act, 1897 !

Warman v. Crystal, , P. H62

Death of sole plaintifft—Where, on the
death of a sole plaintiff, the Court, on the
g of the defendant, orders that

representative revive the suit, or,

attempting to n
ter contingent in default, that the bill stand dismissed,
such dismissal will be without costs. LeBlanc
v. Smith, 1 Eq., p. 57,

!

w"lt!nl\l‘ of thi mat {

yon the settlement of other dealing; !

¢ -,‘n'n which are distinctly i
there should be no order as to cost

i ymbe v. McLellan, 4 Eq., p. 1 Defence and disclaimer—A defence and ’

I

disclaimer to whole bill cannot be put in,
| See also Mc Kensie v. McLeod, 4 Eq., | and where this is done defendant will not
| post “Mortgag Col, 182 be allowed costs on bill being amended. Rob-
erts v. Howe et al, 1 Eq., p. 139,

nsolidation of suits—In Equity pro-

!
! ceedings, where there are several suits and Defendant not appearing to support
thev have been carried on 2 N cee .wv answer—Where in a tion suit one
nd t of the defendant 1 not appear at the

o r was unsupported
out,— Held by evidence, and was assumed by the Court
, VanWart | nting), that Hu- to be unnecessary, he was held not entitled

be considered as consolidated, toany co Shields v. Quigley, 1 Eq., p. 154

hearing, and hi
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Disclaimer after delence entered—A
defendant who answered, and later on filed
a disclaimer, lost costs, even though successful
in having the bill dismissed against him.
Mc Kenzse v. Mcleod et al, 4 Eq., p. 72.

Disclaimer — Special circumstances —
Defendant being asked by the plaintiff if he
claimed any interest in certain machinery
upon premses mortgaged to the defendant
made use of equivocal language not amount-
ing to a disclaimer.--Upon being made a
party to a suit for the recovery of the ma
chinery, he disclaimed.—The plaintiff did
not accept the disclaimer, and the cause
proceeded to hearing.— Held, that the hill
should be dismissed as against the defendant,
but without costs, Lame v. Guerelte et al.
1 Eq., p. 199.

Ejectment—Equitable defence—In an
action of ejectment where the defendant
pleads he is entitled to possession on equitable
grounds under an agreement of purchs
which he is ready to carry out, and the judze
trying the case without a jury finds that the
plea 1s proved, it is pm;m under section 134
of cap. 111, C. S. 1903, to order a verdict for
the defendant, althe -n,Jx he legal title and
right to possession is in the plaintiff, and the
effect of verdict is to deprive the plaintiff
of the costs of the ejectment. Sowes v,
Ouillette, 37, p. 393.

Election petition—Setting aside order
enlarging time to serve—5Sce McLeod v
Gsbson, 35, p. 376,

Equity Court—Answering aiter notice
of motion “pro confesso'—Where, after
notice of motion under section 28 of \)n;:ler
49, C. 8. N. B. to take the bill pro confesso
lor want of a plea, answer or demurrer, the
defendant files and serves an answer, he must
offer to pay the costs of the motion up to
the time of filing the answer, or be subject
to terms of payment of costs on being let in
to de(uul \Iumhuh’r et al v. White et al,
Eq. Cas,, p. 59.

See also Sayre v. Harris,

. Cas., p. 94

Equity Court—Appearance after notice
of motion “pro confesso’—Under section
29 of chapter 49, C. 8. N. B, a defendant not
appearing within one month after the filing
of the Tall, but ~mk|nu to appear before
motion is heard to take the bill pro confesso
for want of an appearance, will only be allowe
to do so on offering to pay the costs of the
notice of motion and undertaking to answer
within the time he would have had had he
Ern;n rly appeared.  Arbuthnot The Cold-
rook Rolling Mills Co., Eq. Cas, p. 5l

Executors—A\n executor has to pledge
his own credit for the costs L suit against
the estate; he is therefore entitled to per-
sonal security irrespective of any debt due
by his testator. Astom v. McDonald, 2
Eq., p. 324.

Fllherles Act—Section 18 of “The Fish-
eries Act” as amended by the Act of 1898
enacts Except as herein otherwise pro-
vided, every one who violates any provision
of this act or of the regulations under it,
shall be liable to a penalty not exceeding
$100 and costs, and, in default of payment,
to imprisonment for a term not exceeding
three months, and any fishery officer or
justice of the peace grant a warrant
of distress for such penalty and costs,"—
R. was convicted under this section, and fined
$20.00 and costs.—Both fine and costs were
remitted under sub-section 6 of section 18
which provides that *Persons aggrieved by
any such conviction may appeal by petition
to the minister of marine and fisheries who
may remit penalties and restore forfeitures
under this Act,"—G., the prosecutor, applied
to the convicting magistrate for a warrant
of distress for the costs, claiming the minister
of marine and fisheries had no power to
remit the costs.—The magistiate refused to
issue the we mm' and a mandamus was
movel for (per Tuck C. J., Hanington
and McLend H i "nv the minister had no
power to remit the c and it was the
duty of the magistrate to issue the warrant
f distress for their recovery, and that the
mandamus  should —Held (per Barker
and Gregory ]].), that the penalty having
been renutted, the magistrate had no pow
to proceed to collect the costs, or, at all events,
his right wa doubtful that the C ourt, in
the exercise of i3 discretion should refuse
the mandamus.— Held (per Landry J.), that
as in the section in question the term ‘‘penal-
ties” included the costs as well as the fine,
the writ ought not to issue. Ex parte Gilbert,
36, p. 492.

o

Fraud—Charges of fraud against the
defendant were preferred in a number of
sections of the hill for an accounting which
charges were unsupported at the hearing,—
Held, that the decree in plaintiff's favor for
the balance due by the defendant on over-
ayment should be without costs, and that
he defendant should have the costs of the
cections of the hill alleging fraud. Cushing
\u[{:hm Fibre Co. Ltd. v. Cushing, 2 Eq.
39; 37 N. B. R., p. 313.

Fraud — \Ilenanons against probate of
ill—=Sec In re Lstate of Wm. J. Davis, 40,
5

Guardian ad litem —Defendant of un-
sound mind —Unsoundness of mind  of
defendant in a partition suit proved by
affidavit under Supreme Court in Equity
Act, 53 Viet,, ¢, 4, s. 80.—Application refused
m i partition suit, that costs of appointing
guardian ad litem of defendant, a person of
unsound mind, not so found, and of proving
her unsoundness of mind by affidavits, be
borne by defendant’s share in estate.  Masters
v. Masters, 2 Eq., p. 486.

Injunction —~Costs of interlocutory in-
Junction when decree dismissed on
appeal—A suit was brought for an injunc
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tion and other relief, and application was
made for an interlocutory injunction.—The
lefendant opposed the motion, which was
ts.—On appeal the motion
the hearing of the suit a
le de in plaintiff's favour.—On
ippeal the decree was reversed, the bill was
lismissed with costs and the injunction
sedered aissolved.— Held, that the defendant
vas entitled to the costs of opposing the
interlocutory application as costs in the
canse. V. B. Rasway Co. et al v. Kelly,
1 Eq., p. 156.

Injunction (Mandatory) interim—Ob-
struction removed before hearing—The
defendant, the owner of a saw mill on a
floatable river, erected hooms in connection
therewith, which, with logs of the defendant,
impeded the passage of logs of the plaintiff.

-The obstructions were removed before
the hearing, but after notice of motion
had been given for interim mandatory
imjunction, which was granted.— Held, that
the tll should be disrmssed, but without
costs, and with costs to the plaintff of the
taking out and service of the injunction order.
Watson v. Patterson, 2 Eq., p. 488,

Judgment by default—New trial—
Where plaintiffl obtained judgment in an
undefended action, the defendant not being
present or represented at the trial on account
of the mistake or misapprehension of counsel,
and the ments of the defence were shown,
the Court, 1n 1ts discretion, ordered a new
trial upon defendant paying the costs of
the undefended trial and of opposing the
motion for a new trial and giving security
for the payment of any judgment that might
be recovered upon a new trial.—Dickenson
v. Fisher, 3 T. L. R., 459: Holden v. Holden,
102 L. T., 308; and Trueman v. Wood, 18
N. B. R. 219 followed. Ferguson v. Swedish
Canadian Lumber Co. Lid., 41, p. 217.

Judgment creditor joined in fore-
closure suit—A judgment creditor, who
has registered a memorial of judgment, is
a necessary party to a suit to foreclose a
mortgage on land belonging to the wife of
the judgment debtor.—A judgment creditor
made a party to a foreclosure suit under
the above circumstances, upon disclaiming,
will not be liable nor entitled to costs, though
continued in the swt after disclaimer.
Horn et al v. Kennedy et al, Eq. Cas,, p. 311,
followed in Nicholson v. Reid, 1 Eq., p. 607.

Mortgagee's costs—Redemption suit—
A mortgagee will not be deprived of his
costs 1 a redemption suit made necessary
by a dispute as to the rate of interest to
which he was entitled.—A mortgagor was
indebted to the mortgagee in a sum in
addition to the mortgage debt.—He made
several payments in money and goods to
the mortgagee.—He apphed by his solicitor
to the mortgagee for a statement of the
payments made on the mortgage and of the
amount due as he wished to pay the mortgage
off. —Before answering, the mortgagee gave

notice of sale of the mortgaged property
under a power of sale contained in the
mortgage.—In his answer he stated that the
whole of the principal and interest at 12
per cent. of $31 was due, and that no
payments had been made on account of
the mortgage indebtedness.—The mortgagor
thereupon filed a bill to restrain the sale and
for redemption.—A reference having been
had to take account, the referee found that
a small payment had been made on the
mortgage, and allowed interest on the mort.
gage from its nmluri(y at six per cent, upon
a construction of a covenant in the mortgage
to pay interest at twelve per cent, and his
report was confirmed by the Court.— Held,
that the mortgagee was entitled to his costs
of suit. Thomas v. Girvan (No. 2), 1 Eq.,
p. 314,

Mortgage —Error in decree for redemp-~
tion—Decree of Court below in suit for
redemption vared without costs by correcting
a mistake in the calculation of interest.
Mc Kensie v. McLeod et al, 39, p. 230.

Mortgagee Joined In suit against
mortgagor—A mortgage sale under power
yielded a surplus of 0.20, out of which
the mortgagee applied to pay into Court
$246.89, being amount of a judgment against
the mortgagor, which the judgment creditor
sought by suit to have paid out of the
surplus as against the owner of the equity
of redemption in the mortgage.— Held,
that on the mortgagee paying into Court the
whole surplus, less the costs of his appearance
and application, his name should be struck
oulsof the suit. Boyne v. Robinson, 3 Eq.,
p. 57.

Mortgagor, Unnecessary pleadings by,
Tender—In a suit for redemption when
the mortgagee hampered and oppressed
the mortgagor, and obstructed his suit in
every possible way, held, the mortgagee,
while entitled to the general costs of suit,
would lose the costs of his own unnecessary
pleadings, and would be compelled to pay
the costs of any such pleadings by the
mortgagor as were occasioned by his pro-
cedure.—If there had been a sufficient and
unconditional tender by the mortgagor before
suit, the mortgagee would have been liable
for the costs of the suit. McKensie v.
McLeod et al, 4 Eq.,p.72; 30N.B. R, p.230.

New trialVerdict against evidence—
Where the Court was of the opinion that
the preponderance of evidence was greatly
in favor of the defendant, against whcem
a verdict had been rendered by the jury,
and the trial judge was not satisfied with
the verdict, a new trial was ordered.— Held
(per Tuck, Landry and VanWart JJI.), the
plaintiff's costs to be costs in the cause to
the plaintiff in any event.— Held (per Barker
and Hanington J].), the rule should be made
absolute on the yment of costs, Maxweil
v. Malcolm et al, 33, p. 595.

Nominal party—In a suit to restrain the
sale of property by K., an auctioneer, at
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Partial success—See St. John River S. S
Ad. v, Crystal Stream S. S. Co. Ltd., 41,
308

Partition sale—Refusal to partition
Where a co-tenant refused to
bly partition a piece of land, and
led to strip it of its timber, the cost

red to be paid
i " his sharc
the proceeds of the de. Casssdy v
ssdy el al, Cas., p. 180,

Partition suit—Guardian ad litem
plication refused in a partition

horne

te. Masters Masters,

wre in
Eq., p. 486

Partitic

suit—Set-off vendee of
& foF: 1 1

costs—Whe 1 land
1 previous to the W«
euit established ; th
or, and th in
fault of his, the ve 0 the
15 held deduct
costs from the purchase Pat
terson v. Patterson, 3 Eq., p

vy pleadings

uit one of the defend

Partition suit—Unneces
Where in a partitic

ints did not appear at the hearing, and hi
inswer was unsupported by evidence, and
was assumed by the Court to be unnecessary,
e was held not entitled y costs.  Shields

Cuigley, 1 Eq., p. 154

Practice —Order for execution for costs
Where no time i t 1
mn a uit for payment

heir payment

which a )! r lor
nade ex parte. Wright \
n. 496
Practice ~Attachment for non pay-
ment of costs—On an application for ar
attachment ¢ non 1 ! t pur
1 ru (

m an appeal frc
agistra
s

payment of co relere
a judge’s order on review from a m:
Court where the demand was made

attorney acting for the party entitle
out a power of attorney authorizir
demand and receive the An a
ment will not be granted 1f satisfaction mig
have been obtammed by execution against
the goods of the person liable, or unless it
be shown that the party hable was able to
pay and refused or deprived himself of the

COSTS.
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ability to pay. R. v. Borden ex parte Kinnie,

43, p. 209

Practice — Interrogatories — The plain-
tiffs omitted to add any foot-note to their
interrogatories as provided by sec. 44 of
the Supreme Court in Equity ,C. S. (1903
Chap. 112.—0On a motion to set aside an

etting exceptions to the ar

orde
for aring.— Held, that by a
struction of the section, such an omis
was equivalent to a requirement that ea
defendant should answer all the interrogatorie
subject to a nght to cor hould any of
¥ be inapplicable to that
ry et al,

interrogatorie:

lant. Golden et ux. v. McG
o 42

Principal and agent -Accounting

Costs of suit against an agent for an account
ordered to 1 him where he had
lisr - account, and
had file i unt in the 1t
Stmonds v. ( p. 320

Principal and agent—Preparing receipt

for securities surrendered - Costs i
lowed to an rent of preparing

receipt contair fle of leases and
ecunities delive principal. Id

Privy Council decree —Effect re cos
and R., the bill wa
missed by this Court with
Supreme  Court
On appeal by R. or
{ the Pn

the original de
Fasrweather Robertson, @

Proof of facts
asked—\Wher

Imission of which was
it facts &

given ur Order i It

the party receiving to admit ¢

facts, or give reasons why 1t i necessa

to admit them, otherwise the cost f 1

roof 1 t borne 1 it part Murchie
Masl Publishing Co. Lud., 42, p. 36, C. D

Prosecution of indictable offences

\ inicipal liable for e fees an

Court in wl

he Act of
whereby certain
ecutions are made
chargeable upon micipalities is  ne
witra wvires of the provincal legislature
McLeod v. The Municipality of Kings, 35,
p. 163

Rectification of deed—Rectification de-
creed of misdescription in conveyance of
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land arising from mutual mistake of grantor
and grantee, as against pur-
chaser with notice of 1 without
costs,  King v. Keith,

—Ralance due mortgagor —"The mortgagee
of a vessel took possession of her and trans-
ferred her to a clerk in his employ, who
immediately re-transferred her to the mort-
gagee.—The consideration expressed in bhoth
instance M).—The mortgagee re
tained the and  posse
the 2asel
an effort
paying expen:
value fron
for vessel
A st redect
15 collateral security

the vessel, held, tha

Kennedy v, Nealis

See also Mitchell v. Kinnear, 1 Eqy., p. 427

Referee's costs,
having entered up
en
lay as a condition of
reference. Ex parte Su

Payment of —\ ¢

Referee's n-[mrl Exceptions
of suit -, t )

e not X
upon in the argument 1 exee
referce’s report ere ha ent wa
treated bot in e
v f ver ’
both » v i shoi t
turbed « 1 L Jon ¢ Kean

Reference re |nrlm~r~|np accounts

In May, IS ,n, i B 1

found on a referen
the plaintiff |
C. B, $10,107
appeared that wr

B. the busines mismanaged and

neglected, that he did not keep the partner-
ship accounts in the firm's books, or in books
accessable to the ;v\nn iff; that he npwlullv
refused from the time he assumed the manage-
ment to render an account to the pla mmﬂ
or to have a settlement of their accounts,—
That he gave the plaintiff false information
of the assets and liabilities of the business,
and withheld information asked for, and that
the plaintiff had no knowledge of the amount
C. B. and J. B. had ‘--u ributed to the capital
of the firm.— Held (1), that plaintiff's costs
of the hearing should be paid by C. B. and
that the costs of the reference should be
;-n! out of the partnership assets after
payment of the partnership debts, and if
the assets proved insufficient, then by C. B.;
(2), that C. B. should receive no remunera-
tion for his services in the management of
the busine Young v. Berryman et al,
) 110

Service of papers—Failure to file
Vhere an application for a ju ent, as
15 refuse n a case
the plaintiff had

erve
v, plaintiff
ts ns a punishm
Gallagher v. Wilson,

defendant

Set-off —Solicitor's lien—

is entitled to set off int C costs in
the same cause, payable to him by the
plaintiff, against the mages and costs

the final result
ng the objection
1« lien which only
g md result of the action
280,

recovered against him

of the

itor's lien—
in debt in

Set-off against costs—Soli
laintiffs n v judgn

made |
msta
t mm ment of tl it, no further
e filing of the bill was taken
! iffs ag plication
tor to for want
pr ion was gr 'I"n
pla; 10W 4 to « wir judg-
r wainst »L Held, that llu
lie R 1 r | was para-
w t enuitic ctween the parties,
r tl

application
ithout cost Worden
, 1 Eq., p. 450.

Slander ~Imperial Statute, 21 Jac. 1,
C llr I'he Statute 21 Jac. 1, c. 16 is in force
refore a plaintiff in an
1 who recovered damage
n l¢ than forty shillings, wa
costs, Gallagher v. O Neili,

34, p
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Solicitor, Costs against personally—
n order for costs against a solicitor per-
nally will not be made (in the absence of
f of misconduct) on the ground that
thing was involved in the appeal except
ts of the appeal. R. v. Gerow ex parte

iross et al, 43, p. 3

Solicitor's lien for costs See SOLI-
CITOR., Also supra, col. 188

Special case—The Court has the same

to deal with the costs of a special

e as in the case of a suit instituted by
I, and in awarding them will be governed
1 rulc Mitchell et al v. Kinnear

{ al, 1 Eq., p. 427

ific performance—Lien allowed—
Vhere in a suit for specific rformance of
| wgreer t 1d
in land

i leaset

rorepair th

he plaintiff went

aits, and ma

irs, it e u « 151

evidence efendart that tl

untiff was aive management of the

r e of paying defendant

nedness to him, the C refused t
secilic performance, but decreed t

laintiffi was entitled to a lien
r for the amount of the debt

ey properly expended in respect of

0 Under ¢ LNCe
neither party was allowed f  suit
Johnson v. Scribner et al, , p. 363

Specific performance Misdescription

I defendant purchased fre intiff
tion, a property descri in the

ement of sale a No

"and signed a bi

g a similar descripti
1 the prope

trer of

there
e
hat 1
\ 1
resented to the
vas on Chesley street, and t
f the house thereon for the

they had consulted ti

that the ad
ises was there given a

other evidence was offerc
the premises were known as '
eet".—In an tion  for
srmance, held, that the property
inswer the description of the prog
the defendant had contracted to buy, and
the defendant could not be compelled to
weept  it.—Held, not a case ol 1al
mistake and therefore the cost be
borne by the plaintiff. Porter v rs,
12, p. 82, C. D.

Stenographer's omisslon to file a
record of the trial—No costs—Tral de

novo.—See Bourgue v. Record Foundry &
Machine Co., 38, p. 239,

Supreme Court of Canada—Appeal—
Attaching for costs of —A rule nmisi for
an attachment for the non-payment of costs
taxed to the plaintiff on appeal to the Su
preme Court of Canada, was made absolute
Bank of Nova Scotia v, Fish, 33, p. 604

Supreme Court of Canada—Appeal—
When a judgment of the Supreme Court of
Canada has been certified to the clerk of
the Court, as provided by R. 8. C,, c. 105,

67, it becomes a judgment of this Court,
and 1t i t necessary to in leave

v ution to enl
led to the applic
Ex parte Jomes,

Trial, Adjournment of—The practice

on refusing a rule for judgment as in case of

a nonsuit, for not proceeding to trial accord

ing to notice, on plaintiff giving a peremptory
12 o impose 1 f the d

undertakir

15 a 1 Jones v. Miller,

Trial, Issue raised at—Wherc the nd
ant succeeded up t defence raised for the
first time at the trial and of which the plair

previous notice ts were refused

1 n
Hanson, 43, p. 339, C. D,

Trustees—Action to recover trust pro-

perty wrongfu ippropriated mer
handise in | pussession as one of the
trustee estate for the | of
his  owr subsequently it came

into the hands of the defendants under a

assignment to them by C, for the
benefit { creditor \ it having
I uff, a f
tr the lefe
the of the
offer¢
¥ plaintiff if
) id ild not be done
nor rmined by the
plaintifi until an enquiry
wa le by a referee of the Court.— Held,
that the endant trustees were not liable
for the { the it.—Where trustec
to join with his co-trustec a suit
recovery of trust property was made
) ndant to the suit, costs thereby in
curred were t allowed ag t him i
Trustee Estate of Dansel L LI

et al, 1 Eq., p. 227

Trustees—Application for removal
Prustees applying to be removed on a ground

atisfactory to the Court, and not from
mere desire or caprice, will be allowed the
of their application out of the trust

In re Charles Merrstt's Trusts, 1 Eq.,

Trustees —Breach of trust—Where trus.
tees brought a bill ostensibly for the con
truction of a will but actually to get an
order excusing them from the result an

of




Trustee, Insolvent —Disputed claim
Bill for receiver .\ t

ceciver af

AppuIntme

ull

Pendi

sction at | ft i
1 (4 | i

Held, tha
ts, Mills v. Pallin, 11 . 601

Trustees—Suit to compel payment of
a legacy.— T 1 1

wer whe ( no rea (
its payment, —() i e ar
2 thé nrossedi Taylor McLeod et
W, Trustees, 4 Eq 262

Will - Bequest —Suit for construction
Wh testatrix gave a leg r A certain
| 1 T 1ar
Ion Executor v
aint Stephen's Church et al, 4 Eq., p. 318,
Will —Executor's costs —On pr '
1l ! mder (€ 1903, ¢ 118,
\
ir
{cte " ak

to the executor ¢ L
olicitor and client. In re
Tohn Darss, 40, p. 2

1 as betwe

te William
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2. S
Equity Court

ale of Costs.
C. 8., ¢. 119—The pro

vision in « the Supreme
Court in 1 1 119, S., that
her 1 for, the fees
e tl lowe the Common L
1 t, applies to

5 e Co
Ve Pherson

1500.)

" 24 (INY7
G40 (AL D

Equity Court
Brief—An orde

Attendance on clerk -
nist to set aside with cost

wil

t ¢ n the nmon law
e ( On tl )
n

\

T vit b
n L v special order,
it it en ! L hould be tax.d
wet t ! lerk on the taxatior
¢ « ts allowed five dollars for
ief, this being the fee allowed in the table
o es t torney n the common law
ide of the Suprem urt (. 119, C. 8. N. B,)
ind @ service no provision being

( ¢ ¢
¢ 1 ¢ commn

4T | i 1 1r

n ( \

{ {] () | thion

viation Cha Briggs, Cas., p. 80
Excessive costs—The Court  will
t e« ere it i 1

i } rti Are eXCessive

R ex parte | irk, 38, p. 335
Excessive costs ~Several convictions

at same time—Where several « tion:
Are mi rainst the cr 1=tinct
offenc me magistrate i
just in ing the costs of conveying

each conviction.—If

« the cost
thu ed prove excessive the exce

hou by amendment he stricken out
R. v. Steeves, ex parte Richard, 42, p. 596

Excessive costs—While costs are in the
discretion of the Court appealed to, the
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e \\rr to allow such costs is limited to such
as are strictly just and reasonable.

R . Wilson ex parte Cronkhite et al, 44, p. 69.

Supreme Court scale, Appeal against—
['he Court en bane has jurisdiction to review
the discretion exercised by a judge in certi-
fving under the act 60 Vict.,, c. 28, s. 74,

it there was good cause for bringing the
action in the Supreme Court. Cormier v.
Bowdreau, 36, p. 6.

3. Security for Costs.

Affidavit in reply to demand for secu-
rity—An affidavit, by one not a party to
the transaction, which simply substantiates
an indebtedness due the plaintiff but gives
no indication of the source of information or
ther suggestion that the deponent actually
esses the knowle sworn to, is not
sufficient to offset a demand for ecurity
for costs.  Aiton v. McDonald, 2 Eq., p. 324.

Appeal, Costs of—An application for
ecurity for costs of an appeal on the ground
that the appellant would not be able to pay
the costs, if the appeal should be dismissed
with costs, must be made promptly.—Where
notice of appeal was served on the seventh
f May and notice of an application for
ecurity was served on the second day of
June in time for the first sewion of the

e ‘\ Court after the making of the order

il l from, it was reflused on the ground
although a demand of security

had ‘w-x erved on the eleventh of May
security had been refused. R, v
ex parte Gross et al. 43, p.

and
Gerow
352,

Bond *'\[\prl)hll by a ju\niu' “.I“l‘d in
by reason of sickness —A\ | 1 for security
under 49 Viet,, ¢ 53, ,.,)]u wed of

\ justice who has been called upon to
ntinte a trial commenced before the
who issued the first process, and who

thle by reason of illness to conclude

1 ifficient,  Temperance  and

Life Assurance Co. Ingraham, 35,

Defendants, Several—But one applica
e made for security for costs where
are several defendants and the bond
hould be for the benefit of all the defendants,
Stewart v. Harris et al, Eq. Cas,, p. 143,

ion may

Equity Court—The bond for security for
costs in the Equity Courts, is to the clerk of
w! in the sum of $500.00.
M Manus, Eq. Cas,, p. 86,

the Court,
Waish v.

Executors— An executor has to pledge
his own eredit for the costs of a suit against
tate; he is therefore entitled to per-
security irrespective of any debt due
testator.  Alton v, McDonald, Eq.,

the e
onal
by his
p. 321,

Foreclosure suit—It is not a ground for
refusing an order for security for costs,

N. B. D.—T7.
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that the

where plaintiff is resident abroad
'Buchanan

suit is for foreclosure of mortgage.
v. Harvie, 3 Eq., p. 1.

Foreign company with local branch—
The plaintiffs, who were a company incor-
porated abroad but having a place of business
in the province, brought an action against
the defendant in a justice’s Court for goods
sold and delivered.—Security for costs was
not demanded at the trial and none was
given.—The case having been brought up
on review and referred to the Court, held
(per Tuck C. J., Landry, Barker and McLeod
JJ., Hanington and VanWart JJ. dissenting),
that the omission to give security for costs
did not deprive the magistrate of jurisdiction
to try the case.— Held (per Tuck C. J.), that
19 Vict,, . 53, s. 1 does not apply to com-
panies incorporated abroad, but having a
place of business within the province.— Held
—(per Barker J), that the defendant by not
demanding the security at the trial waived
the benefit of the said Act, 49 Vict. 5
Massey- Harris Co Ltd. Statrs, 34, p

oreign  plaintiff —Claim  disputed—
Security for costs will be ordered against a
plaintiff resident out of the junsdiction
i a suit against an administrator for the
administration of his intestate's estate, where
the estate is insolvent, and the plaintifi’s
claim against the estate is not admitted
Aidton v, McDonald, 2 Eq., p. 32¢

Judgment creditor—\Where a person
resident out of the jurisdiction having
obtained a j in the Supreme Court

which was defeated

yment
for a large amount,
by a bill of sale given by the judgment debtor,
brought a suit to have the bill of sale set
asidle as a fraudulent preference he was
rn.(\urvl to give security for the costs w
the judgment debtor made a party to the
suit, Thibaudeau v. Scott et al, 1 Eq., p. 505;
Gould v. Britt, 2 Eq., p. 453

Quo
of little or no means
gher; In re Fryers, 41, p.

varranto-—Application by citizen
-See Ex parte Galla-
5.

Recognizance or bond—Quaere, whether
security for costs of suit may be by recog-
nizance under s, 286 of Ac Vict;, ¢, 4.,
instead of by ~—Security for costs of
suit was ordes be by recognizance.—
Security not being given it was ordered
that the bill should stand dismissed unless
security for costs was put in within a limited
time.—Before the expiration of the time,
security was put in by bond in the usual
form.—Upon an application to set the bond
aside and for its removal from the files of
the Court on the ground that the security
should be by recognizance.— Held, that in
view of the second order, security was
properly put in by bond. Brown v. Sumner,
2 Eq., p. 126.

Referee's costs—Semble, where special
circumstances show a probability that the
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fees of a reference will not be paid, the Court
will rejuire that the referee’s fees be secured to
him hefore ordering the reference to be pro-
ceeded with. Ex parte Sweeney, 2 Eq., p
269.

Temporary residence to prosecute
action—A foreigner, usually residing abroad,
who, before the order for security is granted,
has boma fide come to reside temporarily
within the jurisdiction for the purpose of
prosecuting his action, cannot |

be compelled
to give security for costs.—(Per Hanington,
Landry, Barker ani VanWart JJ., Tuck C
and Mel J. dissenting).  Violette
Martin, 35, p. T4

4. Taxation of Costs.

Affidavit with exhibits annexed —0. 38,
r. 3, 0. 65, r. 27 (20)—It is within the dis-
cretion of a judge sitting in chambers to
act upon an affidavit to which exhibits have
been annexed, contrary to O. 38, r. 23, but
the party offering such affilavit may be
deprived of costs, under O, 38, r. 3 or 0. 65,
r. 27 (20). D'Israsli Ashesios Co. v. Isaacs
et al, 40, p. 431,

Allocatur—An allocatur is not an order
to tax but simply fixes the amount for the
registrar if in his jud t it is a proper
case for taxing a counsel fee. Runsford
v. McVey et al, 10, p. 351

Certiorarl —Garnishee order—It 15 no
ground for certiorari that the County Court
judge ordered the costs of a garnishee order
and application to be taxed by the clerk
of the Supreme Court instead of taxing

them himself. Ex parte Bowes, 31, p. 76

Election petition —The costs on a rule
setting aside an order fixing s for hearing
under The N Brunswick Controverted
Elections Act, C. S. 1903, ¢, 4, s. 15, include
the costs, if any, of the order set aside,
and the application to set it aside, but not
the costs of subpoenaing witnesses, ete.
for the trial fixed by the order so rescinded,
unless a special order be made I'he Court
will not rehear or alter its order after it
has been made and entered provided that
it accurately expresses the intention of the
Court,— Held (per McLeod J.), no costs are

ting an action of an officer
)

allowable for cor .
of the Court. OQwens v. Upham, 39, p. 281

Error of officer of Courts —No costs are
allowable for ting an action or error
of an offi wurt. Bourke v. Record
Foundry & Muchine Co., 38, p. 239; Mc Kens
v. McLeod et al, 39, p. 230: Owens v, Upham,
39, p. 281,

Foreclosure —Where a bill in a fore
closure suit was of unusual length from the
insertion of needless recitals and repetitions
contrary to the provisions of the Supreme
Court 1n Equity Act 1800, s. 22, the clerk
was directed to tax the costs of the bill on

the basis of twelve folios, Barmaby v. Mun-
roe et al, 1 Eq., p. 9%

Judge in Equity Court, Power of — A
judge sitting in Equity is not authorized to fix
and determine en bloc the amount of costs
to be paid the respective solicitors in a
suit; such costs must be ascertained by
the proper taxing officer by taxation in
the usual way. The Consolidated Electric
Co. Cases, 3%, p. 36.

Liquor License Act—The magistrate has
the right under section 62 of the act to
award costs of conviction. Ex parte Flana
gan, 3%, p. 326,

Liquor License Act, C. S. 1903, c. 22—
Upon a conviction unfer the Liquor License
Act, C. S. 1903, c. 22, for unlawful selling,
no costs can be taxed for serving the defend-
ant with notice of adjournment of hearing.
—A conviction will not be set aside because
a magistrate taxed witnesses' mileage fees,
relving on his own knowledge of distances
and without affidavits, there being no evi-
dence that the mileage was incorrectly allow-
ed, and the magistrate having sworn that
he was acquainted with the witnesses and
familiar with the distances they had to travel,
~A constable is only entitled to five cents
per day for attendance upon the trial,
R. v. Bassett ex parte Davidson, 39, p. 271.

Prolixity—In an action in the County
“ourt the fact that the special matters set
a notice of defence could be given
nce under the general issue is not
necessarily a good grounl for an application
! said notice out, though it might
be a matter for const leration in the taxation
of costs. Bemnett v. Cody, 35, p. 277.

5. Witness Fees.
Liquor License Act, C. S. 1903, c. 22—
A constable is only entitled to five cents

per day for attendance on the trial. R. v.
Bassett ex parte Dawdson, 39, p. 271,

COURTS.
1. Supreme Court of Canada.
2. Supreme Court of N. B.
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4. County Courts.
5. Probate Courts.

6. Inferior Courts,
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b. REVIEW.

7. Police Courts.

8. Miscellaneous.
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1. Supreme Court of Canada.

Attachment for costs of appeal to—
A rule nisi for an attachment for the non-
payment of costs taxed to the plaintiff
on appeal to the Supreme Court of Canada,
was made absolute. Bank of Nova Scotia
v. Fish, 33, p. 604,

Death of a defendant—Delay in pur-
suing appeal—Upon the death of one of
everal defendants to a suit in the Supreme
Court in Equity the plainuff may continue
the suit by applying for administration ad
litem or by application to the Equity Court
under s. 116 or s, 119 of the Supreme Court
in Equity Act, C. S. 1903, c. 112, and there-
fore when one of several defendants died
after judgment of the Supreme Court en banc
confirming a decree of the Equity C ourt dis-
missing the plaintiff's bill with costs, and
the plaintiff delayed his appeal to the Supreme
Court of Canada for eight months there-
after on the ground that no administration
had been taken out, held, this was no excuse
for the delay and the judgment of McLeod
J. refusing to allow the appeal under s. 71
of the Supreme Court Act, R. S. C. 1906,

39, was confirmed. —~I14'1d also, that the
mistake of the solicitor as to the procedure
on defendant’s death, even though supported
by opinion of munwl, was not a sufficient
excuse.— Held (per McLeod ].), the plaintiff
(appellant) could have filed a suggestion
and proceeded under s of the Supreme
Court R. S. C. 1906, c. 139. Harris
et al v. Sumner et al, 39, p.

Judgment—Wh: 2 judgment of the
Supreme Court of Canada has been certified
to the clerk of the Supreme Court of N. B.,
s provided by R, 8. C., ¢. 105, s. 67, it
becomes a judgment of that Court, and it
i5 not necessary to obtain leave to issue an
execution to enforce the payment of costs
awarded to the applicant by the said judg-
ment. Ex parte Jones, 35, p. 108,

2. Supreme Court of N. B.

Bail bond taken in inferior court,
Action on—The Supreme Court has juris-
liction to try an action against bail given
1N a case originating in an inferior court and
has power to give such relief to the bail as
justice may require.—The former practice
of the King's Bench in England of refusing
to try such actions and of compelling them
to be brought in the inferior court has never
been followed in this province. Jack v.
Bonnell, 35, p. 323.

Judge—Public Health Act—A judge
of the Supreme Court has no junsdiction
under section 73 of the Public Health Act
(C. S. 1903, c. 53) to order a county council
to pay an amount assessed for the expenses
of a local board under section 72 of the Act
on the application of the chairman without
the authority of the board acting in its

corporate capacity.—(Per Hanington and
McLeod JJ., Tuck C. J. dissenting). Ex
parte Mumcipality of York, re Local Board
of Health for District No. 3, 37, p. 546.

Judge—Jurisdiction re certlorarl—A
judge of the King's Bench Division has juris-
diction under O. 62, rr. 1-3 of the Judicature
Act, 1909, in certiorari proceedings, and
the yunsv]utmn there given is not limited
by the Act 3 Geo. V., c. 23 (1913) to the
Appeal Division or a judge thereof. R. v.
Borden ex parte Kinnie, 42, p. 641,

Trespass —Private Act-—An arbitration
clause in a private act of parliament author-
izing expropriation of land will not oust the
jurisdiction of the Court, and an action
for damages for trespass will lie, unless
the necessary steps are taken under the
act to vest the power to exercise the right,
or to do the thing for which compensation
would be due under the act. Barter v.
Sprague's Falls Mfg. Co., 38, p. 207.

See also APPEAL, COSTS, CROWN
PRACTICE

3. Equity Court,

Arrest under execution for costs—An
arrest under an execution issued under an
order of the Equity Court against the body,
for enforcement of its decree directing
payment of taxed costs on dismissing the
plaintiffs’ bill, operates as a satisfaction,
and an execution issued against the goods
of the plaintiffs for the same demand will
be set aside. (Per Hanington, Landry,
Barker and McLeod JJ., Tuck C. J. dissent-
ing, and Gregory J. no part.)—A County
Court judge has no jurisdiction under the
t Respecting Arrest, Imprisonment and
{xamination of Debtors, (Con. Stat., 1903
¢. 130), to discharge persons in custody under
such executions. —Petropolous et ab v. Wil-
laims Co. Ltd. et al, 38, p. 146,

Concurrent jurisdiction in Probate
Court—where a bill was brought inter alia
to allow the accounts of executors, the Court
refused to entertain this portion of the bill,
as the matters could be dealt with more
expeditiously and with less expense in the
Probate Court. Simpson v. Johnston, 2 Eq,

In matters where the Chancery and
Probate Courts have concurrent jurisdic-
tion the Chancery Court will not act when
the question involved can be more con-
veniently and inexpensively disposed of
in the Probate Court, unless some special
reason be shown why the Probate Court
should not act. Kennedy, Adm. v. Slater,
Adm. 4 Eq., p. 339,

Jurisdiction of, questioned re assessing
damages—A dam erected in 1858 across
a natural stream upon land owned by the
defendants, and used for the defendant’s
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urposes, was in 1891 altered in respect of
its devices for carrying off surplus water by
the defendants’ immediate predecessors in
title, contrary to the protest of the plaintiff,
a rparian owner since 1880.—In 1900 a
portion of the dam was carriel away by
a freshet, owing, it was alleged by the plain-
tiff, to the insufficiency of the alterations
in the dam, and it was alleged that material
damage was done to the plaintiff's land, but
the evidence as to its precise nature and
extent was slight and unsatisfactory, and
the defendants denied any liability.— Held,

that the questions involved being the liability

of the defendants, and the extent of the in-
jury sustained by the plaintiff, and the Court
doubting its jurisdiction to assess the dam-
ages, the bill should be dismissed, and the
plaintiff left to his remedy at law. Saunders
v. Wm. Richards Co. Ltd., 2 Eq., p.

A Court of
where

Jurisdiction re accounts
Equity has jurisdict in account
are various interests involved, and
accounts | en different parties to  be
the matter cannot be com
by a Court of law in one
Armstrong v. Robertson et al, Eq
249,
accounting par
follow
the Court
wter of d on as to which tri
the more ethaent method o
the case. Cushing Sulphite Fibre

Cushing, 2 Eq., p. 339

tisan
bunal
1

Co. Lid,

Jurisdiction Accounts — Co-owners
—Ships—The jurisdiction of the Court in
Eq in a suit for account between co

i 1 been t onoaway

D), which confer
Exchequer Court
tion the Court of
the ex e of it
pend upon t!
uit. Penery v.

um-

Hanson,

Jurisdiction re contracts made under
circumstances of fraud or oppression
While parties are competent to contract
to render themselves liable to pay
of interest which they agree to pay, Court
of Equity have held that the repeal of th
usury law as not interfered with their
jurisdiction to relieve those who have been
lead into making improvident bargains
unconscionable in their nature and entered
into under circumstances of fraud or oppres-
sion.—By fraud in such cases is not to be
understood deceit or circumvention but an
unconscientious use of the power arising
out of the circumstances and conditions,
(per Barker ].). MacPherson v. McLean,
34, p. 372,

any rate

Jurisdiction re guardians — Semble,
though the Equity Courts of this province
have jurisdiction to appoint a guardian of
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an infant residing here but domiciled else-
where, it will not supersede the guardian
appointed by the Court of the infant’s domi-
cile unless necessary to the infant's interest.
Leasby v. The Home Circle et al, Eq. Cas., p.
533.

Jurisdiction restraining legislation—
Circumstances considered under which a
Court of Equity will interfere by injunction
in the exercise of its jurisdiction in personam
to restrain an application to Parliament for
a private Act. The Corporation of the
Brothers of the Christian Schools v. Attorney
General of N. B. and the Roman Catholsc
Bishop of Saint John, Eq. Cas., p. 103,

Jurisdiction re specific performance—
The exercise of the jurisdiction of Equity
as to enforcing specific performance of
agreements is not a matter of right in the
party seeking relief, but of discretion in
the Court to be exercised in accordance with
fixed rules and principles. Calhoun v
Brewster, 1 Eq., p. 529,

Trust fund, Competing parties for
53 Vict., c. 4, 8. 212—The Court will not
a rule under section 212 of the Supreme

n Equity Act, 1890 (53 Vict., c. 4)
the rights of compedng parties
n the hands of trustees.—The
intende the Court to
executor ind  trustees in matters
1in them. In re Martha

1 Eq., p. 195

1 to enable
wlvise
of discretion ve

“oxwell's Estate,

4, County Courts.

Costs, Depriving plaintiff of —43 Eliz.,
6—The Imperial Statute, 43 Eliz,, c. 6,
judge to certily

c.
authorizing a to deprive a
plaintiff of costs, is in force in this province,
and is made applicable to County Courts
by section 68 of the County Court Act, 1897
Warman v. Crystal, 35, p. 562

County Courts Jurisdiction and Con-
stitutional law—Quaere.—Whether the Cri-
minal Code, 1592, 510, relating to the
jurisdiction of County Courts in criminal
matters is not witra vires. Ex parte Wright,
34, p. 127,

Courts (Not) of Oyer and Terminer—
The County Courts of New Brunswick are
not Courts of Oyer and Terminer and general
gaol delivery; therefore the Court refused
to discharge, on habeas corpus, a priscner
who had Deen committed for trial for an
offence against the provisions of the Crim-
inal Code, 1892, s, 270. Ex parte Wright,

Judge's jurisdiction re Aliens Act—
The judge of a County Court has no juris
diction to convict for an offence under the
act to restrict the importation and employ-
ment of aliens (60-61 Vic
act in amendment thereof (1 Edw. 7, c. 13),
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for an offence not committed within his
territorial  jurisdiction. R. v, Forbes ex
parte Chestnut, 37, p. 402,

Judge's jurisdiction re discharge of
debtors—In discharging or refusing to dis-
charge a debtor who has made a disclosure
under 59 Vict,, c. 28, the judge or other
flicer is acting judicially and not minis-
terially, therefore the Supreme Court en banc
refused to make an order under 60 Vic., ¢, 28,

15 commanding the judge of the County
Court of S. to discharge a debtor who had
made a disclosure before him. parte
Keerson; In re Merrilt v. Keerson, 35, p. 233.

o

Judge's ]urlndlcﬂon re habeas corpus

-A judge of a County Court has no juris-
liction to grant an ur.]cr under the Habeas
Corpus Act (C. S., c. 41) where the person
un-I\wL is not wnlnwrl within a county
of which he is a judge. R. v. Wilson ex
parte Irving, 35, p. 461,

Judge's jurisdiction re persons in
custody under execution of Equity Court
-A County Court judge has no jurisdiction
under the act Respecting Arrest, Imprison-
ment and Examination of Debtors, (Con.
Stat., 1903, c. 130) to discharge persons in
istody under an execution issued by the
Equity Court to enforce its decree. Petro-
polous et al v. Williams Co. L. et al, 38,
p. 146

Jurisdiction of judge to order new
trial—The power of ordering a new trial,
unless the plaintifi consents to a reduction
of damages is vested in the judges of the
County Courts under section 68 of the County
Courts Act. Vanbuskirk v. VanWart, 36,
p. 422,

Jurisdiction re amount — Reducing
claim—A plaintiff in an action in the County
Court where the particulars show a
lemand beyond the jurisdiction, may bring
the amount within the jurisdiction by proof
of payments. Patterson v. Larsen, 37. p. 28.

Jurisdiction re amount—St. John
County Court—See Simonds v. Hallett,
, p. 216

Jurisdiction re amount of counter-
claim—To an action in the County Court
on a promissory note for $300. the defendant

pleaded the general issue and gave notice
\' set-off of a claim greatly in excess of the
jurisdiction of the Court in debt or assumpsit;
alleging that he had to pay the amount on
certain other promissory notes outstanding
between them which the plaintiff had agreed
and claimed judgment for the excess

he set-off over the plaintiff's claim to
the amount of $400.— Held, that the judge
of the County Court had no jurisdiction
to entertain the set-off, no abandonment
of any part of the defendant's claim having
been made to bring the amount within the
jurisdiction of the Court, Windsor v. Young,
43, p. 313.

Jurisdiction re counterclaims—The ju-
risdiction in respect to counterclaims con-
ferred upon Luunl) Courts by “The County
(,nun\ : 8. 1903, c. 116, as amended
by the t 5 (.m V., c. 25, and enlarged
by “The Judicature Act, 1909" is confined
to claims for an amount over which the
Court would have had jurisdiction had the
defendant sought to have recovered the
subject matter of the counterclaim by suing
therefor as plaintifi in the County Court.
Canadian Laundry etc. Co. Lid. v. Ungar's
Laundry etc. Co. Lud., 44, p. 423.

Jurisdiction re Intercolonial Railway—
W. shipped two trunks by the Intercolonial
Railway and received a bill of lading in which
she was named as consignee.—The railway
agent delivered the trunks to another party
on demand and without presentation of the
bill of ling.—W. sued the Government
Railways \l.m.n,lm Board in a County Court,
under 9-10 Edw. VII, (Dom.), c. 26, for
damages caused by the loss of the lnmk\
alleging negligence, and recovered judgment,
—On appeal, held, there was sufficient evi-
dence (,? nu,h;,mu- on the part of the railway
agent.—The cause of action was the breach
of duty by negligently misdelivering plain-
tifi's goods, and therefore plaintiff w.
(‘nllllvl to sue in a County Court, under 9-10
Edw. VII (Dom.), c. 26. ~~While the Crown
in its operation of the Intercalonial Railway
is not subject to the common law in regard
to carriers, it is made liable for negligence
of its servants on the Intercolonial Railway,
resulting in loss of goods, by the Government
Railway Act, R. S. C. 1006, c. 36, and the
Act 9-10 Edw. VII (Dom.), c. I, amend-
ln}, the Exchequer Court Act, R.S 1906,

140.  Williams v. The Government Rulwuy:
Mungmg Board, 41, p. 108,

19,

Jurisdiction to issue attachment for
costs of appeal to Supreme Court—The
Supreme Court will not as a general rule
grant an attachment to enforce the ]nvmcnl
of the costs of a County Court appeal. The
costs should be certified and application
made to the Court below. MacPherson v.
Samet, 34, p. 559.

Jurisdiction re transfers to Supreme
Court—The County Court can only exercise
its jurwlulum to trar {Lr a case to the
Su »rcmr Court under s. 69, c. 116, C. 8. 1903
(The County Courts '\u) d\mn;, the pro-
gress of the trial and in an action where
the “subject matter of the suit” is without
the jurisdiction of the (,uurl that the “sub-
ject matter of the suit" for this purpose is
the plaintifi’'s claim and does not extend to
a counter claim which is beyond the juris-
diction of the Court.—(Per Grimmer J.)
Canadian Laundry etc. Co. Ltd. v. Ungar's
Laundry etc. Ltd., 44, p. 423,

Parties—Joint indebtedness—Rent due
to the plaintiff jointly with another cannot
be sued for in a County Court by the plain-
tiff alone, and where the nonjoinder is not
disclosed until trial the defendant is entitled
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to a nonsuit.— Vassie v
192, distinguished.
41, p. !

Chesley, 33 N. B, R
Knowles v. McLaughlin,

Practice re order under s. 15—The
order provided for by County Court Act
1897, s. 15 is a substitute for the remedy by
writ of mandamus, and it will therefore be
granted only in cases where mandamus will
lie. Ex parte Keerson, 35, p. 233,

Submitting questions to jury—C. S,
1903, c. 111, s. 163, providing that the judge,
instead of directing the jury to give either
a general or special verdict may submit
questions of fact and enter a verdict on the

uestions answered, applies to the County

“ourts. Steeves v. Dryden, 35, p. 555; Read
v. McGumey, 36, p. 513.

Writ of summons—Irregularity—It is
not necessary that a summons to set aside a
writ in the County Court for irregularity
should state the irregularity, nor is it nec-
essary that the grounds should be served
with the summons.—A writ of capias in
the County Court will not be set aside be-
cause the words “and of the British Dom-
inions heyond the seas” are omitted from
the title of the king.—A County Court capias
will not be set aside because it not
aver in the statement of the cause of action
that it arose within the jurisdiction of the
Court. Rogers v. Dunbar, 37, p. 33

does

Writ of summons

Statement of claim
—A County

Court writ alleging that the
defendant was indebted to the plaintiff in
the sum of $400 for money payable by
the defendant to the plaintiffi for the use
and hire of divers horses and divers car-
riages by the plaintifi let to hire to the
defendant at his request, and containing the

common counts, but which does not allege
any promise to y or conclude with the
common breach, and ad damnum clause 1s
good on demurrer.  Dube v. Pond, 37, p. 138.

5. Probate Courts.

Jurisdiction concurrent with Equity
Court—In matters where the Chancery
and Probate Courts have concurrent juris-
diction, the Chancery Court will not act when
the question involved can he more con-
veniently and inexpensively disposed of in
the Probate Court, unless some special reason
be shown why the Probate Court should not
act. Kennedy Adm., v. Slater, Adm., 4
Eq., p. 339.

Jurisdiction re passing accounts—
The Equity Court gave directions but made
no order re admimstering an estate where
the Probate Court was in a position to pass
the .A(wunts Taylor v. McLeod et al,
4 Eq., p. 262

Jurisdiction re real estate—The Probate
Court has jurisdiction to grant letters of
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administration where an
indebted possessed of real,
estate. Triles v.

intestate  dies
but no personal
Humphreys, 2 Eq., p.

Jurisdiction—Judge subject to equit-
able principles and rules—By section 58
of the Probate Courts Act, the judge of
Probate has power equal to a judge sitting
in Equity and he must therefore exercise
this jurisdiction upon the same principles
and subject to the same rules as prevail
in Courts of Equity. In re Estate William
D. Forster, 39, p. 526,

License to sell—A judge of Probate is
not warranted in granting a license to sell
real estate to pay debts, unless he is judicially
satesfied by proof, and finds the amount of
the personalty and the amount of the debts
and thus ascertains what the deficiency 1s.
—A bald adjudication that there is a defi-
ciency based on a list of attested accounts,
and the evidence of the petitioner that they
were filed against the estate is not sufficient.
—(Per Hamngton, Landry, Barker and Mc-
Leod ]J.)— Held (per Tuck C. J. dissenting),
that, as in this case there was sufficient
evidence of the matter of the petition to
justify the judge of Probate in making the
order, the appeal should be dismissed.
In re Est. Wm. F. Welch, 36, p. 628,

Not Courts of construction—The testa-
tor P. by his will, bequeathed certain annuities
and directed his executors and trustees to
set apart out of the funds of the estate, stocks
or securities sufficient to pay the annuities,
and that if the income therefrom should
not be sufficient, a portion of the principal
should be applied for the purpose, and that
under no circumstances whatever should
there be any default or delay in paying the
annuities,—The will then contained a num-
ber of devises and specific legacies and the
testator devised all the residue of his estate
after the payment of his debts, (unvr.\l aml
testamentary expenses, to his son, J. |
He then appointed his wife, his son J. ll l‘
and three others to be executors and trustees.

Probate was granted to all of the executors,
-The trustees failed to set apart funds for
the payment of the annuities.—In an ad-
ministration suit brought for the purposes
anter alia of construing the will, and deter-
mining whether the trustees had distributed
the estate and accounted in accordance with
the will.—]. H. P, claimed that the trustees
after paying the debts and settling of specific
legacies, were unable to comply with the
directions of the will as to appropriating
funds for the payment of the annuities, and
that he had expended the whole of the corpus
of the estate in paving the annuities, and
had passed his accounts in the Probate
Court.—By the accounts passed in the
Probate Court it appeared that the Judge
of the Probate Court found and decreed a
balance due J. H. P. of $5,020.00.— Held,
that the Probate Court, not being a Court
of construction, and having no authority to
determine questions relating to the meaning
of a will and whether executors and trustees
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have discharged their duties in accordance
therewith, the suit was not res judicata
by reason of its decree. Parks v. Parks
o al, Eq. Cas,, p. 382.

6. Inferior Courts.
(a) GENERALLY.

Application 1or jury An application
for a jury under C. S, ¢ ), 5. 31, must be
made one clear day w(unm to the trial;
and a demand made after a trial had been
commenced, and adjourned at the request
of the defendant before any substantial
progress had been made, is too late. Tem-
perance & General Life Assurance Co. v.
Ingraham, 35, p. 558.

Bail bond, Action for breach—The
giving of time to arrange payment by the
plaintiff to the original defendant after
breach of a limit bond is no defence to an
action for such breach.—(Per Barker ].)
Kelly v. Thompson et al, 35, p. T18.

Bail bond, Action on—The Supreme
Court has jurisdiction to try an action against
hail given in a case originating in an inferior
Court, and has power to give such relief to
the bail as justice may require.—The former
practice of the King’s Bench in England of
refusing to try such actions and of compelling
them to he brought in the inferior Court has
never been followed in this province.—The
judgment of an inferior Court is not conclu-
ive as between the parties and their privies
upon the question of jurisdiction; therefcre,
where action was brought in the Supreme
Court against bail given in a cause which had
been commenced and tried in the City Court
of Saint John and the defendant by plea
denied the jurisdiction of the said Court,
and at the trial gave evidence in support
of his plea, held (per Hanington, Landry,
Barker, McLeod and Gregory ]].), that the
defendant was not estop by the judgment
of the City Court from offering such proof,
and that as the plaintiffl had chosen to rely
entirely upon the estoppel he must fail.—
The fact that the judgment relied upon by
the way of estoppel had been affirmed upon
review by a County Court judge makes no
difference. Jack v. Bomnell, 35, p. 323,

City Court of Moncton—G., having
applied to the Commissioner of the Ci
Court of M. for a summons, was refused
unless he first paid the fee for the issuing
thereof. —Relying upon a recommendation
in a report of the finance committee of the
city council of the said city, which was
received and adopted by the council, G.
then moved the Court for a rule nisi calling
upon the commissioner to shew cause why
a mandamus should not issue to compel
him to issue the summons without the fee
being paid or tendered in advance.—The
recommendation was as follows: “Your
committee would recommend that hereafter

any and all claims within the jurisdiction of
said Court may be sued and judgment therein
taken without the payment of costs in
advance, but that the same be retained
out of the first moneys collected on the
judgment.’ '— Held, (1) that, as the com-
missioner was an appointee and servant of
the Crown, and in no way responsible to
the said city or under its direction or control,
it could not by resolution create any duly
or obligation upon the commissioner to
issue the summons without the fee therefor
being prepaid; and (2), that the report and
its adoption amounted to nothing more
than a recommendation to the commuissioner,
which he was at liberty to act upon or not
according to his discretion, Ex parte Grant
35, p. 45

City Court of Saint John—The County
Court Act has the same application to the
City Court of Saint John as constituted by
Acts of Assembly, 52 Vict., c. 27, as it had
to the Court established by Con. Stat., c.
51, and the junsdiction of the County Court
is just as limited now as it was before the
passing of the first mentioned Act. Simonds
v. Hallett, 34, p. 216.

Judgment by confession—A judgment
of an inferior Court signed on a confession
obtained by fraud is void and may be attacked
collaterally.—(Per Tuck C. ]., Hanington,
Landry and Gregory ]J.)—(Per Gregory ].),
that a confession is not such a writtes
instrument as is contemplated by C. S. 1903,
c. 121, s 35, and judgment can not be
signed on it in an inferior Court without
proof of its execution. Rogers v. Porter,
37, p. 235,

Judgment by default—In a justice's
Court a judgment by default was signed
in an action for goods sold and delivered,
the only evidence of the sale and delivery
being that of the plaintiff, who swore that
she sold the goods to the defendant’s wife
as per hill put in evidence and that she had
received 85 on account.—The hill con-
tained the dates of the sales, the articles sold,
and the amounts charged.— Held, sufficient
to warrant the signing of the judgment.
Kelly v. Thompson et al, 35, p. TI8,

Legal holiday—Where an inferior court
was by statute bound to sit on certain
day in each week unless Christmas Day,
New Years' Day, or any other legal holiday
should fall upon such day, held, that a day
proclaimed by the Governor General and
the Lieutenant Governor as a holiday for
a general public thanksgiving was a legal
holiday within the meaning of the act, and
that the Court was not bound to sit upon
such a day (Landry ]. dubitante). Dibbles
v. Fry, 35, p. 282.

Parish Courts—Constitutional Law—
C. T. Act—Section 103, ¢. 106 of R. 8. C.
(the Canada Temperance Act) in so far as
it attempts to confer upon Parish ourt
commissioners jurisdiction to try ffences
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against the act is wltra vires of the Parli

of Canada.—(See contra In re Vancini,

S. C. R. 621, Editor). Ex parte Flanagan,
.B. R, p. 577.

A Parish Court commissioner by the Act
respecting Parish Courts, C. S, 1003, c. 120,
s. 17, is given the power conferred upon
two ju\tir:eﬁ by the Dominion Act respecting
summary convictions Part XV of the Crim-
inal Code, and has therefore jurisdiction to
try offences under lhc Canada Temperance
Act, R. 8. C. 1006, ¢. 152.—The 'l'}ll\'ll of
tae’ commissioner lu .nljuurn in order to
procure attendance of counsel is a matter
in his discretion and does not go to his
jurisdiction. R. v. Alexander ex parte
Monahan, 39, p. 430.

Parish Court commissioner—A Parish
Court commissioner has jurisdiction to try
offences under the Canada Temperance Act.
—The Act 62 Vict., c. 57, does not make the
village of St. Mary's an incorporated town,
and does not deprive a Parish Court com-
missioner of his jurisdiction in that village.
R. v. Clarkson ex parte Hayes, 40, p. 363,

Privilege of officer of Superior Court—
The arrest of a person, having privilege
by reason of his being an officer of a superior
court, under an execution issuing out of the
City Court of 8. is not void, nor does such
privilege afford any defence in an action
on a limit bond entered into by such officer
to obtain his discharge. Dibblee v. Fry,
35, p. 282,

Security for costs—The plaintiffs, whe
were a company incorporated abroad but
hu\mg a place of business in the province,
brought an action against the defendant in
a justice's Court for goods sold and delivered.
—To prove their case they put in evidence a
paper in the form of a promissory note
whereby the defendant promised to pay
the plaintiffs a sum certain with interest,.—
There were certain conditions as to the
possession of the goods and the title thereto
incorporated in the note or paper.—Security
for un\ls was nn( demanded at the trial and
case having been
lmvughl up on review and referred to the
Court, held (per Tuck C. ]., Landry, Barker
and \hl eod JJ., Hanington and VanWart
JJ. dissenting)” that indebitatus assumpsit
would lie and that the omission to give secu-
ity for costs did not deprive the magistrate
of jurisdiction to try the case.—Held (per
Tuck C. J.), that 49 Vi , s. 1, does
not apply to companies in :rpur.nlw! abroad
but having a place of business within the
province.— Held (per Barker ].), that the
defendant by not demanding the security
at the trial waived the benefit of the said
Act, 49 Vict, c. 53. Massey- Harris Co.
L. v. Stairs, 34, p. 595.

A bond for security for costs under 49
Vict.,, ¢. 53, approved of by a justice who
has heen L1||]c.{ upon to continue a trial
commenced before the justice who issued
the first process, and who was unalle by

reason of illness to conclude the trial, is
sufficient. Temperance and General Life As-
surance Co. v. Ingraham, 35, p. 538.

Writ of capias—A writ of capias was
issued on an affidavit which omitted to
state the residence cf either of the parties.—
Held, affidavit was sufficient. Temperance
and General Life Assurance Co. v. Ingraham,
35, p. 510,

(b) REVIEW.

Affidavit for review—The affidavit that
substantial justice has not been done, made
on review proceedings from a judgment of
the small debt court of Fredericton, may be
made by the attorney or agent of the party
reviewing under 45 Vict,, ¢. 15, s. 1. R. v.
Wilson ex parte \I((mlnlnfb 36, p. 339.

Affidavits—An affidavit taken out of
the province by a notary public may be read
on an application for “rev under C. S
0903, ¢ 122, s. 6.—Affidavits on review
should not be entitled in any court, but if
entitled in a Court the entitling may be
treated as surplusage. Lunt v. Kennedy,

37, p. 639.

Appeal from County Court ]udge—
If an crder of review made by a County
Court judge is manifestly wrong it will
be set aside on certiorari, notwithstanding
the judge has jurisdiction.—(Per Tuck
C. ], Landry, Barker and McLeod JJ.,
Hanington and Gregory JJ. taking no p

v. Forbes ex parte Bramhall, 36, p. 3 8.

Certiorari refused —Review proper rem -
edy certiorari will not be granted with
a view of quashing a ]Lnl;,nwnl of an inferior
Court for want of jurisdiction in the trial
justice in the absence of a satisfactory
explanation of why the remedy by review
was not taken, Ex parte Beloni St. Onge Jr.,
43, p. 517

Delay in applying—If an application
for review of a judgment in a civil cause tried
in_an inferior Court be made more than
thirty days after judgment, the reviewing
judge m in the exercise of his discretion,
require an explanation of the delay, but
such explanation is not essential to juris-
diction to hear the merits, and affidavits
explaining the delay may be received at
any time during the hearing. (Per Tuck
C. J., Hanington, Landry and McLeod ]]J.,
Gregory J. dissenting.)— Held (per Gregory j)
that the reviewing judge has no jurisdiction
to grant the order for hearing unless the
delay is explained at the time the application
for the order is made, and affidavits cannot
be received at a later stage to support
furisdiction.  R. v. Wilson ex parte Burns,
37, p. 650.

Form of order—Jurisdiction—An order
on review setting aside a verdict for the
plaintiff and directing that unless the plain-
tiff bring the cause down to another trial




209 COURTS. 210

ithin two months, the verdict entered for
the plaintiff be rcvcnenl is a proper order
il witnin the power of the reviewing judge
fer the statute.—(Per Tuck C. J., Han-
ston, Landry and McLeod JJ., Gregory J.
enting.) R. v. Wilson ex parte Burns,
7, p. 650.

Jurisdiction—There is no authority under
(. S, ¢ 60, or amending acts, to review
finding of a justice or the jury in a
question of fact where the amount involved
in the suit does not exceed forty dollars
in debt and eight dollars in tort.—The
judges of the Supreme and County Courts
e of umrdm.llc jurisdiction in matters
under C. S, c. 60, and orders
dthin their authority are final.—
anington and Gregory ]JJ., Tuck
Landry and McLeod JJ. reserving
julgment on this point.) . v. Wilson
ex parte McGoldrick, 36, p. 339.

Jurisdiction of County Court judges
to review—A judge of a County Court has

isdiction to ‘hear a case on review from
1 justice’s Court though the case was tried
in a county for which he is not the County
Court judge.—R. v. Wilson ex parie Irving,
35 N. B. R. 461, explained and commented
upon. Ex parte Graves, 35, p. 587.

Where the County Court judge of York
County quashed on review a conviction made
by a magistrate of Northumberland (,tumlv
under the Summary Convictions Act, C.
1903 for l.nkmg one caribou um-
to the provisions of the Game Act,
1903, c. 33, s. 3 (1) (a), on the greund
that mens rea was a necessary part of such
flence, and was not proved.—Held (1),
a County Court judge has jurisdiction
to review such conviction though the of-
fence was committed and the case tried in
a county for which he is not a County Court
judge; (2) that under the facts the order
of the County Court judge shuuld nnt be
disturbed.— Held (per Barker C. ]., Barry
wnd McKeown JJ.), where there is no want
or excess of jurisdiction, the judgment of a
County Court judge on review should not
be disturbed.— Held (per Landry, McLeod
and White ]].),ithe Supreme Court in the
exercise of its inherent jurisdiction to super-
vise the proceedings of inferior tribunals
may set aside the order of a County Court
judge on review in order to prevent a gross
miscarriage of justice. R. v. Wilson ex
parie Fairley, 39, p. 555.

Order by judge, Form of—A warrant
or order issued by an inferior Court must
~h<v\\' jurisdiction on its face.—It is not so

5 to an order granted by a judge of a superior
tn-urt —There jurisdiction need not appear
on the face of the order.—(Per Tuck C. J.)
in R. v. McGuire, 34, p. 430,

Order on review by County Court
judge—The order of a County Court judge
upon review, under C. S. 1903, c. 122, is

final, if within his jurisdiction. R. v. Wed-
derburn ex parte Carnwath, 40, p. 285,

Order for review by County Court
Judge—An order for review made by a judge
of the County Court will be quashed on
certiorari if made without jurisdiction.
R. v. Jonah ex parte Pugsley, 43, p. 166,

Order of review by County Court
judge—A certiorari will not be granted
to remove an order of review made by
a judge of a County Court with a view to
quashing the same on the ground that he
has erred in point of law if ho has not acted
without or in excess of his juri on or
unless there has been such a gross mis-
carriage of justice as would warrant the
interference of the Appellate Court. R. v.
McLatchy ex parte Antinori Fishing Club,
41, p. 402,

Order on review by Supreme Court
judge—An order on review made by a
)urlm of the \upnmt Court under C. S. l‘)lH
L 122, s, 6, is final—Smith v. Kennie, 3
T\ B. R, 229 followed. Hallett v. ‘lllm,
38, p. 349.

Review does not perfect jurisdiction
—The judgment of an inferior Court is
not conclusive as between the parties and
their privies upon the question of juris-
diction; therefore, where an action was
brought in the Suj mrm Court against bail
given in a cause which had been commenced
and tried in the City Court of Saint John,
and the defendant hy plea denied the juris-
diction of the said Court, and at the trial
gave evidence in support of his plea.— Held
(per Hanington, Landry, Barker, McLeod
and Gregory ‘]j.), that the defendant was
not estopped by the judgment of the City
Court from offering such proof, and that as
the plaintiff had chosen to rely entirely upon
the estoppel he must fz e fact that
the judgment relied upon by way of estoppel
has been affirmed upon review by a County
(nurt judge makes no difference. Jack

. Bonnell, 35, p.

23,

Review—Question of law—Evidence—
In an action in the magistrate's Court by
a foreign corporation the only evidence of
the incorporation supnlcmen ry letters
of incorporation increasing the capital stock,
—This evidence was received by the magis-
trate without obhjecion and a julgment
cnurul for the plaintiff.—On review before

a County Court judge the judgment was
set aside on the ground that there was no
f incorporation.— Held, on motion
for a certiorani to quash the order of review,
that whether or not there is such evidence
is a question of law and the County Court
judge had jurisdiction, notwithstanding the
amount involved was under $40.00. Ex
purl: Ault & Wiborg Co. of Canada Lud., 42,
p. 548

Review—Serving order out of juris-
diction—Service of an order for hearing
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of a review on the opposite party out of the
province is not sufficient to confer jurisdiction
on the reviewing judge under C. S. 1903,
c 122, < 6, and an order hased on such a
service will be quashel on certiorari. R. v.
Jonah ex parte Pugsiey, 43, p. 160,

Review, Time for—The order for hearing
of a review neel not be made within thirty
days from date of the certificate of the
return.—It is sufficient if the application
for the order is made within thirty days
from the receipt by the applicant of the
copy of the proceedings.-~The thirty days
allowed by sec. 6, cap. 122, C. S. 1903, to
apply for review of a judgment in a civil
case tried in any inferior Court after obtain-
ing a copy and minute of the procecdings,
does not apply only to a copy obtained under
an order of a judge of the Supreme or County
Court, but to any copy appliel for and
furnished by the trial justice under the
section. Lunt v. Kennedy, 37, p. 639.

7. Police Courts,

Police Maglstrate, Jurisdiction of—
Error in Gazette—By Act 30 Vict,, c. 16,
provision was made for the appointment by
the Lieutenant Governor in Council of a
person resident in the parish of Salisbury, in
the county of Westmorland, to he a district
or stipendiary police magis strate for the said
county.—By Act 53 Vict,, c. 77, Act. 39
Vict.,, ¢. 16 was amended by in<erting the
word “or' betw the words “stipendiary"
and “police’” and it was enacted that any
person theretofore appointed a stipendiary
and police magistrate under the words
“stipendiary police magistrate” should be
held and taken to be a stipendiary and
police magistr for the county of West-
morland.—The Royal Gazette containing
the appointment of a person in pursnance
of the Act 39 Vict, desgnated him

as "Police magistrate for Salishury.' ~ Held,
that he was appointel for the county of
Westmorland.  Ex parte Gallagher, 34, p. 320

Police magistrate for county, Juris-
diction of —A police magistrate appointed
under 46 Viet,, ¢. 37, for the county of
Westmorland, with civil jonsdiction within
the parish of Shediac, has jurisdiction to
try offences against the Canada Temperance
Act committed at the city of Moncton, and
ion is not restricted by the
act relating to the jurisdiction of police
or stipendiary magistrates” (2 Edw. VII
¢. 11) giving police or stipeadiary magi
trates appointel for a parish jurisdiction for
the county in which such parishes are situate
and providing that such magistrates shall
have no jurisdiction over offences committed
within the limits of any city or incorporated
town. R. v. McQueen ex parte Landry,
38, p. 48,

Police magistrate, Jurisdiction of—A
police or stipendiary magistrate for the

county of Weitmorland with jurisdiction
in the city of Moncton has no authority to
summarily a persor chargel with an
ence under part ﬁ/ of the Criminal Code,
s. 785, sub-sec, 2 as amended by the Criminal
Cole Amendment Act 1900 giving to police
or stipendiary magistrates of cities and
incorporated towns jurisdiction to try sum-
marily indictable offence;. R. v. Bemmer,
35, p. 632

Stipendia magistrate, Civil jurls-
diction of—A stipendiary or police magis-
trate appointed under chapter 119 of the
Consolidated Statutes, l‘J(B as amended
Geo. repealing 1
>, 38, has no civil jurisdiction where
both the parties to the action reside within
the county but outside the parish in which
the magistrate resides. R. v. Carleton ex
parte DeLong, 44, p. 518,

8. Miscellancous.

English Bankruptcy Court—Jurisdic-
tion of in N. B.—In 1873, Gilbert, James,
Gorham and Walter Steeves carried on busi-
ness partners under the firm name of
Steeves Bros. at St. John, N. B.—Each of
them was born and had always resided in
New Brunswick.—In or about 1874, Gilbert
Steeves removed to Liverpool, G. B., and
commenced a shipping business under the
name of Steeves Bros. & Co,, the firm being
composed of the same members as the St,
John house.—Prior to 1882, Walter retired
from both firms.—Gorham and James never
resided in England, or ceased to retain their
New Brunswick domicile.—~In 1882 the firm
at Liverpool hecame insol and Gorham
and Jame: cabled from St John to Gilbert
to file a bar H\nlph y petition of the firm under
the English Bankraptey Act, 1869.—The
petition wa: filed July 4th, i882 and the
partners were adjudgeld I.mkrum , and the
plaintifil was appointed trustee.~On June
27th, 1882, James and Gorham executed at
St. John an assignment to the defendant
of all their property, both real and personal,
in New Brunswick for the benefit of their
creditors,—This assignment not being re-
a4 new assignment was executed and

on July 15th.—On August 15th,
laintiffl recorded in the Registry Office
at St. John a certificate of his appointment,
—In a suit by the plaintiff for a declaration
of s title to the real and personal property
in New Brunswick of James and Gorham
Steeves, held, (1) that the ish Bankrupt
Act, 1869 (32 ani 33 Vict,, ¢. 71), does not
apply to Canada 5o as to veit in a trustee
appointed by the English Bankruptey Court
either the real estate situate in Canada or
the personal property of a person residing
and domiciled in Canada, l‘\uugh he is a
member of an English firm which has traded
and contracted debts in England, and has
anthorized that he be joined in a bankruptey
petition to the Court with the other members
of the firm; (2) that the Eaglish Bankruptey
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Court has no jurisdiction under the Act to
make an adjudication of bankruptcy against
iwoh a person.—Discussed in Ford v. Stewart,
3. R. at 572. Nicholson v. Baird,
Cas., p. 195.

A5

English Bankruptcy Act, Jurisdiction
of in N. B.—A plea that the defendants
were adjudged bankrupt and a certificate
of discharge granted in England under "The
Hankruptey Act 1883" is a good answer to

v action for a debt provable against the
defendants in bankruptey brought in this
province by the subject of a foreign state
who had never resided or been domicilel
within _ British Dominions.— Nicholson v
Baird, N. B. Eq. Cas. 195 considered. Ford
v. Stewart et al, 35, p. 508,

Jurisdiction re tort committed abroad
—The civil liability arising out of a wrong
derives its hirth from the law of the place,
and its character is determined by that law.
~Therefore the plaintiff, an alien, being
unlawfully within the United States tern-
tory in violation of an act of Congress, and
a person liable to he deported, has no right
of action in this Court against an officer
of the United States government for his
arrest in, and deportation from, that coun-
try.—By internatic aw, and apart from
any civil enactment, sovereign state has
the right at its pleasure to exclude or deport
any alien from its dominions; therefore no
action will lie in a British Court against an
official exercising that right at the command
and on behalf of the state of which he is
the servant. Papageoriowv v. Turner, 37,
p. 449

Jurisdictlon re tort committed in
foreign jurisdiction —Jurisdiction re land
Iin foreign jurisdiction—The plaintiff and
lefendant, both residents of this province,
applied to the government of the Province
it Quebec and were allotted lots 31 and 32
in Robinson settlement in the county of
Femiscouata, Quebec.—Neither lot was grant-
ed to the parties but each took possession
of the lot applied for and engaged in cutting
pulp-wood and logs on their respective
locations, the plaintiff on 31 and the defend-
ant on 32.—The dividing line between the
lots had never been run.—The parties
spotted trees for about five rods along the
supposed line and each party agreed to be
guided in his operation by this spotted line
and its projection until they could get a
surveyor to run a proper line, and on such
line being run, if it were found that either
party had cut over on the cther, “he would
return the wood."—No proper line was
ever run.— Held on appeal, reversing the
judgment of Bary J. in an action claiming
damages for the conversion by the defendant
of the plaintiff’s pulp-wood and logs, that
the action necessarily involved the deter-
mination of the proper location of the line
between lots 31 and 32, land in a foreign
jurisdiction, and therefcre cculd pot fne
entertained by the Courts of this province.
—The Court has no jurisdiction to try an
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action between parties resident in this
province for a tort committed in a foreign
jurisdiction unless it be alieged and proved
that the tort was actionable in the latter
jurisdiction, Lewg v. Lomg, 44, p. 599.

Seamen's wages—Facts necessary for
Jurisdiction—Under R. S. C,, c. 74, s. 52,
to enable a seaman to sue for and recover
his wages the complaint must show all the
facts and circumstances which under the
statute give the Court jurisdiction and unless
such complaint does disclose all things
necessary to give jurisdiction it cannot be
supplemented by evidence, and the judgment
will be set aside. Ex parte Andrews, 34, p.
315,

COVENANTS

DEEDS, LANDLORD
! NANT, MORTGAGES, VEN-
DOR AND PURCHASER.

See CONTRACTS
AND
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2. CONVICTION.
3. COSTS.
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9. WARRANTS.
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5. Summary Conviction.
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Appeal, See APPEAL.

Bail. See BAIL.

Certiorarl. See CERTIORARI,

Habeas Corpus. See HABEAS CORPUS.

Intoxicating Liquors—See INTOXICAT-
ING LIQUORS,

Justices of the Peace and Magistrates.
See JUSTICES OF THE PEACE AND
MAGISTRATES.
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1. Crown Cases Reserved.

Adultery —Two counts tried simul-
taneously—A conviction for adultery on
two counts of an indictment, the first charg-
ing an offence on September 16, 1913, and
the second an offence on March 14th, 1914,
will not be quashed on a case rese-ved on
objection that the evidence adduced in
support of the second count was not admissible
in support of the first, if the accused failed
to avail himself of the privilege of applving
to have each count tried separately.—While
a private party injured may condone an
injury to himself he cannot condone a
enme. R. v. Strong, 43, p. 190.

Asking for Crown Case Reserved It is
not too late after sentence has heen imposed
to ask to have a case reserved for the opinion
of the Court. R M:Guire, 36, p. 609,

Conviction amended on findings hy
trial judge. A county court judge sitting
under the Speedy Trials Act, Part 18 of
the Criminal Code made certain findings of
fact and entered a conviction against the
defendant for an offence aganst s. 417 of
the Code.—A case having bheen reserved
by him, held, upon the findings the County
Court judge should have entered a verdict
of acquittal and the Court ordered a verdict
to be entered accordingly. R. v. Ayoup,
39, p. 598,

Failure of accused to testify—On the
trial of a prisoner indicted for stealing,
the judge, in his charge to the jury, called
attention to the fact that the prisoner was
not called to testify on his own behalf and
warned the jury that they were not to take
that fact to his prejudice; but added, if
he were an innocent man he could have
proved t at the time of the offence he
was not in the vicinity where the theft took
place.— Held, that this was “‘comment"”
within the meaning of s. 4 (2) of the Canada
Evidence Act, 1803. R. v. McGuire, 36,
p. 600,

Rebuttal evidence—Whether or not the
conditions required hy section 701 of the
Criminal Code to justify the admission of
rebuttal testimony contradicting a witness
who has denied making an alleged statement
to a third party at variance with her testi-
mony, have been fulfilled, is a question for
the presiding judge and, if reasonably exer-
cised, is not a ground for a new trial on a
case reserved.—(Per Tuck C. J., Hanington,
Landry and Gregory JJ., McLeod J. dis-
senting.) R. v. Clarke, 38, p. 11.

Reserving case—Questions of law only,
are properly the subject of a Crown case
reserved.—Questions depending on the weight
or sufficiency of the evidence should not be
reserved. R. v. Howe, 42, p. 378.

2. Evidence.

Admissibility of ad when In-
toxicated—After imprisonment defendant

was searched by a police officer and some
money found on him.—The officer said:
“This looks bad J." speaking to the defendant,
whereupon the defendant made some ad-
mission of theft which was evidence against
him on the trial. —He was under the influ-
ence of liquor at the time he made the
statement.— Held, the evidence was admis-
sible. R. v. Daley, 39, p. 411

Admissibility — Answering cross-ex-
amination—Where the victim of an attempt
to commit rape on cross-examination had
been asked if she had given a description
of her assailant in the presence of her father,
and, if in consequence of such description
he had not suspected a person other than
the prisoner, the Crown was properly allowed
to prove by the father what the description
was that his daughter had given in his
presence.—(Per Iml\ C. J]., Hanington,
Landry and Gregory ll McLeod dissenting
R. v. Clarke, 38, p.

Admissibility—Evidence from illegal
search warrant—Evidence obtained b,
means of an illegal search warrant is av{)i
missible and a conviction based thereon was
upheld. R. v. Kay ex parte Wilson, 39,
p. 124; R. v. Clarkson ex parte Hayes, 40,
n. 363,

Admissibility—Trial on two counts
simultaneously—A conviction for adul-
tery on two counts of an indictment, the
first charging an offence on September 16,
1013, and the second an offence on March
14th, 1914, will not be quashed on a case
reserved on objection that the evidence
adduced in support of the second count was
not admissible in support of the first, if the
accused failed to avail himself of the privi-
lege of applying to have each count tried
separately. R. v. Strong, 43, p. 190

Admission under count—"Obstruct-
ing railway' —Election—Upon an indict-
ment containing a count “That M. at the
Parish of St. H. in the county of M. on divers
days and times between March 31, A. D
1909, and May 10th, A. D. 1909, unlawfully
did obstruct or interrupt, or cause to be
interruptel or obstructel, the free use
of the railway of the T, Ry. Co, by putting or
placing or causing to be put or placed upon the
said railway certain pieces of iron, iron holts,
horseshoes, rocks and other matters or
things"" contrary to s. 518 of the Criminal
Code, R. 8. C. 1006, c. 146, evidence was
given that obstructions were placed on the
track upon seve different days, among
others Apnl 14, 15 ,17 and 30.—Counsel for
defendant requested that the prosecutor
should elect which offence he proceeded
upon, on the ground that each count must
apply to a single transaction.—The judge
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fused to compel this election, and a case
having been reserved.-= Held, that the
prosecutor could not be compelled to elect
ipon  the circumstances as the count in
estion charged only one offence, and the
vidence of the different acts of obstruction
was admissible under the count.— Held,
also, that the prosecution might treat the

eral acts (-I obstruction as successive
wlative acts, forming but one offence in
law, and further, he/d, that at all nts under
the circumstances no substantial wrong or
miscarriage had been occasioned and a new
trial should be refused. R. v. Michaud,
39, p. 418,

Admission—Rebuttal ~In a trial for
murder the prisoner accused one of the Crown
vitnesses of having committed the crime.

['he witness (5. in the original case of the

Crown swore that the murder had been com-
mitted about three o'clock in the afternoon,
and that he and the prisoner were back in

ie city about five o'clock.—The prisoner
e that the crime was not committed
about five o'clock and that the clocks
're striking six when he and G. were coming
ack to the city.—The Crown by permission
then called a witness to contradict the
soner as to the time of G's return to ')\4
i and the learned the
risoner’s counsel to put 1ess to
7 to that of the ( . II:II that the
so put in by the Crown was con
even though also cumulative,
nd further, as it was in the discretion of the
\llv in what order he would
e, and as the prisoner had
1e opportunity of replying, of which he
had taken advantage, that a new trial on
the ground that such evidence was cumu-

lence
fictc

lative should be refused. R. v. Higgins,
36, p. 18
Whether or not the conditions requred
¢ 107 of the Cri Code to
f wdmission of re timony
r ing a witne denie
g an alleged statement rd party
1 her testimony, have been

rance wi
! L cuestion for the prediding judge

if reasonal ly exercised, is not a ground
r a4 new trial on a case reserved.—(Per
T'uck C. ]., Hanir y[-rn Landry and Gregory
McLeod dissenting.) R. v. Clarke,

Admission, Wrongful —If material evi-
fence, which may have influenced the jury
18 l!lmuv\ rly admitted, a new trial must
be grante d, although the Court should be
of the opinion on the whole evidence that
there has been no substantial wrong or mis-
carriage within the meaning of section 746
of the Code.—(Per McLeod ]J.) R. v.
Clarke, 38, p. 11

Affidavit contradicting record—The
Court will not hear an affidavit contradicting
the return of a magistrate as to what matter
was put in evidence at the trial before him.

v. Kay ex parte Stevens, 39, p. 2,
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Canada Temperance Act—Election—
Secondary evidence of—On an apphcation
to a County Court judge for a scrutiny of
ballots in an election for the repeal of the
Canada Temperance Act, held (Tuck C. J.
dissenting) that secondary evidence of the
ballots contained in lost or stolen ballot
boxes was properly receivable, Ex parte
LeBlanc, 34, p. 88.

Competency of witness—Defendant's
wife—In a prosecution for obtaining money
by false pretences defendant’s wife is neither
a competent nor a compellable witness for
the Crown, and where the evidence of the
wife is material and such that it may have
had an influence with the jury in pronouncing
their verdict, there is a substantial wrong
or miscarriage entitling a defendant to new
trial, although there be ample evidence
otherwise to sustain a verdict against him,

Held (per Landry and McLeod ]].),
is illegal for the Crown to call defendant’
wife as a witness in such a prosecution, and
doing so is ground for a new trial, whether
her evidence is mate or not. R.v. Allen,
i1, p. 516

Evidence from other trial-—Magis-
trate's return—G,, L. and C. were convicted
for keeping liquor for sale contrary to the
Canada Temperance Act.—Orders nisi to
qguash the conv.ctions were granted on the
ground that i per evidence was admitted,
without which there no evidence that
the beer sold was xicating.—The evi-
dence objected to was the certificate of one
P., an analyst, of the percentage of absolute
alcohol in the beer sold.—Affidavits of the
prosecutor, his counsel, and the magistrate
were read on the return of the orders stating
that on the trial of a prior complaint against
one T., P, a chemst and analyst, gave
evidence, and 1t was agreed between the
counsel for the prosecution and the counsel
for the accused t} his evidence might be
used in the cases against the accused.—In
affidavits in reply the accused denied the

agreement, and no reference was
to it in the magstrate's return.—
, (per Tuck C. J., Barker, McLeod and
Gregory JJ., Landry J. dissenting), that
there being some evidence to justily the
conviction the orders under the decision in
Ex parte Daley (271 N. B. R, 129) must be
discharged. Ilrhl (per Landry ].), that the
agreement having been denie and not
having been referred to in the return, the
ourt should treat it as not existing. hat if
it existed there was nothing in the affidavits
or the return to show what the evidence
of analyst in the case against T. was, and
therefore no evidence upon which to base
the convictions against the accused, and the
orders should be made absolute. R. v.
Kay ex parte Gallant, 37, p. 72.

Evidence Taking, Adjourning Court to
witness' house—At the trial of an indictable
offence the presiding judge has the power
to order the Court to be adjourned to a place
in the county other than the court house
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for the purpose of allowing the jury to hear
the evur ence of a witness, who was unable
through illness to leave his house, the counsel
for the prisoner having consented thereto.
R. v. Rogers, 36, p. 1.

Illegal evidence—It is the duty of the
judge on a criminal trial to exclude illegal
evidence, and it a ground for
a new trial whether uh'mh--l to or not on
the trial. R. v. Clarke, .S% p. 11,

Magistrate called as witness—(On mo-
tion for a rule to quash a conviction under
The Liquor License Act 1896 on the ground
that the presiding magistrate refused to
give evidence when requested by the defend-
ant it must be shown that the request was
made in good faith, and that the defendant
was prejudiced by the refus: Where it
was set forth in affidavit what evidence
the magistrate was expected to give, but
the affidavit showed that the deponent did not
have knowledge that the magstrate could
ive the evidence, the rule was refused.

x parte l"lunnagun. 34, p. 326.

The defendant applied to call the magis-
trate as a witness, but as he declined to
state in any other than in a general way
what he purposed to prove by him, the
magistrate refused to leave the Bench to
be sworn.—In this he was sustained by
the Court, notwithstanding |lu- defendant
swore that the application s made in
good faith, Ex parte Hebert, .H, p. 455

Onus—Alibi—Where the defence to a
criminal charge is an alibi, it is misdirection
to tell the jury that the onus is on the prisoner
to prove it to their entire satisfaction, and
to show beyond all question or reason that
he could not have been present at the com-
mission of the crime. R. v. Myshrall, 35,
p. 507.

Onus—Where a person is convicted of
an offence under the Canada Temperance
Act committed at a time falling within the
period covered by previous information
upon which he was acqutted, in order to
sustain a plea of amtrofeis acquit he must
show that the offence for which he was
convicted and that for which he was acquitted
were identical. Ex parte Flanagan, 34, p.
5

Onus—Autrefols convict ~Criminal —
If a party charged with a criminal offence
sets up as a defence a previous conviction
for the same offence, the onus is on him
to prove the identity of the offences. R
v. Kay, ex parte Gallagher, 38, p. 325,

Presumption—Liquor License Act—-In
a prosecution for selling intoxicating liquor
contrary to the provisions of s. 48 (1) of
the Liquor License Act, which prohibits the
sale by license holders during certain hours,

roof that the accused kept an hotel and sold
Equur is, in the absence of any proof to the
contrary, evidence that the accused was a

licensed holder, and a conviction based on
such evidence will not be quashed on cer-
tiorari. R. v. Dugas Ex parte McLeary,
43, p. 65.

Rndlng over to witnesses—Jurisdic-
provision of section 721, sub-
sc« Lmn 3 of the Criminal Code requiring the
evidence to be read over to a witness on
the trial of an information or complaint
is a matter of procedure and its omission
does not go to the jurisdiction of the magis-
trate.—Ex parte Doherty, 32 N. B. R. 479
followed. R. v. Kay ex parte Gallagher,
38, p. 497; R. v. Kay ex parte Stevens, 39,
p. 2.

Res Gesta—On the trial of an indictment
for an attempt to commit rape, statements
of the person assaulted and of her com-
panion present at the beginning of the
assault that they had given a description
of the assailant to police officers some four
hours after the assault, but not stating what
the description was, and evidence of the
officers that in consequence of such descrip-
tion they had looked for the assailant were
properly received, although statement of a
ike character had previously been made
to other persons. R. v. Clarke, 38, p. 11.

Sufficiency of evidence—Circulating
obscene matter—The following articles
published in a newspaper, taken in con-
nection with evidence of the character of
the paper and surrounding circumstances,
was held to be sufficient to sunport a verdict
for circulating obscene printed matter tend-
ing to corrupt mur.nl~ within s. 207 (a) of
the Criminal Code: “What married woman
lets the young man in through the side
window whvn her husband is attending lodge
meeting?"'—"Who is the married woman
who went to Saint John last Saturday with
an L. C. R. clerk and stopped at the hotel
as clerk's wife?” R. v. McDougall, 39,
p. 388,

3. Particular Offences.

Adultery—Adulte is a crime in this
province and is punishable on indictment
under the procedure provided by the crim-
inal law of Canada applicable to indictable
offences generally.—A conviction for adultery
on two counts of an indictment, the first
charging an offence on September 16, 1913,
and the second an offence on March 14th,
1014, will not be quashed on a case reserved
on objection that the evidence adduced in
support of the second count was not admis-
sible i support of the first, if the accused
failed to avail himself the privilegeof apply-
ing to have each count tried separately,—
While a private party injured may condone
an injury to himself he cannot condone a
crime. R. v, Strong, 43, p. 190,

Assault—An information for assault was
laid before S., justice of the peace for A.
county after summons issued an order
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wisi of prohibition was served on him at
the instance of the defendant and no further
proceedings were taken before him.—B,,
another e&mtice for the county, having been
requested by S. to hear the charge, took
another information and issued a summons.
—On the return of the summons the defend-
ant's attorney, who was clerk of the peace,
advised B. that he had no jurisdiction, and
B. thereupon refused to proceed.—An in-
formation was then laid hefnre R., another
justice of the ‘e for A. county 'who was
requested by S. to act after B. had declined
to proceed.—An order miss of prohibition
having been granted against R., held, that
the three justices had concurrent )unsduunn
and as S. and B. were not bona fide proceeding
in the matter, there was no ground for
interfering with R. Ex parte Peck, 39, p. 274.

On an information charging that the
accused unlawfully and maliciously assaulted
and threatened to beat one T., a Crown land
surveyor, and prevented him from per-
forming his official duty, the magistrate
found the accused guilty as charged and
adjudged that he pay the sum of $20 over
and above the amount of the damage done,
being $13, and the costs, and in default
of the payment of the said several sums and
costs of conveying to gaol he be imprisoned
for two months. -—11915 McLeod C. J.
and White J., Gnmmer ssenting), that
as the t)bs!ruc!ing of T. in the discharge of
his official duty was not an offence over
which the magistrate had jurisdiction on
summary conviction and the complaint had
been tried as one charge, not two, and one
penalty imposed, the conviction must be
quashed and could not be amended under
s. 1124 of the Criminal Code.— Held (per
Grimmer J.), that the allowance of the $13
for damages might be treated as surplusage
and stricken out and the conviction amended
under s. 1124 of the Code, and stand as
a conviction for an assault with a penalty
of 820 and costs, R. v. Dugas ex parte
Aylward, 43, p. 443.

Bawdy house—To constitute an arrest,
it must appear that plaintiff was re: mmahly
led to believe by either the language or
conduct of the defendants or both, that
plaintiff was deprived of her liberty of move-
ment,—The plaintiff was arrested on the
charge of being an inmate of a bawdy house,
and it appeared that she had the care and
management of a hotel, some rooms of
which were used as a bawdy house.—In
an action for wrongful arrest, held, that
the occupants of rooms other than those
used for a bawdy house were not inmates
of a bawdy-house within the meaning of
s. 228 of the Criminal Code.— Held, also,
that it must be shown that plaintiff knew or
ought to have known that some portion of
the hotel was used as a bawdy-house in
order to constitute her a keeper o¥ a bawdy-
house; that this was a material element in
estimating damages; and that the failure
of the jury to find upon this question, was
ground for a new trial.— Held, also, that to
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in such an action it must be pro/ed that
defendants acted maliciously or with un-
necessary harshness, or with wilful or ly
negligent disregard of plaintifi's rights in
arresting her, and failure to so direct the
jury is ground for a new trial.— Held, also,
that in order to justify an arrest undef 11
Vict,, ¢. 12, 5. 7, it is not sufficient that
defendant has an honest belief in the exis-
tence of a state of facts, which, if true, would
have justified the arrest, hut such belief
must {x based upon reasonable grounds.—
After the pl(untllgwas taken to the police
station the defendant Clark chief of police,
made an entry of the arrest and entered her
name on the charge sheet sent before the
police magistrate, and also notified the
plaintiff to appear at Court.— Held, setting
aside the verdict of the jury that these
acts did not constitute an arrest, and a
verdict was entered for the defendant Clark.
—Defendant S, a police officer in company
with three other officers was sent to assist
in the raid upon the hotel in question.—
S. was directed to watch one exit of the hotel
and remained there while the others entered
and arrested the plaintiff and others, but
S, took no further part.— Held, even if the
arrest was unlawful, S. was not liable in an
action for false arrest, inasmuch as it did
not appear that the common purpose with
which he and the other officers started out
was unlawful, and he had no opportunity
to assent to or dissent from the unlawful
acts of the others. Hopper v. Clark ot al,
40, p. 568,

Bigamy—Mens rea—A wife voluntarily
separated from her husband after having
lived with him for three years.—Nine years
later she married again knowing that her
first husband had married, and believin,
that he had obtained a divorce from her an
that she was at liberty to marry.—Subse-
quently she learned that her second marriage
was ill , and she immediately left her
second hushand.— Held, that under the Stat.
13 Edw. L., c. 34, the dower right of the
wife in the of her first husband was
not barred by her subsequent cohahitation
with another, as she acted bona fide, l)chrvmg,
on reasonable grounds, that she was lega
entitled to marry again.  Phillips v. Plullnpl
et al, 4 Eq., p. 115,

Corrupting morals—Evidence to sup-
port verdict—The following article published
in a newspaper, taken in connection with the
character of the paper and surrounding
circumstances, was held to be sufficient
to support a verdict of circulating obscene
printed matter tending to corrupt morals
within s. 207 (a) of the Criminal Code.:
“What married woman lets the young man
in through the side window when her hushand
is attending lodge meeting?"'—"Who is the
married woman who went to Saint {uhn last
Saturday with an L. C. R. clerk and stopped
at the hotel as clerk’s wife?” R.v. Mcﬁot(-
all, 39, p. 388.
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False pretences—In a ‘prosecution for
obtaining money by false pretences defend-
ant's wife is neither a competent nor a
compellable witness for the Crown, and where
the evidence of the wife is material and such
that it may have had an influence with the
jury in pronouncing their verdict, there is
a substantial wrong or miscarriage entitling
defendant to a new trial, although there be
ample evidence otherwise to sustain a
verdict against him.— Held (per Landry
and McLeod JJ), it is illegal for the Crown
to call defendant’s wife as a witness in such
a prosecution, and doing so is ground for
a new trial, whether her evidence i1s material
or not. R.v. Allen, 41, p. 516.

Forgery—See Comnell et al v. Shaw, 39,
p. 267.

Gurnbllmz A ll(-pusiz of money with
a stake holder to abide the result of a foot
race is not an illegal transaction under
C. S, c. 87, 5. 2, and no action will lie against
the winner of the bet, who has received
the money from the stak der after the
decision of the event. Seely v. Dalton,
36, p. 442,

l.ordl D'\y Act The ‘..m. set ‘N.h' a

un-!«r the Act n' |ulmu the
the Lord's Day, S, 1903, ¢ ln,, for sel
meals on Sv|unl‘|_\', on the ground that this
act was wltra vires of the provincial legis-
lature.—Attorney  General for Ontario v
Hamilton Street Ratlway (1903) A, C. 521
applied. R. v. March ex parte Washington,
41, p. 419.

Murder—Judge's charge—The prisoner,
who was tried and convicted of mur lx-,
although he had ample time and opportunity
to tell all he knew concerning the crime both
to the anthorities and others, maintained a
complete silence respecting |', with the excep-
tion of some bald assertions of his innocence,
until he went upon the witness stand at
the trial to give evidence on his own hehalf,
when he admitted being present at the doing
of the deed, but charge! it upon cne G,
a young companion, who was with him, and
who before and at the crial, had alleged the
prisoner’s  guilt,—The learned judge, in
charging the jury, told them that they
were entitled to take this continued silence
of the prisoner into consideration, and
after deading whether or not such silence
proceeded from a conscicusness of guilt and
a desire to spring a defence upon the Crown,
which it might not be able to meet, they
might therefrom draw an inference as to
his guilt or innocence.~-He further instructed
them that this continued silence of the pris-
oner was an element that might assist them
in determining the amount of credence that
ought to be given to the story told by the
prisoner in the witness hox.— Held (per
Tuck C. J., Hanington, Landry, Barker and
McLeod JJ., Gregory J. dissenting), that the
charge was correct in both respects.— Held
(per Gregory ].), in so far as the charge di-

=

rectel the attention of the jury to the silence
of the prisoner as one of the means of testing
his credibility it was correct; but when the
learned judge went beyond that and instructed
the jury that they were entitled te draw
inferences of the prisoner's guilt or innocence
from his silence, it was error.— Held further,
(per Tuck C. J., Hanington, Landry, Barker
and McLeod ™ J]., Gregory J. dissenting),
that even if the charge were erroneous in
the respect complained of, as in the opinion
of the Court no substantial wrong or mis-

carringe had heen occasioned thereby, such
error was cured by the proviso (f) of section
746 of the code. R. v. Higgins, 36, p. 18.

Murder—Misdirection—On a trial for
murder, where the evidence is circumstantial,
and some of the material facts pro are
of such a character that it is possible to
draw from them inferences bearing either
for or against the defence set up, it is the
province of the jury to draw the inferences,
and it is misdirection for which a new trial
wlil be granted for the trial judge to tell the
jury that the inferences that should be
drawn are those tending to establish the
guilt of the prisoner. R. v. Coliins, 38, p.
218,

Obstruction of police—Certiorari—A
certiorari will not go to remove a commit-
ment made by a justice of the peace on a
charge of resisting a peace-officer. R. wv.
Leahy ex parte Garland, 35, p. 509.

Obstructing police—Mode of prosecut-
ing for —The offence of obstructing a peace
officer in the execution