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PREFACE

In submitting this Digest to the consideration of my fellow practitioners I do 
so in the hope that it will fill a much needed want. It has been my endeavour to cite 
each case under as many heads as possible, and in one or two cases I have intentionally 
placed cases under headings where they do not rightfully belong, in order that they 
might appear in conjunction with other cases somewhat similar but rightfully coming 
under such heading. No one who has ever attempted a Digest can fail to appreciate 
the liability to error or omission ; I can only hope that I have not exceeded the average, 
and will at any time be glad to receive criticisms or suggestions regarding the work 
comprised in this Volume.

HORACE A. PORTER

St. John, N. B.,
December 19 Is.
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ABANDONMENT.
Interest in real estate transaction —

In November 1B02, the plaintiff and the 
defendant F., with a number of others, 
formed a syndicate for the purpose of acquir
ing options and purchasing land with a 
view to sale.—The transaction was a large 
one involving the purchase of some 200,000 
acres of land in the Northwest Territories, 
and before the land was finally disposed of 
the syndicate was compelled to pay to the 
owners the sum of $60,000.—The agreement 
between the plaintiff ami F. was verbal, and 
at the time it was made the plaintiff paid 
the sum of *200.—On the 30th of March, 
1003, the defendant F. wrote to the plaintiff 
tu hi'ld himself in readiness to raise *2,000 
"to hold your corner of the deal" and that 
it they had to call upon him it would be at 
short notice.—The plaintiff took no notice 
of this letter and made no preparation 
for st 'tiring the money.—On the 14th of 
April, 1003, F. telegraphed the plaintiff 
as follows: “Three thousand dollars abso
lutely necessary to hold your interest in the 
land deal.—Will I draw?—Wire." -To this 
the plaintiff sent no reply.—In 1003, the 
plaintiff learned that the speculation had 

u
been made, but it was not until 1007 that 
this suit was brought.— Held, that in view 
of the special nature of the transaction the 
plaintiff's refusal to contribute his share of 
the money required to complete the purchase, 
and his refusal to answer or take any notice 
of both letter and telegram, justified the 
defendants in acting on the assumption 
and belief that he had entirely abandoned 
the contract and his interest in the purchase, 
and that he did not intend being any longer 
bound by it.—Held also, that the plaintiff's 
delay in commencing a suit until long after 
he knew that a large profit had been made 
by a re-sale of the land was, in the absence

of any satisfactory explanation, evidence 
that his failure to pay the money, and his 
refusal to answer either the letter or telegram, 
were in fact intended at the time as an aban
donment of all interest in the transaction. 
Pugsley v. Fowler et al, 4 Eq., p. 122.

Interest in Suit—C., being the holder
of two insurance policies, one in the Provi
dence-Washington Insurance Company, and 
the other in the Delaware Mutual, on which 
actions were pending, assigned the policies 
to M. as security for advances, and authorized 
him to proceed with the actions and collect 
the monies payable by the insurance corn- 
panic- thereunder. By a subsequent assign
ment, J. became entitled to the balance of 
said insurance monies after M.'s claim was 
paid. The action against the Providence- 
Washington resulted in the payment of the 
claim in full to the solicitor of M., but for 
a defect in the Delaware Mutual policy, 
the Plaintiff C. was nonsuited. In 1886, 
M. wrote I. informing him that a suit in 
equity had been commenced against the 
Delaware Mutual and its agent for reforma
tion of their policy and for recovery of the 
sum insured, and requesting him to give 
security for costs in said suit, pursuant to 
a Judge's order therefor. J. replied that 
as lie had not been consulted in the matter 
and considered the success of the suit prob
lematical, he would not give security, and 
forbade M. employing the trust funds in 
its prosecution. M. wrote again saying, 
"As I understand it, as far as you are con
cerned, you are satisfied to abide by the 
judgment in the suit at law, and decline 
any responsibility and abandon any interest 
in the equity proceedings" to which J. made 
no reply. The solicitor of M. provided 
the security and procède 1 with the suit, 
which was finally compromised on payment 
by the company of less than half of the 
amount claimed. Before the above letters
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were written, J. had brought suit against 
M. for an account of the fund' received 
under the assignment; and in IHS7, more 
than a year after they had been written, 
a decree was made in said suit referring it 
to a referee to take an account of the trust 
funds received by M., or which might have 
been received with reasonable diligence, 
and of all claims and charge- thereon prior 
to the assignment to J. and the acceptance 
thereof, which decree was affirmed by the
full Court (29 N. B R. 340) .■ 1 • . the 
Supreme Court of Canada (19 S. C. R. ISO). 
On the taking of said account, M. contended 
that all claim on the Delaware Mutual 
policy hail been abandoned by J. in the 
above correspondence, and objected to 
admission of any evidence relating thereto. 
The referee took the evidence and charged 
M. with the amount received, but on excep
tions bv M. to his report, it was disallowe 1.— 
Held, "it appeal, per Hanington and Van 
Wart JJ., Landry J dissenting, that the 
sum paid by the Delaware Mutual was 
improperly allowed by the referee; that 
the abandonment by J. of all interest in 
the suit against the company to recover 
the same was fully established by the cor
respondence between M. and J.; and that 
the money paid by the c .tnpany tnu-t be 
held to have been received by the solicitor, 
not as solicitor of M. but of the original 
holder C. Jones v. McKean, 34, p. 41.

l andlord and tenant Illegal distress
—Set- Matters v. Manser, 36, p. 293.

Landlord and tenant Lease. Aban
donment by tenant Repossession Set
Whittaker v. Goggin, 39, p. 403.

Reducing claim to jurisdiction of 
Court -See Windsor \ Young, 43, p 313.

ACCIDENT.
See NEGLIGENCE

ACCORD AND SATISFACTION.
Promissory Note of Third Party—

Where a creditor, upon maturity of a loan, 
accepts a promissory note of another, 
endorse< 1 by the debtor, for the amount 
of the loan, the time for payment is post
poned, but the original debt is not cancelled 
unless it is proved that the note was given 
and accepted as an accord and satisfaction. 
The fact that such note is not presented 
for payment at maturity ami no notice of 
dishonour given to the debtor as an indorser, 
will not prevent the creditor suing the 
debtor upon the original debt, unless it is 
shown that there was money at the place 
of payment ready to pay such note at its 
maturity. Ilatjield v. Worden, 41, p. 552.

ACCOUNTS.
Agreement of Sale and Purchase—In

1902, the defendant, being in possession of 
a farm property under a parol agreement 
for purchase, made another parol agreement 
with Mrs. M.. the plaintiff's predecessor 
in title, whereby the defendant was to receive 
a conveyance of the property on paying 
Mrs. M. a certain sum of money and con
veying to her another property, known 
as the Ryder lot. Subsequently the defend
ant carne 1 on lumbering operations for 
Mrs. M. on adjacent lands and purchased 
his supplies from her, it being agreed that 
the amount due the defendant for his services 
after deduction therefrom of the amount 
owing by him for supplies, should be credited 
on acc/unt of the purchase money of the 
farm property, and in this way the defendant 
became entitled to some credits, but the 
accounts between the parties to the agree
ment were in dispute. In 1904 the defendant 
demanded a concevante but was informed 
that he could not have it, until he paid the 
balance of the purchase money and conveyed 
t-i Mrs. M. the Ryder lot. As a matter 
of fact, the defendant, shortly after the 
agreement to convey to Mrs. M. the Ryder 
lot, had conveyed it to a third party. Ac
counts between the defendant and Mrs. 
M. remained in dispute, and in 1911, Mrs. 
M. sold the property to the plaintiff, who 
had notice of the defendant's claims Held 
in an action for a declaration of rights and 
title, that the plaintiff was entitled to pos
session, and that the defendant, as between 
himself and the plaintiff, was not entitled 
to an accounting as to what was due under 
the lumbering agreements, because after 
conveying away the Ryder lot, he was not 
in a portion to carry out his part of the 
contract of sale. Smith v. Kilpatrick, 42, 
p. 103, C. D.

Agreement of sale—Who may be 
compelled to account -By an agreement 
entered into between the plaintiff and the 
defendant, the defendant agreed to sell 
the plaintiff the profits of twenty shares 
of dredging stock for $2,000. This agree
ment further provided that on the winding 
uii or the selling out of the company, the 
plaintiff was to share in its profits or losses 
on a basis of twenty shares. After carrying 
on the business for a season, the company 
sold its plant. At the time of the sale, 
the plaintiff had paid $1,500. on account 
of the purchase price. After the sale was 
concluded the defendant paid the plaintiff 
$1,500. which he claimed was all the latter 
was entitled t", as he had failed to pay the 
full amount of the purchase price although 
frequently asked to d<> so. On an action 
for an accounting, held, that the plaintiff 
was entitled to an account of the profits 
of twenty shares of the stock of the company, 
and also for an account of the money received 
by the defendant for the twenty shares on 
the sale of the plant. Stocker v. Smith, 
43, p. 37 C. D.
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Directors of Company —A director of 
a company cannot tile a bill against the 
company and his co-directors for an account
ing of moneys received by the company 
unless special circumstances are shown. 
The report of a Royal Commission, whose 
duties were inquisitorial and not judicial, 
finding that a sum of money received by 
the company is unaccounted for; and the 
fact that the complaining director was 
the Attorney-General of the Province, and 
as such an ex-officio director of the company 
by the Act of Incorporation, are not such 
special circumstances as would support 
a 1 till for such an accounting. Pugsley v. 
The New Brunswick Coal «fr Railway Com piny 
et al, 4 Eq.. 327; 1» X. B. R. 515.

Interest, Allowing — On an appeal 
from a judgment allowing interest on an 
amount found due the plaintiff on an ac
count taken between the parties for money 
paid by the plaintiff for the defendant, 
and for work done and materials supplied 
by the plaintiff for the defendant, in the 
erection of a house owned in common by 
the plaintiff and defendant.— Held, that 
interest may be allowed when authorized 
by statute or when payable by contract 
ami such contract may be inferred fr >m 
trade or mercantile usage, or from a ourse 
i f dealing between the parties; but (varying 
the judgment of Barry J. appealel from), 
it cannot be allowed by way of damages 
merely because of long delay under vexatious 
and oppressive circumstances, or because 
the money has been used and interest 
earned thereon (except in the case of trust 
moneys) nor because the debt lvid been 
wrongfully withheld by the plaintiff after 
the defendant has endeavoured to obtain 
it . —Raymond v. Hay (1840), 2 N. B. R.. 99 
considered and distinguished. Duffy v. Puf
fy, 43, p. 555.

Jurisdiction — Courts of Equity — A
Court of Equity has jurisdiction in accounts 
where there are various interests involved, 
«and accounts between different parties 
to be taken, so that the matter cannot 
be completely dealt with by a Court of Law 
in <ine action. Armstrong v Robertson el 
al, Eq. Cas., p. 249.

Jurisdiction. K. B. D.—In an action 
in the Kings Bench Division, the presiding 
judge has, under section 18 of “The Judi
cature Act, 1909" all the power and may 
exercise all the jurisdiction and apply all 
the procedure of the Chancery Division 
necessary to afford every kind of equitable 
relief claimed or appearing incidently in 
the course of the proceeding, but if a defend
ant raises an equitable defence, he is bound 
by the equitable principles applicable to 
the circumstances of the case in their entirety. 
Per Barry J. in King’s Bench Division. 
Puffy v. Puffy, 43, p. 555

A Judge has power to take an account 
without ordering a reference to a Master.

Method—Where parties have for a long 
time adopted a method of accounting among 
themselves, the Court will adopt the same 
though it be at variance with their original 
agreement. Hawthorne v. Sterling, 2 Eq., 
p. 503.

Partners or master and servant receiv
ing share in profits—< )n an application 
for an accounting, the plaintiff alleged that 
under an agreement he and the defendant 
hail entered into, he was to manage a busi
ness carried on in their joint names, be 
paid twelve dollars per week and receive 
one-quarter of the net profits at the end 
of the year. The defendant denied the 
plaintiff was to receive one-quarter of the 
net profits, and alleged that the agreement 
was that the plaintiff was to be paid twelve 
dollars per week and have the right to buy 
a one-quarter interest at the end of the 
year.— Held, that the facts shewed that 
the contract made was as alleged by the 
plaintiff and that he was entitled to an 
accounting. Orchard v. Dykeman, 43, p. 
181, C. 1).

Principal and Agent—An agent for 
sale being in a position of trust, cannot 
himself purchase from his principal without 
first communicating to his employer all 
facts within his knowledge which he should 
reasonably expect would influence his prin
cipal, if aware of them, in either deciding 
not t o sell to the agent, or in determining the 
price at which he would sell. Defendant 
was acting as plaintiff's agent for the sale 
of certain timber. Defendant withheld from 
plaintiff an offer of 8350.09, which he had 
receive! for the timber. Plaintiff offered 
to sell the timber to defendant for $225.00. 
Defendant made counter offer of $200.00, 
stating that this was the best offer he had 
had in the past for it. Plaintiff then accepted 
defendant's offer. Defendant resold the 
lumber some three years afterwards for 
$500.00.—Held, that the defendant was 
bound to account to the plaintiff for dif
ference between the amount paid for the 
lumbr and the amount for which it was 
sold, on the ground that the agent had not 
disclosed to his principal all the facts within 
his knowledge that might have influence 1 
the principal in selling. Lunt v. Perley, 
44, p. 430, C. D.

Trustee—Injunction was granted pre
venting a bank from paying to the defendant 
money deposited by her, as plaintiff alleged 
that the money so deposited was part of 
$5,509 that had been entrusted for safe 
keeping by plaintiff to defendant and that 
the latter had appropriated it to her own 
use. The defendant denied that she held 
the money in trust for plaintiff and claimed 
it as her own.—Held, that the evidence 
showed that plaintiff had given the money 
to defendant for safe keeping and the latter 
was ordered to account for it.—Plaintiff 
«alleged that defendant had purchased with 
>art of $12,083.04 that had been entrusted 
or safekeeping by plaintiff to her, a freehold
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pmpertv, and that at the time of the purchase 
defendant had assured plaintiff that she 
had purchased the property for plaintiff. 
Plaintiff asked that the property so pur
chased be conveyed to her; she also asked 
for an accounting.—Defendant admitted 
having received the money from plaintiff 
for safekeeping, but claimed that it was 
with the plaintiff’s consent that she had 
used part of it to pay for the property and 
that she had given plaintiff a mortgage on 
the property as security.—Plaintiff had 
this mortgage among her papers and collected 
interest on it for two and one half years.— 
Held, that the defendant must account to 
the plaintiff for the $12,083.04 but that 
no order would be made conveying the 
property to plaintiff and credit should be 
given for the amount of the mortgage. 
Beamish v. Lanier, 43, p. 420, C. D.

When ordered—Sheriff and Deputy-
In a suit for account, plaintiff stated that 
he was appointed Deputy Sheriff by the 
defendant, under an agreement that he 
was to have half of the net receipts of the 
Sheriff's office. The defendant stated the 
agreement to be that the plaintiff was to 
have one half of the fees from writs and 
executions only.—< >n the probabilities of 
the evidence the Court found in favor of 
the defendant's version of the agreement.— 
Of the receipts in which under this finding 
the plaintiff might be entitled on discovery 
to share, the fees in one case, amounting 
to $33.iM). alone remained undivided.—Held, 
that the bill should not be dismissed.— 
Reference ordered and costs reserved. Haw
thorne v. Sterling, 2 Kip 503.

See also ABANDONMENT.

ACTION.
Abuse of process -The defendant was 

■
indvr-ed by the plaintiff, and had obtained 
judgment in the City Court of Moncton on 
thirteen of them in separate actions brought 
when all the notes were due.—Some of the 
notes were of such an amount that two of 
them could have been included in one action. 
—The plaintiff was arrested twice on execu
tion- on two of the judgments and was 
di-charge* 1 on disclosure.—Immediately after 
his -econd discharge lie was arrested on a 
third judgment, and was discharged by 
habeas corpus.—In a nit for an injunction 
to restrain the defendant from using the 
process of the City Court of Moncton for 
malicious or vexatious purposes.—Semble, 
that the injunction should go if it appeared 
that the defendant intended to iurthei 
arrest the plaintiff for the malicious purpose 
of harassing and punishing him, and endanger
ing his health, and not for the purpose 
of obtaining payment of the debt. Unhang 
v. The Bank of Montreal, Eq. Cas., p. 524.

See also Thorne v. Perry, 2 Eq., p. 270.

Bankruptcy—A plea that the defendants 
were adjudged bankrupt and a certificate 
of discharge granted in England under "The 
Bankruptcy Act, 1883" is a good answer 
to an action for a debt provable against 
the defendants in bankruptcy brought in 
this Province by the subject of a foreign 
state who had never resided or been domiciled 
within British Dominions.— Nicholson v. 
Baird, N. B. Eq. Cas., 195, considered. 
Ford v. Stewart et al, 35, p. 508.

Condition precedent -An agreement for 
the sale of logs contained a condition that 
the logs were to lie surveyed by any surveyor 
the vendee might have in Ins employ and 
that such survey was to be final.— Held, 
that proof of such a survey was, in the 
absence of any charge of fraud or incorn- 
petency on the part of the vendee's surveyor, 
a condition precedent to the plaintiff's 
right to recover the price of the logs. Pat
terson v. Larsen, 36, p. 4.

Condition precedent —The plaintiff and
defendant, both residents of thi province, 
applied to the government of the Province 
of Quebec and were allotted lots i^l and 32

.
Temiso mata, Quebec.—Neither lot was grant
ed to the parties but each took possession 
of the lot applied for and engaged in cutting

ouations, the plaintiff on 31 and the defendant 
on 32.—The dividing line between the lots 
had never been run.—The parties spotted 
trees for about five rods along the supposed 
line and each party agreed to be guided in 
his operation by this spotted line and its 
projection until they could get a surveyor 
to run a proper line, and on such line being 
run, if it were found that either party had 
cut over on the other, “he would return 
the wood."—No proper line was ever run.— 
Held, in an action claiming damages for 
the conversion by the defendant of the 
plaintiff's pulp-wood and logs, that the action 
necessarily involve 1 the determination of 
the proper location of the line between lots 

■ ■
Long v. Long, 44, p. 599.

Condition precedent—The plaintiffs a- 
greed to build for the defendants in a specified 
lime two hundred racks according to speci
fication' furnished, and subject to the 
approval of the inspector of the defendants. 
—At the time the plaintiffs made the offer 
to build the racks they asked that in the 
event of their offer being accepte-1 they be 
furnished with a sample rack, which the 
defendants accordingly did.—After consid
erable delay on the part of the plaintiffs, 
and urging on the part of the defendants, 
the plaintiffs notified the defendants that 
they had forty-eight racks completed, and 
all the materials ready to pul the remaining 
one hundre 1 and fifty-two together.—Defend
ant's inspector condemned all the racks 
manufactured and in process of manufacture 
as not in accordance with the specifications. 
—In an action for damages for breach of
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the contract the jury found, in answer to 
questions submitted by the judge, that the 
racks were not in accordance with the 
contract and specifications, but were in 
accordance with the sample rack furnished: 
they also found that the defendants employe 1 
a competent inspector and he acted in gooi 
faith, and they assessed the damages at 
$831.70, for which amount a verdict was 
entered for the plaintiffs.—Held, on a motion 
to set aside the verdict and enter a verdict 
for the defendants, that in view of the 
findings that the inspector acted in good 
faith, and that the racks were not manu
factured according to the contract and 
specifications, there must be a new trial. 
Lawton Company Limited v. The Maritime 
Combination Rack Co. Ltd., 30, p. 604.

Condition precedent—During negotia
tions for the sale of two standard stokers 
for use in the defendant's brewery, warranted 
to give certain results in the saving of fuel, 
etc., a contract was submitted to the defend
ant in which a particular test calle 1 the 
evaporation test was specified to be applie 1 
to determine whether the stokers would 
produce the guaranteed results. The defend
ant refused to be Ijound by the specific 1 
test, and the proviso was struck out and 
the contract signed, making a proviso 
for the test as follows: "To determine that 
these guarantees are lived up to and the 
same quality of coal is used and the same 
load is being carried, tests are to be made 
under ordinary running conditions on hand 
and stoker fired boilers".—The stokers 
were installed and defendant refused to 
pay for them, alleging that they did not 
fulfil the guarantee.—Plaintiffs brought this 
action declaring on the common counts 
for goods sold and delivered, etc.—The 
pleas were never indebted, and a special 
plea that the stokers did not fulfil the 
guarantees.—Defendant made two tests 
without reference to the plaintiffs and the 
result according to these was that no such 
economy in fuel was effected as the contract 
required.—He refused to allow the plaintiffs 
to make the evaporation test, claiming that 
test was excluded from the contract.—In 
answer to questions the jury found that 
the defendant's tests were not fair and 
proper under the contract, and that the 
tests that the plaintiffs apply were better 
tests than the defendant's, anti that no proper 
tests were ever ma-le.—In answer to other 
questions they say they are unable to answer 
whether the test spoken of in the contract 
was to lie by evaporation, as claimed by 
the plaintiffs, or by weighing the coal, as 
claimed by the defendant.— Held, per Tuck 
C. J., Landry and Barker JJ., that the 
verdict was improperly entered; that while 
all the findings are in favor of the plaintiffs 
no verdict can be entered for them on the 
pleadings, as there is no allegation of waiver 
or proof that the conditions precedent to 
payment had been performed, and there 
must be a new trial.—Per Hanington J.: 
that under the contract as executed it was 
open to the parties to apply any efficient

test, and the proper question for the jury 
was "w is the test which the plaintiffs intended 
to apply an efficient test to determine the 
results guarantee 1," and, as this question 
was not le^t, the case was not fully trie 1, 
and it should lie sent down for another 
trial.—Per McLeod J.: that the conditions 
prece lent were not shown to have been 
performed, and no waiver of performance 
having been alleged that plaintiffs could not 
recover on the pleadings and the verdict 
should stand.—It" the plaintiffs were allowed 
to amend and add a count for waiver a 
new trial should only be grant.» 1 on payment 
ot osts. Uni-rfeei Stoker Co. Lid. v. 
Ready, 37, p. 505.

Counterclaim—A counterclaim is a cross 
action. Canadian Laundry Etc. Co. Ltd. 
v. Un gar's Laundry Etc.'Ltd., 44, p. 423.

Form of action—Specific performance 
or damages—Since the passing of the Judi
cature Act, 1909, damages may be awarded 
for the breach of an agreement, where the 
court finds the plaintiff is not entitled to 
specific performance. Kerr v. Cunard et 
al, 42, p. 454, C. D.

Form of action—Fraud or Redemption
—A bill to set aside a mortgage on the ground 
of fraud cannot very well be turned into a 
bill to redeem the mortgage and the court 
will not usually entertain a suit involving 
such an accounting where it is sought to 
offset damages against the debt. Petropolous 
v. F. E. Williams Company, Limited, 3 Eq. 
346.

Injunction refused—Summons not is
sued—No suit in Court—An application 
under section 24 of the Supreme Court in 
Equity Act, 1S90 (53 Viet., c. 4) upon bill 
anil affidavits for an injunction order, was 
refused with costs.—The bill and affidavits 
were not filed and a summons was not 
issvied in the suit.—The costs of the appli
cation were taxed and paid.—The defendant 
filed an appearance, and applied to dismiss 
the bill for want of prosecution.— Held, 
that there being no summons in the suit, the 
suit was not in Court, and that the plaintiffs 
could not be compelled to issue the summons 
and proceed with the suit, or bo dismissed, 
and that the application should lie refused. 
—Goslin v.Goslin, 27 N. B. R. 221 distinguish
ed—Quaere: whether a defendant who 
has appeared before summons issued can 
apply to dismiss the suit for want of pro
secution if a summons is not issued.—An 
application in June 1890 upon bill and 
affidavits for an injunction order stood over 
until the 15th of August, 1891, when it was 
refused.—Notice of appeal was given on the 
10th of October following, and on the same 
day the summons in the suit issued.—On 
the 16th the defendants filed an appearance, 
and gave notice of application to dismiss the 
bill for want of prosecution, on the ground 
that the summons should have been issued 
immediately after the refusal of the injunc
tion order.— Held, that the plaintiffs were
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not in iK-fault, and also that they were not 
compellable to issue the summons in the 
suit pending the appeal, and that the appli
cation should be retyped. New Brunswick 
Rwy. Co. v. Brown <V Kelly (2) Eq. Cas., 
P- 442.

Lis Pendens—-Quaere:—Whether a suit 
of foreclosure is not still pending, even though 
the sale has been made, if the referee’s report 
is still unconfirmed.—(Per Tuck C. J.) 
The Goldie .V McCulloch Co. Ltd. v. Hewson, 

140

Money had and received—Where money 
is received in good faith, an action for money 
had and received is not maintainable until 
a demand has been first made. The Pacific 
Coast Fire Insurance Co. v. Hicks, 42, p. 294.

Negligence causing death of employee. 
Damages for—In an action for compensa
tion fur the death of the intestate of the 
plaintiff caused by the wrongful act or de
fault or neglect of the defendant, the plaintiff 
is not bound to elect at the trial whether he 
will proceed under the Workmen’s Compen
sation Act or under the Act Respecting 
Compensation to Relatives of Persons Killed 
by Wrongful Act, Neglect or Default, C. S. 
1903, c. 79, but the action can be brought 
and proceeded with under both acts and 
the damages assessed under either act as the 
evidence may warrant. Wcntsell v. The 
New Brunswick and Prince Edward Island 
Railway Co., 43, p. 475.

Notice of action—Form —A notice of 
action which reads “Notice is hereby given 
that I will, after the expiration of thirty 
days from the date of service of this notice, 
enter an action, etc. etc." and which was 
served more than a month before action 
brought, is a sufficient notice of action against 
an official for an official act under clause 
(2) of s. 97 of S Edw. VII, c. 34, providing 
that no such action shall be brought until 
after one month’s notice. Campbell v. 
Pond et al, 44, p. 357 (K.B.D.)

Notice of action, joint—Form of—The
plaintiff was arrested under an illegal warrant 
for dog taxes issued by the town treasurer 
of Marysville and executed by a provincial 
constable.—The plaintiff gave notice of 
action under 49 Viet., c. 25, s. 84, directed 
to the defendants jointly, describing one 
as town treasurer of Marysville and the 
other simply as constable, and setting out 
specifically the acts complained of on the 
part of each.—Plaintiff then sued defendants 
jointly for false imprisonment.— Held, (1) 
The notice of action should be construed 
liberally and is sufficient if it substantially 
informs the defendants of the ground of 
complaint.—(2) In the absence of express 
statutory requirement, it is not necessary 
to state the address and addition of the 
parties notified.—(3) The joint notice here 
was sufficient because it set out the specific 
acts complained of on the part of each 
defendant and it was not necessary to state

whether the action was to be joint or several. 
—The arrest and imprisonment of the plain
tiff was the joint act of both officers.—The 
notice was subscribed by the plaintiff's 
solicitor describing himself as “of the city 
of F." and giving his place of business 
and address for service but was not endorsed. 
— Held, sufficient under s. 84 of the Act 
requiring that the name and place of abode 
of the attorney shall l)e endorsed on the 
notice.—Baxter v. 11allét, 10 N. B. R. 544 
followed. Markey v. SI oat et al, 41, p. 235.

Notice of action —Peace officer—In
an action for false imprisonment, the defend
ant, acting as a peace officer under the 
criminal code, is entitled to notice of action 
under section 970, if he honestly believed 
the plaintiff had committed a felony.—The 
bona tides of the defendant’s belief is a 
question of fact, and must be submitted 
to the jury, if any facts exist, which could 
give rise to an honest belief—The reason
ableness of the belief is not material.—Per 
Hanington, Landry, Barker and McLeod JJ., 
Tuck C. |. dissenting. White v. Hamm, 
311, p. 237.

Notice of action, time of—An action 
was brought against a police officer appointed 
under the Campbelltoit Incorporation Act, 
51 Viet., c. 81, by s. 4 of which he was 
entitled to notice of action for anything 
done by virtue of his office.—The first count 
contained an allegation that the acts were 
done by the defendant as a police officer.— 
Notice of action was given after the time 
limited by the act.— Held, that a verdict 
should be entered for the defendant on the 
first count. Poirier v. Crawford, 39, p. 444.

Personal action—Where one converts to 
his own use and sells the goods of the plaintiff 
and dies after writ issued, but before declara
tion, the action may be continued against his 
executors, and they are liable on a count 
for money had and received. Frederick 
v. Gibson, 37, p. 12ti.

Personal action, survival of—Quaere:— 
If an action commenced by the husband 
survives to the wife as administratrix?— 
And if so and is proceeded with, has she 
such an interest as will disqualify a justice 
on the ground of bias from trying a case 
against her personally. R. v. Kay, ex 
parte Me Cleave, 38, p. 504.

Quia Timet action—The defendant L. 
holds certain premises under a lease granted 
by the plaintiff N. to one W. and assigned 
by W. to L.—The lease contains express 
covenants, but nothing in reference to its 
assignment, or to the use of the premises, 
with the exception of tne word “office" 
used in the description, which is as follows: 
"All that certain office situate etc."—W. is 
an attorney and occupied the premises as 
an office.—L. is a retail meat and fish delaer, 
and proposes to carry on this business in 
the premises.— Held, that there was no 
implied covenant in the lease restricting
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the lessee to the use of the premises as an 
office, as it was not necessary to carry out 
any obvious intention of the parties; and 
that the word “office" in the lease was 
used merely as a means of identifying the 
premises included in the demise.— Held, 
that as no actual damage had been shown, 
the action was in the nature of a quia lintel 
action; and that as the defendant was 
carrying on a legitimate business, and there 
was no probability of any immediate or 
irreparable damage to the plaintiff arising, 
the application for an injunction must 
be dismissed. Nevers v. Lille v et al, 4 Eq., 
101

Ouo Warranto—An information in the 
nature of a quo warranto at the instance of 
a private relator is an “action" within the 
meaning of 0 LI I, of “The Judicature 
Act, II100" and a motion for a rule must 
be made to the Court on previous notice 
to the parties affected thereby, and not by 
an ex parte application for a rule nisi. Ex 
parte Murchie, re Levesque, 42, p. 541.

Remedy specially provided by statute
—The plaintiff, in the first count of his 
declaration, alleged that he was in possession 
of a lot of land adjoining Ludgate Lake in 
the parish of Lancaster, and that tnc defend
ants penned back the waters of the lake, 
thereby overflowing and flooding his land, 
destroying the trees and herbage on it, ami 
otherwise injuring it and depriving him of 
it< use.—By act of assembly, 59 Vic., c. til, 
the defendants were authorized to utilize 
the water of the lake for the benefit, not 
only of the residents of Carleton, but for 
the use of the residents of Lancaster, anti 
by act of assembly, til Vic., c. 52, the defend
ants were given additional powers in reference 
to this water supply to meet certain public 
requirements.—The second and third counts 
of the declaration allege, as causes of action, 
damages resulting from acts alleged to have 
been done under and by virtue of certain 
acts of the legislature which entitle the 
plaintiff to compensation from the defendants. 
— Held, on demurrer, that these counts 
were bad, as the damage for which com
pensation is claimed arose from lawful acts 
done by defendants by virtue of legislative 
authority, for the recovery of which recourse 
must be had to the special remedy provided 
by statute. Ross v. City of Saint John 
(two cases) 37, p. 58.

Stay of proceedings—An action by the 
transferee of an overdue bill, upon which 
an action has been already brought by the 
transferor, wherein an offer to suffer judg
ment has been made and accepted, was 
stayed on an application to the equitable 
jurisdiction of the court, the transferee 
having knowledge of the pendency of the 
first action. Kennedy Company v. Vaughan; 
Standard Bank of Canada v. Vaughan, 37, 
p. 112.

Where a party obtains a “Stay of Pro
ceedings" in order that he may move the

court in accordance with leave reserved, 
the stay does not apply to his right to so 
move. Giberson v. The Toronto Construction 
Company Limited, 40, p. 307.

Stay of proceedings —Appeal pending
—See APPEAL.

Stay of proceedings. Condition of—
Upon an order for discovery by the defend
ants, the court made it a condition of staying 
proceedings pending an appeal, that the 
defendants put in security to indemnify 
the plaintiff from any loss aiising from the 
delay: the court having no judicial doubt 
as t«i the correctness of its order, and con
sidering that greater injury would fall 
upon the plaintiff by a delay than to the 
defendants by a refusal to stay proceedings. 
Robertson v. The St. John City Railway et 
al, Eq. Cas., p. 476.

Stay of proceedings —Practice—Quaere
whether the stay of proceedings in the form 
of order given by R. C. Mich. Term, 1899 
for a certiorari expires on the return of 
the rule nisi to quash. Ex parte Melanson, 
39, p. S.

Steps—See Gunns, Limited v. Dugay (2),
41, p. 402; also Turnbull R. E. Co. v. Segee,
42, p. 025.

Trespass—Where the declaration is in 
trespass and the plaintiff on the trial relies 
upon and directs all his evidence to proving 
injury to his possession, the attention 
of the trial judge not lieing in any way called 
to the fact that he was proceeding for injury 
to the reversion, he cannot afterwards, upon 
a motion to set aside a nonsuit and enter 
a verdict for himself, claim the right under 
60 Viet., v. 24, s. 95, to have a verdict entered 
for him in case as if he had declared for 
and proved damages to his reversionary 
interest. McDougall v. Campbellton Water 
Supply Co., 34, p. 467.

Limitation of Action. See LIMITATION 
i IF A< l l« IN.

Parties to Action. See PARTIES. 
Partnership Action. See PARTNERSHIP

ADMINISTRATION OF 
ASSETS.

See COMPANY LAW — EXECUTORS 
AND ADMINISTRATORS.

ADMINISTRATION OF 
ESTATES OF DISEASED 

PERSONS.
See EXECUTORS AND ADMINISTRA- 

TORS.
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AFFIDAVITS.
Affidavits. Contents of — Affidavits 

should not contain statements of law nr 
conclusions involving law and fact, which 
are for the court t-• determine. R. v. 
Board of Assessors, Fredericton, ex parte 
Hour, 41, p. 504.

Certiorari—Quaere:—If affidavit- ■ an be 
read on the return of a rule nisi to quash 
a conviction removed by certiorari, to estab
lish facts necessary t<> jurisdiction but not 
appearing on the face of the proceedings. 
R. v. Hennessy et al, Ex parte Pallet!, 38,
p. 108.

Court Stenographer—Section 25 of the 
Criminal Code Amendment Act. 1913, c. 
13, repealing and re-enacting . 6*3 of the 
Criminal Code, 1966, authorizing the depo
sitions taken by a justice on a preliminary 
inquiry t<> be taken in shorthand by a 
stenographer, wh" lief ore acting shall, 
unless he is a duly sworn official court 
stenographer, make oath that he will truly 
and faithfully report the evidence, made 
applicable t<> the trial of complaints under 
summary conviction proceeding by -nos. 
3 of . 27 of the Criminal Code. 1906, i- 
imperative and a conviction made for an 
offence against the Canada Temperance 
Act on evidence taken in shorthand by a 
stenographer who was not sworn to truly 
and faithfully report the evidence, and 
was not a duly sworn official court steno
grapher, was quashed on certiorari a- having 
been made without jurisdiction.—The defect 
is not cured by an affidavit of the steno
grapher made subsequent to the trial and 
conviction, stating that the evidence had 
been truly and faithfully reported, even 
if such an affidavit could be produced and 
read on the return of the rule nisi to quash. 
R. v. Limerick, Ex parte Dewar et al, 44, p. 233.

Defective affidavit -Deponent's des
cription omitted 1
tion of a judge, under Order 38, r. II. to 
hear an affidavit, in one paragraph of which 
deponent states he is one of the plaintiffs, 
but which does not contain deponent’s 
description. Brown v. Barlett, 42, p. 222.

Election petition -In the matter of 
an election petition under the Dominion 
Controverted Elections Act, held, that the 
affidavit of the petitioner was sufficient 
notwithstanding that it did not set out the 
reasons for deponent's belief as to the facts 
sworn to therein; also that the petitioner's 
affidavit, not having l>een read over to 
him and he not lieing acquainted with its 
contents, it was in fact no affidavit.—Also, 
that as the affidavit was false and untrue, 
it was an abuse of the process of the court, 
anil the petition was dismissed.—VanWart 
J. dissented. Alexander, Petitioner and Mc
Allister, Respondent, 34, p. 163.

Entitled wrongly—On an application 
for an attachment for non-payment of

10

costs pursuant to a rule, the papers should 
be entitled the same as the rule but the 
court allowed an affidavit to be read which 
was entitled in the court and cause, though 
not entitled the same as the rule. R. v. 
Borden, ex parte Kittnie, 40, p. 200.

Injunction ex parte—It i not a ground 
for the dissolution of an ex parte injunction 
that the plaintiff suppressed facts relating 
to the subject-matter of the suit, which, 
though material as between the plaintiff 
and a person not a party to the suit, are 
not material to the suit with the defendant. 
Poirier v. Blanchard, 1 Eq., p. 322.

Joint stock company, On behalf of—
In an action for the recovery of personal 
property, an affidavit made by the manager 
of an incorporated company under O. 63, 
r. 1, as amended by 3 ue<>. V., c. 23, s. 15, 
under which the sheriff seized the property, 
which stated that he had personal knowledge 
of the facts deposed to. j. sufficient without 
stating hi- means of knowle lge. ( Halifax 
Banking Company v. Smith 25 X. B. R. 610 
followed.)—The omission of the word "lim
ited" in the body of the affidavit which was 
properly entitled in the Court and cause is 
an irregularity only and is cured by failure to 
take advantage of promptly after knowledge 
of it~ existence.—( Si airhead v. Arbo 16 X. B. 
R. 2*3 distinguishc 1.) Dal hou sic Lumber 
Co. Ltd. v. Walker, It, p. 81.

Judgment. Application to set aside—A

of collusion and undue preference where 
the affidavit in proof of the collusion is 
founded on information and belief only, 
and does not state the origin of the infor
mation, and no circumstances are assigned 
for deponent's belief. Dominion Cotton Mills 
Co. v. Maritime Wrapper Co., 35, p. 676.

I.iquor License Act—A petition to 
have a vote taken under the Liquor License 
Act was received by the town clerk of 
Campbelltun, with a solemn declaration 
made under the Canada Evidence Act, 
1*63, instead of under R. S. C., 1906, c. 
145. Held good. R. v. The Town of 
Campbellton, ex parte Cormier, 39, p. 593.

Marksman -In the jurat of an affidavit 
of a marksman, upon which a rule had 
been obtained, instead of the words "he 
(or who) seemed perfectly to understand 
the same," were the following, "seemed 
fully to understand the same."—Held, 
sufficient. Ex parte Allain, 35, p. 107.

Practice Right of Court to refer to 
files Quaere: If the Court had the right 
to refer to affidavits on file in the registrar's 
office in support of a judgment on a motion 
to commit for contempt when such affidavits 
were not referred to by counsel on the 
hearing and of the intention to use which 
no notice had been given. Turnbull Real 
Estate Co. v. Se^ee et al, 42, p. 625.

Sec also R. v. Board of Assessors Frederic
ton, Ex parte Howe, 41, p. 574.



17 AFFIDAVITS—ANIMALS. IS

Prolix, Order 38. r. 23—It L within 
the discretion of a judge sitting in chambers 
to act upon an affidavit to which exhibits 
have been annexed, contrary to (). 38, 
r. 23, but the party offering such affidavit 
mav be deprive! of costs, under <). 38, 
r. 3, or <). ($5, r. 27 (20). D’Israeli Asbestos 
Complin y v. Isaacs el al, 40, p. 431.

Railway Act, by whom oath may he 
taken —In an award for the value of land 
expropriated pursuant to the Railway Act, 
C. S. 1003, c. 01, it was objected that the 
award was bad because the arbitrators hail 
not been sworn by a justice of the peace 
for the county in which the lands lie as 
required by 17 (7) of the Act.—They had 
been sworn by a person, who was not in 
fact a justice, but was a commissioner for 
taking affidavits.— Held, per White J. that 
under . s (28) of C. S. 1003, c. 1, it i< suf
ficient if the oath required hv the Railway 
Act is administered by any of the persons 
authorized by that sub-section.—Held, per 
Barry J. that as the Legislature has expresslv 
or by clear inference provided that the 
oath should be administered by a designated 
person, no other person has authority to 
administer it. Turney v. Saint John and 
Quebec Railway Company, 42, p. 557.

Review, Affidavit taken out of N. It.—
An affidavit taken out of the province by 
a notary public may be read on an applica
tion for review under C. Stat., 1003, cap. 
122, sec. 6. Lunt v. Kennedy, 37, p. 630.

Review, entitling—Affidavits on review 
should not be entitled in any court, but 
if entitled in a court the entitling may lie 
treated as surplusage. Id.

Service of copy dispensed with—
Where a rule nisi to quash was not endorsed 
with the name of any attorney as clerk in 
court, an affidavit produced by the party 
showing cause was allowed to be read, 
although it had not been served. R. v. 
St talon, ex parte Patterson, 37, p. 370.

Swearing to affidavit before pro
fessional partner of attorney—An affidavit 
may be sworn before the business and 
professional partner of the attorney on the 
record if he is personally not interested 
in the suit.—Per Tuck C. J. Ex parte 
Vanwart, 35, p. 78.

(Cf. Order 38, r. 17. Ed.)
Unsigned but sworn to—Quaere:— 

Whether an affidavit unsigned but sworn to 
is good.—See judg. Landry J. in Kenen 
v. Hill, 38, p. 342.

Rule nisi, Application for—On an appli
cation for a rule nisi to rescind a judge's 
order imprisoning a judgment debtor, the 
applicant cannot show by affidavit what 
took place before the judge to whom the 
application was made; the stenographer's 
return of the evidence must, be produced. 
Ear parte Despres; In re O'Leary v. Despres, 
36, p. 13.

AGENCY.
See PRINCIPAL AND AGENT

ALIENS.
Jurisdiction of County Court Judge —

The judge of a county court has no juris
diction to convict for an offence under the 
act to restrict the importation and employ
ment of aliens (60-01 Vic., e. 11), and the 
act in amendment thereof (1 Hdw. 7, c. 13), 
for an offence not committed within nis 
territorial jurisdiction. R. v. Forbes, ex 
parte Chestnut, 37, p. 402.

Wrong committed abroad—The civil 
liability arising out of a wrong derives 
its birth from the law of the place and its 
character is determined by that law.— 
Therefore the plaintiff, an alien, being 
unlawfully within the United States territory 
in violation of an act of Congress, and a 
person liable to be deported, has no right 
of action in this court against an officer 
of the Unite! States government for his 
arrest in, and deportation from, that country. 
—By international law, and apart from any 
civil enactment, a sovereign state has the 
right at its pleasure to exclude or deport 
any alien from its dominions; therefore no 
action will lie in a British court against 
an official exercising that right at the com
mand and on behalf of the state of which 
he is the servant. Papageorgiouv v. Turner, 
37, p. 449.

ANIMALS.
Cattle —Damage by, pleading—In an

action of trespass for an injury to the plain
tiff'-' horse by the defendant's cow, the 
declaration is bad on demurrer if it allege 
neither negligence or a scienter of vicious
ness. Elliott v. Doak, 36, p. 328.

Cattle—Railway act—Cattle being pas
tured in common by the occupiers of improved 
lands bordering on the defendant's railway, 
found their way to the track, and were 
killed by a passing train of the defendant.— 
It was proved that the defendant's fence 
along the common pasture was defective, 
that the company had notice of the defect 
and neglected to repair it, but there was 
no evidence as to how the cattle got on the 
track.— Held, that under the Railway act 
it might be inferred that the cattle found 
their way to the track through the defendant's 
defective fence, and a verdict for the plaintiff 
should have been sustained.—Sub-section 
4 of section 237 of the act provides that when 
any cattle or other animals at large upon 
the highway or “otherwise" get upon the 
property of the company and are killed or 
injured by a train, the owner shall be entitled 
to recover for the loss or injury from the 
company, unless they show the negligence 
or wilful act or omission of the owner.—
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Held, that the word "otherwise" means 
“otherwise at large," and not otherwise 
at large in a place of eiusdem generis with 
a highway. Daigle v. Temiscouti Railway 
Company, 37, p. 219.

A railway company is liable for damages 
for killing a cow which was at large on the 
highway with the knowledge of the owner 
contrary to the Railway act, 1903, and 
which strayed from the highway to the land 
of D., and" from there to the railway track 
through a defective fence which the defendant 
company were obliged to maintain.—The 
company are liable for damage done to the 
land of an adjoining owner by cattle of a 
neighbor trespassing by reason of a defective 
fence which it was the duty of the company 
to maintain. (Per Landry J., Tuck C. J., 
and Hanington 1. hésitante.) Lizotte v. 
Temiseouata Railway Company, 37, p. 397.

In an action for damages against a railway 
company for killing a calf by the company's 
train, the jury found that the plaintiff 
allowed his cattle to run at large upon the 
highway, and that the calf got upon the 
railway track from land adjoining the 
plaintiff’s at ;• place where there was no 
fence along the track .— Held, reversing the 
verdict entered in the county court, that 
the findings established that the calf got 
at large through the negligence or wilful 
act or omission of the plaintiff and therefore 
under s. 294, sub . 1 of the Railway Act, 
R. S. C. 1909, i. 37, lie could not recover. 
Dixon v. Canadian Pacific Rwy. Co., 39, 
p. 305.

Damages—Dog, vicious,—In an action 
brought to recover damages from the owner 
of a dog, which had bitten the plaintiff, 
a child a little over five years of age, the 
jury, in answer to questions put by the learned 
trial judge, found that the dog had attempted 
to bite one (». B. ami the defendant had 
knowledge of this before the plaintiff was 
bitten; that the dog had never, before the 
injury to the plaintiff, evinced a cross, savage 
or vicious disposition to the knowledge 
of the defendant; that the dog was in the 
habit of jumping upon or against people, 
and in such acts scratching them, and the 
defendant knew this before the plaintiff 
was injured; that one of the acts of jumping 
on or against people referred to one W. B. 
that the defendant knew of it before the 
plaintiff was injured, and that the dog did 
not do it playfully; that they considered 
that if Cl. B. had left the dog alone he would 
not have attempted to bit him.—Upon an 
application by the defendant to have a ver
dict entered for him, held (per Tuck C. J., 
Landry, Barker, Van Wart and McLeod 
J J., Hanington J. dissenting) that, as the 
answers established that the defendant 
had kept the dog after he had knowledge 
that he was apt to do injury to mankind, 
the application should be refused.—The 
learned judge, in charging the jury, told 
them that if they were thought the scar on 
the plaintiff’s face, caused by the bite, was

likely to be permanent, and that such lasting 
disfigurement might affect her prospects of 
making a good marriage, they might c insider 
such possible loss of marriage in assessing 
the damages.— Held, per totiam curiim, 
misdirection, as such damages were toi 
speculative and remote.—The jury were 
further directe 1 that in assessing the dam
ages they might take into consideration 
the financial position of the defendant 
and the condition in life of the plaintiff. 
— Held, as before, misdirection. Price v. 
Wriglit, 35, p. 9.

Horses—Negligence—The jury having 
found that it was negligence for the hirer 
of a horse to allow it to stand harnessed 
but unbridled in an open place near the 
shafts of the wagon while he went to the 
wagon to get the bridle, in consequence of 
which the horse escaped from his control 
into a ploughed field where it lay down and 
rolled and in getting up cut itself in the fore
leg, the court will not disturb the verdict.— 
The defendant's act in allowing the horse 
to stand harnessed but unbridle 1 in an 
open space was the proximate cause of the 
injury and the action of the horse in rolling 
was not an independent intervening cause.— 
The keeper of a livery stable who hires a 
horse to another is bound to give notice 
to the bailee of any dangerous quality 
in the animal hired of which he has or should 
have knowledge, and failure to give such 
notice, while it may not be accurately 
designate 1 contributory negligence, may 
in an action against the bailee for an injury 
resulting from neglect to exercise proper 
caution go directly to the question of the 
bailee’s negligence and liability. Cray v. 
Steeves, 42, p. 979.

A bailee for hire who returns the property 
bailed in a damaged condition, and who, 
being the only person with full knowledge of 
the circumstances causing the damage, 
fails to give any explanation of the same, 
is presumed to have been negligent. This 
applies to the hirer of a horse and carriage 
from a livery stable keeper. Gremley v. 
Stubbs, 39, p. 21.

APPEAL.
Applicant in contempt—The rule that

a defendant in contempt for failure to 
obey a mandatory injunction cannot be 
heard in a voluntary application, has many 
exceptions and the circumstances of each 
particular case should be inquired into. 
—Per Barry J. Saint John Railway Com
pany v. City of Saint John, 43, p. 49S ((fi 502.

Bias of trial judge-See W. // Chôme
and Company Limited v. Bustin, 37 N. B. R., 
p. 193; 37 S. C. R. 532.

Charge to jury—Record—A verdict will 
not he disturbed where the record on appeal 
does not sustain an objection that the jury 
was erroneously instructed on a certain 
point. Kelley v. Ayer, 41, p. 489.
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Commitment of debtor—Appeal or 
certiorari -The judge of the County Court 
of Saint John made an order under 59 Viet., 
v. 28 as amended by til Viet., c. 28, com
mitting the applicant to prison for three 
months, because, after his arrest in a civil 
suit in the Saint John City Court, he had 
made an appropriation of property in pay
ment of another debt without paying the 
debt sued for.—The judge based the order 
upon evidence given in a former proceeding 
against the debtor, and not upon the hearing 
of any application for the order in question. 
The order .did not show on its face the 
grounds upon which it was issued.—By iil 
Viet., c. 28, s. 8, amending 59 Viet., e. 28, 
an appeal is given to the Supreme Court 
from any order for imprisonment made under 

46, 48, 49, 51 and 53 respectively of 59 
Viet., e. 28.— Held, that the fact that the 
right to appeal is given by statute d'*es not 
deprive the party of his right to a certiorari, 
and this court will grant the writ, if, in their 
opinion and discretion, the circumstances 
warrant it. R. v. Forbes ex parte De in, 
3rt, p. 580.

Costs of suit reversed on appeal by 
one defendant only—In a suit against 
L. and R. the bill was dismisse 1 by the Equity 
court with c-i'ts.—An appeal to the Supreme 
court was allowe 1 with costs.—On appeal 
by R. to the Judicial Committee of the 
Privy Council it was ordere 1 that the decree 
of the Supreme Court should be discharged 
as against the appellant with costs, and that 
the decree of the Equity Court should be re- 
<tored.— Held, that costs under the original 
decree should be taxed to L. Fa invent her v. 
Robertson, 3 Eq., p. 270.

County Court—Action of trespass. 
Verdict against evidence—In an action of 
trespass and trover in the county court the 
jury found for the plaintiff for part of his 
claim on evidence, that while contradictory 
as to part of the claim, was strongly in favor 
of the plaintiff's whole claim.—The judge of 
the county court made an order setting aside 
the verdict and granted a new trial on the 
ground that the damages were insufficient 
and the verdict against the weight of evi
dence.— Held, on appeal, that the judge had 
power to make the order, and the appeal 
was dismissed. Gallant v. O'Leary, 38, p. 395.

County Court—Amending pleadings —
If a verdict given in a county court is right, 
but the pleadings should be amended, 
then in case of an appeal, the Supreme Court 
en bane will order an amendment. Cyr 
v. DesRosier, 40, p. 373.

County Court—Allowing defence—An
order of a county court judge setting aside 
a judgment and allowing the defendant 
to come in and defend on terms is not a 
decision upon a point of law and there is no 
appeal from such an order under s. 80 of 
the County Courts Act, C. S. 1903, c. 110. 
Ex parte McCulley, 20 N. B. R. 87 followed. 
Joiens v. Lockhart, 40 N. B. R., p. 455.

County Court -Appeal direct to Su
preme Court —Where questions of fact, 
which have not been passed upon by the 
judge below, are not involved, an appeal 
will lie directly to the Supreme Court from 
a decision of a county court judge. Patter
son v. Larsen, 30, p. 4.

Semble, an appeal lies direct to the Supreme 
Court from the judgment of a County 
Court judge on a claim of property under 
C. S. 1900, v. Ill, s. 361. Me Keen v.

. 39, ;• 256.

County Court—Appeal, grounds of—
Upon an appeal from a County Court, 
the Court will not consider grounds which, 
though mentioned in the summons for a 
new trial heard by the County Court judge, 
were not mentioned before him and upon 
which he gave no decision.—Per Barry J.: 
The Court will not interfere with the decision 
of a County Court judge refusing a rule for 
a new trial <-n the ground of the verdict being 
against evidence. Tompkins v. Hale, 41,
р. 269.

County Court—When appeal lies —
Semble, that an appeal will lie from the 
decision of a County Court judge on a point 
of law even though the same does not arise 
at or out of the trial of an action. Stewart 
v. Canadian Pacific Railway, 35, p. 115.

County Court—Costs—A new trial was 
grantel by a judge of the County Court on 
payment of costs on the ground that the 
verdict was against the weight of evidence.— 
An appeal on the ground only that costs 
should not have been imposed, was dis
missed. MacRae v. Brown, 36, p. 353.

County Court —Findings of fact by trial 
judge—< in all cases of appeal from the 
County Court, the judge should furnish 
a clear statement of his finding on the facts.— 
Where the judge in the Court below has tried 
the cause without a jury and entered a judg
ment for the respondent and the return 
does not contain a statement of his findings 
on the facts, it will be assumed by the 
appellate court that he found the facts in 
favor of the respondent, and the judgment 
will not be disturbed if there is evidence 
to justify such finding. Johnson v. Jack 
et al, 35, p. 492.

County Courts—Leave to defend—
Upon an application for summary judgment 
in the County Court under C. S. 1903,
с. 116, ss. 49 and 50, the defendant is entitled 
to leave to defend if the facts submitted by 
him, which he alleges he can prove, raise a 
defence which ought to be tried.—This is 
a question of law and the decision of the 
County Court judge may be appealed from 
under s. 80 of the County Courts Act. 
—Canadian Fairbanks Co. v. Edgett, 40 N. 
B. R. 411 distinguished.—Upon such an 
application it is within the discretion of the 
judge to allow the plaintiff to read affidavits 
in reply to defendant’s affidavits.—In an
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action for goods sold and delivered a breach 
of warranty mav be set up by way < ■■ < ounter- 
claim <>r given in evidence under the general 
issue in reduction of damages. —Balm a in 
v. Neil, 41, p. 429.

County Court—New trial—On appeal 
where, by reason of misdirection or an 
erroneous application of the law, a verdict 
is wrongfully entered, the court will not 
order a verdict to be entered against the 
finding, though they should be of the opinion 
that it should be so entered on the evidence 
but will order a new trial. Patterson v. 
Larsen, 37, p. 28.

County Courts—New trial—Order .V), 
r. (» applicable—Order 39, r. 9 providing 
that a new trial shall not be granted on tin- 
ground of misdirection or <.f the improper 
admission or rejection of evidence unless 
some substantial wrong or miscarriage has 
been thereby occasioned, is applicable to 
County Court appeals. —Shapoott v. Chap
pell. 12 Q. B. I). As followed. McLaughlin 
v. Westell, 41, p. 193.

County Court—New trial—Order .V>,
r. 6—In an action in a County Court for 
a breach of warranty of the soundness of 
a horse, tried with a jury, upon a plea of 
the general issue, the trial judge rejected 
evidence of one witness tending to show that 
the horse was sound prior to the time of the 
sale.—After verdict for the plaintiff, the 
County Court judge refused a new trial.— 
On appeal, held, the evidence was admissible 
but there was no substantial wrong under 
( irder 39, r. ti, where the defendant admitted 
that when he sold the horse he knew it was 
subject to the attacks which eventually 
caused its death, though he did not believe 
them to be serious.—Upon such an appeal 
the Court will not consider grounds which, 
though mentioned in the summons for a 
new trial heard by the County Court judge, 
were not mentioned before him and upon 
which he gave no decision.—Per Barry J.: 
The Court will not interfere with the decision 
of a County Court judge refusing a rule for 
new trial on the ground of the verdict being 
against evidence. Tompkins v. Hale, 41, 
p. 299.

County Court appeal —Practice—The
Supreme Court Act, s. 399, does not apply 
to County Courts so on a motion against 
a verdict in the County Court, it is not 
necessary to serve the grounds of the motion 
and the authorities relied upon.—The Su
preme Court may order a nonsuit to be 
entered on an appeal from the County 
Court, though no leave has been reserved 
at the trial. Miller v. Gunter, 39, p. 330.

Under an appeal from the County Court, 
the whole case is before the Court of Appeal 
which is authorized by statute to make such 
order touching the judgment to be given in 
the matter as the law requires. Id per 
Barker J. and approved Kelley v. Ayer, 
41, p. 5<K

No useful purpose can be served by a 
County Court judge being compelled to 
hear and determine a motion which he has 
already heard and determined but where a 
County Court judge trie- a case without 
a jury and enters a verdict for the plaintiff, 
reserving leave t«- move for a nonsuit, it 
may fairly be said that until that right is 
abandoned or acted upon, there is no final 
judgment by the judge on the question 
before him. and therefore the defendant 
may move the judge of the Countv Court 
to enter a nonsuit and then appeal to the 
Supreme Court from his judgment on the 
motion. Tozer v. McIntosh, 39, p. 550.

County Court—Summary judgment— 
Appeal against judge’s decision—Upon 
an application for summarv judgment in 
the County Court under C. S. 1903, c. 119,

. 49 and 50, the defendant is entitled to 
leave to defend if the facts submitted by 
him, which lie alleges he can prove, raise 
a defence which ought to be tried.—This 
i- a question of law and the decision of the 
County Court judge may he appealed from 
under >. SO .-f the County Courts Act.— 
Canadian Fairbanks Co. v. lid gelt, 10 N. B. 
R. Ill distinguishe 1.—Upon such an appli
cation it is within the discretion of the judge 
to allow the plaintiff to read affidavits in 
reply to defendant's affidavits.—In an action 
for goods sold and delivered a breach of 
warranty may be set up by way of counter
claim or given in evidence under the general 
issue in reduction of damages. Neil v. 
Balmain, 41, p. 429.

County Courts—Time extended for 
serving notice of appeal -The time for 
serving the notice of an appeal from the 
County Court may be extended by either 
a judge of the Supreme Court or the judge 
of the County Court appealed from— 
Order 59, r. 12. Yin g v. Foo, 42, p. 315.

County Courts—Time of appeal.—
The Court will not refuse to hear an appeal 
because the appellant neglected to take out 
a summons for a new trial in the Countv 
Court until the time had expired for which 
the signing of judgment had been stayed, 
and did not ask for a further stay or offer 
any excuse for the delay, no term having 
elapsed. Read v. McGivney, 39, p. 513.

Damages, nominal—Trespass, action
for—In an action of trespass v> land the 
Court will not grant a new trial to enable 
the plaintiff to recover nominal damages. 
Whittaker v. Goggin, 39, p.403.

Decree reversed—Compensation for 
goods sold—Where goods of the defendant 
were sold under a decree subsequently 
reversed for error, not for irregularity, he 
was held to l>e entitled to the sum the goods 
sold for, and not to their value or to damages. 
Robertson v. Miller, 3 Eq. 78.

Discretion of judge re terms of post
ponement—If a trial judge refuse, except
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upon unusual and onerous terms, to postpone 
a trial "ti the ground of the absence of a 
material witness the court will review the 
exercise of his discretion and grant a new 
trial.—Per Tuck C. J., Hanington, Barker, 
McLeod and Gregory JJ., Landry J. dis
rating. Hale v. Tobique Manufacturing 

i'»., 30, ]>. 380. (Appeal to S. C. of C. 
dismissed by consent.)

Equity Court—Un appeal from a decree 
.,f the Equity Court, the appellant may 
rely on grounds not taken in the Court 
In low.—Miller v. Robertson, 35 S. C. R. SO 
followed. Kerr Company Limited v. Seely, 
40, p. 0.

Evidence, rejected—A judgment will 
not be reversed on appeal on the ground that 
evidence was improperly rejected if the record 
sh-.ws that the party offering the evidence 
could not have been prejudiced by the 
rejection. Johnson v. Jack et al, 35, p. 492.

Findings by jury—A court of appeal 
will not disturb the finding of a jury on a 
question of fraudulent representations, where 
there is any evidence upon which the verdict 
may reasonably be supported. Finn v. 
Broun, 35, p. 335.

Where each party is seeking to make a 
title for himself by possession, the Court 
will not interfere with the findings of the 
jury unless the verdict was one which, the 
whole of the evidence being reasonably 
viewed, could not properly have been found. 
— Per Tuck C. J., Barker, McLeod and 
Gregory JJ.) Wood v. LeBlanc, 30, p. 47.

Where a verdict had been given for the 
and the clear weight of evidence 

was against the plaintiff's claim, and im
portant questions involved had not received 
due consideration on the trial, the case should 
lie sent lown for a new trial.—{Per Tuck 
C. J., Mc Le id and Gregory JJ.), as there was 
evidence to justify the jury in finding for the 
plaintiff on the material point in dispute, the 
verdict should not be disturbed even though 
the case was not tried out with due regard 
to other important points. (Per Hanington, 
Landrv and Barker JJ.), Rav v. Fraser et al, 
30, p. 113.

Where disputed questions of fact are left to 
the jury, and the judge's charge distinctly 
leaves tiiv matter to them to find for the plain
tiff it they believe his evidence, and for the de
fendant if they believe the defendant’s 
evidence, and there is evidence to support it 
finding either way, the verdict will not be 
disturbed on appeal. Brenan v. Hopkins 
el al, 39, p. 230.

Plaintiff was a member of a Longshore
men's Union and, with others, entered into 
a written agreement with defendant to work 
at a fixed rate of wages, defendant agreeing 
to employ these men in loading and unload
ing its steamers.—When men were required 
the defendant notified a Union foremen,

who selected certain men from amongst 
those who l'ignée! the agreement.—Defendant 
could not dismiss the men, but could dismiss 
the foreman, and had entire control of 
the work and paid the men individually.— 
While plaintiff was proceeding up a gangway 
to defendant’s steamship on his way to assist 
in unloading, the gangway fell and he was 
thrown on the deck and seriously injured.— 
The accident was caused by the negligence 
of one of the ship's officers in fastening the 
gangway insecurely.—The jury found that 
plaintiff was not a fellow servant of the 
defendant's officer and not engaged with 
him in a common employment, and verdict 
was entered for the plaintiff.—Held, reversing 
the verdict, that plaintiff was a fellow 
servant of the defendant's officer, and as
sumed the ri-'k of such negligence as an 
implied condition of his employment.— 
Hatfield v. The Saint John Cas Light Co., 
32 X. B. R., 100 distinguished.—Where a 
statement of the contents of a written 
document is made by counsel and accepted 
by both sides as a correct version, although 
there is no evidence of its loss or destruction, 
tlie Court must construe it> meaning in 
the same manner as if it had been produced. 
O'Regan v. The Canadian Pacific Railway 
Company, 41, p. 347.

Where the facts are practically all admitted, 
ami liability is to be determined from the 
construction of a written document, the 
Court of Appeal will disregard the findings 
of a jury. Id. f

Finding by judge in equity—In an
equity appeal where the judge in equity in 
the opinion of the Appellate Court dis
regarded, or did not give due weight to, evi
dence of witnesses taken under commission, 
the Court on appeal may review his finding 
on the facts as well as the law. Fairweather 
v. Lloyd, 38, p. 54K.

Findings by trial judge—Evidence un
disputed -Where a caii'c i- tried by a 
judge without a jury, and the facts in evi
dence are not disputed, the court may recon
sider the evidence in the case and overrule 
the judgment of the trial judge, if they think 

■ -Here, in the opinion of the 
majority of the Court, the evidence did not 
prove any intent on the part of the defendant 
t-1 c< invert the goods in dispute and the finding 
of the trial judge that there hail been a 
conversion was reversed.—Per Barker C. J., 
McLeod, Gregory and White JJ., Landry J. 
dissenting. Donald v. Fulton, 39, p. 9.

Findings by trial judge. —Where a 
cause is tried without a jury it is the duty 
of the Court, on an application for a new 
trial, to disregard the trial judge’s finding, 
if the Court is of the opinion that he was 
wrong in his conclusions.—The onus of 
showing that the judge below was wrong is 
on the party moving. Bogus v. Scott, 34,
p. no.

( )n an appeal where the judge in the Court 
below has tried the cause without a jury
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and entered ;i judgment for the respondent 
and the returh does not contain a statement 
of his finding' on the fac ts, it will In- assumed 
by the Appellate Court that he found the 
facts in favor of the respondent, and the 
judgment will not be disturbed if there is 
evidence to justify such finding.—A judg
ment will not he reversed on appeal on the 
ground that evidence was improperly rejected 
if the record shows that the party offering 
the evidence could not have been prejudiced 
by the rejection. Johnson v. Jack et al,
35, i». m

The Coutt will not set aside an on 1er 
committing a judgment debtor to prison 
on the gr< und of his having made a fraudu
lent disposition of hi- property whereby 
the judgment creditor i- materially pre
judiced in obtaining satisfaction of his 
judgment, unless it appears that the judge- 
making the order has taken some manifestly 
mistaken view of the law or the facts.—A' 
such judge ha> had the opportunity of hear
ing the witnesses give their testimony viva 
voce, and of observing their demeanour, 
his decision on questions of fact must be
taken to have the same weight as the verdict 
of a jury.—Per Tuck C. J., Hanington, Landry 
Landry and Gregory JJ. Ex parte Des près-, 
In re O'Leary v. Despres, 30, p. 13.

Where a cause is tried without a jury and 
the judge finds facts on contradictory evidence 
the onus of proving the judge was wrong is on 
the party moving, and if he fails to satisfy 
the Court of thi-, his tu ition must fail.— 
In such a case the appeal Court has the -..tine 
jurisdiction as the trial judge, and where 
the facts found are largely ba-e 1 on written 
evidence they should disregard his finding 
if, in their opinion, it i< against the weight 
of evidence. Adams v. Alcroft et al, 37, p. 
332.

The Court on appeal will not disregard 
the finding of a judge who tries a question 
of fact with >ut a jury on viva voce evidence 
and substitute for it a finding which they 
may think should have been made, unless 
they are satisfied the judge was wrong, and 
the onus of showing that i- on the party 
moving.—If the question is left in doubt the 
presumption that the judge was right is 
not displaced. Papageorgiouv \. Turner, 

110

On appeal of a case tried without a jury 
the Court will flat disturb the decision of 
the judge bglow on the facts unless there 
has been manifest error. Seltick v. Gros- 
weiner, 38, p. 73.

Where, on a trial with >ut a jury, the judge 
makes no distinct fin ling on certain dispute 1 
facts, but orders a verdict to be entered 
for the plaintiff which involves the finding 
of those facts in the plaintiff's favor, the 
Court on appeal will assume they have been 
so found if the evidence justifies a finding 
to support the verdict. Hampstead S. .S'. 
Co. Ltd. v. Vaughan Electric Co. Ltd., 38, 
p ns

Findings on facts made by a trial judge 
will not be set aside unless the Court is 
clearly of opinion that he was wrong. F. E. 
Sayre <V Co. Ltd. v. Rhodes Curry tfc Co. 
Ltd., 39, p. 150; Me Kean v. Dalhousie Lumber 
Co. 10, p. 247.

The Court will not reverse the findings of 
fact made by a trial judge unless it clearly 
appears he was wrong. Shaw v. RobinsoH,
40, I». 473.

In a suit for divorce a mensa et thoro on 
the ground of cruelty, the trial was begun 
before Gregory J. and, after his resignation, 
continued before McKeown J. who delivered 
judgment dismissing the plaintiff’s libel with 
costs, on the ground that there was not 
sufficient evidence of cruelty.—The judge 
assumed, for the purposes of his judgment 
that the plaintiff's testimony was correct, 
but made no findings on the other evidence, 
which was very contradictory.—A consid
erable portion of the evidence was read to 
McKeown J. from the stenographer’s notes. 
—( )n appeal, held, per Landry, Barry, 
McKeown Jf. that the appeal should be 
dismissed with costs.—Per Barker C. J., 
McLeod and White JJ. that the appeal 
should be allowed with costs, on the grounds 
fl) that the rule that findings of fact by a 
trial judge should not be set aside unless 
clearly wrong does not apply where the 
judge did not see and hear the witnesses 
during a large portion of the testimony, and 
(2) that there was a sufficient evidence of 
cruelty to entitle the plaintiff to a divorce 
a mensa et thoro. Carrey v. Carrey, 40,
p. 08.

In an action for damages caused by negli- 
gerfee, tried before a judge without a jury, 
the judge found the defendant guilty of 
negligence in leaving a pile of bricks on 
a highway insufficiently lighte 1 whereby 
plaintiff drove into the bricks and sus
tained injuries to himself and carriage.—He 
also found there was no contributory negli
gence and entere 1 a verdict for the plaintiff. 
—Appeal having been taken on the ground 
that the verdict was against evidence the 
Court upheld the findings of the trial judge, 
and dismissed the appeal, approving the 
rule laid -1 iwn in Boggs v. Scott, 31 X. B. R. 
110, and Papageorgiouv v. Turner, 37 N. 
B. R. 119, governing appeals of this nature. 
Turnbull v. Corbett, 41, p. 2S1.

The Court refused to set aside the findings 
of fact made by a trial judge, the evidence 
being contradictory and the witnesses ex
amine 1 in the presence of the judge, who had 
to determine on their credibility very largely 
from their manner and demeanor under 
examination. St. John River .S'. S. Co. Ltd. 
v. Crystal Stream S. S. Co. Ltd., 41, p. 333.

The Court refused to set aside the findings 
of the trial judge in an action of trespass to 
land to the effect that ; money had 
been spent on a road over plaintiff’s lands 
under circumstances which created it a public

9
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highway, under the provisions of “The High- 
wav Act," 1904, 4 Edw. VII, c. 9, s. 3. 
Rideout v. Howlett, 42, p. 200.

Any point can be taken on appeal to 
sustain the verdict of a judge (per Landry
J.). Id.

The Court on appeal will not set aside 
a finding by a trial judge merely because 
the judges hearing the appeal would, had 
they been trying the case, have reached 
a different conclusion; the finding must be 
clearly wrong as contrary to or unsupported 
by the evidence. Fish v. Fish, 44, p. 017.

Finding of fact by referee—The findings 
of a referee on questions of fact where they 
may depend upon the credibility of witnesses 
will not be disturbed though the evidence 
is contradictory and might warrant dif
ferent findings. Thomas v. Ginau, 1 Eq., 
p. 2f>7: Patchell v. Colonial Investment and 
Loan Co., 3 Eq., p. 429.

The finding cf a referee upon questions 
of fact depending upon evidence taken viva 
voce before him will not be disregarded except 
in case of manifest error. Thibideau v. 
LeBlanc, 3 Eq., p. 439.

General verdict, effect of—A general 
finding by trial judge must be taken as a 
finding of all things necessary to uphold 
the verdict. Hampstead X S. Co. Ltd. v. 
Vaughan Electric Co. Ltd., 3\ p. IIS; Moore 
el al v. The Canadian Fairbanks Co. Ltd., 
42, p. 485.

Interlocutory proceedings See Weldon 
et al v. Wm. Parks & Sons Ltd. No. 2, Eq. 
Cas., p. 433.

Judge's certificate re Supreme Court 
costs—The Court has jurisdiction to review 
the discretion exercised bv a judge in certi
fying under the act 90 Viet., e. 2S, s. 71, 
that there was good cause for bringing the 
action in the Supreme Court. Cormier v. 
Boudreau, 39, p. 9.

Judgment by collusion.—A judgment 
will not be set aside on the ground of collu
sion and undue preference where the affidavit 
in proof of the collusion is founded on 
information and belief only, and does not 
state the origin of the information, and no 
circumstances are assigned for deponent’s 
belief. Dominion Colton Mills Co. v. Mari
time Wrapper Co., 35, p. 979.

Judgment debtor, commitment of—
The Court will not set aside an order com
mitting a judgment debtor to prison on the 
ground of his having made a fraudulent 
disposition of his property whereby the 
judgment creditor is materially prejudiced 
in obtaining satisfaction of his judgment, 
unless it appears that the judge making the 
order has taken some manifestly mistaken 
view of the law or the facts.—As such judge 
has hail the opportunity of hearing the wit-
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nesses give their testimony viva voce, and 
of observing their demeanour, his decision 
on questions of fact must be taken to have 
the same weight as the verdict of a jury.— 
Per Tuck C. J., Hanington, Landry and 
Gregory JJ , McLeod J. dissenting on the 
ground that no evidence of fraud had been 
disclosed, and that a court of equity would 
have compelled the judgment debtor to 
do just what he had done.—On an applica
tion for a rule nisi to rescind a judge’s 
order imprisoning a judgment debtor, the 
applicant cannot show by affidavit what 
took place before the judge to whom the 
application was made; the stenographer’s 
return of the evidence must be produced. 
Ex parte Despres\ In re O'Leary v. Des pres, 
39, p. 13.

Judgment debtor, disclosure by—
In disclosure proceedings the questions 
whether the debtor has transferred any 
property intending to defraud the plaintiff, 
or since his arrest given any preference to 
any other creditor, are for the officer taking 
the examination, and the Court will not 
interfere with his discretion merely because 
the circumstances of the transfer are sus
picious. R. v. Ebbett ex parte Smith, 28, p. 
559.

Jury tampered with—Where one of 
the grounds in support of a motion for a 
new trial was that some of the jury had 
been tampered with, and the charge included 
the defendant’s attorney, an officer of 
the Court, and a number of affidavits very 
contradictory and of an entirely irrecon
cilable nature were read; under the special 
circumstances of the ease an order was 
made that the deponents should appear 
before the Court to be examined viva voce 
touching the matters in question. Wood 
x. LeBlanc, 39, p. 47.

Liquor License Act, 1887, Review of 
evidence—On an appeal to a judge of the 
County Court from a conviction for selling 
liquor contrary to the provisions of the Liquor 
License Act, 1SS7, 50 Viet., c. 4, the appellate 
judge has power to adjudicate on the evidence 
taken before the convicting magistrate; 
or he may hear the evidence of witnesses 
other than those examined below, or the 
further evidence of the witnesses already 
examined. Ex parte Abel, 34, p. 121.

Liquor License Act, C. S. 1903, c. 2?—
Where a party prosecuting an appeal under 
the Liquor License Act, C. S. 1903, c. 22, 
unable to get the proceedings certified by 
the clerk of the County Court as provided 
by section 105, had them returned under 
a writ of certiorari, the Court heard the 
matter as an appeal under the section.—No 
appeal lies from a decision of a judge of 
a County Court, under section 105, from an 
order made under habeas corpus proceedings 
discharging a prisoner m custody for default 
of payment of fines imposed for offences 
against the Liquor License Act. McCrea 
v. Watson, 37, p. 623.
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Mandatory injunction made ex parte
—An appeal from an ex parle order made 
at chambers granting a mandatory injunc
tion on the ground that the judge acted 
without jurisdiction was refused, because 
the appellant had nut, before taking his 
appeal, applied to the judge to vary or rescind 
Ins order, and it was held that the necessity 
for such an application was not obviated 
by ( >. 58, r. 3, of the Judicature Act, 1909, 
giving an appeal on notice from any judg
ment final or interlocutory, and providing 
that: “livery judgment or decision made 
by a judge in court or in chambers, except 
orders made in the exercise of such discretion 
as by law belongs to him, may be set aside 
or discharged upon notice, bv the Court." 
Bell v. Moffat, Is \. B. R. 151, ami Jackson 
v. Me Leila a, lt» V B. K. 194, , onsidered 
and not followed. The Saint John Railway 
Co. v. City of Saint John, 43, p. 498.

Motion to vary order rightly expressing 
judge's intention dismissed A nnpany, 
against which a winding-up on 1er had been 
made, obtained at the instance of the large 
majority of it- shareholders and holders of 
its bonds an order in an action bv it against 
C., granting leave to appeal to the Supreme 
Court of Canada fn-m a judgment of the 
Supreme Court this Province confirming 
a judgment in Equity, and entrusting the 
conduct of the appeal to the company’s 
solicitors.—Subsequently the liquidators of 
the company moved to vary the order by 
adding a direction that the case on appeal 
should not be settled until an appeal to the 
Supreme Court of Canada from til-.* judgment 
of the Supreme Court of tins Province 
refusing to set a ide the winding-up order 
was determined, and that the company's 
solicitors 'Hi the appeal in the action against 
C. should act therein only "ii instructions 
of the liciuidators or their >olicitor.— Held, 
that as there was no error or omission in 
tile order resulting from mistake or inad
vertence, and the order expressed the in
tention of the judge \vho made it, the motion 
should be refused.—Principles up m which 
application- by shareholders of a company 
in liquidation for leave to appeal arc to be 
dealt with, considéré!. In re The Cushing 
Sulphite Fibre Co. Ltd., 3 Ivq., 231.

N. B. Railway Act, C. S. 1903, c. 91—
There is no appeal from a deci-ion of a judge 
-itting on appeal from an award under . 17, 
(20) of the New Brunswick Railway Act, 
C. S. 1003, c. 91. Stint John <V Quebec 
Railway t’o. v. Bull, 42, p. 212.

N. B. Railway Act, award—The Court 
on an appeal from an award will not hear 
the reasons or principles by which the 
arbitrators were guide 1 or governe 1 in making 
the award where the award c mtaine 1 no 
reasons and none were deposited with the 
award or given to the parties at the time 
it was signed or delivered. Saint John 
Quebec Railway Co. v. Fraser Ltd., 43, p. 3S8.

N B. KailwayAct -Extending time for 
appeal—The time allowe 1 for appealing from
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an award under 4 Geo. V, c. 32 (an Act to 
amend the New Brunswick Railway Act, C. 
S. 1903, c. 91) may lie enlarged on an appli
cation made after the expiration of the time 
allowed by the Act, under O. 64, r. 7, but 
such application should be on notice under Ü. 
52, r. 3, and not ex parle. In re The New 
Brunswick Railway Act, 43, p. IS8.

Notice of appeal over five folios—The
Court will nut hear a motion where the 
notice require 1 by 60 Viet., c. 24, s. 366 
exceeds live folios and is typewritten. Wil- 
mot v. McPherson, 36, p. 327.

Notice of appeal, enlargement of time
for—An application for enlargement of 
the time for giving notice of motion against 
a verdict, etc., under C. S. 1903, c. Ill, s. 
372, on the ground that the transcript of 
the stenographic report of the trial hud not 
! «en tile l, shoul 1 be supp< -rte 1 by an affidavit 
showing that the transcript is necessary to 
enable counsel to prepare the notice. Me- 
Cutcheon v. Darrali, 37, p. 1.

Notice of appeal, extending time for—
The time for serving the notice of an appeal 
from the County Court may be extended 
by either a judge of the Supreme Court or 
the judge of the County Court appealed 
from; Order 59, r. 12. Ying v. Foo, 42, 
p. 315.

Principal and agent, warranty —An
agent of an incorporated company employed 
to sell farm machinery, carriages and har
ness, who, during the term of his agency, 
a period of about two and a half years, sold 
two or three horses for his principal, is not 
authorized on a sale of a horse for his principal 
to give a warranty, and a verdict founded 
on an implied authority to give the alleged 
warranty was set aside—A verdict for 
damage- for breach of a warranty cannot 
be sustained on the ground that the jury 
might have assessed the like damage on 
the evidence adduce l in an action of deceit. 
Gallant v. The Lounsbttry Co. Ltd., 11, p. 225.

Privy Council appeal, practice—It is
the proper practice to m ive to have a judg
ment of the Privy Council entered as a judg
ment of this Court in a case appealed from 
thi- Court. Robertson et al v. Fairweather, 
37, p. 497.

Probate Court —Quaere:—Whether the 
Court will hear an appeal from a probate 
Court when the decree of the judge below 
i not bet ore it. Re Estate of Paul I)aly, 
37, p. 483.

Probate Court—Appeal by party who 
did not appear—A party aggrieved by a 
decree of a judge of pmbate may appeal 
therefrom, although lie did not appear in 
the Court below. An order extending the 
time for appeal made ex parte is not a nullity, 
and if not set aside, the Court will hear an 
appeal taken under it. In re Estate Wm. 
F. Welch, 36, p. 628.
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Probate Court—Finding by judge —
Where there was evidence that the contents 
of a will had been misrepresented to the 
testatrix by the solicitor who drew the same, 
and that the executor therein named had 
procured this solicitor to draw the will, and 
was present at the giving of instructions 
an<l took a benefit thereunder; and evidence 
on the other hand that the will fully expressed 
the wishes of the testatrix and that there 
had been no fraud or misrepresentation.— 
Held, on all the evidence that the decree 
uf the judge of probate upholding the will 
should not be disturbed.—Semble, Allegations 
are not restricted to the grounds set forth 
in the caveat. In re Estate of Mary B. Gil
bert, 39, p. 285.

Probate Court—Commission allowed ex
ecutors—Part of a testator’s estate con
sisted of a dry goods business, which was 
carried on by his two executors for nearly 
a year before it was sold en bloc, one executor 
doing practically all the work.—Upon passing 
the accounts, the probate judge allowed a 
commission of four and one-half per cent, 
upon the whose estate to the executor who 
carried on the business and a commission 
of one-sixth per cent, to the other. No 
commission was allowed upon sales made 
in carrying on the business.—Upon appeal, 
the Court refused to interfere with the 
Judge's discretion in apportioning the com
mission. In re Estate of Benjamin B. Manzer, 
42, p. 251.

Procedure when appeal not entered 
after notice—If, after a notice of appeal, 
the appeal is not entered for hearing, the 
respondent should demand his costs, and 
i f not paid he should make an original motion 
on notice to discharge the notice of appeal, 
and for his costs.—The former practice of 
moving for leave to enter the appeal in 
order that the respondent may move to 
dismiss it with costs when reached in the 
ordinary course will not be followed under 
"The Judicature Act, 1909" and the rules 
thereunder. Duncan v. Reynolds (1870), 
13 N. B. R. 187 and Smith et al v. The 
Halifax Banking Company (1895), 33 N. B. 
R. 1 considered. McIntosh v. Poirier et 
al, 44, p. 355.

Security for costs of appeal—An appli
cation for security for costs of an appeal 
on the ground that the appellant would 
not be able to pay the costs, if the appeal 
should be dismissed with costs, must be 
made promptly.—Where notice of appeal 
was served on the seventh of May 
and notice of an application for security 
was served on the second day of June in 
time for the first session of the Appeal Court, 
after the making of the order appealed 
from, it was refused on the ground of delay, 
although a demand of security had been 
served on the eleventh of May and security 
had been refused.—An order for costs against 
a solicitor personally will not be made (in

the absence of proof of misconduct, on the 
ground that nothing was involved in the 
appeal except costs of the appeal. R. v. 
Gerow ex parte Gross el al, 43, p. 352.

Service out of the jurisdiction—Dis
cretion of judge final—Un appeal from 
an order authorizing service abroad under 
-lau e (h) of O. il. r. l of the Judicature 
Act, 1909, in an action against a foreign 
corporation for a breach in the state of Maine 
ot" a contract made in this province.— Held, 
per White and Grimmer JJ. affirming the 
order of Barry J., Crocket j. dissenting, that 
the act in its scope and purpose is intended 
to affect procedure only, ami sub-s. 2 of s. 
55, enacting that the repeal effected thereby 
should not affect any jurisdiction, established 
or confirmed by or under any act repealed 
thereby, the words "for any othet matter" 
in clause (h) of U. 11, r. 1 must be construed 
to include any matter not covered by the 
preceding clauses of the rule in which the 
Court had jurisdiction at the passing of the 
Act and as by C. S. 1903, c. Ill, ss. 52 and 
53, service abroad might have been author
ized in an action such as the one in question 
the judge had jurisdiction to make the order 
and the appeal should be dismissed., Per 
Crocket J. that notwithstanding the provision 
of sub-s. 2 of s. 55 the words "for any other 
matter" in clause (h) must be construed as 
any other matter within the territorial 
jurisdiction of the Court and not provided 
for in the preceding clauses of O. 11, r. 1 
and as the plaintiff's alleged cause of action 
did not arise within the territorial juris
diction the judge had no jurisdiction to make 
the order and the appeal should be allowed. 
—Per curiam, where under clause (h) a 
judge in the exercise of his discretion on 
the facts decides that it is in the interest 
of justice that jurisdiction should be exer
cised and service abroad authorized, the 
Court on appeal will not interfere with the 
exercise of such discretion. Roy v. The 
Saint John Lumber Cc., 44, p. 88.

Stay of proceedings pending appeal—
Upon a judgment overruling the defendants’ 

demurrer, the Court refused to stay proceed
ings pending an appeal, considering that 
greater injury would result to the plaintiff 
by a delay than to the defendant by a refusal 
to stay proceedings, but the plaintiff was 
required to accept an undertaking for the 
payment of the costs occasioned by the 
demurrer in case the appeal was dismissed, 
and to give an undertaking to forego them 
in case the appeal was allowed. McGrath 
v. Franks et al, Eq. Cas., p. 97.

Where a party is exercising an undoubted 
right of appeal, the Court will stay pro
ceedings under the judgment appealed from, 
where necessary to prevent the appeal if 
successful from being nugatory. Observa
tions upon appeals in interlocutory pro
ceedings. Weldon et al v. William Parks 
& Sons Ltd No. 2, Eq. Cas., p. 433.
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Upon an order for discovery by the de
fendants, the Court made it a condition 
of staying proceedings pending an appeal, 
that the defendants put in security P- in
demnify the plaintiff for any loss arising 
from the delay; the Court having no judicial 
doubt as to the correctness of it- order, and 
considering that greater injury would fall 
upon the plaintiff by a delay than v > the 
defendants by a refusal to stay proceedings. 
Robertson v. The St. John Citv Rwv. et ni,. 
Eq. Cas., p. 47b.

On an application for a stay of proceedings 
on a verdict pending an appeal, the stay was 
refused except on terms of payment <>f the 
amount of the verdict to the successful party 
and the taxer! costs to his solicitor, the formel 
giving security for repayment in case of 
the appeal being <um>sful, or consenting 
that the amount be paid into Court, and 
the latter giving an undertaking to repay 
the costs if s-. ordered by t ie Appeal Court. 
Porter v. O'Connell, 43, p. till.

Statement of claim amended at trial, 
defendant prejudiced - Declaration f**r 
work and labour and on an account stated. 
—Pleas, payment and set-off, the particulars 
of which showed a considerable sum due 
defendants over and above what was claimed 
by the plaintiff’s particulars, which were 
confined to the count for work and labor.— 
At the trial, where a verdict passed for the 
plaintiff, the set-off living entirely rejected, 
an application was made to amend the 
plaintiff’s particulars by making a large addi
tion to the time of the alleged work and latxir 
and by giving particulars of the account 
stated.—The amendment was allowed with
out terms, although the defendants produced 
affidavits of one of themselves and their 
attorney and counsel, «taring that they were 
unprepared to make their defence at the then 
circuit to the claim for work and lalior as 
set out in the amended particulars; that 
had the original particulars been served 
as amended they might have offered to suffer 
judgment and would have done so had they 
found plaintiff's claim was correct, that as 
no particulars had been served applicable 
to the count for an account stated, the said 
count had not lieen regarded as bona fide, 
and in preparing for trial no consideration 
had been given to it, that if the amendment 
was allowed defendants would lie taken 
by surprise and were not prepared to make 
their defence, and great injustice would 
be done to them.—On a motion for a new 
trial on the ground that the amendment 
should not have lieen allowed except on 
terms of postponment of the trial etc., held, 
tier Tuck C. J., Hanington, Landry and 
VanWart JJ., Barker and McLeod JJ. 
dissenting, that the defendants’ affidavits 
showed that the amendment was of a char
acter to materially prejudice the defendants, 
ami should riét have been allowed without 
such terms as Mould, as near as may be, 
place the defendants in the position they 
occupied when the original particulars were
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served.—Per Barker and McLeod JJ., that 
the judge, in the exercise of a judicial dis
cretion, having allowed the amendment, his 
discretion should not lie rever H by the Court 
en banc unless he was manifestly wrong and 
it apiieared affirmatively that injustice had 
been done t<> the defendants. Hicks v 
Odgen et al, 35, p. 301.

Summary conviction Appeal—Certi
orari—The defendant, on May 15, 1**08, 
gave notice of appeal to the County Court 
from a summary conviction.—An order 
for certiorari was taken out and served May 
20 and on May 27 the defendant served a 
notice of his ground « of appeal.—Held, 
that under section s. 1122 of the Criminal 
Code, certiorari would not lie allowed after 
appeal taken.—In re Kelly, 27 N. B. R. 
553 followed. R. v. Haines, 30, p. 49.

Supreme Court of Canada—Delay due 
to death of party—Upon the death of 
one of several defendants to a suit in the 
Supreme Court of Equity, the plaintiff may 
continue the suit by applying for adminis
tration nd litem or by application to the 
Equity Court under s. 1 Hi or «. 119 of the 
Supreme Court in Equity Act, C. S. 1903, 
c. 112, and therefore where me of several 
defendants died after judgment of the 
Supreme Court en banc, confirming a decree 
of the Equity Court dismissing the plaintiff’s 
bill with costs, and the plaintiff delayed 
his appeal to the Supreme Court of Canada 
fer eight months thereafter on the ground 
that no administration had been taken out, 
held, this was no excuse for the delay and 
the judgment of McLe* d J. refusing to allow 
the appeal under s. 71 of the Supreme Court 
Act, R. S. C. 1909, c. 139, was confirmed. 
— Held, also, that the mistake < f the solicitor 
as to the procedure on defendant’s death, 
even though supported by opinion of counsel, 
was not a sufficient excuse.—Held (per 
McLeod J.), the plaintiff (appellant) could 
have tiled a suggestion and proceeded under 
s. K.j of the Supreme Court Act, R. S. C. 190b, 
c. 139. Harris et al v. Sumner et al, 39, 
p. 45b.

Trial in nature of arbitration—On
the trial of an action for the wrongful deten
tion of a quantity of logs in which action 
the rights of a third patty under a contract 
lietween the defendant and the third party 
were involved, it was agreed by counsel on 
the trial that the third party should lx* added 
as a party plaintiff, that the pleadings should 
be amended in all necessary particulars, 
that the case should lx withdrawn from the 
jury and the presiding judge should determine 
the rights of all parties.—The Court on appeal 
refused to disturb the findings where the 
judge had acted within the scope of the 
agreement and was not manifestly in error. 
Dalhousie Lumber Co. Ltd. v. Walker, 44,

Woodmen's Lien Act—In proceedings 
under The Woodmen's Lien Act 1894, the 
point that the lien was net filed in time is
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open on appeal even though not taken in 
the Court hcl< -w as it goes to the jurisdiction. 
—{Per Tuck C. J.) Murchie et al v. Fraser 
et al, 30, p. 101.

Workmen's compensation act—In an
action under “The Workmen's Compensa
tion for Injuries Act," 4 Geo. V., c. 34, 
the trial judge found that the plaintiff, while 
working at a circular saw edger in the 
defendant's mills, lost all the fingers of his 
left hand by reason of the saw not being 
guarded as by law required, and assessed 
the full compensation allowed by clause 
(b) of sub-s. 2 of s. 0 of the Act, for the 
loss of a hand.— Held, on appeal, that the 
lair intendment to be made in favor of 
the judgment is that the trial judge found 
that the plaintiff lost his hand and that 
the compensation allowed was not greater 
than the amount provided for by the Act, 
and the appeal was dismissed with costs. 
Pankhurst v. Smith, 44, p. 27U.

No motion by way of appeal or application 
to the equitable jurisdiction of the Court 
to cor re t an error in a matter before a 
judge acting within his jurisdiction under 
the Workmen’s Compensation for Injuries 
Act will lx? entertained, except where the 
amount allowed the claimant is greater 
than is provided by the Act. In re Merritt 
v. The St. John Street Rwy. Co., 42, p. ti»>7.

ARBITRATION AND AWARD.
Damages for land expropriated—Re

gard should be had to its prospective capa
bilities. In re Gilbert and St. John Horti
cultural Association, 1 Eq. 432. See also 
St. John and Quebec Rwy. Co. v. Fraser Ltd., 
43, p. 338.

Disqualification of alderman—An alder
man of the City of Saint John is disqualified 
from acting as an arbitrator appointed by 
the city to determine with other aibitratois 
the value of property expropriated by the 
city under Act 01, Viet., c. 52. In re Abell, 

271.

Disqualification, ratepayer, waiver—
A ratepayer of the city of Moncton is dis
qualified on the ground of pecuniary interest 
from acting as an arbitrator to determine 
the value of lands taken by the city for the 
purposes of the water department, under 
50 Viet., c. 45.—Where objection to the 
qualification of an arbitrator was taken 
at the commencement of the arbitration 
proceedings, subsequent appearance under 
protest and taking part in the proceedings 
writ hot operate â* a waivôr of thfrubjection. 
fn ne Bessie B. Wtlkine, 41, p. 141.

:,,‘Evidencè--Rule considered as to when 
évidence of an arbitrator Will b#..admitted 
W explanation of the a wan* In re <IUbert 
hifd "FainL John Dort uultiml -'Association,

1 Eq., p. 432. See also St. John tfc Quebec 
Rwy Co. v. Fraser Ltd., 43, p. 3S8.

Expropriation under Statute 3 Ed. 
VII., c. 71 —The commissioners acting 
under the National Transcontinental Railway 
Act (3 Ed. VII, c. 71) are entitled to apply 
for and obtain under the Expropriation Act 
(R. S. C. lUOti, c. 143, s. 21) a warrant for 
the possession of land expropriated for the 
purposes of the railway,irrespective of whether 
the damages have been paid or not. In re 
National Transcontinental Rwy, ex parte 

Bouchard, 38, p. 340.

Faulty award—Ejectment—A lease in 
renewal of a former lease of the same prem
ises contained a covenant to renew at the 
end of the term or pay for improvements 
“heretofore erected, or which may hereafter 
be erected or made by the said (Lessee) 
the improvements to be valued by two 
disinterested persons to be chosen by the 
parties who, in case of disagreement, were 
to choose a third, the appraisement of whom 
or any two of whom to be conclusive as to 
the value." The lessor having determined 
not to renew, appraisers were appointed 
by the parties, and they failing to agree 
appointed a third.—The three met, and the 
appraiser of the lessor and the third chosen 
agreed on the sum of $2,550 as the value 
of the improvements, which sum the plain
tiff tendered and the defendant refused to 
accept and also refused on demand to give 
up possession, and the plaintiff brought 
ejectment.—In addition to denying the 
lessor’s title the lessee, by plea, asserted the 
right to hold possession on equitable grounds, 
asked to have the award sev aside, and a 
renewal lease decreed to be executed.— 
At the trial, without a jury, the judge found 
that improvements for which the defendant 
was entitled to comjiensation had not been 
considered by the appraisers and the appraise
ment was nut full and complete, but entered 
a veidiet for the lessor.— Held, that the 
lease neither expressly or impliedly gives 
the lessee the right of possession claimed, 
and the facts did not entitle her on equitable 
grounds to retain possession, or on this 
application involving merely the right of 
possession to have the award set aside or 
other relief asked for. Purdy v. Porter, 
33 N. B. R. 4«‘i5; 41 S. C. R. 471.

Injunction to restrain futile arbi
tration refused—An injunction will nut 
be granted to restrain a party from proceed
ing with an arbitration where the result 
of the arbitration will be merely futile and 
of no injury to the party seeking the in
junction.—An injunction to restrain an 
arbitration to determine the value of land 
of the plaintiff taken by the defendants, on 
the ground that condition precedent, to the 
takiug of the land had not been complied 
with, refused. Duncan v. The Town of 
Campbellton,. 3 Eq., p. 224.

Landlord and tenant—Leases coven
anting to pay for, apy bpildings qr efec-
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lions for manufacturing purposes- -
Where the city <>f Saint John expropriated 
land under lease from it consisting mostly 
of mud flats, to be used for manufacturing 
purposes only, and the lease contained a 
covenant to pay at the end of the term for 
the “buildings and erections that shall or 
may then be on the demised premises'* 
piling fastened with stringers necessary to 
make it available for buildings may be a 
subject of damages for which the city would 
be found to pay on expropriation under 
0 Viet., e. ôlt, and should not be excluded 
from consideration on an assessment of 
damages.—(Per Barker C. J., Hanington 
and Landry I J., McLeod J. dissenting.) 
Sleeth et al v. The City of Saint John, 3S, p. 642.

On expropriation under 63 Viet., c. 59 
of lands under a lease, containing a covenant 
to pay at the end of the term for "any 
buildings or erections for manufacturing 
purposes” which should or might then bo
on the demised premises, held, that damages 
should be assessed for the value at the time 
of expropriation of all piling and filling in 
intended for and forming a necessary part 
of the foundation of such buildings.—(Per 
Barker C. J., Hanington, Landry, Gregory 
and White jj., McLeod J. dissenting. Sleeth 
et al v. The City of Saint John, 39, p. 50.

N. B. Railway Act—Appointment of 
sole arbitrator—A judge of the County 
Court alone has jurisdiction to appoint a 
sole arbitrator to determine the value of 
lands taken or required under the provisions 
of the New Brunswick Railway Act, except 
when he is personally interested in the lands, 
in which case a judge of the Supreme Court 
has such jurisdiction.—When an owner of 
land omits to name an arbitrator in expro
priation proceedings after notice is served 
on him as required by the New Brunswick 
Railway Act, a sole arbitrator cannot be 
appointed by any judge until notice of the 
intended application for such appointment 
has first been given to the land owner. 
St. John <fc Quebec Ruy. Co. v. Anderson, 
43, p. 31, C. D.

N. B. Railway Act—Measure of Dam
ages—On an appeal from an award made 
under the N. B. Ry. Act, C. S. 1903, c. 91, 
as amended by 4 Geo. V., c. 32 (1914), 
awarding the respondent $10,500 for land 
taken for appellant's right of way through 
respondent's property, known as the Victoria 
Mill property, in the city of Fredericton, 
and as compensation for damages.—The 
appellate company in January, 1912, located 
its right of way through the property, and 
in the latter part of June, or early in July of 
that year, began work and filed its plans 
and book of reference and published the 
notice required by the Act.—At this time 
and for a number of years prior thereto 
the Scott Lumber Company, subject to a 
hen of the Bank of Nova Scotia, was the 
owner of the property.—The milling busi
ness upon the property had been suspended 
or discontinued and the lumber company

and the bank were seeking to sell the pro
perty to satisfy the bank’s claim.—Un 
July 17th, 1912, the respondent obtained 
an option on the property and ultimately 
on December 12th of the same year purchased 
it with knowledge of the expropriation.— 
In 1913 the respondent made substantial 
changes in the mill, discarding much of the 
machinery, and erected practically a new 
mill with a different equipment, increasing 
its capacity from ten million feet to fifteen 
million feet per season anil greatly improved 
and enhanced the value of the property 
in other respects.—The appellant gave evi
dence liefore the arbitrators, placing the 
market value of the mill projierty and site 
at the time of the purchase by respondent 
at $10,000.—The respondent gave no evidence 
of the value of the property before or at 
the time of the purchase, but claimed and 
gave evidence of the value of the land taken 
and damages for the injury suffered amount
ing to $77,000.—The arbitrators in theit 
award gave no reasons for their award and 
did not show how the amount awarded 
was arrived at.— Held, that the principle 
upon which the compensation and damage 
should have been awarded would be the 
market value, including the practical poten
tial value of the land taken, to the Scott 
Lumber Company at the time of the filing 
of the plans and book of reference and reason
able compensation for damage caused, 
without taking into consideration, as the 
arbitrators must have done, values and 
elements of compensation to the owners 
incident to the property at the time of the 
award: and the award must be reduced to 
$5,500. St. John & Quebec Rwy Co. v. Fraser 
Ltd., 43, p. 388.

N. B. Railway Act, C. S. 1903, c. 91- 
Legality of award—In an application 
under O. XIV of the Judicature Act for 
leave to enter final judgment in an action 
on an award for the value of land expro
priated by a railway company pursuant to 
the Railway Act, C. S. 1903, c. 91, it was 
objected that the award was bad, because 
the arbitrators had not been sworn by a 
justice of the peace for the county in which 
the lands lie as required by s. 17 (7) of the 
Act.—They had been sworn by a person, 
who was not in fact a justice, but was a 
commissioner for taking affidavits.—At the 
commencement of the proceedings before 
the arbitrators, it was stated in good faith 
that the arbitrators had been properly 
sworn before a justice for the county, and 
that statement was dictated by the counsel 
for the company to the stenographer, and 
with the consent of the counsel for the other 
side entered on the record.— Held, per White 
and Crockett JJ., that the statutory pro
vision requiring the arbitrators to be sworn 
might be waived and the defendant company 
is estopped or precluded from objecting on 
that ground by what took place before 
the arbitrators.— Held, per Barry J., that 
the statutory provision requiring tne arbi
trators to be sworn is a condition precedent 
to their jurisdiction, and want of jurisdiction
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can not he waived by admission, nor can 
juri-diction he conferred by estoppel.— Held, 
per White J., an appeal having been taken 
innn the award ami the partie- on the hearing 
having agree 1 that if the iud<e on appeal 
•ffiould c une to the e inclusion that the 
award ought to he set ad le he should mike 
a new award un the evidence before him, 
that an award made on this agreement is 
binding even though the award of the 
arbitrators is a nullity.—Held, per Barry 
]., that the original award, having been 
made by a tribunal without jurisdiction, 
there was no legal evidence upon which 
the judge on appeal could base an award. 
— Hell, tier White J., that under s. K (28) 
i.1 C. S. lilOd, c. 1, it is sufficient if the oath 
require 1 by the Railway Act i- administered 
by any of the persons authorized by that 
sub-section. — Held, per Barry J., that .as 
the Legislature lias expressly or by clear 
inference provided that the oath should he 
administered by a designated person, no 
other person has •authority to administer it. 
Turney v. St. John it* Quebec Rwy. Co., 42, 
p. 557.

Remuneration of arbitrators—An arbi
trator will not lie allowed to fix his fees 
up<m the basis of the value of his sendees in his 
own business or profession.—What fees lie 
should receive depends upon the particular 
circumstances of the ease.—-The expert or pro
fessional man, who has been selected as arbi
trator because the matters in controversy are 
such as his special training and education en
able him the mere intelligently to determine, 
is not to be rated the same as one who has 
no exceptional qualification.—In determining 
as to the reasonableness of his fees, regard 
must also be hail to the nature and importance 
of the question in dispute, the amount of 
money involved, and the time necessarily 
occupied.—Where arbitrators charged for 
each of their services $25 a day, for 21 days 
of 41 hours each, a review judge reduced 
the charge to $20 per day of 0 hours each. 
In re Sutton and Jewett Arbitration, 1 Eq.,

Where each of three arbitrators under 01 
Vic., c. 52, charged $5 for each of a number 
of attendances at meetings which were 
adjourned without any business being des
patched, owing to causes for which the 
arbitrators were not responsible, a review 
judge held the charge not to be unreasonable. 
—Where arbitrators each charged $10 for 
each of their sittings at which evidence 
was taken, or the matter of the arbitration 
was proceeded with, a review judge refused 
to reduce the charge. In re Dean Arbitra
tion, 2 Eq., p. 120.

Where there is evidence of an express 
promise to pay an arbitrator for his services 
as such, founded on good consideration, 
it is misdirection to withdraw the same 
from the consideration of the jury. Pinder 
v. Cronkhite, 34, p. 498.

Saint John Horticultural Association—
By Act 57 Viet., c. 74, providing for the

expropriation of lands by the Saint John 
Horticultural Association by arbitration, it 
is enacte 1 that “any party to the arbitra
tion may within one month after receiving 
a written notice from one of the arbitrators 
of the making of the award, appeal therefrom 
upon any question of law or fact to a judge 
of the Supreme Court, and upon the hearing 
of the appeal, the judge shall, if the same is 
a question of fact, decide the saine upon 
the evidence taken before the arbitrators, 
as in a case of original jurisdiction.—The 
judge, upon such appeal, shall have the right 
to hear additional evidence and decide the 
question upon the original as well as the 
new evidence."—On an appeal from an 
award made under the Act, held, that the 
judge appealed to was not to disregard the 
award and the reasoning in support of it, 
and deal with the evidence de novo, but that 
he was to examine into the justice of the 
award on its merits, both upon the facts 
and the law, and whether a reasonable 
estimate of the evidence had been made 
in accordance with the principles of com
pensation.—In assessing damages upon the 
expropriation of land, regard should be had 
to it< prospective capabilities.—Rule con
sidéré 1 as t" when evidence of an arbitrator 
will be admittel in explanation of the 
award. In re Gilbert and St. John Horti
cultural Association. 1 Eq., p. 432.

Statutory provision for vs. Action for 
damage —An arbitration clause in a private 
act of parliament will not oust the juris
diction of the Court, and an action for 
damages will lie, unless the necessary steps 
are taken under the act, to vest the power 
to exercise the rights, or to do the thing 
for which compensation would be due 
under the act. Darter v. Spragues Falls 
Mfg. Co., 38, p. 207

ARMY' AND NAVY.
Canteen at infantry school— Held that 

the infantry school corps at Fredericton has 
the right to establish and maintain a canteen 
to be conducted in accordance with the 
Queen's Regulations; and that, inasmuch 
as the active militia is subject to these orders 
and regulations, every officer and man of 
the militia from the time of being called 
out for active service, and also during the 
periixl of annual drill or training, has an 
equal right with the members of the infantry 
school corps, to purchase ale and other 
articles for sale at the canteen. Ex parte 
Patcliell, 34, p. 258.

ARREST.
1. Judgment Debtor.
2. Miscellaneous Cases.
Ball.—See BAIL.
Criminal Arrest.—See CRIMINAL LAW. 
False Arrest.—See MALICIOUS PROSE-

CUTION.
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1. Judgment Debtor.

Discharge of debtors. Form of order—
An order of discharge made 1-y the clerk of 
the peace for the countv of Victoria under
59 Viet., c. 28, s. 32, which states that the 
party discharged had been in custody in 
the county of Victoria by virtue of an order 
of render made by the police magistrate of 
the district of Andover and Perth Civil Court, 
that due notice of disclosure had been given, 
and that the hearing took place at the time 
and place mentioned in the notice, which 
order is signed by the clerk of the peace of 
the county of Victoria, is a sufficient state
ment on the face of the order of the territorial 
jurisdiction of the officer making the same, 
and will not be quashed on certiorari.—Per 
Tuck C. J., Hanington, Landry and McLeod 
JJ., Barker and Gregory JJ., dissenting. 
R. v. Straton ex parte Porter, 36, p. 388.

Discharge of debtors—If there is evidence 
from which the officer making the order 
for discharge might be satisfied that a full 
disclosure had been made, the Court will 
not set aside the order, even though they 
are not satisfied that the disclosure is a full 
one, or of the bona fides of it. Id.

Discharge, Form of order—An order 
for discharge will not be quashed on the 
ground that the notice of the application 
to disclose was not entitled in tne cause, 
or that the proceedings and order were 
entitled in the wrong cause if it sufficiently 
appear in the body of the notice, proceedings 
and order, in what proceeding the application 
and order were made R. v. Straton ex 
parte Patterson, 37, p. 376.

Discharge of debtor, Order in lieu 
of mandamus—The order provided for by
60 Viet., c. 2s, s. 15, County Court Act, 
is a substitute for the remedy by writ of 
mandamus, and it will therefore be granted 
only in cases where mandamus will lie.—In 
discharging or refusing to discharge a debtor 
who has made a disclosure under 59 Viet., 
c. 28, s. 7, the judge or other officer is acting 
judicially and not ministerially therefore 
the Court en bane refused to make an order 
under the said section 15 commanding the 
judge of the County Court of S. to discharge 
a debtor who had made a disclosure before 
him. Ex parte Keerson, 35, p. 233.

Disclosure—< >n the hearing before a 
clerk of the peace, of a debtor’s application 
for his discharge from custody, held, (1) 
that the non-production of his books, which 
were not called for or inquired after, is no 
bar to his discharge; (2) that, the debtor 
having sworn he had no real or personal 

roperty, and had not paid any debts since 
is arrest or given any preferences, the 

question "Have you at any time transferred 
any property intending to defraud the 
plaintiff?" and the answer "I have not," 
were immaterial and unnecessary; (3) that 
the debtor could not be refused his discharge 
because previous to his arrest he had sold

a horse, as he was not examined as to the 
disposition of the proceeds of the sale; 
(4) that the value «*!' a debt due the debtor 
was a question of fact to be determined by 
the examining officer; (5) that the answer 
“No one in particular" given to a question 
as to the persons from whom he expected 
to get two notes he had promised to give 
creditor’s agent, was sufficient. Ex parte 
Conant, 34, p. 195.

Disclosure—Assignment of assets—If
a disclosure reveals a debt due to the party 
making the disclosure a definite demand for 
the assignment of the debt must be made 
and an opportunity given to the applicant 
for discharge to show cause, if any, why the 
debt should not be assigned; also in cases 
where judgment has not already been ob
tained against the party making the dis
closure, opportunity must be afforded him 
to ask for security from the plaintiff for 
the re-assignment of the debt in event of 
the plaintiff failing to recover judgment.— 
Quaere:—Whether the provisions of section 
28 of the said act relating to the assignment 
of debts due the defendant as a condition 
of his discharge have any application in 
cases where the defendant is not in actual 
custody. R. v. Carlelon ex parte Akerley, 
37, p. 13.

Disclosure — Assignment of assets — 
Discharge of debtor—The officer taking 
the examination has authority to order an 
equitable interest in personal property to 
be held for the benefit of the creditor, and 
the disclosure of such an interest is no bar 
to a discharge.—If a debtor makes such a 
disclosure of his affairs as fulfils the require
ments of the act, a creditor who allows the 
proceedings to go by default can not object 
that the disclosure was not a full one. R. v. 
Straton ex parte Patterson, 37, p. 376.

Disclosure by defendant in breach 
of promise suit—The provisions of the 
act 59 Viet., c. 28, s. 7, allowing a debtor to 
make a disclosure of his affairs and authoriz
ing his discharge under certain circumstances 
are applicable in the case of a defendant held 
to bail by judge’s order in an action of 
breach of promise of marriage. R. v. 
Carleton ex parte Akerley, 37, p. 13.

Disclosure—Equitable* interest in per
sonal property—An equitable interest in 
personal property cannot be sold under an 
execution.—A defendant at the time of his 
arrot and examination had personal property 
subject to a chattel mortgage; held, that 
such property was not liable to be taken 
under an execution, and the defendant was 
not entitled to his discharge.—Semble, that 
the judge had no right to make a conditional 
order for discharge. Ex parte Miller, 34, 
p. 5.

Disclosure—Interest in growing crops
—A judgment debtor, having made applica
tion to be discharged from custody under 
an execution issued out of a justice's court,
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in the course of his examination disclosed 
that he and his wife resided upon land 
of which his wife had the fee,ami that there 
were growing crops upon it created by his 
lalxiu:.—Held, that as this disclosed an 
interest in real property that could not be 
taken under an execution issued out of a 
justice's Court the debtor could not be 
■ lischarge 1.—The husband's estate of courtesy 
exists -luring the life-time of the wife. Ex 
parte Geldert, 84, p. ft 12.

Disclosure, Jurisdiction for—To give 
the clerk of the peace jurisdiction to grant 
an order for discharge from arrest, uni 1er 
C. S., c. 38, it must appear that the defendant 
is in custody.—It is also imperative that 
he should sign as to the truth of all his 
answers. Ex parte Heywood, 34, p. 8.

Disclosure, Notice of—A notice of dis
closure purporting to be signed by the 
applicant is sufficient without proof of the 
signature.—Service of the notice of dis
closure on the wife at the husband's place 
of abode, he then being within the province, 
is good, and no order perfecting the service 
is required. R. v. Straton ex parte Patterson, 
37, p. 370.

Disclosure of real estate—On the hearing 
of a debtor's application for examination 
and discharge from custody, under the 
provisions of 59 Viet., c. 28, s. 7, where debtor 
disclosed real estate, held, that the making 
of a memorandum to be filed in the office of 
the Registrar of Deeds as provided by s. 11 
of the said act, when not asked for is not a 
condition precedent to debtor's discharge 
nor does any duty devolve on the debtor 
to see that it is made. Ex parte Conattl et 
al\ In re James IV. Starkey, 34, p. 198.

Disclosure—Payment ordered by in
stalments out of income as government 
employee—K. M. and \V. were officers 
of the Government of Canada ami were in 
receipt of annual salaries amounting to 
$1,800, $400, and $700 respectively.—K., 
upon l>eing examined before the County 
Court of W. was, under the provisions of 
59 Viet., c. 2.8, s. 53, ordered to pay the 
amount of the judgment against him by 
instalments at the rate of five dollars per 
month.—M. and \V\, being examined before 
the judge of the County Court of S. were, 
under the same section, ordered to pay the 
amounts of the judgments against them by 
instalments at the rate of five and ten 
dollars per month respectively.—Orders nisi 
having been obtained to bring up the three 
orders for the purpose of quashing them, 
upon the return thereof, it was held (per 
Tuck C. J., Hanington, VanXVart and Mc- 
Le 11 JJ., Landry J. dissenting), (1) that the 
provisions of 59 Viet., c. 28, s. 53, authorizing 
the judge or other officer before whom the 
examination is hell, upon it living made 
to appear to him that the judgment debtor 
is unable to pay the whole of the debt in 
one sum, but is able to pay the same by 
instalments, to make an order that the

debtor shall pay the amount of the judgment 
debt by instalments, in so far as it is sought 
to apply the same to salary or income derived 
from office or employment under the govern
ment of Canada is ultra vires of the Provincial 
Legislature, and, therefore, that the orders 
against K., M. and \V. should be quashed; 
(2) that in the cases of M. and W., there 
being no evidence or charge of fraudulent 
conduct on their parts, the circumstances 
showed such an improper exercise of discre
tion on the part of the judge of the County 
Court of S. that the orders made by him 
should be quashed on that ground as well. 
Ex parte Killam; Ex parte McLeod; Ex parte 
[Vilkins, 34, p. 530.

When the debtor is honest and has been 
guilty of no fraudulent act, and has neither 
real or personal estate and only a moderate 
income, I think it an unwise and wrongful 
discretion on the part of a judge to compel 
such a debtor to pav by instalments—Per 
Tuck C. J. Id.

Examination of debtors—Privilege—
The proceedings for the oral examination of 
a judgment debtor under sec. 36 of 59 Vic., 
c. 28 should be by summons and order; 
and not by an ex parte order in the first 
instance.—Per Hanington, Landry, Barker 
and McLeod JJ., Tuck C. J. dissenting.—A 
judge of the Supreme Court has no privilege 
against an attachment for any contempt 
which is of a criminal and not of a civil 
kind.—The process of attachment which 
may be issued under the provisions of sec. 
36 of 59 Viet., c. 28, against a judgment 
debtor for contempt of an order calling upon 
him to appear and lie examined orally as 
to any and what property he has which by 
law is liable to be taken in execution, is 
punitive or criminal in its nature; therefore 
a judge of the Supreme Court can not 
protect himself by his privilege against an 
attachment issued against him for refusing 
to obey such an order.—Per Tuck C. J., 
Landry anil Barker JJ. Ex parte VanWart, 
35, p. 78.

Judgment debtor. Commitment of—
The judge of the County Court of Saint 
John made an order under 59 Viet., c. 28, 
as amended by 61 Viet., c. 28, committing 
the applicant to prison for three months 
because, after his arrest in a civil court in 
the Saint John City Court, he had made an 
appropriation of property in payment of 
another debt without paving the debt sued 
for.—The judge based the order upon evi
dence given in a former proceeding against 
the debtor, an 1 not upon the hearing of 
any application for the order in question.— 
The order did not show on its face the grounds 
upon which it was issued.—By 61 Viet., 
c. 28, s. 8, amending 59 Viet., c. 28, an 
appeal is given to the Supreme Court from 
any order for imprisonment made under 
ss. 46, 48, 49, 51 and 53 respectively of 59 
Viet., c. 28.— Held, that the fact that the 
right to appeal is given by statute does not 
deprive the party of his right to a certiorari,
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and the Court will grant the writ, if, in their 
opinion and discretion, the circumstances 
warrant it.—That an order for imprisonment 
made by a County Court judge on the ground 
that the debtor, since his arrest, has divested 
himself of the means of paying the debt 
for which he issued is bad if it does not show 
on its face the grounds upon which it was 
issued.—That the mere payment of a bona 
fide debt, after he i- sued, i- not such a 
divesting of property as will render the 
debtor liable to imprisonment under the 
act.—That an order based upon evidence 
given in a former proceeding against the 
debtor, and not re-proved upon the hearing 
of the application for the order in question 
is l>ad. K. v. Forbes ex parte Dean, 30, p« 5S0.

2. Miscellaneous.

Arrest civil) not an appearance in 
court Defendant was arrested out of the 
Supreme Court, King's Bench Division, on 
a bailable writ and gave bail to the sheriff 
but did not put in special bail.—The plaintiff 
signed judgment by default and issued a fi. 
fa. upon the judgment.—Upon an applica
tion to set aside the judgment, held, defendant 
is not in Court until he puts in special bail 
and the judgment -hould be set aside.—The 
plaintiff's remedy in such a case is against 
the sheriff or on the bail bond.—An applica
tion by the defendant, after arrest and giving 
bail to the sheriff, to set aside a writ of 
capias for irregularity and discharge the 
hail is not a fresh step in the action.—Such 
an application must be made within a 
reasonable time and .» delay of over two 
months after the arrest, is an unreasonable 
dclav. Ci h uns Ltd. v. Pugav ( 11112), 41, 
p. 4«2. (But see Acts 1913, c. 23.—Ed.)

Arrest, Justifying—In on 1er to justify 
an arrest under 11 Viet., c. 12, s. 7, it is 
not sufficient that defendant has an honest 
belief of the existence of a state of facts, 
which, if true, would have justified the 
arrest, but such belief must be ha-cd upon 
reasonable grounds. Hopper v. Clark et al,

Arrest under execution —Where defend
ant made default in paying to the plaintiff 
under the decree of the Court a sum of money 
received by the defendant as a donatio 
mortis causa in favor of the plaintiff, an 
order was granted under Act 03 Viet., c. 1., 
s. Ill, as amended by Act 58 Viet., c. Is, 
s. 2, for an execution against his body.— 
An order made under the above act for an 
execution against the body of a party making 
default to a decree of the Court for payment 
of a sum of money will not he granted Where 
the Court is satisfied that the party in default 
has no means, and has not made a fraudulent 
disposition of his property, and that his 
arrest is -ought for a vindictive purpose, 
or to bring pressure upon his friends to come 
to his assi-tance. Thorne v. Perry, No. 2, 
2 Eq., p. 27(1.

Arrest, What constitutes—To consti
tute an arre-t, it must appear that plaintiff 
was reasonably led to believe by either the 
language or conduct of the defendants or 
both, that plaintiff was deprived of her 
liberty of movement. Hopper v. Clark et 
al, 4Ô, p. 568.

Attachment, Writ of—Supreme Court 
costs—A person in custody under a writ 
of attachment issued out of the Supreme 
Court for contempt in not obeying an order 
to pay costs is entitled to relief under chapter 
130 of the C. S. 1003, respecting arrest, 
imprisonment and examination of debtors. 
R. v. Straton ex parte Patterson, 37, p. 376.

Attachment, Writ of —Costs in Equity 
Court -An arrest under an execution against 
the body issued under an order of the Equity 
Court for enforcement of its decree directing 
payment of taxed costs on dismissing the 
plaintiff's bill, operates as a satisfaction, 
and an execution issued against the goods 
of the plaintiffs for the same demand will 
be set aside. —Per Hanington, Landry, Barker 
and McLeod J J., Tuck C. J. dissenting, 
and Gregory J. no part.—A County Court 
judge has no jurisdiction under the act 
"Respecting Arrest, Imprisonment and Ex
amination of Debtors” (C. S. 1603, c. 130) 
to discharge persons jn custody under such 
executionx Petropolous et al v. Williams 
Co. Lid. et al, 38, p. 146.

Attachment for costs—Practice—On
an application for an attachment for non
payment of costs pursuant to a rule, the 
Court allowed an affidavit to be read which 
was entitled in the court and cause, but was 
not entitled the same as the rule.—The pro
visions of Order 41, r. 5, are inapplicable 
to a rule t" pay costs, therefore it is not 
necessary in an application for attachment 
for nonpayment that the rule served should 
bear the indorsement mentioned in Order 
11, r. 5.—The Court refused to grant an 
attachment for non-payment of costs ordered 
on an appeal from a judge’s order on review 
from a magistrate’s court where the demand 
was made by the attorney acting for the 
party entitled, without a power of attorney 
authorizing him to demand and receive the 
costs.—An attachment will not lx- granted 
if satisfaction might have been obtained 
by execution against the goods of the person 
liable, or unless it be shown that the party 
liable was able to pay and refused or deprived 
himself of the ability to pay. R. v. Borden 
ex parte Kinnie, 43, p. 261).

County Court appeal. Attachment for
costs of...The Supreme Court will not as
a general rule grant an attachment to enforce 
the payment of the costs of a County Court 
appeal.—The costs should be certified and 
application made to the Court below. Mac- 
Pherson v. Samel, 34, p. 551).

Damages for wrongful arrest—To en
title a plaintiff to exemplary damages in 
an action it must be proved that defendants
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acted maliciously or with unnecessary harsh
ness, <>r with wilful or grossly negligent 
disregard of plaintiff's rights in arresting 
her, and failure to so direct the jury is 
ground for a new trial. Hopper v. Clark 
et al, 40, p. 568.

Equity Court, Execution against body
out of—An arrest under an execution, 
issued under an order of the Equity Court 
against the body for enforcement of its decree 
directing payment of taxed costs on dismiss
ing the plaintiff’s bill, operates as a satis
faction, and an execution issued against the 
goods of the plaintiffs for the same demand 
will he set aside.—Per Hanington, Landry, 
Barker and McLeod JJ., Tuck C. J. dis
senting, and Gregory J. no part.,—A County 
Court judge has no jurisdiction under the 
act “Respecting Arrest, Imprisonment and 
Examination of Debtors" (C. S. 19011, c. 
130) to discharge persons in custody under 
such executions. Petropolous et al v. Wil
liams Co. ltd. et a», 38, p. 146.

Sec also Tliortte v. Perry, 2 Eq., p. 276, 
supra, folio 47.

Handcuffing—Canadian Government 
Railways—In order to justify a conductor 
under Rule 136 of the "Rules and Regula
tions for Government Railways" in arresting 
a passenger, there must be evidence that 
he was annoying other passengers and abusive 
language to the conductor is not in itself 
evidence of such annoyance.—The circum
stances of this case did not justify the 
defendant handcuffing the plaintiff.—Per 
Barry and McKeown JJ: A conductor may 
handcuff only when a prisoner has attempted 
to escape, or it is necessary in order to prevent 
him doing so.—Per Barker C. J., Landry 
and White JJ.: A conductor might be justi
fied in using handcuffs for the protection 
of passengers. McAllister v. Johnson, 40, 
P. 73.

Re-arrest on same warrant—The pris
oner, who hail been arrested under a warrant 
to serve a sentence of imprisonment for an 
offence against the Canada Temperance 
Act, was, upon his own request, suffered 
to go at large for a time by the officer who 
had the execution of the warrant.—Shortly 
after he was again arrested upon the same 
warrant and conveyed to the county gaol 
to serve his term of imprisonment.—Upon 
an application for an order in the nature 
of a habeas corpus, held (per Tuck C. J., 
Hanington, Landry, Barker and McLeod 
JJ., VanWart J. dissenting), that the second 
arrest upon the same warrant was legal, 
and that the order should be refused. Ex 
parte Doherty, 35, p. 43.

Warrant, Arresting without—C. C.,
sec. 30—Section 30 of the Criminal Code 
provides that: "Every peace officer who 
<>n reasonable and probable grounds, believes 
that an offence for which the offender may 
he arrested without warrant has lieen com
mitted, whether it has been committed or

not, and who on reasonable and probable 
grounds, believes that any person has com
mitted that offence, is justified in arresting 
such person without warrant, whether such 
person is guilty or not."—Held, that as 
an officer arresting without warrant might 
he called upon t<> decide whether or not 
there was reasonable ami probable grounds 
for the arrest, the section did not apply 
to an officer arresting for an offence when 
he is himself the victim and the offence 
had been already committed and the offender 
is not living freshly pursued. R. v. Belyea, 
43, p. 375.

Warrant, Arrest without—Liquor Li
cense Act, 1915—See R. v. McDougall ex 
parte (Joguen, 44, p. 369.

ASSAULT.
Costs—The Court has jurisdiction to 

review the discretion exercised by a judge 
in certifying under the act 60 Viet., c. 28, 
s. 71, that there was good cause for bringing 
the action in the Supreme Court.—Where 
an action for assault and battery was brought 
in the Supreme Court and the jury found 
a verdict for the plaintiff for $35.00, but 
the learned judge who tried the cause granted 
a certificate under the above section on the 
ground that the plaintiff’s attorney had 
reasonable grounds for thinking that the 
title to land would be brought into question, 
held ' per Tuck C. J , Hanington. Landry, 
Barker and McLeod j J., Gregory J. hésitante) 
that a sufficient case had not been made out 
to induce the Court to interfere. Cormier 
v. Boudreau, 36, p. 6.

Damages —Misdirection —In an action 
for assault the judge misdirected the jury 
in favor of the plaintiff on matters which 
might affect the question of damages, and 
a verdict was rendered for the plaintiff 
for $135.00.—Un appeal upon the grounds 
of misdirection and excessive damages held, 
that although the damages were not excessive 
yet the misdirection caused a substantial 
wrong or miscarriage entitling defendant to 
a new trial, inasmuch as the jury might have 
been influenced by it in assessing damages. 
Edmondson v. Allen, 40, p. 299.

Damages, No—Verdict for defendant— 
Costs—In an action for an assault the 
jury found the defendant guilty, and that 
the plaintiff had not suffered any damage 
and returned a verdict for the defendant.—A 
subsequent application to the judge of the 
County Court who had tried the cause to 
set aside the verdict and grant a new trial, 
or failing that, to enter a verdict for the 
plaintiff for nominal damages was refused.— 
Held, on appeal (per Tuck C. J., Hanington, 
Landry and Gregory JJ., McLeod J. dissent
ing), that the Court had no ]x>wer to set 
aside the verdict for the defendant and enter 
a verdict for the plaintiff, and that a new 
trial will not lie granted merely for the



51 ASSAULT ASSESSMENT AND TAXES. 52

purpose of enabling a plaintiff t « » obtain 
nominal damages, where n<< right is affected 
except a question of costs. Murphy v. 
Dundas, 38, p. 563.

Damage. Evidence in mitigation of—
That evidence of provocation by words 
spoken three days before the assault by 
the plaintiff to the defendant was properly 
admitted in mitigation of damages. Id.

See CRIMINAL LAW.

ASSESSMENT AND TAXES.

Certiorari —Assessor himself in arrears 
for previous year—The Court refused a 
writ of certiorari to quash an assessment 
of rates and taxes because one of the assessors 
himself had not paid the rates of the year 
previous, his acts being those of a de facto 
officer. Ex parte Martin, 34, p. 142.

Certiorari—Applicant not interested—
The municipality of the county of West
morland having issued a warrant of assess
ment to the city of Moncton under the pro
visions of the Act respecting Rates and 
Taxes, C. S. 1603, c. 170, s. 34, before the 
same was delivered to the city assessors or 
any assessment made thereunder, the city 
of Moncton applied for a certiorari to remove 
the warrant alleging that part of the amount 
to be assessed under it was not properly 
chargeable to the city.—There was no evi
dence that the city itself was liable to be 
taxed as a rate payer.— Held, that there 
was no ground for the application, there 
being no assessment for the Court to act 
upon and the city as such having no interest 
in the assessment. Ex parte City of Moncton, 
36, p. 326.

City of Saint John, 52 Viet., c. 27—
The whole of an estate of a deceased person 
liable tc be assessed in the city of Saint 
John, may be rated in the names of the 
resident trustees under 52 Viet., c. 27, 
-. 135, though one of the three trustees, in 
whom it is vested, is resident abroad.—Rail
way bonds, secured by a mortgage, are not 
mortgages within the meaning of section 121 
as amended by 63 Viet., e. 43, and are not 
exempt from taxation. R. v. Sharp, Ex 
parte Lewin, 35, p. 470.

City of Saint John. 63 Vic., c. 43—
Book-debts are assessable in the City of 
Saint John under s. 121 of 52 Viet., c. 27, 
as amended by 63 Viet., c. 43.—Railway 
bonds secured by a mortgage are not exempt 
under the said acts. R. v. Sharp Ex parte 
Turnbull, 35, p. 477.

City and County of Saint John, 3 
Geo. V., c. 21—The valuation to be made by 
the board of valuators for the city and county 
of Saint John under the provisions of the 
Rate and Taxe Act, 3 George V., c. 21, 
for securing a common standard of valuation

for general county purposes, of property 
the value of which has been fixed by special 
Acts for assessment purposes, is the value 
so fixe 1 and not its full value as provide 1 
by s. 4 of the Act.—Buildings used exclusively 
as places of worship and sites with grounds 
surrounding the same upon which no other 
buildings are erected in the City of Saint 
John, are within the meaning of sub-s. 12 
of s. 3 of the Act, and are not to be included 
in the valuation made by the valuators. 
Municipality of the City anil County of Saint 
John v. The Board of Valuators for the City 
and County of Saint John, 43, p. 366.

City of Saint John—Insurance com
panies—The plaintiff, agent of the National 
Insurance Company of Hartford, Connecti
cut, carrying on the company’s business in 
the city of Saint John, issued policies with 
the heading “Atlantic Fire Underwriters’ 
Agency.’’—The policies continued, “by this 
policy the National Fire Insurance Company 
of Hartford, Connecticut, in consideration/’ 
etc. "does insure” etc.—The policies are 
signe» 1 by the president and secretary of 
the National and are the policies of that 
company.—There is no association of under
writers known as the Atlantic Fire Under
writers’ Agency, it being merely a name 
adopted by the National in issuing its 
policies.—Under the act of 5 Geo. V., c. 64 
(1615), amending 3 Geo. V., c. 55 (1613), 
by adding to s. 2, sub-s. (g), providing that 
every agent who issues a policy of any 
company and causes or permits to be repre
sented thereupon the name of any other 
insurance company or association whether 
the same be connected with responsibility 
under the policy or not shall pay a fee 
of SI00. for each company or association 
which he represents.—The agent of the Na
tional paid under protest to the city of 
Saint John, in addition to the fee for that 
company payable under 3 Geo. V. c. 55 a 
fee of $100. for the Atlantic Pire Under
writers’ Agency.—Held, that the name 
Atlantic Fire Underwriters Agency not 1 icing 
the name of any other insurance company, 
insurance association, underwriters’ agency 
or other mode of association of underwriters, 
the plaintiff was not liable for the payment 
of the additional fee. Howard v. City of 
Saint John, 43, p. 521.

Civil servant—Liability to taxation—
A provincial legislature has no power to 
impose a tax upon the official income of 
an employee of the Dominion government, 
nor to confer such a power on the muni
cipalities. Ex parte Timothy Burke, 31, p. 
200.

The salary of a civil servant of the Dom
inion government resident in the city of 
Saint John is liable to taxation in the city 
for municipal purposes.—Ex parte Owen, 
20 N. II. R. 1S7; Ackman v. Town of Moncton,
24 N. 13. R. 103; Coates v. Town of Moncton,
25 N. 13. R. 605 overruled. R. v. The 
City of Saint John ex parte Abbott, 38, N. B. R. 
421. Abbott v. City of St. Jahn, 40 S. C. R., 567.
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Dog tax-illegal arrest—The plaintiff 
was arrested under an illegal warrant for 
dug taxes issued by the town treasurer of 
Marvsvillc and executed by a provincial 
constable.—The plaintiff gave notice of 
action under 41) Viet., c. 25, s. 84, directed 
to the defendants jointly, describing one as 
town treasurer of Marysville and the other 
-imply as constable, and setting out speci
fically the acts complained of on the part 
of each.—Plaintiff then sued defendants 
jointly for false imprisonment.— Held, (1) 
"the notice of action should be construed 
liberally and is sufficient if it substantially 
informs the defendants of the ground of 
complaint.—(2) In the absence of express 
statutory requirement it is not necessary 
to state the address and addition of the 
parties notified.—(3) The joint notice here 
was sufficient because it set out the specific 
acts complained of on the part of each defend
ant and it was not necessary to state whether 
the action was to be joint or several.—The 
arrest and imprisonment of the plaintiff 
was the joint act of both officers.—The 
notice was subscribed by the plaintiff's 
solicitor describing himself as “of the city 
of F.” and giving his place of business and 
address for service but was not endorsed.— 
Held, sufficient under s. 84 of the act requir
ing that the name and place of abode of 
the attorney shall be endorsed on the notice. 
—Baxter v. Hallet, ION. B. R. 544 followed.— 
A defence by statute that the defendant 
"lawfully acted by virtue of his office” is 
sustainable only where the act in question 
was done “lawfully” so far as the other 
oarty is concerned.—The act respecting 
Yotection of Constables, C. S. 1003, c. 04, 

does not apply here because the town 
treasurer had no authority by law to issue 
the warrant under which the constable 
acted.—In an action for false imprisonment 
where the person or character of the plaintiff 
are injured, a new trial will not be granted 
on the ground of excessive damages unless 
the verdict is so large as to satisfy the Court 
that it was perverse and the result of gross 
error, or unless it can he shown that the 
jury acted from undue motives or misconcep
tion.—In considering the amount of the 
damages in such an action the jury may 
take into consideration the plaintiff's loss 
of time and interruption of business, bodily 
and mental suffering, indignity, circum
stances of family, condition of the gaol, 
cost- of obtaining release for which the 
plaintiff is liable although not actually 
pai 1, and in addition and distinct from the 
foregoing the illegal restraint of plaintiff’s 
personal libertv. Markey v. Sloat et al, 
11, p. 235.

Exemption of incorporated company, 
by-law ultra vires— By Act, the council 
of the town of Woodstock are empowered to 
give encouragement to manufacturing enter
prises within the town by exempting the 
property thereof from taxation for a period 
"f not more than ten years.—Held, that a 
by-law of the council exempting from taxa
tion for a period of ten years any company

establishing a woolen mill in the town was 
ultra vires, being a discrimination in favor 
of a company as against private persons 
engaged in the same business.—A bill 
alleging that plaintiffs were entitled to exemp
tion from taxation under a by-law passed 
by the defendants, held sufficient on demurrer 
without alleging that the by-law was author
ed by statute. The Carleton Woolen Co. 
Ltd. v. Town of Woodstock, 3 Eq. 138. Con
firmed 37 N. B. R. 545 and 38 S. C. R. 411.

Fredericton, City of—Sheriff—“Resi
dent”—Sheriffs are required by law to 
reside in the shiretown of their county unless 
otherwise permitted under C. S. 1903, c. 60, s. 
8.—The sheriff of York County has an 
office in the city of Fredericton, the shiretown, 
where he sjiends a considerable portion of 
his time in the discharge of his duties, board
ing at the county gaol when there.—His 
wife and family reside at his farm in the 
parish of S. where the sheriff also spends 
a large part of his time.—He pays taxes in 
the parish of S., including poll tax, and swore 
that his residence and domicile were there.— 
For two years he paid without objection 
taxes levied on him as a resident in the 
city of Fredericton, and in his affidavits 
of service he described himself as “of the 
city of Frederiction."—Upon an applica
tion to quash an assessment of the city of 
Fredericton against the sheriff, on the ground 
that he was a non-resident, held, that the 
sheriff was in fact a resident of the city 
of Frederiction and liable to he assessed as 
such under "The City of Fredericton Assess
ment Act, 11)07."—Held, also, that the 
sheriff, if a non-resident, does not come within 
the exemption of s. 3 (11) of “The City of 
Frederiction Assessment Act, 11)07,” extended 
to non-residents, “employed in the city of 
Frederiction in government or county offices 
whose duties are necessarily performed in 
Fredericton." K. v. Assessors Fredericton 
ex parte Howe, 41, p. 564.

The deputy sheriff of York county is also 
county gaoler, and as such occupies apart
ments with his wife in the county gaol at 
Fredericton.—He made affidavit that he 
had been for thirty years and still was an 
inhabitant and resident of the parish of Q., 
where he owns a farm and pays taxes, includ
ing a poll tax, and that he was in Fredericton 
onl; to discharge his duties.—Upon an 
application to quash an assessment of the 
city of Fredericton against the deputy sheriff 
on the ground that he was a non-resident, 
held, he was in fact a resident of the city 
of Fredericton and liable to be assessed 
as such under “The City of Fredericton 
Assessment Act, 1907.” R. v. As.tmors 
Fredericton ex parte Timmins, 41, p. 577.

Fredericton, City of—Government em
ployee—A non-resident carrying on business 
in the city of Fredericton within the meaning 
of s. 34 of Fredericton Assessment Act, 1907, 
is liable to assessment in the city in respect 
to his personal property and income, not
withstanding the provisions of s. 30 of 3
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Geo. V., c. 21 (Rates and Taxes Act, 11*13), 
but if the non-resident be employed in a 
government office and his duties thereunder 
are necessarily performed in Fredericton, 
he is exempt under sub-s. 11 of s. 3 of 
said Fredericton Assessment Act. R. v. 
Assessors of Frederiction ex porte Maxwell, 
41, p. 5(>3 (Chambers).

Petition for relief, 44 Vic., c. 9—In a
petition for relief by a non-resident ratepayer 
under 41 Viet. (1H81), c. 9, it is sufficient 
evidence of authority to warrant the judge 
in acting, that the party petitioning describes 
himself as the agent of the person aggrieved 
in the matter of the assessment, and swears 
to the truth of the statements in the petition. 
—The time within which the petition must 
be presented under the act does not begin 
to run until after the assessment complained 
of has been made up from the corrected list 
and filed with the county secretary, and 
then within one month, either from notice 
of the assessment from the county officer 
charged with the duty of giving notice, or 
from the time the person assessed first heard 
or knew of such assessment. (Per Haning- 
ton, Landry, Barker, McLeod and Gregory 
JJ., Tuck C. J. dissenting.)—It is no objec
tion to an application under the act that 
objection to t ne valuation of the property 
was made to the assessors under Consolidated 
Statutes, c. ln:i, . 59 and that the obj< ti<>n 
might have been further prosecuted before 
the valuators under section (18.—Where 
one of the objections under the act i< that 
the property of residents had been greatly 
undervalued, the effect of which was to 
increase the rate of non-residents, it is not 
necessary that the residents, the valuation 
of whose property is attacked, should have 
notice of the application. (Per totam curiam) 
—The right to apply for relief from general 
c mnty taxes is not waived by payment of 
the school tax.—The petition under the act 
must contain facts from which it can be 
collected that the petitioner is aggrieved, 
or must state the fact. The specific grounds 
upon which a certiorari is granted must, 
under rule 7 Mich. 1899, be stated, and a 
general statement ». r. “also all other grounds 
taken at the hearing in the Court below" is 
objectionable. (Per Hanington, Landry, Bar
ker, McLeod and Gregory JJ.) R. v. 1177- 
kinsen ex parte Restigouche Salmon Club, 
35, p. 538.

Replevin, Writ of— Custodia legis—A
writ of replevin brought to try the legality 
of an assessment for taxes, and the execu
tion issued thereon, both of which were 
claimed to be void for want of jurisdiction, 
will not be set aside on a summary applica
tion on the ground that at the time the goods 
were replevied they were in the custody of 
the law, unless the proof is satisfactory that 
all the conditions necessary to give juris
diction have been fulfilled. MacMonagle 
v. Campbell, 36, p. 625.

Schools, assessment under Mechanics 
Lien Act—Property held by trustees for

school purposes under the provisions of 
the Schools' Act, C. S. 1903, c. 50, is not 
Crown property and therefore not exempt 
from the operation of the Mechanics’ Lien 
Act; but such property is not liable to be 
sold under execution.—An order for the 
payment of money under the Mechanic's 
Lien Act can lie enforced in the same way 
as a judgment, by compelling the school 
trustees to make an assessment. Trustees 
School District No. 8, Havelock v. Connelly 
11, p. 371

Validity—Assessment against one not 
the owner—An assessment in respect of 
land, under 53 Viet., c. 73, incorporating 
the town of Grand Falls, against one who 
was not the owner at the time assessment 
was made, is void and will be quashed on 
certiorari, notwithstanding he subsequently 
acquired title t<> the land with knowledge 
of such assessment.—Section (19 of this Act, 
prohibiting the issue of certiorari to review 
a tax assessment until after appeal to the 
town council, does not apply where the 
assessment is made without jurisdiction. 
R. v. Town of Grand Falls, 42, p. 122.

Validity Assessment against owner’s 
husband -An assessment under 3 Geo. V., 
c. 21 in respect of land owned by plaintiff 
made against plaintiff’s husband, with her 
knowledge and without objection by her, 
she having from time to time paid former 
taxes so assessed, is valid, and plaintiff is 
estopped from contending that the property 
is improperly assessed.—R. v. The Town of 
Grand Falls distinguished. Byrne v. Town 
of Chatham ft al, 14, p. 271, C. 1 >.

ASSIGNMENT.
See BANKRUPTCY AND INSOLVENCY 

—CHOSE IN ACTION—LANDLORD 
AND TENANT.

ATTORNEY.
See SOLICITOR.

POWER OF. See PRINCIPAL AND 
AGENT.

ATTORNMENT.
See LANDLORD AND TENANT—MORT

GAGE.

AUCTIONEERS.
Auctioneer—An action of deceit will lie 

against an auctioneer, who being employ'd 
to effect the sale of a piece of property, 
concealed from his principal a material fact, 
by reason of which concealment the latter
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sold the property for a smaller sum than he 
could have obtained if he had been in pos
sesion of all the facts.—Such failure of duty 
on the part of the auctioneer towards his 
principal deprives him of any right to the 
compensation agreed to be paid to him upon 
the sale being effected. Ring v. Polls, 
30, p. 42.

BAIL.
Action against hail—The Supreme Court 

has jurisdiction to ti7 an action against 
bail given in a cause originating in an inferior 
Court, and has power to give such relief 
to the bail as justice may require.—The 
former practice of the King's Bench in 
England of refusing to try such actions and 
of compelling them to be brought in the 
inferior court has never been followed in 
this province.—The judgment of an inferior 
Court is not conclusive as between the parties 
and their privies upon the question of juris
diction ; therefore, where an action was 
brought in the Supreme Court against bail 
given in a cause which had been commenced 
and tried in the City Court of Saint John, 
and the defendant by plea denied the juris
diction of the said Court, and at the trial 
gave evidence in support of his plea.— Held, 
lper Hanington, Landry, Barker, McLeod 
and Gregory JJ)., that the defendant was 
not estopped by the judgment of the City 
Court from offering such proof.—The fact 
that the judgment had been affirmed upon 
review by a County Court judge made no 
difference. Jack v. Bonnell, 35, p. 323.

Action on limit bond—Pleading—To
a declaration for a breach of a limit bond 
given in a case wherein one of the defendants 
had been arrested upon an execution issued 
upon a judgment obtained in the City Court 
of Saint John, the defendants pleaded a fifth 
plea negativing the jurisdiction of the said 
Court by reason of the cause having been tried 
and the judgment entered on a day upon 
which the Court was not authorized by law 
to sit, of which trial and entry of judgment 
the defendant had no notice.—The point 
sought to be put in issue by the said plea 
being whether or not the Court should have 
sat on a day proclaimed by the Governor 
General in Council as a day for a general 
public thanksgiving, it being provided by 
statute that the Court should be held on 
Thursday in every week, provided that when 
Christmas Day or New Year’s Day, or any 
other legal holiday, should fall on Thursday, 
the Court should be held on Friday in such 
week.—This plea having been struck out 
as embarrassing by order of a judge in 
chambers, upon motion to rescind such 
order, it was held, that the order should 
be rescinded and the plea stand.—If the plea 
were bad in substance, the plaintiff should 
have demurred.—To the same declaration 
the defendants on equitable grounds pleaded 
a seventh plea, alleging that the note upon 
which the original action was brought in 
the City Court of Saint John had been paid;
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that the plaintiff, notwithstanding such 
payment, retained the note in his possession, 
and fraudulently, surreptitiously and illegally, 
in the absence of the defendant, W. H. F., 
and without summons or proper notice 
obtained a judgment thereon in the said 
City Court, that the defendant, W. H. F., 
was an official stenographer to the Courts 
of the province, and was privileged from 
arrest on civil process while n the perform
ance of his duties as such official stenographer, 
yet the plaintiff caused the said W.H.F. to 
be arrested upon the judgment so fraudulently 
obtained while he was engaged in performing 
his official duties at the Equity Court in 
Saint John; that the said XV. H. F. only 
went beyond the limits of the gaol of the 
city and county of Saint John when he was 
compelled so to do in order to perform his 
duties as such court stenographer, and the 
defendants, by reason of the premises, claimed 
relief etc.—This plea being also struck out 
by order upon the like motion, it was held, 
that the plea was bad as being both embar- 
assing and double.—Semble: That bail cannot 
by plea take advantage of matters forming 
grounds for equitable relief, but should apply 
to the Court by motion. Dibblee v. Fry el 
al, 35, p. 109.

Action on limit bond—The arrest of a 
person, having privilege by reason of his 
being an officer of a Superior Court, under 
an execution issuing out of the City Court 
of S. is not void, nor does such privilege 
afford any defence in an action on a limit 
bond entered into by such officer in order 
to obtain his discharge.—If two things arc 
done upon the same day, it will be assumed 
that that which ought to have been first 
done was so done, therefore in an action upon 
a limit bond by the assignee of the sheriff, 
it was held, in the absence of proof to the 
contrary, that, though the assignment ami 
the writ commencing the action were dated 
upon the same day, the bond was assigned 
before the writ was issued.—Further held, 
that the assignment by the sheriff, being 
a mere formality only going to show that 
the assignee was satisfied with the security 
the date thereof was immaterial. Dibblee 
v. Fry, 35, p. 282.

The giving by the plaintiff to the original 
defendant of time to arrange payment after 
breach of a limit bond is no defence to an 
action for such breach per Barker J. Kelly 
v. Thompson et al, 35, p. 718.

Bail, Deposit In lieu of—The defendant 
was arrested on a capias, and the amount 
endorsed for bail and $40 for costs was deposi
ted with the sheriff by a friend out of her 
own money, the sheriff giving a receipt as 
follows: “Received from Ida Isaacson $540 
in lieu of bail in the case of MacAulay 
Bros. & Co. v. Hyman Jacobson."—Held, 
that an application for an order that the 
sheriff accept bail, or in lieu thereof that the 
defendants be committed to gaol, and that 
the deposit be returned, should be refused. 
MacAulay et al v. Jacobson ex parte Isaacson, 
37, p. 537.
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Money paid to a sheriff !>y the defendant 
upon arrest fot debt under the provisions 
of C. S. 1903, i. d(), s. 5, is held 1 *y the sheriff 
as a statutory trustee and the interest, it 
any, upon such money must be accounted 
for by him in the same way as the principal. 
AIi Kan? v. O'Brien, 40, p. 302.

Bail not an appearance to suit—
I >ef< n lant was arre t< 1 »ut >f *1 .* Supreme 
Court, King's Bench Division, on a nailable 
writ and gave bail to the sheriff but did not 
put in special hail.—The plaintiff signed 
judgment by default and issued a writ of 
fi. fa. upon the judgment.—Upon an appli
cation to set aside the judgment, held, 
defendant is not in eotrt until he puts in 
special bail and the judgment should be 
set aside. -The plaintiff's remedy in such 
a case is against the sheriff or on the bail 
bond. An application by the defendant, 
after art est and giving bail to the sheriff, to 
set aside a writ of capias for irregularity and 
discharge the bat! is not a fresh step in the 
action. -Such an ap: lication must lx- made 
within a reasonable time and a delay of over 
two nu nths ait et the arrest, is an unreason
able delàv. (imins Ltd. v. Pugav ( lb 12) 
41, p. 402. But see Acts 1913 C. 23 (Ed.)

Filing affidavit to hold to bail—A
judge has power to extend the time for 
filing the affidavit to hold to bail. Id.

BAILMENT.
Canadian Government Railways — 

Freight In leli ering thi goods bailed 
to a person other than the bailor, unless under 
compulsion, the bailee assumes the burden 
of establishing in the party to whom he makes 
such delivery, a title paramount to that of 
his bailor, in case suit is brought.—(Per 
McKeown J.). Govt. Rivys. Managing Board 
v. Williams, 11, p. 108.

Hire of chattels Damages -In an action 
upon a contract for the hire of chattels the 
plaintiff is entitled to recover damages for 
the improper use of or injury to the chattels 
or for a conversion of them.—Therefore when 
a plaintiff sued in assumpsit for the hire of 
blocks and gear for hoisting and also added 
p count in tresjiass for the improper use, 
and injury to the same and a count in trover 
for a conversion of a part thereof, and the 
learned judge who tiied the cause found that 
a sum of money paid by the defendant 
to the jilaintiff liefore action was an ample 
compensation for the plaintiff's claim on 
the count for hiring.—Held, that this amount
ed to a finding in favor of the defendant on 
the pleas of not guilty, pleaded to the counts 
in tort. Lang v. Brown, 34, p. 492.

Hire of horse and carriage -Damages— 
Negligence A bailee for hire who returns 
the jnoperty bailed in a damaged condition, 

«•and; who, Ijvmg the only person with -full 
knowledge of the circumstances causing the

damage, fails to give any explanation of the 
same, is presumed to have been negligent.— 
This applies to the hirer of a horse and 
carriage from a livery stable keeper. Gremley 
v. Stubbs, 39, p. 21.

Hire of horse--Negligence—The jury 
having found that it was negligence for the 
hirer of a horse to allow it to stand harnessed 
but unlit idled in an open place near the shafts 
of the wagon while he went to the wagon 
to get the bridle, in consequence of which 
the horse escaped from his control into 
a ploughed field where it lay down and rolled 
and in getting up cut itself in the foreleg, 
the Court will not disturb the verdict.— 
The defendant's act in allowing the horse 
to stand harnessed but unbridled in an open 
space was the proximate cause of the injury 
and the action of the hoise in rolling was not 
an independent intervening cause.—The 
keeper of a livery stable who hires a horse 
to another is lxnmd to give notice to the 
bailee of any dangerous quality in the animal 
hired of which he has or should have know
ledge, and failure to give such notice, while 
it may not be accurately designated con
tributory negligence, may in an action 
against the bailee for an injury resulting 
from the neglect to exercise proper caution 
go directly to the ouestion of the bailee’s 
negligence and liability. Gray v. Sleeves, 
42, p. 076.

Hiring or sale —Agreement in writing—
\V. delivered a horse to P. receiving in ex
change the following agreement in writing 
signed by P. :—"January Sth, 1909.—Twenty 
five days after date I promise to pay to the 
order of W. the sum of $55.00 for value 
received or return with 80.00 hire."—P 
kept the horse until February 15th following, 
when he assigned it with other property 
to secure a loan of 8000.00 repayable in 
one year.—In an action by W. against the 
assignee for conversion, held, (1) that this 
was not a hiring but the title to the horse 
passed on delivery to P. with an option 
in him to return at the expiry of twenty-five 
days. Ward v. Cormier, 39, p. 507.

BANKRUPTCY AND 
INSOLVENCY.

1. Assignment for Benefit of Creditors.
2. Preference.
3. Miscellaneous Cases.

1. Assignment for Benefit of Creditors.

Balance Book debts—A trustee under 
a deed of assignment for the benefit of credi
tors ordered to pay to the debtor balance 
of estate in his hands, Where eighteen years 
had elapsed from the time of the assignment, 
though but two creditors liad executed the
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deed, it not appearing that other creditors, 
if there were any, had ever shown an 
intention of assenting to the deed and the 
Court living of opinion that they would now 
he precluded from doing so.—A trustee 
under a deed for the benefit of creditors 
may employ an attorney to collect debts 
due the estate.—Where an attorney employed 
for the purpose by a trustee under an assign
ment fur the benefit of creditors collected 
$211.38 of $1,028.45 book debts due the 
estate, and it appeared that mostly all of 
them were for small amounts, many being 
for less than a dollar, and that one of the 
reasons for making the assignment was the 
difficulty experienced by the assignor in 
collecting even g<x>d debts, it was held that 
the trustee should not be charged with a 
sum as for debts that he should have got in. 
Thihideau v. LeBlanc, 3 Eq., p. 430.

Insurance on property assigned—Un
expired lease- Covenants—A lessee cove
nanted for himself and assigns that buildings 
of tlie lessor on the premises at the date of 
the lease would be left on the premises in 
as good repair as they then were; also that 
machinery of the lessee would not lie removed 
from the premises during the term without 
the lessors consent, but the same should 
be held by the lessor as a lien for the per
formance of the lessee's covenants and for 
any damage from their breach.—Under a 
deed of assignment for the lienclu of the 
lessee's creditors the lease became vested 
in the trustees.—A fire subsequently occur
ring, which destroyed the buildings and 
machinery, insurance on the latter was paid 
to the trustees.—The lessor demanded of 
the trustees that the insurance lx- applied 
to re-instating the buildings or the machinery. 
By Act 14 Geo. Ill, c. 78, s. S3, insurance 
companies arc authorized and required, upon 
request of a person interested in or entitled 
unto a house or ether buildings which may 
lx burnt down or damaged by fire, to cause 
the insurance money to be laid out and 
expended towards rebuilding, re-instating 
or repairing such house or buildings.— Held, 
(1) without deciding whether the Act was 
in force in this province or not, that the 
lessor was not entitled "to the lxnelit of it, 
the Act not applying to machinery lielonging 
to a lessee, and the lessor not having made 
a request upon the insurance company 
as provided by the Act; (2) that even had 
the insurance been upon the buildings, the 
lessor would have had no equity to it, there 
being no covenant by the lessee to insure 
for the former's benefit (3) that the lessor 
was not entitled to prove for damages against 
the estate with respect to the covenant to 
leave the premises in repair, tlte term not 
having expired. Randolph v. Randolph, 
31), p. 37.

Partners’ separate assignments—Un
just preference—Evidence—I )efendnnt en
dorsed a firm's note at three months for $500. 
which fell due August 10, 1015.—On July 
21st, 1916, defendant obtained-goods from 
firm’s store to-the Amount oflf.jn.75, com

puted at retail price.—Defendant gave his 
cheque for $500.00 bearing date July 21, 
11)15, to one of the partners, with which 
cheque the partner paid at the bank the 
note on which defendant was endorser— 
One of the partners executed a deed of 
assignment for the benefit of his creditors 
to the plaintiff of all his individual ami 
partnership property on August 4, 11)15.— 
The other partner executed a deed of assign
ment for the benefit, of his creditors of all 
his individual and partnership property on 
August 14, 11)15.— Held, in an action brought 
by the assignee to set aside the transfer or 
conveyance of the goods to the defendant, 
that the plaintiff, by virtue of the assign
ments to him by each partner of his individual 
and partnership projxTty had sufficient 
interest ami status to maintain this suit.— 
Query : whether individual assignments can 
be deemed to be an assignment of the debtor 
firm within the meaning of sub-s. 4 of s. 2 
of the Assignments and Preferences Act, 
C. S. 11)03, chapter 141.— Held, also, that 
transfer to the defendant was made when 
the firm was in insolvent circumstances 
or on the eve of insolvency and was made 
with intent to give the defendant an unjust 
preference over the other creditors and is 
void under the act îespecting assignments 
and preferences by insolvent persons, C. S. 
1903, c. 141.— Held, amount of the claims 
proved according to the Statute C. S. 1903, 
c. 141 and fi'ed with the assignee, relevant 
and admissible testimony as to the solvency 
or insolvency of the firm. Fleetwood Assignee 
etc. v. IVelton, 44, p. 318, C. D.

Parties to suit — Assignee added — 
Debtor struck out—Where after a suit was 
brought for a declaration that stock-in-trade 
in possession of defendants belonged to 
plaintiffs, the defendants made an assign
ment for the benefit of their creditors, and 
their assets were insufficient to pay their 
liabilities, the names of the defendants were 
ordered to be struck out and that of the 
assignee added. The Gault Bros. Co. Ltd. v. 
Morrell, 3 Eq., p. 173.

Trade mark—“Personal property con
nected with the business'' —In March, 
1S94, the firm of G. S. DeF. & S., consisting 
of the defendant, H. W. DeF., and his 
brother, C. W. DeF., registered a trade 
mark for a certain blend of tea known as 
“Union Blend," which was prepared under 
a formula made by the defendant.—In 
Slav, 1901, C. W. DeF. assigned his interest 
in the trade mark to the defendant and 
shortly after seems to have retired from the 
business. -In May, 1908, the burines# was 
■put into a joint stock company in which 
the defendant was by far the largest stock 
holder, he paying for his stock by assigning 
to the company all his interest in the business, 
which he valued at $50,000.—This assign
ment, dated June 29th, 1908, after particu
larly set tine out-the real estate and chattels 
personal, contained the following, "and all

rsnhal pVopeffy of whatsoever nature and
cription owftèd by the said H. W. DeF. in
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connection with the business of the said 
H. \V. DeF."—There was also a covenant 
in the assignment that the defendant would 
execute and deliver all papers necessary to 
give a perfect title to the property.—The 
trade mark itself was not specifically men
tioned in the assignment.—The defendant 
was elected president of this company and 
for two years this t rade mark was used and 
the business carried on, chiefly under his 
management.—In May, l'.UO, the company, 
being insolvent, assigned t" the plaintiff 
under Chapter 141, C. S. 1903.—On in
vestigation the plaintiff found that there 
was no specific assignment of the trade 
mark to the company which could be used 
for registry under the Trade Mark Act.— 
Held, that the words used in the assignment 
are amply comprehensive to pass the trade 
mark, and that the defendant is bound to 
execute a specific assignment of it to the 
plaintiff as assignee of the company. Tilley, 
Assignee of deforest v. Deforest et al, 4 Eq. 
p. 343.

Trust deed—A voluntary assignment in 
good faith by a debtor for the benefit of his 
creditors is valid though it defeats the expect
ed judgment of a particular creditor.—Ouacre 
whether an assignment of goods and chattels 
for the benefit of creditors is within The 
Bills of Sale Act, 1H93 (50 Vic., c. 5).—A 
trust deed for the tienefit of creditors is 
irrevocable if it has been communicated 
to a creditor, and acted upon by him so as 
to alter his position, though he has not 
executed it.—whether a creditoi may execute 
or accede to a creditor's deed after the 
expiration cf the stipulated time for its 
execution depends upon the circumstances 
of each case. Douglas v. Sansom, 1 Eq., 
p. 122.

Trust deed, Construction of—The plain
tiff deposited with the defendants, a banking 
firm, a sum of money at interest, and received 
as security 275 shares owned by the defend
ants in the M. bank which were transferred 
to the plaintiff's name.—The plaintiff gave 
to the defendants an acknowledgment, 
stating that he held the shares in trust and 
as collateral security for the due payment 
of moneys deposited with the defendants, 
on the payment of which he would re-transfer 
the shares to them.—On a redistribution by 
the bank of the shares, they were reduced to 
99.—The dividends on the shares were 
always paid by the bank to the defendants, 
who treated the shares as the.r own in their 
office books.—The bank went into liquidation 
and the plaintiff was obliged to pay $9.900.00 
double liability on the shares.—The defend
ants made an assignment for the benefit 
of their creditors and the deed of trust 
contained the following clause: "In the next 
place in full, or so far as the proceeds of 
the said joint property will extend, to pay 
all persons, by and in whose name the stock 
of the bank belonging to the said M. and B. 
(the defendants) whether in the name of 
M. and Company (the defendants) or the 
said M. or B., or any other person or persons,

firm or corp<nation, bcfoie transferred to 
such persons, is or has lieen held as security 
for money loaned by any person or persons 
to the said M. and B., all claims they may 
have against the .-xiid M. and B. by reason 
of any double liability they may incur, or 
moneys they shall be obliged to pay for 
double liability on such shares under section 
20 of chapter 120 of the Revised Statutes 
or other statute or statutes of the Dominion 
of Canada, on account of the said shares, 
standing in the name of the said persons, 
or having so stood."—Hold (l) that the 
plaintiff and defendants stood in the relation 
of mortgagee and mortgagor in respect of 
the shares, and not of trustee anti cestui 
qui trust, and the defendants were not liable 
under such relation to indemnify the plain
tiff; (2) that the plaintiff was a beneficiary 
under the trust deed, in respect of the 
amount he had paid as double liability, 
and that his right to be such was not intended 
to depend upon his having an enforceable 
right to be so indemnified. Marsters v. 
MacLellan et al, Eq. Cas., p. 372.

Trust Deed, Form of—A resulting trust 
in favor of the debtor, after all his creditors 
have been paid in full, contained in a creditor's 
deed does not render it fraudulent and void 
Trueman v. Woodworth, 1 Eq., p. 83.

Trustee passing accounts—Commis
sion—A trustee under an assignment for 
the benefit of creditors is not entitled upon 
his own application to have his accounts 
passed by the Equity Court.—Trustee allowed 
a commission of 5 per cent, on receipts. In re 
VanWart, 2 Eq., p. 320.

General—See also McKean v. Randolph, 
39, p. 37.

2. Preference.

Agreement in writing—Conditional 
sale—License to enter into possession—
Plaintiffs in 1898 agreed to supply M. & S., 
dry goods dealers, with goods under an 
agreement in writing that such goods should 
remain the plaintiff’s property, and that 
should the plaintiffs at any time consider 
that the business of M. & S. was not being 
conducted in a proper way or to the plaintiffs' 
satisfaction, plaintiffs should be “at liiierty 
to take possession of our stock, book debts 
and other assets, and dispose of the same, 
and after payment in full of any amount 
then owing to you by us, whether due or 
to become due, the balance of the proceeds 
shall be handed to us."—The agreement 
was not filed under the Bills of Sale Act.— 
Goods were supplied from time to time under 
the agreement.—On February 17, 1905, 
the business not being conducted to the 
plaintiffs' satisfaction, and M. & S. being 
insolvent, plaintiffs entered the store of 
M. & S. by force and took possession of all 
the stock and effects on tjie premises, and 
of the books of account.—The stock seized 
was made up of goods supplied by the

*
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plaintiffs of the value of $5,000, and of 
goods supplied by other unpaid creditors 
of the value of upwards of $10,000.—The 
account books showed debts due M. & S. 
of the estimated value of $2,000.—Later 
on the same day M. & S. made an assignment 
for the general benefit of their creditors.— 
Held, (1) that plaintiffs were not limited 
to taking possession of goods supplied 
by themselves; (2) that as to goods supplied 
by the plaintiffs, as the property therein 
did not pass to M. & S. the agreement was 
not within the Bills of Sale Act; and that as 
to goods not supplied by plaintiffs, as the 
agreement was not intended to operate as 
a mortgage but as a license to take possession, 
the Act did not apply; (3) that while the 
license in the agreement to take possession 
of the lxxik debts did not amount to an 
assignment, and that powers given by it 
had not been cxerciseu by notice to the 
debtors, plaintiffs were nevertheless entitled 
to them as against M. & S.'s assignees. 
The Gault Brothers Co. Ltd. v. Morrell, 3 Eq., 
p. 453.

Bill of sale and possession pursuant 
to promise made years previously—A
trailer when in insolvent circumstances to 
the knowledge of himself and the defendants 
executed to them a bill of sale of his stock 
in trade, pursuant to an agreement made 
with them nearly four years previously to 
give it whenever required, they advancing 
to him upon the faith of the agreement a 
sum of money for use in his business and 
giving him a line of credit.—Shortly after 
executing the bill of sale he made an assign
ment for the benefit of his creditors under 
chap. Ill, C. S. 11)03 (Assignments and 
Preferences Act).— Held, in a suit by the 
assignee, that the giving and filing of the 
bill of sale having been postponed until 
the debtor's insolvency in order to prevent 
the destruction of his credit, the agreement 
was a fraud upon the other creditors, and 
that the bill of sale should be set aside.— 
Held, also, that the delivery of the slock 
in trade by the trailer to the defendants, 
subsequently to the execution of the bill 
of sale, did not assist their title, s. 2 of

ill, C. 8. 1908 applying. —A preferential 
transaction falling within the provisions 
of chap. Ill, C. S. VJ03, may be impeached 
itt the instance of creditors, where the debtor 
has not made an assignment.—Where, after 
the commencement of a suit by creditors 
to set aside a bill of sale, as constituting 
a fraudulent preference under chap. 141, 
C. S. 1903, the grantor made an assignment 
for the benefit of his creditors, the assignee 
was added as a plaintiff. Tooke Brothers 
Ltd. v. Brock A Patterson Ltd, 3 Eq., p. 496.

Husband and wife—Payment in release 
of dower—Money paid to a wife by her 
husband to secure her execution of a mortgage 
of lands of which she is dowable under an 
agreement that she was to receive half of 
the money advanced is not money received

by the wife from her husband during cover
ture within the meaning of the qualifying 
part of sub-section 2 of section 4 of chapter 
/8, C. S. 1903, and if an honest and bona 
fide transaction, entered into in good faith, 
can not be impeached as a fraud against the 
husband’s creditors. Cormier v. Arsineau, 
38, p. 44.

Lien on lumber—By agreement E. agreed 
to sell a specified quantity of lumber to be 
manufactured by him, to M.; it was provided 
that the latter should have a lien thereon, 
and upon the logs for the same, for all ad
vances on account made by him.—Advances 
were made under the agreement, when E. 
assigned for the benefit of his creditors.— 
None of the lum!>er had then been manu
factured, and while E. had in stream or 
in tjooms his season's cut of logs, none had 
been set apart in order to carry out the 
agreement.— Held, that there was nothing 
against which M. could enforce a lien. 
Randolph v. Randolph et al, 3 Eq., p. 576, 
Confirmed 39 N. B. R., p. 37.

Preference under pressure -The defend
ant in consideration of a promise by a trader 
to pay to the defendant a sum of money 
on account of his indebtedness within a given 
time or to give security, and believing the 
trader to be solvent, gave him on credit 
a further supply of goods.—Subsequently 
the trader becoming insolvent announced 
the fact to his creditors.—The defendant 
thereupon reminded the trader of his promise 
to him, and urged and induced him to give 
a confession of judgment for the amount 
of his indebtedness to the defendant, and 
to execute an assignment of his book debts 
to him.— Held, that the confession of judg
ment having been obtained by pressure and 
without collusion, was not within s. 1 of 
Act 58 Viet., c. 6, and that the assignment 
of book debts having been obtained by 
pressure, was not within s. 2 of the Act.— 
The presumption created by sect. 2 (a) of 
the Act docs not arise where the sixty days 
therein mentioned have expired at the date 
the writ of summons in the suit is sent to 
the sheriff for service, though the sixty 
days had not expired at the date of the 
teste of the writ. Amherst Boot and Shoe 
Mfg. Co. Ltd. v. Sheyn, 2 Eq., p. 236.

Retransfer of land received for main
tenance—An insolvent debtor being in 
expectation that his property would be 
seized under execution conveyed to his 
father, who had a knowledge of his son's 
insolvency, land previously conveyed by 
the father to the son in consideration of 
the son’s bond to support and maintain 
him and his wife for their lives.—After the 
conveyance to the father the latter conveyed 
the land to the son's wife in consideration 
of her paying off a mortgage upon the 
land and agreeing to support the father and 
his wife.—Held, that tne conveyance from 
the son to the father, having been made

*
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bona fide and for valuable consideration, and 
not tor the purpose of retaining a benefit 
to the son, was good within the statute 
13 Eliz., c. 5, though made for the purpose 
of preferring the father as against other 
creditors. Atkinson v. Bourgeois, 1 Eq.,
р. 641.

Sale of goods to endorser of bankrupt's
notes—Defendant endorsed a firm’s note 
at three months for $500.00, which fell 
due August 10, 1915.—On July 21st, 1915, 
defendant obtained goods from firm's store 
to the amount of $511.75, computed at 
retail price.—Defendant gave his cheque 
for $500.00 hearing date July 21, 1915 to 
one of the partners, with which cheque the 
partner paid at the bank the note on which 
defendant was endorser.—One of the partners 
executed a deed of assignment for the benefit 
of his creditors to the plaintiff of all his 
individual and partnership property on 
August 4, 1915.—The other partner executed 
a deed of assignment for the benefit of his 
creditors of all his individual and partnership 
property on August 14, 1915.—Held, in 
an action brought by the assignee to set 
aside the transfer or conveyance of the 
goods to the defendant, that transfer to 
the defendant was made when the firm 
was in insolvent circumstances or on the 
eve of insolvency and was made with intent 
to give the defendant an unjust preference 
over the other creditors and is void under 
the act respecting assignments and prefer
ences by insolvent persons, C. S. 1903, 
chapter 141.—Held, amount of the claims 
proved according to the Statute C. S. 1903,
с. 141 and filed with the assignee, relevant 
and admissible testimony as to the solvency 
or insolvency of the firm. Fleetwood Assignee 
etc. v. Welt on, 41, p. 318, C. 1).

Setting aside judgment -Affidavit re 
collusion A judgment will nut be set aside 
on the ground of collusion and undue prefer
ence where the affidavit in proof of the 
collusion is founded on information and belief 
only, and does not state the origin of the 
information, and no circumstances are 
a signed for deponent's belief. Dominion 
Cotton Mills Co. v. Maritime Wrapper Co., 
35, p. 676.

Suit to set aside transfer—Sect. 2 (3) 
of the Assignments and Preferences Act, 
c. 141, C. S. 1903, provides that in a suit 
brought within sixty days from the making 
of a transfer of property, to have it set aside, 
it shall be presumed that it was made with 
intent to give the preferred creditor an unjust 
preference, and to be such, whether made 
voluntarily or under pressure; held, that 
the presumption is rebuttable, but that 
evidence of pressure is not admissible for 
the purpose. Edgett v. Sleeves, 3 Eq., p. 404.

Suit setting aside conveyance —
Parties — An insolvent and wife should 
not be joined in a suit brought by the 
insolvent's assignee under the Insolvency 
Act, 1875 (38 Viet., c. 10) to set aside a

conveyance executed by the insolvent and 
wife prior to his insolvency, with the intent 
to defraud his creditors. Driscoll v. Fisher, 
Eq. Cas., p. 89.

Trust mortgage—The N. Company, 
an incorporated company with head office 
in New Brunswick, issued bonds secured by 
a mortgage to a foreign trust company that 
was not licensed to do business in New 
Brunswick.—Subsequently the trust com
pany resigned the trust and an inhabitant 
of New Brunswick was appointed trustee 
with the consent of the bondholders, the 
trust company assigning its interest to the 
new trustee and the N. Company executing 
another mortgage to him covering the 
same property.—Within thirty days there
after the N. Company went into liquidation, 
—Held, that the latter mortgage was not 
invalid as a fraudulent preference under 
the Winding-up Act liecause the Ixmdholders 
obtained no further security thereby. Harri
son, Trustee v. Nepisiquii Lumber Co. Ltd., 
41, p. 1.

The N. Company also borrowed $34,000.09 
for which they agreed to issue bonds secured 
by a mortgage on a certain property, which 
agreement was set out in the interim receipts 
issued in this connection.—Subsequently 
and within thirty days of its winding-up 
the company executed a mortgage to a 
trustee to secure the loans as agreed, but 
the mortgage covered not only the property 
sj>ecified in the interim receipt but all other 
property of the company real and personal 
then owned or thereafter to be acquired.— 
This mortgage was neither registered nor 
filed as a bill of sale.—After winding-up, 
held, the holders of interim receipts were 
entitled to the specific security mentioned 
in the certificates, but the mortgage was 
invalid as an unjust preference under the 
winding-up act in so far as it purported to 
convey other property. Id.

3. Miscellaneous.

Constitutional law, chap/75 “Bills of 
Sale Act"—That part of section 1 of the 
Bills of Sale Act, chapter 75, C. S., providing 
that a bill of sale as against the assignee of 
the grantor under any law relating to in
solvency, or insolvent, absconding or absent 
debtors, or an assignee for the general benefit 
of the creditors of the maker, shall only 
take effect from the time of filing thereof, 
is not ultra vires of the legislature of New 
Brunswick as legislation dealing with bank
ruptcy and insolvency within the meaning 
of the British North America Act, 1807, 
section 91, s-s. 21. McLeod, Assignee v. 
Vroom et al, Eq. Cas., p. 131.

Composition deed—Varying claim—
The plaintiff's creditors, under a composi
tion deed, sought tc recover from the sureties 
cf the compounding debtor an instalment 
based on the debt signed for, which was
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greater than the debt they were entitled 
to rank for according to the schedule of 
creditors attached to the composition deed. 
—Held, that the plaintiffs were not pre
cluded from recovering on the ground that 
there had l)een a variation of the contract. 
Sellick et al v. Groswiener, 38, p. 73.

Deed of assignment to secured creditor 
—Effect—Construction—M. executed and 
delivered to the defendant a leasehold mort
gage and a bill of sale of personal property 
to secure the payment of $500 and $1,500, 
respectively.—Subsequently, M. executed 
and delivered to the defendant as party of 
the second part a deed of assignment for 
the benefit of her creditors, being parties 
of the third part.—A condition in the deed 
stipulated that the parties of the second and 
third parts in consideration of the sum of 
one dollar to each of them paid “did severally 
remise, release and discharge the party of 
the first part of, from and against all debts, 
dues, claims and demands, actions, suits, 
damages, and causes and rights of action, 
which they then had or might thereafter 
have against the party of the first part, for 
or by reason of any other matter or thing 
from the beginning of the world up to that 
late."—The defendant and other creditors 
executed the deed.—The assignor was in
debted to the defendant in no other amount 
than thaï secured by the mortgage and bül 
of sale.—In a suit by the plaintiff, a creditor 
of M., to have the defendant enter a dis
charge and satisfaction upon the records of 
the mortgage, and to discharge the bill of 
sale, and to have the same declared null 
and void.— Held, that the defendant had 
released the mortgage and 'bill of sale, and 
that it was immaterial that he had no inten
tion of releasing them, or that he was ignorant 
of the legal effect of his act. May v. Sieve- 
weight, Eq. Cas., p. 499.

English Bankruptcy Act, Application
to N. B.— In 1873, Gilbert, James, Gorham 
and Walter Steeves carried on business 
as partners under the firm name of Steeves 
Bros, at St. John.—Each of them was born 
and had always resided in New Brunswick.— 
In or about 1874, Gilbert Steeves removed 
to Liverpool, Engl., and commenced a 
shipping business under the name of Steeves 
Bros. & Co., the firm having the same 
members as the St. John house.—Prior to 
1882, Walter retired from both firms.— 
Gorham and James never resided in England, 
or ceased to retain their New Brunswick 
domicile.—In 1882 the firm at Liverpool 
became insolvent and Gorham and James 
cabled from St. John to Gilbert to file a 
bankruptcy petition of the firm under the 
English Bankruptcy Act, 1869.—The peti
tion was filed July 4th, 1882 and the partners 
were adjudged bankrupts, and the plaintiff 
was appointed trustee.—On June 27tn, 1882, 
James and Gorham executed at St. John 
an assignment to the defendant of all their 
property, both real and personal, in New 
Brunswick for the benefit of their N. B. 
creditors.—This assignment not being re

corded, a new assignment was executed and 
recorded on July 15th.—On August 15th 
the plaintiff recorded in the Registiy Office 
at St. John a certificate of his appointment. 
—In a suit by the plaintiff for a declaration 
of his title to the real and personal property 
in New Brunswick of James and Gorham 
Steeves.—Held, (1) that the English Bank
ruptcy Act, 1869 (32 and 33 Viet., c. 71) 
does not apply to Canada so as to vest in 
a trustee appointed by the English Bank
ruptcy Court either the real estate situate 
in Canada or the personal property of a 
person residing and domiciled m Canada, 
though he is a member of an English firm 
which has traded and contracted debts in 
England, and has authorized that he be 
joined in a bankiuptcy petition to the 
Court with the other members of the firm, 
(2) that the English Bankruptcy Court has 
no jurisdiction under the Act to make an 
adjudication of bankruptcy against such 
a person. Nicholson v. Baird, Eq. Cas., 
p. 195. (Discussed in Ford v. Stewart 35, 
N. B. R„ at 572.)

English Bankruptcy Act—Certificate 
of discharge—A plea that the defendants 
were adjudged bankrupt and a certificate 
of discharge granted in England under “The 
Bankruptcy Act, 1883" is a good answer 
to an action for a debt provable against 
the defendants in bankruptcy brought in 
this Province by the subject of a foreign 
state who had never resided or been domiciled 
within British Dominions.— Nicholson v. 
Baird considered. Ford v. Stewart et al, 
35, p. 568.

Insolvent executor—Disputed claim—
An insolvent executor and trustee disputed 
a creditor’s claim, and the creditor filed a 
hill for the appointment of a receiver and 
the payment of his debt.—The appointment 
of a receiver was opposed by all other parties 
interested in the estate.—Pending the suit 
the creditor brought an action at law upon 
his debt and recovered much less than the 
amount originally demanded of the executor. 
—The debt was then paid.— Held, that the 
bill should be dismissed with costs. Mills 
v. PaUin, l Eq., p. 601.

Suit by assignee of insolvent—An
assignee of a policy of fire insurance is en
titled to sue thereon in equity where the 
assignor is insolvent, without a refusal by 
him to allow an action at law in his name. 
Robertson v.Bank of Montreal, Eq. Cas, p. 541.

Suit by assignor after assignment —
Where an assignor requests his assignees 
to bring a suit and they decline to do so, 
he can file a bill in his own name and join 
the assignees as defendants. McLeod v. 
Weldon, 1 Eq., 181.

Suit to set aside trust deed—A suit 
was brought by a judgment creditor to set 
aside a trust deed for the benefit of creditors, 
or to subject it to a charge in his favor and 
for other relief at the expense of the trust
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property.—The trustee and the debtor were 
the only defendants, an 1 the former allowed 
the bill to be taken against him pro confesso. 
—It did not appear whether any of the credi
tors had acted upon the trust deed before 
the plaintiff issued execution upon his 
judgment.— Held, that if they had, their 
rights should be protected, and an inquiry 
was directed to that end.—Whitman v 
The Union Bank of Halifax, 16 S. C. R., 410, 
commented on. Douglas v. Sansom et al, 
1 Eq., o. 122.

BANKS AND BANKING.
Agency for customer, Scope of—A

payee of a promissory note discounted it at 
a bank where he was a customer and, the 
note having been dishonoured, paid it the 
day after maturity.—Later, on the same 
day, the maker deposited the amount of 
the note in the bank and the money was 

laced to the credit of the payee.—Without 
nowlcdge of this payment the payee issued 

a writ and, after receiving notice of the 
payment from the bank, signed judgment 
for the full amount of the note with costs.— 
Held, the payee was entitled to judgment, 
the bank having no authority to place 
the money to his credit after the note had 
been retired. McMennamin v. Evans, 41, 
p. 481.

Annual meeting—Injunction at suit 
of one shareholder—The plaintiff, a share
holder of the Maritime Bank, by his bill set 
out that on the 14th of February, 1873, 
the directors of the Maritime Bank passed 
a by-law fixing the first Tuesday in June 
in each year thereafter, as the day of the 
annual meeting c>f the shareholders for the 
election of diiectors; that on the 26th of 
April, 1880, the directors passed another 
by-law fixing Friday, the 4th day of June 
next, for the then next annual meeting; 
that the Bank of Montieal was the owner 
of 1,070 shares of the Maritime Bank, upon 
all of which there were unpaid calls, and 
had appointed defendant B., its attorney, 
to attend and vote at the annual meeting 
of the Maritime Bank shareholder, called 
for the 4th of June.—The bill prayed for 
an injunction to restrain the Bank of Mon
treal and its attorney from voting at such 
annual meeting on the grounds: (1) that 
there were unpaid calls upon their shares;
(2) that by Act 42 Viet., c. 45, s. 2 (D) one 
bank cannot hold stock in another bank;
(3) that the bank of Montreal could only 
vote by its own officer and not by an attorney ; 
also to restrain the Maritime Bank from 
permitting the bank of Montreal and its 
attorney to vote at the meeting, and to 
restrain the Maritime Bank from holding 
the meeting on the ground that the powers 
to pass a by-law fixing a day for the annual 
meeting of the shareholders is vested in 
the shareholders.—The Maritime Bank was 
incorporated by Act 35 Viet., c. 58 (D).— 
No provision is made in the Act as to by
laws.—By section 6 it incorporates into

its provisions the Bank and Banking Act 
34 Viet., c. 5 (D).—The 33rd section of th<- 
latter Act enacts "That directors etc. shall 
have power to make such by-laws and 
regulations (not repugnant to the act or 
the laws of the Dominion of Canada) as 
to them shall appear needful and proper 
touching the management anil disposition 
of the stock, property, estate and effects 
of the bank, and touching the duties and 
conduct of the officers, clerks and servants 
employed therein, and all such matters 
as appertain to the business of a bank. . 
Provided always, that all by-laws of the bank 
lawfully made before the passing of this 
Act as to any matter respecting which the 
directors can make by-laws under this 
section . . . shall remain in full force
until repealed or altered under this Act."— 
By the 30th section it is enacted that the 
directors shall be "elected on such day in 
each year as may be or may have been ap
pointé-1 by the charter, or by any by-law 
of the bank, and at such time of the day, 
and at such place where the head of the 
bank is situate, as a majority of the directors 
for the time being shall appoint.—The 28th 
section enacts "That the shareholders in 
the hank shall have power to regulate 
by by-law the following matters inter alia 
incident to the management and administra
tion of the affairs of the bank, viz. the 
qualification and number of directors . .
the method of filling up vacancies in the 
board of directors whenever the same may 
occur during the year; and the time and 
proceedings for the election of directors, 
in case of a failure of any election on the 
day appointed for it."—Un an application 
by tliv defendants to dissolve an ex parte 
injunction obtained by the plaintiff, held, 
that no power was vested in the directors 
to pass the by-law in question and tliat 
it therefore was ultra lires, but that the 
injunction should l>e dissolve! on the ground: 
(li that the plaintiff could not maintain 
a bill in his own name alone respecting an 
injury common to all the shareholders; 
(2) that the bill was multifarious by the 
joinder of grounds of complaint against 
the Maritime Bank and the Bank of Montreal 
and B. that were independent and distinct.— 
Though the objection of multifariousness in a 
bill has not been taken by demurrer, the 
objection may be taken by the Court.— 
Where a company was restrained by ex 
parte injunction from holding its annual 
meeting on the date fixai therefor, it is no 
ground for refusing a motion to dissolve 
the injunction that the purpose for which 
it was granted has been serval. Busby 
v. The Bank of Montreal et al, Eq. Cas., p. 62.

Branch manager—Scope of agency—
C., the manager of a branch of the defendant 
bank, was engaged in stock speculating, 
having an account with the plaintiffs, a 
firm of stock brokers, in his own name, 
and also an account in the name of himself 
and another.—There was evidence that he 
had no interest in the joint account, but 
handled it merely as an agent—In connection
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with the joint account C. delivered to the 
plaintiffs certain bonds as collateral together 
with an agreement which he signed on behalf 
of the defendant bank, agreeing "to redeem 
them at eighty any time you may wish to 
call them" and also gave the plaintiffs the 
cheque of a third party on C's branch certi
fie 1 "good" by C.—At the time the cheque 
was certified the drawer thereof had a 
large overdrawn account.—The learned trial 
judge found that C. had an interest in the 
joint account, to the knowledge of the 
plaintiffs, and gave judgment for tne defend
ant.—On appeal, held, affirming the judgment 
of the trial judge, that C., the branch bank 
manager, had no apparent authority to 
act for any one other than the bank in a 
matter in which the bank was interested, 
and the plaintiffs having knowledge that 
he was acting cither for himself or someone 
other than the hank in hi* dealings with 
them, were put on enquiry as to his actual 
authority to sign the agreement to redeem 
the bonds anil to certify the cheque, and 
that C. had no such authority. Mackintosh 
v. Bank of New Brunswick, 42, p. 152.

Conditional sale by bank—Estoppel—
The plaintiffs who were the owners of a 
uantity of logs, upon being asked by the 
efendant if they were for sale replie* 1 in 

the negative, adding that they had already 
been sold to one M. —The defendant there
upon bought a portion of said logs from M., 
who was in possession and had all the indicia 
of title to the same, and paid M. in cash 
for them.—As a matter of fact the sale 
to M. was subject to the condition that no 
property in the logs was to vest in M. until 
they were paid for, of which condition the 
defendant had no knowledge.—In an action 
of trover brought to recover the value of 
the logs so purchased from M. by the defend
ing. Held, ( per Tuck C. J., Hanington and 
Barker JJ., Landry J. dissenting,) that the 
plaintiffs were estopped by their declaration 
as to the sale to M. from setting up that the 
title was not in him, and that a verdict 
ought, therefore, to be entered for the 
defendant.— Held (per McLeod J.,) that 
the evidence showed an intention on the 
part of the plaintiff to abandon the con
ditional element of their contract with M. 
and that he was clothed by the plaintiffs 
with authority to sell the logs accounting 
to them for the proceeds.— Held (per Gregory 
J.), that the circumstances were such that 
the defendant could not reasonably have 
had any doubt as to the right of M. to sell, 
and as the plaintiffs had put M. in a position 
to practise a fraud on the defendant, they 
must suffer the loss.—Further, it being 
apparent from the evidence that the plain
tiffs intended that M. should dispose of the 
logs in the usual course of his business, he 
of necessity had an implied authority to 
sell and pass the title. People's Bank of 
Halifax v. Estey, 36 N. B. R., p. 169; 34 
S. C. R., p. 429.

Equitable Hen on goods represented 
by bill of exchange—The S. Boot and

Shoe Co. had an understanding with its 
bankers that it would draw on its customers 
as goods sold were being forwarded and 
these drafts would be discounted by the 
bank.—Under this arrangement a draft 
was made on M. for certain goods that had 
been shipped to him at N.—M. refuse.! to 
accept the goods and the draft was returned 
dishonored.—It was then agreed between 
the bank and the company that the manager 
of the company should proceed to N. to 
take possession of the goods for the hank, 
and endeavour to get M. to accept them — 
It did not appear what the manager did at 
N. hut he did not induce M. to accept the 
goods, and they remained at the railway 
station at N. until the S. company went into 
liquidation.—It was then agreed between 
the bank and the liquidator of the company 
that the latter should take possession and 
dispose of the goods and hold the proceeds 
subject to the order of the Court.—Held, 
that the bank had at least an equitable lien 
if not positive title to the goods and was 
entitled to the proceeds of the sale. In re 
Shediac Boot ana Shoe Co. Ltd., 38, p. 8. 
cf. McLeod Assignee v. Vroom, Eq. Cas., 131.

Insurance policies assigned as security
—Where a company is being wound up under 
the New Brunswick Winding-up Act, a 
bank is entitled to an order for the payment 
to it of the proceeds of policies of fire insur
ance effected by the company on their proper
ty, and made payable, in case of loss, to 
the bank, as interest may appear, under 
a verbal agreement between the bank and 
the company that the policies should be so 
effected as security for advances which the 
bank from time to time might make, the 
bank having no interest in the property 
insured.—Such a transaction is not prohibited 
by section 64 of the Banking Act, 1890 
(53 Viet., c. 31). In re Shediac Boot and 
Shoe Co. Ltd., 37, p. 98.

Insurance policy—Hypothecation of
goods insured -An insurance policy con
tained conditions making the policy void 
"if the subject of insurance be personal 
property and be or become encumbered by 
a chattel mortgage," and "if any change 
other than by the death of an insured take 
place in the interest, title or possession of 
the subject of insurance."—After the policy 
issued, the plaintiffs, in pursuance of an 
agreement with a bank, transferred the 
lumber insured to the bank as security for 
indebtedness by transfer under the Bank 
Act.— Held, this transfer was a breach of 
the above conditions. Guimond v. Fidelity 
Phénix Fire Ins. Co., 41, p. 145.

Lumber operator—Void security—A
bank made advances to a lumber operator 
upon the security of an agreement between 
him and a trustee for the bank that he 
should cut and deliver a specified quantity 
of logs to the trustee, who should have the 
property therein as from the stump and 
who should upon delivery pay for the same, 
by, inter alia, paying the bank the amount
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of its loans.— Held, that the security was 
void under sect. 76 of the Bank Act, c. 29, 
R. S. C. 1906. Randolph v. Randolph, 3 Eq., 
p. 576.

Proceeds of lumber hypothecated—A
firm of lumber operators hypothecated under 
the Bank Act their season's cut of lumber to 
a bank to secure future advances.—A member 
of the firm, without the knowledge of his 
co-partner, sold the lumber and applied part 
of the proceeds in paying a past indebtedness 
of the firm to the bank, and with the consent 
of the bank, applied a portion of the remainder 
in paying other debts of the firm.— Held, 
that he had power to do so, though the 
partnership had then been dissolved, and 
that his co-partner was not entitled to have 
the money so appropriated charged in reduc
tion of the secured indebtedness to the bank. 
Hale v. People's Bank of Halifax, 2 Eq. 
p. 433.

Redeeming bonds—An agreement b/ 
a bank to redeem bonds is not business such 
as appertains to the business of banking# 
and is therefore ultra vires a bank incorporated 
under the Bank Act, R. S. C., 1906, c. 29. 
MacKintosh v. Bank of New Brunswick, 42, 
p. 152.

Succession duty on bank deposits—By
New Brunswick Succession Duty Act, 1896, 
s. 1 (5), all property situate within the 
province is liable to succession duty whether 
the deceased was domiciled there or not, 
such duty being assimilated by other pro
visions of the same Act to a probate duty pay
able for local administration.—The testator, 
resident and domiciled in the province of 
Nova Scotia, at the date of his death was

Esed of $90,351, deposited in the St. 
N. B., branch of the Bank of British 
America, the head office of which is 

iu London; the amount was paid to his 
executois after they had obtained ancillary 
probate in New Brunswick. Privy Council 
held that the executors were liable to pay 
succession duty.—The property consisted 
of simple contract debts, the obligation to 
pay being primarily confined to the New 
Brunswick branch of the bank, and these 
debts for the purpose of legal representation, 
of collection, and of admimstiation as 
distinguished from distribution are governed 
by the law of New Brunswick, wheie they 
were locally situated.—Judgment of Supreme 
Court of Canada, 43 S. C. R. 106, reversed; 
Judgment of Supreme Court of New Bruns
wick, 37 N. B. R. 558, restored. R. v. 
Lovitt, (1912), A. C, p. 212.

Transfer of shares by executor— 
Specific bequest—Under "The Bank Act”, 
chapter 120, R. S. C., a bank cannot refuse 
to register a transfer by an executor to a 
purchaser of shares in the bank standing 
in the name of the testator, though by the 
testator's will the shares are specifically 
bequeathed. Boyd v. Bank of New Bruns
wick, Eq. Cas., p. 546.

A bank is not bound to take notice of the 
representative capacity and see that the 
proceeds of the sale are applied according 
to law. Id.

Warehouse receipt—Unauthorized de
liveries—The appellant allowed shippers 
over its road to store freight intended for 
shipment in its warehouse at St. Andrews 
fiee of charge, in transit, or pending sale 
and distribution.—McDonald, a packer of 
fish, had stored in the warehouse a large 
number of cases of sardines and clams for 
which he received negotiable warehouse 
receipts from the company’s station agent. 
—These receipts McDonald, with the know
ledge of the agent, hypothecated to the 
Canadian Bank of Commerce to secure 
advances.—It was arranged between the 
bank and the agent that none of the goods 
covered by these receipts should be shipped out 
without the release of the bank.—The agent, 
howevei, at the instance of McDonald, al
lowed a large number of these cases to be 
shipped out without the knowledge or release 
of the bank.—In an action by the bank 
against the railway company (in which Mc
Donald had been added as a third party on 
the application of the company) for the 
shortage of the goods waichoused, held (per 
curiam), affirming the judgment of McKeown 
J., that the issue of the negotiable warehouse 
receipts was intra vires the railway company 
in the conduct of its business and that the 
station agent was acting within the scope 
of his apparent authority in giving them.— 
That the railway company was entitled to 
claim against McDonald for contribution 
to the amount recovered by the bank against 
it for the value of any goods shipped out 
at the request of McDonald watehoused 
subject to the receipts endorsed to the 
bank by McDonald. Canadian Pacific Rwy. 
Co. v. Canadian Bank of Commerce, 44, p. 130.

BASTARDY.
Entry of trial of alleged father

—R., having been arrested by warran ont 
an information charging him with being tin- 
father of a bastard child likely to become 
a charge on the parish, denied his guilt and 
entered into the recognizance required by 
C. S., c. 103, s. 7.—The cause was not entered 
for trial at the term of the County Court next 
ensuing the birth of the child, but was entered 
at the next following term.—On an applica
tion for a writ of prohibition to restrain the 
judge of the County Court from trying the 
information, held (per Tuck C. J., Hanington 
and McLeod JJ.), that the defendant could 
be properly tried at the last mentioned Court 
and the writ of prohibition should be refused. 
—Held (per Batkei, Landry and VanWart 
JJ.), that the provisions of C. S., c. 103, 
s. 7, limited the time within which the 
defendant could be legally tried, and the 
writ of prohibition should issue.—The Court 
being evenly divided the matter dropped. 
Ex parte Retd, 34, p. 133.
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Habeas corpus—Certiorari—Jurisdic
tion-Defendant was arrested upon a 
warrant under the Bastardy Act, C. S. 1903, 
c. 182, and after examination of the com
plainant was released, under s. 8 of the Act, 
upon his recognizance to stand trial at the 
next term of the County Court.— Held, 
defendant was not entitled to a wiit of 
habeas corpus cum causa, such process 
being intended to give relief only to persons 
in actual custody.—The Court, in its dis
cretion, refused a writ of certiorari to remove 
the proceedings into this Court on the ground 
that the rule could not be returned and heard 
until after the next sitting of the County 
Court, and a stay might prejudice the 
enforcement oi renewal ofdefendant’s recog
nizance, while if the magistrate acted without 
jurisdiction, the defendant would have his 
remedy upon the trial.—A stipendiary magis- 
tiate, designated as such in the proceedings, 
has juiisdiction to hold a preliminary exami
nation under the Bastardy Act, because he 
is ex officio a justice of the peace, under 
C. S. 1903, c. 119, s. 1 (2). Ex parte Seriesky 
41, p. 475.

BIGAMY.
See CRIMINAL LAW.

BILLS AND NOTES.
Accommodation note, Payment of by 

endorser—Defendants had a contract for 
the election of a school house.—They sub
contracted with the plaintiff for a portion 
of the concrete, stone and brick-work.— 
Un the completion of the sub-contract, 
disputes having arisen, the plaintiff brought 
this action for extra work, claiming 81,494.20. 
—The defendants pleaded payment and 
set-off, claiming thereunder to recover a 
balance from the plaintiff, but omitted 
to deliver particulars of their set-off.—On 
the trial without a jury, the judge found that 
the defendants had overpaid the plaintiff 
the contract price by 8288.11; that the 
plaintiff was entitled to extras to the amount 
of $995.50, and ordeted a verdict for the 
plaintiff for the difference, refusing to allow 
evidence of the payment of an accommodation 
note for $295.00 which the defendants had 
endorsed for the plaintiff during the pendency 
of the contract and had paid at maturity, 
on the ground that under the pleadings it 
must be considered in the nature of a set-off 
and therefore not admissible as no pai ticulars 
had been given, neither was it admissible 
under the plea of payment as a payment to 
the plaintiff.— Held, on appeal, that as the 
accommodati on was obtained in view of the 
contract, that the defendants were entitled 
to prove the note and payment thereof under 
the plea of payment and the verdict should 
be reduced by the amount thereof. LeBlanc 
v. Lutz et al, 44, p. 398.

Accommodation note. Payment of by 
estate—Semble, that where the payee (de
ceased) on endorsing a promissory note for 
the accommodation of the maker promises 
without consideration to pay it, and the 
holder compels payment by the payee's 
estate, an action for the recovery of the 
amount lies by the estate against the maker. 
Johnston v. Haien, 3 Eq., 341.

Action unauthorized but ratified—A
promissory note was delivered bv McG. the 
holder, to P., whose name McG. wished 
to use in the collection of the note, and sub
sequently and before the note was due, 
McG. got it from P. telling him that he was 
going to place it with a banker and he had 
better diiect him to collect it.—P. never 
gave any direction to collect it, and did not, 
before commencement, authorize the action, 
but he subsequently ratified it, stating he 
would have authorized it in the first instance 
if he had been asked to do so.— Held, in 
action on the note in the name of P. that 
he was entitled to recover as holder. Potter 
v. Morrisey and Creaghan, 35, p. 495.

Collateral for loan—Notice of dishonor
—Where a creditor, upon maturity of a 
loan, accepts a promissory note of another 
endorsed by the debtor for the amount of 
the loan, the time for payment is postponed, 
but the original debt is not cancelled unless 
it is proved that the note was given and 
accepted as an accord and satisfaction.— 
The fact that such note is not presented 
for payment at maturity and no notice of 
dishonour given to the debtor as an indorser, 
will not prevent the creditor suing the 
debtor upon the original debt, unless it is 
shown that there was money at the place 
of payment ready to pay such note at its 
maturity. Hatfield v. Worden, 41, p. 552.

Consideration — Where a promis
sory note was given to the agent of an 
insurance company in payment of a first 
premium on a policy ; and a policy was 
issued and sent to the insured and re
tained by him, containing provisions to 
the effect that the insuiance should not 
take effect or be binding until the first 
premium had been paid to the company or 
a duly authorised agent, also that if a piomis- 
sory note or obligation were given tor the 
premium and should not be paid at maturity, 
the policy should not be in force while the 
default continued, but the party should 
be liable on the note.—The Court refused 
to set aside a verdict foi the agent of the 
company on the note on the ground that 
there was no consideration, holding that 
the defendant (appellant) was bound to 
show affirmatively that the verdict was 
wrong. Crawford v. Sipprell, 35, p. 344.

Consideration—Accommodation note
—The defendant at the request of a third 
party, without the knowledge of the plaintiff, 
made a promissory note in favor of the plain
tiff for the third party's accommodation.— 
The plaintiff a edited the third party with
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the face value of the note and made some 
cash advances thereon.—The note was subse
quently renewed on several occasions, and 
on one renewal the defendant personally 
paid the interest to the plaintiff.— Held, 
in an action on the last renewal that the 
objection that there was no consideration 
moving from the plaintiff was not an answer 
to the action. McCain Produce Co. v. Lund, 
44, p. 242.

Consideration—Warranty—In consider
ation that O. would sell to L. N. certain 
machinery, L. N. agreed to pay the plaintiff 
the price agreed upon and for the like con
sideration J. N. agreed to become guarantor 
and surety to the plaintiff for the payment.— 
Settlement was partly made by a document 
in the form of a promissory note endorsed 
by J. N.—In an action on the document 
or note it was pleaded in defence that the 
warranties and conditions of the sale had 
not been performed by O.— Held, that L. N. 
did not place himself in any worse position 
by giving the note to the plaintrff than he 
would have occupied if he had given it 
direct to the seller ( >., and no agreement 
in the nature of a novation was created 
nor did the plaintiff stand in relation to the 
defendant L. N. as an innocent indorsee 
for value and therefore the question of failure 
of consideration for the note should have been 
left to the jury. Robertson v. Norton, 44, 
p. 49.

Consideration, Failure of—The defend
ant signed an application to the Mutual Life 
Insurance Company of New York for insur
ance on the lives of S. F., R. F., E. F. and 
G. H. W., members and directors of the 
defendant company.—When the application 
was given the plaintiff, the agent of the 
company took from the defendant its note 
payable to his own order for the amount of 
the premium, and gave the defendants a 
receipt on one of the company's forms which 
contained this prevision : "The insurance so 
applied for shall be in force from this date 
provided that the said application shall be 
accepted ami approved by the said company 
at its head office in the city of New York, 
and a policy thereon duly "issued.—In case 
the application is net so accepted and 
approved and no policy is issued, or should 
the applicant receive no notification from 
the company within thirty days from the 
date of this leceipt of any application, then 
in every such case no insurance shall be 
effected, and it shall be understood and 
agreed that the company declines the risk, 
«•hereupon all moneys paid hereunder shall 
be returned on the delivery of this receipt.”— 
The plaintiff discounted the note and placed 
the amount to his own credit, and paid 
the amount of the premiums, less his com
mission, to his principals.—After the note 
was discounted, but before the application 
was accepted, the defendant notified the 
plaintiff and his principal at its head office 
in New York, that it withdrew the applica
tion.— Held, in an action on the note by 
the agent, that the application was a mere

proposal for insurance and might be with
drawn at any time before acceptance; that 
the consideration for the note having failed, 
defendant was not liable in an action by 
the payee. Johnson v. The G. «1* G. Flewelling 
Mfg. Co. Ltd., 36, p. 397.

Consideration — Money lent used
Illegally—Where money loaned on a 
promissory note was to be used for an illegal 
purpose but the lender was unaware of the 
fact, the note was held to be binding and 
the consideration not illegal. Potter v. 
Morrisey and Creaghan, 35, p. 465.

Defence of illegality of consideration—
The suspicious fact that a bill of exchange 
was drawn by a liquor merchant on a party 
residing where the Canada Temperance Act 
was in force, will not constitute a defence 
on the ground of illegal consideration to an 
action brought by one who in fact discounted 
the said hill of exchange without knowledge 
or suspicion that it represented an illegal 
sale. Johnson v. Jack et al, 35, p. 19 .

Extension of time—The maker of the 
notes gave evidence of an offer to the holders 
to settle his indebtedness on certain terms 
and at a time some two or three years later 
than the maturity of the last note, and that 
the same was agreed to by the holders.— 
The latter in their evidence denied such 
agreement, and testified that in all the nego
tiations they had informed the maker that 
they would do nothing whatever in any 
way to release the endorser.—Held, that the 
evidence did not shew that there was any 
agreement by the holders to give time to 
the maker, and the endorser was not dis
charged.—If the cxisence of an agreement, 
could t>e gathered from the evidence, it 
was without consideration and the creditor’s 
rights against the sureties were reserved.— 
Held (per Idington and Duff JJ.) that a 
demand note given in renewal of a time note 
and accepted by the holders is not a giving 
of time to the maker by which the endorser 
is discharged.—Judgment of the Supreme 
Court of New Brunswick, 37 N. B. R., 630, 
reversed. Fleming v. McLeod, 39 S. C. R., 
290

Forgery—Estoppel—( >n July 15th, 1907, 
defendant received notice of dishonor of a 
note purporting to be endorsed by him 
and on October 7, this action was begun 
against him on the note.—On November 
26th defendant notified the plaintiff that 
his endorsement was foiged by O. the 
maker.—G. died on December 12 following. 
—There was a genuine endorsement on 
the note by XV. Co. and \\\ Co. was solvent. 
— Held, reversing the judgment of the 
County Couit judge, that the defendant was 
not estopped from denying his signature 
as the plaintiff had his remedy against 
W. Co. and against G’s estate, and the loss 
of costs in this action was not such damage 
as would ground an estoppel.— Ewing v. 
Dominion Bank, 35, S. C. R. 133 distinguised. 
Connell et al v. Shaw, 39, p. 267.
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Form of—Demand of payment—A
writing, signed by the defendant, admitting 
the ieceipt of a sum of money, and agreeing 
to lie responsible for the same with interest 
at the rate of seven per cent, per annum 
upon production of the receipt and after 
three month's notice, may be recovered upon 
as a promissory note.—A demand for im
mediate payment made more than three 
months before the commencement of the 
action is sufficient proof of the notice called 
for by the receipt. Bobineau v. LaForest, 
37 N. B. R., p. loti; 37 S. C. R., 521.

Life Insurance, Note taken for pre
mium--A condition in a policy of life 
insurance provided that if any premium, or 
note given therefor, was not paid when due 
the policy should be void.—A note given, 
payable with interest, in payment of a 
premium provided that if it were not paid 
at matunty the policy should forthwith 
become void.—On the maturity of the note 
it was partly paid and an extension was 
granted, and on a part payment being again 
made a further extension was granted.— 
The last extension was overdue and balance 
on note was unpaid at the death of assured.— 
A receipt by the company, given at the time 
of taking the note, was of the amount of 
the premium, but at the bottom of the face 
of the receipt were these words: "Paid by 
note in terms thereof.”—While the note 
was running the policy was assigned for 
value, with the assent of the company, to 
the plaintiff to whom the receipt was delivered 
by the assured.— Held, that no estoppel 
was cieated by the receipt; that there was 
no duty upon the company to have afforded 
the plaintiff an opportunity of paying the 
premium; and that the policy was void. 
Wood v. Confederation Life Insurance Co., 
2 Eq., p. 217.

(Reversed 35 N. B. R. 512, but upheld 
S. c. of C., File 2115.)

Notice of dishonour—Notes made in 
Saint John, N. B., were protested in London, 
England, where they were payable.—The 
endorser lived at Richibucto, N. B.—Notice 
of dishonour of the first note was mailed 
to the endorser at Richibucto, and, at the 
same time the protest was sent by the 
holders to an agent at Halifax, N. S., instruct
ing him to take the necessary steps to obtain 
payment.—The agent on the same day that 
he received the protest and instructions 
sent notice of the dishonour by post to the 
endorser at Richibucto.—As the other notes, 
fell due the holders sent them and the 
protests by the first packet from London 
to Canada to the said agent at Halifax, by 
whom the notices of dishonour were for
warded to the endorser at Richibucto.— 
Held (Idington and Duff JJ. dissenting), that 
the sending of the notice of dishonour of 
the first note direct from London to Richi
bucto with the precaution of also sending 
it through the agent, was indication that 
the holders were not aware of the correct 
address of the endorser, and the fact that 
they used the proper address was not con

clusive of their knowledge, or sufficient to 
compel an inference imputing such knowledge 
to them.—Therefore the notices in respect 
to the other notes sent through the agent 
were sufficient — Held (per Idington and 
Duff JJ., dissenting) that the holders had 
failed to shew that they had adopted the 
most expeditious mode of having the notices 
of dishonour given to the endorser Fleming 
v. McLeod, 39 S. C. R., 290.

Payment per contra, account—When
goods are sold and delivered by the maker 
of a promissory note to the holder thereof 
and their value credited by the latter, the 
transaction amounts in law to a payment 
pro tanto. (Per Tuck C. J.). Finder v. 
Cronkhite, 34, p. 498.

Payment—Funds deposited In bank to 
payee’s credit—A payee of a promissory 
note discounted it at a bank where he was 
a customer and, the note having been dis
honoured, paid it the day after maturity.— 
Later, on the same day, the maker deposited 
the amount of the note in the hank and the 
money was placed to the credit of payee.— 
Without knowledge of this payment the 
payee issued a writ and, after receiving 
notice of the payment from the bank, signed 
judgment for the full amount of the note 
with costs.—Held, the payee was entitled 
to judgment, the bank having no authority 
to place the money to his credit after the 
note had been retired. McMennamin v. 
Evans, 41, p. 481.

Payment out of collateral—The M.
Company owed the plaintiff $4,(MX) for which 
he held as collateral security the defendant's 
note for $3.000, made for the accommo
dation of the company, and some other 
collateral.—After action brought on the 
note the plaintiff received a dividend from 
the company, which had gone into liquidation, 
and realized on some of the other collateral, 
but these facts were not pleaded.—Verdict 
having been entered for the full amount of 
the note, held, that the plaintiff was entitled 
to judgment for the full amount of the note, 
but the amount realized upon the collateral 
should be credited upon the execution. 
Gorman V. Copp, 39, p. 309.

Payment, Plea of—Payee dead—A plea 
of payment by the maker of a promissory 
note where the payee is dead must be estab
lished beyond all reasonable doubt. Kelley 
v. Ayer Executor etc., 41 p. 489;

See also Fish v. Fish, 44, p. til7.

Presentment, Waiver of—An offer made 
after its maturity by an endorser of a prom
issory note to pay the amount of the same 
by installments will not operate as a waiver 
of presentment in the absence of evidence 
that at the time he knew there had been 
default in presentment.—Ayer v. Murray, 
39, p. 170.

Promissory note — Consideration — 
Warranty—In an action in the County Court
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on a promissory note given by the defendant 
to the plaintiff for the balance of the purchase 
money for a boat sold by the plaintiff to 
the defendant, the defendant pleaded the 
general issue and gave notice of two defences: 
(a) no consideration; (b) fraud and mis
representation.—At the trial without a 
jury the judge found there was misrepre
sentation as to the age of the boat but that 
there was no fraud as defendant had protected 
himself by a warranty and did not rely 
upon the plaintiff's statement in respect 
to the boat's age, and held that under the 

leadings the defendant could not avail 
imself of the breach of warranty in answer 

to the action on the note.—Held, that the 
trial judge having found that there was no 
fraud, the verdict on the pleadings was right 
for the amount of the note and interest, and 
defendant’s remedy was by cross action. 
hosier v. Mallay, 43, p. 364.

Promissory note dishonored—No lien 
on goods—Under a contract by which the 
plaintiff was to manufacture laths, etc., out 
of defendant's lumber at a certain price per 
1,000 feet, it was provided that the plaintiff 
was to deliver the laths, etc., as fast as 
defendant could take them “and settlements 
to be made the tenth day of each month 
for the preceeding month's saw bill."— 
Held, defendant was entitled to delivery of 
the laths before payment therefor; that this 
agreement was inconsistent with a right of 
lien for the price of sawing and the plaintiff 
was therefore not entitled to a lien.—The 
fact that the defendant gave a note in 
part payment, which was dishonoured, 
while some of the laths were in the pos
session of the plaintiff did not entitle the 

laintiff to a lien upon such laths. Bathurst 
umber Co. Ltd. v. Nepisiquit Lumber Co. 

Ltd., 41, p. 41.

Special agreement not a promissory 
note—A writing in the form of a promissory 
note, but which had the conditions attached 
that it was to become payable forthwith if 
promisor disposed of his land or personal 
property, and that the title of the goods, 
for which the note was given as security, 
should remain in the payee until the note 
was paid and that the goods in the meantime 
were only on hire, etc., was held to be a 
special agreement and not a promissory note. 
Prescott v. Garland, 34, p. 291.

Transfer of past due bill during suit—
An action by the transferee of an overdue 
bill, upon which an action has been already 
brought by the transferor wherein an offer 
to suffer judgment has been made and ac
cepted, was stayed on an application to 
the equitable jurisdiction of the Court, the 
transferee having knowledge "t the pendency 
of the first action.—An application to compel 
the plaintiffs to sign judgment on their 
acceptance of the defendant^ offer to suffer 
judgment in the first action was refused. 
Kennedy Co. v. Vaughan-, Standard Bank of 
Canada v. Vaughan, 37, p. 112.

Ueury—In an action brought to recover 
the amounts due on three several promissory 
notes the defendants pleaded an equitable 
plea.—The Court being of the opinion that 
the facts set up thereby disclosed such an 
inadequacy of consideration, accompanied 
by other circumstances, as would justify 
a jury in finding that there was fraud in 
the transaction and that it was unconscion
able, gave judgment for the defendants on 
demurrer.— Held (per Barker J.), while 
parties competent to contract may render 
themselves liable to pay any rate of interest 
which they agree to pay, Courts of Equity 
have held that the repeal of the Usury Laws 
has not interfered with their jurisdiction 
to relieve those who have been led into 
making improvident bargains unconscionable 
in their nature and entered into under cir
cumstances of fraud or oppression. Mac- 
Pherson v. McLean et al, 34, p. 361.

See also The Royal Bank of Canada v. 
Hale, 37, p. 47.

BILLS OF SALE.
See CHATTEL MORTGAGES.

BOND.
Joint and several bond—Statute of 

Limitations—On September 27th, 1850, 
H. and \V. gave their joint and several bond 
to C. to secure the payment of £1,000 on 
September 27th, 1855, with interest thereon 
quarterly in the meantime.—As between 
H. and W. the latter was surety, though 
they were both principal debtors by the 
bond.—On the same day H. and W. executed 
to C. separate mortgages on separate pieces 
of property owned 'by each to secure the 
payment on September 27th, 1855, of the 
amount of the bond, neither party executing 
or being a party to the mortgage of the 
other.—The mortgage from W. was upon 
the condition that if he and H. or either of 
them, their or either of their heirs, etc. paid 
to C. £1,000 and interest, according to the 
condition of the bond by II. and XV., it 
should be void.—The mortgage given by 
H. contained a similar provision.—The 
interest on the debt was paid regularly by 
H. up to the 27th of March, 1879, after 
which his payments ceased.—XV. and his 
successors in title were never out of pos
session of the land mortgaged by him from 
the date of the mortgage and never made 
any payment nor gave any acknowledgment. 
—On January 20th, 1881, C's representatives 
commenced this suit for foreclosure and sale 
of both mortgaged premises.— Held, that 
the mortgage given by XV. was extinguished 
under the Statute of Limitations, c. 84, 
C. S. N. B., ss. 29 and 30. Lewin v. Wilson 
et al, Eq. Cas., p. 167. (Reversed, 11 A. C., 
639.)



BOND—BROKERS. 8685

Maintenance bond, Breach of—Dam
ages, quantum of—In an action on a 
bond conditioned for maintenance where the 
breach assigned is refusal to maintain, the 
plaintiff may recover the whole penalty as 
damages.—In assessing the damages the 
jury are not limited to those suffered up 
to the time of the issue of the writ; but they 
may take into consideration the damages 
up to the time of the trial, and that there 
has been a complete breach of the condition. 
(Per Tuck C.J., McLeod and Gregory 
|J. )—Judgment may be entered for the 
"penalty upon which subsequent breaches 
may be assigned under 8 and 9 Wm. Ill, 
c. il, but damages can only be assessed on 
the breaches assigned up to the commence
ment of the action. (Per Hanington, Landry 
and Barker JJ.)—(Court being equally 
divided, no principle is established.) Barthe- 
lotte v. Melanson, 35, p. 652.

Maintenance bond, Breach of—Onus of 
proof—In a suit to enforce a lien upon 
land conveyed to the defendant by the 
plaintiffs, husband and wife, in consideration 
of an agreement by defendant to support 
them, the onus of proving a breach of the 
agreement is upon the plaintiffs. Ouilette 
v. LeBcl, 3 Eq., p. 205.

Maintenance Bond — Lien — Specific 
performance—A farm was conveyed by 
an aged couple to their daughter, and on the 
same day she and her husband entered into 
a written agreement with the vendors to 
board them on the farm and to pay them 
an annuity in consideration of the convey
ance.— Held. (1) that the vendors had a 
lien on the land for the performance of the 
agreement; (2) that the Court could not 
decree specific performance of the agreement. 
Cunningham v. Moore, 1 Eq., p. 116.

Maintenance bond—Lien on consid
eration for performance of—Where land
was conveyed in consideration of a bond 
by the grantee to maintain the grantor and 
his wife for life, but the consideration was 
not expressed in the deed, a decree was made 
charging the land with a lien for the per
formance of the agreement in the bond. 
Duguay v. Lanteigne, 3 Eq., p. 132.

Mortgage bond—Merger in judgment 
—Rate of interest—The assignee of the 
equity of redemption in a mortgage on May 
31st, 1884, executed his bind to the mort
gagee conditioned to pay him $2,200 (this 
being the balance due on the mortgage) in 
one year and "in the meantime and until 
the said sum is fully paid and satisfied, pay 
interest thereon or upon such part thereof 
as shall remain unpaid, such interest to 
be calculated from the first day of June, 
1884, at the rate of seven per centum per 
annum."—In a suit for foreclosure of the 
mortgage, held, that as the mortgagor had 
recovered judgment against the defendant 
on the bond, the bond was merged in the 
judgment and the defendant thereafter, 
could only be charged with the statutory

rate of interest on judgment debts, and 
consequently no higher rate from then 
could be charged against him in the fore
closure suit. Hanford v. Howard, 1 Eq., 
p. 241.

Mortgage to secure bond—New bond 
at increased rate of interest—A. and
his wife gave a mortgage bearing date 
January 25th, 1867. on land belonging to 
the former to secure the payment of £332, 16s. 
with lawful interest on June 1st, 1867, 
accompanied with A’s bond in the same 
terms.—In 1875, the mortgage and bond 
became vested in the plaintiff.—On June 
12th. 1880 A. executed a bond to the plain
tiff. reciting that there was due on the 
original bond on December 31st, 1879, for 
principal and interest $1,971.90 and providing 
that, in consideration of time for its payment, 
annual interest thereon should be paid at 
seven per cent, and that the annual interest 
as it accrued due, if it were not paid, should 
become principal and bear interest as such. 
—In 1867 and 1873 A. acknowledged by 
memoranda indorsed on the mortgage, the 
amount due thereon, and in both instances 
the amount was computed by charging 
compound interest at six per cent, with 
yearly rests.—On August 18th, 1887, the 
balance due December 31st, 1886, was struck 
by charging compound interest at seven per 
cent, with yearly rests from December 31st, 
1879, to the time when the balance stated 
in the second bond was struck, and an 
acknowledgment stating the amount due 
on the mortgage was signed by A. upon the 
mortgage.—In a suit for foreclosure after 
A’s death in 1895 against his widow, to 
whom the equity of redemption had nomi
nally been assigned by A, held, that there 
was evidence of an agreement by A. from 
the acknowledgments indorsed on the mort
gage. to charge the land with the payment 
of compound interest at six per cent, with 
yearly rests up to December 31st, 1886, 
and that the land was so charged; but that 
the agreement in the second bond only 
created a personal liability, and that the 
mortgage liore simple interest at six per cent, 
from December 31st, 1886.—On appeal by 
defendant (34 N. B. R. 301) judgment affirmed 
that acknowledgment of Aug. 18th, 1887, 
bound the land.—Semble, Tuck C. J., whether 
if plaintiff had appealed, the mortgaged 
premises would not have been held bound for 
whole amount due on R's bonds, the bonds 
and mortgage being inseparable, and there 
being an implication of law that the pur
chaser of mortgaged premises is under 
personal obligation to pay the mortgagor. 
Jackson v. Richardson, 1 Eq., p. 325. ; 34, p. 
301.

BRIDGES.
See WAY.

BROKERS.
See PRINCIPAL AND AGENT.
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BUILDINGS.
Building law—City of Saint John—

By Act 35 Viet., c. 50, intituled "An Act 
for the Better Prevention of Conflagrations 
in the City of St. John." all dwelling houses, 
store houses, and other buildings to lie 
erected in the city of Saint John, on the 
eastern side of the harbour, within certain 
limits, must l>e made and constructed of 
stone, brick, iron, or other non-combustible 
material, with "party or fire walls" rising 
at least twelve inches above the roof, and 
the roof must l>e covered on the outside 
with tile, slate, gravel, or other safe materials 
against tire.—The defendants were erecting 
a building resting on stone foundation walls, 
and consisting of a wooden frame with brick 
filling four inches thick between the studding, 
and the whole encased with brick four inches 
thick.—In a suit by the corporation of the 
city of St. John for an injunction to restrain 
the defendants from erecting the building 
as being in violation of the Act, held, that 
the building was in violation of the Act 
and an injunction should l>e granted. The 
Mayor, etc. City of St. John v. Ganong et al, 
Eq. Cas., p. 17.

Buildings, Style of—Danger to public
—In erecting a building the owner may 
adopt any style of architecture he pleases, 
provided he does not create a nuisance or 
violate any law or municipal ordinance; 
therefore the construction of a roof with 
projecting eaves, which caused an accumu
lation of ice and snow thereon, is not per se 
evidence of negligence on the part of the 
owner, although it may impose upon him 
a greater degree of watchfulness and care 
in order to prevent accidents. Dugal v. 
Peoples Dank of Halifax, 34, p. 581.

CANCELLATION OF 
INSTRUMENTS.

See BANKRUPTCY, FRAUD.

CARRIERS.
Action against—Actions against common 

carriers may be framed either upon the 
contract or upon the duty imposed by law. 
Williams v. The Government Railways Man- 
aging Board, 41, p. 108.

Breach of contract to carry safely—
The plaintiff, who was the agent of an express 
company and travelled in the defendant's 
steamer in charge of the company's express 
parcels, by direction of the steamer's officers 
went down on a twin freight elevator to 
look tor some missing parcels in the steamer 
hold.—The elevator st-piied at the "!>etween 
decks" and the plaintiff stepped off into the 
other elevator shaft and was injured.—He

was not warned of the danger, the light was 
bad, and though he was given a ship's lan
tern it did not cast any light at his feet.— 
The jury found that he fell as a result of the 
defendant’s negligence in not properly pro
tecting the elevator, and that he was not 
guilty of contributory negligence.— Held, 
that the plaintiff was entitled to require 
that the defendant's premises should be 
rendered reasonably safe for him, and that 
the verdict for the plaintiff should stand.— 
Indermaur v. Dames, L. R. 2 C. P., 311 fol
lowed. McBeath v. The Eastern Steamship 
Co., 39, p. 77.

Express company—Canada Temper
ance Act—The agent of an express company 
in the county of W., where the Canada 
Tenijierance Act was in force, in the ordi
nary course of business delivered a parcel 
containing intoxicating liquor to the person 
to whom it was adaressed, and collected 
from him the price thereof, the liquor, by 
the buyer's instructions, having been sent 
to him by expre s C.O.D.—The sale of the 
liquor was effected at a place outside of the 
county of XV.—Held (per Tuck C. J., Han- 
ington, Barker and McLeod JJ., Landry J. 
dubitante), that the agent could not be 
convicted of selling intoxicating liquor 
contrary to the provisions of the said Act. 
R. v. Cahill, ex parte Trenholm, 35, p. 240.

Express company—Carriage of Ani
mals—In an action to recover the value of 
two black fox pups and one crosspup, part 
of a lot of nine shipped at Dryden, Ont., to 
be delivered to the plaintiff*- at Sack ville, 
N. B., on the ground that the three foxes 
died of suffocation on the journey through 
the negligence of the employees of the 
defendant, the defendant, to establish its 
defence that the foxes died from natural 
causes and not from its negligence, called 
a veterinary surgeon who stated that the 
conditions that he found in the lungs on 
a post mortem examination showed that 
the foxes died of pneumonia and not from 
suffocation, and gave his reasons for his 
conclusion; the plaintiff in answer or rebuttal 
called another veterinarv who on the evi
dence of the defendant1* veterinary l>cing 
read to him stated that the symptoms 
descrilied would not necessarily show that 
death resulted from pneumonia, and were 
quite consistent with the supposition that 
it resulted from suffocation.—Held, that 
the evidence in answer or rebuttal was 
properly received.—Separate boxes of foxes 
were snipped under a contract containing 
a clause providing that in case of car load 
shipments, if the owner or attendant travel 
accompanying the animal , free transportation 
will be furnished the attendant, anti the 
animals during the transportation in charge 
of the attendant, will be at owner's risk.— 
On the back of the contract was an attendant's 
contract, signed by the shipjicr, providing 
that if free transportation was furnished by 
the company it would not lie liable for any 
injury or loss occurring to the owner or 
attendant.—One of the owners travelled
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,n the same train as the loses, but not in 
the same car, the foxes l>eing in the express 
car with the other express parcels.—No 
free transportation was furnished.— Held, 
that the attendant's contract only applied 
in case of car load shipments, and the learned 
trial judge was right in directing the jury 
that it did not apply to the shipment in 
question, and the company was liable if the 
foxes died during transportation through 
its negligence. Trenholm v. Dominion Ex
press Co., 43, p. 98.

Passenger vessel Damage to passen
ger -The plaintiff, a lx>y of four years of 
igc, with his parents was being carried 
i a passenger on a steam-boat of the defend
ants.—The child and his mother were in 
a house on the boat's deck, leading from which 
ut un to the «leek were doors fitted with 

appliances intended to keep them fastened 
back, when they should happen to be flung 
wide open.—While the plaintiff was in 
the act of passing through one of the door
ways to get out on the deck to his father, 
the door swung to and jammed his fingers, 
so that the tips of some of them had to be 
amputated.—The plaintiff's father and elder 
brother swore that the fastening of the door 
was out of order, and would not hold it 
back.—There was evidence to show that 
the doors of the house were frequently being 
opened and shut by passengers and others, 
and that a very few minutes lief ore the 
accident a passenger had gone through 
the door-wav in question, leaving the door 
on the swing.—It was also proved that 
the fastenings had been put on the doors 
in order to hold them open in warm weather 
for the purposes of ventilation.—In an action 
ai the case for negligence brought on the 
part of the plaintiff by his father as his 
next friend against the company to recover 
damages for the injury above mentioned, 
held, that there was no duty cast upon the 
defendant company to provide the doors with 
the appliances mentioned or to maintain
them in g....1 working order; and. even if
there were, the evidence went to show that 
the proximate cause of the accident was 
the act of the passenger in leaving the door 
ai the swing, lor which the company could 

not lie held liable. Cormier v. Dominion 
Allantic Railway Co., 39,p. 10

CERTIORARI.
Act not Judicial—A vote having been 

taken of the rate-payers in a parish under 
20 of the Liquor License Ad, C. S. 1903 

' 22, as amended by 9 Edw. VIL, c. 10, s. 21 
a writ of certiorari was applied for to remove 
and quash the order of the county council 
directing the vote to be taken and the pro
ceedings upon which the order was based 
on the ground of irregularities in the petition 
for the election.— Held certiorari did not 
lie, the acts complained of not being judicial. 
Ex parte Doyle, 41, p. 138.

Appeal or certiorari—A certiorari will 
not be granted with a view'of quashing a 
judgment of an inferior Court for want of 
jurisdiction in the trial justice, in the absence 
of a satisfactory explanation of why the 
remedy by review was not taken. Ex parte 
Beloni St. Onge Jr., 43, p. 517.

Appeal or certiorari, C. C. s. 887-
See R. v. Delegarde, 36 p. 503 (post col. 91.)

Appeal or review, Existence of right
to—where a right of appeal or review to a 
County Court judge exists certiorari will 
1>e granted only under exceptional circum
stances.—This applies to convictions under 
The Liquor License Act, C. S. 1903, c. 22, 
—Ex parte Price, 23 N. B. R. 85 followed. 
R. v. Hurray ex parte Lamhoise, 39, p. 205.

Assessment of taxes against non-owner
—An assessment in respect of land, under 
53 Viet., c. 73, incorporating the town of 
Grand Falls against one who was not the 
owner at the time assessment was made 
is void and will be quashed on certiorari, 
notwithstanding he subsequently acquired 
title to the land with knowledge of such 
assessment.—Section 09 of this Act, prohibit
ing 'In issue "I Certiorari t" review a tax 
assessment until after appeal to the town 
council does not apply where the assess
ment is made without jurisdiction. R. v. 
Town of Grand Falls 12 p. 122.

Assessment for taxes—City of Fred
ericton — Resident or non resident 
Government officer—See R. v. Assessors of 
Fredericton, ex parte Maxwell, 44, p. 503.

Bastardy proceedings -Discretion of 
Court —Defendant was arrested upon a 
warrant under the Bastardy Act, C. S. 1903, 
c. 182, and after examination of the com
plainant was released, under s. 8 of the 
Act, upon his recognizance to stand trial 
at the next term of the County Court.— 
The Supreme Court in its discretion refused 
a writ of certiorari to remove the proceed
ings, on the ground that the rule could 
not be returned and heard until after ihe 
next sitting of the County Court, and a 
stay might prejudice the enforcement or 
renewal of defendant’s recognizance while 
if the magistrate had acted without juris
diction, the defendant would have his 
remedy upon the trial. Ex parte Seriesky, 
11 ITS

Canada Temperance Act—See INTOXI
CATING LIQUORS.

Commitment for resisting a peace 
officer—A certiorari will not go to remove a 
commitment made by a justice of the peace 
on a charge of resisting a peace-officer. 
R. v. Leahy, ex parte Garland, 35, p. 509.

Commitment of Debtor—The judge 
of the County Court of Saint John made 
an order under 59 Viet., c. 28, as amended 
by 61 Viet., c. 28, committing the applicant
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to prison for three months, because, after 
his arrest in a civil cause in the Saint John 
City Court, he had made an appropriation 
of property in payment of another debt 
without paying the debt sued for.—The 
judge based the order upon evidence given 
in a former proceeding against the debtor, 
and not upon the hearing of any application 
for the order in question.—The order did 
not show on its face the grounds upon 
which it was issued.—By til Viet., c. 28, s. 8, 
amending 59 Viet., c. 28, an appeal is given 
to the Supreme Court from any order for 
imprisonment made under ss. 4ti, 48, 49, 
51 and 53 respectively of 59 Viet., c. 28. 
Held, that the fact that the right to appeal 
is given by statute does not deprive the 
party of his right to a certiorari, ami this 
Court will grant the writ, if, in their opinion 
and discretion, the circumstances warrant 
it. R. v. Forbes ex parte Dean, 3ti, p. 580.

Costs, Payment of—A conviction will 
not be quashed because the costs are ordered 
to be paid to the party aggrieved instead 
of the nominal prosecutor. R. v. O'Brien 
ex parte Grey, 37, p. 004.

County Court, Order by Judge—Certio
rari will not be granted to remove an "nier 
of a county court judge setting aside a 
judgment obtained in such County Court 
and letting the defendant in to" defend. 
Ex parte Joiens, 39, p. 589.

Criminal Code, sec. 887—Conviction
by partizan Justice—Section sst of the 
Criminal Code which enacts that "no writ 
of certiorari shall be allowed to remove 
any conviction or order had or made lief ore 
any justice of the peace if the defendant 
has appealed from such conviction or order 
to any Court to which an appeal from such 
conviction or order is authorized by law or 
shall be allowed to remove any conviction 
or order made upon such appeal" doc- not 
deprive the Court of the right to quash a 
conviction on certiorari, where the convicting 
justice acted as a partisan in collusion 
with the prosecutor and without jurisdiction, 
even though an appeal had been taken 
which has failed by reason of the refusal 
of the justice to make the return required 
by law.—Landry J. dissenting.—In re Kelly, 
27 N. B. R. 553 discussed. R. v. Delegarde, 
ex parte Cowan, 3<>, p. 503.

See also Ex parte Roy, 38, p. 109, "Title 
to Land" (post col. 9ti).

Delay In applying for certiorari—The
Court refused to interfere with the discretion 
of a judge in granting a certiorari on the 
ground of want of jurisdiction, although two 
terms had gone by before the application.— 
(Per Landry, White and Barry J J., McLeod 
J. dissenting). R. v. Holyoke, 42, p. 135.

Disclosure proceedings -In disclosure 
proceedings the questions whether the debtor 
has transferred any property intending to 
defraud the plaintiff, or since his arrest

given any preference to any other creditor, 
are for the officer taking the examination, 
and the Court will not interfere with his 
discretion merely because the circumstance 
of the transfer are suspicious. R. v. Ebbeti 
ex parte Smith, 38, p. 559.

Garnishee order—Taxing costs—It ih
no ground for certiorari that the County 
Court judge ordered the costs of a garnishe» 
order and application therefor to be taxed 
by the clerk of the Supreme Court instead 
of taxing them himself. Ex parte Bowes, 
34, p. 7ti.

Habeas corpus or certiorari —Where 
a person is in custody under a warrant of 
commitment, founded on a good conviction, 
the Court will not quash the commitment 
on certiorari, even if it is illegal.—The 
proper procedure is by way of habeas corpus. 
R. v. Melanson ex parte Berlin, 30, p. 577.

Incorporation of company—Review-
In an action in the magistrate's Court by 
a foreign corporation the only evidence of 
the incorporation was supplementary letters 
of incorporation increasing the capital stock. 
—This evidence was received by the magis
trate without objection and a judgment 
entered for the plaintiff.—On review before 
a County Court judge the judgment was 
set aside on the ground that there was no 
evidence of incorporation.— Held, on motion 
for a certiorari to quash the order of review, 
that whether or not there is such evidence 
is a question of law and the County Court 
judge had jurisdiction, notwithstanding the 
amount involved was under $10.00. Ex 
parte Ault H’iborg Co. oj Canada Ltd., 
42, p. 548.

Liquor License Acts—See INTOXICAT
ING LIQUORS.

Magistrate’s power to amend convic
tion.—In the return t ■ a writ of certiorari 
to remove two convictions for killing two 
dogs with a view to quashing the same 
on the grounds that they did not follow 
the minute of adjudication, and were made 
on an information and summons for a single 
offence : the convicting magistrate returned 
the original convictions and an amended 
conviction in which the objections were 
'uted.—Held, the magistrate had power 
to amend, and the rule nisi to quash should 
be discharged. R. v. O'Brien cx parte Grey, 
37, p. ti04.

Magistrate’s return to writ Incom
plete -Practice—To a writ of certiorari 
to remove a conviction, the magistrate 
certified that he had sent "the transcript 
of the procee<lings against P. G. whereof 
in the same writ mention is made with 
all things touching the same to our Lord 
the King" etc. and he annexed the certi
ficate, the original proceedings and the 
conviction to the writ.— Held (per Barker, 
McLeod and Gregory J I, Tuck C. J. and 
Landry J. dissenting,) that the return was
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incomplete, as the certificate did not auth
enticate the proceedings returned to be 
the original proceedings and conviction 
commanded by the writ.—If the magistrate, 
through ignorance or error, and with no 
intention of disobeying the writ, makes an 
incomplete or improper return the practice 
is to move that the proceedings be sent 
back for correction and not to move for an 
attachment for contempt in not obeying 
the writ.—/?, v. Kay ex parte Gallagher, 
3M, p. 228.

Mining licenses cancelled by Surveyor 
General—One R. assigned certain applica
tions for licenses to work under The General 
Mining Act (C. S. 1903, c. 30) to “Ç" Co. 
and licenses to work were issued to "C" Co.— 
R. claimed that these applications were 
assigned to "C" Co. on certain trusts and 
on refusal of the "C" Co. to carry out such 
trusts he applied to the Surveyor General 
to cancel his assignment and the licenses 
issued to "C" Co.—On Aprils, 1909, after 
an ex parte inquiry, the Surveyor General 
made an order cancelling the assignment 
and the licenses, and ordering new licenses 
to issue to R.—Un May 27, 1909, upon 
application of the "C" Co. the Surveyor 
General held a rehearing at which both 
parties were present, and after the hearing 
confirmed lus first order.—On Septemljer 13 
an order for certiorari was granted.— Held, 
(1) certiorari would lie to lemove these 
orders; (2) the fact that the ordeis were 
void was no objection to their lieing removed 
and quashed on certiorari; (3) the delay of 
one term in applying for certiorari was not 
fatal, the orders having been made without 
jurisdiction. R. v. Grimmer ex parte Shaw, 
39, p. 477.

Police magistrate, Civil jurisdiction of
A stipendiary or police magistrate appoint

ed under chapter 111) of the Consolidated 
Statutes, 1903, as amended by the Act, 5 
Geo. V., c. 22, repealing 1 Geo. X"., v. 3S, 
has no civil jurisdiction where both parties 
to the action résilié within the county but 
ut 1 le the parish in which the magistrate 

resides. R. v. Carleton ex parte DeLong, 
14, p. 578.

(Note: Certiorari granted in view of im
portance of question, but case nut to be a pre
cedent for establishing the principle that the 
C< mrt will review, by way of certiorari, an order 
of a County Court judge made on review.)

Practice -Adding new grounds—The
granting of leave on the return of an order 
nisi for a certiorari to add new grounds is 
discretionary with the Court, and in a case 
where the party applying had an opportunity 
to furnish the grounds to the opposite party 
and give notice of his intention to apply for 
leave to add them, but failed to do so, leave 
was refused. R. v. Municipality of Rests- 
gouche ex parte Murcliie, 42, p. 529.

Practice—Failure to show cause—A
rule nisi to quash a conviction will be made 
absolute as a matter of coutse on proof of

due service and on production of the writ 
of certiorari with a proper return thereto, 
if no one appears to show cause.—(Per 
Tuck C. J., Hanington and Landry JJ., 
McLeod and Gregory JJ. dissenting.) R. v. 
Sweeney et al, ex parte Cormier, 38, p. 6.

Practice—Form of Rule nisi—The Court 
refusrd to discharge a rule nisi to quash 
an order for review removed by certiorari 
granted in term on objection that it did 
not as require! under the rules of Michaelmas 
term, 1899, direct within what time and upon 
whom the rule and affidavits upon which it 
was granted should be ser-ed.—McLeod 

. dissenting. R. v. Wilson ex parte Burns, 
7, p. 050.

Practice—Grounds of certiorari—Rule 
of Court 7, M. T., 1899—The specific 
grounds upon which a certiorari is granted 
must, under rule 7 Mich. 1899, be stated, 
and a general statement, i. e. "also all other

f;rounds taken at the hearing in the Court 
lelow" is objectionable.—(Per Hanington, 

Landry, Barker, McLeod and Gregory JJ.) 
R. v. Wilkinson ex parte Restigouche Salmon 
Club, 35, p. 538.

Under the rule of Michaelmas teim, 1899. 
the grounds for certiorari must be stated 
specifically so that the other part y max- 
know the exact points relied on.—(Per 
Barker C. J.) R. v. Kay ex parte Stevens, 
39, !.. 2.

Practice-Grounds of certiorari—The
Court may allow new grounds to be added 
on showing cause against an order nisi to 
quash an order dismissing an appeal from 
a conviction under the Criminal Code 
granted under the Rule of Court of Michael
mas Term, IN99, although the rule requires 
the ground to be stated in the order. R. 
v. Wedderburn ex parte Sprague, 3U, p. 213

Practice -Jurisdiction of single judge, 
Order (»2. r. 1-3—A judge of the King's 
Bench Division has jurisdiction under O. 02, 
rr. 1-3 of the Judicature Act, 1909, in cer
tiorari proceedings, and the jurisdiction 
there given is not limited by the Act, 3 
Geo. X’., c. 23 (1913) to the Appeal Division 
or a judge thereof. R. v. Borden ex parte 
Kinnie, 42, p. 041.

Practice—Proving jurisdiction—Quaere: 
—If affidavits can be read on the return 
of a rule nisi to quash a conviction removed 
by certiorari to establish facts necessary 
to jurisdiction not appearing on the face 
of the proceedings. R. v. Hennessy el al 
ex parte Pullen, 3s, p, 103.

Practice—Return of writ—An order 
for certiorari granted under Rule of Court 
No. 7, Michaelmas Term, 1899, must make 
the writ returnable at the term of the Court 
next following the date of the order. Ex 
parte Kay; In re Hogan et al, 39, p. 54.

Practice—Rules of Court, 7 M. T., 1899
—An order nisi granted by a single judge
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under rule 7 of the General Rules of Michael
mas term, 1899, if not entered to show cause 
will on proof of service be made absolute, 
and the Court will not consider and deter
mine the sufficiency of the grounds on which 
the order was granted. R. v. Ritchie ex 
parte Sandall, .'17, p. 200.

Practice—Quaere:—Whethei the stay of 
proceedings in the form of order given by 
Rule 7, Mich. Term, 1809, for a certiotan 
expires on the return of the rule nisi to 
quash. Ex parte Melanson, 39, p. 8.

Practice—Service of affidavit under
Rule il. T. 1894 -See Ex p<irte Leighton, 
33, p. 000,

Review Bias of reviewing magistrate
—If a state of facts exist which causes a 
reasonable apprehension of bias, that is 
sufficient to prevent an adjudication upon 
the matter in controversy being upheld, if 
it be impeached bv a party who either had 
no knowledge at the trial of the existence of 
that state of facts or knowing of it objected 
to the magistrate acting. R. v. McLatchy 
ex parte Antiuori Fishing Club, 44, p. 102.

Review by County Court judge—
If an order of review made by a County 
Court judge is manifestly wrong it will■
the judge has jurisdiction.—I Per Tuck 
C. J., Landry, Barker and McLeod JJ., 
Hanington and Gregory JJ. taking no part.) 
R. v. Forbes ex parte Branihall, 30, p. 333.

Review by Supreme or County Court 
Judges—The judges of the Supreme and 
County courts are of co-ordinate juris
diction in matters of review undei Consoli
dated Statutes, c. lit), and orders made 
within their authority are final.—(Per 
Hanington and Gregory JJ.. Tuck C. J., 
Landry and McLeod JJ., reserving judgment 
on this point.) R. v. Wilson ex parte Ale- 
Goldrick, 30, p. 339.

Review by County Court Judge—
Where there is no want or excess of juris
diction the judgment of a County Court 
judge on review should not be disturbed. 
[Per Barker C. J., Barry and McKeown 
JJ.)—The Supreme Court in the exercise of 
its inherent jurisdiction to supervise the 
proceedings of inferior tribunals may set 
aside the order of a County Court judge 
on review in order to prevent a gross mis
carriage of justice. (Per Landry, McLeod 
and White JJ.) R. v. Wilson ex parte 
Fairley, 39, p. 555.

Review by County Court Judge—
Point of law —A ceitioran will not be granted 
to remove an order of review made by a 
judge of a County Court with a view to 
quashing the same on the ground that he has 
erred in point of law if he has not acted 
without or in excess of his jurisdiction 
or unless there has been such a gross mis- 
caniage of justice as would warrant the

interference of the Appellate Court.—R. v. 
Wilson ex parte Fairley re Braithwaite, 39 
N. B. R. 555 followed. R. v. McLatchy 
ex parte Antinori Fishing Club, 44, p. 402.

Speedy Trials Act—Correcting order—
S. purchased for $00.00 a poition of some 
metal stolen by two boys from E.—After 
trial and conviction of the boys under the 
Speedy Trials Act, the trial judge ordered 
the purchase money and the metal sold 
to S. to be given to E., but on certiorari 
that part of the order in regard to the money 
was quashed. R. v. Forbes ex parte Selig, 
39, p. 592.

Summary Convictions Act Dismissal
—An order dismissing a complaint under 
the Summary Convictions Act may be 
quashed on certiorari. R. v. Ritchie ex 
parte Sandall, 37, p. 206.

Summary conviction —Appeal taken —
The defendant, on May 15, 1908, gave notice 
of appeal to the County Court from a sum
mary conviction.—The conviction was signed 
by two justices, but on the day fixed for 
delivering judgment one justice read the 
conviction, the other not attending.—An 
order for certiorari was taken out and served 
May 20 and on May 27 the defendant 
served a notice of his grounds of appeal. 
— Held, that under section 1122 of the 
Criminal Code certiorari would not be 
allowed after appeal taken.—In re Kelly, 
27 N. B. R 5o3 followed. R. v. Haines 
et al, 39, p. 49.

Summons inconsistent with informa
tion —On an information for keeping in
toxicating liquor for sale contrary to the 
Canada Temperance Act, the accused was 
summoned to answer a charge of selling; he 
did not appear and a conviction was made 
for keeping for sale.— Held, that as the 
accused had not been summoned to answer 
the information laid, the magistrate had 
never acquired jurisdiction over the person 
and the conviction was bad. R. v. Kay 
ex parte Melanson, 38, p. 362.

Summons invalid on face -No appear
ance -A summons under the Canada Tem
perance Act stated that the information upon 
which it was issued was laid more than three 
months after the offence.—The information 
was in fact laid within three months.—The 
defendant did not appear, and a conviction 
was entered.— Held, the summons was bad 
on its face and was not cured by ss. 723, 
724 of the Criminal Code, or s. 146 of the 
Canada Temperance Act, and the conviction 
should be quashed. R. v. Kay ex parte 
LeBlanc, 41, p. 99.

Title to land Involved—Conviction by 
Justice—The right of the Court to grant 
a certiorari is not taken away by section 
887 of the Criminal Code in the matter of 
a conviction under the code for destroying 
a part of a line fence, made by a justice 
acting without jurisdiction by reason that
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the title to land was in dispute, from which 
conviction an appeal had lieen taken to 
the County Court under section 87V of the 
cude, and dismissed, without considetation 
of the merits, on the ground that the appeal 
had nut been perfected.—The title to land 
being in dispute, the County Court would 
have no jurisdiction to rehear the case. 
K. v. O'Brien ex parle Roy, 38, p. 109.

Want of locus standi—The municipality 
of the county of Westmorland having issued 
a warrant of assessment to the city of Monc
ton under the provisions of the Act respect
ing Rates ami Taxes, C. S. 1903, c. 170, s. 34, 
before the same was delivered to the city 
assessors or any assessment made there
under the city of Moncton applied for a 
certiorari to remove the warrant alleging 
that part of the amount to be assessed under 
it was not properly chargeable to the city. 
—There was no evidence that the city itself 
was liable to be taxed as a ratepayer.— IleUl, 
that there was no ground for the application 
there being no assessment for the Court to 
act upon and the city as such having no 
interest in the assessment. Ex parte The 
City of Moncton, 39, p. 329.

CHATTEL MORTGAGES 
AND BILLS ()l 8AL1.

1. Bills of Sale.
2. Chattel Mortgages.
3. Lease of Chattels.
4. Lien Notes.

1. Bills of Sale.

Agreement to give bill of sale held a 
fraud on other creditors A trader when 
in insolvent circumstances to the knowledge 
of himself and the defendants executed to 
them a bill of sale of his stock in trade, 
pursuant to an agreement made with them 
nearly four yeais previously to give it when
ever required, they advancing to him upon 
the faith of the agreement a sum of money 
for use in his business and giving him a line 
of credit.—Shortly after executing the bill 

: tale he made an assignment for the benefit 
: his creditors under chap. 141, C. S. 1903 

i Alignments and Preferences Act).— Held, 
in a suit by the assignee, that the giving and 
tiling of the bill of sale having been postponed 
until the debtor's insolvency in order to 
prevent the destruction of his credit, the 
agreement was a fraud upon the other 
creditors, and that the bill of sale should 
by act aside.— Held, also, that the delivery 

t the stuck in tiadc by the trader to the 
defendants, subsequently to the execution 

t the bill of sale, did not assist theii title; 
sect. 2 of chap. 141, C. S. 1903 applying.—

A preferential transaction falling within 
the provisions of chap. 141, C. S. 1903, may 
be impeached at the instance of creditors 
where the debtor has not made an assign
ment. Cooke Bros. Ltd. v. Brock it Patterson 
Lt<l., 8 Bq., p. 196.

Bill of Sale Act—Constitutionality of
CL 8., ©• 75.—That part of section l of the 
Bills of Sale Act, chapter 7ô, C. S. N. B., 
providing that a bill of sale as against the 
assignee of the grantor under any law relating 
to insolvency, or insolvent, absconding or 
absent debtors, or an assignee for the general 
benefit of the creditots of the maker, shall 
only take effect from the time of filing thereof, 
is not ultra vires of the Legislature of New 
Brunswick as legislation dealing with bank
ruptcy and insolvency within the meaning of 
the British North America Act, section 
91, s.-s. 21. McLeod Assignee v. Vroom el 
al, Eq. Cas., p. 131.

Bill of Sale Act, Scope of—Quaere:— 
Whether an assignment <d goods ana chattels 
for the benefit of creditors is within the 
Bill of Sale Act, 1893 (59 Viet., c. 5). Douglas 
v. Sansom, 1 Eq., p. 122.

Bill of sale as collateral security— 
Restraining sale by mortgagee—In a
suit by the mortgagor to set aside a bill of 
sale, an interim injunction ordei to restrain 
a sale by the mottgagee was granted upon 
condition of the mortgagor paying into Court 
the amount due the mortgagee.—The bill 
of sale was collateral security tor promissory 
notes, some of which had been indorsed 
ovet for value. -Held, that the amount to 
be paid into Court should nut be reduced 
by llie amount of such notes. Petropolous 
v. F. E. Williams Co. Ltd., 3 Eq., p. 207.

Conditional sale under agreement 
made in 1898—Plaintiffs in 1S9S agreed 
to supply M. & S., dry goods dealers, with 
got ids under an agreement in writing that 
such goods should remain the plaintiffs' 
property, and that should the plaintiffs at 
any time consider that the business of M. &
S. was not being conducted in a proper way 
or to the plaintiffs' satisfaction, plaintiffs 
should be “at liberty to take possession of 
our stock, book debts and other assets, and 
dispose of the same, and after payment in 
full of any amount then owing to you by 
us, whether due or to become due, the 
balance of the proceeds shall be handed to 
us."—The agreement was not filed under 

u B ü A -, tp 142, C 1906 - 
Goods were supplied from time to time under 
the agreement.—Un February 17, 1905, the 
business not being conducted to the plain
tiff's satisfaction, and M. & S. being in
solvent, plaintiffs entered the store of 
M. & S. by force and took possession of 
all the stock and effects on the premises, 
and of the books of account.—The stock 
seized was made up of goods supplied by 
the plaintiffs of the value of 15,000, ami
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of goods supplied by other unpaid creditors 
of the value of upwards of $10,000.—The 
account books showed debts due M. & S. 
of the estimated value of $2,000.—Later on 
the same day M. & S. made an assignment 
for the general benefit of their creditors.— 
Held, (1) that plaintiffs were not limited 
to taking possession of goods supplied by 
themselves. ; (2) that as to goods supplied 
by the plaintiffs as the property therein did 
not pass to M. & S., the agreement was 
not within the Bills of Sale Act, and that 
as to goods not supplied by plaintiffs as 
the agreement was not intended to operate 
as a mortgage but as a license to take pos
session, the Act did not apply; (3) that while 
the license in the agreement to take possession 
of the book debts did not amount to an 
assignment, and the powers given by it had 
not been exercised by notice to the debtors, 
plaintiffs were nevertheless entitled to them 
as against M. & S.'s assignees. The Gault 
Brothers Co. Ltd. v. Morrell, 3 Eq., p. 453.

Consideration, Lack of—Subsequent 
transfer—In an action for conversion the 
plaintiff claimed title under a registered bill 
of sale which the jury found was made without 
consideration, and in fraud of creditors; the 
defendant justified the taking under an 
unregistered lien note given subsequent 
to the bill of sale. — Held, on appeal, reversing 
the judgment of Carleton J., that the verdict 
was properly entered for the defendant. 
Pelletier v. Poitras, 3\ p. 63.

Voluntary transfer void as against 
creditor A bill of sale, absolute in form, 
of all the property of the vendor, in which 
the consideration was stated to be one 
thousand dollars, was drawn up and filed in 
conformity with the provisions of cap. 142, 
C. S. 1903, respecting Bill< of Sale.—The 
consideration in reality was the support 
of the vendor and his wife for life.— Held, 
that the transfer was void as against the 
plaintiff, who was a creditor of the vendor 
at the time of the transfer.—Jack v. Kearney, 
4 D. L. R. 836 followed. Ouelette v. Albert, 
42, p. 254, C. D.

2. Chattel Mortgages.

Construction -After acquired property 
—Husband and wife—J. E. F., who was 
the husband of the plaintiff and a livery 
stable keeper, being indebted to C., in 
December, 1895, gave him a chattel mortgage 
of his stock, which was in the terms following : 
"All and singular the goods, chattels and 
property mentioned and set out in the 
schedule hereunto annexed marked A, which 
is to be read in connection with these presents 
and form a part thereof, and also any and 
all the property that may hereafter during 
the continuance of these presents be brought 
to keep up the same in lieu thereof and in 
addition thereto, either by exchange or 
purchase, which so soon as obtained, and 
io actual or constructive possession of the

said party of the first part shall be subject 
to all the provisions of this Indenture."— 
The schedule was as follows: "Eight horses 
and harnesses now in livery stable owned 
by said J. E. F.; six waggons in store house ; 
four pungs, coach harness, buffaloes and 
robes now in said stable."—In March, 1896, 
J. E. F., being indebted to the plaintiff, his 
wife, to the extent of six hundred dollars 
and upwards, gave her a chattel mortgage 
in which the property conveyed was described 
in almost the same words as were used in 
the mortgage to C.; but the schedule thereto, 
after enumerating specifically a numlier of 
articles, concluded as follows: "Also all other 
goods, furnishings and articles and materials 
now or hereafter during the continuance of 
these presents used in connection with the 
livery stable now owned by the said 1. E. F. 
and all property hereafter acquired therein." 
—In July, lS9t>, C. assigned to the defendant 
his mortgage, which had been reduced to 
two hum 1 red anil seventy-two dollars for 
a consideration of two hundred and fifty 
dollars, but the assignment was silent as 
to after-acquired property.—In September 
1896, J. E. F. gave a further chattel mortgage 
to defendant, which covered all the property 
he had formerly mortgaged to plaintiff, and 
shortly after handed him a delivery order 
authorizing defendant to take possession 
of everything connected with the livery 
stable business, which defendant did.— 
Plaintiff had also given to her husband one 
hundred dollars with which he wa< to buy 
for her a phaeton buggy.—He, without her 
knowledge, L>ught a buggy on credit for 
one hundred and forty dollars, which he 
delivered to his wife, and which was accepted 
by her.—This buggy, though not mentioned 
in any of the mortgages, was seized by 
defendant when lie took possession under 
the delivery order.—The mortgage from 
J. E. F. to plaintiff was first drawn to secure 
the sum of five hundred dollars, but after
wards and before execution, the sum secured 

mged in mx hundred dollars in every 
place except in the recital where the word 
"five" was inadvertently left in the place 
of a six.—In an action of trover for the 
conversion of the phaeton buggy and all 
the property conveyed to secure the plain
tiff's debt, except such as was covered by 
the mortgage to C., held, (1) that the mort
gage was not invalid by reason of its having 
been made by the husband directly to the 
wife; (2) that there was no evidence that 
it was made to delay or hinder creditors;
(3) that it contained a sufficient description 
of the mortgaged property to satisfy the 
Bills of Sale Act ( 1893 > and that there was 
no such untrue statement in the affidavit 
attached to the mortgage as would invalidate 
it, the evidence affording a satisfactory 
explanation of the mistake in the recital;
(4) that it was sufficient to cover after 
acquired property; (5) that it was not bad un
der the Act 58 Viet., c. 6, Assignments and 
Preferences Act; (6) that the mortgage to C. 
and the assignment thereof to defendant were 
insufficient to cover after-acquired property; 
(7) that the circumstances under which the
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phaeton buggy was purchased made it the 
separate propet ty of plaintiff, and as such 
not liable to seizure by defendant. Fraser

Mat Phonon, 34, p. 417.

Damages for illegal distress of goods 
subject to chattel mortgage—In an
action for an illegal distress the plaintiffs 
are entitled to recover the value of the 
goods sold, although they are subject to 
a bill of sale by way of mortgage to secure 
a compromise which the plaintiffs have 
made with their creditors.—Semble (per 
Barker J.), an unlawful sale of defendant's 
go . Is by plaintiffs, which goods defendants 
were using in a particular way, give defend
ants the right to demand the value of the 
goods by way of damages. Clark el al v. 
Green et al, 37, p. 525.

Equitable Hen on chattels—The S.
Boot and Shoe Co. hail an understanding 
with a bank that they would draw on their 
c i'tomcrs as goods sold were being for- 
w irded and these drafts would be discounted 
by the bank. Under this arrangement a 
draft was made on M. for certain goods 
that had been shipped to him at N.—M. 
refused to accept the goods and the draft 
was returned dishonored.—It was then 
agreed between the bank and the company 
that the manager of the company should 
proceed to N. to take possession of the goods 
tor the bank, and endeavour to get M. to 
accept them.—It did not appear what the 
manager did at N. but he did not induce 
M. to accept the goods, and they remained 
at the railway station at N. until the S. C>. 
went into liquidation.—It was then agreed 
1»et ween the bank and the liquidator of the

■rnpany that the latter should take pos- 
i si<m and dispose of the goods and hold 

ihr nrocee Is subject to the order of the Court. 
—Held, that the bank had an equitable lien, 

if not a positive title, and was entitled to 
the procee Is of the sale. In re The Shediac 
Po tt mid Shoe Co. Ltd., 38, p. 8.

Estoppel —Bill of sale obtained by
pressure—F. claimed to be the owner of 
a horse that S. had given her in payment of 
bward.—S., being indebted to H., left the 
province and II. seized the horse as the pro
perty of S. under an absconding debtor's 
warrant.—While the horse was in the pos
session of the sheriff under the warrant, 
negotiations were had with H. by persons 
professing to be acting for F., and a bill 
of sale of the horse was given to H. and 
the horse was returned to F.—The amount 
secured by the bill of sale not having been 
paid, H. seized the horse under the bill of 
sale, and F. brought an action in the Kent 
■ unty Court against H. for a conversion 
of the horse.—On the trial the judge told 
the jury that the only question was, who 
was the owner of the horse at the time it 
was taken by the sheriff, and that the plaintiff 
was not estopped by the bill of sale from 
recovering in the action.—Held, on appeal 
from a judgment affirming a verdict entered 
on a finding on this direction, that the

direction was right (Landry J. dissenting). 
Fraser v. Hannay, 37, p. 39.

Fire insurance—Change of interest—
A policy of fire insurance on a factory and 
machinery contained a condition making 
it void if the said property was sold or 
conveyed or the interest of the parties 
therein changed. Held, that by a chattel 
mortgage given by the assured on said 
property his interest therein was changed 
and the policy forfeited under said con
dition. Torrop v. Imperial Fire Ins. Co., 
34 N. B. R. 113; 26 S. C. R. 585.

An insurance policy contained conditions 
making the policy void "if the subject of 
insurance be personal property and be or 
become encumbered by a chattel mortgage" 
and "if any change other than by the death 
of an insured take place in the interest, 
title or possession of the subject of insur
ance."—After the policy issued, the plain
tiffs, in pursuance of an agreement with a 
bank, transferred the lumber insured to 
the bank as security for indebtedness, by 
transfer under the Bank Act.— Held, this 
transfer was a breach of the alxive conditions. 
Guimond et al v. Fidelity-Phénix Fire Insur
ance Co., 41, p. 145.

Specific performance of agreement to 
give bill of sale—Specific performance will 
be decreed of an agreement to give a bill 
of sale upon ascertained furniture sold and 
delivered upon credit in reliance upon such 
agreement. Jones v. Brewer, 1 Eq., p. 630.

Substituting similar property in course 
of business—The defendant, a farmer, 
executed a chattel mortgage to one M. where
by he assigned to M. all the goods, chattels, 
and property mentioned in a schedule 
thereto annexed, and also any and all the 
property that might thereafter be brought 
to keep up the same, in lieu thereof and in 
addition thereto either by exchange or pur
chase.—The instrument also contained a 
proviso that the defendant should remain 
in possession of the mortgaged property 
until default with power to use the same 
in the ordinary way while so in possession, 
but with full power, right and authority 
to M. to enter and take possession of the 
property in case of default of payment, or 
on the death of the defendant, or in the 
event of the seizure of the property at the 
suit of any creditor, or in the event of the 
defendant disposing of or attempting to 
dispose of or make away with said property 
or any part thereof without the written 
consent of M.—Included in the property 
mortgaged was a stallion “Prince Albert" 
which a few months after the execution of 
the mortgage and before any default of the 
part of the defendant, but without the 
written consent of M., he exchanged with 
the plaintiff for a horse belonging to him. 
—After the exchange, the plaintiff, having 
discovered that the stallion was covered by 
the mortgage, attempted to avoid the trans
action, sending the stallion back to the
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defendant and demanding the return of his 
own horse, which the defendant refused to 
deliver up.—The plaintiff thereupon replevied 
his horse; a claim of property having been 
put in by the defendant, the same was 
decided in his favor by the County Court 
judge, who relied upon a verbal license that 
had been given to the defendant before 
the execution of the mortgage by the agent 
of M., whereby the defendant was authorized 
in general terms to use the mortgaged pro- 

rty in the way he hail.—Upon an appeal 
ing taken from this decision, it was held, 

(per Landry, Barker and Van Wart JJ., 
Tuck C. J. and Hanington J. dissenting), 
that, as the mortgage must be taken to 
contain the whole contract entered into 
between the defendant ami M., the judge 
of the Court below was in error in giving 
any effect to a mere verbal license, which 
preceded the mortgage and which was not 
in harmony with many of its provisions; and 
further—Held (per Landry, Barker, Van Wart 
and McLeod JJ., Tuck C. J. and Hanington 
J. dissenting) that it was clearly a condition 
of the mortgage and the intention of the 
parties thereto that the defendant should 
be allowed to sell or exchange the mortgaged 
property, provided such sale or exchange 
was in the ordinary course of the defendant’s 
business, and as whether this exchange 
had l>een in the ordinary course of the 
defendant's business or not was a question 
of fact, which had not been passed upon by 
the Court below, there should be a new 
trial in order to have that point determined. 
McPherson v. Moody, 3.">, p. 51.

3. Lease of Chattels.

Assignee Liability for breach of cove
nant by original lessee—The assignee of 
a lease of a store and premises and of certain 
personal property enumerated in a schedule 
annexed to the lease containing covenants 
not to assign without the consent of the 
lessor and at the expiration of the term to 
yield up the premises and return the articles 
mentioned in the schedule, who got the 
lessor to sign an assent to the assignment 
containing a proviso that it was subject 
to the payment of the rent and the jier- 
formances of the covenants in the lease 
reserved is not liable in an action <m the 
covenant to return the goods for a breach 
committed by the original lessee. Cousin 
v. Whittaker, 38, p. 115.

See also BAILMENT

CHOSE IN ACTION.
Assignment—Right of action—S., in

consideration of B.’s giving him a con
fession of judgment and other security for 
debt due by B. to S. g.-.ve B. a verbal promise 
to pay two promissory notes of B. in favor 
of A.—B. assigned his right of action against 
S. to the plaintiff, the executrix of A.— Held,

that the assignment was good under the 
Supreme Court Act, 1897, section 150, and 
the plaintiff might bring an action without 
notice of the assignment before action 
brought. Allen, Executrix v. Sheyn, 35, 
p. 635.

Assignment by incorporated company 
—Resolution of directors—In an action 
for tolls for driving lumber by the assignee 
of a river driving company, an allegation 
in the declaration that the company did 
by resolution of its board of directors, 
recorded upon the minutes of the company, 
containing apt words in that behalf, assign 
and transfer to the plaintiff a certain debt 
and chose in action arising therefrom is not 
a sufficient allegation of the assignment to 
satisfy the requirements of sec. 155 of c. ill 
of the Consolidated Statutes, 1903, which 
provides that “every debt and any chose in 
action arising out of contract shall be assign
able at law by any form of writing which 
contains apt words in that behalf, and is 
bad on demurrer. Lynch v. William Richards 
Co. Ltd., 37, p. 549.

An assignment to lie complete would 
have to be signed by the assignor.—A resolu
tion recorded on the minutes does not meet 
this requirement. Id.

Equitable Assignment of Debt, Requi
sites for.—See Ex parte Peck, 33, p. 623.

Practice—Assignment after suit com
menced—After the bill was tiled in a suit 
brought by a married woman by her next 
friend, she died and her executors assigned 
the cause of action.—Held, that under 
sections 96 and 97 of the Supreme Court 
in Equity Act, 1890 (53 Viet., c. 4), an appli
cation to continue the suit in the name of 
the assignee could be made ex parte, subject 
to the order living varied or set aside if 
the defendants were prejudiced in their 
security for costs. Robertson v. Appleby 
et al, Eq. Cas., p. 509.

Practice—An action by the transferee 
of an overdue bill, upon which an action 
has been already brought by the transferor, 
wherein an offer to suffer judgment has 
been made ami accepted, was stayed on an 
application to the equitable jurisdiction 
of the Court, the transferee having know
ledge of the pendency of the first action.— 
An application to compel the plaintiffs 
to sign judgment on their acceptance of 
the defendant's offer to suffer judgment in 
the first action was refused. Kennedy Co. 
v. Vaughan; Standard Bank of Canada v. 
Vaughan, 37, p. 112.

CHURCH.
Anglican Church—Deed to corporation 

—Adherence to doctrines—In INK) the
Crown granted to the rector, church wardens 
and vestry of Christ Church in the parish
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of Fredericton, and their successors, a lot 
of land "for the use and benefit of the said 
church forever, and to and for none other 
use, interest or purpose whatever."—The 
church was organizea on the formation of 
the province of New Brunswick under 
authority from the parent Church of England 
in England, to certain persons in New 
Brunswick to establish churches in New 
Brunswick in connection with and to be 
a part of the Church of England in England, 
anil under its ecclesiastical authority.— 
Held, that the grant was to Christ Church 
as it existed at the time of the grant and 
while it remained in connection with the 
Church of England and adhered to its faith, 
creel, doctrines, forms of worship and 
discipline as then established. Bliss v. 
The Rector, etc. of Christ Church, Fredericton, 
Eq. Cas., p. 314.

Bequeets to churches wrongly desig
nated held good—A liequest will not fail 
for uncertainty, if the Court can arrive at 
a reasonable degree of certainty as to the 
per oa intended to be benefitted.—Following 
this principle, where money was bequeathed 
to the "Episcopal Denomination of Queens 
County ... to be used by them for 
Home and Foreign Missions" and it appeared 
that the Diocesan Synod of Fredericton 
managed and carried on the home and 
foreign missionary work of the Church of 
England in the province of New Brunswick, 
it was held that the testator meant the 
Church of England, and it was ordered that 
the money be paid to its representative, 
the Diocesan Synod of Fredericton.—And 
likewise, where money was bequeathed to 
the “Methodist Denomination of Queens 
County ... to be used by them for 
Home and Foreign Missions" and it appeared 
that the various Methodist Churches through
out Canada had l>een incorporated into one 
Church called the Methodist Church, which 
body controlled all missionary fonds and 
made an allotment therefrom for Queens 
County, it was held that the testator meant 
the Methodist Church, and it was ordered 
that the money be paid to the corporate body 
of that name.—Where money was bequeathed 
to a religious body "to l>e used by them 
for Home and Foreign Missions in Queens 
County as seems liest to them," and it was 
claimed that as there were no foreign missions 
in Queens County the bequest must fail, 
it was held, that the testator meant the 
money to be used for home or foreign mis
sions.—Where money was bequeathed to 
the Free Baptist General Conference of 
New Brunswick, and it appeared that after 
the making of the will and lief ore the death 
of the testator, the Baptist churches in 
the province, forming constituent parts 
of the Eastern, Southern and Western 
Baptist Associations respectively, and the 
Free Baptist General Conference of New 
Brunswick were incorporated hv tl Edw. 
VII., c. 77, under the name of The Associa
tion of the United Baptist Churches of 
New Brunswick, and by section 13 of the 
said chapter, it was provided "Every dona

tion, legacy or bequest of money or lands, 
or other real or personal property, before 
or after the passing of this act, made to any 
Baptist or Free Baptist Church shall vest 
in such United Baptist Church, as shall 
include the church to which the said donation 
legacy or bequest is made" it was held that 
the Free Baptist General Conference had 
not ceased to exist, and it was ordered that 
the money be paid to The Association of 
the United Baptist Churches of New Bruns
wick. VanWart el al, Executors v. The 
Diocesan Synod oj Frederiction et al, 42, p. 1.

Presbyterian Church—Failure to com
ply with incorporating statute—Not 
Incorporated—By Act 22, Viet., c. 6, 
entitled an Act for incorporating the synod 
of the Church known as the Presbyterian 
Church of New Brunswick and the several 
congregations connected therewith, it is 
recited that the Presbyterian Church of 
New Brunswick, constituted of several 
congregations of Christians holding the 
Westminster Confession of Faith, is under 
the ecclesiastical control of a governing 
body composed of ministers and elders of 
the church and known as the Synod of the 
Presbyterian Church of New Brunswick, 
and that the said church desire an Act of 
Incorporation to enable the said Synod to 
hold and manage lands and properties for 
ecclesiastical purposes, and also to enable 
the respective congregations in connection 
with the said church to hold lands for grave 
yards, the erection of churches and other 
congregational purposes.—Section 1 enacts 
the incorporation of the Synod and section 
2 enacts that the first meeting of the Synod 
shall be held at a certain date, when it shall 
be deemed organized as a corporation.— 
Section 3 enacts that the trustees of the 
several and respective congregations so in 
connection with the said Synod, and their 
successors, shall be forever a body politic 
and corporate in deed and name, and shall 
have succession forever, by the name of 
the said several respective churches, and 
by that name shall be entitled to sue and 
be sued etc.—By section 4 it is directed that 
on the first Wednesday in July in each year 
a meeting of the congregation shall be held 
in each of the churches for the purpose of 
electing trustees.—Section 5 enacts that 
when any congregation in connection with 
the Synod shall elect trustees under the 
provisions of the Act, the trustees as a cor
poration shall be known and recognized 
by the name of the trustees of such named 
church owned by said congregation, and 
that the name by which the church is known 
and by which the corporation is recognized 
shall be enrolled in a l>ook in which the 
proceedings of the congregation ami of the 
trustees shall l>e recorded, and that the 
trustees of the respective churches when so 
named and enrolled shall, when elected, 
chosen and appointed in manner and form 
as in the Act directed be bodies politic and 
corporate in deed and name anil shall have 
succession forever by the name of the trustees 
of the so named church by which they are
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respectively elected.—The Synod held a 
meeting in pursuance of section 2 at which 
and subsequent meetings the minister and 
elders of Calvin Church in the city of Saint 
John were present, but no meeting of the 
congregation of the Calvin Church under 
ss. 4 and 5 and complying with their pro
visions was held.—In a suit by the trustees 
of Calvin Church they alleged their incor
poration under the above Act.— Held, that 
section 3 was to he read with ss. 4 and 5, and 
that the plaintiffs were not incorporated in 
the absence of compliance with the require
ments of ss. 4 and 5, and that the suit should 
be dismissed. Trustees of Calvin Church 
v. Logan, Eq. Cas., p. 221.

COMPANY.
1. Formation and Powers.
2. Prospectus.
3. Capital.
4. Management.
5. Debentures and Mortgages.
6. Contracts.
7. Actions by and against.
8. Foreign Companies.
9. Winding-up.

1. Formation and Powers.

Charitable corporation—Moncton Hos
pital-Powers for particular purpose—
When an Act of Parliament creates a cor
poration for a particular purpose and gives 
it powers for tnat particular purpose, what 
it does not expressly or impliedly authorize 
is taken to be prohibited, and neither the 
King’s Charter nor any by-law can introduce 
an alteration in rules which have l>een pre
scribed to the corporation by such act.—The 
Act of Incorporation of the Moncton Hospital, 
58 Vic., c. til and amending acts, provides 
that the city council, the municipal council, 
etc., shall each appoint a certain number 
of trustees, to hold < >ffice for a certain number 
of years, who, with their successors shall 
constitute the "trustees" of the hospital 
in whom the management and control shall 
be vested.—And further provides that the 
trustees may make necessary by-laws for 
the annual election or appointment of 
trustees to succeed retiring trustees.—The 
trustees passed a by-law entitling any 
person to vote at the annual election of 
trustees, who had previously contributed 
the sum of not less than $1.00 to the funds 
of the hospital.—The plaintiff was elected 
a trustee at the annual meeting of the hospital, 
at which a large number of persons voted 
whose only qualification was the fact that 
they were contributors to the amount of 
$1.00.—At an adjourned meeting a resolution 
was passed declaring the election of the 
trustees elected at the annual meeting

rescinded and annulled.—The meeting there
upon elected trustees to fill the vacancy 
thus created.—The plaintiff was not elected. 
—None but trustees were permitted to vote. 
— Held, that the appointment for the elec
tion of trustees was in the corporation only, 
which had no authority under the incor
porating act to increase its membership 
nor to fix a qualification for voters outside 
of the corporation, nor to sanction persons 
taking part in the business of the hospital 
who were not members of the body corporate, 
and that the by-law making the contributors 
eligible to vote at the annual election of 
trustees was void, as being beyond the powers 
conferred upon the trustees by statute, and 
repugnant to the provisions of the Act, and 
that no amount of user or ratification by 
the corporation could make it good. Murphy 
v. The Moncton Hospital el al, 44, p. 4f>4 C. D.; 
confirmed 44, p. 585.

Exhibition Association — Objects of 
company—At a meeting of the directors of 
The Moncton Exhibition Association Limited, 
an incorporated company, they allotted all 
the unissued shares, being 40 per cent, of 
the capital stock, to the secretary of the 
company at par, he having subscribed for 
them; and immediately afterwards he dis
posed of a number of these shares at par to 
the directors individually.—No shares had 
been sold for three years previously, and 
in the meantime the company's real estate 
had greatly increased in value, and the 
plaintiff had recently purchased a large 
number of shares, netrly all at a premium, 
and some at a premium of 150 per cent.— 
Held, that this transaction by the directors 
was not illegal, as the shares were allotted 
bona fide to the secretary with intent to 
further the company's interests and without 
intent on the part of the directors to profit 
personally thereby; that the directors were 
acting within their powers when they exer
cised their discretion ami sold shares at 
par which might have brought a premium, 
and that they were not obliged to offer the 
unissued shares to all shareholders pro rata 
or put them up at auction before disposing 
of them to one shareholder at par.—Plaintiff 
had presumably in mind the subdividing of 
the property into lots, and thereby indirectly 
defeating the objects of incorporation of the 
company.—Held, that the director's action 
was a bona fide exercise of their discretion as 
to what was in the company's interest. 
Harris et al v. Sumner et al, 39, p. 204.

Failure to comply with law—Not In
corporated—By Act 22 Viet., c. 0 entitled 
an Act for incorporating the Synod of the 
Church known as the Presbyterian Church 
of New Brunswick and the several congre
gations connected therewith, it is recited 
that the Presbyterian Church of New Bruns- 
wick, constituted of several congregations 
of Christians holding the Westminster Con
fession of Faith, is under the ecclesiastical 
control of a governing body composed of 
ministers and elders of the church, and known 
as the Synod of the Presbyterian Church of
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New Brunswick, and that the said church 
k-sire an Act of Incorporation to enable the 
aul Synod to hold and manage lands and 

property for ecclesiastical purposes, and also 
to enable the respective congregations in 
connection with the said church to hold lands 
for grave yards, the erection of churches, 
and other congregational purposes.—Section 
1 enacts the incorporation of the Synod and 
section 2 enacts that the first meeting of the 
Synod shall be held at a certain date, when 
it shall lie deemed organized as a corporation. 
—Section 3 enacts that the trustees of the 
several and respective congregations so in 
connection with the said Synod, and their 
successors, shall be forever a body politic 
and corporate in deed and name, and shall 
have succession forever, by the name of the 
said several respective churches; and by 
that name shall be entitled to sue and be 
sued etc.—By section 4 it is directed that 
on the first Wednesday in July in each year 
a meeting of the congregation shall be held 
in each of the churches for the purpose of 
electing trustees.—Section 5 enacts that when 
any congregation in connection with the 
Synod shall elect trustees under the provisions 

ii A< !, the trustees as a corporation shall 
be known and recognized by the name of 
the trustees of such named church owned 
by said congregation, and that the name 
by which the church is known, and by which 
the corporation is recognized shall be enrolled 
in a book in which the proceedings of the 
congregation and of the trustees shall be 
recorded, and that the trustees of the respec
tive churches when so named and enrolled, 
shall, when elected chosen and appointed 
in manner and form as in the Act directed 
be bodies politic and corporate in deed and 
name and shall have succession forever by 
the name of the trustees of the so named 
church by which they are respectively elected. 
—The Synod held a meeting in pursuance 
of section 2 at which and subsequent meetings 
the minister and elders of Calvin Church in 
the city of Saint John were present, but no 
meeting of the congregation of the Calvin 
Church under ss. 4 and 5 and complying 
with their provisions was held.—In a suit 
by the trustees of Calvin Church they 
alleged their incorporation under the above 
Act.—Held, that section 3 was to !>e read 
with ss. 4 and and that the plaintiffs were 
not incorporated in the absence of com
pliance with the requirements of ss. 1 and n, 
and that the suit should be dismissed. 
Trustees of Calvin Church v. Logan, Eq. Cas., 
p. 221.

The mere grant of a charter is not sufficient 
to create a corporation; it is necessary that 
it should be accepted in order to give it 
full force and effect, for persons cannot he 
incorporated without their consent. Id.

River driving company—Power to dele
gate or transfer rights—The South-west 
River Driving Company and the Upper 
South-west Miramichi Log Driving Company, 
incorporated companies having the exclusive 
right within certain limits to drive the lumber

cut on the South-west Miramichi and collect 
the tolls fixed by statutory authority therefor, 
made an arrangement with the plaintiff to 
do the driving for the reason of 1904, and 
to receive as compensation the tolls allowed 
the corporations by law.—In an action by 
the plaintiff against the defendant company 
for tolls for driving its lumber the trial judge 
ruled that there was no liability from tnc 
defendants to the plaintiff.— Held (Per 
Tuck C. J., Barker and McLeod JJ., Haning- 
ton and Landry JJ. dissenting) .that the 
ruling was right; that the powers conferred 
and duties imposed by the legislature on the 
driving companies could not be delegated 
or transferred, and no action could be main
tained on a contract based on such transfer. 
— Held (per Hanington and Landry JJ.), that 
the arrangement between the driving cor
porations and the plaintiff was a reasonable 
and proper method of carrying on the work 
which by their acts of incorporation the 
companies were bound to perform, and, 
having been made with the knowledge and 
consent of the defendant company, it is 
liable to the plaintiff on an expressed or 
implied contract to pay the amount agreed 
upon. Lynch v. William Richards Co. Ltd., 
38, p. ltlO.

Objects of company—Whether carried 
into effect —The fact that a company is 
incorporated by Letters Patent stating it 
to be one of the objects of the company 
to take over a business and property used 
in connection therewith, and that the com
pany does take over and continue such 
business as before is not sufficient to establish 
an agreement on the part of the company 
to assume the liabilities and contracts of 
such business. Jones et al v. James Burgess 
<fc Sons Ltd., 39, p. 003.

2. Prospectus.

Prospectus untrue—Rescission of sub
scription—F., in June, 1903, purchased 
paid-up shares in the capital stock of an 
industrial company on the faith of statements 
in a prospectus prepared by a broker employed 
to sell them.—In January, 1904, he attended 
a meeting of shareholders and from something 
he heard there suspected that some of said 
statements were untrue.—After investiga
tion he demanded back his money from 
the broker and wrote to the president and 
secretary of the company repudiating his 

urchase.—At subsequent meetings of share- 
< dilers he repeated such repudiation and 

demand for re-payment and in December, 
1901, brought suit for rescission.—Held, 
that his delay from January to December, 
1904, in bringing suit was nut a bar and he 
was entitled to recover against the company. 
— Held, also, that he could not recover 
against the directors who had instructed 
the broker to sell the shares as they were 
not responsible for the misrepresentations 
in the prospectus.—Judgment of the Supreme 
Court of New Brunswick (38 N. B. R. 304)
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affirming 3 Eq., 508, reversed. Farrell 
v. The Portlanâ Rolling Mills Co. Ltd., 
40 S. C. R. 339.

3. Capital.

Sale of treasury stock below market
value—At a meeting of the directors of an 
exhibition association, a large number of 
shares of the original capital stock of the 
company were allotted to the secretary of 
the company at par, he having subscribed 
for them; and immediately afterwards he 
disposed of a number of these shares at 
par to the directors themselves individually, 
in varying amounts.—It was established in 
evidence that the transaction was for the 
purpose of retaining control of the company, 
in order that it might be carried on for the 
purpose for which it was organized.—It was 
also established that the plaintiff had pre
viously purchase-1 a large number of shares, 
for many of which he had paid a premium.
— Held, that this allotment of shares by 
the directors was not illegal, as the transaction 
was bona fide, and not ultra vires of the 
corporation itself; that the directors were 
acting within their powers when they 
exercised their discretion, and in the interest 
of the whole body of shareholders sold shares 
at par which might have brought a premium.
— Held, that as no fraud had been shown, 
and relief was sought only for the company, 
the bill should have been filed in the name 
of the company itself. Harris et al v. 
Sumner el al, 4 Éq., 58 39, N. B. R. p. 204.

4. Management, Directors, etc.

Action of directors, Ratifying—At a
meeting of the directors of an exhibition 
association, a large number of shares of 
the original capital stock of the company 
were nlloted to the secretary of the company 
at par, he having subscribed for them; and 
immediately afterwards he disposed of a 
number of these shares at par to the directors 
themselves individually, in varying amounts. 
—It was established in evidence that the 
transaction was for the purpose of retaining 
control of the company, in order that it 
might be earned on for the purpose for which 
it was organized.—It was also estaolished 
that the plaintiff had previously purchased 
a large number of shares, for many of which 
he had paid a premium.— Held, that this 
allotment of shares by the directors was not 
illegal, as the transaction was bona fide, and 
not ultra vires of the corporation itself ; that 
the directors were acting within their powers 
when they exercised their discretion, and 
in the interest of the whole body of share
holders sold shares at par which might 
have brought a premium.—Even if the 
directors were guilty of improper conduct, 
their act would only be voidable, not void, 
and the company by majority vote could 
ratify the act, and in such a case the minority 
of the shareholders must yield to the majority.

—Held, that as no fraud had been shown, 
and relief was sought only for the company, 
the bill should have been filed in the name 
of the company itself. Harris et al v. Sum
ner et al, 4 Eq!, 58; 39 N. B. R., 204.

By-laws ultra vires when inconsistent 
with charter—When an Act of Parliament 
creates a corporation for a particular purpose 
and gives it powers for that particular pur
pose, what it does not expressly or impliedly 
authorize is taken to be prohibited, and 
neither the King's Charter nor any by-law 
can introduce an alteration in rules which 
have been prescribed to the corporation by 
such Act.—The Act of Incorporation of 
the Moncton Hospital, 58 Vic., c. 61 and 
amending Acts, provides that the city 
council, the municipal council etc., shall 
each appoint a number of trustees, to hold 
office for a certain number of years, who, 
with their successors shall constitute the 
"trustees" of the hospital in whom the 
management and control shall be vested.— 
And further provides that the trustees may 
make necessary by-laws for the annual 
election or appointment of trustees to succeed 
retiring trustees.—The trustees passed a by
law entitling any person to vote at the 
annual election of trustees, who had pre
viously contributed the sum of not less 
than $1.00 to the funds of the hospital. 
—The plaintiff was elected a trustee at the 
annual meeting of the hospital at which a 
large numlier of persons voted whose only 
qualification was the fact that thev were 
contributors to the amount ut $1.00.—At 
an adjourned meeting a resolution was 
passed declaring the election of the trustees 
elected at the annual meeting rescinded and 
annulled.—The meeting thereupon elected 
trustees to fill the vacancy thus created.— 
The plamtiff was not elected.—None but 
trustees were permitted to vote.—Held, 
that the appointment for the election of 
trustees was in the corporation only, which 
had no authority under the incorporating 
act to increase its membership nor to fix 
a qualification for voters outside of the 
corporation, nor to sanction persons taking 
part in the business of the hospital who were 
not members of the body corporate, and that 
the by-law making the contributors eligible 
to vote at the annual election of trustees 
was void, as being beyond the powers con
ferred upon the trustees by statute, and 
repugnant to the provisions of the Act, 
and that no amount of user or ratification 
by the corporation could make it good. 
Murphy v. The Moncton Hospital et al, 44, 
p. 585.

Director, Contract with—Interpreta
tion—A director present at a meeting and 
taking part in the passing of a resolution 
authorizing a contract with himself must 
be bound by what the directors intended the 
resolution to mean. McKean v. Dalhousie 
Lumber Co., 40. p. 218.

Directors—Liability for broker’s mis
representation—Directors who adopt a
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resolution to employ a broker to sell shares 
of the company are not personally respon
sible in damages to a purchaser of shares for 
misrepresentations made in a prospectus 
issued by the broker as the agent of the 
( "inpany without their authority. Farreil 
v Portland Rolling Mills Co. Ltd. et al,
18 N B. R. p. 864; 10 8. C. R., 886

Directors, Powers of—At a meeting of 
the directors of the Moncton Exhibition 
Association Ltd., an incorporated company, 
they allotted all the unissued shares, being 
40 tier cent, of the capital stock, to the 
secretary of the company at par. he having 
subscribed for them; and immediately after
wards he disposed of a number of these 
shares at par to the directors individually. 
—No shares had been sold for three years 
previously, and in the meantime the com
pany's real estate had greatly increased in 
value, and the plaintiff had recently pur
chased a large number of shares, nearly at all 
a premium, and some at a premium of 150 
per cent.— Held, that this transaction by 
the directors was not illegal, as the shares 
were allotted bona fide to the secretary with 
intent to further the company’s interests, 
and without intent on the part of the direc
tors to profit personally thereby; that the 
directors were acting within their powers 
when they exercised their discretion and 
sold shares at par which might have brought 
a premium, and that they were not obliged 
to offer the unissued shares to all share
holders pro rata or put them up at auction 
before disposing of them to one shareholder 
at par.—Plaintiff hail presumably in mind 
the subdividing of the property into lots, 
and thereby indirectly defeating the objects 
of incorporation of the company.— Held, 
that the directors’ action was a bona fide 
exercise of their discretion as to what was 
in the company's interest. Harris et al 
v. Sumner et al, 39, p. 204.

Liability of president for illegal act—
The president of an incorporated company, 
who hired the clerks and had the entire 
management of the business, was convicted 
of selling liquor, contrary to the provisions 
of the second part of the Canada Temperance 
Act, where the sale had been made by a 
clerk under general directions received by 
him from the president..—The act being 
illegal, the corporation could not authorize 
it and therefore the individual must be 
personally responsible.—Conviction affirmed, 
Van Wart J., dissenting. Ex parte Baird, 
34, 213.

Sec also Ex parte McIntyre, 39, p. 361.

Local board of health, Corporate 
action by—A judge of the Supreme Court 
has no jurisdiction under section 73 of the 
Public Health Act (C. S. 1903, c. 53) to 
order a county council to pay an amount 
assessed for the expenses of a local board 
under section 72 of the Act on the application 
of the chairman without the authority of 
the board.—The board must act as a board

and not as individuals.—(Per Hanington 
and McLeod TL, Tuck C. J. dissenting.) 
Ex parte The Municipality of York re Local 
Board of Health for District No. 3, 37, p. 546.

Majority rule—Sale of assets—The
holders of the majority of the shares in 
the capital stock of a company authorized 
the selling of its property in order to pay 
its debts.— Held, that the sale should not 
be enjoined at the instance of a dissentient 
shareholder. Patrick v. The Empire Coal 
and Tramway Co. Ltd., 3 Eq., p. 571.

Managing director, Negligence of—
The managing director of a company, without 
the authority but with the knowledge of all 
his company’s directors except one, erected, 
at a cost of $17,000 a fuel house for the 
storage of mill wood and a conveyor for the 
purpose of moving the mill wood from his 
mill to the company's pulp mill to be used 
for fuel and pulp.—The fuel house and 
conveyor liecame of no use to the company 
by reason of the discontinuance of the use 
of mill wood.— Held (per Tuck C. J., Barker, 
McLeod and Gregory JJ., Hanington and 
Landry JJ. dissenting,) that there was no 
such gross negligence on the part of the 
managing director as made him liable for 
the expense of erecting the fuel house and 
conveyor. The Cushing Sulphite Fibre Co. 
Ltd. v. Cushing, 37, p. 313.

Overseers of the poor—Authority of 
individual overseer—The overseers of the 
mor of each parish are a corporate lx>dy 
>y statute but the very nature of the duties 

devolving on the overseers is sufficient to 
infer an agency in each overseer which will 
give him power to bind the corporation in 
case of emergency, such as prompt surgical 
aid necessary to save life. Irving v. Over
seers, Parish of Stanley, 37, p. 584.

Shareholder, Rights of—A shareholder's 
interest is not an interest in the real or 
personal property of the company, but merely 
a right to have a share of the profits when 
realized and divided among tne members 
or shareholders, a right to vote on the shares 
he holds and to participate pro rata in the 
property and business of the company and 
in the assets in the case of a winding up. 
Harris et al v. Sumner et al, 39 p. 204.

5. Debentures and Mortgages.

Agreement to issue bonds secured by 
mortgage—Preference—The N. Co. bor
rowed $34,000 for which they agreed to issue 
bonds secured by a mortgage on the A. 
property, then owned by the company, 
which agreement was set out in certain 
certificates of indebtedness or interim receipts. 
—Subsequently and within thirty days of 
its winding up, the N. Co. executed a mort
gage to the plaintiff covering the A. property 
and all other property of the company, real 
and personal then owned or thereafter to
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be acquired, to secure the bonds as agreed. 
—This mortgage was not registered under 
the Registry Act, C. S. 1903, c. 151, nor 
filed as a bill of sale under the Bills of Sale 
Act, C. S. 1903, c. 142.—After winding up, 
held, the certificate holders were entitled 
to security on the A. property by reason of 
the agreement in the certificates.—The fact 
that the mortgage was not registered nor 
filed did not render it invalid as against 
the liquidators, but the mortgage was 
invalid as an unjust preference under s. 98 
of the Winding Up Act in so far as it purported 
to convey property other than the A. pro
perty. Harrison v. Nepisiquit Lumber Co. 
in Liq., 41, p. 1.

Bond fraudulently Issued—Negligence 
—Holder for value—A debenture of the 
defendants, payable to bearer, sealed with 
their corporate seal and signed by their 
chairman and secretary, was allowed to 
get into circulation without the authority 
or knowledge of the defendants, and without 
their receiving any value therefor.—It was 
finally purchased by the plaintiff before 
maturity, who took it in good faith and gave 
full market value for it.—In an action 
brought upon two of the interest coupons 
attached to the debenture, the learned 
judge who tried the cause asked the jury 
the two following questions inter alia which 
were answered in the affirmative: “Did the 
bond come into the hands of the plaintiff 
as an innocent holder for value through 
the carelessness and neglect of the defendants, 
or those of their officers whose duty it was 
to have the bonds properly executed and 
issued, and in whose hands or custody the 
bonds should be detained until delivered 
to bona fide purchasers?—Do you find that 
the Board of School Trustees, or their officers, 
were guilty of such negligence in connection 
with the bond that in your opinion it would 
be inequitable and unjust that the defendants 
should be permitted as against the plaintiff 
to set up a defence that the bond was not 
duly executed, or the issue thereof authorized 
by the Board?"—A verdict was thereupon 
entered for the plaintiff.— Held, rightly so 
entered. Robinson v. Board of School Trus
tees of Saint John, 34, p. 503.

Consolidated issue subject to bonds 
outstanding—The defendant electric com
pany by agreement took over the property 
of three other companies subject to certain 
outstanding bonds.—The bonds of the 
defendant company were issued to retire the 
bonds of the other companies, and by this 
means all the outstanding bonds were 
retired except 829,001) and $6,000 of two 
of the companies respectively.—The holders 
of these bom Is contended that the bonds 
retired by the defendant company had been 
paid and cancelled by such retirement, and 
that these bonds should be paid in full out 
of the fund in Court ; but held, that the 
redemption of the bonds by the Consolidated 
Electric Company by the issue and substitu
tion therefor of bonds of its own, did not 
operate as a payment of the bonds so redeemed
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but that the bonds so redeemed continued 
to be subsisting securities ami entitled to 
share in the fund in Court proportionately 
with the bonds not so redeemed, namclv, 
the $26,000 and $6,000. Pratt v. Console 
dated Electric et al, 34, p. 23.

Debentures issued by a municipal 
council on behalf of a parish—By Act
of Assembly 41 Viet., c. 102, it was provided 
inter alia that the municipality of G., on 
the joint recommendation of the councillors 
of the Parish of B. should appoint three 
commissioners for purchasing or leasing a 
farm and lands and for erecting thereon a 
proper building for an alms and work-house 
for the said Parish of B. and for supporting 
and managing the same; that the cost thereof 
which was not to exceed three thousand 
dollars was to be assessed by the said county 
council on the said Parish of B. , that the 
said county council might cause bonds to 
be issued by the municipality intituled 
“Alms-house bonds, Parish of B.” which 
should be wholly chargeable on the said 
parish, and be signed by the warden and 
secretary-treasurer and have the corporate 
seal affixed thereto, and be placed in the 
hands of the secretary-treasurer to be dis
posed of for the purposes of the act; and that 
the proceeds of such bonds should be placed 
to the credit of the said commissioners 
and be paid out on their order for the purposes 
of the act; that the said county council 
should make and levy upon the said Parish 
of B. a sum sufficient to pay the principal 
and interest of the said bonds as and when 
the same might become due, and that the 
said sums, when collected, should be held 
and paid by the secretary-treasurer for the 
purposes of the Act.—Under the provisions 
of this act the following instrument was 
issued, which was purchased by the intestate 
from the secretary-treasurer of the munici
pality of G.: “$1,000—No. 1—Alms-house 
Bonds, Parish of Bathurst.—This certifies 
that the Parish of Bathurst, in the County 
of Gloucester, Province of New Brunswick, 
is indebted to George S. Grimmer in the 
sum of One Thousand Dollars, current money 
of the Province of New Brunswick, which 
is payable to George S. Grimmer or order 
on or before the tenth day of April, one 
thousand eight hundred and eighty-four, 
together with interest at the rate of seven 
per centum per annum payable half-yearly 
at the Bank of New Brunswick, St. John, 
on the presentation of the proper coupons 
for the same, as hereunto annexed, pursuant 
to an act of assembly made and passed in 
the forty-first year of the reign of Her 
Majesty Queen Victoria intituled 'An Act 
to provide for the erection of an alms-house 
and work-house in the Parish of Bathurst, 
Gloucester County.'—In witness whereof, 
the county council, at the instance of the 
alms-house commissioners of the Parish of 
Bathurst, have caused the seal of the muni
cipality of Gloucester to be affixed hereunto 
under the hand of the warden and the 
secretary-treasurer this tenth day of April, 
one thousand eight hundred and seventy-
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nine.—L. S., John Sivewright, secretary- 
treasurer; John Young, warden.”—In an 
.iction brought against the municipality of 
(i. by the administrators of the purchaser 
».. recover the amount of the principal and 
interest due by virtue of the above bond or 
certificate of indebtedness.— Held (per Tuck 
C. J., Hanington, Landry, Barker, McLeod 
and Gregory JJ), (1) that as the instrument 
sued on amounted to nothing more than 
,i certificate by the municipality of G. 
that the Parish of B. was indebted to the 
intestate in the sum of $1,000.00 with 
interest, and that as the Act 41, Viet., c. 102, 
lid not impose upon the municipality any 
liability for moneys borrowed under its 
provisions for the purposes of the alms
house commissioners, the defendants were 
not liable on a count framed upon the instru
ment itself; neither were they liable upon 
the common counts, as the evidence did 
not show that moneys to pay the above bond 
or certificate of indebtedness had been 
collected by taxation levied upon the parish 
of B., and paid over to the defendants for 
that purpose; and (2) that the plaintiff could 
not recover under the act G2 Viet., c. 07, 
as that act only authorized bonds to be issued 
for an indebtedness of the county then exist
ing, and was not passed for the purpose 
of creating any new liability.— Held, further 
'per Tuck C. J., Hanington, Landry, Barker 
and McLeod JJ., Gregory J. dissenting), 
that by the act m question the municipality 
was not authorized to issue any instrument 
which would create an indebtedness between 
it and the person advancing money upon 
'itch instrument.—Semble (per Tuck C. J., 
Hanington, Landry, Barker and McLeod 
I J.) that the plaintiff's remedy was by motion 
for a mandamus to compel the municipality 
to assess the Parish of B. for the amount 
'f the loan and interest.—(Reversed on appeal 

■>'-! S. C. R., 305.) Grimmer v. Municipality 
<>f Gloucester, 35, p. 255.

Enforcing security — Receiver — Where 
debenture holders in a suit against a com
pany to enforce their mortgage security 
obtained the appointment of a receiver 
before, but subsequently to an application 
for, an order to wind up the company, and 
there was a dispute between the receiver and 
the liquidator in the winding-up as v> what 
property was conveyed by the mortgage, 
and the liquidator obtained liberty to 
dispute in the suit the validity of the mort
gage, the Court declined to discharge the 
receiver, or to appoint the liquidator receiver 
in his place.—Order appointing receiver in 
a debenture holders’ suit varied by limiting 
property to be received by him to property 
conveyed by their mortgage security. Bank 
of Montreal v. The Maritime Sulphite Fibre 
Co. Ltd., 2 Eq., p. 328.

Enforcing trust mortgage—Decree—
A suit to enforce a trust mortgage to secure 
debentures may be brought in the name of 
the debenture holders, the trustee being 
made a defendant.—In a suit by the holder 
of debentures to enforce a trust mortgage,

the trustees made defendants in the suit 
were disallowed costs of a part of their 
answer setting up that the suit should 
have been brought in their name.—Form of 
decree adopted in suit to foreclose debenture 
mortgage. Shaugnessy v. The Imperial Trusts 
Company, 3 Eq., p. 5.

Proceeds improperly applied—A com
pany was authorized by Act to issue deben
tures for the purpose of redeeming mortgages 
against a property it was acquiring.—In a 
suit to foreclose a mortgage given by the 
company to secure the debentures a share
holder applied to be allowed to defend the 
suit on the ground that the proceeds of the 
debentures had been applied to a purpose 
not authorized by the Act; that the holders 
of them took with notice thereof, and that 
the directors of the company refused to 
defend the suit.— Held, that upon evidence 
of the applicant’s allegations, the application 
should be granted. Weldon et al v. William 
Parks iV Son Ltd. et al, Lu. Cas., p. Ils.

Trustee unlicensed in N. B.—The
N. Co. issued bonds stating on their face 
that they were secured by a mortgage to the 
U. Trust Co., an unlicensed extra provincial 
corporation, upon all its real and personal 
property then owned or thereafter to be 
acquired.—Subsequently and within 30 days 
of the winding up of the N. Co. under R. S. 
C. 1‘JOt), c. 114, the U. Trust Co. resigned 
and the plaintiff was appointed trustee with 
consent of bondholders, and the U. Trust 
Co. assigned its interest to the plaintiff. 
—The N. Co. also executed another mortgage 
to the plaintiff covering the same property 
to secure the said bonds.— Held, the bond
holders were entitled in equity to security 
on the property described in the mortgage 
to the U. Trust Co. by reason of the agree
ment in the bonds, although the, Trustee 
Co. was incapable of holding property in 
this Province.—The mortgage to the plaintiff 
was not invalid as a fraudulent preference 
under the Winding Up Act, because the 
bondholders obtained no further security 
thereby. Harrison v. Nepisquit Lumber Co. 
Ltd. in Liq., 41, p. 1.

6. Contracts.

Amalgamation of companies — Con
tract in force with one of them.—By
agreement, which was to be in force for 
ten years, the Cumberland Telephone Co. 
and the Central Telephone Co. were to have 
the use of each other's lines and of any 
connections either then had or might there
after acquire over the lines of any other 
company.—Shortly after the making of 
the agreement, the Central Co. sold its pro
perty to the New Brunswick Telephone Co. 
—By its charter the Central Co. nad power 
to amalgamate with any other company, 
and the Act of incorporation of the New 
Brunswick Co. empowers it to acquire other 
telephone lines.—The agreement of sale 
provided that the Cumberland Co. should
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have, by virtue of its agreement with the 
Central Co., the use of so much of the New 
Brunswick Co.'s lines as were acquired from 
the Central Co.—The Cumberland Co. 
sought to restrain the sale unless provision 
were made in the agreement of sale that it 
should have the use of the whole system of 
the New Brunswick Co.— Held, that the 
bill should be dismissed.— Held, also, that 
the sale and purchase l>eing within 
the powers of the companies could not be 
objected to, and even if it were ultra vires, 
that the plaintiffs had no status entitling 
them to raise the question.—Semble, that 
the sale should not have been enjoined even 
if the New Brunswick Co. had not assumed 
the contract of the Central with the Cum
berland Co. New Cumberland Telephone 
Co. Ltd. v. Central Telephone Co. Ltd., 3 Eq., 
p. 385.

Resolution of directors only—A resolu
tion of the directors duly recorded on the 
minutes and authorizing the assignment 
of a chose in action is not an actual assignment 
of the debt and will not satisfy the require
ments of section 155 of chapter 111 C. S. 
1903, which provides that “Every debt and 
any chose in action arising out of contracts 
shall be assignable at law by any form of 
writing which contains apt words in that 
behalf."—Directors may control the com
pany’s business and direct its affairs but they 
do not own its property and the company 
itself must be the contracting party, and 
execute the transfer. Lynch v. William 
Richards Co. Ltd., 37, p. 549.

Resolution to mortgage more than 
owned due to misconception— Si & The
Continental Trusts Co. v. The Mineral Pro
ducts Co., 3 Eq. 28; 37 N. B. R., p. 140

Sale of assets—Dissentient shareholder
—The holders of the majority of the shares 
in the capital stock of a company authorized 
the selling of its property in order to pay its 
debts.—Held, that the sale should not be 
enjoined at the instance of a dissentient 
shareholder. Patrick v. The Empire Coal 
and Tramway Co. Ltd., 3 Eq., p. 571.

School trustees, Corporate action by—
School trustees appointed under the provi
sions of C. S. N. B., c. 05, are a corporate 
body and must act together as a board; 
therefore, a notice of dismissal signed by- 
two out of three of them dismissing a teacher 
engaged under a written contract, which 
notice was not the result of deliberation in 
their corporate capacity, was held insufficient. 
Robertson v. School Trustees of Durham, 31, 
p. 103.

School trustees—Contract with un
licensed teacher—Ultra vires—The plain
tiff, an unlicensed teacher, was employed 
to teach in a school district for one term, 
under a written contract purporting to he 
made by the defendants, who are school 
trustees, incorporated under the Schools' 
Act, C. S. 1903, c. 50.—The contract was

signed by two out of the three trustees but 
the corporate seal was not affixed to it and 
no meeting qf the trustees was held to author
ize the contract.—Under this contract the 
plaintiff taught for one full term.—In an 
action to recover the amount agreed to be 
paid to her, held, (1) that the contract 
was made by the school trustees as a cor
poration and not as individuals.; (2) the 
contract is unenforceable because under the 
Schools' Act, C. S. 1903, c. 50, it is ultra 
vires of the school trustees to employ an 
unlicensed teacher; (3) the defendants are 
not liable on a quantum meruit for the services 
of the plaintiff because (a) the employment 
of the plaintiff was ultra vires and (b) there 
was no completed work which the trustees 
could accept or reject. Yerxa v. Trustees 
School District No. 712, 40, p. 351.

7. Actions by and against Companies.

Action by company in liquidation—A
company, against which a winding-up order 
had been made, obtained at the instance of 
the large majority of its shareholders and 
holders of its bonds an order in an action 
by it against C., granting leave to appeal 
to the Supreme Court of Canada from a 
judgment of the Supreme Court of this 
province confirming a judgment of the Su
preme Court in Equity, and entrusting the 
conduct of the appeal to the company's 
solicitors.—Subsequently the liquidators of 
the company moved to vary- the order by 
adding a direction that the case on appeal 
should not be settled until an appeal to 
the Supreme Court of Canada from the 
judgment of the Supreme Court of this 
province refusing to set aside the winding-up 
order was determined, and that the com
pany's solicitors on the appeal in the action 
against C. should act therein only on instruc
tions of the liquidators or their solicitor.— 
Held, that as tnere was no error or omission 
in the order resulting from mistake or 
inadvertence, and the order expressed the 
intention of the judge who made it, the motion 
should be refused.—Principles upon which 
applications by shareholders of a company 
in liquidation for leave to appeal are to 
be dealt with, considered. In re The Cushing 
Sulphite Fibre Co. Ltd., 3 Eq., p. 231.

Action by company—Setting out mode 
of incorporation—In an action in the 
County Court by a company, it was held 
sufficient to describe the plaintiff as an 
incorporated company, without stating the 
mode of incorporation.—Vlaterous Engine 
Works Co. v. Campbell (22 N. B. R. 503) 
distinguished. McLaughlin Carriage Co. Ltd., 
v. Quigg, 37, p. 86.

Affidavits by manager on behalf of
company—In an action for the recovery 
of personal property, the affidavit made 
by the manager of an incorporated company 
under O. 63, r. 1, as amended by 3 Geo. V., 
c. 23, s. 15 (Acts 1913) under which the
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-hcriff seized the property, which sailed 
-.liât he had personal knowledge of the facts 
deposed to, is sufficient without stating 
Ins means of knowledge.—The Halifax 
Banking. Co. v. Smith (1886) 25 N. B. R. 
(110 followed.—The omission of the word 
“limited" in the body of the affidavit which 
was properly entitled in the Court and cause 
i an irregularity only and is cured bv failure 
to take advantage of it promptly after 
knowledge of its existence.—Muirheud v.
. 1 rbo (1870) 16 N. B. R. 283 distinguished. 
The Dalhouste Lumber Co. Lid. v. Walker, 
14, p. 81.

Directors, Action by for accounting—
A director of a company cannot file a bill 
against the company and his co-directors 
for an accounting of moneys received by 
the company unless special circumstances 
are shown.—The report of a Royal Com
mission, whose duties were inquisitorial 
and not judicial, finding that a sum of money 
received by the company is unaccounted 
for; and the fact that the complaining 
director was the Attorney-General of the 
province, and as such an ex officio director 
of the company by the Act of Incorporation, 
are not such special circumstances as would 
support a bill for such an accounting. Pug- 
sley v. The New Brunswick Coal & Railway 
Co. el al, 4 Eq. 327; 40 N. B. R., 515.

Service on corporation—Order 9, r. 6—
In an action against a newspaper corporation 
for libel, notice of the intended action served 
on a reporter on the staff of the paper in 
a room on the fourth floor of a building 
occupied by the defendant and used by it 
as a library, the third floor being occupied 
by persons employed in mechanical work 
connected with the issue of the paper and 
the second floor by the manager and office 
staff, is not a good «ervice within the meaning 
of O. 9, r. 6 of the Judicature Act, 1909, 
providing that service may be made on the 
• tficers or agent of the corporation, or within 
the meaning of s. 80 of the New Brunswick 
Joint Sim k Companies Act, C. S. 1903, c. 
85, providing that service may be made by 
leaving it at the office of the company with 
any grown person in its employ. Carter 

The Standard Lid., 44, p. 1 (Chambers).

Shareholder's right to defend when 
directors refuse—A company was author
ized by Act to issue debentures for the pur
pose of redeeming mortgages against a 
property it was acquiring.—In a suit to 
foreclose a mortgage given by the company 
to secure the debentures, a shareholder 
applied to be allowed to defend the suit on 
the ground that the proceeds of the deben
tures had been applied to a purpose not 
authorized by the Act; that the holders of 
them took with notice thereof, and that 
the directors of the company refused to 
defend the suit.— Held, that upon evidence 
of the applicant's allegations, the application 
should be granted. Weldon et al v. William 
Parks it Son Ltd. et al, Eq. Cas., p. 418.

Summary conviction—A corporation 
cannot be convicted summarily.—The word 
“person” in the Summary Conviction Act 
cannot be held to include a corporation or 
body corporate, notwithstanding the Inter
pretation Act, c. 1, s. 7, sub-s. 22. Ex part* 
Woodstock Electric Light Co., 34, p. 460.

8. Foreign Companies.

Extra provincial corporation—Unli
censed company—Judgment obtained 
by not void—The plaintiff, an extra pro
vincial corporation, sued S. in a County 
Court for debt. S. died and the plaintiff 
then recovered judgment by default against 
the defendant as administrator of S.—Execu
tion was issued and returned nulla bona, 
although the administrator had assets in 
his hands.—The plaintiff then brought this 
action against the defendant personally 
upon the County Court judgment, relying 
on the judgment as evidence of assets, and 
the return of the execution as evidence of 
waste.—Judgment having been given for 
the plaintiff, the defendant moved to set 
it aside on the ground inter alia that the 
County Court judgment was void because 
the plaintiff had no license under C. S. 1903, 
c. 18.— Held, the County Court judgment 
was conclusive against the defendant and 
that this defence could not be set up in 
this action. Sanford Mfg. Co. Ltd. v. Stockton, 
40, p. 423.

Extra provincial corporations, C. S. 
1903, c. 18—Sale by traveller not liable 
to tax—The defendants wrote the plaintiff 
the following letter: "As the C. Co. of W., 
New Brunswick, desires to make purchases 
from you, therefore to open a line of credit 
with you, we declare that in consideration 
of your complying with their request we 
hereby bind and oblige ourselves, jointly 
and severally, as principal debtors with 
them towards you in the amount of $1,000 
for purchases they may now make from you 
at any time as also for any notes given in 
settlement thereof by them or for any 
balance due thereon to the extent of the 
aforesaid sum of $1.000."—The plaintiff 
was a Dominion corporation not having any 
resident agent or representative, and no 
office <»r place of business in New Brunswick, 
but sold goods to the C. Co. by a traveller.— 
Held, that the sale and guarantee were not 
a violation of the Act respecting the Imposi
tion of certain Taxes on certain Incorporated 
Companies and Associations, C. S. 1903, c. 18. 
E. N. Heney & Co. Ltd. v. Birmingham et al, 
39, p. 336.

Extra provincial corporation—Trust 
company—Trustee for bondholders—The
N. Co. issued bonds stating on their face that 
they were secured by a mortgage to the 
U. Trust Co. upon all its real ami personal 
property then owned or thereafter to be 
acquired.—The U. Trust Co. was an extra- 
provincial corporation, not licensed under
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C. S. 1903, c. 18, but the bond holders 
had no notice of this fact.— Held, the bond
holders were entitled in equity to security 
on the property described in the mortgage 
to the U. Trust Co. by reason of the agreement 
in the bonds although the U. Trust Co. was 
incapable of holding property in this province. 
Harrison v. Nepisiquit Lumber Co., 41, p. 1.

Extra provincial corporation—Unlicen
sed company, Action by—A writ of 
summons Issued by an unlicensed extra- 
provincial corporation, on a contract made 
in part within New Brunswick, contrary to 
sections 12 and 18 of the act "respecting the 
imposition of certain taxes on certain in
corporated companies and associations” (C. 
S. 1903, c. 18) may be set aside on summary 
application. {Per McLeod J. and Tuck 
C. J., Landry J. doubting, and Hanington 
J. dissenting.)—The plaintiff comj any, an 
unlicensed extra provincial corporation, sold 
absolutely to the defendant, a corporation 
within New Brunswick, at Bloomfield, in 
the state of New Jersey, two car loads of 
its empire cream separators to be delivered 
F. O. B. at Sussex and Saint John, to be 
paid for by promissory notes to be given 
on delivery.—Defendant company to have 
the exclusive right of sale in certain named 
counties and undertaking not to sell or 
handle any other separators in said counties. 
—The defendant company advertised itself 
in New Brunswick as the sole agent of the 
separators, with the consent and at the 
expense of the plaintiff.— Held {per McLeod 

. and Tuck C. J., Landry J. doubting and 
lanington J. dissenting) that the defendant 

was the resident agent of the plaintiff in 
New Brunswick and the sale was a contract 
made in part within the province within the 
meaning of sections 12 and 18 of the Act, and 
no action could be maintained on the notes. 
The Empire Cream Separator Co. Ltd. v. The 
Maritime Dairy Co. Ltd., 38, p. 309.

Extra provincial corporation—Unlicen
sed company, Action by—Defence—Prac
tice—The defence that an extra provincial 
corporation is not licensed under C. S. 1903, 
c. 18, is not a matter to be pleaded, but a 
ground for a stay of proceedings.—The 
Empire Cream Separator Co. v. The Maritime 
Dairy Co., 38 N. B. R., 309 followed.—The 
plaintiff, an extra-provincial corporation, 
sued defendant on a contract made in New 
York, by which plaintiff was to ship goods 
at Toronto to defendant in Sussex, N. B., 
by freight, defendant to pay freight.—The 
plaintiff shipped the goods by express and 
prepaid the charges which were afterwards 
paid by the defendant.— Held, this was 
not carrying on business within New Bruns
wick as the title to the goods passed in 
Toronto. Culbert v. The McCall Co., 40, 
p. 385.

Fire insurance company unlicensed 
under 9-10 Edw. VII., c. 32—A condition 
in a fire insurance policy making the policy 
void "if any subsequent insurance is effected 
with any other insurer" is not violated unless

the insured can successfully maintain an 
action upon such policv with the other in 
surer.—An insurance policy issued in Canada 
by a company not licensed under "The In 
surance Act, 1910," 9-10 Edw. VII. (Dora.), 
c. 32, is void and therefore does not con
stitute "an insurance" within the meaning 
of the above condition. Hicks v. Pacific 
Coast Fire Ins. Co., 42, p. 294.

Foreign corporation—Discovery—Pro
duction will be ordered against a defendant 
foreign corporation, and it is no answer that 
it’s books are abroad.—Application may 
be made for production, though .he informa
tion has been refused in answer to interroga
tories, and it cannot be objected that the 
answer should have been excepted to. 
Robertson v. The St. John City Railway et al, 
Eq. Cas. p. 462.

Foreign corporation—Evidence of In
corporation—In an action in the Magis
trate’s Court by a foreign corporation, the 
only evidence of the incorporation was 
supplementary letters of incorporation in
creasing the capital stock.—This evidence 
was received by the magistrate without 
objection and a judgment entered for the 
plaintiff.—On review before a County Court 
judge, the judgment was set aside on the 
ground that there was no evidence of incor
poration.— Held, on motion for a certiorari 
to quash the order of review, that, whether 
or not there is such evidence is a question 
of law and the County Court judge had 
jurisdiction, notwithstanding the amount 
involved was under 840.00. Ex parte Ault 
A IViborg Co. of Canada Ltd., 42, p. 548.

Foreign corporation—Power to con
tract and bring suit in New Brunwsick—
The B. & N. A. Railway Co. were incor
porated in 1804 under the laws of the province 
of New Brunswick and in 1809 owned a line 
of railroad from Fairville, N. B., to Vance- 
boro, on the boundary of the state of Maine. 
—In that year they entered into an agree
ment with the plaintiffs, a company incor
porated in the state of New York giving 
the latter the exclusive right to erect and 
maintain upon the land of the railroad lines 
of telegraph which should be the exclusive 
property of the plaintiffs, etc., etc.— Held, 
inter alia, that the plaintiffs, though in
corporated in the state of New York, could 
validly contract with the E. and N. A. Ry. 
Co. and enforce the agreement by a suit 
brought in this country. Western Union 
Telegraph Co. v. N. B. Railway Co. ct al, 
Eq. Cas., p. 338.

9. Winding Up.

Application by bondholder—A company 
issued bonds payable to bearer, the payment 
of which was secured by a trust mortgage, 
by which the company purported to assign 
certain of its property to trustees, in trust 
for the benefit of the bond-holders, and 
covenanted with the trustees for the payment
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of the principal and interest of the bonds 
to the bondholders.— Held (per Barker, 
McLeod and Gregory JJ.), that the holder 

f some of the bonds, the interest of which 
was overdue, was entitled to petition for 
the winding-up of the company.—Held, 
(per Tuck C. J. and Hanington J.) that the 
bonds and trust mortgage must be read 
together, and that undei the terms of the 
trust mortgage a bondholder was not a 
creditor within the meaning of the Act 
and was not entitled to petition for a winding- 
up order. In re The Cushing Sulphite Fibre 
Co. Ltd., 37, p. 254.

Application by secured creditor—A
secured creditor can make a demand under 
section 0, and petition for the winding-up 
of the company, and is not bound to value 
in his petition his security under section 62;

Where a demand is made under section 
6, ami the time for payment has elapsed, 
and the demand has not been complied with 
and no reason is given why payment is 
not made, the company must be deemed 
insolvent within the meaning of the act;

Where the judge has exercised his dis
cretion under section.19 and refused to regard 
the request of a majority of the creditors 
and shareholders opposed to the petition, 
who did not offer or propose to continue 

business,but intended to allow the trust
rtgage to be foreclosed, it should not be 

reviewed on appeal. (Per Tuck C. J., 
Barker, McLeod and Gregory JJ.)—(Per 
Hanington J.) that a refusal to regard the 
wishes of all the unseat red creditors and 
the great majority of the secured creditors 
and shareholders is not a reasonable exercise 
of judicial discretion under section 19 and 
an appeal should be allowed on that ground; 
and that when the petitioner's claim is 
amply secured, he has no right to petition 
ana force a company into liquidation. In 
re The Cushing Sulphite Fibre Co. Ltd., 37, p. 
254.

Distress for rent previous to winding-
up order—A distress for rent is not avoided 
by proceedings taken under the Winding-up 
Act (2 R. S. C., c. 129) to put a company 
in liquidation, if the distress is made before 
the making of the winding-up order.—(Per 
Hanington, Landry, Barker and McLeod 
JJ., Tuck C. J. and Gregory J. dissenting.)— 
Quaere:—Whether a sale may be made 
under the distress without the leave of the 
Court. In re F. C. Colwell Candy Co. Ltd. 
In Liquidation, 35, p. 613.

Equitable Hen by bank—Where a 
company is being wound up under the New 
Brunswick Winding Up Act, a bank is 
entitled to an order for the payment to it 
of the proceeds of policies of fire insurance 
effected by the company on their property, 
and made payable, in case of loss, to the 
bank, as interest may appear, under a verbal 
agreement between the bank and the com
pany that the policies should be so effected 
as security for advances which the bank from 
rime to time might make, the bank having

no interest in the property insured. In re 
Shediac Boot it Shoe Co. Ltd., 37, p. 98.

Foreclosure suit pending at time of 
order to wind up—Where debenture- 
holders in a suit against a company to enforce 
their mortgage security obtained the appoint
ment of a receiver before, but subsequently 
to an application for, an order to wind up 
the company, and there was a dispute 
between the receiver and the liquidator in 
the winding-up as to what property was 
conveyed by the mortgage, and the liquidator 
obtained liberty to dispute in the suit the 
validity of the mortgage, the Court declined 
to discharge the receiver or to appoint the 
liquidator receiver in his place. Bank of 
Montreal v. The Maritime Sulphite Fibre 
Co. Ltd., 2 Eq., 328.

Foreclosure after order for winding-up
—The liquidators have no equity to have 
the conduct of the sale under foreclosure 
proceedings, and an order made at their 
instance by the judge directing the winding 
up proceedings, postponing the sale and 
directing the referee as to the advertising 
and fixing a subsequent date for the sale, 
is bad. (Per Tuck C. J., Hanington, Barker 
and Gregory JJ.)—That the order, though 
wrong in point of form, was in substance 
an order for leave to proci.id under section 
16 and should not be interfered with on 
appeal. (Per McLeod J.)—In re Cushing 
Sulphite Fibre Co. Ltd., 38, p. 581.

Form of order—An order made under 
the Winding-up Act (2 R. S. C., c. 129) 
directing the winding-up of a company in
stead of the business of a company is good. 
In re Cushing Sulphite Co. Ltd., 37, p. 254.

Lien under Woodmen's Lien Act— 
Filing after winding-up order—Plaintiffs 
were woodmen employed by contractors 
who were engaged in cutting and getting 
out lumber for the defendant company.— 
The defendant having gone into liquidation 
under the Winding-up Act, R. S. C., 1906, 
c. 144, the plaintiffs, after the winding up, 
but before the time had expired for filing claims 
under the Woodmen's Lien Act, C. S. 1903, 
c. 148, applied for leave to file and enforce 
their claims against the company’s logs 
for work done prior to the winding up. 
—McLeod J. held that plaintiffs were entitled 
to the benefit of the Woodmen’s Lien Act, 
but that their liens did not arise until the 
claims were filed under s. 4 of that Act, and 
no lien could be created or put m force 
after the winding up, under ss. 23 and 84 
of the Winding-up Act.—On appeal, held, 
sections 23 and 84 of the Winding-up Act 
apply to creditors only and do not alter the 
nghts of the plaintiffs, who are third parties. 
—Under the Woodmen’s Lien Act, the 
plaintiff's lien arose at the time the work 
was done and therefore existed at the time 
of the winding-up order and they were en
titled to an order allowing them to proceed 
to enforce their claims. Section 23 of the 
Winding-up Act does not apply to the mere
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filing of a claim of lien.—Section 84 of the 
Winding-up Act applies to the creation and 
not to the enforcement of a lien. Good et 
al v. Nepisiquit Lumber Co. Ltd., 41, p. 57.

Semble:—Leave to file a lien against a 
company after a winding-up order has been 
issued is not necessary, but leave to enforce 
the lien is. Id.

Liquidator, Status of—The Winding-up 
Act is not necessarily an act relating to 
insolvency and a liquidator is not in 
the same position in reference to bills of 
sale as an assignee for general benefit of 
creditors.—(Per White J.) Harrison v. 
The Nepisiguii Lumber Co. Ltd., 41, p. 1.

Liquidators appointed under the Winding- 
up Act are in no better position than the 
company was previous to the order being 
granted; they simply stand in place of the 
company. Harrison v. Nepisiquit Lumber 
Co. Ltd., 41, p. 1 ; Tile Bathurst Lumber Co. Ltd., 
v. The Nepisiquit Lumber Co. Ltd., 41, p. 41,

Liquidators, Loan to, Priority of—A
claim for money lent the liquidators of a 
company under a judge's order declaring 
that the loan should be a first charge on 
all the assets of the company, “subject only 
to any existing liens, chaiges or encum
brances thereon" is entitled to priority over 
the costs and charges of the winding-up 
proceeding including liquidators' and soli
citors’ fees and this rule is not affected 
by s. 02 of the Winding-up Act, R. S. C., 
1000, c. 144, providing that “all costs, 
charges and expenses, properly incurred 
in a winding-up proceeding, including the 
remuneration of the liquidator, shall be 
payable out of the assets of the company 
in priority to all other claims".—"All 
other claims" means claims in existence 
when the winding-up order was made.— 
(per White J.), section 92 of the Winding 
up Act gives priority over other debts but 
does not create a lien. Keyes v. Hanmgton 
et al, 42, p. 100.

Mortgagee’s right to leave to proceed
—By section 10 of the Winding-up Act 
(R. S. C., c. 120) proceedings by a mortgagee 
under a decree of foreclosure of the company’s 
premises is stayed, but the mortgagee has 
the absolute right to have leave to proceed 
unless special circumstances make it in
equitable for him to do so.—The exercise 
of discretion in granting or refusing leave 
by the judge having charge of the winding-up 
proceedings may be reviewed on appeal. 
(Per Hanington, Barker and Gregory J J. >— 
That the power given by section 13 to stay, 
and the stay provided by section 10, of any 
suit or action, does not apply to proceedings 
under a decree of foieciosure. (Per Tuck 
C. J.) In re Cushing Sulphite Fibre Co, 
Ltd., 38, p. 581.

Preferences and priorities- The N. Co.
issued bonds stating on their face that they 
were secured by a mortgage to the U. Trust

Co. upon all its real and personal property 
then owned or thereafter to be acquired.— 
The U. Trust Co. was an extra-provincial 
corporation, not licensed under C. S. 1903, 
c. 18, but the bondholders had no notice 
of this fact.— Subsequently and within 30 
days of the winding up of the N. Co. under 
the Winding-up Act, R. S. C. 1906, c. 144, 
the U. Trust Co. resigned and the plaintiff 
was appointed trustee with the consent 
of the bondholders, and the U. Trust Co. 
assigned its interest to the plaintiff.—The 
N. Co. also executed another mortgage to 
the plaintiff covering the same property 
to secure the said bonds.— Held, the bond
holders are entitled to security on the property 
described in the mortgage to the U. Trust 
Co. by reason of the agreement in the bonds, 
although the U. Trust Co. was incapable of 
holding property in this province.—The 
mortgage to the plaintiff is not invalid as 
a fraudulent preference under the Winding-up 
Act, because the bondholders obtained no 
further security thereby.—The N. Co. 
also borrowed $34,000 for which they agreed 
to issue bonds secured by a mortgage on 
the A. property, then owned by the com
pany, which agreement was set out in certain 
certificates of indebtedness or interim receipts. 
Subsequently and within thirty days of 
its winding-up the N. Co. executed a mort
gage to the plaintiff covering the A. property 
and all other property of the company, real 
and personal then owned or thereafter to 
be acquired, to secure the bonds as agreed. 
This mortgage was not registered under the 
Registry Act nor filed as a bill of sale under 
the Bills of Sale Act.—After winding up, 
held, the certificate holders were entitled 
to security on the A. property by reason of 
the agreement in the certificates.—The fact 
that the mortgage was not registered or 
filed does not render it invalid as against 
the liquidators, but the mortgage is invalid 
as an unjust preference under s. 98 of the 
Winding-up Act in ao far as it purports to 
convey property other than the A. property. 
—One M. bought from A. a saw mill and 
timber limits and executed a mortgage to 
A. to secure part of the purchase price and 
thereafter made a declaration of trust of the 
said property in favor of the N. Co. It 
was agreed between M. and A. that M. might 
tear down the mill and erect another equipped 
with mill machinery affixed as part of the 
realty, free from all liens and N. Co. erected a 
mill pursuant to this agreement.—W. and C. 
supplied machinery for the new mill under 
agreements that title should remain in the 
vendors until full payment was made, but 
these agreements were not filed under the 
Conditional Sales Act, C. S. 1903, c. 143, 
and the mortgagees had no notice of them. 
—The machinery was installed and affixed 
to the realty subsequent to the execution 
of the mortgage to the U. Trust Co., and 
the mortgage to A., and the issuing of the 
bonds and certificates above mentioned, 
but prior to the execution of the mortgages 
to the plaintiff.—After winding up, W. and 
C. applied to remove their machinery.— 
Held (per Barker C. J., McLeod, Barry and



COMPANY—CONFLICT OF LAWS. 130129

svn JL, Landry J. dubitantvi, that 
A., the bondholders ana certificate holders 
are entitled to the machinery as part of their 

> urity, because s. 8 of the Conditional 
Sales Act applying only when the agreements 
have been hied under s. 2, the machinery 
rcame part of the realty.— Held (per White 

J.), section 8 is not limited in its application 
io agreements filed under s. 2, and the
machinery did not become part of the
realty, but A. and the certificate holders
are entitled thereto as against W. and C. 
because they are subsequent mortgagees under 
the agreement between M. and A., whereby 
the machinery was to be affixed to the
realty and pass to the mot tgagees free from 
all liens. Harrison, Trustee, etc. v. The 
Sepisiquit Lumber Co. Ltd., In Liquidation, 

et tu, il, p. 1.

Practice—Appeal—The Court refused to 
dismiss an appeal taken under section 74 of 
the Winding-up Act, 2 R. S. C., c. 129, 
where an order had been made settling 
and allowing the appeal, on the ground 
that the appellants had not complied with 
the practice governing in similar cases 
of appeal by serving or tiling a notice of the 
grounds of appeal. In re The Cushing 
Sulphite Fibre Co. Ltd., 37, p. 254.

Practice—Appeal from judge’s ruling
—Quaere:—Whether any judge but the one 
charged with the direction of the particular 
winding up has power to grant leave to 
appeal from a ruling of that judge, unless 
it be expressly delegated to him by the 
judge in charge. Id.

The appeal from the order of a judge in 
charge of winding up proceedings is to the 
Court and cannot be varied or rescinded 
by an order of a single judge, though made 
in excess of his jurisdiction under the Winding, 
up Act.—(Per Barker, McLeod and Gregory 
J J. ) In re The. Cushing Sulphite Fibre Co. 
Ltd., 38, p. 581.

Practice—Application by creditor—
Under section 8 of the Winding-up Act 
iR. S. C., c. 129) which directs that a creditor 
may, after four days’ notice of the applica
tion to the company, apply by petition for 
a winding-up order, a notice given on the 
first of the month for a hearing on the fifth 
is sufficient.—(Per Barker, McLeod, and 
Gregory JJ., Tuck C. J. dissenting and 
Haningtun J. dubitante).—The facts alleged 
in the petition may be proved on the hearing, 
and the petition need not be sworn to or 
verified by affidavit. In re Maritime Wrapper 
Co. Ltd., re Dominion Cotton Mills Co., 35,

Practice—Order under Winding-up Act 
made in another province—The correct 
practice in order to enforce an order or 
judgment of the Court of another province 
made under the Winding-up Act and pro
duced to the registrar pursuant to s. 126,

is to enter such order as a judgment of this 
Court under the rules made under the Act 
by this Court in Trinity Te:m, 1888, without 
any formal motion to that effect. In re 
the Winding-up Act, re The Sovereign Bank 
of Canada in liquidation, 43, p. 519.

Practice—Receiver for bondholders—
Where debenture-holders in a suit against 
a compan;. to enforce their mortgage security 
obtained the appointment of a receiver 
before, but subsequently to an application 
for, an order to wind up the company, 
and there was a dispute between the receiver 
and the liquidator in the winding-up as to 
what property was conveyeu by the mort
gage, and the liquidator obtained liberty 
to dispute in the suit the validity of the 
mortgage, the Court declined to discharge 
the receiver, or to appoint the liquidator 
receiver in his place. Bank of Montreal v. 
The Maritime Sulphite Fibre Co. Ltd., 2 Eq., 
328.

Trial, Postponement of, when com
pany is liable to be wound up—The con
sideration that proceedings under the Wind- 
ing-up Act may soon be taken against the 
defendant does not justify a trial judge in 
refusing, except upon unusual and onerous 
terms, to postpone a trial on the ground of 
the absence of a material witness, and the 
Court will review the exercise of his dis
cretion and grant a new trial.—(Per Tuck, 
Hanington, Barker, McLeod and Gregory 
JJ., Landry J. dissenting.) Hale v. Tobique 
Mfg. Co., 36, p. 360.

CONDITIONAL SALE.
See SALE OF GOODS.

CONFLICT OF LAWS.
Assignment by inhabitant of Massa

chusetts of interest payable in N. B.—A
share in the annual income of an estate in 
Ireland payable under a will through the 
hands of the executor living in New Brunswick 
to the beneficiary living and domiciled in 
Massachusetts was assigned by the bene
ficiary by assignment executed in Massa
chusetts to a trustee in trust, first, to maintain 
the assignor and his family, and, secondly, 
to pay his creditors a limited sum.—In a suit 
in this province to set aside the assignment 
as fraudulent and void against a judgment 
creditor of the assignor, under the Statute 
13 Eliz., c. 5, held (1) that the validity of 
the assignment should not be determined 
by the lex domicilii of the assignor, but 
by the law of New Brunswick ; (2) that, 
assuming the validity of the assignment 
should be determined by the law of Massa
chusetts the onus of proving that the assign
ment was invalid by that law was upon the
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defendant, and that in the absence of such 
proof it must be assumed that the law of 
Massachusetts was the same as that of New 
Brunswick. Black v. Moore, 2 Eq., p. 98.

Contract of marriage—The law of the
country where a marriage is celebrated deter
mines the validity of the ceremony; the 
personal capacity of the parties to the cere
mony depends on the law of their domicile. 
Johnson et al v. Ilazcn, 43, p. 154, C. D.

Foreign law—Administration in N. B. 
and elsewhere—A person, deceased, died 
domiciled in this province, leaving personal 
property here and in Maine.—Administration 
of the estate was taken out in both countries 
by the same person.—The proceeds of the 
Maine projjertv were brought by the ad
ministratrix to this province.—The deceased 
was indebted to creditors in both countries. 
—An administration suit was brought in 
this province against the administratrix by 
the New Brunswick creditors.—By a decree 
of the Maine Probate Court the Maine 
assets were ordered to be distributed among 
the creditors of the deceased in accordance 
with the provisions of a Maine statute.— 
The effect would be that the Maine creditors 
would be paid their share of the whole estate 
without contributing to the costs of the 
administration suit in this province.— Held, 
that the costs of the administration suit 
could not be charge 1 against the Maine 
assets, and that their distribution must 
be in accordance with the Maine law. War
ner v. Giberson, 1, Eq. p. 65.

Marriage contract executed In province 
of Quebec —See Murchie v. Theriault, 
1 Eq., p. 588.

Mortgage made in state of New York 
—Mining rights -Mining lea-v- of lands 
in this province and of the minerals therein 
issued by the Crown to the appellant com
pany, subsequent to a mortgage executed 
by it in the state of N. to the respondent 
v itnpanv, incorporated under the laws 
of the aid state of X., which laws, unlike 
those <>f this province, do not reserve the 
minerals to the 'late, are subject to the 
mortgage. The Mineral Products Co. v. 
Continental Trust Co., 37, p. 140.

Pleading—Foreign law—To the two
counts of a declaration upon a policy or 
certificate of life insurance defendants pleaded 
thirty-four pleas.—The first and eighteenth 
were alike and were as follows: "The defend
ants say that no demand of the said sum of 
two thousand dollars was made at the 
Association’s office in Galesburg, Illinois, 
and by reason thereof, and by the laws of 
the State of Illinois, the plaintiff cannot 
recover upon the said certificate.”—An order 
was made by LandryJ. in Chambers striking 
out these pleas as being embarassing.— 
Upon a motion to rescind said order, held, 
that the pleas were bad for not averring 
what the law of the state of Illinois was by 
reason of which the plaintiff could not

recover. LeBlanc v. Covenant Mutual Benefit 
Association, 34, p. 444.

Tort—The civil liability arising out of a 
wrong derives its birth from the law of the 
place and its character is determined by 
that law.—Therefore the plaintiff, an alien, 
being unlawfully within the United States 
territory in violation of an act of Congress, 
and a person liable to be deported, has no 
right of action in this Court against an 
officer of the United Faites government for 
his arrest in, and deportation from, that 
country. Papageorgiouv v. Turner, 37, p. 
449.

CONSTITUTIONAL LAW.
Assignments and Preferences Act, 58 

Vic., c. 6—Quaere:—Whether the Assign
ments and Preferences Acts, 58 Vic., c. 6 is 
ultra vires the Provincial Legislature as 
being legislation re bankruptcy and insol
vency. Amherst Boot «V Shoe Mfg. Co. 
v. Sheyn. 2 Eq. p. 236.

Bills of Sale Act, C. S., c. 75, s. 1, 
Validity of—That part of section 1 of the 
Bills of Sale Act, chapter 75, C. S. ,N B., 
providing that a bill of,sale as against the 
assignee of the grantor under any law relat
ing to insolvency, or insolvent, absconding or 
absent debtors, nr an assignee for the general 
benefit of the creditors of the maker, shall 
only take effect from the time of filing thereof, 
is not ultra vires of the Legislature of New 
Brunswick as legislation dealing with bank
ruptcy and insolvency within the meaning 
of the British North America Act, 1867, 
s. 91, s.-s. 21. McLeod Assignee v. I 'room, 
Eq. Cas., p. 131.

Boys Industrial Home for Juvenile 
Offenders, 56 Vic., c. 33 (Dorn.)—The
Act of the Parliament of Canada, 56 Vic., 
c. 33 establishing the Boys’ Industrial Home 
as a prison is not ultra vires. Ex parte The 
Attorney General; In re Goods peed, 36, p. 91.

Company law—Power of Dominion to 
legislate for the winding-up of pro
vincial companies—As to whether the 
Dominion can legislate for the winding-up of 
provincial companies. In re The Cushing 
Sulphite Fibre Co. Ltd.,, and the Winding-up 
Act and Amending Acts, 37, p. 254.

Criminal prosecutions, Expenses In— 
57 Vic., c. 19, s. 1 valid—A municipality is 
liable for the fees and expenses of a justice 
of the peace or a constable payable in relation 
to the prosecution of indictable offences only 
where they have been certified to be correct 
by the Attorney General, or other counsel 
acting for the Crown, and have been ordered 
to be paid by the judge presiding at the Court 
in which the indictment is presented.—The 
Act of Assembly, 57 Viet., c. 19, s. 1 whereby 
certain expenses in criminal prosecutions 
are made chargeable upon the municipalities
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i not ultra vires of the provincial legislature. 
McLeod v. The Municipality of Kings, 35,
р. 163.

Customs Act, Penalties under—A pen
alty imposed by the police magistrate of the 
City of Saint John for harbouring smuggled 
goods under section 11*7 of the Customs 
Act (R. S. C., c. 32) forms part of the con
solidated revenue of Canada, and is payable 
to the Receiver-General, and not to the 
chamberlain of the City of Saint John under 
52 Viet., c. 27, s. 50.—The local legislature 
could not deal with the matter even if they 
assumed to do so, which they did not. R. 
v. McCarthy, 38, p. 41.

Dominion government employees— 
Taxing income—A provincial legislature 
has no power to impose a tax upon the 
official income of an employee of the Dominion 
government, nor to confer such a power 
on the municipalities. Ex parte Timothy 
Burke, 34, p. 200.

The salary of a civil servant of the Domin
ion government resident in the city of Saint 
John is liable to taxation in the city for mu
nicipal purposes.—Ex parte Owen, 20 N. B. R. 
1^7 ; Ackman v. Town of Moncton, 24, N. B.
R. 103; Coates v. The Town of Moncton, 25 X. 
B. R. 605 overruled. R. v. The City of Saint 
John; ex parte Abbott, 3S N. B. R.,p. 421; 40
S. C. R. p. 507.

Sub-sec. 2 of sec. 02, B. N. A. Act, 1867, 
giving a provincial legislature exclusive 
powers of legislation in respect to "direct 
taxation within the province, etc." is not 
in conflict with sub-sec. 8 of sec. 01 which 
provides that parliament shall have exclu- 
-ive legislative authority over "the fixing 
of and providing for the salaries and allow
ances of civil and other officers of the Gov
ernment of Canada.”—Girouard J. contra.— 
Held, therefore (Girouard J. dissenting), that 
a civil or other officer of the Government 
of Canada may be lawfully taxed in respect 
to his income as such by the municipality 
in which he resides. Francis C. Abbot 
\ City of Saint John, 40 S. C. R., p. 597.

Ferries—R. S. C. 1906, c. 108-The A 
respecting Public Ferries, R. S. C. 1906, 
108, does not apply to a ferry running 
between points in the same province. R. 
v. Chaisson ex parte Savoy, 39, p. 591.

Fire, Destruction by—The Acts 48 Viet.
с. 11, and 60 Viet., c. 9 (to prevent the 
destruction of forests and other property 
by fire) are not ultra vires of the local legis
lature. (Per Tuck C. J. and McLeod J.) 
Grant v. Canadian Pacific Railway, 36, p. 528.

Fox's Act 32 Geo. Ill (Imp.), c. 60—
Fox’s Act, 32 Geo. Ill (Imp.), c. 60, is in 
force in New Brunswick (per White J.). 
So nier v. Breau, 41, p. 177.

Jurisdiction, criminal, of County 
Courte—C. G. 1892, 8. 540—Quaere:—
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Whether the Criminal Code, 1892, s. 540' 
relating to the jurisdiction of County Courts 
in criminal matters, is not ultra vires. Ex 
parte Wright, 34, p. 127.

Jurisdiction, criminal, of Parish Court 
Commissioners —R. S. C., c. 106, s.
103 (d)—Section 103 (d), c. 106 of R. S. C. 
(the Canada Temperance Act) in so far as 
it attempts to confer upon Parish Court 
commissioners jurisdiction to try offences 
against the Act is ultra vires of the Parlia
ment of Canada. Ex parte Flanagan, 34. 
p. 577. (Overruled In re Vancini, 34, S. C. R. 
621, Ed.)

Jurisdiction, criminal, of Police and 
Stipendiary Magistrates—52 Viet., c. 23,
(N. B.)—An act of the Provincial Paihament 
which creates each and every stipendiary 
or police magistrate a Court with all the 
powers and jurisdiction which any act of 
the parliament of Canada has conferred, or 
may confer, or which any act of the said 
Parliament purports to confer upon any 
stipendiary or police magistrate within the 
province is not a delegation of the powers 
conferred exclusively on the provincial 
parliament by the Brit i North America 
Act, and is intra vires : provincial parlia
ment. Ex parte Vancini, 36, p. 456. /lifirm- 
ed, 34 S. C. R., p. 621.

Liquor License Act, C. S. 1903, c. 22,
s. 62 —Section 62 of the Liquor License Act, 
authorizing as a penalty in default of the 
fine imposed for a first offence imprisonment 
for a period of not less than three months, 
is not ultra vires. R. v. Plant ex parte Morn- 
eault, 37, p. 500.

Municipal By-Law, 53 Vic., c. 60,
a. 47 (5)—Sub-section 5 r,f the City of 
Moncton Incorporation Act, 53 Viet., c. 60, 
s. 47, authorizing the council of the city 
of Moncton to make by-laws to regulate the 
sale f bread is not ultra vires of the local 
legi :ure as such regulations can apply 
to c city of Moncton only. R. v. Kay 
ex arte LeBlanc, 39, p. 278.

Municipal by-law—7 Ldw. VII., c.
1, N. B.—The act 7 Edw. VII., c. 91, author

izes the town of Woodstock to regulate 
the sale of beer of all kinds (not however to 
include any intoxicating liquor) within the 
town.—Under the authority conferred a 
by-law was made, providing in one section 
a retail license fee of $100 and in another 
that no license should be granted to any 
person who had been convicted of an offence 
against the Canada Temperance Act within 
one month prior to the date of application.— 
The defendant who had no license and had 
not applied for one, was convicted for 
selling without a license.— Held, on an appli
cation to quash the conviction that the 
section of the by-law imposing the license 
was not ultra vires as imposing such an 
excessive tax as to be in effect prohibitive 
and not merely regulative.—That while 
the section excluding the persons indicated
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therein from the privileges of obtaining a 
license might be beyond the limits of the 
authority conferred, it was no ground for 
quashing the conviction against the defend
ant, he never having applied for a license. 
R. v. Dibblee ex parte Smith, 38, p. 350.

Police Act, R. S. C. 1906, c. 92 (Dorn.—
The Dominion Police Act (R. S. C. 1900, 
c. 92) is intro vires of the Dominion Parlia
ment, under s. 101 of the British North 
America Act.—In re Vancini, 34 S. C. R. 
021 discussed ami followed. R. v. LeBell 
ex parte Farris, 39, p. 408.

Seamen’s Act, Validity of—R. S. C.,
c. 74—The Seamen's Act (R. S. C., c. 74, 
s. 104) is not ultra vires the Canadian Par
liament R. v. Martin, 30, p. 448.

Sovereign State, Power of—By inter
national law, and apart from any civil 
enactment, a sovereign state has the right 
at its pleasure to exclude cr deport any 
alien from its dominions. Papageorgiouv 
v. Turner, 37, p. 449.

Succession duty—Assets outside the 
province—Specialty debts secured by bond 
and mortgage of real estate situate in the 
city of Halifax, in the province of Nova 
Scotia, the mortgagors 1 icing also domiciled 
in the said province, and the bonds and mort
gages being in possession of the testator in 
this province at the time of his death arc 
liable to duty under "The Succession Duty 
Act," C. S. 1903, c. 17.—Such duty is not 
payable on debenture stock of the city of 
Halifax, transferable and redeemable at the 
office of the city treasurer of Halifax and 
not elsewhere, nor on money deposited 
at the Halifax branch of the Royal Bank 
of Canada for which the testator held a 
deposit receipt, nor for money on deposit 
in the said branch bank on current account 
for which the testator held a pass book.— 
The aggregate value of the estate under 
clause (a) of s. 5 of the Act is all the property 
owned by the deceased at the time of his 
death, and such aggregate value and not 
the aggregate value of his property liable 
to succession duty is the basis upon which 
the rate of taxation is to be computed and 
fixed.—S. 92, sub-s. 2 only empowers the 
province to impose "direct taxation within 
the province," consequently s. 5 of The 
Succession Duty Act is ultra vires insofar 
as it attempts to tax property situate "else
where" than in the province. Receiver 
General of Mew Brunswick v. Rosborough 
43, p. 258.

Sunday observance, Provincial legis
lation re — C. S. 1903, e. 107 — The
Court set aside a conviction made 
against a restaurant keeper under the Act 
respecting the Observance of the Lord's 
Day, C. S. 1903, c. 107, for selling meals 
on Sunday, on the ground that this act was 
ultra tires of the provincial legislature.— 
Attorney General for Ontario v. Hamilton 
Street Railway (1903) A. C. 524 applied. 
R. v. March ex parte Washington, 41, p. 419.

Sunday observance—Provincial legis
lation re profanation of the Lord’s day—
62 Vic., c 11 (N. B.)—Section 1 of 62, 
Viet., c. 11, whereby the sale of real or 
personal property or the exercise of any 
worldly business or work on Sunday is pro
hibited is within the authority of the legis
lature of New Brunswick.—Therefore, where 
G. was convicted under the above section 
befote the police magistrate of S. of selling 
cigars on Sunday, a rule nisi for a certioiati 
to bring up the conviction in order to quash 
the same was discharged.—The fact that 
the Parliament of Canada can make the 
doing of such an act on Sunday a crime, and 
prohibit it under the general criminal law, 
does not necessarily show that the local 
legislature has no jurisdiction to deal with 
it under its powers to make regulations 
of a police or municipal nature.—A subject 
matter of legislation, though falling within 
some of the classes entrusted to the federal 
parliament by section 91 of the British North 
America Act, may likewise, when looked 
at from another point of view, come within 
some of the classes, over which, by section 
92 of the same act, the provincial legislatures 
have exclusive jurisdiction. Ex parte Green, 
35, p. 137.

Telegraphs—N. B. A. Act, e. 92 (10a)—
See Western Union Telegraph Co. v. N. B. 
Ry. Co. et al, Eq. Cas., p. 338; 17 S. C. R., 
p. 152.

CONTEMPT OF COURT.
Commitment — Default In paying 

money under decree—Where defendant 
made default in paying to the plaintiff under 
the decree of the Court a sum of money 
received by the defendant as a donatio 
mortis causa in favor of the plaintiff, an order 
was granted under Act 53 Viet., c. 4, s. 114, 
as amended by Act 58 Viet., c. 18, c. 2, 
for an execution against his body.—An order 
made under the above Act for an execution 
against the body of a party making default 
to a decree of the Court for payment of 
a sum of money will not be granted where 
the Court is satisfied that the party in 
default has no means, and has not made 
a fraudulent disposition of his property, 
and that his arrest is sought for a vin
dictive purpose or to bring pressure upon 
his friends to come to his assistance. Thorne 
v. Perry, No. 2, 2 Eq., p. 270.

Practice—Endorsing order to commit
—An order to commit for breach of an 
injunction will not lie set aside on the ground 
that the copy of the decree served on which 
the notice of the motion for the order was 
based was not indorsed as is required by 
rule 3 of Hilary Term 1875, and as the original 
decree tiled in the Registrar's office is in
dorsed. Turnbull R. E. Co. v. Segee etal, 
42, p. 625.

Practice—Laches—Service of a copy of 
a decree over a month after breach is not
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such delay as will prevent it from being 
sufficient upon which to base a motion to 
commit where the breach complained of is 
a continuing trespass in breach of the 
injunction. Id.

An applicant is not barred from seeking 
to enforce an injunction by motion to com
mit by reason of his having allowed two 
months to elapse after knowledge of the 
breach if the party moved against has in 
no way suffered by the delay. Id.

Practice—Motion to commit—In pro
ved ling for contempt for breach of an in
junction order restraining the doing of an 
act, the proper course is to move that the 
party in contempt stand committed, notice 
of the motion having been first personally 
served upon him, and not to move that he 
shall show cause why he shall not stand com
mitted, or why an attachment shall not issue 
against him. Poirier v. Blanchard, No. 2, 
1 Eq., p. 1M)5.

Practice—Motion to commit—Breach 
of injunction—Costs—Where, in a suit for 
a declaration that the plaintiff and defendant 
were partners, the defendant, in breach 
of an interim injunction order, collected 
debts due to the alleged firm, but which, 
subsequently to the service of a notice of 
motion for his commitment, he paid to 
the receiver in the suit, he was ordered to 
pay the costs of the motion. Burden v. 
Howard, 2 Eq., p. 531.

Practice—Motion to commit—No pro
vision having been made by The Judicature 
Act, 11109, or the rules thereunder, in regard 
to the practice on motions to commit for 
contempt, the practice under C. S. 1903, 
c. 112, s. 100, is still in force (O. LXXII, 
r. 2) and copies of affidavits on which such 
a motion is based must be served on the 
opposite party six days at least before the 
day of hearing. Turnbull Real Estate Co. 
v. Segee el al, 42, p. 551.

Practice—Notice of motion to commit
—The notice of motion to commit for breach 
of an injunction prohibiting the defendant 
from trespassing on the plaintiff's property 
v a “Commencement of Proceedings" and 
not a step in the cause, and should be in
dorsed under O. IV., rr. 1-4, with the name 
and address of the solicitor, but failure to 
do so is an irregularity which does not 
necessarily render the proceedings void, 
and under O. LXX, r. 1, may be condoned 
in the discretion of the Court. Turnbull 
Real Estate Co. v. Segee et al, 42, p. G25.

Practice—Right of Court to refer to 
files—Quaere:—If the Court has the right 
to refer to affidavits on file in the registrar's 
office in support of a judgment on a motion 
to commit for contempt when such affidavits 
were not referred to by counsel on the 
hearing and of the intention to use which no 
notice had been given. Id.

CONTRACT.
1. Avoidance and Rescission.
2. Breach of Contract.
3. Consideration.
4. Construction of Contract.
5. Enforcement of Contract.
6. Evidence to Vary.
7. Formation of Contract.
8. Illegal Contract.
9. Novation.

10. Reformation of Contract.
11. Statute of Frauds.
12. Work. Labour and Services.

Brokerage Contracts. See BROKER. 
Company Contracts. See COMPANY. 
Insurance Contracts. See INSURANCE. 
Mining Contracts. See MINES AND 

MINERALS.
Leases. See LANDLORD AND TENANT.
Oil and Gas Contracts. See MINES AND 

MINERALS.
Sale of Goods. See SALE OF GOODS. 
Sale of Lands. See VENDOR AND PUR

CHASER.
Timber Contracts. See TIMBER

1. Avoidance and Rescission.

Dismissal of Incompetent manager—
The manager of a veneer company, having, 
heard of the plaintiff as a man who could 
be usefully employed in the business wrote 
him a letter in which he said “What we want 
is a man who is a good veneer maker and 
who knows how to make all kinds of built-up 
woods that are saleable, such as panels. . 
we want you to take full charge of the mill, 
that is the manufacturing."—In reply plain
tiff said “Would say I understand fully 
the making of the articles you speak of, as 
well as numerous others with proper ma
chines and proper men to run them," and 
in a subsequent letter he said "I feel from all 
the experience I have had I have mastered 
the entire principles of it (the veneer busi
ness) knowing machines required for various 
work and what veneer has got to be when 
completed."—Having been hired by the 
manager he was dismissed six weeks after 
and brought an action for wrongful dis
missal.— Held, that he was not hired as 
a business manager, but as an expert in the 
veneer business and as the evidence establish
ed that he was not competent, he was properly 
discharged and could not recover. A 1er oft 
et al v. Adams, 37 N. B. R., p. 332; 38 S. C. 
R., I». 365.
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Horse trade—One covered by chattel 
mortgage—The defendant, a farmer, exe
cuted a chattel mortgage to one M. whereby 
he assigned to M. all the goods, chattels 
and property mentioned in a schedule 
thereto annexed, and also any and all the 
property that might thereafter be brought 
to keep up the same, in lieu thereof and in 
addition thereto either by exchange or pur
chase.—The instrument also contained a 
proviso that the defendant should remain 
in possession of the mortgaged property 
until default, with power to use the same in 
the ordinary way while so in possession, 
but with full power, right and authority to 
M. to enter and take possession of the pro
perty in case of default of payment, or on 
the death of the defendant, or in the event 
of the seizure of the property at the suit 
of any creditor, or in the event of the defend
ant disposing of or attempting to dispose of 
or make away with the said property or 
any part thereof without the written consent 
of M.—Included in the property mortgaged 
was a stallion "Prince Albert" which a few 
months after the execution of the mortgage 
and before any default of the part of the 
defendant, but without the written consent 
of M. he exchanged with the plaintiff for 
a horse belonging to him.—After the exchange 
the plaintiff, having discovered that the 
stallion was covered by the mortgage, at
tempted to avoid the transaction, sending 
the stallion back to the defendant and 
demanding the return of his own horse, which 
the defendant refused to deliver up—The 
plaintiff thereupon replevied his horse, and, 
a claim of property having been put in by 
the defendant, the same was decided in 
his favor by the County Court judge, who 
relied upon a verbal license that had been 
given to the defendant before the execution 
of the mortgage by the agent of M. whereby 
the defendant was authorized in general 
terms to use the mortgaged property in the 
way he had.—Upon an appeal being taken 
from that decision, it was held (per Landry, 
Barker and VanWart JJ., Tuck C. J. and 
Hanington J. dissenting), that, as the mort
gage must be taken to contain the whole 
contract entered into between the defendant 
and M., the judge of the Court below was 
in error in giving any effect to a mere verbal 
license which preceded the mortgage and 
which was not in harmony with many of 
its provisions, and further, held (per Landry 
Barker, VanWart and McLeod JJ., Tuck 
C. J. and Hanington J. dissenting), that it 
was clearly a condition of the mortgage and 
the intention of the parties thereto that the 
defendant should be allowed to sell or 
exchange the mortgaged property, provided 
such sale or exchange was in the ordinary 
course of the defendant’s business, and as 
whether this exchange had been in the 
ordinary course of the defendant's business 
or not was a question of fact, which had not 
been passed upon by the Court below, there 
should be a new trial in order to have that 
point determined. McPherson v. Moody, 
35, p. 51.

Purchase of land by syndicate—Failure 
to pay proportion—In November, 1902, 
the plaintiff and the defendant F. with a 
number of others formed a syndicate for 
the purpose of acquiring options and pur
chasing land with a view to sale.—The 
transaction was a large one, involving the 
purchase of some 200,000 acres of land in 
the Northwest Territories, and before the 
land was finally disposed of the sydnicate 
was compelled to pay to the owners the 
sum of $60,000.—The agreement between 
the plaintiff and F. was verbal, and at the 
time it was made the plaintiff paid the sum 
of $200.—On the 30th of March, 1903, the 
defendant F. wrote to the plaintiff to hold 
himself in readiness to raise $2,000 "to hold 

our corner of the deal," and that if they 
ad to call upon him it would lie at short 

notice.—The plaintiff took no notice of this 
letter and made no preparation for securing 
the money.—Un the 14th of April, 1903, 
F. telegraphed the plaintiff as follows : “Three 
thousand dollars absolutely necessary to 
hold your interest in the land deal.—Will I 
draw?—Wire."—To this the plaintiff sent 
no reply.—In 1903, the plaintiff learned that 
the speculation had been successful and that 
large profits had been made, but it was not 
until 1907 that this suit was brought.— 
Held, that in view of the special nature of 
the «transaction, the plaintiff's refusal to 
contribute his share of the money required 
to complete the purchase, and his refusal 
to answer or take any notice of both letter 
and telegram, justified the defendants in 
acting on the assumption and belief that 
he had entirely abandoned the contract 
and his interest in the purchase, and that 
he did not intend being any longer bound 
by it. Pugsley v. Fowler et al, 4 Eq., p. 122.

Rescission—Partial failure of con
sideration—V., being desirous of purchasing 
a lot of land in the possession of F. was 
negotiating with him about it, but no agree
ment of purchase had been arrived at. 
—W., a dealer in cattle, went to V. and offered 
to purchase from him two head of cattle.— 
He refused to sell, stating that he wished 
to exchange them with F. for the land.— 
W. then went to F. and agreed to extinguish 
a debt of $79 that he had against him, if 
he would convey the land to V.—W. went 
again to V. and offered him the land in 
exchange for the two head of cattle and his 
note for $20.—This offer V. accepted.—The 
parties then met at an office of a justice and 
F. gave V. a warranty deed of the land and
V. gave W. his note for $20.—W. selected 
the cattle, asked V. to turn them out, and 
said he would come again and take them 
away.—V. recorded the deed, but discovering 
that F. had no title on the records told W. 
he could not have the cattle.—W. after
wards went and took the cattle from V.’s 
pasture without his consent.—V. alleged 
that W. told him that F. had a good title 
and agreed to give him a good title, and if 
he did not do so the bargain was to be off.—
W. denied that he told V. that F. had a good
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title or that he agreed to give V. a good title. 
—In an action of trover in the County 
Court to recover the cattle and note, the 
judge told the jury that if they believed 
V's version of the transaction, the title 
of the cattle did not pass, and there was 
evidence upon which they might find for 
the plaintiff.—The jury found for the plain
tiff.— Held, on appeal (per Landry. Barker 
McLeod and Gregory JJ.), that V., having 
accepted and registered the deed under the 
contract the consideration had not entirely 
failed and XL could not rescind the contract 
and sue in trover for the cattle and note 
without reconveving or offering to reconvey 
the land, and that the appeal should be 
allowed and a nonsuit entered.— Held (per 
Tuck C. J. and Hanington J.), that under 
the finding of-the jury the consideration for 
the contract entirely failed, and the title to 
the cattle did not pass to XV. and V. was 
entitled to recover in trover. Vanbuskirk 
v. VanWart, 3G, p. 422.

School trustees, Cancellation by —
School trustees appointed under the pro
visions of C. S., c. 65, are a corporate body 
and must act together and as a board; 
therefore a notice of dismissal signed by 
two out of three of them of a teacher engaged 
under a written contract, which notice was 
not the result of deliberation in their cor
porate capacity, was held insufficient. Rob
ertson v. School Trustees of Durham, 34, p. 
103.

s"ir also 5. ENFORCEMENT OF CON
TRACT

2. Breach.

Agreement fixing freight and passenger 
tariffs—An agreement between steamship 
companies fixed rates for freight and pas
sengers for one season.—The plaintiffs 
proved one breach of such a contract by the 
defendants and the Court directed the jury 
that in the absence of evidence to the con
trary they might infer that other breaches 
had been committed.— Held, the direction 
was right inasmuch as the defendants knew 
and could have given evidence as to whether 
or not other breaches had been committed. 
Saint John River S. S. Co. Ltd. v. The Star 
Line S. S. Co., 40, p. 405.

Contract made by trustee—Liability 
of cestui for breach—On and prior to 
September, 1901, James Burgess, the father 
of the defendants had been carrying on a 
lumber and general mercantile and milling 
business under the name of James Burgess 
& Sons.—The defendants, although engaged 
about the business with their father, were 
not partners and were only interested as 
employees.—-James Burgess, by an indenture 
made in September, 1901, made between 
himself and nis wife of the first part, his son 
Matthew Burgess of the second part, and 
his other seven children of the third part, 
after reciting that he, having accounted and

settled with the parties of the second and 
third parts for the respective amounts due 
by him to them, which amounts were set 
out in the indenture, conveyed all his 
property, both real and personal, to the 
defendant Matthew Burgess in trust to pay 
him, the said James Burgess, during his life, 
and after his death to pay his wife Johanna 
Burgess during her life, the annual sum of 
$1,000; to retain for himself as compensation 
for the management of the business the sum 
of $1,200 annually, and to divide any profits 
that remained rateably pari passu among 
the parties of the second and third parts, 
according to the amounts stated in the 
indenture, with power during the lifetime 
of the donor to carry on the business there
tofore carried on by him, and in the event 
of the death or resignation of the said trustee 
during the life of the donor he reserved the 
right to appoint a new trustee, and if, at 
the time either of such events happened, the 
donor was dead, power to appoint a new 
trustee was vested in the cestuis que trust.— 
James Burgess died in October, 1904, and 
in December, 1905, the cestuis que trust 
exercised the power vested in them by 
the indenture of September, 1901, and ap
pointed Matthew Burgess their true and 
lawful attorney for the purpose of enabling 
him to continue the business he had been 
carrying on under the indenture of Sep
tember, 1901, in the name of James Burgess 
& Sons, and ratified and confirmed all the 
dealings ami transactions had by the said 
Matthew Burgess under the said trust 
indenture.—In ( Ictober, 1906, Matthew Bur
gess resigned the trust, and the cestuis 
que trust alter in part reciting the indentures 
of September, 1901, and December, 1905, 
and providing that they should be part of 
the indenture then being made, appointed 
the defendant James Burgess their true 
and lawful attorney for them and on their 
behalf to carry on the business of James 
Burgess & Sons.—The contrait for beach 
of which this action was brought was made 
in April, 1906, between the plaintiffs and 
the defendant Matthew Burgess and was 
signed "James Burgess & Sons," "Robert 
Jones & Co."—The plaintiffs alleged and on 
the trial the jury found breaches of contract 
by failure to deliver the boxes contracted 
for during the time that each of the defend
ants was carrying on the business and assessed 
the damages at $669.89.—A verdict was en
tered for the plaintiff for that amount 
against the defendant Matthew Burgess 
as trustee doing business under the name 
and style of James Burgess & Sons, and for 
the defendant James Burgess against the 
plaintiffs.— Held (per McLeod C. J. and 
Grimmer J.), that the defendant Matthew 
Burgess in making the contract was acting 
as the agent of all the parties to the indenture 
of December, 1905, and those parties were 
all liable for the damages resulting from the 
breach; that the verdict against the de
fendant Matthew Burgess and the verdict 
in favor of the defendant James Burgess, 
should be set aside ami a verdict entered 
against both of the defendants.— IMd (per
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Barry J.), that the contract was the personal 
contract of Matthew Burgess as trustee of 
James Burgess & Sons, and no privity between 
the plaintiffs and James Burgess, and no 
relation representative, contractual or fidu
ciary between the defendants was shown 
to exist, and the defendant James Burgess 
was improperly made a party to the action. 
—That the defendant Matthew Burgess was 
entitled to a new trial on the ground that 
he was prevented from attempting to prove 
his defence on cross examination of the plain
tiff's witnesses; and on the ground of the 
improper reception of evidence of correspond
ence and conversations between the defendant 
James Burgess and the plaintiffs, after 
Matthew Burgess had ceased to be a trustee. 
—Atkinson v. Smith (1859 ) 9 N. B. R. 309 
discussed and not followed. Jones ct al v. 
Burgess et al, 43, N. B. R., 120.

Maintenance — Breach — Quantum 
Meruit—Some time previous to the year 
1891, a verbal agreement was entered into 
between the plaintiff and the defendant, 
under which the plaintiff was to be employed 
in the care and management of the defendant’s 
business, and in return the defendant was 
to afford the plaintiff support and main
tenance during the defendant’s lifetime, and 
at his death was to give to him one-half of 
a certain island belonging to the defendant. 
—The plaintiff entered upon his duties 
and continued to perform his side of the 
agreement until the month of August, 1897, 
when by an injunction order, issuing out of 
the Equity Court, made in a suit in which 
both the plaintiff and the defendant were 
parties, he was restrained from any longer 
interfering with the care or management 
of the defendant’s business and was com
pelled to quit the island.—He accordingly 
handed over to one B. who was acting under 
a power of attorney from the defendant, all 
the property of the defendant in his possession 
and, treating the conduct of the defendant 
as equivalent to a rccisdon of the agreement, 
in the same month of August brought an 
action against the defendant for the value 
of his services during the six years previous 
to the issuing of the injunction order.— 
The jury in answer to a question put by the 
learned judge who tried the case, replied that 
the defendant had annulled and put an end to 
the agreement on the 3rd of August, 1897, 
the day the injunction order was issued, 
and a verdict was found for the plaintiff.— 
In December, 1897, some months after the 
commencement of the action the defendant 
made a deed of the island in question to 
B. upon certain trusts, the nature of which 
did not appear in evidence.—Upon a motion 
for a nonsuit, pursuant to leave reserved 
at the trial, held (per Landry, Hanington, 
Barker and Van Wart JJ.), that although 
neither the obtaining of the injunction 
order nor the making of the deed to B. was 
sufficient to sustain the finding of the jury 
as to the annulment of the agreement, and 
the plaintiff ought, therefore, in strictness 
to be non-suited, vet as there was a point 
of view of the facts which had not been pre

sented to the jury and under which the 
plaintiff might be entitled to recover on a 
quantum meruit, the case should be further 
investigated, and there should therefore be 
a new trial.—Held (per Tuck C. J. and 
McLeod J.), that as there was no agreement 
proved that could be enforced during the 
lifetime of the defendant, and that as the 
obtaining of the injunction order was not 
sufficient to support the finding of the jury 
that the defendant had 'cancelled and put 
an end to the agreement, the plaintiff should 
be non-suited. Frye v. Frye, 34, p. 509.

Onus of proof—Maintenance bond—
In a sun to enforce a lien upon land con
veyed to the defendant by the plaintiffs, 
husband and wife, in consideration of an 
agreement by defendant to support them, 
the onus of proving a breach of the agreement 
is upon the plaintiffs. Ouilette v. LeBel, 3 
Eq., p. 205.

Privity of contract—Defendant contract
ed with one of the plaintiffs, Adams & Co., 
to cut and deliver to it in the Restigouche 
river in the spring of 1915 in time to be driven 
with the corporation drive, a quantity of 
logs.—The contract, after providing how 
the lots should be marked and surveyed, 
contained the following clause: "It is also 
understood anil agreed between the parties 
hereto that all logs cut or procured under 
this contract are cut and procured for the 
Dalhousie Lumber Co. Ltd. and all such logs 
and lumber shall be the property of the 
Dalhousie Lumber Co. Ltd. from the stump.” 
—Held, on appeal, affirming the judgment 
of Crocket J., that there was no privity of 
contract between the defendant Walker and 
the plaintiff, the Dalhousie Lumber Co., and 
Walker having had no written notice of 
any assignment of the contract to the Dal
housie Lumber Co. Ltd., that company was 
not entitled to recover from Walker damages 
resulting from his failure to nut the logs in 
the river as he had agreed with Adams & Co. 
Dalhousie Lumber Co. Ltd. v. Walker, 44, p. 455

Specification, Contract to manufac
ture up to—The plaintiffs agreed to build 
for the defendants in a specified time two 
hundred racks according to specifications 
furnished, and subject to the approval of 
the inspector of the defendants.—At the 
time the plaintiffs made the offer to build 
the racks they asked that in the event of 
their offer being accepted they be furnished 
with a sample rack, which the defendants 
accordingly did.—After considerable delay 
on the part of the plaintiffs, and urging 
on the part of the defendants, the plaintiffs 
notified the defendants that they had forty- 
eight racks completed, and all the materials 
ready to put the remaining one hundred 
and fifty-two together.—Defendants' inspec
tor condemned all the racks manufactured 
and in process of manufacture as not in 
accordance with the specifications.—In an 
action for damages for breach of the con
tract, the jury found, in answer to questions
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uhmitted by the judge, that the racks were 
not in accordance with the contract and 

■reifications, but were in accordance with 
the .-ample rack furnished; they also found 
that the defendants employed a competent 
inspector and he acted in good faith, and 
• hey assessed the damages at 8831.70, for 
which amount a verdict was entered for 
the plaintiffs.—Held, on a motion to set 
. nle the verdict and enter a verdict for the 

■ fendants, that in view of the findings 
that the inspector acted in good faith, and 
that the racks were not manufactured accord
ing to the contract and specifications, there 
must be a new trial.—Lawton Co. Ltd. v. The 
Maritime Combination Rack Co. Ltd., 36, p. 
604.

3. Consideration.

Family agreement—Intentions of In
testate—J. H. died intestate, possessed of 
property worth about $40,000, and survived 
by his widow, two sons and three daughters. 
—Part of his property consisted of lumber 
lands worth about $31,000, which it had lieen 
his intention, known to all the members of 
the family, to give to the sons, who were 
associated with him in his business as a 
lumberman.—A few days before his death, 
in discussing with his solicitor the terms 
of a will he intended to make, he stated he 
wanted his lumber lands and mill property 
to go to the sons, who should continue his 
business and pay his debts, and that he did 
not intend making any provision for the 
daughters.—At a meeting of the family held 
after his death, they were informed of these 
wishes; that performance of an outstanding 
contract by the decease-1 for the delivery 
of a quantity of lumber was being pressed, 
and that his liabilities were $15,(KX) or 
$20,000 though in fact they were $22,000. 
—It was agreed for the purpose of giving 
effect to the deceased's intentions that the 
-ons should assume the debts; that the 
daughters should convey all their interest in 
the estate to the sons; that the sons should pay 
to the plaintiff $5(K), to another daughter $000, 
and should join in a conveyance to the third 
of land given to her by her father, but 
unconveyed by him.—At that time the 
exact condition of the estate was unknown. 
—Before the deed to the sons was executed, 
the solicitor of the deceased present at the 
meeting explained to the daughters their 
legal rights and the effect of the deed.—On 
the true condition of the estate being subse
quently ascertained, the plaintiff sought 
to have the conveyance set aside.— Held, 
that the agreement as a family arrangement, 
entered into for the purpose of giving effect 
to the intentions of the deceased, without 
fraud or misrepresentation, should be upheld. 
Sears v. Hicks, 3 Eq., p. 281.

Improvident contract by aged woman
—William Davidson died in 1890, leaving 
real estate consisting of his homestead and 
lot "A", all of which he left absolutely to 
his wife Helen Davidson, and appointed

her and the defendant William Ferguson 
executors.—In 1898, James Davidson, son 
of William and Helen Davidson, being 
indebted to the defendants William Ferguson 
and Philip Arsenault, became insolvent and 
assigned to Arsenault.—Nearly all the credi
tors, including Ferguson and Arsenault, 
agreed to compromise at ten cents on the 
dollar, but James Davidson made a secret 
agreement with William Ferguson and Philip 
Arsenault that they should be paid in full. 
—By arrangement between James Davidson, 
Ferguson and Arsenault, William Ferguson 
for James Davidson purchased the assets 
from Arsenault as assigneee for $1,000, 
and for the securing Ferguson the balance 
advanced and balance of his old debt against 
James Davidson, Helen Davidson in 1899, 
being then about seventy six years of age, 
without any independent advice, executed 
to William Ferguson a mortgage of lot 
“A" for $822.90.—Ferguson gave James 
Davidson a power of attorney to deal 
with these assets, who, in the name of 
William Ferguson sold and converted them 
into money to an amount greater than 
the mortgage.—In December, 1899, James 
Davidson arranged that his mother should 
sell to Philip Arsenault the said lot "A" 
for $600, $200 of it to go on Arsenault's 
old account against James Davidson, and 
$400 by notes made by Philip Arsenault in 
favour of William Ferguson, and which the 
latter took on his account against James 
Davidson.—Both the mortgage and deed 
were written by James Davidson, and Helen 
Davidson had no independent advice and 
had become of feeble intellect.—In March, 
1900, Helen Davidson made a will leaving 
all her property to her son James and his 
family.—William Ferguson drew this will, 
was named in it an executor, and had full 
knowledge of its contents.—In December, 
1902, James Davidson being indebted to 
William Ferguson to the amount of $1,250.97, 
Helen Davidson, at the request of William 
Ferguson and James Davidson, gave a 
mortgage of the homestead to Ferguson 
for $1,250.97 to secure that amount, which 
was shown by the evidence to be the total 
sum due from James Davidson to Ferguson 
at that time.—Helen Davidson lived prac
tically all the time with James Davidson, 
and he had great influence over her, which 
fact was well known t-. both Ferguson 
and Arsenault.— Held, that the first mort
gage to Ferguson, made in March. 1899, 
was discharged and must be set aside, as 
the amount which it had been given to 
secure had been paid in full.— Held, that 
the conveyance to Arsenault, made in 
December, 1899, must be set aside, as 
obtained through undue influence and pres
sure on the part of James Davidson, and 
solely for his benefit; and on the ground of 
the mental weakness of the grantor, and 
that she had no independent advice; that 
Arsenault, as he knew the relation which 
James Davidson occupied with regard to 
the grantor, and all the circumstances in 
connection with the transaction, stood in 
no better position than James Davidson
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would stand, and was bound by, and respon
sible for, any acts committed by Davidson, 
or omitted to be done by him.— Held, that 
the second mortgage to Ferguson, made in 
December, 1902, must be set aside, as ob
tained through undue influence and j ressure 
on the part of James Davidson and William 
Ferguson, and solely for their own benefit; 
that Ferguson had the same knowledge of 
all the facts as Arsenault, and was bound in 
the same way by the acts and omissions of 
James Davidson; that the grantor had no 
independent advice, and was so deranged 
mentally as to be incapable of transacting 
business. McGaffigan et al v. Ferguson 
et al, 4 Eq., p. 12.

Improvident contract — Fraud — Op
pression—In an action brought to recover 
the amounts due on three several promissory 
notes the defendants pleaded an equitable 
plea.—The Court being of the opinion that 
the facts set up thereby disclosed such an 
inadequacy of consideration, accompanied 
by other circumstances, as would justify 
a jury in finding that there was fraud in 
the transaction and that it was unconscion
able, gave judgment for the defendants on 
demurrer.—Held (per Barker J.), while 
parties competent to contract may render 
themselves liable to pay any rate of interest 
which they agree to pay, Courts of Equity 
have held that the repeal of the Usury Laws 
has not interfered with their jurisdiction 
to relieve those who have been led into 
making improvident bargains, unconscion
able in their nature and entered into under 
circumstances of fraud or oppression. Mac- 
Pherson v. McLean et al, 34, p. 361.

Judgment by confession etc.—S., in
consideration of B. giving him a confession 
of judgment and other security for a debt 
due him by B., gave B. a verbal promise 
to pay two promissory notes of B. in favor 
of A., but did not pay them.—B. assigned 
his right of action against S. to the plaintiff, 
the executrix of A.— Held, that the promise 
by S. to pay the notes was an original promise 
founded on a new consideration and was not 
a promise to pay the debt of another within 
the Statute of Frauds, and need not be in 
writing. Allen F.xecutrix v. Sheyn, 35, p. 
635.

Nudum Pactum—Upon information sup
plied by the plaintiff, the defendant pur
chased certain property held by a bank 
as security for advances to the plaintiff’s 
father, which re-sale yielded a surplus after 
meeting a liability the defendant had assumed 
for the benefit of plaintiff’s father.—The 
defendant promised the plaintiff that in 
the event of there being a surplus it should 
belong to him.— Held, that the plaintiff 
and defendant were not partners, entitling 
the plaintiff to share in the profits from the 
re-sale of the property, and that the defend
ant's promise, which was not a declaration 
of trust was nudum pactum. Leighton v. 
Hale, 3 Eq., p. 68: 37 N. B. R„ p. 545.

Open offer—Acceptance—The defend
ants, by public advertisements, offered a 
piano as a prize to the person who would 
guess most nearly the weight of a large 
block of soap, exposed for that purpose at 
a public exhibition.—Three persons were 
chosen to act as judges and determine the 
winner.—It was also a condition that the 
participants in the contest should buy 
and give defendants' soap a fair trial.— Held, 
on demurrer, that there was a consideration 
for the contract.—Where a person by public 
advertisement agrees, on the performance of 
any defined act or condition, to pav a specific 
sum of money, he becomes bound on notice 
by any one who in fact does the act or 
performs the condition, provided the act 
or condition is not illegal. Dunham v. St. 
Croix Soap Mfg. Co., 34, p. 243.

Partial failure of consideration—V., 
desirous of purchasing a lot of land in pos
session of F., was negotiating with him 
about it, but no agreement of purchase had 
been arrived at.—\V., a dealer in cattle, 
went to V. and offered to purchase from 
him two head of cattle.—He refused to sell, 
stating that he wished to exchange them 
with F. for the land.—W. then went to F. 
and agreed to extinguish a debt of $79. 
that he had against him, if he would convey 
the land to V.—W. went again tu V. and offer
ed him the land in exchange for the two head 
of cattle and his note for $20.—This offer V. 
accepted.—F. gave V. a warranty deed 
of the land and V. gave W. his note for $20. 
—W. selected the cattle, asked V. to turn 
them out and said he would come again 
and take them away.—V. recorded the deed, 
but discovering that F. had no title on the 
records, told W. he could not have the cattle. 
—W. afterwards went and took the cattle 
from V’s pasture without his consent.— 
V. alleged that W. told him that F. had a 
good title and agreed to give him a good 
title and if he did not do so the bargain was 
to be off.—W. denied that he told V. that F. 
had a good title or that he agreed to give
V. a good title.—In an action of trover in 
the County Court to recover the cattle and 
note, the judge told the jury that if they 
believed V’s version of the transaction, the 
title in the cattle did not pass, and there 
was evidence upon which they might find 
for the plaintiff.—The jury found for the 
plaintiff. — Held, on appeal (per Landry, 
Barker, McLeod and Gregory JJ.), that V., 
having accepted and registered the deed 
under the contract, the consideration had 
not entirely failed and V. could not rescind 
the contract and sue in trover for the cattle 
and note without reconveying or offering 
to rec invey the land, and that the appeal 
should be allowed and a nonsuit entered. 
— Held (per Tuck (\ J. and Hanington J.), 
that under the finding of the jury the con
sideration for the contract entirely failed, 
and the title to the cattle did not pass t»
W. and V. was entitled to recover in trover. 
Vanbuskirk v. VanlVart, 36, p. 422.

Promise to pay accommodation note— 
Nudum pactum—Semble, that where the
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payee (deceased) on endorsing a promissory 
:ivte for the accommodation of the maker 
promises without consideration to pay it, 
and the holder compels payment by the 
payee's estate, an action for the recovery of 
thé amount lies by the estate against the 
maker, the contract to pay being without 

( nsideration. Johnston v. Hozen, 3 Eq., 
Ml

4. Construction of Contract.

Civic concession to industry—By agree
ment between A. and the town of N., A. 
agreed to organize a company, erect a factory 
in the town of N., maintain and operate the 
same for twenty years, and employ an 
average of seventy-five hands during the 
same period, and the town agreed to make 
certain concessions to the company and to 
lend it $20,000 repayable without interest 
by annual instalments of $1,000, to be 
secured by a mortgage on the company's 
property with the provision that the com
pany might at any time repay the balance 
of the loan "at the then cash value figured 
at the rate of four per centum per annum."— 
The company was organized, the factory 
built as agreed, and a mortgage given in 
pursuance of and referring to the above 
agreement, and the factory was insured 
for $20,000, payable to the town “as its 
interest may appear."—After three years 
the company ceased to operate and went 
into liquidation, and shortly after that the 
factory was burned.—Two instalments had 
been paid and one was overdue.—Held, 
the town of N. was entitled out of the insur
ance money to retain the amount of the 
overdue instalment with interest, and the 
liquidator was entitled to have the mortgage 
discharged on the further payment to the 
town out of the insurance money of an 
amount equal to the cash value of the future 
instalments at the date of payment on the 
basis of 4 per cent, compounded annually. 
In re The Anderson Furniture Co. Ltd., 
3y, p. 13».

Evidence re technical meaning—A
contract in wnting made for clearing the 
right of way of a railway contained a clause 
under which the plaintiff agreed "to do and 
complete all the right of way, clearing be
tween stations 4»0and 714 in conformity with 
the specifications" for thirty dollars per acre. 
— Held, that extrinsic evidence was properly 
admitted to show that amongst railway 
contractors and in railway construction 
work the words “right of way clearing" had 
acquired a special anil technical meaning, 
tnd applied only to land requiring to lie 
li are! and not to the full area of the right 
f way. Laine et al v. Kennedy et al, 43, 

p. 173.

"Hole", Rate per—Rivetting and bolt
ing—Under a contract to "drill or punch 
all holes required in the iron-work on the 
extension of the Intercolonial Railway Sta
tion, Saint John, N. B., according to plans

and specifications, at the rate of five cents 
per nole, which will include rivetting and 
bolting up," the persons doing the work 
are entitled to be paid for each separate hole 
in each separate plate required for the work, 
and are not restricted to the holes at the 
places designated upon the plans and speci
fications, that is, where the plates arc nvetted 
or bolted. Wilson et al v. Clark et al, 38, 
p. 69.

Implied covenant—Mutual knowledge
—Plaintiff contracted with the defendants 
for three hundred and thirty hours dredging 
in the harbour of Saint John with a specific 
dredge and appliances, and for so much 
longer as the city migiit require on giving 
notice at the expiration of that period, to be 

aid for at the rate of $400 per each eleven 
ours, subject to deductions and allowances 

agreed upon for time lœt (1) when the 
dredge was unable to work by reason of 
injury to the plant or machinery, and (2) 
where the work could not go on by reason 
of stormy weather.—The water was too 
deep at high tides for the dredge to work, 
and there was, therefore, delay caused in 
this way.—Both parties were aware at the 
time the contract was made that the high 
tides would interfere with the work, but 
there was no provision for any deduction or 
allowance on that account.— Held, that a 
verdict for the plaintiff, ordered on a con
struction of the contract that there was an 
implied covenant that the defendant should 
pay for the time lost by reason of the high 
tides, was erroneous, and should be set 
aside and a new trial granted. Connolly 
v. The City of Saint John, 36 N. B. R., p. 411; 
35 S. C. R , p. IS6.

Inspection—Status of official—The acts
of a person assuming to exercise the functions 
of an office to which he has no legal title, 
may be, as regards all persons except the 
holder of the legal title to the office, legal 
and binding; a new trial was ordered in an 
action to recover the purchase money paid 
for a carload of potatoes sold under a contract 
which required them to be inspected by an 
officer under “The Destructive Insect and 
Pest Act" (9 and 10 Edw. VII, c. 31, Dom.) 
where the trial judge withdrew the case from 
the jury and ordered judgment for the plain
tiff, on the ground that the person who made 
the inspection while acting de facto as an 
officer under the act was hot in fact a properly 
appointed officer under the act and therefore 
the buyer had a right to rescind the contract 
and recover back the purchase money. 
Fawcett v. Hatfield et al, 44, p. 33».

Intention of parties—Where the in
tention of the parties is known, the Courts 
always give effect to that intention if the 
language of the contract will at all permit 
of it. McKean v. Dalhousie Lumber Co. 
Ltd., 40, p. 218.

Interest—Delay in completing con
tract—A contract between C., the defendant, 
a contractor with the department of railways
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and canals of the Dominion Government, and 
M., the plaintiff, a subcontractor, provided 
that for 1145,000 to lie paid to him, he was 
to complete certain work for the defendant, 
and that the payments should lie made (less 
ten per cent.) monthly as the work progressed 
according to the estimate of the government 
engineer in charge.—The work on the prin
cipal contract was to be completed on the 
30th of September, 1891).—It was not com
pleted for more than one year after that date, 
but the delay was not the fault of the plaintiff. 
—There was no stipulation in the contract 
in reference to the payment of interest or 
any sums due but not paid.—M's claim was 
disputed.—On an action being brought, it 
was established that he was entitled sub
stantially to what he claimed.— Held (per 
Hanmgton, Landry, Barker and McLeod 
JJ., Tuck C. J. and Gregory J. dissenting >, 
that the plaintiff was not entitled to interest, 
lus claim not being for a sum certain payable 
by virtue of a written instrument at a 
time certain within the meaning of section 
175 of 00 Viet., c. ‘24.— Held (per Tuck C. J., 
Hanington and Gregory JJ.), that if the 
plaintiff had been entitled to interest the 
rate would not be restricted to five per 
cent, under the Statutes of Canada, 03-04 
Viet., c. 29, the contract having been entered 
into before the passing of the act. Mayes 
v. Connolly, 35, p. 710.

Option, Exercising—Reasonable time
—The plaintiffs and defendant on May 30th, 
1902, entered into a written contract by 
which the defendant was to ship 20,000 
box shocks from St. John, N. B. to Liverpool, 
England, as quickly as possible after receipt 
of specifications and “buyers to have the 
option to extend the contract for 12 monthly 
shipments of 20,000 to 30,000 boxes after 
receipt of this sample shipment.”—The 
20,000 shocks were shipped in two cargoes 
arriving at Liverpool on September 9th and 
October 3 and 4 respectively.—< >n November 
8th the plaintiffs wrote asking for the twelve 
monthly shipments.—The defendant on Nov
ember 12th replied declining to fill the order 
on the ground that there was an unreason
able delay on the part of the plaintiffs in 
exercising their option.— Held, reversing 
the judgment of Landry J., that this was an 
absolute contract to deliver the monthly 
shipments if requested to do so, and in 
the absence of notice or some other action 
by the defendant the plaintiffs were not 
bound to exercise the option within a reason
able time. Jones et at v. Cushing, 39, p. 244.

Patents and Improvements, Assign
ment of—Defendant was the inventor and 
owner of a patented snow plough, and by 
an agreement with K., sold to him a one-half 
interest in the invention and all improve
ments that subsequently might be made.— 
The invention proving unsatisfactory, defend
ant constructed a new plough which was an 
improvement in many important respects 
upon the original invention, and sufficiently 
dissimilar to it as not to be an infringement, 
and had it patented as a new invention.—

In a suit by K’s administrators to secure 
to them a one-half interest in the new patent, 
the defendant contended that the plough wa 
a new invention and not an improvement of 
the old invention.— Held, that it did not 
amount to more than an improvement within 
the meaning of the agreement. Jones et al 
Administrators Kennedy, v. Russell, 1 Eq., 
p. 232.

Sale of stock—By an agreement entered 
into between the plaintiff and the defendant, 
the defendant agreed to sell the plaintiff 
the profits of twenty shares of dredging 
stock for 82,000.—This agreement further 
provided that on the winding up or the selling 
out of the company, the plaintiff was to 
share in its profits or losses on a basis of 
twenty shares.—After carrying on the busi
ness for a season, the company sold its 
plant.—At the time of the sale the plaintiff 
had paid 81,500 on account of the purchase 
price.—After the sale was concluded, the 
defendant paid the plaintiff $1,500, which 
he claimed was all the latter was entitled 
to, as he had failed to pay the full amount 
of the purchase price although frequently 
asked to do so.—On an action for an ac
counting, held that the plaintiff was entitled 
to an account of the profits of twenty shares 
of the stock of the company, and also for an 
account of the money received by the defend
ant for the twenty shares on the sale of 
the plant. Stocker v. Smith, 43, p. 37. For 
failure to pay up when called on—see 
Pugsley v. Fowler et al, 4 Eq., p. 122.

Shipment by express — Attendant’s 
contract—Separate boxes of foxes were 
shipped under a contract containing a clause 
providing that in case of car load shipments, 
if the owner or attendant travel accompany
ing the animals, free transportation will be 
furnished the attendant, and the animals 
during transportation in charge of the attend
ant, will be at the owner's risk.—On the 
back of the contract was an attendant's 
contract, signed by the shipper, providing 
that if free transportation was furnished 
by the company it would not be liable for 
any injury or loss occurring to the owner 
or attendant.—One of the owners travelled 
on the same train as the foxes, but not in 
the same car, the foxes being in the express 
car with the other express parcels.—No free 
transportation was furnished.— Held, that 
the attendant's contract only applied in 
case of car load shipments, and the learned 
trial judge was right in directing the jury 
that it did not apply to the shipment in 
question, and the company was liable if the 
foxes died during transportation through its 
negligence. Trenholm v. The Dominion Ex
press Company, 43, p. 98.

Telephone company—Sale of com
pany—By agreement, which was to be in 
force for ten years, The Cumberland Tele
phone Co. and the Central Telephone Co. 
were to have the use of each other’s lines 
and of any connections either then had or 
might thereafter acquire over the lines of
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uny other company.—Shortly after the 
iking of the agreement, the Central Co.

; 1 its property to the New Brunswick 
lephone Co.—By its charter the Central 

C had power to amalgamate with any 
• :;vr company, and the act of incorporation 
: the New Brunswick Co. empowers it to 

uire other telephone Unes.—The agree- 
,nt of sale provided that the Cumberland 

O,, should have, by virtue of its agreement 
with the Central Co., the use of so much of 
the New Brunswick Co.’s lines as were 
acquired from the Central Co.—The Cum- 
N'rland Co. sought to restrain the sale unless 
provision were made in the agreement of 
sale that it should have the use of the whole 

y stem uf the New Brunswick Co.— Held, 
that the bill should be dismissed.— Held, 
also, that the sale and purchase being within 
the powers of the companies could not be 
objected to, and even if it were ultra vires, 
that plaintiffs had no status entitling them 
to raise the question.—Semble, that the sale 
iiould not have been enjoined even if the 

New Brunswick Co. hail not assumed the 
ontract of the Central with the Cumberland 

Co. New Cumberland Telephone Co. Ltd. 
y Central Telephone Co. Ltd., 3 Eq., p. 385.

lime—Essence of contract—Time is 
of the essence of a unilateral agreement, such 
as an option to purchase land. Freeman 
v. Stewart, 2 Eq., p. 365.

Voting contest—A newspaper held a 
voting contest in order to increase its cir
ulation and offered to give a trip to the 

live ladies obtaining the greatest number 
of votes.—The terms of the contest further 
provided that the lady who obtained the 
greatest number of all the votes cast had 
the right to choose the chaperon of the 
party.—The plaintiff obtained the greatest 
number of votes and appointed H. chaperon. 
—A few days later she changed her mind 
and appointed M. chaperon.—The newspaper 
•.vas not prejudiced by the change and the 

inager of the newspaper agreed to it.— 
Subsequently the directors of the newspaper 
notified the plaintiff that, having appointed 
H. she could not reconsider her choice.— 
When the tickets for the trip arrived, the 
newspaper tendered one to the plaintiff. 
—She refused to accept it, because she was 
not tendered one for M. as well and obtained 
an injunction, restraining the defendant 
from delivering a ticket to H.— Held, that 
the plaintiff had the right to change her 
mind and was entitled to receive as damages 
the price of the chaperon’s ticket and certain 
expenses incurred in preparing for the tnp.— 
Held, that the appointment of the chaperon 
was not in the nature of an execution of a 
p aver. Murchic V. The Mail Puh'g Co. Ltd., 
42, p. 36 C. D.

5. Enforcement of Contract.

Agreement to assign leasehold interest
—Where in a suit for specific performance of 
an alleged agreement to assign a leasehold

interest in land with building thereon in 
consideration of an indebtedness to the 
plaintiff by the defendant for repairs to the 
building, it appeared that the plaintiff went 
into possession, collected the rents, and made 
repairs, but that these acts were consistent 
with the e\idence of the defendant that the 
plaintiff was given the management of the 
property for the purpose of paying defendant’s 
indebtedness to him, the Court refused to 
grant specific performance, but decreed that 
the plaintiff was entitled to a lien on the 
property for the amount of the debt and any 
money properly expended in respect of the 
property.—Under the above circumstances 
neither party was allowed costs of suit. 
Johnson v. Scribner et al, Eq. Cas., p. 363.

Conditions precedent—See Title "Ac-

Impossibillty of performance—See cases
discussed in McKean v. Dalhousie Lumber 
Co., 40, p. 218.

Lease of line of railway—By an agree
ment the plaintiffs were to lease their line 
of railway to the defendants upon the con
dition inter alia that the defendants would 
run a passenger train each way each day 
between stations A. and B.—The lease was 
not executed, but the defendants went into 
possession of and operated the line.—The 
plaintiffs alleged in their bill that at the time 
of the agreement, as was known to the defend
ants, they were under contract with the 
government of New Brunswick to run a 
passenger train each way each day between 
A. and B., but the contract was not set 
out in full.—In 1897 a lease was executed 
by the plaintiffs and defendants by which 
it was provided that the defendants would 
run a passenger train one way each day 
between A. and B., “and if and whenever 
it may be necessary to do so in order to 
exonerate the (plaintiffs) from its liability 
to the government of New Brunswick then 
the (defendants) will run at least one train 
carrying passengers each way each day.”— 
On July 31, 1899, the Attorney-General of 
New Brunswick gave notice to the plaintiffs 
that their contract with respect to running 
a passenger train each way each day between 
A. and B. must be enforced, but no further 
proceedings with respect to the matter were 
taken by the government, though the de
fendants continued to run a passenger train 
but one way each day.—It did not appear 
whether the notice of the Attorney-General 
might not have been given at the plaintiffs' 
instance.—On a motion for an interlocutory 
mandatory injunction in this suit which 
was brought to compel the defendants to 
run a passenger train each way each day 
between A. and B., held, that no case was 
made out for relief by mandatory injunction, 
which will only be granted where necessary 
for the prevention of serious damage, and 
that the question raised was merely one of 
pecuniary damages between the plaintiffs 
and defendants, for which the defendants 
were well able to account to the plaintiffs,
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and which by the lease of 1897 the plaintiffs 
had agreed to accept in event of their lia
bility, if any, to the government anil that 
it did not appear that such liability had 
arisen. Tobique Valley Railway Co. v. 
Canadian Pacific Railway Co., 2 Ëq., p. 195.

Maintenance for life and annuity—
A farm was conveyed by an aged couple 
to their daughter, and on the same day she 
and her husband entered into a written 
agreement with the vendors to board them 
on the farm and to pay them an annuity 
in consideration of the conveyance.— Held 
tl) that the vendors had a lien on the land 
for the performance of the agreement ; 
(2) that the Court could not decree specific 
performance of the agreement. Cunningham 
v. Moore, 1 Eq., p. 110.

Moncton Civil Court Commissioners—
The declaration alleged that under Act 53 
Viet., c. 00, a Court for the trial of civil 
causes was established in the City of M. that 
a commissioner of the said Court was to be 
appointed by the governor in council, that 
the salary of the said commissioner was to 
be fixed by the city council of the city of M. 
and paid out of their funds, that pursuant 
to the act the plaintiff was appointed com
missioner and his salary was fixed by the 
city council at $600 per annum, that he had 
performed the duties of the office and was 
entitled to be paid the salarx, but the defend
ant had refused to pay.—Held, on demurrer 
(per Hanington, Landry, Barker, McLeod 
and Gregory JJ. that the declaration was 
good, as it alleged a statutory liability to 
pay the plaintiff out of the city funds. Kay 
v. The City of Mom ton, 30, p. 202.

Partnership contract—Abandonment 
of interest—In November, 1902, the plain
tiff and the defendant F., with a number of 
others formed a syndicate for the purpose 
of acquiring options and purchasing land 
with a view to sale.—The transaction was a 
large one, involving the purchase of some 
200,000 acres of land in the Northwest Terri
tories, and before the land was finally dis
posed of the syndicate was compelled to 
pay the owners the sum of $00,000.—The 
agreement between the plaintiff and F. was 
verbal, and at the time it was made the 
plaintiff paid the sum of $200.—On the 30th 
of March, 1903, the defendant F. wrote to 
the plaintiff to hold himself in readiness to 
raise $2,000 "to hold your corner of the 
deal,” and that if they had to call upon him 
it would be at short notice.—The plaintiff 
took no notice of this letter and made no 
preparation for securing the money.—On the 
14th of April, 1903, F. telegraphed the 
plaintiff as follows: "Three thousand dollars 
absolutely necessary to hold your interest 
in the land deal.—Will I draw?—Wire.”— 
To this the plaintiff sent no reply.—In 1903, 
the plaintiff learned that the speculation had 
been successful and that large profits had 
been made, but it was not until 1907 that 
this suit was brought.— Held, that in view 
of the special nature of the transaction, the
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plaintiff's refusal to contribute his share of 
the money required to complete the pur
chase, and his refusal to answer or take any 
notice of both letter and telegram, justified 
the defendants in acting on the assumption 
and belief that he had entirely abandoned 
the contract and his interest in the purchase, 
and that he did not intend being any longer 
bound by it.— Held, also, that the plaintiff'- 
delay in commencing a suit until long after 
he knew that a large profit had been made 
by a re-sale of the land, was, in the absence 
of any satisfactory explanation, evidence that 
his failure to pay the money, and his refusal 
to answer either the letter or telegram, were 
in fact intended at the time as an abandon
ment of all interest in the transaction 
Pugsley v. Fowler et al, 4 Eq., p. 122.

Resulting trust—See post, section 11 
Statute of Frauds. Col. 11*5.

Sale of logs—An agreement for the sale 
of logs contained a condition that the logs 
were to be surveyed by any surveyor the 
vendee might have in his employ and that 
such survey was to be final.—Held, that 
proof of such a survey was, in the absence 
of any charge of fraud <-r inoompetency on 
the part of the vendee’s surveyor, a condition 
precedent to the plaintiff's right to recover 
the price of the logs, and that the trial 
judge was in error in rejecting the evidence 
of such surveyor on the ground that he was 
not proved to have been a duly sworn sur
veyor, appointed by the municipality and 
under bonds. Patterson v. Larsen, 36, p. 4.

Specific performance to give bill of 
sale —Specific performance will be decreed 
of an agreement to give a hill of sale upon 
ascertained furniture, sold and delivered 
upon credit in reliance upon such agreement. 
Jones v. Brewer, 1 Eq., p. 630.

Specific performance to transfer trade 
mark -In March, 1891, the firm of G. S. 
DeF. & S., consisting of the defendant, 
H. W. DeF., and his brother, C. W. DeF., 
registered a trade mark for a certain blend 
of tea known as "Union Blend," which 
was prepared under a formula made by 
the defendant.—In May 1901, C. W. DeF. 
assigned his interest in the trade mark to 
the defendant and shortly after seems to 
have retired from the business.—In May 
1908, the business was put into a joint stock 
company in which the defendant was by far 
the largest stock holder, he paying for his 
stock by assigning to the company all his 
interest in the business, which he valued 
at $50,000.—This assignment, dated June 
29th, 1903, after particularly setting out 
the real estate and chattels personal, contained 
the following, "and all personal property 
of whatsoever nature and description owned 
by the said H. W. DeF. in connection with 
the business of the said H. W. DeF.”— 
There was also a covenant in the assignment 
that the defendant would execute and deliver 
all papers necessary to give a perfect title 
to the property.—The trade mark itself
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w.is not specifically mentioned in the assign- 
: . nt.—The defendant was elected president

this company and for two years this trade 
: :;irk was used and the business carried on,
, iiiefly under his management.—In May, 
in 10, the company being insolvent assigned 

■ the plaintiff under Chap. 141, Con. Stat.
N. B. (1903).—On investigation, the 

plaintiff found that there was no specific 
i -ignment of the vrade mark to the com- 

; inv which could be used for registry under 
! he Trade Mark Act.—Held, that the words 
; ed in the assignment were amply compre- 

la-nsivc to pass the trade mark, and that 
the defendant was bound to execute a specific 
alignment of it to the plaintiff as assignee 
t • the company. Tilley, Assignee of deForett, 
v. Deforest et al, 4 Eq., p. 343.

Sub-let contract—Sec Lynch v. Wm. 
Richards Co. Ltd., 3S, p. 160; South West 
River Driving Co. v. Lynch, 3S, p. 242; 
McLaughlin v. Tompkins, 44, p. 249.

Telegraph company—Exclusive rights
Notice of contract—The E. & N. A. Rail

way Co. were incorporated in 1864 under the 
laws of the province of New Brunswick and 
in 1809 owned a line of railroad from Fairville, 
N. B., to Vanceboro, on the boundary of 
the state of Maine.—In that year they entered 
into an agreement with the plaintiffs, a com
pany incorporated in the state of New York, 
giving the latter the exclusive right to erect 
and maintain upon the land of the railroad, 
lines of telegraph which should be the exclu
sive property of the plaintiffs.—The E. 
and N. A. Rwy Co. agreed to transport 
gratis employees of the plaintiffs, and ma
terials used by the plaintiffs in erecting and 
maintaining the lines, and not to transport 
the employees and materials of any other 
telegraph company at less than the usual 
rates.—The plaintiffs were to maintain one 
wire for the use of the railroad, and to furnish 
telegraphic facilities and supplies at a 
number of stations on the road.—The 
plaintiffs constructed lines of telegraph, and

nnected them with their system in the 
-ute of Maine.—In 1878 the E. & N. A. 
Rwy. Co.’s road was sold under a decree 
of the Supreme Court in Equity to the 
St. J. & M. Rwy. Co., by whom it was 
run until 1883, when it was leased to the 
N. B. Rwy. Co. for 999 years.—Both of 
these companies had notice of the agreement, 
and acted upon it.—In 1888 the C. P. Rwy. 
Co. obtained running powers from the N. B. 
Rwy. Co. over the line, and permission to 
construct a line of telegraph along the 
railroad. To prevent the construction of 
the line of telegraph, as being in breach 
of the agreement of the E. & N. A. Rwy. Co. 
with them the plaintiffs obtained an ex parte 
injunction order, which it was now sought 
to dissolve.— Held, (1), that the agreement 
of the E. & N. A. Rwy. Co. with the plaintiffs 
was not void as an agreement in restraint 
of trade, or as creating a monopoly, and 
being contrary to public policy; (2) that 
the agreement in respect to tne transportation 
of employees and materials was not invalid

under section 240 of 51 Viet., c. 29 (D); 
(3/ that the plaintiffs, though incorporated 
in the state of New York, could validly 
contract with the E. & N. A. Rwy. Co. 
and enforce the agreement by a suit brought 
in this country; (4) that the agreement was 
not invalid under section 92, sub-section 10a 
of the B. N. A. Act 1867; (5) that the N. B. 
Rwy. Co., having leased the road with 
notice of the agreement, and having ac
quiesced in it, were bound by it. Western 
Union Telegraph Co. v. A*. B. Ruy. Co., 

C. P. Rwy. Co., and St. J. tV Maine Rwy Co., 
Eq. Cas., p. 338.

6. Evidence to vary.

Agreement in writing—Secret trust—
On September 7th, 1907, a written agreement 
was entered into between the plaintiff D. D., 
and the defendants C. McM. and L. McM. 
for the sale of certain lands, the title to which 
was vested in the defendants, for the sum of 
$200.—At the time there was a verbal 
understanding between the parties to the 
agreement and S. D., the mother of the 
plaintiff, that the agreement was only to be 
used to raise money to pay the creditors of 
the plaintiff and S. D., and was not to be 
used for any purpose until the assent of 
R. C. D., the father of the plaintiff, had been 
obtained.—The agreement was never used 
for the purpose of paying the creditors and 
the assent of R. C. D. to it was never ob
tained.— Held, that the agreement was 
valid, although the assent of the plaintiff’s 
father was never obtained, and that the verbal 
agreement not to use was only a collateral 
agreement, and did not affect the validity 
of the agreement itself.—Held, also, that 
the defendants are liable to account to 
the plaintiff for the moneys received by 
them on the sate of the property, subject to 
the trust that such moneys be held for the 
benefit of the creditors of the plaintiff and 
his mother. Donald v. McManus et al, 
4 Eq., p. 390.

Composition deed—The plaintiff's credi
tors, under a composition deed, sought to 
recover from the sureties of the compounding 
debtor an instalment based on the debt 
signed for, which was greater than the debt 
they were entitled to rank for according 
to the schedule of creditors attached to 
the composition deed.— Held, that the 
plaintiffs were not precluded from recovering 
on the ground that there had been a variation 
of the contract. Sellich et al v. Grosweiner, 
38, p. 73.

7. Formation of Contract.

Advertisement, Offer by—Public com
petition—The defendants, by public ad
vertisements, offered a piano as a prize to 
the person who would guess most nearly 
the weight of a large block of soap, exposed 
for that purpose at a public exhibition.— 
Three persons were chosen to act as judges
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and determine the winner.—It was also a 
condition that the participants in the contest 
should buy and give defendants' soap a fair 
trial.— Held, on demurrer (1) that there 
was a consideration for the contract; (2) 
that the contest involved skill and judgment 
and did not come within the meaning of a 
lottery; (3) that the general allegation of 
the performance of all conditions necessary 
to entitle the plaintiff to recover was, on 
demurrer, a sufficient averment of the 
performance of such conditions.—Where a 
person by public advertisement agrees, on 
the performance of any defined act or con
dition, to pay a specific sum of money, he 
becomes bound on notice by anyone who in 
fact does the act or performs the condition 
provided the act or condition is not illegal. 
Dunham v. St. Croix Soap Mit. Co., 34, p. 
243.

Competition at exhibition—Three pro- 
prietors of blends of tea exhibiting their 
teas at a public exhibition held by the 
defendant society allowed their teas to lie 
judged by a committee appointed by the 
society, in competition for a gold medal 
offered by the society.—During the exhi
bition each of the competitors served the 
public gratuitously with samples of made 
tea, and tea was served by them to the 
committee in the same way that it was 
served to the public.—The committee having 
awarded the medal to the plaintiff, a com-

ftttitOT, held, that there was consideration 
or the offer, entitling the plaintiff to the 
medal.—Where the executive of the above 

society adopted a resolution to award medals 
to all displays of merit or excellence of goods 
on exhibition, the awards to be made by 
regularly appointed judges; and the general 
manager of the exhibition, who was vice- 
president of the executive, and a member 
of a committee of three to appoint judges, 
thereupon arranged the above competition 
and with a co-member of the committee 
to select judges, named the judges for the 
competition, it was held that the competition 
must be taken to have been instituted by the 
society. Peters v. The Agricultural Society, 
District Ho. 34, 3 Eq., p. 127.

Consensus ad idem wanting—In a
suit for specific performance of an alleged 
iarol agreement for the sale to the plaintiff 
>y the defendant of a piece of land, the bill 

alleged the agreement to be that the plaintiff 
should take the land subject to a mortgage 
on payment to the defendant of S 100.00. 
—The plaintiff's e\ idence proved the agree
ment, to be that the amount payable to the 
defendant was to be secured to him by a 
second mortgage on the land.—The defend
ant’s evidence proved that the plaintiff 
was to pay off the mortgage then on the 
land, and give the defendant a mortgage 
for amount payable to him.— Held, that 
there was no concluded agreement between 
the parties, and that the bill should be dis- 
misled, but, under the circumstances, with
out costs. Calh ‘i v. Brewster, 1 Eq., p. 
529.

Consensus ad Idem—See Kennedy Island
Mill Co. Ltd. v. The St. John Lumber Co., 
38, p. 292.

Locus of contract—The plaintiff, an
extra-provincial corporation sued defendant 
on a contract made in New York, by which 
plaintiff was to ship goods at Toronto to 
defendant in Sussex, N. B., by freight, 
defendant to pay freight.—The plaintiff 
shipped the goods by express and prepaid 
the charges which were afterwards paid by 
the defendant.— Held, this was not carrying 
on ousiness within New Brunswick as 
the title to the goods passed in Toronto 
Culbert v. The McCall Co., 40, p. 385.

See also Payson v. The Equity Fire Insur
ance Co., 38, p. 436.

8. Illegal Contracts.

Appropriation of payments—When a
debtor pays money on account to his creditor 
and makes no appropriation, the creditor 
has the right of appropriation and may 
exercise the right up to the last moment 
by action or otherwise; he may even appro
priate in satisfaction of a debt for which 
no action would lie by reason of the illegality 
of the transaction out of which the debt 
originated. Mayberry et al v. Hunt et al, 
34, p. 628.

Assignment of a franchise—The South
west River Driving Co. and the Upper 
South-west Miramichi Log Driving Co., 
incorporated companies, having the exclusive 
right within certain limits to drive the 
lumber cut on the South-west Miramichi 
and collect the tolls fixed by statutory au
thority therefor, made an arrangement with 
the plaintiff to do the driving for the season 
of V.iUl, and to receive as compensation the 
tolls allowed the corporations by law.—In 
an action by the plaintiff against the defend
ant company for tolls for driving its lumber, 
the trial judge ruled that there was no 
liability from the defendants to the plaintiff. 
— Held, (per Tuck C. J., Barker and McLeod 
JJ., Hanington anil Landry JJ. dissenting), 
that the ruling was right that the powers 
conferred and duties imposed by the legis
lature on the driving companies could not 
be delegated or transferred, and no action 
could be maintained on u contract based 
on such transfer. Held (per Hanington and 
Landry JJ.), that the arrangement between 
the driving corporations and the plaintiff 
was a reasonable and proper method of 
carrying on the work which by their acts of 
incorporation the companies were bound to

tierform, and, having been made with the 
mowledge and consent of the defendant 
company, it is liable to the plaintiff on an 

express or implied contract to pay the 
amount agreed upon. Lynch v. William 
Richards Co. Ltd., 38, p. 160.

Assignment of lumber driving fran
chise—The plaintiff, an incorporated com-
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, my, with the exclusive right to drive lumber
wn the South-west Miramichi River within 

the company's limits, and of collecting tolls 
nxed by law therefor, contracted with the 
defendant, in consideration of a bonus to 
hi- paid by him to the company, to allow 
him to do the driving and receive the tolls.

Held, that the contract was against the 
public interest, and invalid. The South-west 
River Driving Co. v. Lynch, 38, p. ‘242.

Crown lands, Sale of—An agreement 
between two intending purchasers of Crown 
land lumber licenses to two lots, neither 
wanting the whole of the lots, not to bid 
against each other at the public sale, but 
that one should bid them in for their joint 
! vnefit is not illegal. Irving v. McWilliams, 
1 Hep, p. 217. Lauglilan v. Prescott, 1 Eq., 
40b followed in McGregor v. Alexander, 2 
Eq., 54.

Distress for rent due under illegal lease
—Replevin will lie to recover goods dis
trained for rent in arrear under an illegal 
lease.—The maxim in parti delicto potior 
est conditio possidentis is applicable only 
when the possession results from the act 
of the parties, and not when it results from 
some incident attached to a legal instrument. 
(per Tuck C. J., Barker and McLeod JJ., 
Hanington and VanWart JJ. dissenting). 
— Held (per Hanington J.), an illegal con
tract is valid as between the parties thereto 
for all purposes that can be accomplished 
without the aid of a Court, therefore that 
person must fail, who is first compelled to 
.et a Court in motion in order to obtain 
such aid.— Held (per VanWart J.), the 
Court ought not to assist any of the parties 
to an illegal transaction, therefore, in the 
above case, the parties should be restored 
to the position in which the writ of replevin 
found them, that is an order should be made 
to restore the goods replevied to him out 
of whose possession they were taken by the 
process of the Court. Gallagher v. McQueen, 
35, p. 108.

Indemnity—Purchase of liquor to be 
disposed of contrary to law -The plaintiff 
agreed, subject to the general control and 
supervision of the defendant, to act as man
ager of defendant’s hotel situate in the City 
of Moncton where the Canada Temperance 
Act is in force.—At the request of the defend
ant plaintiff purchased, in his own name in 
the city of Saint John, intoxicating liquor, 
to be supplied to the hotel guests and sold 
at the bar.—There was no proof that the 
vendor knew that the Canada Temperance 
Act was in force in Moncton.—Held, that 
having knowledge that the liquor was to 
be disposed of contrary to law, the plaintiff 
could not recover from the defendant on 
her promise, express or implied, to pay or 
indemnify him ‘against payment for the 
liquor. Wilkins v. Wallace, 38, p. 80.

Lease of hotel—Violation of Canada 
Temperance Act—V. leased hotel premises
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to M. in his lifetime, in which, to the knowledge 
of all parties, liquor was sold contrary to th ; 
provisions of the Canada Temperance Act. 
— Held, that the lease was for an unlawful 
purpose and was therefore void, and plaintiff 
could not recover rent due. Vanbuskirk 
v. Me Naughton, 34, p. 125.

Official salary, Reducing—An arrange
ment entered into by the plaintiff, the 
commissioner of the City Court of Moncton, 
an officer appointed by the lieutenant-gover
nor in council, with the city council of the 
city of Moncton to accept a reduction of 
his salary, which arrangement had been 
assented to by both parties and acted upon 
for a period of five years, is binding and can 
not lie repudiated on the ground that it is 
void as against public policy. Kay v. The 
City of Moncton, 30, p. 377.

Pleading—Though the defendant has 
not pleaded the illegality of an agreement 
by his answer, if its illegality is disclosed by 
the pleadings the Court will not enforce it. 
Irving v. McWilliams, 1 Eq., p. 217.

Public policy—Parties cannot contract 
themselves out of the jurisdiction of a Court. 
—(Per Method and Barry JJ). Can. Fair
banks v. Edgett, 40, p. 411.

Restraint of trade Monopoly—Tele
graph lines—The E. & N. A. Railway Co. 
were incorporated in 1864 under the laws 
of the province of New Brunswick and in 
1860 owned a line of railr< ad from Fairville, 
N. B., to Vanceboro, on the boundary of 
the state of Maine.—In that year they 
entered into an agreement with the plaintiffs, 
a company incorporated in the state of New 
York giving the latter the exclusive right 
to erect and maintain upon the land of 
the railroad, lines of telegraph which should 
be the exclusive property of the plaintiffs.

—The E. & N. A. Rwy. Company agreed 
to transport gratis employees of the plaintiffs, 
and materials used by the plaintiffs in erect
ing and maintaining the lines, and not to 
transport the employees and materials of 
any other telegraph company at less than 
the usual rates. —The plaintiffs were to main
tain one wire for the use of the railroad, and 
to furnish telegraphic facilities and supplies 
at a number of stations on the road.—The 
plaintiffs constructed lines of telegraph, and 
connected them with their system in the 
state of Maine.—In 1878 the E. & N. A. 
Rwy. Company's road was sold under a 
decree of the Supreme Court in Equity to 
the St. J. & M. Rwy. Co., by whom it was 
run until 1883, when it was leased to the 
N. B. Rwy. Co. for Will years.—Both of 
these companies had notice of the agreement 
and acted upon it.—In 1888 the C. I\ Rwy. 
Co. obtained running powers from the N. B. 
Rwy. Co. over the line, and permission to 
construct a line of telegraph along the 
railroad.—To prevent the construction of 
the line of telegraph, as being in breach of
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the agreement of the E. & N. A. Rwy. Co. 
with them, the plaintiffs obtained an ex 
parte injunction order, which it was now 
sought to dissolve.—Held, that the agree
ment of the E. & N. A. Rwy. Co. with the 
plaintiffs was not void as an agreement 
in restraint of trade, or as creating a monopoly 
and being contrary to public policy. Western 
Union T. Co. v. N. B. Rwy. Co., C. P. Rwy. 

Co. et al, Eq. Cas., p. 338.

Restraint of trade—Physicians cove
nant not to practice In a certain locality
—The plaintiff was a physician practising 
at Sussex, and in receipt of a large income. 
—Having occasion to remove from the 
province, he entered into an agreement with 
the defendant, a physician, to lease to him a 
part of his (the plaintiff’s) house including 
offices, for two years from July 1st, 1804. 
—An annual rental was reserved.—The 
defendant covenanted that at the end of 
the lease he would either purchase the house 
at a named sum, or would forthwith leave 
and depart from the parish of Sussex, and 
would not for a period of at least three years 
next thereafter reside in said parish, or 
practise thereat, cither as physician or 
surgeon, or act directly or indirectly as 
partner or assistant to or with any other 
physician or surgeon practising in said parish 
or elsewhere within ten miles thereof, and 
that he would, at least three months before 
the end of the said term, give the plaintiff 
notice in writing whether he would so pur
chase or would depart from Sussex.—It 
was provided that if at the end of the term 
the plaintiff did not wish to sell he could 
return to Sussex and resume practising, in 
which ease the defendant might remain and 
practise in Sussex.—At the end of the lease 
the defendant declined to purchase the 
property or discontinue to practise at Sussex. 
-In a suit for an injunction to restrain the 

defendant from practising and residing at 
Sussex, in the terms of his covenant, held, 

1) that the agreement was not invalid as 
being in restraint of trade, and contrary 
to public policy; (2) that the defendant 
should be enjoined from residing at Sussex 
as well as from practising there. Rvan 
v. M, Xicltol, 1 Eq., i*. 1ST.; 34 N. H. K., 
p. 391.

Restraint of trade -An agreement be
tween steamship companies fixing rates for 
freight and passengers for one season is not 
void as against public policy if the rates are 
proper and reasonable and the contract in 
fact beneficial to the public. Saint John 
River S. S. Co. Ltd. v. The Star Line S. S. 
Co., 40, p. 405.

Wager A deposit of money with a stake 
holder to abide the result of a foot race is 
not an illegal transaction under Consolidated 
Statutes, e. 87, s. 2, and no action will lie 
against the winner of the bet, who has 
received the money from the stakeholder 
after the decision of the event. Seely v. 
Dalton, 39, p. 442.

Wagering policy of life insurance—
A policy of life insurance in the plaintiff’s 
company was taken out by the assured after 
it had been represented to him by the plain
tiffs' agent that he could raise money upon 
it from the defendant by selling the policy 
to him, and the policy was taken out by the 
assured for that purpose.—At the time the 
assured was too poor to pay the premium and 
was unable to carry the policy.—Immediately 
upon the policy being issued it was assigned 
to the defendant for a small sum and the 
defendant paid the original and subsequent 
premiums.—In a suit to set aside the policy 
as a wager policy and void as against the 
plaintiffs, the assured in his evidence stated 
that when he assigned the policy he expected 
to redeem It and carry it for his own benefit.
-Held, that the policy was not a wagering 

policy. The Mutual Life Assurance Co. of 
New York v. Anderson et al, 1 Eq., p. 409.

9. Novation.
Company incorporated to take over 

existing business—In order to constitute 
a novation there must be a new contract 
substituted for a contract already existing, 
the consideration mutually being the dis
charge of the old contraci.—Held (Landry 
J. dissenting) that there is no novation 
here because (1) there is no evidence to 
prove that the plaintiffs discharged the old 
contract other than the fact that they 
brought suit against the defendant company 
and (2) no proof either that the defendant 
company knew the terms of the old contract 
and were willing to assume it, or that they 
knew there was a contract which they were 
willing to assume regardless of its terms. 
The fact that a company is incorporated by 
Letters Patent stating it to be one of the 
objects of the company to take over a busi
ness and property used in connection there
with, and that the company does take over 
and continue such business as before is 
not sufficient to establish an agreement 
on the part of the company to assume 
the liabilities and contracts of such business. 
—The plaintiffs' declaration set out a con
tract between the plaintiffs and a partnership, 
and that the defendant company was incor
porated to take over the property and 
business of the partnership, and that it did 
take over such property and business, and 
did at the request of the partnership and 
with the consent of the plaintiffs duly and 
regularly take over, adopt and assume such 
contract and agreed with the plaintiffs 
to perform the same.—To this the defendant 
pleaded non assumpsit. — Held, this plea 
denied the adoption of the contract by the 
defendant as well as all other facts alleged 
that were necessary to constitute a novation. 
Jones et al v. James Burgess it" Sons Ltd., 
39, p. 903.

10. Reformation of Contract.
Modification of Contract — Assign

ment—An option was held by R. upon
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property of defendant company.—By agree
ment dated Aug. 7th, 1903, reciting the 
•prion and that the company had arranged 

through R. to execute an option to P. and 
C. for $010,000, it was witnessed that if 
the property was purchased in accordance 
with such option “or mutual mollification 
uf the same" the company would pay to R. 
or his assigns, any excess realized above 
the option price of $562.586.—R. immediately 
afterwards assigned a one-half interest in 
the agreement to the plaintiff.—On October 
J, 100Ô, a sale was made to I. P. Co. for $075. 
000.—By agreement of the same date the 
defendant company agreed to pay P. and C. 
$100,000 for their services in connection 
with the sale leaving $575,(MM) ns the net 
amount to the company from the sale.— 
Prior to the sale the company, having no 
notice of the assignment by R. to the plain
tiff, had agreed with R. that his option 
-liould be for $580,000.—The plaintiff claimed 
one-half of the difference between the sum 
reilized by the eompanv from the sale and 
$562,580.— Held, that the c-mpanv, having 
no notice of plaintiff's assignment, were free 
to deal with R. and that consequently the 
lunge made by R. in his agreement with 

the company was binding on the plaintiff, 
to whom therefore there was nothing coming. 
Winslow v. The Wm. Richards Co. Ltd., 3 
Eq.. P- 4*1-

Modification of Contract —A modifi
cation of a contract means more than an 
extension of it.—An extension has refer
ence to time; a modification to terms.— 
An option at different tenus but referring 
to the same property may be a modification 
of another option between the same parties 
even though the two may differ as to price 
and although some time may have elapsed 
l)etween the termination of the one and 
the beginning of the other. Id.

II. Statute of Frauds.

Confession of judgment consideration 
for payment of debt of another S., in
consideration of R. giving him a confession 
of judgment and other security for a debt 
due him by B. gave B. a verbal promise to 
pay two promissory notes of B. in l'avor 
of A., hut did not pay them.—B. assigned his 
right of action against S. to the plaintiff, 
the executrix of A.—Held, that the promise 
by 8. to pay the notes was an original promise 
founded on a new consideration and was not 
a promise to pay the debt of another within 
the Statute of Frauds, and need not be in 
writing. Allen Executrix v. Sheyn, 35, p. 635.

Part performance—When a contract, 
resting on parol, or partly on parol, has 
been partly performed by the purchaser, 
the vendor will he precluded from setting 
up the Statute of Frauds, and specific per
formance will be decreed if the contract is 
proved; so where the Court found that 
the plaintiffs had entered into an agreement

with the defendants, which was not entirely 
in writing, for the sale of a leasehold property, 
and had put them in possession and the 
defendants had paid part of the purchase 
price, made repairs to the property and 
collected the rents, specific performance was 
decreed. Moses v. French et al, 43, p. 1.

Pleading—fn a suit for specific perform
ance of an agreement for sale and purchase 
of a leasehold interest in land, it is not 
necessary that the defendant plead the 
Statute of Frauds in an answer denying 
the agreement in order to set up the defence 
at the hearing. Johnson v. Scribner et al, 
Eq. Cas., p. 363.

See also Orchardy. Dykeman, 43, p. 181 C. D.
Resulting trust—Money paid on un

dertaking to mortgage or convey—A
married woman procured the plaintiff to 
make payments from time to time on account 
of the principal and interest of a mortgage 
on freehold property forming part of her 
separate estate, by verbally undertaking to 
have an assignment made of the mortgage, 
or to convey the mortgaged premises to 
the plaintiff.—Held, that the agreement not 
being in writing could not be specifically 
enforced, but that it was binding on the 
separate estate of the married woman, 
indu ling the realty, and that the plaintiff 
should lie paid out of the same, with interest. 
Bulley v. Bulley, Eq. Cas., p. 450

Resulting trust—An agreement under 
which a Crown land lumber license was oid 
m at public sale at tin- up-set price by the 
defendant, in whose name the license was 
issued, for the plaintiff who had paid to 
the defendant the up-set price previous to 
the sale, does not relate to an interest in 
land within the Statute of Frauds, and if 
it does, as the purchase money for the license 
was paid by the plaintiff, and a trust thereby 
resulted in nis favor by construction of 
law, it can be established by parol evidence 
under the Statute of Frauds, c. 76, C. S. N. 13., 
s. 9. McGregor v. Alexander, 2 Eq., p. 54.

See also Frye v. Frye, 34, p. 569.

12. Work, Labour and Services.
Alternative remedies for wrongful 

dismissal-If an employee, claiming he 
had been wrongfully dismissed under a 
contract of hiring, elects to treat the con
tract at an end and brings an action on 
the quantum meruit for his set vices, he can 
only recover for the time he has actually 
served and a subsequent action on the 
same contract for damages for wrongful 
dismissal will be stayed. Gregory v. Williams 
et a1, 14, p. --'01.

Contract -Entire or divisible -Quan
tum meruit —The plaintiff agreed to manu
facture and deliver to defendant a quantity 
of crates.—When delivered they did not 
prove up to sample and about three-quarters 
were returned to plaintiff who altered and 
re-delivered them.—The total purchase price 
amounted to $700, of which the defendant
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paid $500 and refused to pay more.—The 
plaintiff then brought action in a County 
Court for the balance and recovered a verdict 
for $100. -The only count in the declaration 
was for goods sold and delivered.— Held, 
(per Barker C. J., Landry, McLeod, White 
and McKeown JJ., Barry J. dissenting), 
that although the special contract had not 
been performed the plaintiff was entitled 
to recover the value of the crates retained 
by the defendant, on a quantum meruit.— 
By agreement, defendant could pay cash or 
in sixty days after delivery. The crates were 
delivered on April 25, and the altered crates 
were delivered after May 2.—The action 
was commenced on June 'AO.—Held, (per 
Barker C. J., Landry and McKeown JJ.), 
the period of credit does not apply to an 
action on a quantum meruit for the value of 
the goods retained but defendant is liable 
to pay for them on request.— Held (per 
McLeod and White), the period of credit 
ran from April 25, the date of the first 
delivery and had expired before action 
brought.— Held (per Barry J.), the period 
of credit ran from May 2 when the altered 
crates were delivered, and the plaintiff should 
be nonsuited. Roy v. J. <V D. liar quail Co. 
Ltd., 41, p. 255.

Employment as expert -Incompetency 
—Dismissal -The manager of a veneer 
company having heard of the plaintiff as a 
man who could be usefully employed in the 
business wrote him a letter in which he 
stateu; “What we want is a man who is 
a good veneer maker and who knows how 
to make all kinds of built-up woods that 
arc saleable, such as panels. . . we want 
you to take full charge of the mill, that is 
the manufacturing.”—In reply plaintiff said: 
“Would say 1 understand fully the making 
of the articles you speak of, as well as numer
ous others with proper machines and proper 
men to run them," and in a subsequent letter 
he said: “1 feel from all the experience I have 
had, I have mastered the entire principles 
of it (the veneer business), knowing machines 
required for various work and what veneer 
has got to be when completed.”—Having 
been hired by the manager he was dismissed 
six weeks after and brought an action for 
wrongful dismissal.— Held, that he was not 
hired as a business manager, but as an expert 
in the veneer business and as the evidence 
established that he was not competent, he 
was properly discharged and could not re
cover. Aleroft et al v. Adams, 37 N. B. R., 
p. 332; 38 S. C. R., p. 365.

Husband and wife—A contract by a 
married woman with her husband to cook 
in the lumber woods for a crew of men, whom 
her husband had engaged to get lumber for 
a third person under an agreement at a 
fixed price per thousand off the land of the 
third person who was to furnish the supplies, 
is not a valid contract under "The Married 
Woman's Property Act" ((’. S. 1903, c. 7K), 
and cannot be enforced as a lien under "The 
Woodmen's Lien Act" (C. S. 1903, e. 148). 
Patterson v. Bowmaster, 37, p. 4.
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Maintenance for life—Work done by 
grantee's brother —A farm was conveyed 
by an aged couple to their son in consideration 
of his agreement to board them on the farm. 
—Un the death of the son in their lifetime, 
leaving a wife ami infant daughter, his 
brother, the plaintiff, at the request of the 
widow ami the parents, took possession of the 
farm and performed the agreement.—Held, 
that tne plaintiff was entitled to a lien on the 
land for money expended by him in making 
permanent improvements thereon and in the 
performance of the agreement. Waters v. 
Waters, 1 Eq., p. 197.

School teacher, Unlicensed —The plain
tiff, an unlicensed teacher, was employed 
to teach in a school district for one year, 
under a written contract purporting to 
be made by the defendants, who are school 
trustees incorporated under the Schools' 
Act, C. S. 1903, c. 50.—The contract was 
signed by two out of the three trustees but 
the corporate seal was not affixed to it and 
no meeting of the trustees was held to 
authorize the contract.—Under this contract 
the plaintiff taught for one full term.—In 
an action to recover the amount agreed 
to be paid to her or on a quantum meruit, 
held, the defendants are not liable on a 
quantum meruit for the services of the plain
tiff because (a) the employment of the 
plaintiff was ultra vires; and (b) there was 
no completed work which the trustees could 
accept or reject, i. e., restore. Trustees 
of School District No. 7} % v. Yerxa, 40, p. 351.

Services in bringing about sale of lum
ber propel ty -In the summer of 1913 the de
fendant company employed the plaintiffs, 
brokers, to sell its lumber property at a 
minimum price of $110,000 and agreed to 
pay a commission of ten per cent, on the 
price obtained.—During that year, and 
1914, plaintiffs were working on this prop
osition or modified forms thereof, for which 
options had been given, but failed to effect 
a sale.—In the summer of 1915 the selling 
price was reduce 1 to $75,000.— On December 
6th, 1915, one of the plaintiffs wrote the com
pany's manager as follows: “I lnd a conver
sation with my friend today who will prob
ably handle the sale of the Prescott property 
for us.—While Mr. Jardine and I arc per
fectly satisfied with your verbal assurance 
as to the price, when dealing with outside 
parties they want it confirmed by writing. 
—Would you be kind enough to write me 
stating the price $75,000. —If you can give 
us a commis: ion of ten per cent, off this, 
please state it in your letter."—On December 
7th, 1915, the company's manager replied: 
“Your favor of the sixth instant to hand 
regarding price for our property.—We will 
accept $75,001) for same, your commission 
must be a consideration above that amount." 
—On February 9th, 1919, one of the plain
tiffs wrote the company's manager: “I am 
in communication with parties who are 
interested in your property, one of whom 
resides in this province and is willing to 
cruise the property as soon as snowshoeing
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lhmhI.—Your lowest price to me is $75,000 
ithout commission.—The parties are close 
avers, and in the event of the cruise being 
ri fa< tory they will probably make an 

Ter. —In this event 1 want to be assured of 
\ commission in case I may have to turn 
iem over to you.—Please reply at your 
irlie-t convenience.”—On February 12th, 

HU0, the company’s manager replied: ‘‘Your 
ivor of the ninth instant to hand.—In 

regard i" your commission, I will have to 
i, ult Mr. George D. Prescott before giving 

: in a definite answer on this.—Have already 
written him about it and will advise you on 
’.■ply."—No further communication took 
,lio- between the parties.—About March 
lith, I'.Ht), the defendant company sold to 

purchaser introduced by the plaintiffs 
<1)5,000. Held (per White and Grimmer 

11.1, in in action claiming $0,500 commission,
■ m the alternative damages for not per

mitting plaintiffs to complete the sale and 
earn their commission and on the quantum 
meruit that construing the letters with regard

the circumstances within the knowledge
■ l»«th parties at the time they were written 

and the sale was made, the agency to sell 
was general and not special or limited and

■ verdict for the plaintiffs equal to ten per 
cunt, of the purchase price would not Ikj 
disturbed on the ground that, the jury in 
considering the value of the services ren
dered had taken into account all the services

■ f< « ned and had not been confined to those 
rendered, subsequent to the reduction of the

■ lling price V > $75,000.— Held (per White 
|.), admitting that there had been as con- 
i ended three successive agreements, it is 
clear that each of the first two was abrogated 
in consideration of the one that took its 
place. -When, therefore, the defendant com
pany by its act of selling to a purchaser 
supplied by the plaintiffs, placed it beyond 
the power of the plaintiffs to carry out the 
contract as it stood at the time of the sale 
without allowing them a reasonable time— 
having regard to the relation of the parties 
and the character of the property—to effect 
a sale, the plaintiffs were entitled to recover 
either for damages for such breach, or upon 
a quantum meruit for all services rendered 
in connection with the sale.— Held (per 
Sir Ezekiel McLeod C. J.), that the letters 
of December, 1915, and February, 1916, 
must be taken as exclusively embodying 
the arrangement l>ctween the parties, yet 
as the defendant company had availed itself 
of the plaintiff's services in bringing about 
the sale the plaintiffs arc entitled to recover 
'•n the quantum meruit for such services and 
the jury having found that ten per cent, of 
the purchase price was a reasonable com- 
pensation the finding should not be disturbed 
on appeal.— Held (per curiam), the admission 
of a letter written by one of the plaintiffs 
to the defendant company after the sale 
notifying it that the sale was made through 
the efforts of the plaintiffs and claiming 
a commission under an alleged verbal prom
ise made in December, 1914, was not a 
ground for a new trial.—Gilbert v. Campbell 
11869) 12 X. B. R. 471 distinguished. Jardine 
et al v. The Prescott Lumber Co. Ltd., 44, p. 505.

Services rendered under verbal agree
ment - Quantum meruit -Some time pre
vious to the year 1891, a verbal agreement 
was entered into between the plaintiff and 
the defendant, under which the plaintiff 
was to be employed in the care and manage
ment of the defendant's business, and in 
return the defendant was to afford the 
plaintiff support and maintenance during 
the defendant's lifetime, and at his death was 
to give to him one-half of a certain island 
belonging to the defendant.—The plaintiff 
entered upon his duties and continued to 
perform his <ide of the agreement until 
the month of August, 1897, when by an 
injunction order, issuing out of the Equity 
Court, made in a suit in which both the 
plaintiff and the defendant were parties, he 
was restrained from any longer interfering 
with the care or management of the defend
ant’s business and was compelled to quit 
the island.—He accordingly handed over 
to one 11. who was acting under a power of 
attorney from the defendant, all the property 
of the defendant in his possession, and, treat
ing the conduct of the defendant as equivalent 
to a recission of the agreement, in the same 
month of August brought an action against 
the defendant for the value of his services 
during the six years previous to the issuing 
of the injunction order.—The jury in answer 
to a question put by the learned judge who 
tried the case, replied that the defendant 
had annulled and put an end to the agreement 
on the 3rd of August, 1897, the day the 
injunction order was issued, and a verdict 
was found for the plaintiff.—In December, 
1897, some months after the commencement 
of the action the defendant made a deed of 
the island in question to B. upon certain 
trusts, the nature of which did not appear 
in evidence.—Upon a motion for a nonsuit, 
pursuant to leave reserved at the trial, 
held (per Landry, Hanington, Barker and 
Van Wart JJ.) that although neither the 
obtaining of the injunction order nor the 
making of the deed to B. was sufficient to 
sustain the finding of the jury as to the 
annulment of the agreement, and the plaintiff 
ought, therefore, in strictness to be non
suited, yet as there was a point of view of 
the facts which had not been presented to 
the jury and under which the plaintiff might 
be entitled to recover on a quantum meruit, 
the case should be further investigated, 
and there should therefore be a new trial. 
—Held (per Tuck C. J. and McLeod J.), 
that as there was no agreement proved 
that could be enforced during the lifetime 
of the defendant, and that as the obtaining 
of the injunction order was not sufficient 
to support the finding of the jury that the 
defendant had cancelled and put an end to 
the agreement, the plaintiff should be non
suited. Frye v. Frye 31, p. 569.

As the agreement related to an interest in 
land, the Statute of Frauds would be a bar 
to any action upon it, but that it would nqt 
necessarily follow that the plaintiff could not 
recover for the value of services actually ren
dered. Per Barker J. Id.
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CONVERSION AND TROVER.
Action, Survival of—Form—Pleading

Where one converts to hi- own use, and ell 
the goods of the plaintiff and dies after 
writ issued, but before declaration, the 
action may be continued against his execu
tors, and they are liable on a count for money 
had and received. — In this case the 
declaration was in trespass and for con
version, and upon the argument of the 
motion for a new trial, application was made 
to add a count for money had and received.— 
Held (per Hanington, Landry and Gregory 
JJ.), that as the only fact in dispute, namely, 
the existence of a tenancy between the parties 
had been passed upon by the jury in favor 
of the plaintiff, and as no possible injustice 
could be done to the defendants, the amend
ment should be allowed—(per Barker 
and McLeod JJ.), that as the proposed 
amendment introduced a new form of action 
to which there were on the record no suitable 
pleas, and upon which there was no issue 
joined or damages assessed, the amendment 
proposed was improper and should not be 
allowed at that stage of the case. Frederick 
v. Gibson et al, Executors etc. of Gibson, 37, 
p. 126.

Bill of sale—Estoppel—F. claimed to 
be the owner of a horse that S. had given 
her for the board of herself and child.—S., 
being indebted to H., left the province and 
H. seized the horse as the property of S. 
under an absconding debtor's warrant.— 
While the horse was in the possession of 
the sheriff under the warrant, negotiations 
were had with H. by persons professing 
to be acting for F., and a bill of sale of the 
horse was given to H. and the horse was 
returned to F.—The amount secured by 
the bill of sale not having been paid, H. seized 
the horse under the bill of sale, and F. brought 
an action in the Kent County Court against 
H. for a conversion of the horse.—On the 
trial the judge told the jury that the only 
question was, who was the owner of the 
horse at the time it was taken, and that the 
plaintiff was not estopped by the bill of 
sale from recovering in the action.— Held, 
on appeal from a judgment affirming a verdict 
entered on a rinding on this direction, that 
the direction was right (Landry J.) dissenting. 
Hannay v. Fraser, 37, p. 30.

Conditional sale of goods -Contract 
completed by taking judgment -A. pur
chased goods from B. and gave an acceptance 
for the price.—Across the end of the accept
ance was printed the usual lien clause reserv
ing property in the vendor till payment. 
—The acceptance was not paid at maturity, 
and subsequent to maturity A. sold the goods 
to C. who purchased for value without 
notice.—After the sale to C., B. sued A. on 
his acceptance, recovered judgment and 
placed a fi. fa. in the sheriff's hands, but 
nothing was realized on the execution.— 
In an action by B. against C. for conversion, 
held, that the recovery of judgment by 
B. against A. on the acceptance was an elec

tion to treat the contract completed, and 
passed the property, and that B. could not 
recover against C. Purtle v. Hene\, 33, 
p. 607.

Conditional sale to infants—An infant 
can not maintain trespass for taking pro
perty held by him under a contract of sale 
with the defendant which stipulated that 
the property should not pass until payment, 
where there had been a default in payment 
of part of the purchase money. McGaw 
v. Hsk, 38, p. 354.

Conditional sale—Title to chattel—
W. delivered a horse to P. receiving in 
exchange the following agreement in writing 
signed by P.: "January 8th, 1909, Twenty-five 
days after date I promise to pay to the 
order of W. the sum of $55.00 for value 
received or return with $5.00 hire."—P. 
kept the horse until February 15th following 
when he assigned it with other property to 
secure a loan of $000.00 repayable in one 
year.—In an action by \V. against the 
assignee for conversion, held, (1) that the 
title to the horse passed on delivery to P. 
with an option in him to return at the expiry 
of twenty-five days.; (2) even if the agree
ment was one of "sale or return" the reten
tion of the horse beyond twenty-five days 
would operate to pass the title to P. and 
in either case W. could not recover in this 
action. Ward v. Cormier, 39, p. 507.

Sale by sheriff under execution—Goods 
seized by the sheriff under an execution at 
the suit of B. v. R. were claimed by E. R., 
the wife of R., as her property.- -After .i 
formal levy it was arranged between the 
sheriff anil E. R. that she should hold the 
goods for the sheriff until they were required 
for sale under the execution.—After the 
seizure, and before sale, a suit was com
menced by E. R. against the sheriff and a 
declaration was filed containing two counts: 
1st for seizing, taking away and converting 
the plaintiff's goods; 2nd for detention.— 
Part of the goods seized were sold, and part 
released.— Held, that a verdict for the 
full value of the goods sold was proper, 
though the sale did not take place until 
after the commencement of the action; 
that, as far as the sheriff was concerned, 
the levy was effectual and complete. Rideout 
v. Tibbits, 30, p. 281.

L. and P. each carried on business in 
Saint John, buying and selling fruit.—P. 
was a licensed auctioneer.—To avoid com
petition between the parties it was agreed 
that P. was to buy all the apples handled 
by either in the market square, L. to furnish 
the money when apples were purcliased. 
—All commissions on commission sales, and 
net profits on sales of apples purchased were 
to be equally shared.—Under this agreement 
P. purchased the cargo of the Schooner C., 
some 312 barrels.—After a part had been 
sold, the sheriff under an execution in the 
suit of R. v. P., seized, and, without removing 
any of them, sold 62 barrels.—At the sale
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the sheriff, in answer to a bidder, stated 
that he was selling P.'s interest only, and 
would guarantee nothing, and he did not 
deliver the barrels sold to the purchaser.— 
In an action of trover in the Saint John Coun
tv Court against the sheriff for a conversion 
of the 62 barrels, the judge told the jury 
that if they found that the applies were 
purchased under the agreement on the joint 
account of L. and P. there was a conversion, 
anti the verdict should be for the plaintiff.
- Held, on appeal, that the direction was 

wr<>ng, and there must be a new trial. Ritchie 
v. Law, 37, p. 36.

Sale of goods— Conversion of additional 
quantity—Estoppel--The plaintiff agreed 
to sell 40 feet of curbing stone to one P. 
who had a contract to place curb stones in 
the town of W.—Prior to this agreement, 
the town, with the plaintiff's knowledge, but 
without any authority or piermission on his 
part except such as can be implied from 
the fact that he saw the town's servants 
taking the stone and made no pirotest or 
objection, had taken away and made use 
of 174 feet of plaintiff's curbing stone.— 
The pilaintiff sent a bill for all the stone to P. 
anti at his request the town held back P.’s 
payment so as to force a settlement of the 
bill, but P. refused to pay the plaintiff for 
more than 40 feet.—The town being threat
ened with suit by P. paid him, and the 
plaintiff then sued the town in trover for 
conversion of 174 feet of stone.— Held, 
reversing the judgment of the County Court 
judge, that the plaintiff’s conduct did not 
estop him from recovering against the 
town and a verdict was ordered in his favor 
for the value of 134 feet. Fisher v. Town 
of Woodstock, 30, p. 192.

Storage of goods—Mere permission by 
the defendant to store goods in defendant's 
barn, with knowledge of a dispute as to the 
title of the goods, but without intent to 
exercise dominion over the same, does not 
constitute the defendant a tortfeasor and par
ticipant in the conversion.—Here, in the 
opinion of the majority of the Court the evi
dence did not prove any intent on the part of 
the defendant to c invert the go ids in dispute 
and the finding of the trial judge that, there 
had been a conversion was reversed.— (Per 
Barker C. J., McLeod, Gregory and White 
JJ., Landry J. dissenting). Donald v. 
Fulton, 39, p. 9.

Trover Goods covered by bill of sale
—J. E. F., who was the husband of the 
plaintiff and a livery stable keeper, being 
indebted to C., in December, 1805, gave him 
a chattel mortgage of his stock, which was 
in the terms following: “All and singular the 
goods, chattels and property mentioned and 
set out in the schedule hereunto annexed 
marked A, which is to be read in connection 
with the' e presents and form a part thereof, 
and also any and all the projierty that may 
hereafter during the continuance of these 
presents be brought to keep up the same in 
lieu thereof ami in addition thereto, either

by exchange or purchase, which so soon as 
obtained, and in actual or constructive 
possession of the said party of the first part 
shall be subject to all the provisions of this 
indenture."—The schedule was as follows: 
"Eight horses and harnesses now in livery 
stable owned by said J. E. F.; six waggons in 
store house; four pungs, coach harness, 
buffaloes and robes now in said stable."— 
In March, 1H96, J. E. F. being indebted to 
the plaintiff his wife to the extent of six 
hundred dollars and upwards, gave her a 
chattel mortgage in which the property 
conveyed was described in almost the same 
words as were used in the mortgage to C.; 
but the schedule thereto, after enumerating 
specifically a number of articles concluded 
as follows: "Also all other goods, furnishings, 
and articles and materials now or hereafter 
during the continuance of these presents 
used in connection with the livery stable 
now owned by the said J. E. F. and all 

roperty hereafter acquired therein."—In 
ulv, 1896, C. assigned to the defendant 
is mortgage, which had been reduced to 

$272 for a consideration of $250, but the 
assignment was silent as to after-acquired 
property.—In September, 1896, J. E. F. 
gave a further chattel mortgage to defendant, 
which covered all the property he had form
erly mortgaged to plaintiff, and shortly 
after handed him a delivery order authorizing 
defendant to take possession of everything 
connected with the livery stable business 
which defendant did.—Plaintiff had also 
given to her husband one hundred dollars 
with which he was to buy for her a phaeton 
buggy.—He, without her knowledge, bought 
a buggy on credit for one hundred and forty 
dollars, which he delivered to his wife, and 
which was accepted by her.—This buggy, 
though not mentioned in any of the mort
gages, was seized by defendant when he 
took possession under the delivery order.— 
In an action of trover for the conversion 
of the phaeton buggy and all the property 
conveyed to secure the plaintiff’s debt, 
except such as was covered by the mortgage 
to C, held, (1) that the mortgage was not 
invalid by reason of its having been made 
by the husband directly to the wife; (2) that 
there was no evidence that it was made to 
delay or hinder creditors; (3) that it contained 
a sufficient description of the mortgaged 
property to satisfy the Bills of Sale Act 
(1893); (4, that it was sufficient t-. < >ver 
after acquired property; (5) that it was not 
bad under the Act 58 Viet., c. 6 (Assignments 
and Preferences Act); (6) that the mortgage to 
C. and the assignment thereof to defendant 
were insufficient to cover after acquired 
property; (7) that the circumstances under 
which the phaeton buggy was purchased 
made it the separate property of plaintiff, 
and as such not liable to seizure by defendant. 
Fraser v. MacPherson, 34, p. 417.

Trover Sale of goods Failure of con
sideration —V., desirous "of purchasing a 
lot of land in possession of F., was negotiating 
with him about it, but no agreement of 
purchase had been arrived at.—W., a dealer
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in cattle, went t<> V. and offered to purchase 
from him txvo head of cattle.—He refused to 
sell, stating that he wished t" exchange 
them with F. fur the land. —W. then went 
tu F. and agreed to extinguish a debt of 
$79 that he hail against him, if he would 
convey the land to V. -\V. went again to 
Y. and offered him the land in exchange for 
the two head of cattle and his note of *20.

V'. a
warranty deed of the land and V. gave \V. 
his mile for $20.—W. selected the cattle, 
asked V. t«. turn them out and said he would 
come again and take them away.—V. re
corded the deed, but, discovering that F. 
had no title on the records, told XV. lie could 
not have the cattle. —XX*. afterwards went 
and took the cattle from XVs pasture without 
his consent.—X’. alleged that XV. told him 
ihat F. had a good title and agreed to give 
him a good title and if he did not do so the 
bargain va tu be off.—XV. denied that he 
told \'. that F. had a good title or that In- 
agreed to give X". a good title.—In an action 
of trover in the County Court to recover 
the cattle and note the judge told the jury 
that if they believed V.’s version of the 
transaction, the title in the cattle did not 
pass, and there was evidence upon which 
they might find for the plaintiff.—The 
jury found for the plaintiff. -Held, on appeal 
'per Landry, Barker, McLeod and Gregory 
.If. . that V. having accepted and registered 
tiie deed under the contract, the consideration 
had not entirely failed and X'. could not 
rescind the contract and sue in trover for 
the cattle and note without reeonveving or 
offering to reconvey the land, and that the 
appeal should lie allowed ami a nonsuit 
entered.— Held (per Tuck V. J. and Haning- 
ton J.), that under the finding of the jury 
the consideration for the contract entirclv 
failed, and the title to the cattle did not 
pass to XX". and X-. was entitled to recover 
in trover. I 'anbuskirk v. Van War!. 36, 
p. 42-2.

CORONER.
Acting in place of sheriff and sum

moning jury—Sec R. v. McGuire 34, p. 130.

COSTS.
1. Generally—Right to Costs and Inci

dence of Costs.
2. Scale of Costs.
3. Security for Costs.
4. Taxation of Costs.
5. Witness Fees.

1. Generally. Right to Costs etc.

Action by company subsequently in
solvent—On a motion to dismiss, for want
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of prosecution, a bill by a shareholder and 
the company, which subsequently to the 
commencement of the suit went into liqui
dation and whose liquidators refused to 
proceed, costs were givc-n against the com
pany only to be recovered in the winding 
up by proving against the company. Part
ington v. Cushing, 3 Eq., p. 322.

Adjournment of trial—The Court re
fused a motion for judgment quasi nonsuit 
upon a first default where the plaintiff pro
duced an affidavit showing absence of a 
material witness, although the affidavit 
did not state the residence of the witness 
or what had been done to procure his attend
ance, upon an understanding by the plaintiff 
to go rtown to trial at the next Circuit and 
upon payment by him of costs of the day and 
costs of the motion. Rourke v. Tompkins 
40, p. 288.

Administrator of mortgagor—As a
general rule the administrator of a deceased 
mortgagor should not he made a party to 
a foreclosure suit.—Where an administrator 
i- improperly made a party to such a suit 
he -should disclaim in order to entitle him 
to have tin' bill dismissed with costs. Burna
by v. Mur,roc et al, 1 Eq., p. 94.

Where an administrator improperly made 
a party to a foreclosure suit did not disclaim 
and the cause proceeded to hearing lie was 
equitably dealt with by being allowed costs,
• >n the dismissal of the bill, up to and including 
his answer.—Where the administrator of a 
mortgagor was improperly joined in a 
foreclosure suit, costs thereby incurred were 
not allowed to the plaintiff. Id.

Amendment to Introduce facts occur
ring after commencement of suit—The
costs of an application by plaintiffs, who 
were in no default, for leave to amend their 
bill to introduce facts which occurred after 
the commencement of the suit, were ordered 
to be costs in the cause. The Halifax Bank
ing Co. v. Smith, l Eq., p. 115.

Appeal —Costs only affected—A new
trial granted by a judge of the County 
Court on payment of costs on the ground 
that the verdict is against the weight of evi
dence can not be appealed from on the 
ground only that the costs should not have 
been imposed. MacRae v. Brown, 36, p. 353.

Appeal from summary conviction 
Functus officio -On an appeal in the York 
County Court from a summary conviction 
made by two justices under the Criminal 
Code, the judge of the County Court gave 
judgment and made an order thereon at 
the April sitting that the appeal be allowed 
with costs, ami the conviction be stt aside 
with costs of the appeal, that the magistrates 
dismiss the information without costs and 
give the ; a certificate of dismissal;
and the Court adjourned sine die.—Subse
quent to adjournment the judge of the County 
Court under s. 751 of the Code by indorse-

9378
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ment nn the conviction adjourned the 
further hearing of the appeal until the fol
ding June sitting, and at that sitting made 

mother order embodying lie provisions of 
a order of April and further providing by 

vhr.m and to whom the costs should he paid 
ml in case of default directed how the 
ivment might lie enforced.— Held, on 
rtiorari to quash, that the Judge of the 

\,urt appealed to having made a final or,1er 
■ the April sitting became functus officio 

,nd therefore acted without jurisdiction 
■iliscqucntly adjourning the appeal and 

thing a further order. R. v. Wilson ex 
parte Cronkhite et al, 44, p. 09.

Board of railway commissioners, Ap
plication to—The cost of application to the 
Board of Railway Commissioners, having 
! ( en refused by the Board cannot be recovered 
: any other Court.—(Per Landry and Barry 
If.; Meagher v. Canadian Pacific Railway 
Co., 42, p. 40.

Canada Temperance Act—Excessive 
costs Jurisdiction An allowance of costs, 
under a conviction for a violation of the 
Canada Temperance Act, beyond what is 
allowed by the tariff of fees under s. S71 
f the Criminal Code, 1892, is not such an 

excess of jurisdiction on the part of the 
magistrate as to justify quashing the con
viction. Ex parte Rayxvorth, 34, p. 74.

Conduct of parties—Plaintiff purchased 
lea cllohl property from defendant for S340.n0 
and has paid $300.00 on account.—Plaintiff 
alleged that property was sold free of all 
unpaid rent and taxes, and refused to pay 
balance of purchase money unless defendant 
contributed towards unpaid rent which was 
due at the time of the sale.—Defendant 
alleged that no such agreement as to unpaid 
rent and taxes was made, and was willing 
to execute conveyance on payment of the 
true balance, but refused to entertain any 
proposition for settlement unless certain 
other dealings between the parties were 
adjusted at the same time.— Held, that the 
plaintiff was entitled to a decree for specific 
performance.— Held, also, that as the evi
dence failed to establish the plaintiff's con
tention as to the agreement for sale and the 
unpaid balance; and that as the defendant had 
acted wrongfully in attempting to make 
the settlement of this matter contingent 
upon the settlement of other dealings between 
the parties which are distinctly foreign, 
there should be no order as to costs. Edge
combe v. McLellan, 4 Eq., p. 1.

See also Me Kenzie v. McLeod, 4 Eq., p. 72 
post "Mortgagor.” Col. 182.

Consolidation of suits—In Equity pro
ceedings, where there are several suits and 
they have been carried on as one proceeding, 
and the judge in Equity so declared, although 
no formal order of consolidation was made 
or taken out.— Held (per Tuck C. J. and 
Landry, J., Van Wart J. dissenting), that the 
suits must be considered as consolidated,

and that the order of the Equity judge giving 
but one set of costs for all the suits was 
right. The Consolidated Electric Co. Cases 
34, p. 334.

On appeal (28 S. C. R. 603) judgment 
affirmed.—"It is only when some funda
mental principle of justice has been ignored 
or some other gross error appears that the 
Supreme Court of Canada will interfere 
with the discretion of provincial Courts in 
awarding or withholding costs. Id on appeal.

Conviction—A conviction will not lie 
quashed because the costs are ordered to 
be paid to the party aggrieved instead of 
the nominal prosecutor. R. v. O'Brien ex 
parte Grey, 37, p. 604.

Costs on amendments—See Barker J. 
in Hicks v. Ogden et al, 35, p. 361; Underfeed 
Stoker Co. Ltd. v. Ready, 37, p. 605.

Counsel fee, power to allow—A suit
was heard before one of the judges of the 
Supreme Court.—Before judgment on appeal 
reversing Ins decree was delivered, he retired 
from office. After the judgment on appeal, 
a counsel fee on the hearing was allowed by 
one of the judges to the successful party; 
reliance for his authority was placed upon 
58 Viet., c. 11, s. 3. - Held that there was 
power to allow the fee without the Act. 
.V. B. Railway Co. et al v. Kelly, 1 Eq., p. 156.

County Court appeal—The Supreme 
Court will not as a general rule grant an 
attachment to enforce the payment of the 
costs of a County Court appeal.—The costs 
should be certified and application made 
to the Court below. MacPherson v. Samet 
34, p. 550.

County Courts—Imp. Statute, 43 Ellz„
c. 6—The Imperial Statute, 43 Eliz., c. 6, 
authorizing a judge to certify to deprive a 
plaintiff of costs, i< in force in this province 
and is made applicable to County Courts 
by section 68 of the County Court Act, 1897. 
War man v. Crystal, 35, p. 562.

Death of sole plaintiff—Where, on the 
death of a sole plaintiff, the Court, on the 
application of the defendant, orders tliat 
the legal representative revive the suit, or, 
in default, that the bill stand dismissed, 
such dismissal will be without costs. LeBlanc 
v. Smith, 1 Eq., p. 57.

Defence and disclaimer—A defence and 
disclaimer to whole bill cannot be put in, 
and where this is done defendant will not 
l)e allowed costs on bill being amended. Rob
erts v. Howe et al, 1 Eq., p. 139.

Defendant not appearing to support 
answer—Where in a partition suit one 
of the defendants did not appear at the 
hearing, and his answer was unsupported 
hv evidence, and was assumed by the Court 
to he unnecessary, he was held not entitled 
to any costs. Shields v. Quigley, 1 Eq., p. 154.
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Disclaimer after defence entered—A
defendant who answered, and later on filed 
a disclaimer, lost costs, even though successful 
in having the hill dismissed as against him. 
McKenzie v. McLeod et al, 4 Eq., p. 72.

Disclaimer — Special circumstances —
Defendant being asked by the plaintiff if he 
claimed any interest in certain machinery 
upon premises mortgaged to the defendant 
made use of equivocal language not amount
ing to a disclaimer.—Upon being made a 
party to a suit for the recovery of the ma
chinery, he disclaimed.—The plaintiff did 
not accept the disclaimer, and the cause 
proceeded to hearing. - Held, that the hill 
should he dismissed as against the defendant, 
but without costs. Lame v. Guerette et al. 
1 Eq., p. 190.

Ejectment—Equitable defence—In an
action of ejectment where the defendant 
pleads he is entitled to possession on equitable 
grounds under an agreement of purchase 
which he is ready to carry out, and the judge 
trying the case without a jury finds that the 
plea is proved, it is proper under section 131 
of cap. Ill, C. S. 1903, to order a verdict for 
the defendant, although the legal title and 
right to possession is in the plaintiff, and the 
effect of verdict is to deprive the plaintiff 
of the costs of the ejectment. Souci v, 
Ouillette, 37, p. 393.

Election petition—Setting aside order 
enlarging time to serve—See McLeod v. 
Gibson, 35, p. 370.

Equity Court—Answering after notice 
of motion “pro confesso” —Whrr.-, after 
notice of motion under section 28 of chapter 
49, C. S. N. B. to take the bill pro confesso 
for want of a plea, answer or demurrer, the 
defendant files ami serves an answer, he must 
offer to pay the costs of the motion up to 
the time of filing the answer, or be subject 
to terms of payment of costs on being let in 
to defend. Manchester et al v. White et al, 
Eq. Cas., p. 59.

See also .Sayre v. Harris, Eq. Cas., p. 91.

Equity Court—Appearance after notice 
of motion “pro confesso”—Under section 
29 of chapter 19, C. S. N. B. a defendant not 
appearing within one month after the filing 
of the bill, but seeking to appear before 
motion is heard to take the bill pro confesso 
for want of an appearance, will only be allowed 
to do so on offering to pay the costs of the 
notice of motion and undertaking to answer 
within the time he would have had had he 
properly appeared. Arbuthnot v. The Cold- 
brook Rolling Mills Co., Eq. Cas., p. 51.

Executors—An executor has to pledge 
his own credit for the costs of a suit against 
the estate; he is therefore entitled to per
sonal security irrespective of any debt due 
by his testator. A it on v. McDonald, 2 
Eq., p. 324.
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Fisheries Act—Section 18 of “The Fish
eries Act” as amended by the Act of 1898 
enacts: ‘‘Except as herein otherwise pro
vided, every one who violates any provision 
of this act or of the regulations under it. 
shall be liable to a penalty not exceeding 
$100 and costs, and, in default of payment, 
to imprisonment for a term not exceeding 
three months, and any fishery officer or 
justice of the peace may grant a warrant 
of distress for such penalty and costs.”— 
R. was convicted under this section, and fined 
$20.00 and costs.—Both fine and costs were 
remitted under sub-section 6 of section 18 
which provides that "Persons aggrieved by 
any such conviction may appeal by petition 
to the minister of marine and fisheries who 
may remit penalties and restore forfeitures 
under this Act."—G., the prosecutor, applied 
to the convicting magistrate for a warrant 
of distress for the costs, claiming the minister 
of marine and fisheries had no power to 
remit the costs.—The magistrate refused to 
issue the warrant, and a mandamus was 
moved for.— Held (per Tuck C. J., llanington 
and McLeod JJ.), that the minister had no 
power to remit the costs, and it was the 
duty of the magistrate to issue the warrant 
of distress for their recovery, and that the 
mandamus should go.—Held (per Barker 
and Gregory JJ.), that the penalty having 
been remitted, the magistrate had no power 
to proceed to collect the costs, or, at all events, 
his right was so doubtful that the Court, in 
the exercise of its discretion should refuse 
the mandamus.—Held (per Landry J.), that 
as in the section in question the term "penal
ties" included the costs as well as the tine, 
the writ ought not to issue. Ex parte Gilbert, 
36, p. 492.

Fraud—Charges of fraud against the 
defendant were preferred in a number of 
sections of the bill for an accounting which 
charges were unsupported at the hearing.— 
Held, that the decree in plaintiff's favor for 
the balance due by the defendant on over
payment should be without costs, and that 
the defendant should have the costs of the 
sections of the bill alleging fraud. Cushing 
Sulphite Fibre Co. Ltd. v. Cushing, 2 Eq., 
p. 539; 37 N. B. R., p. 313.

Fraud —Allegations against probate of 
will—Sec In re Estate of Wm. J. Davis, 40, 
p. 23.

Guardian ad litem -Defendant of un
sound mind—Unsoundness of mind of 
defendant in a partition suit proved by 
affidavit under Supreme Court in Equity 
Act, 53 Viet., c. 4, s. SO.—Application refused 
in a partition suit, that co->ts of appointing 
guardian ad litem of defendant, a person of 
unsound mind, not so found, and of proving 
her unsoundness of mind by affidavits, be 
Ixirne by defendant's share in estate. Masters 
v. Masters, 2 Eq., p. 486.

Injunction —Costs of interlocutory In
junction when decree dismissed on 
appeal—A suit was brought for an in j une-
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tion and other relief, and application was 
made for an interlocutory injunction.—The 
defendant opposed the motion, which was 
refused with costs.—On appeal the motion 
was allowed.—At the hearing of the suit a 
decree was made in plaintiff’s favour.—On 
appeal the decree was reversed, the bill was 
dismissed with costs and the injunction 
ordered dissolved.— Held, that the defendant 
was entitled to the costs of opposing the 
interlocutory application as costs in the 
cause. V. li. Railway Co. et al v. Kelly,
1 Eq., p. 156.

Injunction (Mandatory) interim—Ob
struction removed before hearing—The
defendant, the owner of a saw mill on a 
floatable river, erected boom? in connection 
therewith, which, with logs of the defendant, 
impeded the passage of logs of the plaintiff. 
—The obstructions were removed before 
the hearing, but after notice of motion 
had been given for an interim mandatory 
iniunction, which was granted.— Held, that 
the bill should be dismissed, but without 
costs, and with costs to the plaintiff of the 
taking out and service of the injunction order. 
Watson v. Patterson, 2 Eq., p. 488.

Judgment by default—New trial—
Where plaintiff obtained judgment in an 
undefended action, the defendant not being 
present or represented at the trial on account 
of the mistake or misapprehension of counsel, 
and the merits of the defence were shown, 
the Court, in its discretion, ordered a new 
trial upon defendant paying the costs of 
the undefended trial and of opposing the 
motion for a new trial and giving security 
for the payment of any judgment that might 
be recovered upon a new trial.—Dickenson 
v. Fisher, 3 T. L. R., 459; Holden v. Holden, 
102 L. T., 398; and Trueman v. Wood, 18 
N. B. R. 219 followed. Ferguson v. Swedish 
Canadian Lumber Co. Ltd., 41, p. 217.

Judgment creditor joined in fore
closure suit—A judgment creditor, who 
has registered a memorial of judgment, is 
a necessary party to a suit to foreclose a 
mortgage on land belonging to the wife of 
the judgment debtor.—A judgment creditor 
made a party to a foreclosure suit under 
the above circumstances, upon disclaiming, 
will not be liable nor entitled to costs, though 
continued in the suit after disclaimer. 
Horn et al v. Kennedy et al, Eq. Cas., p. 311. 
followed in Nicholson v. Reid, 1 Eq., p. 607.

Mortgagee's costs—Redemption suit—
A mortgagee will not be deprived of his 
costs in a redemption suit made necessary 
by a dispute as to the rate of interest to 
which he was entitled.—A mortgagor was 
indebted to the mortgagee in a sum in 
addition to the mortgage debt.—He made 
several payments in money and goods to 
the mortgagee.—He applied by his solicitor 
to the mortgagee for a statement of the 
payments made on the mortgage and of the 
amount due as he wished to pay the mortgage 
off.—Before answering, the mortgagee gave

notice of sale of the mortgaged property 
under a power of sale contained in the 
mortgage.—In his answer he stated that the 
whole of the principal and interest at 12 
per cent, of $311.53 was due, and that no 
payments had been made on account of 
the mortgage indebtedness.—The mortgagor 
thereupon filed a bill to restrain the sale and 
for redemption.—A reference having been 
had to take account, the referee found that 
a small payment had been made on the 
mortgage, and allowed interest on the mort
gage from its maturity at six per cent, upon 
a construction of a covenant in the mortgage 
to pay interest at twelve per cent, and his 
report was confirmed by the Court —Held, 
that the mortgagee was entitled to his costs 
of suit. Thomas v. Girvan (No. 2), 1 Eq., 
p. 314.

Mortgage —Error in decree for redemp- ' 
tion—Decree of Court below in suit for 
redemption varied without costs by correcting 
a mistake in the calculation of interest. 
Me Kenne v. McLeod et al, 39, p. 230.

Mortgagee Joined in suit against 
mortgagor—A mortgage sale under power 
yielded a surplus of $320.29, out of which 
the mortgagee applied to pay into Court 
$246.89, being amount of a judgment against 
the mortgagor, which the judgment creditor 
sought by suit to have paid out of the 
surplus as against the owner of the equity 
of redemption in the mortgage.— Held, 
that on the mortgagee paying into Court the 
whole surplus, less the costs of his appearance 
and application, his name should be struck 
out of the suit. Boyne v. Robinson, 3 Eq., 
p.57.

Mortgagor. Unnecessary pleadings by. 
Tender—In a suit for redemption when 
the mortgagee liampcrcd and oppressed 
the mortgagor, and obstructed his suit in 
every possible way, held, the mortgagee, 
while entitled to the general costs of suit, 
would lose the costs of his own unnecessary 
pleadings, and would be compelled to pay 
the costs of any such pleadings by the 
mortgagor as were occasioned by his pro
cedure.—If there had been a sufficient and 
unconditional tender by the mortgagor before 
suit, the mortgagee would have been liable 
for the costs of the suit. McKentie v. 
McLeod et al, 4 Eq., p.72; 39 N. B. R. p. 230.

New trial Verdict against evidence—
Where the Court was of the opinion that 
the preponderance of evidence was greatly 
in favor of the defendant, against whom 
a verdict had been rendered by the jury, 
and the trial judge was not satisfied with 
the verdict, a new trial was ordered.— Held 
(per Tuck, Landry and Van Wart JJ. ), the 
plaintiff's costs to be costs in the cause to 
the plaintiff in any event .— Held (per Barker 
and Hanington JJ.), the rule should be made 
absolute on the payment of costs. Maxwell 
v. Malcolm et al, 33, p. 595.

Nominal party—In a suit to restrain the 
sale of property by K., an auctioneer, at
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the instance of M., and for a declaration of 
the plaintiff's title, K. appeared anil jointly 
answered with M. -M. thereafter undertook 
the conduct of the suit and alone appeared 
at the hearing, K. holding himself to lie hut 
a nominal party.—judgment with costs 
hav ing been given against both defendants, an 
application bv K. to have the suit reheard 
for the purpose of varying so much of the 
decree as ordered him to pay costs, was 
refused. Robertson v. Miller, 2 Eq., p. 494.

Nominal plaintiff by Statute—Where 
an appeal under the Towns Incorporation 
Act, 189b, from a conviction by a police 
magistrate, was allowed, and the con notion 
quashed on the ground that the magistrate 
had refuse! to hear material evidence, 
the Court (Hanington, Landry, Barker and 
McLeod JJ., Gregory J. dissenting) refused 
to make the order without costs against the 
town of Grand Falls, who took no part 
in the prosecution and were only parties 
by virtue of the act requiring the prosecution 
to be in their name. Turner v. Mockler et 
al, 36, p. 245.

Offer to suffer judgment -Where an 
offer to suffer judgment \\ i not accepted in 
a suit involving several issues, and the 
plaintiff succeeded upon but one issue entitling 
him to damages less than the amount of the 
offer, he was allowed costs of whole suit up 
to the date of the offer. Barclay v. McAvity, 
1 Eq., p. 146.

The plaintiff, notwithstanding that she 
had received notice of an offer to suffer 
judgment by default, within the ten days 
allowed to her by the statute for its accept
ance carried the cause down to trial and 
obtained a verdict therein (also within the 
ten days) for a sum exactly equal to the 
amount mentioned in the offer.—On a motion 
to review the taxation of the plaintiff's costs, 
held (per Turk C. J., Hanington, Landry 
and McLeod JJ., Gregory J. dissenting), that 
the making of the offer in no way operated 
as a stay of proceedings and the taking of 
the cause down to trial by the plaintiff was 
not equivalent to a rejection thereof; anil 
that she was, therefore, entitled to have 
the costs of the trial allowed to her on 
taxation.—Quaere : (per Tuck C. J.) if the 
verdict had been for a less amount than 
that for which the offer to suffer judgment 
was made, could the plaintiff after verdict 
have accepted the offer and signed judgment 
for the larger sum? Sharp v. Trustees of 
School District No. 6 Woodstock, 35, p. 243.

Order extending time to answer—
Defendant moved to have bill dismissed for 
want of prosecution.—Before judgment was 
given refusing the motion, the defendant was 
served with the bill.—-As it would be un
necessary to answer if his motion were allowed 
defendant obtained time by judge's order 
until after judgment on the motion was 
given, in which to answer.—The order di
rected the costs of application to be costs

in the cause.—The suit proceeding to hearing, 
defendant was successful.—Held, that he 
was entitled to the costs of his application 
for time to answer, as costs in the cause 
in accordance with the order. New Bruns
wick Railway Co. and Brown v. Kelly, 1, 
Eq., p. 156.

Partial success in exceptions—Where
exceptions arc allowed in part, neither party 
is entitled to costs. —Where some exceptions 
are wholly allowed, and others disallowed, 
the costs are set off and the balance only 
is j>ayable.—Where the costs would be 
nearly equal no costs are given, or they are 
made costs in the cause. Barclay v. McAvity, 
Eq. Cas., p. 468.

Partial success—Demurrer—Where some
"f several grounds of demurrer were over
ruled, costs were nut allowed to cither side 
Trites v. Humphreys, 2 Eq., p. 1.

Partial success—Referee's Report—Ex
ceptions—Where exceptions to a referee's 
report were allowed in part, costs were 
refused to cither party. Lawton Sato Co. 
Ltd. v. Machum, 2 Eq., p. 191.

Partial success —Interrogatories—Ex
ceptions—Where some exceptions were 
allowed, and others overruled, costs were 
allowed to each party. Crosby v. Taylor 
Eq., p. 511.

Where some exceptions to interrogatories 
were allowed and others overruled the clerk 
was ordered to tax the costs of both parties 
and deduct one sum from the other and 
certify the balance due. Pick v. Edwards 
et al, 4 Eq., p. 151.

Partial success — Separate issues — 
Counterclaim—The defendant, having dis
trained for rent in arrears, the plaintiff 
brought an action for damages for a breach 
of the covenant to repair and for illegal 
distress.—The defendant denied the breach 
of the covenant and counter claimed for the 
balance of rent due over the amount received 
as the proceeds of the sale of goods dis
trained.—The issue on the claim for damages 
for breach of the covenant to repair having 
been found for the plaintiff, ant! the issues 
on the illegal distress and counter-claim for 
rent for the defendant, the costs in the 
cause should be taxed and allowed the plain
tiff on the issue in his favor as if it were a 
separate action with n . counterclaim and 
added to the amount of his verdict; and the 
costs occasioned by the issues found for 
the defendant and the costs of the counter
claim (the latter as though they were part 
of the costs of a separate action) should be 
taxed to the defendant and added to the 
verdict on the counter-claim; the smaller 
to be deducted from the larger and the party 
in whose favor is the balance to have judg
ment for that amount.—Atlas Metal Co. 
v. Miller (INK») 2 O. B. 1). 500 followed. 
Gordon v. Sime, 41, p. 535 (K. B. D.).
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Partial success—See St. John River S. S. 
Co. Lid. v. Crystal Stream S. S. Co. Ltd., 41, 
p. 398.

Partition sale—Refusal to partition
amicably —Where a co-tenant refused to 
amicably partition a piece of land, and 
proceeded to strip it of its timber, the costs 
if a partition suit were ordered to be paid 

by him, and made a charge upon his share 
of the proceeds of the sale. Cassidy v. 
Cassidy et al, Eq. Cas., p. 4SI).

Partition suit -Guardian ad litem -
Application refused in a partition suit, that 
costs of appointing guardian ad litem of 
defendant, a person of unsound mind, not 
so found, and of proving her unsound ness 
of mind by affidavits, be borne by defend-, 
ant's share in estate. Masters v. Masters,
2 Eq., p. 480.

Partition suit—Set-off by vendee of 
costs—Where a suit for partition of lands 
sold previous to the commencement of the 
suit established the exclusive title of the 
vendor, and the suit was not caused by any 
fault of his, the vendee made a party to the 
suit was held not to be entitled to deduct 
his costs from the purchase money. Pat
terson v. Patterson, 3 Eq., p. 100.

Partition suit—Unnecessary pleadings
—Where in a partition suit one of the defend
ants did not appear at the hearing, and his 
answer was unsupported by evidence, and 
was assumed by the Court to be unnecessary, 
he was held not entitled to any costs. Shields 
v. Quigley, 1 Eq., p. 154.

Practice—Order for execution for costs
—Where no time is limited by a decree 
in a suit for payment of costs, a further 
order for their payment must be taken out, 
after which an order for execution will be 
made ex parte. Wright v. Wright, Eq. Cas., 
p. 490.

Practice—Attachment for non pay
ment of coats—On an application for an 
attachment for non-payment of costs pur
suant to a rule, the Court allowed an affidavit 
to be read which was entitled in the Court 
and cause, but was not entitled the same as 
the rule. -The provisions of Order 41, f. 5 
are inapplicable to a rule to pay costs, there
fore it is not necessary in an application 
for attachment for non-payment that the 
rule served should bear the indorsement 
mentioned in Order 41, r. 5.—The Court 
refused to grant an attachment for non
payment of costs ordered on an appeal from 
a judge's order on review from a magistrate’s 
Court where the demand was made by the 
attorney acting for the party entitled, with
out a power of attorney authorizing him to 
demand and receive the costs.—An attach
ment will not be granted if satisfaction might 
have been obtained by execution against 
the goods of the person liable, or unless it 
be shown that the party liable was able to 
pay and refused or deprived himself of the

ability to pay. R. v. Borden ex parte Kinnie. 
43, p. 299.

Practice — Interrogatories — The plain
tiffs omitted to add any foot-note to their 
interrogatories as provided by sec. 44 of 
the Supreme Court in Equity Act, C. S. (19031 
Chap. 112.—On a motion to set aside an 
order setting exceptions to the answer down 
for hearing.— Held, that by a proper con
struction of the section, such an omission 
was equivalent to a requirement that each 
defendant should answer all the interrogatories 
subject to a right to costs should any of 
the interrogatories be inapplicable to that 
defendant. Golden et ux. v. McGivery et al,
4 Eq., p. 42.

Principal and agent -Accounting -
Costs of suit against an agent for an account 
ordered to be paid by him where he had 
disregarded requests for an account, and 
had filed an improper account in the suit. 
Simonds v. Coster, 3 Eq., p. 329.

Principal and agent - Preparing receipt 
for securities surrendered Cost di 
allowed to an estate agent of preparing a 
receipt containing schedule of leases and 
secuntics delivered up to the principal. Id.

Privy Council decree —Effect re costs
In a suit against L. and R., the bill was dis
missed by this Court with costs.—An appeal 
to the Supreme Court was allowed with 
costs.—Un appeal by R. only to the Judicial 
Committee of the Privy Council, it was 
ordered that the decree of the Supreme Court 
should be discharged as against the appellant 
with costs, and that the decree of this Court 
should be restored.— Held, that costs under 
the original decree should he taxed to L. 
Pairweather v. Robertson, 3 Eq., p. 279.

Proof of facts, admission of which was 
asked—Where notice to admit facts is 
given under Order 32, r. 4, it is the duty of 
the party receiving the notice to admit the 
facts, or give reasons why it is not necessary 
to admit them, otherwise the costs of the 
proof must lie borne by that party. Mure hie 
v. Mail Publishing Co. Ltd., 42, p. 30, C. 1).

Prosecution of indictable offences-
A municipality is liable for the fees and 
expenses of a justice of the peace or a con
stable payable in relation to the prosecution 
of indictable offences only where they have 
been certified to be correct by the Attorney 
General, or other counsel acting for the 
Crown, and have been ordered to be paid 
by the judge presiding at the Court in which 
the indictment is presented.—The Act of 
Assembly, fw Viet., c. 19, s. 1, whereby certain 
expenses in criminal prosecutions are made 
chargeable ujion the municipalities is not 
ultra vires of the provincial legislature. 
McLeod v. The Municipals of Kings, 35, 
p. 103.

Rectification of deed—Rectification de
creed of misdescription in conveyance of
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land arising from mutual mistake of grantor 
and grantee, as against a subsequent pur
chaser with notice of mistake, hut without 
costs. King v. Keith, 1 Eq., p. 138.

Redemption suit—Collateral security 
—Balance due mortgagor -The mortgagee 
of a vessel took possession of her and trans
ferred her to a clerk in his employ, who 
immediately re-transferred her to the mort
gagee.—The consideration expressed in both 
instances was 82,000.—The mortgagee re
tained the management and posses ion of 
the vessel until her loss, without making 
an effort to sell her, though she was not 
paving expenses, and was depreciating in 
value from age, anil the market demand 
for vessels of her class was declining.—In 
a suit to redeem a mortgage on land given 
as collateral security with the mortgage on 
the vessel, held, that there had not been a 
valid exercise of the power of sale vested 
in the mortgagee, and that he was chargeable 
with the value of the vessel at the time he 
look possession.—In the above suit a balance 
was found due the mortgagor by the mort
gagee.— Held, tlial the mortgagee should 
pay the costs of the suit. Kennedy v. Nealis 
et al., 1 Eq., p. 465.

Sec also Mitchell v. Kin near, 1 Eq., p. 427.

Referee's costs, Payment of—A referee 
having entered upon a reference is not 
entitled to payment of his fees from day to 
day as a condition of proceeding with the 
reference. Ex parte Sweeney, 2 Eq., p. 209.

Referee's report Exceptions Costs
of suit Costs are
upon in the argument on exceptions to a 
referee's report, but where such argument was 
treated by both parties as in the nature of 
a final hearing and costs were refused to 
both parties, such refusal should not lie 
disturbed on appeal. Jones v. McKean, 
:t4. p. 44.

Reference re partnership accounts —
In May, 1870, plaintiff and ('. B. formed a 
partnership for manufacturing purposes under 
a verbal agreement to contribute equally 
to the capital stock and share equally in the 
profit and loss.—No amount was agreed 
upon as the capital, or when each was to 
contribute his proportion of it, or in what 
manner the business was to lie managed. 
—In June following, J. B. was taken into 
partner-hii) under the" agreement that each 
partner should contribute a third of the 
capital stock and share equally in the profit 
and loss.—The plaintiff managed the busi
ness until August, 1871, when C. B. took 
over the management and forbade the plain
tiff interfering with the business.—In a suit 
brought in Octolier, 1872, for a dissolution 
of the partnership and an account, it was 
found on a reference to take the account that 
the plaintiff had contributed $4,.‘112.97 
C. B„ $10,107. and J. 11., $7,2111.—It 
appeared that under the management of 
C. B. the business was mismanaged and

neglected, that lie did not keep the partner
ship accounts in the firm's books, or in books 
accessable to the plaintiff; that he repeatedly 
refused from the time he assumed the manage
ment to render an account to the plaintiff, 
or to have a settlement of their accounts.— 
That he gave the plaintiff false information 
of the assets and liabilities of the business, 
and withheld information asked for, and that 
the plaintiff had no knowledge of the amount 
C. B. and J. B. had contributed to the capital 
of the firm.— Held (1), that plaintiff's costs 
of the hearing should be paid by C. B. and 
that the costs of the reference should be 
paid out of the partnership assets after 
payment of the partnership debts, and if 
the assets proved insufficient, then by C. B.; 
(2), that C. B. should receive no remunera
tion for his services in the management of 
the business. Young v. Berryman el al, 
Eq. Cas., p. 110.

Service of papers—Failure to file—
Where an application for a judgment, as 
in case of a non suit, was refused in a ease 
where it appeared that the plaintiff had 
omitted to file a joinder of issue, though the 
same had been served on the defendant's 
attorney, the plaintiff was deprived of 
costs as a punishment for his carelessness. 
Gallagher v. Wilson, 35, p. 238.

Set-off—Solicitor's lien—A defendant 
is entitled to set off interlocutory costs in 
the same cause, payable to him by the 
plaintiff, against the damages and costs 
recovered against him in the final result 
of the cause; notwithstanding the objection 
of the plaintiff's attorney's lien which only 
attaches on the general result of the action. 
Anderson v. Shaw, 35, p. 280.

Set-off against costs—Solicitor’s Hen-
Plaintiffs recovered a judgment in debt in 
the Supreme Court against R.—Two days 
previously R. executed a bill of sale of all 
his property to B. and the plaintiffs brought 
suit to have the bill of sale set aside as a 
fraudulent preference.—A settlement was 
made by B.—R., being in insolvent cir
cumstances and leaving the province after 
the commencement of the suit, no further 
step after the filing of the bill was taken 
by the plaintiffs against him.—An application 
by R.'s solicitor to dismiss the suit for want 
of prosecution was granted with costs.—The 
plaintiffs now applied to set off their judg
ment against such costs.— Held, that the 
lien of R.'s solicitor for his costs was para
mount to the equities between the parties, 
but under the circumstances the application 
should be refused without costs. Wçrden 
el al v. Rawlins el al, 1 Eq., p. 450.

Slander—Imperial Statute, 21 Jac. 1,
c. Ki—The Statute 21 Jae. 1, c. Iff is in force 
in this province, therefore a plaintiff in an 
action of slander, who recovered damages 
in an amount less than forty shillings, was 
not allowed costs. Gallagher v. O'Neill, 
34, i>. 194.
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Solicitor, Costs against personally—
An order for costs against a solicitor par

tially will not be ma<le (in the absence of 
proof of misconduct) on the ground that 
nothing was involved in the appeal except 
costs of the appeal. R. v. Gerow ex parte 
Gross et al, 43, p. 352.

Solicitor’s lien for costs — See SOLI
CITOR. Also supra, col. 188.

Special case—The Court has the same 
power to deal with the costs of a special 
case as in the case of a suit instituted by 
bill, and in awarding them will be governed 
by the same rules. Mitchell et al v. Kinnear 
et al, l Eq., p. 127.

Specific performance -Lien allowed—
Where in a suit for specific performance of 
an alleged agreement to assign a leasehold 
interest in land with building thereon, in 
consideration of an indebtedness to the 
plaintiff by the defendant for repairs to the 
building, it appeared that the plaintiff went 
into possession, collected the rents, and made 
repairs, but that these acts were consistent 
with the evidence of the defendant that the 
plaintiff was given the management of the 
property for the purpose of paying defendant's 
indebtedness to him, the Court refused to 
grant siiecific performance, but decreed that 
the plaintiff was entitled to a lien on the 
property for the amount of the debt and 
any money properly expended in respect of 
the property.—Under above circumstances 
neither party was allowed costs of suit. 
Johnson v. Scribner et al, Eq. Cits., p. 363.

Specific performance Misdescription
—The defendant purchased from plaintiff 
at auction, a property described in the 
advertisement of sale as “No. 171 Chesley 
Street" and signed a bidding paper contain
ing a similar description.—The defendant 
supposed the property fronted on Chesley 
street.—As a matter of fact it was distant 
about one hundred feet from Chesley street, 
had no access thereto, and fronted on an 
alley.—Chesley street had a civic water 
supply.—The alley luul no water supply.— 
It appeared that the plaintiff’s agent had 
represented to the auctioneer that the house 
was on Chesley street, and to get the number 
"f the house thereon for the advertisement 
they had consulted the street directory and 
found that the address of a tenant on the 
premises was there given as "171 Chesley." 
—No other evidence was offered to show that 
the premises were known as “No. 171 Chesley 
Street".—In an action for specific per
formance, held, that the property «lid not 
answer the description of the property 
the defendant had contracted to buy, and 
the defendant could not be compelled to 
accept it.— Held, not a case of mutual 
mistake and therefore the costs must lie 
borne by the plaintiff. Porter v. Rogers, 
42, p. 82, C. D.

Stenographer’s omission to file a 
record of the trial—No costs—Trial de
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novo.—See Bourque v. Record Foundry it* 
Machine Co., 38, p. 239.

Supreme Court of Canada Appeal— 
Attaching for costs of—A rule nisi for 
an attachment for the non-payment of costs 
taxed to the plaintiff on appeal to the Su
preme Court of Canada, was made absolute. 
Bank of Nova Scotia v. Fish, 33, p. 604.

Supreme Court of Canada—Appeal—
When a judgment of the Supreme Court of 
Canada has been certified to the clerk of 
the Court, as provided by R. S. C., c. 105, 
s. 67, it becomes a judgment of this Court, 
and it is not necessary to obtain leave to 
issue an execution to enforce the payment of 
costs awarded to the applicant by the said 
judgment. Ex parte Jones, 35, p. 108.

Trial, Adjournment of—The practice 
on refusing a rule for judgment as in case of 
a nonsuit, for not proceeding to trial accord
ing to notice, on plaintiff giving a peremptory 
undertaking, is to impose costs of the day 
as a condition. Jones v. Miller, 37, p. 585.

Trial, Issue raised at—Where the defend
ant succeeded upon a defence raised for the 
first time at the trial and of which the plain
tiff had no previous notice, costs were refused. 
Floyd v. Hanson, 43, p. 339, C. I).

Trustees—Action to recover trust pro
perty—C. wrongfully appropriated mer
chandise in his possession as one of the 
trustees of P.'s estate for the purposes of 
his own business.—Subsequently it came 
into the hands of the defendants under a 
general «assignment to them by C. for the 
benefit of his creditors.—A suit having 
been brought by the plaintiff, as one of 
P.'s trustees, against C. and the defendants, 
for the recovery of any assets of the P. estate 
in their hands, the defendants offered to give 
up the merchandise to the plaintiff if he 
could identify it.—This could not be done 
nor could its value be determined by the 
plaintiff or the defendants until an enquiry 
was made by a referee of the Court.— Held, 
that the defendant trustees were not li«ahle 
for the costs of the suit.—Where a trustee 
refusing to join with his co-trustee in a suit 
for the recovery of trust property was made 
a defendant to the suit, costs thereby in
curred were not allowed against him. Belyea, 
Trustee Estate of Daniel L. Patton v. Conroy 
et al, 1 Eq., p. 227.

Trustees Application for removal-
Trustees applying to be removed on a ground 
satisfactory to the Court, and not from 
mere desire or caprice, will be allowed the 
costs of their application out of the trust 
estate. In re Charles Merritt's Trusts, 1 Eq., 
p. 4M.

Trustees —Breach of trust—Where trus
tees brought a bill ostensibly for the con
struction of a will but actually to get .an 
order excusing them from the result of an
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unintentional breach of trust, they were 
refused costs, even though the order was 
granted. Simpson v. Johnson, 2 Eq., p. 333.

Trustees Defendants in bondholders
suit—In a suit by the holder of debentures 
to enforce a trust mortgage, the trustees made 
defendants in the suit were disallowed costs 
of a part of their answer setting up that 
the suit should have been brought in their 
name. Shaugnessy v. The Imperial I rusts 
Co., 3 Eq., p. 5.

Trustee, Insolvent -Disputed claim 
Hill for receiver An insolvent executor and 
trustee disputed a creditor's claim, and the 
creditor tiled a bill for the appointment of a 
receiver and the payment of his debt. -1 lie 
appointment of a leceiver was opposed by 
all other parties interested in the estate. — 
Pending the suit the creditor brought an 
action at law upon his debt and recovered 
much less than the amount originally demand
ed of the executor. The debt was men paid. 
— Held, that the bill should be dismissed with 
costs. Mills v. Tallin, 1 Eq., p. 601.

Trustees- Suit to compel payment of 
a legacy.—Trustee who refuse to pay 
over a legacy when they have no reasonable 
doubt but that it should be paid, will not 
be allowed any costs in an action to compel 
its payment. —Quaere, in such a case are 
not trustees personally liable tor the costs 
of the proceedings/ Taylor v. McLeod el 
al, Trustees, 1 Eq., p. 262.

Will Bequest Suit for construction
—When a testatrix gave a legacy for a certain 
purpose but through error wrongly desig
nated the legatee so that there were two 
claimants to the legacy, the costs were 
ordered paid out of the redduarv estate, 
not out of the legacy. Jones, Executor y. 
Saint Stephen's Church et al, 1 Eq., p. 316.

Will - Executor's costs -On proof of a 
will in solemn form, under S. 1603, c. Ils, 
the testator’s widow filed allegations alleg
ing incapacity, and fraud and undue influence 
on the part of the executor and testator’s 
sisters.—The executor gave the instructions 
to the solicitor for and took a remote interest 
under the will ; one of the testator’s two medi
cal attendants pronounced him to be incap
able of making a will, and the other deemed 
him capable; the judge of probate refused 
to admit the will to probate, -lie also ordered 
that the executor should receive no costs, and 
should personally pay costs of the widow, 
including stamps. — Held, reversing the judg
ment of the judge of probate, that the 
will should be admitted to probate and tin- 
ordinary order made as to costs in the 
Probate Court.—Costs of the were
allowed to the widow out of the estate, to 
be taxed as between party and party, and 
to the executor to be taxed as between 
solicitor and client. In re Estate William 
John Daids, 40, p. 23.
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2. Scale of Costs.
Equity Court —C. S., c. 119—The pro

vision in the table of fees of the Supreme 
Court in Equity, e. 110, C. S., that for 
services not therein provided for, the fees 
are to he those allowed on the Common Law 
side of the Supreme Court, applies to the 
table of fee-, in the Supreme Court Act, 60 
Viet., c. 21 (1K07). McPherson v. (Jlasier,
1 Eq. p. 649 (A. I). 1899.)

Equity Court -Attendance on clerk— 
Brief An order nisi to set aside with costs 
an order setting a cause down for hearing 
was made absolute. The order absolute 
was drawn up by the clerk at the instance 
of defendant's solicitor with an appointment 
to settle the minutes. At the taxation of the 
defendant's costs the clerk allowed $1.31 
for attendance on taking out the order nisi 
and $1.34 f< >r at tendance < m the « >rder abs< ilute. 
By the table of fees fc. 110, C S.), solicitor 
attending clerk on every decretal order is 
allowed $1.34 and for all other services not 
provided for in the table the like fees as 
are allowed to attorneys on the common law 
side of the Supreme Court. < hi the common 
law side a fee of twenty cents is allowed 
for every attendance on the clerk.—Held, 
that the order absolute was neither a decree 
nor a dcental order, but a special order, 
and that each attendance should be tax.d 
at twenty cents.—The clerk on the taxation 
of the above costs allowed five dollars for 
brief, this being the fee allowed in the table 
of fees to attorneys on the common law 
side of the Supreme C urt (e. 110, C. S. N. B.) 
and a service for which no provision being 
made under the table of fee< of the equity 
side of the Court the same fees are to be 
allowed as on the common law side.—The 
table of fee-- of tile equity side provides a fee 
of t wen tv cents per folio for drawing bill, 
answer, "pica, demurrer, or other writing, 
not otherwise provided for, and ten cents 
per folio for copy.— Held, that brief should 
be taxed per folio as a writing not otherwise 
provided hr.—Costs allowed of abbreviating 
affidavits nvl on the application for the 
above order, and of making copies of abbre
viations. Chase v. Briggs, Eq. Cas., p. 80.

Excessive costs—The Court will not 
interfere with a conviction on the ground 
that the costs are excessive, where it is not 
shown in what particular they are excessive. 
R. v. Davis ex parte Vanbuskirk, 38, p. 335.

Excessive costs -Several convictions 
at same time—Where several convictions 
are made against the same person for distinct 
offences at the same time, the magistrate is 
justified in imposing the costs of conveying 
to gaol in each conviction.—If the costs 
thus imposed prove excessive the excess 
should by amendment he stricken out. 
R. v. Sleeves, ex parte Richard, 42, p. 596.

Excessive costs—While costs are in the 
discretion uf the Court appealed to, the

75



COSTS. 194193

power to allow such costs is limited to such 
costs as are strictly just and reasonable. 
R. v. Wilson ex parte Cronkhite et al, 44, p. 69.

Supreme Court scale, Appeal against—
The Court en banc has jurisdiction to review 
the discretion exercised by a judge in certi
fying under the act 60 Viet., c. 28, s. 74, 
that there was good cause for bringing the 
action in the Supreme Court. Cormier v. 
Boudreau, 36, p. 6.

3. Security for Costs.

Affidavit In reply to demand for secu
rity—An affidavit, by one not a party to 
the transaction, which simply substantiates 
an indebtedness due the plaintiff but gives 
no indication of the source of information or 
other suggestion that the deponent actually 
possesses the knowledge sworn to, is not 
sufficient to offset a demand for security 
for costs. Alton v. McDonald, 2 Eq., p. 324.

Appeal, Costs of—An application for 
security for costs of an appeal on the ground 
that the appellant would not be able to pay 
the costs, if the appeal should be dismissed 
with costs, must be made promptly.—Where 
notice of appeal was served on the seventh 
of May and notice of an application for 
security was served on the second day of 
June in time for the fini session of the 
Appeal Court after the making of the order 
appealed from, it was refused on the ground 
of delay, although a demand of security 
had been served on the eleventh of May and 
security had been refused. R. v. Gerow 
ex parte Gross et al. 43, p. 352.

Bond—Approval by a justice called in 
by reason of sickness—A bond for security 
for costs under 49 Viet., c. 53, approved of 
by a justice who has been called upon to 
continue a trial commenced before the 
justice who issued the first process, and who 
was unable by reason of illness to conclude 
the trial, is sufficient. Temperance and 
General Life Assurance Co. v. Ingraham, 35, 
P- 558.

Defendants, Several—But one applica
tion may be made for security for costs where 
there arc several defendants and the bond 
should be for the benefit of all the defendants. 
Stewart v. Harris et al, Eq. Cas., p. 143.

Kquity Court—The bond for security for 
costs in the Ecjuitv Courts, is to the clerk of 
the Court, and in the sum of #500.00.
Walsh v. McManus, Eq. Cas., p. 86.

Executors An executor has to pledge 
his own credit for the costs of a suit against 
the estate; he is therefore entitled to per
sonal security irrespective of any debt due 
by his testator. Alton v. McDonald, 2 Eq., 
p. 831.

Foreclosure suit—It is not a ground for 
refusing an order for security for costs,

where plaintiff is resident abroad, that the 
suit is for foreclosure of mortgage. Buchanan 
v. Harvie, 3 Eq., p. 1.

Foreign company with local branch—
The plaintiffs, who were a company incor
porated abroad but having a place of business 
in the province, brought an action against 
the defendant in a justice's Court for goods 
sold and delivered.—Security for costs was 
not demanded at the trial and none was 
given.—The case having been brought up 
on review and referred to the Court, held 
(per Tuck C. J., Landry, Barker and McLeod 
JJ., Hanington and VanVVart JJ. dissenting), 
that the omission to give security for costs 
did not deprive the magistrate of jurisdiction 
to try the case.—Held (per Tuck C. J.), that 
49 Viet., c. 53, s. 1 does not apply to com
panies incorporated abroad, but having a 
place of business within the province.— Held 
—(per Barker J), that the defendant by not 
demanding the security at the trial waived 
the benefit of the said Act, 49 Viet., c. 53. 
Massey- Harris Co Ltd. v. Stairs, 34, p. 595.

Foreign plaintiff—(Malm disputed—
Security for costs will be ordered against a 
plaintiff resident out of the jurisdiction 
in a suit against an administrator for the 
administration of his intestate's estate, where 
the estate is insolvent, and the plaintiff’s 
claim against the estate is not admitted. 
Alton v. McDonald, 2 Eq., p. 321.

Judgment creditor—Where a person 
re ident out of the jurisdiction having 
obtained a judgment in the Supreme Court 
for a large amount, which was defeated 
by a bill of sale given by the judgment debtor, 
brought a suit to have the bill of sale set 
aside as a fraudulent preference he was 
required to give security for the costs ta 
the judgment debtor made a party to the 
suit. Thibaudeau v. Scott et al, 1 Eq., p. 505; 
Gould v. Britt, 2 Eq., p. 453.

Quo warranto—Application by citizen 
of little or no means Set Ex parkGaUa- 
gher; In re Fryers, 41, p. 545.

Recognizance or bond—Quaere, whether 
security for costs of suit may tie by recog
nizance under s. 286 of Act 53 Viet., c. 4,, 
instead of by Ixind. —Security for costs of 
suit was ordered to be by recognizance.— 
Security not being given it was ordered 
that the bill should stand dismissed unless 
security for costs was put in within a limited 
time.—Before the expiration of the time, 
security was put in by bond in the usual 
form.—Upon an application to set the bond 
aside and for its removal from the files of 
the Court on the ground that the security 
should be by recognizance.— Held, that in 
view of the second order, security was 
properly put in by bond. Brown v. Sumner, 
2 Eq., p. 126.

Referee's costs—Semble, where special 
circumstances show a probability that the
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fees of a reference will not he paid, the Court 
will require that the referee's fees be secured to 
him before ordering the reference to be pro
ceeded with. Ex parte Sweeney, 2 Eq., p.
269

Temporary residence to prosecute 
action —A foreigner, usually residing abroad, 
who, before the order for security is granted, 
has bona fide come to reside temporarily 
within the jurisdiction for the purpose of 
prosecuting his action, cannot be compelled 
to give security for costs.—(Per Hanington, 
Landry, Barker an 1 Van Wart JJ-, Tuck C. J., 
and McLeod J. dissenting). Violette v. 
Martin, 35, p. 74.

4. Taxation of Costs.

Affidavit with exhibits annexed — O. 38,
r. 3, O. 65, r. 27 (20) —It is within the dis
cretion of a judge sitting in chambers to 
act upon an affidavit to which exhibits have 
been annexed, contrary to O. 3$, r. 23, but 
the party offering such affidavit may be 
deprived of costs, under (). 38, r. 3 or (). 65, 
r. 27 (20). D'Israeli Asbestos Co. v. Isaacs 
et al, 40, p. 431.

Allocatur—An allocatur is not an order 
to tax but simply fixes the amount for the 
registrar if in his judgment it is a proper 
case for taxing a c junsel fee. R linsford 
v. McVey et al, 40, p. 381.

Certiorari— Garnishee order—It is no
ground for certiorari that the County Court 
judge ordered the costs of a garnishee order 
and application to be taxed by the clerk 
of the Supreme Court instead of taxing 
them himself. Ex parte Bowes, 34, p. 70.

Election petition -The costs on a rule 
setting aside an order fixing time for hearing 
under The New Brunswick Controverted 
Elections Act, C. S. 1903, c. 4, s. 15, include 
the costs, if any, of the order set aside, 
and the application to set it aside, but not 
the costs of subpoenaing witnesses, etc. 
for the trial fixed by the order so rescinded, 
unless a special order be made.—The Court 
will not rehear or alter its order after it 
has been made and entered provided that 
it accurately expresses the intention of the 
Court.—Held (per McLeod J ), no costs are 
allowable for correcting an action of an officer 
of the Court. Owens v. Upham, 39, p. 281.

Error of officer of Courts—No costs are 
allowable for correcting an action or error 
of an officer of the Court. Baurke v. Record 
Foundry A Machine Co., 38, p. 239; Me Kenzie 
v. McLeod et al, 39, p. 230; Owens v. Upham, 
39, p. Js |

Foreclosure —Where a bill in a fore
closure suit was of unusual length from the 
insertion of needless recitals and repetitions 
contrary to the provisions of the Supreme 
Court in Equity Act 1890, s. 22, the clerk 
was directed to tax the costs of the bill on

the basis of twelve folios. Barnaby v. Mun- 
roe et al, 1 Eq., p. 94.

Judge in Equity Court, Power of — A
judge sitting in Equity is not authorized to fix 
and determine en bloc the amount of costs 
to be paid the respective solicitors in a 
suit; such osts must be ascertained by 
the proper taxing officer by taxation in 
the usual way. The Consolidated Electric 
Co. Cases, 34, p. 36.

Liquor License Act—The magistrate has 
the right under section 62 of the act to 
award costs of c inviction. Ex parte Flana
gan, 34, p. 326.

Liquor License Act, C. S. 1903, c. 22 —
Upon a conviction under the Liquor License 
Act, C. S. 1903, c. 22, for unlawful selling, 
no costs can lie taxed for serving the defend
ant with notice of adjournment of hearing. 
—A conviction will not be set aside because 
a magistrate taxed witnesses' mileage fees, 
relying on his own knowledge of distances 
and without affidavits, there being no evi
dence that the mileage was incorrectly allow
ed, and the magistrate having sworn that 
he was acquaint!.-1 with the witnesses and 
familiar with the distances they had to travel. 
—A constable is only entitled to five cents 
per day for attendance upon the trial. 
R. v. Bassett ex parte Davidson, 39, p. 271.

Prolixity—In an action in the County 
Court the fact that the special matters set 
out in a notice of defence could be given 
in evidence under the general issue is not 
necessarily a good gr mnd for an application 
to strike the said notice out, though it might 
be a matter for con si 1er iti m in the taxation 
of costs. Bennett v. Cody, 35, p. 277.

5. Witness Fees.

Liquor License Act, C. S. 1903, c. 22—
A constable is only entitled to five cents 
per day for attendance on the trial. R. v. 
Bassett ex parte Davidson, 39, p. 271.

COURTS.
1. Supreme Court of Canada.

2. Supreme Court of N. B.

3. Equity Court.

4. County Courts.

5. Probate Courts.

6. Inferior Courts.
a. GENERALLY.
b. REVIEW.

7. Police Courts.
8. Miscellaneous.
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1. Supreme Court of Canada.

Attachment for costs of appeal to—
A rule nisi for an attachment for the non
payment of costs taxed to the plaintiff 
<>n appeal to the Supreme Court of Canada, 
was made absolute. Bank of Nova Scotia 
v. Fish, 33, p. 604.

Death of a defendant - Delay in pur
suing appeal—Upon the death of one of 
several defendants to a suit in the Supreme 
Court in Equity the plaintiff may continue 
the suit by applying for administration ad 
litem or by application to the Equity Court 
under s. 116 or s. 119 of the Supreme Court 
in Equity Act, C. S. 1903, c. 112, and there
fore when one of several defendants died 
after judgment of the Supreme Court en banc 
confirming a decree of the Equity Court dis
missing the plaintiff's bill with costs, and 
the plaintiff delayed his appeal to the Supreme 
Court of Canada for eight months there
after on the ground that no administration 
had lx.-en taken out, held, this was no excuse 
for the delay and the judgment of McLeod 
J refusing to allow the appeal under s. 71 
of the Supreme Court Act, R. S. C. 1906, 
c. 139, was confirmed.— Held, also, that the 
mistake of the solicitor as to the procedure 
on defendant's death, even though supjjorted 
by opinion of counsel, was not a sufficient 
excuse.— Held (per McLeod J.), the plaintiff 
(appellant) could have filed a suggestion 
and proceeded under s. 85 of the Supreme 
Court Act, R. S. C. 1906, c. 139. //arris 
et al v. Sumner et al, 39, p. 456.

Judgment—Where a judgment of the 
Supreme Court of Canada has l>een certified 
to the clerk of the Supreme Court of N. B., 
as provided by R. S. C., c. 105, s. 67, it 
becomes a judgment of that Court, and it 
is not necessary to obtain leave to issue an 
execution to enforce the payment of costs 
awarded to the applicant by the said judg
ment. Ex parte Jones, 35, p. 108.

2. Supreme Court of N. B.

Bail bond taken in Inferior court.
Action on —The Supreme Court has juris
diction to try an action against bail given 
in a case originating in an inferior court and 
has power to give such relief to the bail as 
justice may require.—The former practice 
of the King's Bench in England of refusing 
to try such actions and of compelling them 
to be brought in the inferior court has never 
been followed in this province. Jack v. 
Bonnell, 35, p. 323.

Judge—Public Health Act—A judge 
of the Supreme Court has no jurisdiction 
under section 73 of the Public Health Act 
(C. S. 1903, c. 53) to order a county council 
to pay an amount assessed for the expenses 
of a local board under section 72 of the Act 
on the application of the chairman without 
the authority of the board acting in its

corporate capacity.—(Per Hanington and 
McLeod JJ., Tuck C. J. dissenting). Ex 
parte Municipality of York, re Local Board 
of Health for District No. 3, 37, p. 646.

Judge Jurisdiction re certiorari—A
judge of the King’s Bench Division has juris
diction under O. 62, rr. 1-3 of the Judicature 
Act, 1909, in certiorari proceedings, and 
the jurisdiction there given is not limited 
by the Act 3 Geo. V., c. 23 (1913) to the 
Appeal Division or a judge thereof. R. v. 
Borden ex parte Kinnie, 42, p. 641.

Trespass Private Act—An arbitration 
clause in a private act of parliament author
izing expropriation of land will not oust the 
jurisdiction of the Court, and an action 
for damages for trespass will lie, unless 
the necessary steps are taken under the 
act to vest the jiower to exercise the right, 
or to do the thing for which compensation 
would lie due under the act. Barter v. 
Sprague's Falls Mfg. Co., 38, p. 207.

See also APPEAL, COSTS, CROWN 
PRACTICE.

3. Equity Court.

Arrest under execution for costs—An
arrest under an execution issued under an 
order of the Equity Court against the Ixxly, 
for enforcement of its decree directing 
payment of taxed costs on dismissing the 
plaintiffs' bill, operates as a satisfaction, 
ami an execution issued against the go*xls 
of the plaintiffs for the same demand will 
be set aside. (Per Hanington, Landry, 
Barker and McLeod JJ., Tuck C. J. dissent
ing, and Gregory J. no part.)—A County 
Court judge has no jurisdiction under the 
act Respecting Arrest, Imprisonment and 
Examination of Debtors, (Con. Stat. 1903 
c. 130), to discharge persons in custody under 
such executions. Petropolous et al v. Wil
ia im s Co. Ltd. et al, 38, p. 146.

Concurrent jurisdiction in Probate 
Court —where a bill was brought inter aha 
to allow the accounts of executors, the Court 
refused to entertain this portion of the bill, 
as the matters could be dealt with more 
expeditiously and with less expense in the 
Probate Court. Simpson v. Johnston, 2 Eq, 
p. 333.

In matters where the Chancery and 
Prolxite Courts have concurrent jurisdic
tion the Chancery Court will not act when 
the question involved can be more con
veniently and inexpensively disjxised of 
in the Probate Court, unless some social 
reason be shown why the Probate Court 
should not act. Kennedy, Adm. v. Slater, 
Adm. 4 Eq., p. 339.

Jurisdiction of, questioned re assessing 
damages—A dam erected in 1858 across 
a natural stream upon land owned by the 
defendants, and used for the defendant's
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purposes, was in 1891 altered in respect of 
its devices for carrying off surplus water by 
the defendants' immediate predecessors in 
title, contrary to the protest of the plaintiff, 
a riparian owner since 1880.-—In 1900 a 
portion of the dam was carried away by 
a freshet, owing, it was alleged by the plain
tiff, to the insufficiency of the alterations 
in the dam, and it was alleged that material 
damage was done to the plaintiff's land, but 
the evidence as to its precise nature and 
extent was slight and unsatisfactory, and 
the defendants denied any liability.— Held, 
that the questions involved being the liability 
of the defendants, and the extent of the in
jury sustained by the plaintiff, and the Court 
doubting its jurisdiction to assess the dam
ages, the bill should be dismissed, and the 
plaintiff left to his remedy at law. Saunders 
v. Wm. Richards Co. Lid., 2 Eq., p. 303.

Jurisdiction re accounts—A Court of 
Equity has jurisdiction in accounts where 
there arc various interests involved, and 
accounts between different parties to lie 
taken, so that the matter cannot be com
pletely dealt with by a Court of law in one 
action. Armstrong v. Robertson et al, Eq. 
Cas., p. 249.

In disputes between accounting parties, 
it does not necessarily follow because an 
action could be maintained at law, that 
the Courts of Equity have no jurisdiction.— 
It is a matter ot discretion as to which tri 
buna! litis the more efficient method of 
determining the case. Cushing Sulphite Fibre 
Co. Ltd. v. Cushing, 2 Eq., p. 539.

Jurisdiction — Accounts — Co-owners 
—Ships—The jurisdiction of the Court in 
Equity in a suit for account between co
owners of a ship hits not been taken away 
by Act 54-55 Viet., c. 29 (D), which confers 
a like jurisdiction upon the Exchequer Court 
in Admiralty; any discretion the Court of 
Equity may have as to the exercise of its 
jurisdiction must depend upon the circum
stances of each suit. Penery v. Hanson, 
2 Eq. p. 233.

Jurisdiction re contracts made under 
circumstances of fraud or oppression—
While parties are competent to contract 
to render themselves liable to pay any rate 
of interest which they agree to pay, Courts 
of Equity have held that the repeal of the 
usury laws has not interfered with their 
jurisdiction to relieve those who have been 
lead into making improvident bargains 
unconscionable in their nature and entered 
into under circumstances of fraud or oppres
sion.—By fraud in such cases is not to be 
understood deceit or circumvention but an 
unconscientious use of the power arising 
out of the circumstances and conditions. 
(per Barker J.). MacPherson v. McLean, 
34, p. 372.

Jurisdiction re guardians — Semble, 
though the Equity Courts of this province 
have jurisdiction to appoint a guardian of

an infant residing here but domiciled else
where, it «ill not supersede the guardian 
appointed by the Court of the infant's domi
cile unless necessary to the infant's interest. 
Leasby v. The Home Circle et al, Eq. Cas., p. 
533.

Jurisdiction restraining legislation—
Circumstances considered under which a 
Court of Equity will interfere by injunction 
in the exercise of its jurisdiction in personam 
to restrain an application to Parliament for 
a private Act. The Corporation of the 
Brothers of the Christian Schools v. Attorney 
General of N. B. and the Roman Catholic 
Bishop of Saint John, Eq. Cas., p. 103.

Jurisdiction re specific performance—
The exercise of the jurisdiction of Equity 
as to enforcing specific performance of 
agreements is not a matter of right in the 
party seeking relief, but of discretion in 
the Court to be exercised in accordance with 
fixed rules and principles. Calhoun v. 
Brewster, 1 Eq., p. 529.

Trust fund, Competing parties for—
53 Viet., c. 4, s. 212—The Court will not 
as a rule under section 212 of the Supreme 
Court in Equity Act, 1890 (53 Viet., c. 4)- 
determine the rights of competing parties 
to a fund in the hands of trustees.—The 
section is intended to enable the Court to 
advise executors and trustees in matters 
of discretion vested in them. In re Martha 
A. Fox-well's Estate, 1 Eq., p. 195.

4. County Courts.

Costs, Depriving plaintiff of—43 Eliz.,
c. 6 —The Imperial Statute, 43 Eliz., c. 0, 
authorizing a judge to certify to deprive a 
plaintiff of costs, is in force in this province, 
and is made applicable to County Courts 
by section OS of the County Court Act, 1897. 
Wurman v. Crystal, 35, p. 502.

County Courts Jurisdiction and Con
stitutional law —Quaere:—Whether the Cri
minal Code, 1892, s. 510, relating to the 
jurisdiction of County Courts in criminal 
matters is not ultra vires. Ex parte Wright, 
34, p. 127.

Courts (Not) of Oyer and Terminer—
The County Courts of New Brunswick arc 
nut Courts of Uyer and Terminer and general 
gaol delivery; therefore the Court refused 
to discharge, on habeas corpus, a prisoner 
who had been committed for trial fur an 
offence against the provisions of the Crim
inal Code, 1892, s. 270. Ex parte Wright, 
34, p. 127.

Judge's jurisdiction re Aliens Act—
The judge of a County Court has no juris
diction to convict for an offence under the 
act to restrict the importation and employ
ment of aliens (Ü0-U1 Vic., c. 11), and the 
act in amendment thereof (1 Edw. 7, c. 13),
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for an offence not committed within his 
territorial jurisdiction. R. v. Forbes ex 
parte Chestnut, 37, p. 402.

Judge’s jurisdiction re discharge of
debtors—In discharging or refusing to dis
charge a debtor who has made a disclosure 
under 59 Viet., c. 28, the judge or other 
officer is acting judicially and not minis
terially, therefore the Supreme Court en banc 
refused to make an order under 60 Vic., c. 28, 
s. 15 commanding the judge of the County 
Court of S. to discharge a debtor who had 
made a disclosure before him. Ex parte 
Keerson ; In re Merritt v. Keerson, 35, p. 233.

Judge’s jurisdiction re habeas corpus
—A judge of a County Court has no juris
diction to grant an order under the Habeas 
Corpus Act (C. S., c. 41) where the person 
applying is not confined within a county 
of which he is a judge. R. v. Wilson ex 
parte Irving, 35, p. 401.

Judge's jurisdiction re persons in 
custody under execution of Equity Court
—A County Court judge has no jurisdiction 
under the act Respecting Arrest, Imprison
ment and Examination of Debtors, (Con. 
Stat., 1903, c. 130) to discharge persons in 
custody under an execution issued by the 
Equity Court to enforce its decree. Petro- 
polous et al v. Williams Co. Ltd. et al, 38, 
p. 146.

Jurisdiction of judge to order new 
trial—The power of ordering a new trial, 
unless the plaintiff consents to a reduction 
of damages is vested in the judges of the 
County Courts under section 68 of the County 
Courts Act. Vanhuskirk v. Van Wart, 36, 
p. 422.

Jurisdiction re amount — Reducing 
claim—A plaintiff in an action in the County 
Court where the particulars show a 
demand beyond the jurisdiction, may bring 
the amount within the jurisdiction by proof 
of payments. Patterson v. Larsen, 37. p. 28.

Jurisdiction re amount—St. John 
County Court—See Simonds v. Hallett, 
34, p. 216.

Jurisdiction re amount of counter
claim—T<> an action in the County Court 
on a promissory note for $300. the defendant 
pleaded the general issue and gave notice 
of set-off of a claim greatly in excess of the 
jurisdiction of the Court in debt or assumpsit; 
alleging that he had to pay the amount on 
certain other promissory notes outstanding 
between them which the plaintiff had agreed 
to pay; and claimed judgment for the excess 
of the set-off over ihe plaintiff’s claim to 
the amount of $400.— Held, that the judge 
of the County Court had no jurisdiction 
to entertain the set-off, no abandonment 
of any part of the defendant's claim having 
been made to bring the amount within the 
jurisdiction of the Court. Windsor v. Young, 
13, p. 313.

Jurisdiction re counterclaims—The ju
risdiction in respect to counterclaims con
ferred upon County Courts by “The County 
Courts Act," C. S. 1903, c. 116, as amended 
by the Act 5 Geo. V., c. 25, and enlarged 
by “The Judicature Act, 1909" is confined 
to claims for an amount over which the 
Court would have had jurisdiction had the 
defendant sought to have recovered the 
subject matter of the counterclaim by suing 
therefor as plaintiff in the County Court. 
Canadian Laundry etc. Co. Ltd. v. Ungar's 
Laundry etc. Co. Ltd., 44, p. 423.

Jurisdiction re Intercolonial Railway—
VV. shipped two trunks bv the Intercolonial 
Railway and received a bill of lading in which 
she was named as consignee.—The railway 
agent delivered the trunks to another party 
on demand and without presentation of the 
bill of lading.—W. sued the Government 
Railways Managing Board in a County Court, 
under 9-10 Edw. VII, (Dam.), c. 26, for 
damages caused by the loss of the trunks, 
alleging negligence, and recovered judgment. 
—On appeal, held, there was sufficient evi
dence of negligence on the part of the railway 
agent.—The cause of action was the breach 
of duty by negligently misdelivering plain
tiff's goods, and therefore plaintiff was 
entitled to sue in a County Court, under 9-10 
Edw. VII (Dorn.), c. 26.—While the Crown 
in its operation of the Intercolonial Railway 
is not subject to the common law in regard 
to carriers, it is made liable for negligence 
of its servants on the Intercolonial Railway, 
resulting in loss of goods, by the Government 
Rail wav Act, R. S. C. 1906, c. 36, and the 
Act 9-10 Edw. VII (Dorn.), c. 19, s. 1, amend
ing the Exchequer Court Act, R. S. C. 1906, 
c. 140. Williams v. The Government Railways 
Managing Board, 41, p. 108.

Jurisdiction to issue attachment for 
costs of appeal to Supreme Court—The
Supreme Court will not as a general rule 
grant an attachment to enforce the payment 
of the costs of a County Court appeal. The 
costs should be certified and application 
made to the Court below. Mac P her son v. 
Samel, 34, p. 559.

Jurisdiction re transfers to Supreme 
Court—The County Court can only exercise 
its jurisdiction to transfer a case to the 
Supreme Court under s. 69, c. 116, C. S. 1903 
(The County Courts Act) during the pro
gress of the trial and in an action where 
the “subject matter of the suit" is without 
the jurisdiction of the Court; that the "sub
ject matter of the suit" for this purpose is 
the plaintiff's claim and does not extend to 
a counter claim which is beyond the juris
diction of the Court.—{Per Grimmer J.) 
Canadian Laundry etc. Co. Ltd. v. Ungar's 
Laundry etc. Ltd., 44, p. 423.

Parties—Joint indebtedness—Rent due 
to the plaintiff jointly with another cannot 
be sued for in a County Court by the plain
tiff alone, and where the nonjoinder is not 
disclosed until trial the defendant is entitled
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to a nonsuit.— Vassit v. Ckcsley, 33 N. B. R. 
192, distinguished. Knowles v. McLaughlin, 
41, p. MH.

Practice re order under e. 15—The
order provided for by County Court Act 
1897, s. 15 is a substitute for tbe remedy by 
writ of mandamus, and it will therefore be 
granted only in cases where mandamus will 
lie. Ex parle Keerson, 35, p. 233.

Submitting questions to Jury—C. S.
1903,c. Ill, s. 1(13, providing that the judge, 
instead of directing the jury to give either 
a general or special verdict may submit 
questions of fact and enter a verdict on the 
questions answered, applies to the County 
Courts. Sleeves v. Dryden, 35, p. 555; Read 
v. McGivney, 3ti, p. 513.

Writ of summons—Irregularity—It is
not necessary that a summons to set aside a 
writ in the County Court for irregularity 
should state the irregularity, nor is it nec
essary that the grounds should be served 
with the summons.—A writ of capias in 
the County Court will not be set aside be
cause the words “and of the British Dom
inions beyond the seas" are omitted from 
the title of the king.—A County Court capias 
will not be set aside because it does not 
aver in the statement of the cause of action 
that it arose within the jurisdiction of the 
Court. Rogers v. Dunbar, 37, p. 33.

Writ of summons—Statement of claim
—A County Court writ alleging that the 
defendant was indebted to the plaintiff in 
the sum of $400 for money payable by 
the defendant to the plaintiff for the use 
and hire of divers horses and divers car
riages by the plaintiff let to hire to the 
defendant at his request, and containing the 
common counts, but which does not allege 
any promise to pay or conclude with the 
common breach, and ad damnum clause is 
good on demurrer. Dube v. Pond, 37, p. 138.

5. Probate Courts.

Jurisdiction concurrent with Equity 
Court—In matters where the Chancery 
and Probate Courts have concurrent juris
diction, the Chancery Court will not act when 
the question involved can he more con
veniently and inexpensively disposed of in 
the Probate Court, unless some special reason 
be shown why the Probate Court should not 
act. Kennedy A dm., v. Slater, A dm., 4 
Eq., p. 339.

Jurisdiction re passing accounts—
The Equity Court gave directions but made 
no order re administering an estate where 
the Probate Court was in a position to pass 
the accounts. Taylor v. McLeod et a l, 
4 Eq., p. 262.

Jurisdiction re real estate—The Probate 
Court has jurisdiction to grant letters of

administration where an intestate dies 
indebted possessed of real, but no personal 
estate. Trites v. Humphreys, 2 Eq., p. 1.

Jurisdiction—Judge subject to equit
able principles and rules—By section 58 
of the Probate Courts Act, the judge of 
Probate has power equal to a judge sitting 
in Equity and he must therefore exercise 
this jurisdiction upon the same principles 
and subject to the same rules as prevail 
in Courts of Equity. In re Estate William 
D. Forster, 39, p. 526.

License to sell—A judge of Probate is 
not warranted in granting a license to sell 
real estate to pay debts, unless he is judicially 
satisfied by proof, and finds the amount of 
the personalty and the amount of the debts 
and thus ascertains what the deficiency is. 
—A bald adjudication that there is a defi
ciency based on a list of attested accounts, 
and the evidence of the petitioner that they 
were filed against the estate is not sufficient. 
—(Per Hanington, Landry, Barker and Mc
Leod JJ.)—Held (per Tuck C. J. dissenting), 
that, as in this case there was sufficient 
evidence of the matter of the petition to 
justify the judge of Probate in making the 
order, the appeal should be dismissed. 
In re Est. U’m. F. Welch, 36, p. 628.

Not Courts of construction—The testa
tor P. by his will, bequeathed certain annuities 
and directed his executors and trustees to 
set apart out of the funds of the estate, stocks 
or securities sufficient to pay the annuities, 
and that if the income therefrom should 
not be sufficient, a portion of the principal 
should be applied for the purpose, and that 
under no circumstances whatever should 
there be any default or delay in paying the 
annuities.—The will then contained a num
ber of devises and specific legacies and the 
testator devised all the residue of his estate 
after the payment of his debts, funeral and 
testamentary expenses, to his son, J. H. P.— 
He then appointed his wife, his son J. H. P., 
and three others to be executors and trustees. 
—Probate was granted to all of the executors, 
—The trustees failed to set apart funds for 
the payment of the annuities.—In an ad
ministration suit brought for the purposes 
inter alia of construing the will, and deter
mining whether the trustees had distributed 
the estate and accounted in accordance with 
the will. -J. H. I». claimed that the trustees 
after paying the debts and settling of specific 
legacies, were unable to comply with the 
directions of the will as to appropriating 
funds for the payment of the annuities, and 
that he had expended the whole of the corpus 
of the estate in paving the annuities, and 
had passed his accounts in the Probate 
Court.—By the accounts passed in the 
Probate Court it appeared that the Judge 
of the Probate Court found and decreed a 
balance due J. H. P. of $5,020.00.— Held, 
that the Probate Court, not being a Court 
of construction, and having no authority to 
determine questions relating to the meaning 
of a will and whether executors and trustees
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have discharged their duties in accordance 
therewith, the suit was not res judicata 
by reason of its decree. Parks v. Parks 
W ni, Eq. Cas., p. 382.

6. Inferior Courte.

(a) GENERALLY.

Application for Jury—An application 
for a jury under C. S., c. 60, s. 31, must he 
made one clear day previous to the trial ; 
and a demand made after a trial had been 
commenced, and adjourned at the request 
of the defendant lief ore any substantial 
progress had lieen made, is too late. Tem
perance General Life Assurance Co. v. 
Ingraham, 35, p. 558.

Ball bond, Action for breach—The
giving of time to arrange payment by the 
plaintiff to the original defendant after 
breach of a limit bond is no defence to an 
action for such breach.—(Per Barker J.) 
Kelly v. Thompson et al, 35, p. 718.

Ball bond. Action on—The Supreme 
Court has jurisdiction to try an action against 
bail given in a case originating in an inferior 
Court, and has power to give such relief to 
the bail as justice may require.—The former 
practice of the King’s Bench in England of 
refusing to try such actions and of compelling 
them to tie brought in the inferior Court has 
never lieen followed in this province.—The 
judgment of an inferior Court is not conclu
sive as between the parties and their privies 
upon the question of jurisdiction; therefore, 
where an action was brought in the Supreme 
Court against bail given in a cause which had 
been commenced and tried in the City Court 
of Saint John and the defendant by plea 
denied the jurisdiction of the said Court, 
and at the trial gave evidence in support 
of his plea, held (per Hanington, Landry, 
Barker, McLeod and Gregory J J.), that the 
defendant was not estopped by the judgment 
of the City Court from offering such proof, 
and that as the plaintiff had chosen to rely 
entirely ujion the estoppel lie must fail.— 
The fact that the judgment relied upon by 
the way of estoppel had been affirmed upon 
review by a County Court judge makes no 
difference. Jack v. Bonnell, 35, p. 323.

City Court of Moncton— G., having 
applied to the Commissioner of the City 
Court of M. for a summons, was refused 
unless he first paid the fee for the issuing 
thereof.—Relying upon a recommendation 
in a report of the finance committee of the 
city council of the said city, which was 
received and adopted by the council, G. 
then moved the Court for a rule nisi calling 
upon the commissioner to shew cause why 
a mandamus should not issue to compel 
him to issue the summons without the fee 
being paid or tendered in advance.—The 
recommendation was as follows: “Your 
committee would recommend that hereafter

any and all claims within the jurisdiction of 
said Court may be sued and judgment therein 
taken without the payment of costs in 
advance, but that the same lie retained 
out of the first moneys collected on the 
judgment."—Held, (1) that, as the com
missioner was an appointee and servant of 
the Crown, and in no way responsible to 
the said city or under its direction or control, 
it could not by resolution create any duty 
or obligation ujion the commissioner to 
issue the summons without the fee therefor 
being prepaid ; and (2), that the report and 
its adoption amounted to nothing more 
than a recommendation to the commissioner, 
which he was at liberty to act upon or not 
according to his discretion. Ex parte Grant 
35, p. 45.

City Court of Saint John—The County 
Court Act has the same application to the 
City Court of Saint John as constituted by 
Acts of Assembly, 52 Viet., c. 27, as it had 
to the Court established by Con. Stat., c. 
51, and the jurisdiction of the County Court 
is just as limited now as it was befoie the 
passing of the first mentioned Act. Simonds 
v. Hallett, 34, p. 216.

Judgment by confession—A judgment
of an inferior Court signed on a confession 
obtained by fraud is void and may he attacked 
collaterally.—(Per Tuck C. J., Hanington, 
Landry and Gregory ]].)—(Per Gregory J.), 
that a confession is not such a written 
instrument as is contemplated by C. S. 1903, 
c. 121, s. 35, and judgment can not lie 
signe-1 on it in an inferior Court without 
proof of its execution. Rogers v. Porter, 
37, p. 235.

Judgment by default—In a justice's 
Court a judgment by default was signed 
in an action for goods sold anti delivered, 
the only evidence of the sale and delivery 
being that of the plaintiff, who swore that 
she sold the goods to the defendant’s wife 
as per bill put in evidence and that she had 
received $5 on account.—The bill con
tained the dates of the sales, the articles sold, 
and the amounts charged.— Held, sufficient 
to warrant the signing of the judgment. 
Kelly v. Thompson et al, 35, p. 718.

Legal holiday—Where an inferior court 
was by statute bound to sit on a certain 
day in each week unless Christmas Day, 
New Years’ Day, or any other legal holiday 
should fall upon such day, held, that a day 
proclaimed by the Governor General and 
the Lieutenant Governor as a holiday for 
a general public thanksgiving was a legal 
holi-lay within the meaning of the act, and 
that the Court was not liound to sit upon 
such a day (Landry J. dubitante). Dibblet 
v. Fry, 35, p. 282.

Parish Courts—Constitutional Law—
C. T. Act—Section 103, c. 106 of R. S. C. 
(the Canada Temperance Act) in so far as 
it attempts to confer upon Parish ourt 
commissioners jurisdiction to try ffences
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against the act is ultra vires of the Parliament 
of Canada.—(See contra In re Vancini, 34 
S. C. R. 621, Editor). Ex parte Flanagan, 
34 N. B. R., p. 577.

A Parish Court commissioner by the Act 
respecting Parish Courts, C. S. 1903, c. 120, 
s. 17, is given the power conferred upon 
two justices by the Dominion Act respecting 
summary convictions Part XV of the Crim
inal Code, and has therefore jurisdiction to 
trv offences under the Canada Temperance 
Act, R B ' 1906, « 162. Oie ref u «1 of
tne commissioner to adjourn in order to 
procure attendance of counsel is a matter 
in his discretion and does not go to his 
jurisdiction. R. v. Alexander ex parte 
Monahan, 89, p. 480.

Parish Court commissioner—A Parish 
Court commissioner has jurisdiction to try 
offences under the Canada Temperance Act. 
—The Act 62 Viet., c. 57, does not make the 
village of St. Mary’s an incorporated town, 
and does not deprive a Parish Court com
missioner of his jurisdiction in that village. 
R. v. Clarkson ex parte Hayes, 40, p. 363.

^ Privilege of officer of Superior Court—
The arrest of a person, having privilege 
by reason of his being an officer of a superior 
court, under an execution issuing out of the 
City Court of S. is not void, nor does such 
privilege afford any defence in an action 
on a limit bond entered into by such officer 
to obtain his discharge. Dibblee v. Fry, 
35, p. 282.

Security for costs—The plaintiffs, who 
were a company incorporated abroad but 
having a place of business in the province, 
brought an action against the defendant in 
a justice’s Court for goods sold and delivered. 
—To prove their case they put in evidence a 
paper in the form of a promissory note 
whereby the defendant promised to pay 
the plaintiffs a sum certain with interest.— 
There were certain conditions as to the 
possession of the goods and the title thereto 
incorporated in the note or paper.—Security 
for costs was not demanded at the trial and 
none was given.—The case having been 
brought up on review and referred to the 
Court, held (per Tuck C. J., Landry, Barker 
and McLeod JJ., Hanington and VanYVart 
JJ. dissenting) that indebitatus assumpsit 
would lie and that the omission to give secu- 
itv for costs did not deprive the magistrate 
of jurisdiction to try the case.— Held (per 
Tuck C. J.), that 49 Viet., c. 53, s. 1, does 
not apply to companies incorporated abroad 
but having a place of business within the 
province.—Held (per Barker J.), that the 
defendant by not demanding the security 
at the trial waived the benefit of the said 
Act, 49 Viet., c. 53. Massey-Harris Co. 
Ltd. v. Stairs, 34, p. 595.

A bond for security for costs under 49 
Viet., c. 53, approved of by a justice who 
has been called upon to continue a trial 
commenced before the justice who issued 
the first process, and who was unable by

reason of illness to conclude the trial, is 
sufficient. Temperance and General Life As
surance Co. v. Ingraham, 35, p. 558.

Writ of capias—A writ of capias was 
issued on an affidavit which omitted to 
state the residence cf either of the parties.— 
Held, affidavit was sufficient. Temperance 
and General Life Assurance Co. v. Ingraham, 
35, p. 510.

(b) REVIEW.

Affidavit for review—The affidavit that 
substantial justice has not been done, made 
on review proceedings from a judgment of 
the small debt court of Fredericton, may be 
made by the attorney or agent of the party 
reviewing under 45 Viet., c. 15, s. 1. R. v. 
Wilson ex parte McGoldrick, 36, p. 339.

Affidavits—An affidavit taken out of 
the province by a notary public may be read 
on an application for review under C. S. 
1903, c. 122, s. 6.—Affidavits on review 
should not be entitled in any court, but if 
entitled in a Court the entitling may be 
treated as surplusage. Lunt v. Kennedy, 
37, p. 639.

Appeal from County Court judge—
If an order of review made by a County 
Court judge is manifestly wrong it will 
be set aside on certiorari, notwithstanding 
the judge has jurisdiction.—(Per Tuck 
C. J., Landry, Barker and McLeod JJ., 
Hanington and Gregory JJ. taking no part.) 
R. v. Forbes ex parte Bramhall, 36, p. 333.

Certiorari refused—Review proper rem
edy—A certiorari will not be granted with 
a view of quashing a judgment of an inferior 
Court for want of jurisdiction in the trial 
justice in the absence of a satisfactory 
explanation of why the remedy by review 
was not taken. Ex parte Beloni St. (Jnge Jr., 
43, p. 517

Delay in applying—If an application 
for review of a judgment in a civil cause tried 
in an inferior Court be made more than 
thirty days after judgment, the reviewing 
judge may, in the exercise of his discretion, 
require an explanation of the delay, but 
such explanation is not essential to juris
diction to hear the merits, and affidavits 
explaining the delay may be received at 
any time during the hearing. (Per Tuck 
C. J., Hanington, Landry and McLeod JJ., 
Gregory J. dissenting.)—Held (per Gregory J) 
that the reviewing judge has no jurisdiction 
to grant the order for hearing unless the 
delay is explained at the time the application 
for the order is made, and affidavits cannot 
be received at a later stage to support 
jurisdiction. R. v. Wilson ex parte Burns, 
37, p. 650.

Form of order—Jurisdiction —An order 
on review setting aside a verdict for the 
plaintiff and directing that unless the plain
tiff bring the cause down to another trial
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within two months, the verdict entered for 
tin- plaintiff be reversed, is a proper order 
:111< 1 witnin the power of the reviewing judge 
under the statute.—(Per Tuck C. J., Han- 
v.gton, Landry and McLeod JJ., Gregory J.

senting.) R. v. Wilson ex parte Burns, 
37, p. 650.

Jurisdiction—There is no authority under 
(". S., c. 60, or amending act', to review 
the finding of a justice or the jury in a 
question of fact where the amount involved 
in the suit does not exceed forty dollars 
m debt and eight dollars in tort.—The 
judges of the Supreme anil County Courts 
are of co-ordinate jurisdiction in matters 

review under C. S., c. tit), and orders 
made within their authority are final.— 
lPer Hanington and Gregory JJ., Tuck 
C. J., Landry and McLeod JJ. reserving 
judgment on this point.) R. v. Wilson 
ex parte McGoldrick, 86, p. 339.

Jurisdiction of County Court judges
to review—A judge of a County Court has 
jurisdiction to hear a case on review from 
it justice's Court though the case was tried 
in a county for which he is not the County 
Court judge.—R. v. Wilson ex parte Irving, 
35 N. B. R. 461, explained and commented 
upon. Ex parte Graves, 35, p. 587.

Where the County Court judge of York 
County quashed on review a conviction made 
by a magistrate of Northumberland County 
under the Summary Convictions Act, C. S. 
1903, c. 123, for taking one caribou con
trary to the provirions of the Game Act, 
C. S. 1903, c. 33, s. 3 (1) (a), on the ground 
that mens rea was a necessary part of such 
offence, and was not proved.—Held (1), 
a County Court judge has jurisdiction 
to review such conviction though the of
fence was committed and the case tried in 
a county for which he is not a County Court 
judge; (2) that under the facts the order 
of the County Court judge should not be 
disturbed.— lield (per Barker C. J., Barry 
and McKeown JJ.), where there is no want 
"r excess of jurisdiction, the judgment of a 
County Court judge on review should not 
be disturbed.— Held (per Landry, McLeod 
and White JJ.), -the Supreme Court in the 
exercise of its inherent jurisdiction to super
vise the proceedings of inferior tribunals 
may set aside the order of a County Court 
judge on review in order to prevent a gross 
miscarriage of justice. R. v. Wilson ex 
parte Fairley, 39, p. 555.

Order by judge, Form of—A warrant 
or order issued by an inferior Court must 
show jurisdiction on its face.—It is not so 
as to an order granted by a judge of a superior 
Court.—There jurisdiction need not appear 
on the face of the order.—(Per Tuck C. J.) 
in R. v. McGuire, 34, p. 430.

Order on review by County Court
judge—The order of a County Court judge 
upon review, under C. S. 1903, c. 122, is

final, if within his jurisdiction. R. v. Wed- 
derburn ex parte Carnuiath, 40, p. 285.

Order for review by County Court 
judge—An order for review made by a judge 
of the County Court will be quashed on 
certiorari if made without jurisdiction. 
R. v. Jonah ex parte Ptigsley, 43, p. 166.

Order of review by County Court 
judge—A certiorari will not be granted 
to remove an order of review made by 
a judge of a County Court with a view to 
quashing the same on the ground that he 
has erred in point of law if he has not acted 
without or in excess of his jurisdiction or 
unless there has been such a gross mis
carriage of justice as would warrant the 
interference of the Appellate Court. R. v. 
Me Latch v ex parte Antinori Fishing Club, 

108.
Order on review by Supreme Court 

judge—An order on review made by a 
judge of the Supreme Court under C. S. 1903, 
c. 122, s. 6, is final—Smith v. Kennie, 30 
N. B. R. 229 followed. HMt V. Allen, 
38, i). 349.

Review does not perfect jurisdiction
—The judgment of an inferior Court is 
not conclusive as between the parties and 
their privies upon the question of juris
diction; therefore, where an action was 
brought in the Supreme Court against bail 
given in a cause which had been commenced 
and tried in the City Court of Saint John, 
and the defendant by plea denied the juris
diction of the said Court, and at the trial 
gave evidence in support of his plea.— Held 
(per Hanington, Landry, Barker, McLeod 
and Gregory JJ.), that the defendant was 
not estopped by the judgment of the City 
Court from offering such proof, and that as 
the plaintiff had chosen to rely entirely upon 
the estoppel he must fail.—The fact that 
the judgment relied upon by way of estoppel 
has been affirmed upon review by a County 
Court judge make-; no difference. Jack 
v. Bonnell, 35, p. 323.

Review—Question of law—Evidence—
In an action in the magistrate's Court by 
a foreign corporation the only evidence of 
the incorporation was supplementary letters 
of incorporation increasing the capital stock. 
—This evidence was received by the magis
trate without objec.ion and a judgment 
entered for the plaintiff.—On review before 
a County Court judge the judgment was 
set aside on the ground that there was no 
evidence of incorporation.— Held, on motion 
for a certiorari to quash the order of review, 
that whether or not there is such evidence 
is a question of law and the County Court 
judge had jurisdiction, notwithstanding the 
amount involved was under $10.00. Ex 
parte Ault A- Wiborg Co. of Canada Ltd., 42, 
p. 548.

Review—Serving order out of juris
diction—Sendee of an order for hearing
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of a review on the opposite party out of the 
province is not sufficient to confer jurisdiction 
on the reviewing judge under C. S. 1903, 
c. 122, s. 6, and an order based on such a 
service will be quashe 1 on certiorari. R. v. 
Jonah ex parle Pugsley, 43, p. 166.

Review, Time for—The order for hearing 
of a review ncel not be made within thirty 
days from date of the certificate of the 
return.—It is sufficient if the application 
for the order is made within thirty days 
from the receipt by the applicant of the 
copy of the proceedings.—The thirty days 
allowed by sec. 6, cap. 122, C. S. 1903, to 
apply for review of a judgment in a civil 
case tried in any inferior Court after obtain
ing a copy and minute of the proceedings, 
does not apply only to a copy obtained under 
an order of a judge of the Supreme or County 
Court, but to any c >py applied for and 
furnished by the trial justice under the 
•ection. Lunt v. Kennedy, 37, p. 639.

7. Police Courts.

Police Magistrate, Jurisdiction of— 
Error In Gazette—By Act 39 Viet., c. 16, 
provision was made for the appointment by 
the Lieutenant Governor in Council of a 
person resident in the parish of Salisbury, in 
the county "i Westmorland, t" be a district 
or stipendiary police magistrate for the said 
county.—By Act 53 Viet., c. 77, Act. 39 
Viet., c. 16 was amended by in erting the 
word “or" between the words "stipendiary" 
and "|xilice" and it was enacted that any 
person theretofore appointed a stipendiary 
and police magistrate under the words 
"stipendiary police magistrate" should be 
held and taken to lie a stipendiary and 
police magistrate for the county of West
morland.—The Royal Gazette containing 
the appointment of a person in pursuance 
of the Act 39 Viet., e. 16, designated him 
as "Police magistrate for Salisbury."—Held, 
that he was appointed for the county of 
Westmorland. Ex parle Gallagher, 34, p. 329.

Police magistrate for county. Juris
diction of A police magistrate appointed 
under 46 Viet., c. 37, for the county of 
Westmorland, with civil jurisdiction within 
the parish of Shediac, has jurisdiction to 
try offences against the Canada Temperance 
Act committed at the city of Moncton, and 
such jurisdiction is not restricted by the 
"act relating to the jurisdiction of police 
or stipendiary migi-iratc " (2 Edw. VII, 
c. 11) giving police or st pen diary magis
trate-; appointed for a parish jurisdiction for 
the county in which such parishes are situate 
and providing that such magistrates shall 
have no jurisdiction over offence; committed 
within the limits of any city or incorporated 
town. R. v. AleQueen ex parte Landry, 
38, p. 48.

Police magistrate, Jurisdiction of—A
police or stipendiary magistrate for the

county of We;tmorland with jurisdiction 
in the city of Moncton has no authority to 
try summarily a perso l charge 1 with an 
offence under part LV of the Criminal Code, 
s. 785, sub-sec. 2 as amended by the Criminal 
Co le Amendment Act 1900 giving to police 
or stipendiary magistrates of cities and 
incorporated towns jurisdiction to try sum
marily indictable offence:. R. v. Benner, 
35, p. 632.

Stipendiary magistrate. Civil Juris
diction of—A stipendiary or police magis
trate appointed under chapter 119 of the 
Consolidated Statutes, 1903, as amended 
by the Act, 5 Geo. V., c. 22, repealing 1 
Geo. V., c. 38, has no civil jurisdiction where 
both the parties to the action reside within 
the county but outside the parish in which 
the magistrate resides. R. v. Carleton ex 
parte DeLong, 44, p. 518.

8. Miscellaneous.

English Bankruptcy Court—Jurisdic
tion of in N. B.—In 1873, Gilbert, James, 
Gorham and Walter Sleeves carried on busi
ness as partners under the firm name of 
Sleeves Bros, at St. John, N. B.—Each of 
them was bom and had always resided in 
New Brunswick.—In or about 1874, Gilbert 
Sleeves removed to Liverpool, G. B., and 
commenced a shipping business under the 
name of Sleeves Bros. & Co., the firm being 
composed of the same members as the St. 
John house.—Prior to 1882, Walter retired 
from both firms.—Gorham and James never 
resided in England, or ceased to retain their 
New Brunswick domicile.—In 1882 the firm 
at Liverpool became insolvent and Gorham 
and James cabled from St. John to Gilbert 
to file a bankruptcy petition of the firm under 
the English Bankruptcy Act, 1869.—The 
petition wa filed July 4th, 1882 and the 
partners were adjudged bankrupts, and the 
plaintiff wa; appointed trustee.—On June 
27th, 1882, James and Gorham executed at 
St. John an assignment to the defendant 
of all their property, both real and personal, 
in New Brunswick for the benefit of their 
creditors.—This assignment not being re
corded, a new assignment was executed and 
recorded on July 15th.—On August 15th, 
the plaintiff recorded in the Registry Office 
at St. John a certificate of his appointment. 
—In a suit by the plaintiff for a declaration 
of his title to the real and personal property 
in New Brunswick of James anil Gorham 
Sieeves, held, (1) that the English Bankrupt 
Act, 1869 (32 and 33 Viet., c. 71), docs not 
apply to Canada so as to vest in a trustee 
appointed by the English Bankruptcy Court 
cither the real estate situate in Canada or 
the personal property of a person residing 
and domiciled in Canada, though he is a 
member of an English firm which has traded 
and contracted debts in England, and has 
authorized that he be joined in a bankruptcy 
petition to the Court with the other members 
of the firm; (2) that the English Bankruptcy
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Court has no jurisdiction under the Act to 
make an adjudication of bankruptcy against 
,ui’h a person.—Discussed in Ford v. Stewart, 
;t,r) N. B. R. at 572. Nicholson v. Baird, 
Eq. Cas., p. 195.

Knglish Bankruptcy Act, Jurisdiction
of in N. B.—A plea that the defendants 
were adjudged bankrupt and a certificate 
of discharge granted in England under ’’The 
Bankruptcy Act 1883" is a good answer to 
an action for a debt provable against the 
defendants in bankruptcy brought in this 
province by the subject of a foreign state 
who had never resided or been domiciled 
within British Dominions.— Nicholson v. 
Baird, N. B. Eq. Cas. 195 considered. Ford 
v Stewart el al, 35, p. 568.

Jurisdiction re tort committed abroad
—The civil liability arising out of a wrong 
derives its birth from the law of the place, 
and its character is determined by that law. 
—Therefore the plaintiff, an alien, l>eing 
unlawfully within the United States terri
tory in violation of an act of Congress, and 
a person liable to lie deported, has no right 
of action in this Court against an officer 
of the United States government for his 
arrest in, and deportation from, that coun
try. -By international law, and apart from 
any civil enactment, a sovereign state has 
the right at its pleasure to exclude or deport 
any alien from its dominions; therefore no 
action will lie in a British Court against an 
official exercising that right at the command 
and on behalf of the state of which he is 
the servant. Papageoriouv v. Turner, 37, 
p. 449.

Jurisdiction re tort committed In 
foreign jurisdiction Jurisdiction re land 
In foreign Jurisdiction -The plaintiff and 
defendant, both residents of this province, 
applied to the government of the Province 
of Quebec and were allotted lots 31 and 32 
in Robinson settlement in the county of 
Temiscouata, Quebec.—Neither lot was grant
ed to the parties but each took possession 
of the lot applied for and engaged in cutting 
pulp-wood and logs on their respective 
locations, the plaintiff on 31 and the defend
ant on 32.—The dividing line between the 
lots had never been run.—The parties 
spotted trees for about five rods along the 
supposed line and each party agreed to be 
guided in his operation by this spotted line 
and its projection until they could get a 
surveyor to run a proper line, and on such 
line being run, if it were found that either 
party hail cut over on the ether, "he would 
return the wood."—No proper line was 
ever run.— Held on appeal, reversing the 
judgment of Bari y J. in an action claiming 
damages for the conversion by the defendant 
of the plaintiff's pulp wood and logs, that 
the action necessarily involved the deter
mination of the proper location of the line 
between lots 31 anil 32, land in a foreign 
jurisdiction, and therefore could not be 
entertained by the Courts of this province. 
—The Court has no jurisdiction to try an

action between parties resident in this 
province for a tort committed in a foreign 
jurisdiction unless it l>e alleged and proved 
that the tort was actionable in the latter 
jurisdiction. Long v. Long, 44, p. 599.

Seamen's wages—Facte necessary for 
jurisdiction -Under R. S. C., c. 74, s. 52, 
to enable a seaman to sue for and recover 
his wages the complaint must show all the 
facts and circumstances which under the 
statute give the Court jurisdiction and unless 
such complaint does disclose all things 
neressary to give jurisdiction it cannot be 
supplemented by evidence, and the judgment 
will be set aside. Ex parte Andrews, 34, p. 
315.
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1. Crown Cases Reserved.

Adultery—Two counts tried simul
taneously —A conviction for adultery on 
two counts of an indictment, the first charg
ing an offence on September 1<>, 1913, and 
the second an offence on March 14th, 1914, 
will not be quashed on a case rcse ved on 
objection that the evidence adduced in 
support of the second count was not admissible 
In support of the first, if the accused failed 
to avail himself of the privilege of applving 
to have each count tried separately. -While 
a private party injured may condone an 
injury to himself he cannot condone a 
crime. R. v. Strong, 43, p. 190.

Asking for Crown Case Reserved -It is
not too late after sentence has been imposed 
to ask to have a case reserved for the opinion 
of the Court. R. v. McGuire, 36, p. 609.

Conviction amended on findings by 
trial judge. A county court judge sitting 
under the Speedy Trials Act, Part IS of 
the Criminal Code made certain findings of 
fact and entered a conviction against the 
defendant for an offence against s. 417 of 
the Code.—A case having been reserved 
by him, held, upon the findings the County 
Court judge should have entered a verdict 
of acquittal and the Court ordered a verdict 
to be entered accordingly. R. v. Ayoup, 
39, p. 598.

Failure of accused to testify—On the
trial of a prisoner indicted for stealing, 
the judge, in his charge to the jury, called 
attention to the fact that the prisoner was 
not called to testify on his own behalf and 
warned the jury that they were not to take 
that fact to his prejudice; but added, if 
he were an innocent man he could have 
proved that at the time of the offence he 
was not in the vicinity where the theft took 
place.— Held, that this was “comment" 
within the meaning of s. 4 (2) of the Canada 
Evidence Act, 1S93. R. v. McGuire, 36, 
p. 609.

Rebuttal evidence—Whether or not the
conditions required by section 701 of the 
Criminal Code to justify the admission of 
rebuttal testimony contradicting a witness 
who has denied making an alleged statement 
to a third party at variance with her testi
mony, have been fulfilled, is a question for 
the presiding judge and, if reasonably exer
cised, is not a ground for a new trial on a 
case reserved.—(Per Tuck C. J., Hanington, 
Landry and Gregory JJ., McLeod J. dis
senting.) R. v. Clarke, 38, p. 11.

Reserving case—Questions of law only, 
are properly the subject of a Crown case 
reserved.—Questions depending on the weight 
or sufficiency of the evidence should not be 
reserved. R. v. Howe, 42, p. 378.

2. Evidence.

Admissibility of admission when In
toxicated—After imprisonment defendant 
was searched by a police officer and some 
money found on him.—The officer said: 
“This looks bad J." speaking to the defendant, 
whereupon the defendant made some ad
mission of theft which was evidence against 
him on the trial.—He was under the influ
ence of liquor at the time he made the 
statement.— Held, the evidence was admis
sible. R. v. Daley, 39, p. 411.

Admissibility — Answering cross-ex
amination—Where the victim of an attempt 
to commit rape on cross-examination had 
been asked if she had given a description 
of her assailant in the presence of her father, 
and, if in consequence of such description 
he had not suspected a person other than 
the prisoner, the Crown was properly allowed 
to prove by the father what the description 
was that his daughter had given in his 
presence.—(Per Tuck C. J., Hanington, 
Landrv and Gregory JJ., McLeod dissenting.) 
R. v. Clarke, 38, p. 11.

Admissibility—Evidence from Illegal 
search warrant—Evidence obtained by 
means of an illegal search warrant is ad
missible and a conviction based thereon was 
upheld. R. v. Kay ex parte Wilson, 39, 
p. 124; R. v. Clarkson ex parte Hayes, 40, 
n. 363.

Admissibility -Trial on two counts 
simultaneously—A conviction for adul
tery on two counts of an indictment, the 
first charging an offence on September 16, 
1913, and the second an offence on March 
14th, 1914, will not he quashed on a case 
reserved on objection that the evidence 
adduced in support of the second count was 
not admissible in support of the first, if the 
accused failed to avail himself of the privi
lege of applying to have each count tried 
separately. R. v. Strong, 43, p. 190.

Admission under count—"Obstruct
ing railway"—F.lection—Upon an indict
ment containing a count “That M. .at the 
Parish of St. H. in the county of M. on divers 
days and times between March 31, A. D. 
1909, and May 10th, A. D. 1909, unlawfully 
did obstruct or interrupt, or cause to be 
interrupt 1 or obstructed, the free use 
of the railway of the T. Ry. Co. hv putting or 
placing or causing to be put or olace 1 upon the 
said railway certain pieces of iron, iron holts, 
horseshoes, rocks and other matters or 
things" contrary to s. 51S of the Criminal 
Code, R. S. C. 1906, c. 146, evidence was 
given that obstructions were placed on the 
track upon several different days, among 
others April 14, 15 ,17 and 30.—Counsel for 
defendant requested that the prosecutor 
should elect which offence he proceeded 
upon, on the ground that each count must 
apply to a single transaction.—The judge
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refused to compel this election, and a case 
having been reserved .--Held, that the 
prosecutor could not be compelled to elect 
upon the circumstances as the count in 
question charged only one offence, and the 
evidence of the different acts of obstruction 
was admissible under the count.— Held, 
also, that the prosecution might treat the 
several acts of obstruction as successive 
cumulative acts, forming but one offence in 
law, and further, held, that at all events under 
the circumstances no substantial wrong or 
miscarriage had been occasioned and a new 
trial should be refused. R. v. Michaud,
3J. p. 4is.

Admission—Rebuttal -In a trial for 
murder the prisoner accused one of the Crown 
witnesses of having committed the crime.— 
The witness G. in the original case of the 
Crown swore that the murder had been com
mitted about three o’clock in the afternoon, 
and that he and the prisoner were back in 
the city about five o’clock.—The prisoner 
swore that the crime was not committed 
until about five o'clock and that the clocks 
were striking six when he and G. were coming 
back to the city.—The Crown by permission 
then called a witness to contradict the 
prisoner as to the time of G's return to the 
city, and the learned judge allowed the 
prisoner's counsel to put on a witness to 
reply to that of the Crown.— Held, that the 
evidence so put in by the Crown was con
tradictory even though also cumulative, 
and further, as it was in the discretion of the 
presiding judge in what order he would 
receive evidence, and as the prisoner had 
had the opportunity of replying, of which he 
had taken advantage, that a new trial on 
the ground that such evidence was cumu
lative should be refused. R. v. Higgins, 
36, p. 18.

Whether or not the conditions required 
by section 107 of the Criminal Code to 
ju-tify the admission of rebuttal testimony 
contradicting a witness who has denied 
making an alleged statement to a third party 
■ it variance with her testimony, have been 
fulfilled, is a question for the presiding judge
• i' d if reasonably exercised, is not a ground 
for a new trial on a case reserved.—(Per 
Tuck (\ J., Hanington Landry and Gregory 
11-, McLeod J. dissenting.) R. v. Clarke,
• :\ p. 11

Admission, Wrongful—If material evi
dence, which may have influenced the jury 
is improperly admitted, a new trial must 
be granted, although the Court should be 
of the opinion on the whole evidence that 
there has been no substantial wrong or mis
carriage within the meaning of section 746 
of the Code.—(Per McLeod J.) R. v. 
Clarke, 38, p. 11.

Affidavit contradicting record—The
Court will not hear an affidavit contradicting 
the return of a magistrate as to what matter 
was put in evidence at the trial before him. 
R. v. Kay ex parte Stevens, 39, p. 2.

Canada Temperance Act—Election— 
Secondary evidence of— ( >n an application 
to a County Court judge for a scrutiny of 
ballots in an election for the repeal of the 
Canada Temperance Act, held (Tuck C. J. 
dissenting) that secondary evidence of the 
ballots contained in lost or stolen ballot 
boxes was properly receivable. Ex parte 
LeBlanc, 34, p. 88.

Competency of witness— Defendant’s 
wife—In a prosecution for obtaining money 
by false pretences defendant’s wife is neither 
a competent nor a compellable witness for 
the Crown, and where the evidence of the 
wife is material and such that it may have 
had an influence with the jury in pronouncing 
their verdict, there is a substantial wrong 
or miscarriage entitling a defendant to new 
trial, although there be ample evidence 
otherwise to sustain a verdict against him. 
— Held (per Landry and McLeod JJ.), it 
is illegal for the Crown to call defendant’s 
wife as a witness in such a prosecution, and 
doing so is ground for a new trial, whether 
her evidence is material or not. R. v. Allen, 
41, p. 516.

Evidence from other trial—Magis
trate’s return —G., L. and C. were convicted 
for keeping liquor for sale contrary to the 
Canada Temperance Act.—Orders nisi to 
quash the conv.ctions were granted on the 
ground that improper evidence was admitted, 
without which there was no evidence that 
the beer sold was intoxicating.—The evi
dence objected to was the certificate of one 
I*., an analyst, of the percentage of absolute 
alcohol in the beer sold.—Affidavits of the 
prosecutor, his counsel, and the magistrate 
were read on the return of the orders stating 
that on the trial of a prior complaint against 
one T., I’., a chemist and analyst, gave 
evidence, and it was agreed between the 
counsel for the prosecution and the counsel 
for the accused that his evidence might be 
used in the cases against the accused.—In 
affidavits in reply the accused denied the 
alleged agreement, and no reference was 
made to it in the magistrate’s return.— 
Held, (per Tuck C. J., Barker, McLeod and 
Gregory JJ., Landry J. dissenting), that 
there being some evidence to justify the 
conviction the orders under the decision in 
Ex parte Daley (27 N. B. R. 129) must be 
discharged.—Held (per Landry J.), that the 
agreement having been denied, and not 
having been referred to in the return, the 
Court should treat it as not existing.—That if 
it existed there was nothing in the affidavits 
or the return to show what the evidence 
of analyst in the case against T. was, and 
therefore no evidence upon which to base 
the convictions against tne accused, and the 
orders should be made absolute. R. v. 
Kay ex parte Gallant, 37, p. 72.

Evidence Taking, Adjourning Court to 
witness’ house—At the trial of an indictable 
offence the presiding judge has the power 
to order the Court to be adjourned to a place 
in the county other than the court house
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for the purpose of allowing the jury to hear 
the evidence of a witness, who was unable 
through illness to leave his house, the counsel 
for the prisoner having consented thereto. 
R. v. Rogers, 36, p. 1.

Illegal evidence -It is the duty of the 
judge on a criminal trial to exclude illegal 
evidence, and its admission is a ground for 
a new trial whether objected to or not on 
the trial. R. v. Clarke, 38, p. 11.

Magistrate called as witness-On mo
tion for a rule to quash a conviction under 
The Liquor License Act 1896 on the ground 
that the presiding magistrate refused to 
give evidence when requested by the defend
ant it must be shown that the request was 
made in good faith, and that the defendant 
was prejudiced by the refusal.—Where it 
was set forth in affidavit what evidence 
the magistrate was expected to give, but 
the affidavit showed that the deponent did not 
have knowledge that the magistrate could 
give the evidence, the rule was refused. 
Ex parte Flannagan, 34, p. 326.

The defendant applied to call the magis
trate as a witness, but as he declined to 
state in any other than in a general way 
what he purposed to prove by him, the 
magistrate refused to leave the Bench to 
be sworn.—In this he was sustained by 
the Court, notwithstanding the defendant 
swore that the application was made in 
good faith. Ex parte Hebert, 31, p. 455.

Onus —Alibi Where the defence to a 
criminal charge is an alibi, it is misdirection 
to tell the jury that the onus is on the prisoner 
to prove it to their entire satisfaction, and 
to show beyond all question or reason that 
he could not have been present at the com
mission of the crime. R. v. Myshrall, 35, 
p. 507.

Onus—Where a person is convicted of 
an offence under the Canada Temperance 
Act committed at a time falling within the 
period covered by a previous information 
upon which he was acquitted, in order to 
sustain a plea of autrefois acquit he must 
show that the offence for which he was 
convicted and that for which he was acquitted 
were identical. Ex parte Flanagan, 34, p. 
577.

Onus—Autrefois convict —Criminal —
If a party charged with a criminal offence 
sets up as a defence a previous conviction 
for the same offence, the onus is on him 
to prove the identity of the offences. R. 
v. Kay, ex parte Gallagher, 38, p. 325.

Presumption -Liquor License Act -In
a prosecution for selling intoxicating liquor 
contrary to the provisions of s. 48 (1) of 
the Liquor License Act, which prohibits the 
sale by license holders during certain hours,

Jiroof that the accused kept an hotel and sold 
iquor is, in the absence of any proof to the 

contrary, evidence that the accused was a

licensed holder, and a conviction based on 
such evidence will not lie quashed on cer
tiorari. R. v. Dugas Ex parte McLeary, 
43, p. 65.

Reading over to witnesses—Jurisdic
tion—The provision of section 721, sub
section 3 of the Criminal Code requiring the 
evidence to be read over to a witness on 
the trial of an information or complaint 
is a matter of procedure and its omission 
does not go to the jurisdiction of the magis
trate.—Ex parte Doherty, 32 N. B. R. 470 
followed. R. v. Kay ex parte Gallagher, 
38, p. 407; R. v. Kay ex parte Stevens, 30,
p. 2.

Res Gesta—On the trial of an indictment 
for an attempt to commit rape, statements 
of the person assaulted and of her com
panion present at the lieginning of the 
assault that they had given a description 
of the assailant to police officers some four 
hours after the assault, but not stating what 
the description was, and evidence of the 
officers that in consequence of such descrip
tion they had looked for the assailant were 
properly received, although statement of a 
like character had previously been made 
to other persons. R. v. Clarke, 38, p. 11.

Sufficiency of evidence—Circulating 
obscene matter—The following articles 
published in a newspaper, taken in con
nection with evidence of the character of 
the pai>er and surrounding circumstances, 
was held to be sufficient to supi>ort a verdict 
for circulating obscene printed matter tend
ing to corrupt morals within s. 207 (a) of 
the Criminal Code: “What married woman 
lets the young man in through the side 
window when her husband is attending lodge 
meeting?"—"Who is the married woman 
who went to Saint John last Saturday with 
an I. C. R. clerk anil stopped at the hotel 
as clerk’s wife?" R. v. McDougall, 39, 
p. 388.,

3. Particular Offences.

Adultery—Adultery is a crime in this 
province and is punishable on indictment 
under the procedure provided by the crim
inal law of Canada applicable to indictable 
offences generally.—A conviction for adultery 
on two counts of an indictment, the first 
charging an offence on September 16, 1913, 
and the second an offence on March 14th, 
1914, will not he quashed on a case reserved 
on objection that the evidence adduced in 
support of the second count was not admis
sible m support of the first, if the accused 
failed to avail himself the privilege of apply
ing to have each count tried separately.— 
While a private party injured may condone 
an injury to himself he cannot condone a 
crime. R. v. Strong, 43, p. 190.

Assault—An information for assault was 
laid before S., justice of the peace for A. 
county after summons issued an order
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*m of prohibition was served on him at 
the instance of the defendant and no further 
proceedings were taken before him.—B., 
another justice for the county, having been 
requested by S. to hear the charge, took 
another information and issued a summons. 
—Un the return of the summons the defend
ant's attorney, who was clerk of the peace, 
advised B. that he had no jurisdiction, and 
B. thereupon refused to proceed.—An in
formation was then laid before R., another 
justice of the peace for A. county who was 
requested by S. to act after B. had declined 
to proceed.—An order nisi of prohibition 
having been granted against R., held, that 
the three justices had concurrent jurisdiction 
and as S. and B. were not bona fide proceeding 
in the matter, there was no ground for 
interfering with R. Ex parte Peck, 39, p. 274.

On an information charging that the 
accused unlawfully and maliciously assaulted 
and threatened to beat one T., a Crown land 
surveyor, and prevented him from per
forming his official duty, the magistrate 
found the accused guilty as charged and 
adjudged that he pay the sum of $20 over 
and above the amount of the damage done, 
being $13, and the costs, and in default 
of the payment of the said several sums and 
costs of conveying to gaol he lie imprisoned 
for two months.— Held (per McLeod C. J. 
and White J., Grimmer J. dissenting), that 
as the obstructing of T. in the discharge of 
his official duty was not an offence over 
which the magistrate had jurisdiction on 
summary conviction and the complaint had 
been tried as one charge, not two, and one 
penalty imposed, the conviction must be 
quashed ami could not be amended under 
s. 1124 of the Criminal Code.— Held (per 
Grimmer J.), that the allowance of the $13 
for damages might be treated as surplusage 
and stricken out anil the conviction amended 
under s. 1124 of the Code, and stand as 
a conviction for an assault with a penalty 
of $20 and costs. R. v. Dugas ex parte 
Aylward, 43, p. 443.

Bawdy house—To constitute an arrest, 
it must appear that plaintiff was reasonably 
led to believe by either the language or 
conduct of the defendants or both, that 
plaintiff was deprived of her liberty of move
ment.—The plaintiff was arrested on the 
charge of being an inmate of a bawdy house, 
and it appeared that she had the care and 
management of a hotel, some rooms of 
which were used as a bawdy house.—In 
an action for wrongful arrest, held, that 
the occupants of rooms other than those 
used for a bawdy house were not inmates 
of a bawdy-house within the meaning of 
s. 228 of the Criminal Code.—Held, also, 
that it must be shown that plaintiff knew or 
ought to have known that some portion of 
the hotel was used as a bawdy-house in 
order to constitute her a keeper of a bawdy- 
house; that this was a material element in 
estimating damages; and that the failure 
of the jury to find upon this question, was 
ground for a new trial.— Held, also, that to

entitle the plaintiff to exemplary damages 
in such an action it must be proved that 
defendants acted maliciously or with un
necessary harshness, or with wilful or grossly 
negligent disregard of plaintiff's right* in 
arresting her, and failure to so direct the 
jury is ground for a new trial.— Held, also, 
that in order to justify an arrest under 11 
Viet., c. 12, s. 7, it is not sufficient that 
defendant has an honest lielief in the exis
tence of a state of facts, which, if true, would 
have justified the arrest, but such belief 
must be based upon reasonable grounds.— 
After the plaintiff was taken to the police 
station the defendant Clark chief of police, 
made an entry of the arrest and entered her 
name on the charge sheet sent before the 
police magistrate, and also notified the 
plaintiff to appear at Court. — Held, setting 
aside the verdict of the jury that these 
acts did not constitute an arrest, and a 
verdict was entered for the defendant Clark. 
—Defendant S., a police officer in company 
with three other officers was sent to assist 
in the raid upon the hotel in question.— 
S. was directed to watch one exit of the hotel 
and remained there while the others entered 
and arrested the plaintiff and others, but 
S. took no further part.— Held, even if the 
arrest was unlawful, S. was not liable in an 
action for false arrest, inasmuch as it did 
not appear that the common purpose with 
which he and the other officers started out 
was unlawful, and he had no opportunity 
to assent to or dissent from the unlawful 
acts of the others. Hopper v. Clark et al, 
40, p. 668.

Bigamy—Mens rea -A wife voluntarily
separated from her husband after having 
lived with him for three years.—Nine years 
later she married again knowing that her 
first husband had married, and believing 
that he had obtained a divorce from her and 
that she was at lilierty to marry.—Subse
quently she learned that her second marriage 
was illegal, anil she immediately left her 
second husband.— Held, that under the Stat. 
13 Edw. I., c. 34, the dower right of the 
wife in the estate of her first husband was 
not barred by her subsequent cohabitation 
with another, as she acted bona fide, believing, 
on reasonable grounds, that she was legally 
entitled to marry again. Phillips v. Phillips 
et al, 4 Eq., p. 115.

Corrupting morals -Evidence to sup
port verdict—The following article published 
in a newspaper, taken in connection with the 
character of the paper and surrounding 
circumstances, was held to be sufficient 
to support a verdict of circulating obscene 
printed matter tending to corrupt morals 
within s. 207 (a) of the Criminal Code.: 
"What married woman lets the young man 
in through the side window when her husband 
is attending lodge meeting?"—"Who is the 
married woman who went to Saint John last 
Saturday with an I. C. R. clerk and stopped 
at the hotel as clerk’s wife?" R. v. McDoug
all, 39, p. 388.
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False pretences—In a -prosecution for 
obtaining money by false pretences defend
ant's wife is neither a competent nor a 
compellable witness for the Crown, and where 
the evidence of the wife is material ami such 
that it may have had an influence with the 
jury in pronouncing their verdict, there is 
a substantial wrong or miscarriage entitling 
defendant to a new trial, although there be 
ample evidence otherwise to sustain a 
verdict against him.—Held (per Landry 
and McLeod JJ), it is illegal for the Crown 
to call defendant's wife as a witness in such 
a prosecution, and doing so is ground for 
a new trial, whether her evidence is material 
or not. R. v. Allen, 41, p. 516.

Forgery—See Connell et al v. Shaw, 39, 
p. 267.

Gambling—A deposit of money with 
a stake holder to abide the result of a foot 
race is not an illegal transaction under 
C. S., o. 87, s. 2, and no action will lie against 
the winner of the bet, who has received 
the money from the stake-holder after the 
decision of the event. Seely v. Dalton, 
36, p. 442.

Lord's Day Act—The Court set aside a 
conviction made against a restaurant keeper 
under the Act respecting the (>l»crvance of 
the Lord's Day, C. S. 1903, c. 107, for selling 
meals on Sunday, on the ground that this 
act was ultra vires of the provincial legis
lature.—Attorney General for Ontario v. 
Hamilton Street Railway (1903) A. C. 521 
applied. R. v. Mardi ex parte Washington, 
41, p. 419.

Murder—Judge's charge—The prisoner, 
who was tried and convicted of murder, 
although he had ample time and opportunity 
to tell all he knew concerning the crime botn 
to the authorities and others, maintained a 
complete silence respecting it, with the excep
tion of some bald assertions of his innocence, 
until he went upon the witness stand at 
the trial to give evidence on his own behalf, 
when he admitted being pre-ent at the doing 
of the deed, but charge ! it upon one G., 
a young companion, who was with him, and 
who before and at the trial, had alleged the 
prisoner's guilt.—The learned judge, in 
charging the jury, told them that they 
were entitled to take this continued silence 
of the prisoner into consideration, and 
after deciding whether or not such silence 
proceeded from a consciousness of guilt and 
a desire to spring a defence upon the Crown, 
which it might not lx; able to meet, they 
might therefrom draw an inference as to 
his guilt or innocence.—He further instructed 
them that this continued silence of the pris
oner was an element that might assist them 
in determining the amount of credence that 
ought to lx: given to the story told by the 
prisoner in the witness box.— Held (per 
Tuck C. J., Hanington, Landry, Barker and 
McLeod JJ., Gregory J. dissenting), that the 
charge was correct in both respects.— Held 
(per Gregory J.), in so far as the charge di

rected the attention of the jury to the silence 
of the prisoner as one of the meins of testing 
his credibility it was correct; but when the 
learned judge went beyond that and instructed 
the jury that they were entitled to draw 
inferences of the prisoner's guilt or innocence 
from his silence, it was error.— Held further, 
(per Tuck C. J., Hanington, Landry, Barker 
and McLeod |J., Gregory J. dissenting), 
that even if the charge were erroneous in 
the respect complained of, as in the opinion 
of the Court no substantial wrong or mis
carriage had been occasioned thereby, such 
error was cured by the proviso (f) of section 
746 of the code. R. v. Higgins, 36, p. 18.

Murder—Misdirection—On a trial for 
murder, where the evidence is circumstantial, 
and some of the material facts proved are 
of such a character that it is possible to 
draw from them inferences bearing either 
for or against the defence set up, it is the 
province of the jury to draw the inferences, 
and it is misdirection for which a new trial 
wlil be granted for the trial judge to tell the 
jury that the inferences that should be 
drawn are those tending to establish the 
guilt of the prisoner. R. v. Collins, 38, p. 
218.

Obstruction of police—Certiorari—A
certiorari will not go to remove a commit
ment made by a justice of the peace on a 
charge of resisting a peace-officer. R. v. 
Leahy ex parte Garland, 35, p. 509.

Obstructing police—Mode of prosecut
ing for—The offence of obstructing a peace 
officer in the execution of 1rs duty may he 
prosecuted and punished before two justices, 
or before any magistrate having the juris
diction of two justices, under the procedure 
provided by Part XV of the Code without 
the consent of the accused to a summary 
trial, anil such procedure is not controlled 
by the provisions of Part XVI requiring 
such consent.—(Per White and Barry JJ., 
Grimmer J. dissenting) — Held (per Grimmer 
J.), that the procedure for the summary 
trial of the offence is controlled by Part XVI 
and the accused cannot he so triiyj without 
having been first put to his election as pro
vided by s. 778, notwithstanding the pro
visions of s. 169.—Reg. v. Crossen 3 Can 
C. C. 152; R. v. Carmichael, 7 Can C. C. 167; 
ami R. v. Van Konlhcrger, 16 Can C. C. 228 
considered and not followed. R. v. Folkins 
ex parte Me Adam, 43, p. 538.

“Obstructing railroad"—Upon an in
dictment containing a count "That M. 
at the parish of St. H. in the county 
of M. on divers davs and times between 
March 31st, A. 1). 1909, and May lthh, 
A. D. 1909, unlawfully did obstruct or in
terrupt, or cause to be interrupted or ob
structed, the free use of the railway of the 
T. Ry. Co. by putting or placing or causing 
to be put or placed upon the said railway 
certain pieces of iron, iron bolts, horseshoes, 
rocks and other matters or things" contrary 
to s. 518 of the Criminal Code, R. S. C. 1906,
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. 146, evidence was given that obstructions 

were placed on the track upon several dif
ferent days among others April 14, 15, 17 
and 30.—Counsel for defendant requested 
that the prosecutor should elect which 
offence he proceeded upon, on the ground 
that each count must apply to a single 
transaction.—The judge refused to compel 
the election, and a case having been reserved, 
held, that the prosecutor could not oe com
pelled to elect under the circumstances 
as the count in question charged only one 
offence, and the evidence of the different 
acts of obstruction was admissible under 
the count.— Held, also, that the prosecution 
might treat the several acts of obstruction 
as successive cumulative acts, forming but 
one offence in law, and further, held, that 
at all events under the circumstances no 
substantial wrong or miscarriage had been 
occasioned and a new trial should be refused. 
R. v. Michaud, 39, p. 418.

Obstructing search—Obstruction of an 
officer making a search under s. Ill of the 
Liquor License Act may consist of words 
only.—Where a liquor license inspector 
entered to search defendant's premises on 
which liquor was reputed to be sold and 
defendant said, "I refuse you to search," 
and the inspector testified he believed that 
he would have had to use force to make 
a search.— Held (per Landry, McLeod and 
Barry JJ., White J. dissenting), that there 
was evidence upon which defendant might 
be convicted of obstructing an officer in 
making a search under s. Ill of the Act. 
R. v. Matheson ex parle Cuimond, 41, p. 581.

Rape—Quaere:—Whether rape can be 
committed on a girl under fourteen years 
of age. Ex parte Wright, 34, p. 127.

Rape—Nondirection Lesser offence -
Failure to point out to the jury on the trial 
of an indictment to commit rape the only 
issue involved being the identity of the 
prisoner, that on such an indictment the 
aw permits the finding of a lesser offence 

than the one charged, is not error or non
direction for which a new trial will be granted. 
R. v. Clarke, 38, p. 11.

Theft—The mere fact of a person con
verting to his own use goods found by 
him does not of itself, as a matter of law, 
make him guilty of theft.—Where, on a trial 
of a charge of theft the jury after retiring 
asked the question: "Does raising a temporary 
loan on anything found constitute theft!1" 
and the judge answered "yes," held, that 
the answer was equivalent to a direction 
that as a matter of law the accused was 
guilty and was a misdirection. R. v. Slavin,la, p. aw.

Upon an indictment for stealing from the 
person evidence was given upon which 
the defendant could have been convicted 
of simple theft, but the judge charged the 
jury that they must either convict of theft

from the person, or acquit.—No objection 
to the charge was made at the trial.— Held, 
the jury should have been instructed that 
they might convict of simple theft under 
the indictment, and a new trial was ordered 
accordingly.—After imprisonment defendant 
was searched by a police officer and some 
money found on him. —The officer said "this 
looks bad J.," speaking to the defendant, 
whereupon the defendant made some ad
mission of theft which was evidence against 
him on the trial.—He was under the in
fluence of liquor at the time he made the 
statement.— Held, the evidence was admis
sible. R. v. Daley, 39, p. 411

The question whether a person charged 
with theft of property, under section 347 
of the Criminal Code, from the holder under 
a hire-purchase agreement, was acting with
out color of right, is a question for the jury 
anil should be passed upon by them, even 
though the taking was by stealth and not 
authorized by the contract. R. v. Comeau, 
43, p. 177.

4. Practice and Procedure.

1. CHARGE UR INFORMATION.

Amending information and charge —
On the trial of an offence under the Canada 
Temperance Act the information may be 
amended or altered, and any other offence 
under the act substituted and the trial 
continued to conviction without any ad
journment, if the defendant is present and 
does not allege he is misled and ask for an 
adjournment. A*, v. Byron ex parte Price 
Batson, 37, p. 386.

Amending charge -A summons charging 
a sale on the 24th may be amended to a 
charge for a sale on the 20th, and a conviction 
made for a sale on that day in the absence 
of the accused. -fMcLc «1 J. doubting). 
Ex parte Tompkins, 37, p. 534.

Information Jurisdiction of magis
trate—A justice is not disqualified from 
taking an information under the Criminal 
Code because the informant is his second 
cousin. —A justice has no jurisdiction to 
issue a warrant under s. 653 of the Ciiminal 
Code, R. S. (’. 1906, e. 146, upon an in
formation which does not slate the place 
where the offence was committed, or that 
the offence i. indictable and triable in the 
province. Held (per Barker and McKeown 
JJ.), an information under s. 653 of the 
Criminal Code must be signed by the in
formant. Campbell v. Walsh, 40, p. 186.

Information, Laying of—C. signed an 
information for an offence against the 
Camilla Temperance Act leaving the date 
and a place for the magistiate’s name in 
blank, and mailed it to magistrate J.— 
J., being ill, handed the information to 
magistrate M.—C. then requested magis
trate M. over the telephone to take the
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information and to issue a summons thereon. 
—Summons was issued and at the hearing, 
after the evidence was all in, the defendant's 
counsel appeared and objecte-1 to the magis
trate’s jurisdiction, but took no further 
part in the proceedings.— Held, that the 
information was improper, because not laid 
and signed before the magistrate and that 
the magistrate acted without jurisdiction. 
R. v. Murray ex parte Copp, 40, p. 280.

Information -Lack of particulars for 
Jurisdiction—On an information charging 
that defendant did unlawfully cut, steal and 
carry away certain trees from the land of 
the complainant, the defendant was sum
marily convicted of an offence under s. 374 
of the Criminal Code and a penalty of $25.00 
for the offence, $UK) for the damage -lone, 
and costs amounting to $7.50 were imposed.
— Held, that as the information did not state 
the value of the property stolen or the 
amount of the damage done, it did not charge 
an offence within the provisions of the section, 
and the justice had no jurisdiction to convict. 
R. v. Dugas ex parte Legere, 43, p. 357.

2. CONVICTION.

Amending—A conviction under the Can
ada Temperance Act was erroneously drawn 
up in the "District of Chipman Civil Court." 
It was in fact made by the stipendiary 
magistrate for the District of Chipman.— 
Upon certiorari the Court amended the 
conviction by striking out the words “Civil 
Court." Ex parte ll’eslon, 40, p. 370.

A conviction purported t«> follow Form 
62 of the Criminal Code, R. S. C. 1008. 
c. 146, but omitted to adjudge costs of 
commitment and also omitted to order 
that the costs shoul 1 be paid to the informant.
— Held, the Court would amend the con
vict im by adding the part- omitted. R. v. 
Matheson ex parte lielliveau, 10, p. 368.

Form of conviction A conviction which 
state in terms that the accu'ed D convicted 
of the offence charged though not in the 
wonh of the act, i- sufficient, and will not 
be quashed on certiorari. U. \. Kay, Ex 
parte Landry, 38, > . 332.

Person wrongfully arrested — The
accused was arreted under s. 147, c. 8 of 
5 Geo. V., "The Liquor License Act 1915,” 
providing for the arre t without warrant* 
by any inspector or sub-inspector under 
tne aid act oi the Canada Temperance 
Act, or by any provinci ,1 or police constable, 
of any person suspected of being in personal 
possession of any intoxicating liquor with 
the intention of selling or di-poring of the 
same contrary to law.—The accused thus 
under arrest was brought before n magistrate 
and charged with keeping intoxicating 
liquor for sale contrary to part II of the 
Canada Temperance Act.—The charge was 
read over to him and he pleaded not guilty. 
—At the hearing of the information upon 
which a conviction was made, the accused

was represented by counsel who objected 
that the accused was illegally before the 
Court and should be discharged because the 
constable making the arrest had not laid 
any charge upon oath or given his reasons for 
his belief as to the guilt of the accused as 
required by said s. 147.— Held, that the 
magistrate, having jurisdiction over he 
person and offence and the accused being 
present, it mattered not how he was brought 
there, the magistrate acquired jurisdiction 
and the conviction would not l»e quashed 
on certiorari. R. v. McDougall ex parte 
Goguen, 44, p. 369.

Search warrant illegal — A conviction 
made upon evidence obtained by means of 
an illegal search warrant held good. R. v. 
Clarkson, Ex parte Hayes, 40, p. 363.

Two offences tiled together — Juris
diction — On an information charging 
that the accused unlawfully and mali 
ciously assaulted and threatened to beat 
one T., a Crown land surveyor, and pre
vented him from performing his official 
duty, the magistrate found the accused 
guilty as charge-1 and adjudged that he pay 
the sum of $20 over and above the amount 
of the damage -lone, being $13, and the costs, 
and in default of the payment of the said 
several sums and costs of conveying to gaol 
he be imprisoned f-*r two months.— Held 
(per McLeod C. J. and White J., Grimmer j. 
dissenting), that as the obstructing of T. 
in the discharge of his official duty was not an 
offence over which the magistrate had 
jurisdiction on summary conviction anil the 
complaint had been tried as one charge, not 
two, and one penalty imposed, the conviction 
must be quashed and could not be amended 
under s. 1124 of the Criminal Code.—Held 
(per Grimmer J.), that the allowance of the 
$13 for damages might be treated as surplus
age and stricken out and the conviction 
amended under s. 1121 of the Code, and stand 
as a conviction for an assault with a penalty 
of $20 and c - t R. v. Dugas ex parte 
Ayhvard, 43, p. 413.

3. COSTS.

Appeal to County Court Judge On
an appeal in the York County Court from 
a summary conviction made by two justices 
under the Criminal Ode, the judge of the 
County Court gave judgment and made an 
order thereon at the April sitting that the 
appeal be allowed with costs, and the con
viction be set aride with costs of the appeal, 
that the magistrate. dismiss the information 
without costs and give -the appellant a cer
tificate of dismi -sal; and the Court adjourned 
sine die.—Subsequent to adjournment the 
judge of the County Court under s. 751 of 
the Code by indorsement on the conviction 
adjourned the further hearing cf the appeal 
until the following June sitting, and at that 
sitting made another order embodying the 
provisions of the order of April and further 
providing by whom and to whom the costs 
should be paid and in case of default directed
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how the payment might be enforced.— Held, 
..n certiorari to quash, that the judge of the 
Court appealed to, having made a final 
order at the April sitting, became functus 
officio and therefore acted without juris
diction in subsequently adjourning the 
appeal and making a further order. R. v. 
Wilson ex parte Cronkhite et al, 44, p. 69.

Costs of prosecution—A municipality 
i - liable for the fees and expenses of a justice 
of the peace or a constable payable in rela
tion to the prosecution of indictable offences, 
only where they have been certified to be 
correct by the Attorney General or other 
. .tinsel acting for the Crown and have been 
ordered to be paid by the judge presiding 
at the Court in which the indictment is 
presented.—The Act of Assembly 57 Viet., 
v. 19, s. 1, whereby certain expenses in 
criminal prosecutions are made chargeable 
upon the munciipalities is not ultra vires 
of the provincial legislature. .McLeod v. 
The Municipality of Kings, 35, p. 163.

4. GRAND JURY.

I'm panelling —The prisoner was convicted 
at the Circuit for the county of C., which 
opened on the second Tuesday in November, 
1S97.—When the Court first met, as there 
was no criminal business, the Grand Jury 
was discharged.—After proceeding for a 
time with the trial of a civil cause the Court 
adjourned until November 30th, before which 
time the prisoner was committed for trial.

-The sheriff, without any order, summoned 
a second Grand Jury for the adjourned 
Court.—Objection having been taken, on 
an order made by the Court the sheriff 
summoned a third Grand Jury, which was 
practically the same as the second.—This 
Jury found a true bill and the prisoner 
pleaded guilty to two of the counts in the 
indictment.—It then appearing that the 
heriff was related to the prosecutor, the 

Court, without formally discharging the 
third Jury, allowed the plea of guilty to 
be withdrawn and ordered a fourth Grand 
Jury to lie summoned, the venire being 
addressed to a Coroner.—The order for 
ummoning the last Grand Jury (which also 

directed the summoning of a Petit Jury) 
was brief in form and did not show on its 
face all the facts which necessitated its 

■ ue. -Among the Grand Jurors sum
moned by the Coroner were two who had 
liecn "ii the sheriff's third panel.—-The 
C< roller’s Grand Jury was all drawn from 
the parish of Woodstock.— Held, affirming 
the conviction, (1) the order to the Coroner 
to ummon the jury' need not show on its face 
all the facts that made its issue a necessity; 
(2) the facts that the sheriff's jury had not 
been formally discharged nor the indictment 
found by it in terms disposed of were im
material, the whole proceedings being void 
by reason of ’the defect in the returning 
officer; (3) the power of the Court to sum
mon Grand Junes is not exhausted by the 
summoning of two; (4) the disqualification of 
the sheriff sufficiently appeared; (5) it is not

necessary that the Grand Jury should be 
drawn from all parts of the county; (6) the 
fact that some of the jurymen summoned 
by the coroner were also on the sheriff’s panel 
was not material ; (7) it is no objection to 
the order to the coroner that it directed 
him to summon both a Grand and a Petit 
Jury; (8) section 12 of c. 45 of the Consolidated 
Statutes applies to criminal as well as to 
civil matters; (9) (per Tuck C. J.), the doc
trine held in England that all the Coroners 
of a county, when acting ministerially, con
stitute but one officer, is not applicable to 
this province.—(Per Hanington J.), the 
direction of a venire to a single coroner, 
and a return by him alone, is sufficient under 
section 12 of chapter 25 of the Consolidated 
Statutes, and if not the defect is cured by 
section 656 of the Criminal Code. R. v. 
McGuire, 34, p. 130.

5. INDICTMENT.

Libel—An indictment for defamatory 
libel is good which purports to set out only 
the tenor and effect of the alleged libel, 
but in fact sets out the exact words.—Such 
an indictment following the statutory form, 
Criminal Code, form 61 h, need not state 
that the words were likely to injure the 
reputations of the persons alleged to be 
defamed by exposing them to hatrxl, con
tempt or ridicule, or that they were designed 
to insult such persons. R. v. McDougall, 
39, p. 3H8.

ft. JUDGMENT.
Finality of — On an appeal in the York 

County Court from a summary convic
tion made by two justices under the Crim
inal Code, the judge of the County Court 
gave judgment and made an order there
on at the April sitting that the appeal 
be allowed with casts, and the conviction 
be set aside with the costs of the appeal, 
that the magistrates dismiss the information 
without costs and give the appellant a 
certificate of dismissal ; and the Court 
adjourned sine die.—Subsequent to adjourn
ment the judge of the County Court, under 
s. 751 of the Code by indorsement on the 
conviction adjourned the further hearing of 
the appeal until the following June sitting, 
and at that sitting made another order 
embodying the provisions of the order of 
April and further providing by whom and 
to whom the costs should be paid and in 
case of default directed how the payment 
might be enforced.— Held, on certiorari 
to quash, that the judge of the Court appealed 
to, having made a fund order at the April 
sitting, became functus officio and therefore 
acted without jurisdiction in subsequently 
adjourning the appeal and making a further 
order. R. v. Wilson ex parte Cronkhite et 
al, 44, p. 69.

Every judgment or order when drawn up, 
passed or entered puts an end to the con
troversy with respect to which it is given, 
whether it be of procedure or merits, unless
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and until the judgment is discharged, re
versed, set aside or varied according to

Misdirection—Duty of Jury to draw 
inferences of facts—t >n a trial for murder, 
where the evidence is circumstantial, and 
some of the material facts proved arc of such 
a character that it is possible to draw from 
them inferences bearing either for or against 
the defence set up, it is the province of 
the jury to draw the inferences, and it is 
misdirection for which a new trial will be 
granted for the trial judge to tell the jury 
that the only inferences that should be 
drawn are those tending to establish the 
guilt of the prisoner. R. v. Collins, 38,
p. 218.

Question for jury -Theft—The question 
whether a person charged with theft of 
property, under section 317 of the Criminal 
Code, from the holder under a hire-purchase 
agreement, was acting without color of 
right, is a question for the jury and should 
be passed upon by them, even though the 
taking was by stealth and not authorized 
by the contract. R. v. Comeau, 43, p. 177.

8. TRIAL.

Adjournment to home of witness—
At the trial of an indictable offence the pre
siding judge has the power to order the Court 
to be adjourned to a place in the county 
other than the court house for the purpose 
of allowing the jury to hear the evidence of 
a witness, who was unable through illness 
to leave his house, the counsel for the prisoner 
having consented thereto. R. v. Rogers, 
36, p. 1.

Adjournment—Refusal of commissioner 
to adjourn is a matter in his discretion and 
does not go to his jurisdiction. R. v. Alex
ander ex parle Monahan, 39, p. 430; R. v. 
LeBel ex parte Farris, 39, p. 408 (Dorn. Act); 
R. v. McQuarrie ex parte Giberson, 40, p. 1.

A conviction under the Summary Con
victions Act, C. S. 1903, c. 123 will not 
lie set aside on certiorari because the trial 
was adjourned "to be taken up when County 
Court adjourns," the defendant's counsel 
having subsequently appeared and taken 
part in the trial without m iking objection. 
R. v. McQuarrie ex parte Giberson, 40, p. 1.

5. Summary Convictions.

Aliens Act—Jurisdiction of County 
Court judge—A judge of a County Court 
has no jurisdiction to convict for an offence 
under the act to restrict the importation 
and employment of aliens (60-61 Vic., c. 11), 
andthe act in amendment thereof (l Edw. VII. 
c. 13), for an offence not committed within 
his territorial jurisdiction. R. v. Forbes 
ex parte Chestnut, 37, p. 402.

Appeal—Certiorari—Where »he right of 
appeal from a summary conviction was not 
taken advantage of, and it appeared upon 
the return of an order nisi to quash the 
conviction removed by certiorari that there 
were no exceptional circumstances in the 
case, the Court in the exercise of its dis
cretion discharged the order nisi on the ground 
that the writ should not have gone. R. v. 
O'Brien ex parte Doucet, 43, p. 361.

Certiorari—An order dismissing a com
plaint under the Summary Convictions Act 
may be quashed on certiorari. R. v. Ritchie 
ex parte Sandall, 37, p. 20.1.

Conviction amending—A conviction or
dering the defendant to be imprisoned 
for sixty days in default of payment of a 
fine can not he supported under a section 
of the act which authorizes imprisonment 
for not less than three months in case of 
such default.—Semble, the Court will not 
amend a conviction when by so doing it has 
to exercise a discretion confided to the 
justice. R. v. Charest ex parte Daigle, 37, 
p. 492.

In the return to a writ of certiorari to 
remove two convictions with a view to 
quashing the same on the grounds that they 
aid not follow the minute of adjudication, 
and were made on an information and sum
mons for a single offence, the convicting 
magistrate returned the original convictions 
and an amended conviction in which the 
objections were cured.— Held, the magis
trate had power to amend, and the rule nisi 
to quash should be discharged. A convic
tion will not be quashed because the costs 
are ordered to be paid to the party aggrieved 
instead of the nominal prosecutor. R. v. 
O'Brien ex parte Grey, 37, p. 604.

Conviction by wrong name—Defendant
was convicted of a second offence against 
the Liquor License Act, C. S. 1903, c. 22, 
under the name of Haul Petros.—I'pon 
certiorari he made affidavit that his name 
was Shilala and his surnames Haid, Petros, 
and Nahea.—It appeared that he had pleaded 
guilty to the first offence when summoned 
under the name of Haid Petros, and paid 
taxes assessed against him under the same 
name.— Held, the conviction was good. 
R. v. Matheson ex parte Shilala, 41, p. 386.

Conviction, Defective Amendment—
A conviction as first made was defective 
by reason of not stating the place of the 
offence but the place wa. sta.ed in the 
information ami summons and in the magis
trate’s minutes.—The magi .irate having 
returned an amende 1 c mvic.ion, ui>on cer
tiorari held such amendment was proper 
since the facts appearing in the magistrate's 
minutes warranted the conviction in its 
amended form. R. v. McQuarrie ex parte 
Giberson No. 1, 39, p. 367.

Conviction, Quashing—A defendant,
seeking to quash a cjnviction by setting
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up that by reason of being misled as to the 
late of the return of the summons she was 

convicted in her absence, and was prevented 
from making her defence, should satisfy 
the Court that there is a meritorious defence 
to the charge. R. v. Kay, ex parle McCleave, 
38, p. 504.

Conviction upheld though warrant
bad—The information for the warrant 
upon which defendant was arrested stated 
an offence under the Indian Act, R. S. C. 
1906, c. 81, s. 135.—At the hearing the 
informant admitted that his knowledge was 
based on information and belief only.— 
Upon certiorari, held, the magistrate acquired 
jurisdiction by the information, which was 
sufficient on its face, and even if the warrant 
was bad, the conviction would not therefore 
be set aside R. v. Matheson ex parte 
Pelliveau, 40, p. 368.

Corporation—A corporation cannot lue 
convicted summarily.—The word “person” 
in the Summary Conviction Act cannot l>e 
held to include a corporation or body cor
porate, notwithstanding the Interpretation 
Act, c. 1, s. 7, sub-s. 22. Ex parte Woodstock 
Electric Light Co., 34, p. 460.

Default, J udgment by—Where the parties 
charged are arrested on a warrant and 
give bail and a time is fixed in their presence 
for the hearing and they do not appear at 
the time so fixed, the justice may under 
section 722 of the Code (R. S. C. 1906, c. 146), 
proceed with the hearing in their absence, 
to judgment and sentence. R. v. Horn- 
brook ex parte Madden, 38, p. 858.

Dominion Act—Jurisdiction of Parish 
Court commissioner—A Parish Court 
commissioner by the Act respecting Parish 
Courts, C. S. 1903, c. 120, s. 17, is given the 
power conferred upon two justices by the 
Dominion Act respecting Summary Convic
tions, Part XV of the Criminal Code, and 
has therefore jurisdiction to try offences 
under the Canada Temperance Act, R. S. C. 
1906, c. 152. R. v. Alexander ex parte 
Monahan, 39, p. 430.

Evidence to be signed by justice— 
Jurisdiction—The provision of s. 682, 
sub-s. 4 of the Criminal Code, R. S. C. 1906. 
c. 146, requiring that the depositions of 
witnesses should be «igned by the justice, 
is a matter of procedure and does not go 
to the jurisdiction.—Ex parte Gallagher, 
38, p. 498. Ex parte Budd, 39, p. 602.

Information—On an information charg
ing that defendant did unlawfully cut, 
steal and carry away certain trees from the 
land of the complainant, the defendant was 
summarily convicted of an offence under s. 
374 of the Criminal Code and a penalty of 
$25.00 for the offence, $1.00 for tnc damage 
done, and costs amounting to $7.50 were 
imposed.— Held, that as the information 
did not state the value of the property stolen 
or the amount of the damage done it did 
not charge an offence within the provisions

of the section, and the justice had no juris
diction to convict. R. v. Dugas ex parte 
Legere, 43, p. 357.

Judgment by one justice only—De
fendant gave notice of appeal to the County 
Court from a summary conviction.—The 
conviction was signed by two justices, 
but on the day fixed for delivering judgment 
one justice read the conviction, the other 
not attending.— Held {per Gregory J). 
under ss. 707, 708 of the Criminal Code both 
justices must attend to give judgment, and 
it is not sufficient for one to attend and read 
a conviction signed by both. R. v. Haines 
et al, 39, p. 49.

Jurisdiction—A magistrate has no juris
diction to issue a warrant on an information 
under the Dominion Summary Conviction 
Act without examining upon oath the com
plainant or his witnesses as to the facts upon 
which the information is based.—Ex parte 
Boyce, 24, p. 347 followed. R. v. Mills ex 
parte Coffon, 37, p. 122; R. v. Carleton ex 
parte Grundy, 37, p. 389.

Cf. R. v. Hornhrook Ex parte Madden 
38, p. 358. (Col. 236.)

A prisoner arrested in the city of Halifax 
in the province of Nova Scotia charged with 
unlawfully breaking and entering a store 
situate at Sydney in the said province, may 
be tried at Halifax by a stipendiary magis
trate having jurisdiction within the city 
of Halifax, if he consents to be tried sum
marily without a jury under section 785 
of the Criminal Code 1892, as amended by 
the Criminal Code Amendment Act 1900. 
R. v. Warden of Dorchester Penitentiary ex 
parte Seeley, 38, p. 517.

Public Health Act—Error in notice—
A conviction under the Public Health Act, 
C. S. 1903, c. 53, for failing to remove material 
dangerous to the public health from premises 
indicated in a notice given by a health 
officer under section 36 of the Act held bad 
where the notice to remove described, not 
the premises of the defendant on which 
the material complained of was deposited, 
but other premises; and further held that 
the objection was not waived or the con
viction cured by the defendant not being 
misled by the wrong description and not 
raising any objection on that ground, but 
appearing and defending on other grounds. 
R. v. Kay ex parte Allen, 38, p. 536.

Review by County Court Judge—
Where the County Court judge of York 
county quashed on review a conviction 
made by a magistrate of Northumberland 
county under the Summary Convictions 
Act, C. S. 1903, c. 123, for taking one caribou 
contrary to the provisions of the Game Act, 
C. S. 1903, c. 33, s. 3 (1) (a) on the ground 
that mens rea was a necessary part of such 
offence, and was not proved.— Held (1), a 
County Court judge has jurisdiction to 
review such conviction though the offence 
was committed and the case tned in a county



CRIMINAL LAW 23623 5
for which he is not a County Court judge— 
Ex parte Craves, 35 N. B. R. 587 followed.— 
(2) That under the facts, the order of the 
County Court judge should not he disturbed. 
— Held (per Barker C. J., Barry and Mc
Keown /[.), where there is no want or 
excess of jurisdiction, the judgment of a 
County Court judge on review should not 
be disturbed.— Held (per Landry, McLeod 
and White JJ. ), the Supreme Court in the 
exercise of its inherent jurisdiction to super
vise the proceedings of inferior tribunals may 
set aside the order of a County Court judge 
on review in order to prevent a gross mis
carriage of justice. R. v. Wilson ex parte 
Fairley, 39, p. 555.

Sentence—Thirty days—One month—
A conviction will not be quashed because 
the minute awarded an imprisonment of 
thirty days, while the section of the act under 
which the conviction was made limited the 
time of imprisonment to one month. R. v. 
McQuarrie ex parte Rogers, 30, p. 39.

Service, Time of—A justice has no 
jurisdiction to hear a complaint unless there 
is evidence before him to show that the 
defendant was served with the summons 
a reasonable time before the return.—A 
summons issued at ten o’clock in the morn
ing, returnable the same day at one, does 
not allow the defendant a reasonable time 
to appear and defend, and a conviction 
in default of appearance founded on such 
a proceeding should be quashed on certiorari. 
—(Per Hanington J.) R. v. IVathen ex 
parte Vatibuskirk, 38, p. 529.

Service—Reasonable time for appear
ing—Where a summons to answer an 
offence under the Liquor License Act, C. S. 
1903, c. 22, was served personally on the 
evening of April 14, returnable at 10 a. m., 
April 16, and on the return of the same the 
defendant appeared by counsel and procured 
an adjournment to April 19, the Court re
fused to set aside the conviction subsequently 
had on the ground that the defendant did 
not have a reasonable opportunity of appear
ing and defending.—The conviction as first 
made was defective by reason of not stating 
the place of the offence but the place was 
stated in the information and summons and 
in the magistrate's minutes.—The magistrate 
having returned an amended conviction 
upon certiorari, held, such amendment was 
proper since the facts appearing in the 
magistrate's minutes warranted the con
viction in its amended form. R. v. Me- 
Quarrie ex parte Giherson, No. 1, 39, p. 367.

Stenographer, Swearing of—Section 25 
of the Criminal Code Amendment Act 
1913, c. 13, repealing and re-enacting s. 683 
of the Criminal Code 1906, authorizing the 
depositions taken by a justice on a prelimi
nary inquiry to be taken in shorthand by 
a stenographer, who before acting shall, 
unless he is a duly sworn official court steno
grapher, make oath that he will truly and 
faithfully report the evidence, made appli

cable to the trial of complaints under summary 
conviction proceedings by sub.-s. 3 of s. 27 
of the Criminal Code 1906 is imperative 
and a conviction made for an offence against 
the Canada Temperance Act on evidence 
taken in shorthand by a stenographer who 
was not sworn to truly and faithfully report 
the evidence, and was nrt a duly sworn 
official court stenographer, was quashed 
on certiorari as having been made without 
jurisdiction.—The defect is not cured by 
an affidavit of the stenographer made 
subsequent, to the trial and conviction, 
stating that the evidence had been truly 
and faithfully reported, even if such an 
affidavit could be produced and read on 
return of the rule nisi to quash. R. v. 
Limerick ex parte Dewar et al, 44, p. 233.

Summons—Clerical error In copy serv
ed—The defendant was served with a copy 
of a summons under the Summary Conviction 
Act, C. S. 1903, c. 123, to appear at a magis
trate's office in the Parish of P.—In the 
original summons the place was stated to 
be in the Parish of A. and in fact the magis
trate's office was in A.—The constable made 
affidavit that he served a true copy of the 
original summons.—At the trial the defend
ant's counsel appeared in answer to a sum
mons for another offence returnable before 
the same magistrate at the same time and 
place.—He also had authority to defend 
this case but he did not appear in it or 
defend.—The magistrate understood that 
defendant's counsel appeared in bot’ cases 
and granted an adjournment of both.— 
After conviction, held, that in absence 
of an affidavit that the defendant was misled 
by the mistake, the conviction would not 
be set aride. R. v. McQuarrie ex parte 
Giber son No. 2, 39, p. 371.

Warrant—Failure to serve copy—Fail
ure to serve a copy of the warrant issued 
in the first instance at the time of the arrest, 
is no ground for setting aside a conviction 
under the Summary Convictions Act for 
an offence against the Canada Temperance 
Act. R. v. Hornhrook ex parte Madden, 
38, p. 358.

Warrant—issuing on sworn Informa
tion—A sw< m information containing a 
positive statement that the party charged 
had committed an offence triable under the 
Summary Convictions Act is sufficient to 
authorize the issue of a warrant in the 
first instance without an examination of 
the informant or his witnesses—R. v. Mills 
ex parte Coffon 37 N. B. R. 122 distinguished.

6. Summary Trial.

Amending improper sentence—The de
fendant was convicted under the Speedy 
Trials Act, Part XVIII of the Criminal 
Code, of fraudulently abstracting electricity 
to the value of some $13.40 from the St. 
John Company contrary to s. 351 of the
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Code, and was sentenced to two years im
prisonment and to pay a fine of $1,000, 
i no half of which was ordered to he paid 
in the St. John Company.—On appeal, 
held, the sentence was erroneous in law 
and the case was remitted to the Court 
Mow with directions to impose a sentence 
of >ix months imprisonment and a fine of 
$500. R. v. Sperdakes, 40, p. 428.

Commitment by justice ol the peace 
who was also a stipendiary magistrate—
It is no ground for quashing a conviction 
under the provisions of the Criminal Code 
f,,r speedy trials that the accused was com
mitted for trial without being given the 
option by the justice cf the peace, who was 
also a stipendiary magistrate, of a summary 
trial.—The justice, in his capacity of a 
justice of the peace, took the information, 
is-ued his warrant for the arrest of the 
accused, held an examination and com
mitted him for trial on a charge that as a 
stipendiary magistrate he might have heard 
and determined in a summary way. R. v. 
Howe, 42, p. 378.

Conviction—Erroneous on findings—A
Countv Court judge sitting under the Speedy 
Trials’ Act, Part XVIII of the Criminal 
Code made certain findings of fact and enter
ed a conviction against the defendant for 
an offence against s. 417 of the Code.—A 
case having been reserved by him, held, 
upon the findings, the County Court judge 
should have entered a verdict of acquittal 
and the Court ordered a verdict to be entered 
accordingly. R. v. Ayoup, 39, p. 598.

Election—A person who has been brought 
up for election as to the mode of his trial 
under the speedy trials sections of the 
Criminal Code, and has elected to take 
a speedy trial, cannot afterwards re-elect 
to lie tried lief ore a jury in the ordinary 
way. R. v. Howe, 42, p. 378.

Judgment—Part quashed by certiorari
—S. purchased for $66 a portion of sonic metal 
stolen by two boys from E.—After trial 
and conviction of the boys under the Speedy 
Trials Act the trial judge ordered the pur
chase money and the metal sold to S. to 
be given to E., but on certiorari that part 
of the order in regard to the money was 
quashed. R. v Forbes ex parte Selig, 39, 
p. 592

7. Miscellaneous.

Alibi—Where the defence to a criminal 
charge is an alibi, it is misdirection to tell 
the jury that the onus is on the prisoner to 
prove it to their entire satisfaction, and to 
show beyond all question or reason that 
he could not have been present at the com
mission of the crime. R. v. MyshraU, 35, 
p. 507.

Boys' Industrial Home—In an applica
tion for a mandamus to the chairman of

the Boys’ Industrial Home to compel him 
to issue his warrant to deliver to the custody 
of the superintendent a boy sentenced to a 
term of imprisonment in the home under 
an Act of the parliament of Canada, 56 
Viet., c. 33, it appeared that s. 6 of the said 
act authorizes the jailer to retain the hoy 
“until there is presented to such jailer a 
warrant from the chairman of the governing 
board (which warrant the chairman is hereby 
authorized to issue under his official seal) 
requiring the sheriff or constable or other 
officer to deliver such boy to the superin
tendent of such industrial home," and that 
s. 9 of the provincial act 56 Viet., c. 16, 
says "the said chairman may thereupon 
(referring to what shall precede the issuing 
of the warrant) issue his warrant" etc. 
Held (per Tuck C, J., Hanington, Landry, 
McLeod, and Gregory J J.), that the words 
"is hereby authorized'r in section 6 and 
"may" in section 9 are not only enabling 
words hut imperative as well, and the chair
man has no discretionary power as to the 
issue of the warrant ; that the act of the 
parliament of Canada establishing the home 
as a prison, is not ultra vires-, that the 
chairman was net justified in refusing to 
issue the warrant because the certificate of 
sentence did not contain all the items of 
information specified in schedule "A" of 
the provincial act. Ex parte The Attorney 
General; In reGoodspeed, 36, p. 91.

Jurisdiction—The determination whether 
the magistrate shall hold a preliminary 
inquiry under Part XIV, a summary con
viction under Part XV or, subject to the 
consent of the accused, a summary trial 
under Part XVI should depend upon the 
gravity or trifling character of the offence 
and the determination of that question rests 
with the magistrate.—(Per Barry J.) R. v. 
Folkins ex parte Me A dam, 43, p. 538.

Mens rea—Mens rea is not necessary to 
guilt in the case of a penalty.—(Per Haning
ton J.) R. v. Ritchie ex parte Blaine, 37, 
p. 213.

Upon a charge for unlawfully selling in
toxicating liquor in violation of the Canada 
Temperance Act, it is not necessary to prove 
knowledge on the part of the defendant 
that the liquor sold was intoxicating. R. v. 
Marsh ex parte Lindsay et al, 39, p. 119.

CROWN.
Adverse possession against Crown—

The period of sixty years possession is 
essential to establish a claimant's right 
against the Crown, and the evidence must 
show exclusive, continuous, open, visible 
adverse possession for the sixty year period, 
and when the land claimed is neither bounded 
by a fence or other visible boundary, nor its 
limits defined by deed, the doctrine of 
constructive possession does not apply; and 
the claimant can establish title by possession
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to so much only of the land as he has held 
in actual adverse possession for the requisite 
statutory period.—There is no m<xle by 
which the Crown, apart from statutory 
authority, can convey land, otherwise than 
by its grant under the Great Seal, and it 
would not therefore be barred by acquiescence 
or adoption or recognition of a line to which 
one claims to hold adversely. Mersereau 
v. Swim, 42, p. 497. (Confirmed S. C. of C.)

Adverse possession of Crown land— 
Trespass—The plaintiff owned a milling 
property on the south side of the Miramichi 
river.—In connection therewith he and his 
predecessors in title had (prior to any occu
pation by the defendant Sullivan or his 
predecessors in title) actual occupation of 
a wharf built by certain predecessors in 
title of the plaintiff out into the river, which 
not only extended along the front of the 
plaintiff's property, but continued down 
stream ac.oss the defendant’s (Sullivan's) 
lot or part thereof.—The wharf in question 
was built on land vested in the Crown.— 
The defendant Sullivan claimed as against 
the plaintiff to lx* entitled to the possession 
of that part of the wharf which fronted on 
his land.— Held, on .appeal, affirming the 
judgment of McLeod C. J. in the Chancery 
Division, that the plaintiff had a possessory 
title good against every one but the Crown, 
and was entitled to recover damages against 
the defendants in trespass. Jones v. Sullivan 
et al, 43, p. 208.

Rond to the Crown—A bond given by 
a county secretary-treasurer to the Queen 
for the due performance of his duties as such 
officer is a first lien on all the real estate of 
the obligor from the date of the execution 
of the bond, ami takes precedence of execu
tions and mortgages issued or executed re
spectively at a date or dates subsequent 
to that of the bond.—The rights and remedies 
of mortgagees and execution creditors, whose 
mortgages, judgments or executions were 
executed, signed, issued or handed to the 
sheriff respectively after the making of or 
breach of said bond, are postponed until 
all moneys due by virtue of the bond and 
in consequence of a breach have been fully 
paid and satisfied.—The writ of extent is a 
iroper and effectual proceeding for en- 
orcing the rights of the Crown on such a 

bond.—Whenever a demand may be pro
perly sued for in the name of the Queen, the 
prerogative right of the Crown attaches in 
all portions of the British Empire subject 
to English law, irrespective of the locality 
in which the debt arose and of the govern
ment in right of which it accrual. R. v. 
Simeright, 34, p. 144.

Crown Grant —Adverse possession to 
Crown —The period that one adversely holds 
Crown lands will not enure against the 
grantee of the Crown; and the possessory 
claim of one seeking to establish title by 
adverse possession will not begin to run 
until the date of the grant to trie Crown's 
grantee. Ouettei v. Jalbert, 43, p. 599.

Crown Grants or Leases by Lieutenant 
Governor in Council—The Lieutenant 
Governor in Council has no power to make 
a lease or grant that affects the rights of 

rivate individuals. Nepisiguit Real Estate 
ishing Co. Ltd. v. Canadian Iron Cor

poration, 42, p. 387 C. D.

Crown Grant—Ejectment—Writ of In
trusion—In an action of ejectment it 
appeared that the land belonged to the 
Crown, and was in peaceable possession of 
its grantee, the defendant, but that the 
plaintiff and his predecessors in title had 
enjoyed uninterrupted occupation thereof 
for a period of 56 years down to a date 
about j years prior to date of action.— Held, 
that judgment was rightly entered for 
the defendant. — Occupation against the 
Crown for any period less than the 60 years 
required by the Nullum Tempus Act is of 
no avail against the title and legal pos
session of the Crown, and still less against 
its grantee in actual possession.—The Act 
21 |ac. I. c. 11, only regulates procedure, 
and its effect i- that if an information of 
intrusion is filed, and the Crown has been 
out of possession for 20 years, the defendant 
is allowed to retain possession till the Crown 
has established its title.—Where no informa
tion has been tiled there is nothing to prevent 
the Crown or its grantee from making a 
icaeeable entry and then holding possession 
>y virtue of title.—Decisions by the Courts 

of New Brunswick and Nova Scotia to the 
effect that when the Crown has been out 
of actual possession for 20 years it could 
not make a grant until it had first established 
its title by information of intrusion, over
ruled.—Judgment in 36 N. B. R. 260 set 
aside: 31 S. (\ R. 533 affirmed. Emmerson 
v. Maddison (1906) A. C. 569.

Crown grants. Evidence re—On a
question as to the location of the lines of 
a Crown grant, it is open to the Court to 
refer to subsequent grants and plans of 
adjoining lands for the purpose of throwing 
light upon and assisting in the proper deter
mination of the question in dispute. Phillips 
v. Montgomery et al, 43, p. 229.

Crown grant —Previous conveyance by 
squatter—A squatter upon Crown land, 
which he had partly cleared, and upon which 
he had built a house, gave a registered mort
gage of it in 1874 for value, and in 1881 con
veyed the equity of redemption by registered 
deed to the mortgagee, remaining in occupa
tion of the land as tenant.—In 1898 a son 
of the squatter, having no knowledge of 
the mortgage or deed, or that his father 
occupied the land as a tenant, obtained 
a grant of the land from the Crown.— Held, 
that he should not be declared a trustee of 
the land for the purchaser from the father. 
—Semble, that s. 69 of the Registry Act, 57 
Viet., c. 20 (C. S. 1903, c. 151, s. 66) by which 
it is provided that "the registration of any 
instrument under this Act shall constitute 
notice of the instrument to all persons claim
ing any interest in the lands subsequent to
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=ueh registration, does not apply to an 
nomment not properly on the registry, 
uch as a conveyance of Crown land by a 

squatter. Robin Collas Co. <fc Ltd. v. Theri- 
iuH, 3 Eq., p. 14.

Crown grants under 4 Geo. V., c. 36—
> mble:—That the Act of Assembly 4 Geo. 
V., c. 3(1, coupled with the provisions of the 
Act 3 Edw. VII c. 19, notwithstanding any 
previous claims that might have existed on 
the part of any person or persons to the 
land designated in such Act 4 Geo. V.. 
authorized and empowered the Minister of 

n : and Mines to sell any part of such 
land, in accordance with the schedule to 
such Act, 4 Geo. V., and to issue to the 
purchaser thereof a Crown grant, which 
would be perfectly good and conclusive 
against all the world, and even a prescriptive 
title would not avail against such grant from 
the Crown under these special acts. Ouellet 
v. Jalbert, 43, p. 599.

Crown land license, Trust re—Statute
of frauds—An agreement under which a 
Crown land lumber license was bid in at 
public sale at the up-set price by the defend
ant, in whose name the license was issued, 
for the plaintiff, who had paid to the defend
ant the up-set price previous to the sale, 
does not relate to an interest in land within 
the Statute of Frauds, and if it does, as the 
purchase money for the license was paid by 
the plaintiff, and a trust thereby resulted 
in his favor by construction of law, it can 
lie established by parol evidence under the 
Statute of Frauds, c. 70. C. S. N. 13., s. 9. 
McGregor v. Alexander, 2 Eq., p. 54.

Crown land licenses—Bidding in—An
agreement between two intending purchasers 
of Crown land lumlier licenses to two lots, 
neither wanting the whole of the lots, not 
to bid against each other at their public 
sale, but that one should bid them in for their 
joint benefit, is not illegal. Irving v. Mc
Williams, 1 Eq., p. 217. See also Laughlan 
v. Prescott, 1 Eq., p. 400.

Crown lands -Right of licensee to sue 
for damages —Defendants were contractors 
engaged in building a portion of the National 
Transcontinental Railway in New Bruns
wick.—In the course of their work a locomo
tive was used and sparks escaping from it 
set lire to the plaintiff's timber lands.— 
These lands were held under license from 
the Crown.—In an action for damage to 
the timlier the jury found negligence on 
the part of the defendants in not providing 
proper apparatus to prevent escape of sparks. 
— Held, plaintiff, as licensee, could maintain 
an action for damage to the timber. West 
v. Corbett, 41, p. 420. Confirmed S. C. of C.

Crown land license—Subletting or 
assigning—In 1893, one M. purchased at 
a public Crown land sale a license to cut 
lumber on a block of land, and a license 
was issued to him dated September 1st 
1893 to remain in force until August 1st,

1894.—By the Crown land regulations 
incorporated in the license, the license might 
be assigned by writing, the assignor to give 
notice thereof to the Surveyor-General and 
the assignment to take effect from the date 
at which such notice should be received 
at the Crown land office.—Licensees who 
paid their stumpage dues by August 1st in 
each year were entitled to annual renewals 
for such part of the ground held by them 
as might at the first day of July in each year 
be vacant and unapplied for, on payment of 
the mileage thereon on or before the first 
day of August; and such renewals could be 
for 24 years from August 1st, 1894.—Previous 
to the above sale, one L., being desirous of 
securing certain lumber privileges in a part 
of the area included in the license to M., 
entered into an agreement with him that he 
(M.) should buy in the block, and afterwards 
secure these privileges to L.—Accordingly, 
after the sale, they entered into a written 
agreement, dated August 31st, 1893, pre- 

ared by the Surveyor-General reciting that 
1. had agreed to sell to L. for the term for 

which a license should issue, and renewals, 
the right to cut, carry away, and appropriate 
to his use cedar lumber in a certain area 
and lumber of all kinds in another area, in 
consideration of $40 and witnessing that L. 
agreed to pay M. the renewal mileage each 
year on a certain number of miles during the 
continuance of the privilege at the rate fixed 
from year to year by the government, and 
M. agreed to renew the license.—The agree
ment immediately after its execution was 
filed in the Crown land office.—Subsequently 
L. assigned his rights under the agreement 
to the plaintiffs.—This assignment was never 
filed in the Crown Land office.—On Novem
ber lfith, 1894, M. assigned the same license 
among others to the defendants, who were 

urchasers for value and without notice of 
I.’s agreement with L. and on the assignment 

being produced to the Crown Land office a 
renewal for the year beginning August 1st, 
1894, was issued to them.—In August, 1895, 
a tender to M. and the defendants of L.'s 
share of the renewal mileage was refused. 
—In a suit for a declaration of the rights 
of the parties, held (1) that the agreement 
between M. and L. entered into before the 
sale was not illegal as being an agreement 
to stifle competition at a public sale; (2) that 
the license purchased by M. did not convey 
an interest in land and therefore that it 
could be assigned without an instrument 
under seal registered in the county where 
the land was situate: (3) That the defendants 
were under no duty to search at the Crown 
Land Office as to the title of M. to assign 
the license; (4) that the agreement of M. 
and L. was not an assignment of the license, 
but at most a mere sub-license, conferring 
no right of renewal against the Crown, 
and amounting only to a sale of, or an agree
ment to sell, rights under the license, enforce
able by specific performance against M. 
upon the license being renewed to him, or 
if not renewed, giving rise to an action of 
law for breach of agreement, and giving 
to L. or his assigns no rights against the
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defendants. Laughlan v. Prescott, 1 Eq.,
р. 406.

Crown's prerogative—Quaere : — Whether 
an injunction can issue restraining the pay
ment of money on deposit in the Government 
Savings Bank. Sec White v. Hamm, 2 
Eq., p. 575.

Crown's prerogative—Canadian Gov
ernment Railways—Thu Crown, not being 
expressly mentioned in the Canada Tem
perance Act, R. S. C. 1906, c. 152, is not 
bound thereby, and therefore a station 
agent of the intercolonial Railway, a gov
ernment railway, cannot be convicted under 
s. 117 of the Act as amended by 7-8 Edw. 
VI1 (Dom.), c. 71, for warehousing and 
keeping for delivery, in the course of his 
duty as station agent, intoxicating liquor 
brought to his station by the railway. R. v. 
Marsh ex parte Walker, 39, p. 329.

Government officials - Garnlsheeing 
salary—K. M. and XV. were officers of the 
government of Canada and were in receipt 
of annual salaries amounting to $1,800, $100, 
and 8700 respectively.—K., upon !>eing 
examined before the County Court judge of 
W., was, under the j rovisions of 50 Viet.,
с. 28, s. 53, ordered to pay the amount of 
the judgment against him by instalments 
at the rate of five dollars per month.—M. an.l 
XV., being examined before the judge of the 
County Court of S., were, under the same 
section, ordered to pay the amounts of the 
judgments against them by instalments at 
the rate of five and ten dollars per month 
respectively.—Orders nisi having been ob
tained to bring up the three orders for the 
purpose of quashing them, upon the return 
thereof, it was held (per Tuck C. J., Haning- 
ton, VanXVart and McLeod JJ., Landry J. 
dissenting), (1) that the provisions of 59 
Viet., c. 28, s. 53, authorizing the judge 
or other officer before whom the examination 
is held, upon it being made to appear to 
him that the judgment debtor is unable to 
pay the whole of the debt in one sum, but 
is able to pay the same by instalments, to 
make an order that the debtor shall pay the 
amount of the judgment debt by instalments, 
in so far as it is sought to apply the same 
to salary or income derived from office or 
employment under the government of Can
ada, is ultra vires of the provincial legislature, 
and, therefore, that the orders against 
K. XL and XX’. should be quashed. Ex parte 
Killam, McLeod, Wilkins, 34, p. 530.

Government officials Taxing salary
—A provincial legislature has no power to 
impose a tax upon the official income of an 
employee of the Dominion government, 
nor to confer such a power on the muni
cipalities. Ex parte Timothy Burke, 31, p. 201).

Sub-sec. 2 of sec. 02, 1$. N. A. Act 1807, 
giving a provincial legislature exclusive 
powers of legislation in respect to "direct

taxation within the province etc." is not in 
conflict with sub-sec. 8 of sec. 91 which 
provides that "parliament shall have exclusive 
legislative authority over" the fixing of and 
providing for the salaries and allowances 
of civil and other officers of the government 
of Canada—(Girouard J. contra).— Held 
therefore (Girouard J. dissenting) that a civil 
or other officer of the government of Canada 
may lie lawfully taxe 1 in respect to his 
income as such by the municipality in 
which he resides. Abbott v. City of Saint 
John, 10 S. C. R., p. 597, affirming 38 N. B. R. 
421.

Royal Gazette—Krror in notice—By
Act 39, Viet., c. 16, provision was made 
for the appointment by the Lieutenant 
Governoi in Council of a person, resident 
in the parish of Salisbury, in the county of 
Westmorland, to be a district or stipendiary 
police magistrate for the said county.—By 
Act 53 Viet., c. 77, Act. 39 Viet., c. ifl was 
amended by inserting the word "or" between 
the words "stipendiary" and “police" and 
it was enacted that any person theretofore 
appointed a stipendiary and police magis
trate under the words "stipendiary police 
magistrate" should be held and taken to be 
a stipendiary and police magistrate for the 
county of Westmorland.—The Royal Gazette, 
containing the appointment of a person in 
pursuance of the Act 39 Viet., c. 16, desig
nated him as “Police magistrate for Salis
bury".— Held, that lie was appointed for 
the county of XVestmorland. Ex parte 
Gallagher, 31, p, 329.

Surveyor General- Jurisdiction —< )ne R
assigned certain applications for licenses to 
work under the General Mining Act, C. S. 
1903, c. 30, to "C" Co. and licenses to work 
were issued to "C" Co.—R. claimed that 
these applications were assigned to "C" 
Co. on certain trusts and on refusal cf the 
"C" Co. to carry out such trusts he applied 
to the Surveyor General to cancel his assign
ments and the licenses issued to "C" Co.— 
On April 8, 1909, after an ex parte inquiry, 
the Surveyor General made an order can
celling the assignment and the licenses, and 
ordering new licenses to issue to R.—On 
May 27, 1909, upon application of the 
"C" Co. the Surveyor General held a re
hearing at which both parties were pre ent, 
and after the hearing confirmed his first 
order.—On September 13, an order for 
certiorari was granted.— Held (1) certiorari 
would lie to remove these order-; (2), the 
Surveyor General had no jurisdiction to 
make the orders, the dispute being between 
private parties, and the case not falling 
within the provisions of the General Mining 
Act authorizing the cancellation of licenses 
by the Surveyor General; (3) the fact that 
both parties submitted the case for adjudica
tion by the Surveyor General would not 
confer jurisdiction upon him nor be con
strued as a submission to arbitration. R. v. 
Grimmer ex parte Shaw, 39, p. 477.
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CROWN PRACTICE.

I Mandamus and Prohibition. — See
MANDAMUS AND PROHIBITION.

2. Habeas Corpus—See HABEAS COR
PUS.

Certiorari—See CERTIORARI.
4. (.)uo Warranto—.SVyQUI > WARRANTO.
5. Petition of Right—Afo Cases.

fence which the defendant company were 
oblige 1 to maintain. Lizotte v. Temiscouata 
Rwy. Co., 37, p. 397.

Arrest, Illegal—The expense to which a 
party complaining may have been put by an 
illegal arrest is a proper element of damage. 
Melanson v. LaVii>ne, 37, p. 539.

False imprisonment by justice of the peace 
acting without jurisdiction. See Campbell 
v. Walsh, 40, p. ISO.

6. Scire Facias — No Cases.

Writ of Extent f 
Writ of Intrusion( See "CROWN."

DAMAGES.
Alternative remedy—See INJUNCTION.
Fraud—See FRAUD AND MISREPRE

SENTATION.
Remoteness of—See NEGLIGENCE.
liquidated damages or penalty—.See 

CONTRACTS—SALE OF GOODS— 
VENDOR AND PURCHASER.

Negligence — See MASTER AND SER
VANT - NEGLIGENCE — STREET 
RAILWAYS.

Acts done by legislative authority—
Remedy - The plaintiff, in the first count 
of his declaration, alleged that he was in 
pi ssession of a lot of land adjoining Ludgate 
Lake in the parish of Lancaster, and that 
the defendants penned back the waters of 
the lake, thereby overflowing and flooding 
his land, destroying the trees and herbage 
on it, and otherwise injuring it and depriving 
him of its use.—By act of assembly, 59 
Vic., c. 64, the defendants were authorized 
to utilize the water of the lake for the benefit 
not only of the residents of Carlcton, but 
for the use of the residents of Lancaster, 
and by act of assembly, 61 Vic., c. 52, the 
defendants were given additional powers 
in reference to this water supply to meet 
certain public requirements.—The second 
and third counts of the declaration allege, 
a causes of action, damages resulting from 
act- alleged to have been done under and 
by virtue of certain acts of the legislature 
which entitle the plait >ff to compensation 
from the defendants, — Held, on demurrer, 
that these counts were bad, as the damage 
fi .r which compensation is claimed arose 
from lawful acts done by defendants by 
virtue of legislative authority for the recovery 

■f wnich recourse must be had to the special 
remedy provided. Rose v. The City of Saint 
John, 37, p. 58.

Animal killed by railway—A railway 
company is liable for damages for killing 
.i cow which was at large on the idghway 
with the knowledge of the owner contrary 
to the Railway Act 1903, and which strayed 
from the highway to the land of D., and from 
there to the rail wav track through a defective

To constitute an arrest, it must appear 
that plaintiff was reasonably led to believe 
by either the language or conduct of the 
defendants or both, that plaintiff was de
prived of her liberty of movement.—The 
plaintiff was arrested on the charge of being 
an inmate of a bawdy house, anil it appeared 
that she had the care and management of 
a hotel, some rooms of which were used as 
a bawdy house.—In an action for wrongful 
arrest, 'held, that the occupants of rooms 
other than those used for a bawdy house 
were not inmates <>f a bawdy house within 
the meaning of s. 228 of the Criminal Code— 
Held, also, that it must be shown that 
plaintiff knew or ought to have known that 
some portion of the hotel was used as a bawdy 
house in order to constitute her a keeper 
of a hawdv house: that this was a material 
element in estimating damages : and that the 
failure of the jury to find upon this question, 
was ground for a new trial.— Held, also, 
that to entitle the plaintiff to exemplary 
damages in such an action it must be proved 
that defendants acted maliciously or with 
unnecessary harshness or with wilful or 
grossly negligent disregard of plaintiff's 
rights in arresting her, and failure to so 
direct the jury is ground for a new trial. 
Hopper v. Clark et al, 4 0, p. 568.

In an action for false imprisonment where 
the person or c haracter of the plaintiff are 
injured, a ne w trial will not be granted 
on the groun d of excessive damages unless 
the verdict is so large as to satisfy the Court 
that it was p erverse and the result of gross 
error, or unless it can he shown that the 
jury acted from undue motives or miscon
ception.—In considering the amount of 
the damages in such an action the jury 
may take into consideration the plaintiff’s 
loss of time and interruption of business, 
bodily and mental suffering, indignity, 
circumstances of family, condition of trie 
gaol, costs of obtaining release for which 
the plaintiff is liable although not actually 
paid, and in addition and distinct from 
the foregoing the illegal restraint of plain
tiff's personal liberty. Markey v. Sloat 
et al, 41, p. 235.

Assault -No damage proven—Verdict 
for defendant—In an action for an assault 
the jury found the defendant guilty, and 
that the plaintiff had not suffered any 
damage and returned a verdict for the 
defendant.—A subsequent application to 
the judge of the County Court who had 
tried the cause to set aside the verdict and
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grant a new trial, or failing that to enter 
a verdict for the plaintiff for nominal dam
ages was refused.— Held, on appeal (per 
Tuck C. J., Hanington, Landry and Gregory 
JJ., McLeod J. dissenting), that the Court 
nad no power to set aside the verdict for 
the defendant and enter a verdict for the 
plaintiff, and that a new trial will not l>e 
granted merely for the purpose of enabling 
a plaintiff to obtain nominal damages, where 
no right is affected except a question of 
costs.—That evidence of provocation by 
words spoken three days before the assault 
by the plaintiff to the defendant wa pro
perly admitted in mitigation of damages. 
Murphy v. Dundas, 38, p. 563.

Blasting, Damage from—The owner 
of land who uses explosives in the usual 
way for the purpose of excavating rock 
for the foundation of a house is bound 
to exercise all reasonable care and is re
sponsible for damage to an adjoining occu
pant due to the use of extra heavy blasts. 
Brown v. Carson 42 p. 351.

Breach of contract—The authority con
ferred on a municipality to make by-laws 
for establishing, licensing anil regulating 
a ferry authorizes it to provide a lx»at and 
other appliances for operating the same. - 
And where a ferry, so established with the 
boat and appliances was sold at public 
auction by the municipality, it is Ixmnd to 
put the vendee in jiossession, and is liable 
to an action of damages for a failure to do 
so, and to an action to recover back the 
purchase money. Currev v. The Munici
pality of Victoria, 35, p. 605.

E. agreed to sell to W. a complete liottling 
plant, consisting of machinery ami a certain 
numl er of botues for 1900.00. -The machin
ery and a small part of the l mules were 
delivered and some of the machinery was 
affixed to W.'s building.—W. paid E. $500.00. 
—In an action by E. to recover the balance 
of the purchase price, the trial judge held 
that the contract was entire and failure 
to deliver substantially the full number of 
bottles would prevent E. from recovering 
anything.—He entered a verdict for \V. 
but disallowed W.'s «et off for breach of 
contract.—Held, E. was entitled to recover 
the value of the machinery and l>ottles 
delivered and W. to recover damages, if 
any, for non-completion of the contract, 
and, as there were no findings on either 
point, there should be a new trial. Emack 
el al v. Woods el al, 39, p. 111.

Breach of contract—Privity—Defend
ant contracted with one of the plaintiffs, 
Adams & Co., to cut and deliver to it in 
the Restigouche river in the spring of 1915, 
in time to be driven with the corporation 
drive, a quantity of logs.—The contract, 
after providing how the logs should l>e 
marked and surveyed contained the following 
clause: "It is also understood and agreed 
between the parties hereto that all logs cut 
or procured under this contract arc cut and

procured for the Dalhousie Luml>er Co. Ltd. 
and all such logs and lumber shall be the 
property of the Dalhousie Lumber Co. Ltd. 
from the stump."—Held, on appeal affirming 
the judgment of Crocket J., that there was 
no privity of contract lietween the defendant 
Walker and the plaintiff the Dalhousie Lum
ber Co., and Walker, having had no written 
notice of any assignment of the contract to 
the Dalhousie Lumber Co. Ltd., that com
pany was not entitled to recover from Walker 
damages resulting from his failure to put 
the logs in the river as he had agreed with 
Adams & Co.—On the trial of an action 
for the wrongful detention of a quantity 
of logs in which action the rights of a third 
party under a contract between the defendant 
and the third party were involved, it was 
agreed by counsel on the trial that the third 
party should be added as a party plaintiff, 
that the pleadings should l>c amended in all 
necessary particulars, that the case should 
be withdrawn from the jury and the presid
ing judge should determine the rights of all 
parties.—The Court on appeal refused to 
disturb the findings where the judge had 
acted within the scope of the agreement and 
was not manifestly in error. Dalhousie 
Lumber Co. Lid. v. Walker, 44, p. 455.

Chattels bailed, Improper use of—In
an action upon a contract for the hire of 
< h itti i , the plaintifl i - entitled to recover
damages for the improjier use of or injury 
to the chattels or for a conversion of them. 
—Therefore when a plaintiff sued in assump
sit for the hire of block* and gear for hoisting 
ami also added a count in trespass for the 
improper use and injury to the same and a 
count in trover for a conversion of a part 
thereof, anil the learned judge who tried 
the cause found that a sum of money paid 
by the defendant to the plaintiff liefore action 
was an ample compensation for the plain
tiff's claim cn the count for hiring. — Held, 
that this amounted to a finding in favor of 
the defendant on the pleas of not guilty, 
pleaded to the counts in tort. Lung v. 
Brown, 34, p. 492.

City of St. John—Alterations in street 
level injunction By tin' charter of the 
City of St. John, the corporation were given 
power to establish, appoint, order and direct 
the making and laying out all other streets .
. . heretofore made, laid out or used or
hereafter to lie made, laid out and used, and 
also the altering, amending and repairing 
all such street* heretofore made, laid out, 
or used, or hereafter to lie made, laid out 
or used in and throughout the said City 
of St. John and the vicinity thereof . . . 
So always a* such . . . streets so to be
laid out do not extend to the taking away 
of any person's right or property without 
his, her or their consent, or by some known 
aw* of the sai 1 province of New Brunswick, 
lor by the law of the land."—The charter is 
confirmed by 26 Geo. Ill, c. 46.—By Act 
41 Viet., c. 9, intitled "An Act to widen 
and extend certain public streets in the 
City of St. John," it was provided that Dock
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treet should be opened to a width of sixty- 

two feet by taking in twelve feet on its 
easterly side, and carrying the north-east- 
wardly line twelve feet to the eastward through 
its entire length from Market square to Union 
; treet and that Mill street should be opened 
to the same width from Union street to 
North street by widening its eastwardly 
line.—The effect of widening Dock street 
made it necessary either that Union street 
should be lowered and graded to its level, 
or that Dock street should be graded up 
to its level, and that if Union street was 
lowered, George street, opening off it, should 
also be lowered.—The corporation, in Janu
ary, 1878, decided to excavate and lower 
Union street to the extent of twelve or 
thirteen feet after hearing the report of the 
city surveyor and the petitions of citizens fer 
and against the cutting down of Union 
stieet, and immediately thereafter entered 
upon the work by contractors.—The plain
tiffs were owners of a lot on the corner of 
Union and George streets, upon which they 
hail erected expensive business premises, 
and which, by the lowering of the streets, 
would be twelve or thirteen feet above 
them.—When the work of cutting down 
Union street was about two-thirds done, 
and approaching the plaintiffs’ premises, 
and after several months had elapsed from 
the time it was entered upon, the plaintiffs 
being unable to obtain compensation from 
the corporation, brought this suit for an 
injunction to restrain the continuance of 
the work.— Held (1), that the corporation 
were unauthorised to cut down Union street, 
and that the plaintiffs were entitled to 
compensation for which they had a remedy 
at law but (2), that the injunction should 
be refused on the ground of delay in the 
application. Yeats v. The Mayor etc. of 
St. John, Eq. Cas., p. ‘25.

Note. Plaintiffs brought an action at 
law but judgment was given for de'endants 
following Pattison v. Mayor of St. John 
Cass els Digest, p. 174 11893 Ed.).

Distress, Illegal—In an action for an 
illegal distress the plaintiffs are entitled 
to recover the value of the goods sold, 
although they arc subject to a hill of sale 
by way of mortgage to secure a compromise 
which the plaintiffs have made with their 
creditors.— Semble lper Barker J. ), an unlaw
ful sale of defendant's goods by plaintiffs, 
which goods defendants were using in a 
particular way, gives defendants the right 
to demand the value of the goods by way 
of damages. Clark et al v. Green et al, 37, 
p. 525.

Dog, Bite by— Quantum of damages.
In an action brought to recover damages 
from the owner of a dog, which had bitten 
the plaintiff, a child a little over five years 
of age, the learned judge, in charging the 
jury, told them that if they thought the 
scars on the plaintiff's face, caused uv the 
uite, were likely to ke permanent, and that 
such lasting disfigurement might affect her 
prospects of making a good marriage, they

might consider such possible loss of marriage 
in assessing the damages.— Held, misdirec
tion, as such damages were too speculative 
and remote.—The jury were further directed 
that in assessing the damages they might 
take into consideration the financial position 
of the defendant and the condition in life 
of the plaintiff.— Held, as before, mis
direction. Price v. Wright, 35, p. 26.

Excessive damages—Where the jury in 
assessing damages apparently took into 
consideration the plaintiff's costs of the first 
trial which had been set aside, this was 
considered sufficient grounds for setting 
aside the verdict. Ingram v. Brown, 38, 
p. 256.

In an action for breach of contract to 
supply water power for one year and from 
year to year as the plaintiff required, it 
was proved that the water supply was cut 
off in the middle of the second year, and the 
plaintiff proved a loss of profit, up to the 
termination of the second yeai, amounting 
to 8660.—He also claimed future damages 
and special damage by reason of the terms 
of his lease which required that water power, 
which could be procured only from the town, 
should be used on the premises, but there 
was no allegation of special damage in the 
declaration, and an application at the trial 
to amend by adding such allegation was 
refused.—Under a direction to find damages 
up to the termination of the second year, 
the jury allowed 81,500.— Held, that the 
damages were excessive and ground for a 
new trial. Crockett v. The Town of Camp- 
hellion, 39, p. 160.

Expropriation of land—In assessing 
damages upon the expropriation of land 
regard should be had to its prospective 
capabilities. In re Gilbert ami Saint John 
Horticultural Association, 1 Eq., p. 432.

Expropriation—“Erections and build
ings’*—Where the city of Saint John ex
propriated land under lease from it con
sisting mostly of mud flats, to be used for 
manufacturing purposes only, and the lease 
contained a covenant to pay at the end of 
the term for “the buildings and erections 
tha‘ shall or may then be on the demi ed 
premise." piling fastened with stringers 
necessary to make it available for buildings 
may he a subject of damages for which the 
city would be bound to pay on expropriation 
under 63 Viet., c. 59, and should not be 
exclude ! from consideration on an assess
ment of damages.—(Per Barker, C. J., 
Hanington and Landry JJ., McLeod J. 
dissenting.) Sleetk et al v. The City of Samt 
John, 38, p. 5-12.

Expropriation—)n expropriation under 
63 Viet., c. 59 of lands under a lease, con- 
containing a covenant to pay at the end of 
the term for "any buildings or erections 
for manufacturing purposes'7 which should 
or might then be on the demLed prvini.-c-. 
— Held, that damages should he assessed 
for the value at the time of expropriation
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of all piling and filling in intended for and 
forming a necessary part of the foundation 
of such buildings.—(Per Barker C. J., 
Hanington, Landry, Gregory and White 
JJ., McLeod J. dissenting.) Sleeth et al v. 
The City of Saint John, 39, p. 51».

Fire -Damage to sole possession of a 
tenant in common—The plaintiff, a tenant 
in common of certain lands, but in sole 
possession under an agreement with the 
other tenants in common that lie was to have 
possession and ownership of the lands and 
all appertaining thereto, L entitled in his 
own name to <uc and recover for damages 
arising from the negligent setting of fire 
by defendant on his own land and its spread
ing to the land in potsc^ion of plaintiff. 
Phillips v. Phillips, 31, p. 312.

Fraud —Quantum of damages —Quaere: 
—Where a miller attempts to palm off 
inferior wheil i »r tint left to be ground, 
whether the damage- are limited to the 
difference in value, or whether damage 
by way of punishment may not also Ik* given. 
Porter el al v. Tihhits, 37, p. 25.

Injunction Enforcing undertaking 
for damages -Where plaintiff, on usual 
undertaking as to damages, obtained an ex 
parte injunction which was subsequently 
dissolved he was allowed to have his bill 
dismissed with costs but without payment 
of damages recoverable under the undertak
ing.—The undertaking being distinct from 
the suit may be enforced at any time. More
house v. Hailey, 1 Eq., p. 393.

Insufficient damages A new ' nul on
the ground of the insufficiency of the damages 
will not lie granted unie - it appear clearly 
to the Court that the mallncss.-i tnc damages 
has arisen from mistake upon the pari o' 
either the Court < r jury, or fr m -'-me unfair 
practice on the part of the de endant.—A 
verdict will not l e -ci a-idc on the gr. mid 
that it is a compromise verdict if it c m be 
justified upon any hypothec presented by 
the evidence. Currie . . The St. John K:e\ 
Co., 3»>, p. 191.

Insufficient damages New trial -In
an action of trempas- and i river in the 
County Court the jury '■ mi ! for the ]ilaintiff 
for part of hi- claim • n evidence, tin' while 
contradictory as to par; «.f the claim, wa- 
strongly in favor tin plaintiff's while 
claim—The judge of t* c County Court made 
an order setting a-i le the verdict and granted 
a new trial on the gr>u:i 1 that die 1 image- 
were insufficient and the verdict agiinst 
the weight of evidence. Held, on appeal, 
that the judge had power to make <he order, 
and the appeal was di missed. Gallant 
v. O'Leary, 3S, p. 395.

Judge's charge Damages assessed 
reasonable -If, in charging a jury the 
judge makes a statement calculate» 1 to unneces
sarily magnify the importance of the matter 
in dispute and suggest excessive damages,

a new trial will not be granted, even though 
the judge was in error in making the state
ment, if it appears from the verdict found 
that the jury, in assessing the damages, 
were not influenced by the charge. Cormier 
V. Boudreau, 85, p 646.

Judge's charge - Misdirection — New 
trial —In an action for assault the judge 
misilirected the jury in favor of the plaintiff 
on matters which might affect the question 
of damages, and a verdict was rendered for 
the plaintiff for 8135.00.—(hi appeal upon 
the grounds of misdirection and excessive 
damages, held, that although the damages 
were not excessive, yet the misdirection 
caused a substantial wrong or miscarriage 
entitling defendant to a new trial inas
much as the jury might have been influenced 
by it in assessing damages. Edmondson 
v. Alleu, 40. p. 299.

Land damaged by cattle, due to defec
tive fence on railroad The company are 
liable for damage done to the land of an 
adjoining owner by cattle of a neighbor 
trespassing by reason of a defective fence 
which it was the duty of the company to 
maintain.—(Per Landry J., Tuck C. J. and 
Hanington J. hésitante.) Lizottr v. Temis- 
couata Rwy. Co., 37, p. 397.

Land damages —Expropriation by rail
road—A railway company started expro
priation proceedings to acquire a right of 
way across an intervale farm owned by the 
plaintiffs; subsequently the parties came to 
a verbal agreement, that the proceedings 
would be abandoned and the plaintiffs would 
convey to the company the land required 
for five hundred dollars, provided it would 
construct a culvert in the railway embank
ment where it crossed the plaintiffs' intervale 
in order that the spring freshets might con
tinue to freely overflow the same.—In case 
the company did not care to construct the 
culvert, tin- plaintiffs asked one thousand 
dollars more for their land.—The company's 
agent visited the farm and set out stakes 
where tin- plaintiffs wanted the culvert 
located.—X-thing was said as to the kind 
of culvert, except that it was to be big 
enough to let the water flow through, and 
no arrangement was made about its main
tenance.- The plaintiffs executed a deed 
for the right of way in which the considera
tion was stated to be one dollar, and were 
paid the five hundred dollars agreed upon.

mbankment was constructed across 
the intervale but an opening left at the 
space marked for the culvert.—Later the 
company decided not to build the culvert 
but fill in this space.—On an action for 
specific performance, held, that the agreement 
was sufficiently certain to allow a decree 
to In- made.—Held, that the defendant 
would be given the option of paying one 
thousand dollars in lieu of the performance 
of the contract, as this was the amount 
asked for by the plaintiffs if the culvert was 
not constructed.—After agreement was en
tered into between plaintiffs and defendant
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for the construction of a culvert in a proposed 
railway embankment where it crossed the 
plaintiffs’ farm, the plaintiffs executed a 
deed of the right of way which contained 
the following clause : "And the grantors 
further release the railway company from 
all claims and demands for severance and 
depreciation arising out of the taking or 
expropriation by the railway company of 
the said lands, and the construction, main
tenance and operation thereon of a line of 
railway and other works.”—The company 
claimed that it was released from any claim 
which might anse from its failure to con
struct the culvert by this clause in its deed.

Held, that the effect of this clause was 
to release the company from such damages 
only as were necessarily consequent upon 
the authorized severencc, and that the dam
age complained of was unnecessary and 
could be avoided by the defendant carrying 
out its agreement for the construction of 
the culvert. Whitromhe v. Saint John and 
Quebec Rwy Co., 43, p. 42, C. I).

On an appeal from an award made under 
the N. B. Ry. Act. C. S. 11*03, c. 91. as 
amended by 4 Geo. V., c. 32 (1914 . awarding 
the respondent $16,500 for land taken for 
appellant's right of way through respondent’s 
property, known as the Victoria Mill prop
erty, m the city of Fredericton, and tes 
compensation for damages.—The appellate 
company in January, 1912, located its right 
of way through the property, and in the 
latter part of June, or early in July of that 
year, began work and filed its plans and 
book of reference and published the notice 
required by the Act.—At this time and for 
i number of years prior thereto the Scott 
Lumber Company, subject to a lien of the 
Bank of Nova Scotia, was the owner of the 
property.—The milling business upon the 
property had been suspended or discon
tinued and the lumber company and the 
t ank were seeking to sell the property to 

I’isfy the bank's claim.—On July 17th, 
1912, the respondent obtained an option 
'.n the property and ultimately on December 
12th of tlu* same year purchased it with 
knowledge of the expropriation. -In 1913 
t'n respondent made substantial chauves 
in the mill, discarding much of the machinery, 
and erected practically a new mill with a 
different equipment, increasing its capacity 
from ten million feet to fifteen million feet 
per season, and greatly improved and 
enhanced the value of tint property in other 
tespects.—The appellant gave evidence lie- 
fore the arbitrators, placing the market 
value of the mill property and site at the 
time of purchase by respondent at $10,000. 
—The respondent gave no evidence of the 
value of tlie property before or at the time 
of the purchase, but claimed and gave 
evidence of the value of the land taken and 
lamages for the injury suffered amounting 

to $77,000.—The arbitrators in their award 
gave no reasons for their award and did not 
show how the amount awarded was arrived 
at . — Held, that the principle upon which

the compensation and damage should have 
been awarded would be the market value, 
including the practical potential value of 
the land taken, to the Scott Lumber Company 
at the time of the filing of the plans and 
book of reference and reasonable compensa
tion for damage caused without taking into 
consideration, as the arbitrators must have 
done, values and elements of compensation 
to the owners incident to the property at 
the time of the award; and the award must 
be reduced to $5,50!). St. John ct Quebec 
Rwy. Co. v. Fraser Ltd., 43, p. 388.

Land damages—Statutory provisions -
By act 63 Viet., c. 59, the city of St. John 
is empowered to take the lands, tenements, 
rights, property and premises of persons 
or corporations needed for public civic works, 
and provision is made for compensation. 
—By Act 1 Ed. VII, c. 55, the power of 
the city as to its right to expropriate for 
a water supply is extended, and the sections 
in 63 Viet., c. 59, providing compensation 
are made to apply.—By Act 5 Ed. VII, 
c. 59, passed for the purpose of further carry
ing out the provisions of the act or acts 
of the legislature empowering the city of 
Saint John to extend its water supply, the 
city is authorized to take by expropriation 
or purchase any land that may be needed 
for the purpose, but no provision is made 
for compensation, except in the case of 
certain riparian owners on the Mispec river, 
and no reference is made to the compensation 
sections in the other acts.— Held, that per
sons other than those specially provided for 
in the Act 5 Ed. VII, are entitled to com
pensation and for this purpose the pro
vision in the other acts as to assessing and 
paying damages might be read into 5 Ed. 
VII ; that the city might expropriate either 
the land and vest the title or an easement 
to lay and maintain its pipes, but could 
not expropriate an easement to erect and 
maintain telegraph and telephone lines 
upon the land. Chittick v. The City of 
Saint John, 38, p. 24'*.

Landlord and tenant —Where a land
lord leases a house to several tenants, he 
retains such control over the premises as 
to render him liable for damage caused 
by failure to repair a leak in a sewer pipe 
in the apartment, of a tenant in an upper 
flat which causes damage to the tenant 
of a shop on the ground floor of the premises. 
Brown v. Carson, 42, p. 354.

Libel -In an action for libel the assess
ment of damages is peculiarly the province 
of the jury.—( Per McLeod C. J.) Culligan 
v. Graphic Ltd., 44, p. 481.

Lord Campbell's Act—Claim by father
—In an action brought under C. S., c. 86 
(Lord Campbell's Act) for the benefit of 
the father of the deceased, evidence was 
given to show that the father, who was a 
brass founder, and about seventy years 
old, had practically become unable to earn
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bis own livelihood, although his prospects 
for some years of future life were good; that 
the deceased, who was twenty-six years of 
age, had always lived with his father, and 
for many years had paid various sums, 
sometimes as much as .hirty dollars per 
month, for his board and lodging, though 
there was no evidence to show what such 
board and lodging were worth; that for the 
fifteen months immediately preceding his 
death he had ceased to pay anything, be
cause, having gone into business on his 
own account, his father wished him to keep 
the money to put into the business; that 
the son was sober, industrious, a good man 
of business, and affectionate to his father. 
—When the son went into business for him
self the father advanced to him $7(X).— 
After his death the business was closed 
up and the stock-in-trade, etc., sold, which 
sale realized $1,100.—Of this $700 went 
to creditors other than the father, leaving 
only $400. to satisfy the father’s claim of 
$700.—The learned Chief Justice, who 
tried the case, having left it to the jury in 
general terms to estimate what, if any, 
pecuniary damage the father had sustained 
by the death of his son, a verdict wr-s found 
for the plaintiff for $d,')00.00.— Hrld (per 
Hanington, Landry, Barker, VanWart and 
McLeod JJ.), that the amount of the verdict 
showed either the charge was too general 
in its terms or the jury misunderstood the 
principles upon which «lamages should 
be assessed in cases such as this, an !, there
fore, that there must be a new trial on 
the question of damages, and, further as 
the evidence of negligence on the part 
of the defendants was not altogether satis
factory, and the finding of the jury on the 
question of the damages did not entitle 
their opinion on the question of negligence 
to much weight, that there must be a new 
trial on this point as well.—It having been 
urged on behalf of the plaintiff that he was 
entitled to retain a verdict for $300 at least, 
that being the balance due the father upon 
his $700 loan, as the jury would have a 
right to infer that the son, if he had lived, 
would have paid the debt in full, held, as 
before, that as such claim had not been 
mentioned in the particulars delivered under 
the act, and was not referred to either in 
the plaintiff's opening, the judge's charge, 
or in any other part of the case, it was 
impossible to say that the jury in assessing 
the «lamages had included this item, there 
fore, even a«lmitting this claim to be a 
proper element of damage in cases under 
the act, it must Ik* submitted to the con- 
siderntion of another jury. -Further held, 
as before, that outside of the debt aliove 
referred to, there was sufficient evidence 
to go to the jury of a pecuniary loss to the 
father by the death of the son.— Held (per
Tuck C. J.), that as the jury had either 
misunderstood or wilfully disregarded the 
charge on the question «if damages, there 
must be a new trial, and that the evidence 
of negligence should be sumitted to another 
jury as well. Runnmun v. The Star Line 
5. 5. Co. Ltd., 35, p. 123.
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Master and servant—Wrongful dis

missal—Practice—If an employee, claiming 
he had been wrongfully dismissed under a 
contract of hiring, elects to treat the con
tract at an end and brings an action on the 
quantum meruit for his services, a subsequent 
action on the same contract for damages for 
wrongful dismissal will be stayed. Gregory 
v. Williams et al, 44, p. 204.

Municipal corporation's liability for
damages -Where work is done for a muni
cipal corporation under a contract, the cor
poration is not responsible for damages for 
the death of an employee of the contractor 
from the negligent manner of doing the 
work, though the corporation employs its 
own engineer to superintend the work. 
Dooley, Administratrix etc. v. The City of 
Saint John, 38, p. 455.

Patent, Infringement of—Breach of 
covenant re sale of Invention—Plaintiff 
was the patentee of a lubricator, and by an 
agreement with the defendants gave them 
the exclusive right to manufacture and 
sell the article within a specified area, in 
consiilcration of a royalty payable upon each 
lubricator when sold.—Tne defendants agreed 
to manufacture the lubricator in sufficient 
numbers to supply the trade and to use 
every reasonable means to secure its sale. 
—The defendants duly manufactured the 
lubricator, kept it in stock for sale, and 
supplieil all orders for it.—They also manu
factured and sold another lubricator not 
under patent and not an infringement of 
the plaintiff's invention.—This and other 
lubricators in the market were sold so much 
cheaper than the plaintiff’s could be manu
factured and sold at, that the latter had a 
very limited sale.—The plaintiff contended 
that the manufacture and sale by the defend
ants of another lubricator was a breach of 
covenant by them to use every reasonable 
means to secure the sale of his invention. 
— Held, that there had been no breach of 
the agreement.—Semble, that if the article 
sold by defendants had been an infringement 
of plaintiff’s patent his damages would be 
the royalty payable under the agreement. 
—If it were not an infringement, but its 
sale a breach of the agreement, the damages 
would be as on an ordinary breach of cove
nant. Barclay v. McAvity, 1 Eq., p. 1.

Personal comfort—Distinction between 
damages for, and damages to property—
An injunction was applied for to restrain 
the defendants from using premises as a 
retail meat and fish store which had been 
originally used as an office and were so referred 
to in tiie lease, the grounds on which it 
was asked being the discomfort caused 
the occupants in the flat above from smell 
etc.— Held, that there was no implied 
covenant in the lease restricting the les
see to the use of the premises as an of
fice, as it was not necessary to carry out 
any obvious intention of the parties: and 
that the word “office" in the lease was used 
merely as a means of identifying the premises
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included in the demise.—Where no actual 
damage had been shown and the action 
was in the nature of a quia timet action; 
and as the defendant was carrying on a 
legitimate business, and there was no prob
ability of any immediate or irreparable 
damage to the plaintiff arising, the applica
tion for an injunction must be dismissed. 
Severs v. Lilley et at, 4 Eq., p. 104,

Personal injuries—Quantum of dam
ages-On the trial of an action against a 
street railway company to recover (lamages 
for personal injuries, the vice-president of 
the company called on the plaintiff's behalf, 
was asked on direct examination the amount 
of bonds issued by the company, the counsel 
on opening to the jury having stated that 
the company were making large sums of 
money out of the road.—On cross-examina
tion, the witness was questioned as to the 
disposition of the proceeds of debentures, 
and on re-examination the plaintiff's counsel 
interrogated him at length as to the selling 
price of the shares on the Montreal exchange, 
and proved that they sold at about 50 per 
cent, premium.—The judge in charging the 
jury directed them to assess the damages 
"upon the extent of the injury plaintiff re
ceived, independent of what these people 
mav be, or whether they are rich or jxior." 
— The plaintiff obtained a verdict with 
heavy damages.— Held, that on the cross- 
examination of the witness ly defendants’ 
counsel the door was not opened for re
examination as to the selling price of the 
stock; that in view of the amount of the 
verdict it was quite likely that the general 
observation of the judge in his charge did 
not remove its effect on the jury as to the 
financial ability of the company to respond 
well in damages.—The injury < f which the 
plaintiff complained was the crushing of 
Pis foot and on the day <>f the accident the 
medical staff < f the hospital where he had 
l ecu taken held a consultation and were 
divided as to the necessity f< r amputation. 
—Dr. W. who thought the limb might be 
saved, was four days later appointed by the 
company, at the suggestion of the plaintiff's 
attorney to co-operate with the plaintiff's 
physician.—Eventually the foot was ampu
tated and the plaintiff made a _g<<od recovery. 
—Un the trial the plaintiff's physician 
swore to a conversation with Dr. W. four 
days alter the first consultation and three 
days 1 cfore the amputation, when Dr. W 
stated that if he could induce the plaintiff's 
attorney to view it from a surgeon's stand
point and not use it to work on the sym
pathies of the jury, he might consider more 
lolly the question <f amputation.—The 
judge in his charge referred to this conver
sation and told the jury that it seemed to 
him very important if I >r. XV. was using 
his position as one of the hospital staff 
to keep the limb on when it should have 
been taken off and that he thought it very 
reprehensible.— Held (Strong C. J. and 
Gwynne J. dissenting), that as Dr. W.

did not represent the company at the first 
consultation when he opposed amputation, 
as others of the staff took the same view, and 
there was no proof that amputation was 
delayed through his instrumentality, and 
as the jury would certainly consider the 
judge’s remarks as hearing on the contention 
made on the plaintiff's behalf that amputa
tion should have taken place on the very 
day of the accident, it must have affected 
the amount of the verdict.—To tell a jury 
to ask themselves "If I were plaintiff, how 
much ought I to be paid if the company 
did me an injury," to not a proper direction. 
Hesse v. St. John Rwy. Co., 35 N. B. R., 
p. 1; 30 S. C. R., p. 218.

Professional services—Lack of ordi
nary skill and care—In an action against 
a surgeon for not exercising ordinary care 
and skill in treating the plaintiff for an injury 
to his arm, caused by his living accidently 
thrown from his sleigh, the learned judge 
who tried the case non-suited the plaintiff 
on the ground that as neither the plaintiff 
nor any of his witnesses was able to say 
that the arm was dislocated as a result of 
the accident, and as both the defendant and 
another surgeon who was called in by the 
defendant and examined the arm three 
weeks after the accident swore that it was 
not dislocated, and as the dislocation 
which was sworn to exist a year and nine 
months after the accident by a third surgeon 
whom the plaintiff consulted, and which was 
admitted to exist at the time of the trial 
more than three years after the accident, 
might have been the result of a disease, as 
wa< : hown by the evidence of several expert 
witnesses, there was no evidence to leave 
to the jury upon which they could properly 
find a verdict for the plaintiff.— Held (per 
Tuck C. J., Landry, VanVVart and McLeod 
JJ., Hanington J. dissenting), that the 
non-suit was right, and that even if the 
dislocation was the result of the accident 
the mere fact that the defendant did not 
discover it and treat the plaintiff accordingly 
was not of it-elf evidence of want of ordinary 
care and skill <>n the part of the defendant. 
— Held (per Hanington J.), that as there 
were symptoms of dislocation immediately 
after the accident, as the arm was admittedly 
dislocated at the time of the trial and had 
been so for some considerable time before, 
as the plaintiff's wife swore that the arm at 
the time of the trial exhibited very much 
the same appearance that it did when the 
defendant was treating it, as three weeks 
after the accident the defendant admitted 
that the arm might have lieen slightly out, 
and at that time adopted means to reduce 
the dislocation, the learned judge should 
have left it. to the jury to find whether or 
not the dislocation was caused by the acci
dent, and existed at the time the defendant 
was called in, and if so whether or not the 
defendant was negligent or showed want 
of ordinary care and skill in not discovering 
it. James v. Crockett, 34, p. 540.



259 DAMAGES. 260

Quantum of damage»—On the trial 
of an action brought to recover damages 
for injuries caused to the plaintiff by the 
negligence of the servants of the defendants 
while he was being carried as a passenger 
upon a car of the defendant c impany, 13. 
a medical witness swore that VV\, a surgeon 
who had been employed by the defendants 
to watch the plaintiff after he had been 
injured, told him that he would consent to 
an amputation of the plaintiff's foot if the 
plaintiff's attorney would not use it as a 
means of increasing the damages. 1 he 
learned judge commented severely upon 
this to the jury. — Held (ter Tuck C. J., 
Hanington and McLeod JJ., Van Wart J. 
dissenting), misdirection, as it was not a 
matter for which the defendants could be 
held liable.— Held {per Tuck C. J.), there 
should lie a new trial by reason of the im
proper admission and rejection of evidence, 
and notably on account of the admission 
of evidence to show at what price the defend
ants' stock had been selling in the market. 
—"The wealth of this corporation and its 
financial standing ought not to be brought 
in to affect the remit.—The company is 
liable for the damage caused by its negli
gence, no more anil no less, no matter whether 
it is rich or poor.—The plaintiff is entitled 
to such damages as are a fair compensation 
for the injury he has sustained, and the 
amount of the defendant's property is not 
a question in the cause.—In a case of breach 
of promise of marriage the amount of the 
defendant's property is very material, as 
showing what would have been the station 
of the plaintiff in society if the defendant 
had not broken his promise.—But the same 
principle does not apoly to an action of 
negligence."— Held {per Tuck C. J.), as 
the evidence of the plaintiff’s income and 
earning capacity was unsatisfactory, that 
there should be a new trial by reason of 
vxcc -i vc damages. Hesse v. The St. John 
Rw' , 35, p. 1.

Railway accident -Shock to nervous 
system -A railway company i liable to 
an acti »n at the suit of one injured in an 
acci lent while a passenger in the company’s 
tr..in for damages and pecuniary loss conse
quent upon a fright resulting in a shock tc 
the nervous sy.-tem earning physical injury 
if the ‘right was the result of the accident 
and was reasonable and natural. Kirk
patrick v. The Canadian Pacific Rwy. Co., 35, 
p. 5VS.

Replevin bond -Suit not prosecuted—
Semble, a new trial will not he granted to 
the plaintiff in an action on a replevin bond 
where the breach i> that the replevin suit 
was not prosecuted with effect and without 
delay, since ' only nominal damages could 
be recovered. Landry v. Sivret el al, 39, 
p. 353.

Riparian owner — Damages from 
stream driving—The plaintiff in the Court 
below, a married woman, was the owner

in fee of a lot of land through which flowed 
a stream too small however in the natural 
state for stream-driving purposes—The land 
had previously been owned by the plaintiff’s 
husband who both while such owner and 
afterwards had assisted as a laborer in 
constructing a driving-dam above the plain
tiff's lot.—The defendants' logs were driven 
by means of the driving-dams which were 
owned by them and such user flooded the 
plaintiff's intervale and injured the banks 
of the stream.— Held (Hanington J. dissent
ing), (1) that the plaintiff was not estopped 
from taking proceedings to restrain further 
injury to the property and from claiming 
damages for the injury done; (2) that the 
acquiescence or leave and license by which 
a person can lie deprived of his legal rights, 
must be of such a nature and given undei 
such circumstances as will make it fraudulent 
in him to set up these rights against another 
prejudiced by his acts.—Quaere: Whether 
the plaintiff's husband could give leave and 
license to the injury of her inheritance. 
Wright et al v. Mitten, 1 Eq., p. 171: 34, p. 14.

Gradual and increasing damage to the 
land of a riparian owner from log driving 
operations and from an overflow of water 
caused by defendants’ driving dam extend
ing over a number of years will not give 
a right, either by prescription or under 
the statute of Limitations, to commit further 
acts of additional damage. Id.

Riparian owner—Pollution of stream
—The pollution of a river by a riparian 
owner will be enjoined at the instance of a 
riparian owner lower down without proof 
ot actual damage. The City of St. John 
v. Barker, 3 Eq., p. 358.

Riparian owner — Practice — Diversion 
of stream—A diversion of a natural stream 
from its natural channel in front of the 
land of a riparian proprietor is actionable 
at his instance without proof of actual or 
probable damage. Saunders v. William 
Richards Co. Ltd., 2 Eq., p. 303.

Riparian owner -Restricted flow—In
junction against unreasonable user—
Defendants, an electric lighting company, 
owning lands on both sides of a river, and 
having power by their Act of Incorporation 
to build and maintain dams on the river, 
erected a dam thereon in connection with 
their power house.—Plaintiff is the owner 
of a water grist and carding mill, situate 
lower down on the same river.—Defenc ants 
ran their machinery at night time, and in 
the morning it was their practice, without 
having regard to the length of time required 
for the purpose, to store the water until 
the dam was again full.—In consequence 
the plaintiff was deprived of water, and his 
mills were torced to shut down for a long 
number of days at a time.—Held (1) that 
defendant's use of the water was unreason
able, and should lie restrained; (2) that the 
statutory powers conferred upon the defend-
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ants to build the dam for the purposes of 
their business did not authorize them to 
make an unreasonable use of the water to 
the injury of the plaintiff in the absence 
of proof, the onus of establishing which 
was upon the defendants, that their business 
could not be carried on except with that 
result: (3) that a provision in defendant's 
Act, that they should be liable to pay dam
ages to any owner of property injured by 
the construction of their dams or works, 
did not apply to damages resulting from 
an unreasonable use of the water; that the 
loss sustained by the plaintiff in the enjoy
ment of his property was continuous and 
substantial, and that, under the circum
stances, he was entitled to relief by injunc
tion. Brown v. Bathurst Electric Water 
Power Co. Ltd., 3 Eq., p. 543.

Riparian owners -Probability of dam
ages —The M. creek is a tidal water empty
ing into the Bay of Fundy.—Previous to 
the erection of an ab lideau across its mouth 
it overflowed its banks at high tide.—The 
i ideau w is ere te ! in the l itter part of 
the last century by a riparian owner ami 
was fitted with gate; adjusted to open at 
ebb tide and close at half flood tide, with 
the result of preventing the creek over
flowing its banks.—A considerable quantity 

water drains into the creek in times 
of freshets and heavy rains.—Above the 
aboideau is a natural pondage or basin, suf
ficiently large to hold any heavy drainage 
into the creek when the gates are closed 
at flood tide.—The creek is navigable for 
small boats, but ingress or egress is barred 
by the aboideau.—-In 1837 C., a riparian 
proprietor, conveyed a part of the land 
on the westerly side of the creek adjoining 
the aboideau to S. and described the land 
as bounded by the margin or bank of the 
creek.—Ultimately this piece of land was 
conveyed to the defendant.—In 1871 the 
defendant placed sills and posts in the bed 
of the creek between high and low water 
mark and erected a barn thereon.—The posts 
were objecte 1 to by riparian owners as 
tending to obstruct the free course of the 
creek by causing the collection and deposit 
of floating material about their base and 
lecreasing the area of the pondage, and 

eventually producing an overflow.—The bed 
of the creek was diverted out of the Crown 
by the original Crown grant of the marsh 
lands.— Held, (1) that the conveyance to 
the defendant’s predecessor in title did 
not pass the soil of the creek, and that the 
same was reserved for the benefit of all 
the riparian owners; (2) that assuming the 
title passed in the soil ad medium filum aquae, 
it was subject to an easement in all the 
riparian owners to have the creek kept 
open for pondage purposes; (3) that the 
riparian owners were entitled to have the 
erections removed without proof of actual 
damage, if there was a probability of damage 
being done to them, and to prevent the 
defendant setting up a right to maintain 
the erections by acquiescence. Jardine el 
al v. Simon, Eq. Cas., p. 1.

Riparian owner—Suit in Equity-
Practice—A dam erected in 1858 across 
a natural stream upon land owned by the 
defendants, and used for the d"fendants' 
purposes, was in 1891 altered in respect of 
its devices for carrying off surplus water 
by the defendants' immediate predecessors 
in title, contrary to the protest of the plain
tiff, a riparian owner since 1880.—In 1900 
» portion of the dam was carried away by a 
freshet, owing it was alleged by the plaintiff 
to the insufficiency of the alterations in 
the dam, and it was alleged that material 
damage was done to the plaintiff's land, 
but the evidence as to its precise nature and 
extent was slight and unsatisfactory and 
the defendants denied any liability.— Held, 
that the questions involved being the lia
bility of the defendants, and the extent of 
the injury sustained by the plaintiff, and 
the Court doubting its jurisdiction to assess 
the damages, the bill should be dismissed 
and the plaintiff left to his remedy at law. 
—A diversion of a natural stream from its 
natural channel in front of the land of a 
riparian proprietor in actionable at his 
instance without proof of actual or probable 
damage.—A mandatory injunction will not 
be granted except in cases where extreme 
or very serious damage will ensue if the 
injunction is withheld.—The form of a 
mandatory injunction adopted in Jackson 
v. Normanby Brick Co. (1899), 1 Ch. 438, 
approved of. Saunders v. William Richards 
Co. Ltd., 2 Eq., p. 303.

The defendant, the owner of a saw mill 
on a floatable river, erected booms in con
nection therewith, which, with the logs 
of the defendant, impeded the passage 
of logs of the plaintiff. — The obstruc
tions were removed before the hearing, 
but after notice of motion had been given 
for an interim mandatory injunction.— 
The Court refused, in the above suit, to 
assess plaintiff's damages, as he had a 
remedy at law, and at the time the bill 
was filed the grounds for an injunction had 
ceased. Watson v. Patterson, 2 Eq., p. 488.

Sale of goods under decree reversed
for error—Where goods >4' the defendant 
were sold under a decree subsequently 
reversed for error, not for irregularity, he 
was held to be entitled to the sum the goods 
sold for, and not to their value or to damages. 
Robertson v. Miller, 3 Eq., p. 78.

Sewers —Damages from back flowage—
In the exercise of their statutory duties the 
corporation of tin- city nf m. provided a 
system of sewers for the city.—In the year 
1891 the plaintiff built a house on the east 
side of lower R. street and in pursuance 
of a by-law of the city requiring drains to 
be made from all houses and buildings on 
the streets to the sewers, entered a sewer 
already laid down in the street.—The sewer 
extended along lower R. street to a point 
a short distance south of the plaintiff's 
house, where it connected with a cross drain 
leading eastwardly into a main outlet sewer
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discharging into the P. river at a point below 
high water mark.—In the year 189S when 
an unusually high tide took place, the water 
backed up through the sewer into the plain
tiff's and other cellars on lower R. street. 
—The same thing occurred several times 
afterwards.—In 1901 the corporation, with 
a view, if possible, of preventing damage 
in future by back flowage, continued the 
sewer on lower R. street southwardly to 
the P. river, the outlet being below high 
water mark.—The new sewer was con
structed according to plans prepared by the 
city engineer and approved of by the city 
council and the device at the outlet to 
prevent back flowage is the same as in the 
other sewers in the city, and similar in 
principle and mode of operation to those 
used in other oluces where sewers discharge 
into tidal waters such as the P.—The new 
sewer did not prevent back flowage and the 
action was brought for loss and damage 
by the flowage of back water from the 
main sewer into the plaintiff's cellar through 
the house drain.— Held (per Tuck C. J., 
Barker, McLeod and Gregory JJ-, Haning- 
ton and Landry JJ. dissenting), that the 
city, having the statutory authority to 
construct the sewer, and having built it 
after plans made by a competent engineer 
and adopted by the council, was not guilty 
of actionable negligence on account of the 
insufficiency of the sewer to answer its 
purpose, an<l a person thereby injured has 
no remedy by action at law, and it makes 
no difference in this particular whether 
the use of the sewer is voluntary or under 
compulsion. Lirette v. The City of Moncton,

Sewers. Failure to repair on notice—
A municipal corporation which fails after 
notice to repair a sewer laid under statutory 
authority, thereby causing continuous dam
age to a person connected therewith for 
sewerage purpi is guilty of a misfeasance 
and liable for damage- in a civil suit.—(Per 
Hanington, McLeod and Gregory JJ., Tuck 
C. J. anil Landry J. dbsenting). Lirette 
v. The City <f Moncton, 36 X. B.^ R. 475 
distingui-he 1. Curless v. The Town of 
Grand Tails, 37, p. 227: McKay v. The City 
of Saint John, 38, p. 393.

Sheriff. Illegal sale by—Goods seized 
by the sheriff under an execution at the 
suit of B. v. K. were claimed by E. R., the 
wife of R., as her property.— After a formal 
levy it was arranged between the sheriff 
and E. R. that she should hold the goods 
for the sheriff until they were required for 
sale under the execution. —After the seizure, 
and before sale, a suit was commenced 
by E. R. against the sheriff and a declaration 
was filed containing two counts: 1st, for 
seizing, taking away and converting the 
plaintiff's goods; 2nd, for detention.—Part 
cf the goods seized were sold, and part 
released.— Held, that a verdict for the 
full value of the goods sold was proper, 
though the sale did not take place until 
after the commencement of the action.—
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That, as far as the sheriff was concerned, 
the levy was effectual and complete. Ride
out v. Tibbits, 36, p. 281.

Trespass — Action by reversioner — A
tenant for years, not in possession, cannot 
maintain trespass against a defendant who 
enters upon the land without objection on 
the part of those actually in possession; 
nor can he recovet in case, unless there is 
evidence of an act necessarily injurious to 
the reversion or in denial of his right.— 
Where the declaration is in trespass and the 
plaintiff on the trial relies upon and directs 
all his evidence to proving injury to his 
possession, the attention of the trial judge 
not being in any way called to the fact 
that he was proceeding for injury to the 
reversion, he cannot afterwards upon a 
motion to set aside a non-suit and enter 
a verdict for himself, claim the right under 
60 Viet., c. 24, s. 05, to have a verdict entered 
for him in case as if he had declared for and 
proved damages to his reversionary interest. 
McDougall v. The Campbellton Water Supply 
Co., 34, p. 467.

Warranty. Breach of—Privity—Plain
tiff sold a mill with a warranty to a company 
of which the defendants were directors, 
and took a promissory note made by the 
company and endorsed by the defendants 
in part payment.—Subsequently defendants 
gave tneir" individual note to the plaintiff 
in renewal of the company note.—In an 
action upon this renewal note, held, there 
was no privity of contract between the 
plaintiff and defendants as to the sale and 
warranty and therefore defendants could not 
set-off <>r counterclaim for damages on a 
breach of the warranty not amounting to 
failure of consideration. Allis-Chalmers-Bul- 
lock Ltd. v. Hutchings, 41, p. 444.

Workmen's Compensation Act—Under 
section 6 of the Workmen's Compensation 
Act, damages may lie assessed to an amount 
equal to the estimated earnings of the work
man for three years preceding the injury, 
although that amount should exceed $1,500. 
—This section fixes a limit, but not a measure 
of damages which, as in other cases, must 
he computed. Henry v. Malcolm, 39, p. 74.

DEBENTURES.
See COMPANY—MUNICIPAL LAW.

DEBTOR AND CREDITOR.
Assignment of debt—See CHOSE IN 

ACTION.
Attachment of Debt. See GARNISH

MENT.
Attachment of Debtor. See ARREST.
Compromise. See BANKRUPTCY AND 

INSOLVENCY.
Payment of Debt. See PAYMENT.
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Absconding debtor - Seizure under 

warrant—F. claimed to be the owner of 
a horse that S. had given her for the board 
of herself and child.—S., being indebted to 
H., left the province and H. seized the 
horse as the property of S. under an abscond
ing debtor's warrant.—While the horse was 
in the possession of the sheriff under the 
warrant, negotiations were had with H. by 
persons professing to he acting for F., and 
a bill of sale of the horse was given to H. 
and the horse was returned to F.—The 
amount secured by the bill of sale not having 
been paid, H. seized the horse under the bill 
of sale and F. brought an action in the 
Kent County Court against H. for a con
version of the horse.—On the trial the 
judge told the jury that the only question 
was, who was the owner of the horse at the 
time it was taken, anil that the plaintiff 
was not estopped by the bill of sale from 
recovering in the action.—Held, on appeal 
from a judgment affirming a verdict entered 
on a finding on this direction, that the 
direction was right (Landry J. dissenting). 
Hannay v. Fraser, 37, p. 39.

Collateral security—Payment by prin
cipal debtor after action brought—
The N. company owed the plaintiff $4,000 
for which he held as collateral security the 
defendant's note for $3,000 made for the 
accommodation of the company, and some 
other collateral.—After action brought on the 
note the plaintiff received a dividend from 
the company, which had gone into liquida
tion, and realized on some of the other 
collateral, but these facts were not pleaded. 
—Verdict having been entered for the full 
amount of the note, held, that the plaintiff 
was entitled to judgment for the full amount 
of the note, but the amount realized upon 
the collateral should be credited upon the 
execution. Gorman v. Copp, 39, p. 309.

Collateral security — Payment into 
Court—In a suit by the mortgagor to set 
aside a bill of sale, an interim injunction 
order to restrain a sale by the mortgagee 
was granted upon condition of the mortgagor 
paying into Court the amount due the mort
gagee.—The bill of sale was collateral se
curity for promissory notes, some of which 
had been indorsed over for value.— Held, 
that the amount to be paid into Court should 
not be reduce 1 by the amount of such 
notes. Petropolous v. F. E. Williams Co. 
Lid., 3 Eq., p. 267.

Collateral security — Redemption in 
mortgage collateral to bill of sale of 
vessel—See Kennedy v. Nealis el al, 1 Eq., 
p. 455.

Judgment creditor—Costs in fore
closure suit—Where a judgment creditor 
having registered a memorial of his judgment 
is mane a party to a suit for the foreclosure 
of a mortgage given previously by the judg
ment debtor, and disclaims he is not entitled 
to costs on the dismissal of the bill as against

him. Horn Kennedy, Eq. Cas., p. 311; 
Nicholson v. Reid, 1 Eq., p. 607.

Judgment by confession—The defend
ant, in consideration of a promise by a 
trader to pay to the defendant a sum of 
money on account of his indebtedness within 
a given time or to give security, and believing 
the trader to be solvent, gave him on cicdit 
a further supply of goods.—Subsequently 
the trader, becoming insolvent, announced 
the fact to his creditors.—The defendant 
thereupon reminded the trader of his promise 
to him, and urged and induced him to give 
a confession of judgment for the amount 
of his indebtedness to the defendant, and 
to execute an assignment of his book debts 
to him. — Held, that the confession of judg
ment having been obtained by pressure and 
without collusion, was not within s. 1 of 
Act 58 Viet., c. 6, and that the assignment 
of book debts having been obtained by 
pressure, was not within s. 2 of the Act.— 
The presumption created by section 2 (a) 
of the Act does not arise where the sixty 
days therein mentioned have expired at the 
date the writ of summons in the suit is sent 
to the sheriff for service, though the sixty 
days had not expired at the date of the teste 
of the writ. Amherst Bool and Shoe Mfg. 
Co. Ltd. v. Sheyn, 2 Eq., 236.

Loan without interest —Payment iu
advance—By agreement lietween A. and 
the town of N., A. agreed to organize a 
company and erect a factory in the town of 
N. and to maintain and oj>erate the same 
for twenty years, and employ an average 
of seventy-five hands during the same 
period, and the town agreed to make cer
tain concessions to the company and to lend 
it $2(),ooo repayable without interest by 
annual instalments of $1,000 to l>e secured 
by a mortgage on the company’s property 
with the provision that the company might 
at any time repay the balance of the loan 
“at the then cash value figured^ at the rate 
of four per centum per annum.”—The com
pany was organized, the factory built as 
agreed, and a mortgage given in pursuance 
of and referring to the alxwe agreement, 
and the factory was insured for $20,(KM) 
payable to the town "as its interest may 
appear.”—After three years the company 
ceased to operate and went into liquidation, 
and shortly after that the factory was burned. 
—Two instalments had l>een paid and one 
was overdue.— Held, the town of N. was 
entitled out of the insurance money to 
retain the amount of the overdue instalment 
with interest, and the liquidator was entitled 
to have the mortgage discharged on the 
further payment to the town out of the 
insurance money of an amount equal to 
the cash value of the future instalments 
at the date of payment on the basis of 4 per 
cent, comtiounded annually. In re the 
Anderson Furniture Co. Ltd., 39, p. 139.

Secured creditor — Account stated — 
Tender—If a creditor holding a security
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absolute on its face furnishes the debtor 
with a statement of the amount alleged 
to be due, a tender of that amount is binding, 
notwithstanding it subsequently appears 
on taking an account between the parties 
that the tender was for less than the amount 
actually due. McLaughlin v. Tompkins, 
44, p. 249.

Unintentional release through ignor
ance—M. executed and delivered to the 
defendant a leasehold mortgage and a bill 
of sale of personal property to secure the 
payment of $500 and $1,500 respectively. 
—-Subsequently M. executed and delivered 
to the defendant as party of the second part 
a deed of assignment for the benefit of her 
creditors, being parties of the third part.— 
A condition in the deed stipulated that the 
parties of the second and third parts in 
consideration of the sum of one dollar to 
each of them paid ‘Mid severally remise, 
release and discharge the party of the first 
par! of, from and against all debts, dues, 
claims and demands, actions, suits, damages, 
and causes and rights of action which they 
then had or might thereafter have against 
the party of the first part, for or by reason 
of any other matter <-r thing from the be
ginning of the world up to that date.”—The 
defendant and other creditors executed 
the deed.—The assignor was indebted to 
the defendant in no other amount than that 
secured by the mortgage and bill of sale. 
—In a suit by the plaintiff, a creditor of M., 
to have the defendant enter a discharge and 
satisfaction of the mortgage upon the re
cords, and to discharge the bill of sale, and 
to have the same declared null and void, held, 
that the defendant had released the mort
gage and bill of sale, and that it was im
material that he had no intention of releasing 
them, or that he was ignorant of the legal 
effect of his act. May v. Sievewight, Eq. 
Cas, p. 499.

DEBTS- ASSIGNMENT OF.
See CHOSE IN ACTION.

DEED.
For Trust Deeds see TRUSTS AND 

TRUSTEES.

Absolute conveyance when treated 
as a mortgage— Land of the plaintiff 
worth $1,500, subject to a mortgage for 
SOCK), and other charges for $300, was con
veyed to the defendant in consideration 
of his paying $140 due for instalments 
under the mortgage, for the recovery of 
which an action had been brought.—The 
costs of the action were paid by the plaintiff. 
—The Court, finding under the evidence 
that the deed, though absolute in form, 
was intended as a mortgage, allowed the

plaintiff to redeem. Beaton v. Wilbur, 3 
Eq., p. 309.

See also McLaughlin v. Tompkins, 44, p. 
249.

Acknowledgment — Certificate by 
justice of the peace—An acknowledgment 
of a deed of land in the county of Restigouche, 
headed "Restigouche SS” and purporting 
to have been taken before "Donald McAllister 
Esq., one of her majesty's justices of the 
peace in ami for the county of Restigouche” 
and subscribed "Dond McAllister J. P." 
is a good acknowledgment under the statute 
and the deed was properly received in 
evidence as a registered conveyance. Gooden 
v. Doyle, 42, p. 135.

Acknowledgment—No mention of de
livery—An acknowledgment that the grantor 
"signed, scaled the within instrument” 
without stating that it was delivered or 
executed, is bad. The Tobique Salmon Club 
v. McDonald, 36, p. 5S9.

Acknowledgment — Territorial juris
diction of justice of the peace —A justice 
of the peace has no power to take an ac
knowledgment of a deed out of the county 
for which he is appointed a justice, and an 
acknowledgment stating that it was taken 
before W. E., "one of her majesty’s justices 
in and for the county of V.” without anything 
further to show that it was taken in the 
county, is had. Tobique Salmon Club v 
McDonald, 36, p. 589.

Ambiguity re reservation—Parol agree
ment—The lower and the upper half of 
a lot of land were respectively conveyed to 
separate purchasers.—In the deed of the 
lower half the grantor reserved to himself, 
his heirs and assigns, the right of way to 
convey water by aqueduct or otherwise 
from one of the springs on the lower lot to 
the upper lot.—The easement was assigned 
in the deed of the upper lot.—On the lower 
lot were two springs known as the front 
and back springs.—It was agreed, and acted 
upon, by the purchasers of the lots that the 
back spring should be set apart for the exclu
sive use of the owner of the upper lot under 
the reservation in the deed of the lower lot. 
— Held, that the agreement between the 
original purchasers of the lots to limit the 
easement to the back spring was binding 
upon the defendant. Miller v. Cronkhite, 
2 Eq., p. 203.

Consideration — Construction — A
railway company started expropriation pro
ceedings to acquire a right of way across 
an intervale farm owned by the plaintiffs; 
subsequently the parties came to a verbal 
agreement, that the proceedings would be 
abandoned and the plaintiffs would convey 
to the company the land required for five 
hundred dollars, provided it would construct 
a culvert in the railway embankment where 
it crossed the plaintiff’s intervale, in order 
that the spring freshets might continue to
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freely overflow the same.—In case the 
company did not care to construct the 
culvert, the plaintiffs asked one thousand 
dollars more for their land.—The location 
of the culvert was to he selected by the 
plaintiff and stake 1 out by the company’s 
agent.—The company's agent visited the 
farm and set out stakes where the plaintiffs 
wanted the culvert located.—Nothing was 
said as to the kind of culvert, except that 
it was to he big enough to let the water flow 
thr ugh, and no arrangment was made about 
its maintenance.—The plaintiffs executed 
a deed for the right of way in which the 
con adoration was stated to be one dollar, 
and were paid the five hundred dollars 
agreed upon.—The embankment was con
tracte! across the intervale but an opening 

left at the space marked for the culvert.— 
Later the com pan v decided not to build 
the culvert but fill in this space.—On an 
action for specific performance, held, that 
the defendant would be given the option 
of paving one thousand dollars in lieu of 
the performance of the contract, as this 
was the amount aske 1 for by the plaintiffs 
if the culvert was not constructed.—The 
deed of the right of way contained the 
following clause: "Anil the grantors further 
release the railway company from all claims 
and demands for severance and depreciation 
arising out of the taking or expropriation 
by the railway company of the said lands, 
and the construction, maintenance and 
operation thereon of a line of railway and 
other works.”—The company claimed that 
by this clause it was released from any claim 
which might arise from its failure to con
struct the culvert.— Held, that the effect of 
this clause was to release the company 
from such damages only as were necessarily 
consequent upon the authorized severance, 
and that the damage complained of was 
unnecessary and could be avoided by the 
defendant carrying out its agreement for 
the construction of the culvert. Whit- 
combe v. Saint John and Quebec Rwy. Co., 
13, p. 42, C. D.

Consideration not expressed—Lien—
Where land was conveyed in consideration 
of a bend by the grantee to maintain the 
grantor and his wife for life, but the con
sideration was not expressed in the dee 1, 
a decree was made charging the land with 
a lien for the performance of the agreement 
in the bond. Duguav v. Lanteigne, 3 Eq., 
p. 132.

Construction — Conflicting clauses —
The description in a dee 1 described the 
land by me‘e; and bounds which included 
the lot in question, and these words were 
added: "being the same land and premises 

. . sold and conveyed by F. to P."— 
The conveyance from F. to P. excepted this 
lot but grantors claimed title to the lot from 
other deeds.— Held, the description by metes 
and bounds would govern and the title to 
the lot would pass under the deed. Chute 
eial.v. Adney et al, 30, p. 113.

Construction — Erroneous description
—In a deed from T. H. to S. the lands were 
describe 1 as beginning at a stake standing 
on the west side of the highway road, being 
6.86 chains at right angles from T. H.'s 
south line, thence north 81 degrees 45 minutes 
west, 25 chains to a cedar post standing 
on Lenihan's east line, thence north 5 degrees 
45 minutes east, along the said line 6.86 
chains to T. H.’s south line, thence south 
84 degrees 45 minutes east along said line 
to the west side of said highway road, thence 
southerly along west side of said road to the 
place of beginning, containing 20 acres more 
or less.—The description as it stood could 
not !>e appliel to the land, and evidence was 
admitte 1 as to the location of the stake and 
post and of a former survey.— Held, on 
the evidence that the words T. H.’s "south 
line” in the description intended to describe 
the northern boundary of the lot, were an 
error and the lot bounded on the north by 
T. H.’s north line would pass under the 
deed. Chute el al v. Adney, No. 2, 39, p. 93.

Construction — Grant bounded by 
"bank of creek"—The M. creek is a tidal 
water emptying into the Bay of Fundy.— 
Previous to the erection of an aboideau across 
its mouth it overflowed its banks at high 
tide.—The aboideau was erected in the 
latter part of the last century by a riparian 
owner and was fitted with gate- adjusted 
to open at ebb tide and close at half flood 
tide, with the result of preventing the 
creek overflowing its banks.—A considerable 
quantity of fresh water drains into the 
creek in times of freshets and heavy rains.— 
Above the aboideau is a natural pondage or 
basin, sufficiently large to hold any heavy 
drainage into the creek when the gates are 
closed at flood tide.—The creek is navigable 
for small boats, but ingress or egress is 
barred by the aboideau.—In 1837, C., a 
riparian proprietor, conveyed a part of the 
land on the westerly side of the creek adjoin
ing the aboideau to S. and described the 
land as bounded by the margin or bank of 
the creek.—Ultimately this piece of land 
was conveyed to the defendant.—In 1874 
the defendant place 1 sills and posts in the 
bed of the creek between high and low 
water mark and erected a b im thereon.— 
The pests were objected to by riparian 
owners as tending to obstruct the free 
course of the creek by causing the c ill ec lion 
and deposit of floating material about their 
base and decreasing the area cf the pondage 
and eventually producing an overflow. 
—The bed of the creek was divested from 
the Crown by the original Crown grant 
of the marsh lands.— Held (1) that the 
conveyance to the defendant's predecessor 
in title did not pass the soil of the creek, 
and that the same was reserved for the 
benefit of all the riparian owners; (2) that 
assuming the title pissed in the soil ad 
medium filum aquae i". was subject to an 
easement in all the riparian owners to have 
the creek kept op an to' pondage purposes; 
(3) tnat the riparian owners were entitled
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to have the erections rem »ve 1 without 
proof of aciual damage, if there was a prob
ability of damage being done to them, 
and to prevent the defendant setting up 
a right tc maintain the erections by acquies
cence. Jardine el al v. Simon, Eq. Cas., p. t.

Construction — Inconsistent clause —
Land was conveyed by A. and wife by deed 
for the expressed consideration of £25 
to their daughter and her husband and 
"their heirs forever, and to them only.”— 
"To have and to hold to them and their 
heirs only, to their sole use and benefit and 
behcxif forever.”—"And lie it rememl)erc 1 
that the said (grantees) shall not sell, grant 
nor bargain the said lot of land nor any part 
or partition thereof, but that it shall be kept 
to the true intent ami meaning of within." 
— Held, that the grantee took an estate in 
fee simple. Ahearn v. Ahearn et al, 1 Eq., 
p. 53.

Construction, Principles of—In con
struing documents of title giving the length 
of a course in feet or other denomination 
with the addition "or until it comes to 
an object" that object, lie it less or more 
than the length given, is the boundary. 
—Therefore, where a town justified a tres
pass on the ground that the act e miplaine 1 
of was to rent >ve or prevent an encroachment 
on R. street, the western 1> lundary of the 
plaintiff's projiortv, the burden of proving the 
street boundary Is on the t nvn th>ugh the 
point to which the plaintiff claims is some 
five feet lieyond the num'oer of feet given 
in the plaintiff's deed as the distance from 
the starting point to R. street. Milmore 
v. The Town of Woodstock, 38, p. 133.

Construction of grant -In 1313, pur
suant to Crown license, T. erected on public 
land in the citv of Fre lcricton a public market 
house an 1 public weigh-scnles in e mncction 
therewith.—The scales were kept in use 
until 1371 when they were voluntarily 
removed by their then owner.—In 1816 tin- 
market building was sold by T. to the 
defendants, and in 1817 the land on which 
it and the scales stood was grantel by the 
Crown to the defendants in trust to use the 
lower fl >or of the building, and the land, for 
a public market place, and the upper tl . >r 
for a C nmty Court House.—Bv Act 20 
Viet., c. 17, s. 3, it was en acte 1 that t In
land should be used as a public landing, 
street and square for the Court and market 
hott e, and for no other purpose whatever. 
—By s. 1 of the Act it was provide 1 that 
nothing therein should in anyway affect 
public rights.—In 1898 the defendants 
sought to erect on the land public weigh - 
scales to lie used in connection with the 
market.—A suit for an injunction having 
been instituted by the plaintiffs to restrain 
the defendants from nroeee ling with the 
erection cf the scales, Mi, that the Crown 
grant to the defendants c mtaine I an implie I 
authority to the defendants to erect upon 
the land structures necessary or reasonably

convenient or useful for the purposes of 
the market, including weigh-seales, and 
that this authority was not taken away 
by Act 20 Viet., c. 17. City of Fredericton 
v. Municipality of York, 1 Eq., p. 556.

Construction of lease—“Office”—The
defendant L. hoi ils certain premises under a 
lease granted by the plaintiff N. to one W. 
and as-igned by XV. to L.—The lease con
tains express covenants, but nothing in 
reference to its assignment, or to the use 
of the premises, with the exception of the 
word "office" use I in the description, which 
is as follows: "All that certain office situate 
on the ground floor of lier Prick building on 
the east side of Main street in the said town 
of Woodstock, and the office in the said 
building fronting on the south side of Regent 
street in the said town, also the lower part 
of the shed in the rear of the said office, etc." 
—XV. is an attorney and occupied the premises 
as an office.—L. is a retail meut and fish 
dealer, and proposes to carry on this business 
in the premises.— Held, that there was no 
implied covenant in the lease restricting 
the lessee to the use of the premises as an 
office, as it was not necessary to carry out 
any obvious intention of the parties; and 
that the word "office" in the lease was u*ed 
merciv as a means of identifying the premises 
indu led in the demise. Never s v. I Alley, 
I Eq., p. 101.

Construction of deeds—See also Ingram 
v. Brown, 38, p. 256.

Deed by administrator —Proof of li
cense to sell -An administrator's dee 1 duly 
proved and registered under 3 Viet., c. 61, 
s. 56, reciting all the facts require 1 by the 
statute and having the affiluvit of the 
administrator endorse I therein that the 
premises ment vue I in the dee 1 had been 
duly a Ivertise I an 1 '.! 1 acording to law, 
is not sufficient prof of title in one chiming 
thereunder without proof of the license to 
sell Johnson v. Calnan, 33, p. 52.

Deed by disseised grantor—A deed of 
lun 1 by a grantor who is dissei-el will 
convey his right ■>’ eitrv under s. 17 of the 
Property Act, <\ S. I *03. c 152 (p«r Burry 
.!■). Mill-r et al v. Rundle et al, 41, p. 591. 
Affirme 1 S. C. of C.

A rc'istere 1 dee I of lan Is hell adversely 
to the leg il owner for over 20 ycirs previous 
to the lime the dee 1 was given will not inure 
to give title or possession to the grintec so 
as t > enable him . > maintain trespass against 
the person in actual possession, although 
there is evidence o' isolate! acts o' owner
ship on the land bv the grantee a'"ter the 
dec! was given. Johnson v. Calnm, 38, 
p. 52.

Deed to chdrch corporation. Construc
tion of—In 181(1 the Crown grantel t > the 
rector, church wardens and vestry of Christ 
Church in the parish of Fredericton, and
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their successors, a lot of land “for the use 
and l>enefit of the said church forever, 
and to and for none other use, interest or 
purpose whatever.”—The church was or
ganized on the formation of the province 
of New Brunswick under authority from the 
parent Church of England in England to 
certain persons in New Brunswick to establish 
churches in New Brunswick in connection 
with and to De a part of the Church of 
England in England, and under its eccle
siastical authority.— Held, that the grant 
was to Christ Church as it existed at the 
time of the çrant and while it remained in 
connection with the Church of England and 
adhered to its faith, creed, doctrines, forms 
of worship and discipline as then established. 
Bliss v. The Rector etc. of Christ Church, 
Fredericton, Eq. Cas., p. 314.

Deed unrecorded but perfected by
possession—An unrecorded deed from the 
heir-at-law of the owner of the fee to his 
widow in occupation at the time of his death, 
which occupation was continued by the 
widow to the time the deed was given, 
i< not a deed by one disseized (the possession 
not being adverse) but operates as a con
veyance of the heir's title, or at all events, 
is go k1 as a release against the heir and 
when followed by more than twenty years 
possession against anyone claiming through 
him under a recorded deed. Cairns v.
1 lor man, 35, p. 436.

Grant or quit claim — Where the 
owier o' the tee simple grants, bargains, 
se'h, asûgis an 1 conveys, all his inter
est in land, to have and to hold the same 
unto the purchaser, his heirs and assigns, 
the cnveyance is not a deed of quit 
claim, but transfers to the purchaser all 
the intereit of the grantor sufficient to 
sustain a claim of purchase for value. King 

K ritk, l B i. i'. 53I

Grant or quit claim—It is not a deed 
of quit-claim where the grantor remises, 
releases, and quit-claims unto the grantee, 
his heirs and assigns, a lot of land, and 
c wenants that the land is free from incum
brances made by him, and that he will 
warrant and defend the same to the grantee, 
his heirs and assigns, against the demands 
of all persons claiming by or through the 
grantor; and the grantee under such a dee 1, 
if registered, will not l>c postponed un 1er 
the Registry Act, 57 Viet., c. 20, to the 
equities of a prior purchaser, of which he 
had no notice. Bourque v. Chappell, 2 
Eq., p. 187.

Implied grant—Easement—A store, two 
rooms and cellar connected with the store 
by hatchway and stairs were leased to the 
plaintiffs “with the privileges and appur
tenances thereunto belonging.”—The rooms 
communicated with the store, and a door 
in one of the rooms opened off an alleyway 
leading from the street to the rear of the 
premises.—A coal chute to the cellar also

epenei off the alleyway which was sufficiently 
wide to allow coal being carted to the chute. 
—The alleyway was part of the lot upon 
which the demised premises were, and was 
in the ownership and possession of the 
defendant lessor at the date of the lease.— 
For many years previous to the lease, the 
door off the alleyway had been used by 
occupiers of the premises, including the 
defendant who was in occupation at the 
date of the lease, and coal hail always been 
carted oy them to the chute.—The defend
ant now sought to build upon the alleyway 
to the extent of blocking up the alleyway 
door and preventing act-ess to the chute by 
carts.—In an injunction suit to restrain the 
defendant from erecting the building, he 
contended that the alleyway door was not 
necessary for the convenieit use of the 
premises; that coal could be put in the 
cellar by way of the front d<xor an l hatch, 
and that a right to the use of the alleyway 
did not pass in the absence of an express 
grant.—Held, that the tenant was entitled 
to the unimpaired use of the alleyway since 
it was in use at the date of the lease as an 
easement t»elonging to the premises. Jones 
v. Hunter, 1 Eq., p. 250.

Incapacity of grantor—Where at the 
time of the execution of a deed of conveyance 
the grantor was 70 years of age, was sick 
and in feeble health, and it was the opinion 
of some witnesses, though not of others,
that in' did n >t understand the nature <>i 
his act; and the effect of the deed was to 
deprive him of means of support, and the 
evidence was uncertain rejecting the ex
istence of adequate e onsideration for the 
deed, and favore I the view that it was 
intendel as a gift, the deel was set aride. 
Winslowe v. Me Ka\, 3 Eq., p. 84; 37 N. B. R. 
p. 213.

Undue Influence —William Davidson died 
in 1890, leaving real estate consisting of his 
homestead and lot all of which he left 
absolutely to his wife Helen Davidson, and 
appointed her and the defendant William 
Ferguson executors.—In 1S9S James David
son, son of William and Helen Davidson, 
being indebtc 1 to the defendants William 
Ferguson and Philip /Xrsenault, became 
insolvent ami assigned to Philip Arsenault. 
—Nearly all the creditors, including Fergu
son and Arsenault, agreed to compromise 
at ten cents on the dollar, but James David
son made a secret agreement with Fergu
son and Arsenault that they should be paid 
in full.—By arrangement between James 
Davidson, William Ferguson and Philip 
Arsenault, Ferguson for James Davidson 
purchased the assets from Arsenault as 
assignee for $1,000, and for the securing 
Ferguson the balance advanced and balance 
of his old debt agains' James Davidson, 
Helen Davidson in 1899 l»eing then about 
seventy-six years of age, without any inde
pendent advice, executed to William Fergu
son a mortgage of lot "A" for $822.90.— 
Ferguson gave James Davidson a power of
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attorney to deal with these asset®, who in the 
name of Ferguson sold and converted them 
into money to an amount greater than the 
mortgage.—In December 1899, lame; David
son arranged that his mother should sell to 
Philip Ar-enauli the said lot “A" for $•»()!), 
$200 of it to go to Arsenault's old account 
against Janie: Davidson and <100 hv notes 
made by Philio Arsenault in favour of William 
Ferguson, ami which the latter took on his 
account against James Davidson.—Both the 
mortgage and deed were written hv James 
Davidson .am! Helen Davidson had no 
indenendent advice and had become nf 
feeble intellect. -In March, 1900, Helen 
Davidson made a will leaving all her nro- 
pertv to her son James and his family.— 
William Ferguson drew this will, is named 
in it an executor, and had full knowledge or 
its contents.—In December, 1002, lame; 
Davidson, being indebted to William Fergu
son to the amount of $1,250.97, Helen David
son at the request of William Ferguson and 
lames Davidson gave a mortgage of the 
homestead to William Ferguson for $1,250.97 
to secure that amount, which was shown 
by the evidence to be the total sum due 
from James Davidson to William Ferguson 
at that time.—Helen Davidson lived nrac- 
ticallv all the time with James Davidson, 
and he had great influence over her, which 
fact was well known to both William Fer
guson and Philip Arsenault.— Held, that 
the first mortgage to Ferguson made in 
March, 1899, was discharged and must be 
set aside, as the amount which it had been 
given to secure had been paid in full.— Held, 
that the conveyance to Arsenault, made in 
December, 1899, must lie set aside, as obtain
ed through undue influence and pressure 
on the part of James Davidson and solely 
fot his benefit; and on the ground of the 
mental weakness of the grantor, and that 
she had no independent advice; that Arse
nault, as lie knew the relation which James 
Davidson oceunied with regard to the 
grantor, and all the circumstances in con
nection with the transaction, stood in no 
better position than James Davidson would 
stand, ami was bound by, and responsible 
for, any acts committed by Davidson, 
or omitted to be done by him.— Held, 
that the second mortgage to Ferguson, 
made in December, 1902, must be set aside, 
as obtained through undue influence and 
pressure on the part of James Davidson 
and William Ferguson, and solely for their 
own benefit; that Ferguson had the same 
knowledge of all the facts as Ar-cnault, 
and was bound in the same way by the acts 
an<l omissions of James Davidson; that the 
grant -r had no independent advice, and 
was so deranged mentally as to be incapable 
of transacting bu-iness." \t Gaffigan el nl 
v. Ferguson el al, 4 Eq., p. 12.

I.ost grunt —If bound to presume a grant 
there is n< more difficultv in presuming one 
made by husband and wife jointly, than by 
the wife i nly. M (Gaffigan v. Willett Fruit 
Co et ni, 1 Eq., p. 353.

Where plaintiffs' predecessors in title al
ways rested their light to an easement on a 
lease and iv t upon adverse user.—Held, 
that in view of the known facts, the plain
tiff’s right to the easement could not be 
supported on the presumption of a lost grant 
an 1 a continuous uninterrupted user for over 
twenty years referable to that title. Loggie v. 
Montgomery, 38, p. 112.

Nominal consideration—Evidence re 
real consideration Where a deed sets 
out only a nominal consideration, the parties 
thereto may give parol evidence of the 
real consideration and there is no onus of 
proof upon the grantor.—( Per White J.) 
Shaw et al v. Robinson et al, 40, p. 473.

Rectification of deed-Though in order 
to secure the rectification of an instrument 
the clearest evidence is required to be 
adduced, yet, if or.e of the parties to it denies 
that there b any mistake, the Court will 
consider all the circumstances surrounding 
the making of the instrument and whether 
it accords with what would reasonably and 
probably have been the agreement between 
the parties, and, if satisfied beyond reasonable 
doubt that the instrument does not embody 
the true agreement between the parties, 
will rectify it. Douglas v. Sansotn, 1 Eq.,
I). 122.

Rectification Manifest error — Evi
dence of surveys -In a deed from T. H. 
to S., the lands were dc;cri.ic.l as beginning 
at a stake standing on the west side of the 
highway road !>eing li.Hfi chains at right 
angles from T. H.'s south line, thence north 
85 degree- 45 minute , 25 chains to a cedar 
post standing on Lehihan's east line, thence 
north 5 degrees 45 minutes east, along said 
line ti.SC» chains to T. H.'s south line, thence 
south 84 degrees 45 minutes east along said 
line to the west side of said highway road, 
•hence southerly along we t side of said road 
to the nlace of beginning, containing 20 
acres more or les;.—The description a; it 
stood could not be applied to the land, and 
evidence was admitted as to the location 
of the stake and post and of a former survey. 
— Held, on the evidence that the words 
T. H.'s “south line" in the description 
intended to describe the northern boundary 
of the lot, were an error and the lot l>ounde 1 
on the north by T. H.’s north line would 
pass under the deed. Chute et al v. Adney, 
39, p. 93.

Rectification Mutual mistake — 
Nature of estate Rectification decreed of 
misdescription in conveyance of Land arising 
from mutual mistake of grantor and grantee, 
as against a subsequent purchaser with 
notice of mistake, but without costs.—Bill 
sustained for the rectification of a mortgage, 
and for the foreclosure and sale of the mort
gaged premise;.—A purchaser of a lot of 
land taking under a conveyance describing 
by mistake <>• grantor an l gr antee a different 
lot, has merely an equitable right to. have
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•■it* conveyance rectified as distinguished 
;r in an equitable estate and the inaxim 
qui prior est tempore potior est jure has no 

plication as against a subsequent purchaser
■ value without notice. King v. Keith, 

I Eq., p. 538.

Rectification, Suit for — Principles 
applicable—The plaintiff, intending i > sell 
the whole of a piece of 1 rid, sold it un 1er a 

I contract describing it as the D. lot.— 
deed to the purchaser f oil owe 1 the 

.-cription in the vendor’s dec 1.—A ter 
: vendee's death, and about te i years
•iiier the contract of sale was mule, the 
. i lor sought to have the deed recalled oi 
’h-' gro ind that it c >ntaine 1 more 1 in 1 ilian 
ih.i k ’.own a. the D. lot.—The evi len.v

1 ! no* show that the l3. lot did not embrace 
i whole of the land conveyed.— Held,

•hit the bill should be dismissed.—Prin- 
i h , upon which the Court pr -ceeds in 

"lining deeds, considered. Carman v. 
Smith, 3 Eq., p. 41.

Rectification—See also Carroll v. Rogers,
2 Eq., p. 159, or at 165.

Referee in Equity, Deed by, Evidence of
A deed of a Re eree in Equity, though 

purporting to have been made under a 
device of the Court, is not admissible in 

vi Ic ue without proof of the decree. Loggie 
Montgomery, 3 Eq. p. 238.

Trust deed for creditors, Construction
of—The plaintiff deposited with the dé
tendants, a banking firm, a sum of money 
at interest, and received as security 275 
hares owned by the defendants in the M. 
ink xvnich were transferred into the plain

tiff’s name.—The plaintiff gave to the 
defendants an acknowledgemnt, stating that 
he held the shares in trust and as collateral 
evurity for the due payment of moneys 

deposited with the defendants, on the 
payment of which he would re-transfer 
tin shares to them.—On a redistribution 

the bank of the shares, they were reduced 
99. The dividends on the shares were 

ihvays paid by the bank to the defendants, 
who treated the shares as their own in their 

ffv v books.—The bank went into liquidation
■ uid the plaintiff was obliged to pay 19.901), 
l"Uble liability on the shares. —The defend

ant - made an assignment for the benefit of 
their creditors and the deed of trust con-
■ c.ned the following clause: "In the next 
: lace in full, or so far as the proceeds of 
'he slid joint property will extend, to pay 
ill persons, by anil in whose name the stock

the bank belonging to the said M. and B. 
the defendants) whether in the name of 

M. and Company (the defendants) or the 
aid M. or B., or any other |>cr.son or ifer

ns, firm cr corporation, before transferred
■ such persons, is or has l>een held as security 
•r money loaned by any jierson or persons

the said M. and B., all claims they may 
have against the said M. and B. by reason 

>f any double liability they may incur,

or moneys they shall he obliged to pay for 
double lialjility on such ‘-hares under section 
20 of chapter 120 of the Revised Statutes, 
or other statute or statutes of the Dominion 
of Canada, on account of the said shares, 
standing in the name of the said persons, or 
ha\ ing so stood." - Held ( I ) that tne plaintiff 
and dcre id ml • <tood in the relation of mort
gagee and m rtgagr r in respect of the shares, 
and not of trustee and cestui que trust, and 
the defendants were not liable under such 
relation to indemnify the plaintiff; (2) 
that the plaintiff was a 1 eneficiarv under 
the trust dec I, in respect of the amount 
he hid paid as double 'lability, and that his 
right to be such was not intern le 1 to depend 
upon his having an enforceable right to he 
indemnified. Mursters . Maclxllan et al, 
Eq Cas., p. 372

DEFAMATION.
1. Libel.

(a) EVIDENCE.
(b) PRACTICE.
(c) PLEADINGS.

2. Slander.
(a) EVIDENCE, 
fb) PRACTICE.
(c) PLEADINGS.

(a) EVIDENCE.

Admissibility —The defendant, a mer
chant, in a letter accused the plaintiff of 
theft and threatened to expose nim.—This 
letter was hande 1 to a confidential clerk 
and copied, and the copy was signed by the 
defendant and sent by post to the plaintiff. 
—As the defamatory words imputed a crime 
and are actionable in themselves, the clerk 
could not be asked what she understood by 
them unless there were some circumstances 
proved which would or might give a meaning 
to them different from what they ordinarily 
have.—{Per Barker C. J. and McLeod J., 
Landry J. doubting and Hanington J. dis
senting.)— Held (per Hanington J.), that the 
question was proper, because while the answer 
could not be a justification, it might go in 
mitigation of damages. Moran v. O'Regan, 
38, j). 399.

Evidence pressed in but withdrawn 
by trial judge -The plaintiff, in an action 
for liliel against a newspaper company, 
pressed in, - object to objection and against 
the opinion of the presiding judge, evidence 
disclosing the name of the writer of the 
libellous letter.— Held {per Sir E. McLeod 
C. J. and Grimmer J.,) that even if the 
cviifence was improperly admitted it was 
no ground for a new trial as the judge had 
practically withdrawn it from the jury by 
stating subsequently that he had been
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wrong in allowing the plaintiff to have 
disclosure of the name of the writer of the 
libellous letter, and so far as he could correct 
it he wished to do so .— Held ( per White J.), 
that as the witness had not seen the name 
attached to the letter, and had no personal 
knowledge who the writer was, the evidence 
was based entirely on hearsay, and was, on 
that ground, improperly admitted.—That 
having been pressed in, subject to objection, 
and against the opinion of the trial judge, 
it was not clear that it did not influence 
the verdict and a new trial should I e granted, 
notwithstanding the judge's subsequent state
ment to the jury that he was wrong in 
admitting the evidence and wished to « rrect 
the error so far as he could.—Quaere:—If 
there should la- any hard and fast rule 
that where evidence is improj erly admitted 
and is afterwards withdrawn from the 
jury, a new trial will not le granted on the 
ground of its improper admission, especially 
if the evidence was forced in against the 
opinion of the trial judge, iPer White J.) 
Cuiligan v. The Graphic lid., 44, p. 4SI.

(b) PRACTICE.

Indictment—An indictment for defama
tory lil el is g<xxl which purports to set 
out only the tenor and effect of the alleged 
libel, but in fact sets out the exact words, 
—Such an indictment following the statu
tory form, Criminal Code, form til'h» need 
not state that the words were likely to injure 
the reputations of the persons alleged to 
lie defamed by exposing them to hatred, 
contempt or ridicule, or that they were 
designed to insult such persons. R. v. 
McDougall, 39, p. 3H8.

Notice under C. S. 1903, c. 136, a. 4
Section 4 of-the Libel Act, C. S. 1903, c. 130, 
providing for notice of action does not apply 
to an anonymous correspondent not being 
a regular correspondent of the newspaper, 
who causes a libel to lie published therein.— 
Quaere: Whether this action applies to 
an editor or to a regular correspondent of 
a newspaper. Underwood v. Roach, 39, 
P- 27.

Notice of action, Service of In an
action against a new-paper corporation for 
liliel, notice of the intended action served 
on a rej orter on the staff <f the paj e- in 
a n < m on the fourth floor of a building < ccu- 
tied by the defendant and wed by it as a 
il rary, the third floor lieing occupied by 

persons employee! in mechanical work con
nected with the issue of the paper, and the 
second floor by the manager and office staff, 
is not a good service within the meaning 
of O. 9, r. tl, of the Judicature Ac:, 1909, 
providing that service may 1 e made on the 
officers « r agent of the corporation, or within 
the meaning of s. HO of the New Brunswick 
Joint Stock Companies Act, C. S. 1903, c. 
Hfi, providing that service may he made 
by leaving it at the office of the company 
with any grown person in its employ.—

Where the facts involve a question of notice 
and are in dispute, the defence of wan- 
or insufficiency should lx? pleaded and the 
questic n is for the jury; where, however, 
the facts are not disputed and the question 
is the legal effect or result of such facts, 
it is for the Court, and the proper procedure 
is to apply at chambers to set aside the 
writ and all proceedings and not to stay the 
action.—(McKeown J. in chambers). Carte» 
v. The Standard Ltd., 41, p. 1.

See also CulUgan v. The Graphic Ltd., 
44, p. 4SI.

(c) PLEADING, ETC.

Confidential clerk Usual course of
business In an action for IühîI the déclara 
tion allege» 1 that the defendant falsely and 
maliciously published a letter containing 
defamatory matter, etc.—The defendant 
by his pleas denied malice, and alleged that 
the letter was drafted by him and given 
to his typewriter to he copied: that the type
writer was his confidential clerk, and as 
such was accustomed to deal with letters 
<-f a confidential nature, and that the type
writing of the letter in question was done 
in the performance of her duty as such 
confidential clerk, that no persons except 
the defendant and the typewriter saw tne 
letter, ami its contents were not disclosed 
to any person other than the plaintiff.— 
Held on demurrer (per Tick C. J., Landry 

Barker and McLeod JJ.. Hanington 1. dis
senting), that the pleas admit a publicatior 
and do mt show that the occasion was 
privileged, and if proved, would not lie an 
answer to the prima facie cause of action 
alleged in the declatation and were bad on 
demurrer.— Held (per Hanington J.), that 
as the publication was to a confidential 
clerk whose duty it was in the usual course 
of the defendant's business to copy letters 
of a ci nfidential character the occasion 
was privileged, and there should he judgment 
for the defendant on the demurrer. Moran 
v. O'Retan, 38, p. 189.

Misuse of official position as M. L. A.
—In an av ion f< r lit el against a newspaper 
comjany, ‘.he words in the published letter 
ci irplaincd <<*’ charged in effect that the 
plaintiff used his position as a member of 
the Provincial Legislature to increase the 
business carried in by the plaintiff and his 
brother as pi.rtrers by requiring jx-rsons 
seeking employment on public works in his 
county to trade at the firm's store as a con- 
di.ii.n of getting such employment.—Held 
(per curiam), that the charge upon its face 
is defnmati ry and constitutes a liliel. Culli 
gan v. The Graphù Ltd., 44, p. 481.

Publication- Privilege—The defendant, 
a merchant, in a let’er accused the plaintiff 
of theft and threatened to expose him.— 
This letter was handed to a confidential 
clerk and copied, and the copy was signed 
by the defendant and sent by post to the
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plaintiff.—Held per Barker C. I., Landry 
»nd McLeod JJ., Hanington J. dissenting), 
that the writing of such defamatory state
ments did not fall within the ordinary busi- 
r]v. .,f a merchant, and the giving (if it to 

clerk to copy was a publication and 
th. occasion of such publication was not 
privileged. Moran v. O'Regan, 38, p. 399.

2. Slander.

(a) EVIDENCE.

Evidence re malice—The publication of 
, dander by a person believing he was 
a ting as a "constable in an endeavour to 
ferret out a crime and bring the guilty 
partv to justice, but who as a matter of 
: . • "was not a constable and was not acting 
under orders from any person with authority, 
i not privileged.—It was improper to allow 
the defendant to he asked whether or not 
lie was actuated by malice in speaking to 
the different parties of the subject matter 

! ihe complaint, and whether or not he had 
,mv intention of hurting or doing any damage 

the plaintiff. Trajton v. Deschene, 44, 
!'• 552.

Onus of proof—See Gorman v. Urquhart,
34. p. 322 (under Privilege post).

(b) PRACTICE.

Costs—21 Jac. I, c. 16—The Statute 
21 J.ir, I, v. Vi, i- in force in this province, 
'In-re!ore a plaintiff in an action of slander, 
wli' recovered damage* in an amount less 
than forty hillin’,», was not allowed costs. 
i.allagher v. O' NeiU, 31, p. 191.

Statement of claim -In an action of 
lander the statement of claim must set out 
!>- word- claimed to Ik- defamatory with 

■Htlic '"nt facts to enable the Court to say 
tlmt they are capable of the defamatory 
meaning attributed to them, and i is 
not -ullicient t > set out words not actionable 
m them elve , alleging a defamatory mean
ing n an innuendo.— Harris v. Clayton, 
21 \. B. K. 237 followed. Sonier v. Breau, 
11. p. 177.

Statement of claim, Amending —Where
the statement of claim in an action of slander 
was defective by teason of not setting out 
Miflkient facts to show that the words were 
defamatory, and it appeared that an amend
ment would not have affected the evidence 
to lie given, and that the Court had all 
materials before it necessary for a final 
determination of the case, the Court, acting 
under U. 40, r. 10, ordered the statement of 
claim to be amended and refused a motion 
to set aside the verdict for the plaintiff and 
enter a verdict for the defendant or for 
a nonsuit or for a new trial, without costs. 
Sonier v. Breau, 41, p. 177.

Verdict—Submitting question* to jury
—In actions of slander the judge may 
submit questions to the jury instead of taking 
a general verdict but if he instructs the jury 
to bring in a general verdict he is net obliged 
to submit questions at the request of counsel 
—Toronto Rwy. Co. v. Balfour, 32 S. C. R. 239; 
Furlong v. Carroll, 7 A. R. Ont. 145, 154 
specially referred to. Sonier v. Breau, 41, 
p. 177.

(c) PLEADINGS.

Privilege —Magistrate spoken to—De
famatory words spoken to a magistrate 
without intention of basing a criminal charge 
on the facts disclosed, are not privileged. 
Sonier v. Breau, 41, p. 177.

Privilege—Onus of proof—Words charg
ing the offence of adultery uttered in the 
presence of the accused persons constitute 
a privileged communication, and the privi
lege is not lost by the fact that the words 
might have lx*en overheard by third persons, 
in the absence of evidence that the words 
were overheard by them. Gorman v. Urqu
hart, 34, p. 322.

Privilege — Unauthorized constable —
The publication of a slander by a person 
1 relieving he was acting as a constable in 
an endeavour to ferret out a crime and bring 
the guilty party to justice, but who as a 
matter of fact was not a constable and was 
not acting under orders from any person 
with authority, is not privileged.—It was 
misdirection to tell the jury that if the 
defendant believed he was a constable and 
was making the enquiries botta fide and 
discreetly in ti c discharge of hi- duty a- 
an ■ flflcer of the law endeavouring to ferret 
out a crime, he was not guilty whether he 
was a constable or not. Trafton v. Deschene, 
44, p. 552.

DISCOVERY.
1. Interrogatories.
2. Production of Documents.
3. Miscellaneous.

1. Interrogatories.

Answer must state knowledge, in
formation and belief—It is not sufficient 
for the plaintiff, in answer to an interroga
tory, to deny having any knowledge, without 
stating his information and belief.—The 
defendant is entitled to have from the plain
tiffs an express and positive admission or 
denial of the truth of the facts on which they 
are interrogated; of their personal knowledge 
if they have any, and if not, of their informa
tion and belief. Laughlan et al v. Prescotl 
et al, 1 Eq., p. 342; Hannaghan et al v. 
Hantiaghan et al, 1 Eq., p. 395; Scott v. Sproul, 
2 Eq., p. 81.
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Answering—The bill alleged that a 

testator by his will bequeathed a fourth 
part of his estate to he divided equally among 
the four children of his son, who were living 
at the date of the will; that the plaintiff was 
one of the children, and a beneficiary under 
the will.—The defendants, trustees under 
the will, to interrogatories whether the 
plaintiff was not one of the four children 
of the son mentioned in the will, and living 
at the date thereof, and beneficially entitled 
thereunder to some and what interest in 
the estate, after admitting the will, answered 
that they did not know that the plaintiff 
was one of the children of the said son, or 
that she was living at the date of the will, 
or that she was Itenefivially entitled to an 
interest in the estate, although they were 
so informed and ! relieved.— Held, sufficient. 
—Specific information should be given in 
answers upon facts within the knowledge 
of the party answering, and the matter 
should not be left to inference. Crosby 
v. Taylor, 2 Eq., p. fill.

Answering as to knowledge A defend
ant who has acted entirely through his 
solicitor in any matter, and has himself no 
personal knowledge, must state in his answer 
when required to do so, the knowledge that 
he has of the matters he is interrogated upon, 
basing his answer upon the information 
given him by his solicitor. Fenerly rt al 
v. Johnston, 4 Eq., p. 101.

Answering—Exceptions to answer —
Where defendants, in answering interroga
tories filed as part of the bill, neglect to 
state their belief, or, when required to set 
out a document at length, neglect to de» so 
without assigning a sufficient reason, the 
answer is insufficient, and exceptions on 
that ground will be allowed.—If, however, 
interrogatories relate to matters which 
are altogether irrelevant, the exceptions 
will t>e overruled. Golden and wife v. Mi
ll iver y et al, 4 Eq., p. 42.

Answering fully -Where a defendant has 
answered, though he might have demurred 
or pleaded, he cannot excuse himself from 
answering fully on the ground that the bill 
dues not disclose a case against him upon 
the matters interrogated upon. Gilbert v. 
Union Mutual Life Insurance Co., Eq. Cas., 

p. 2M; 25 N. B. R., p. 221.

Answering fully and plainly —An answer 
to an interrogatory must Ik- i;i plain and 
positive language, and clear in meaning 
so that it may be safely put in evidence.

-Where a plaintiff was properly interrogated 
as to the existence of a document in a public 
office it was held that lie was not bound to 
seek knowledge as to the fait, but that if 
he had such knowledge, or information or 
lielief upon the subject, he should answer 
fully as to his knowledge, information and 
belief. Scott v. Sprout, 2 Eq., n. si

Answers to interrogatories must be made 
substantially and fully, and not with a view 
to avoid giving information, but they need 
not be in strict or technical language.—The 
rule in Rende v. Woodroofe (24 Beav. 421) 
followed. Pick v. Edwards et al, 4 Eq., p. 151.

Answering positively—To an interroga
tory to set out particulars of a claim of 
debt by the defendant against the defendant 
company, the defendant answered that he 
believed that schedules (which contained 
the information sought) attached to the 
answer of the defendant company were true, 
held, allowing an exception for insufficiency, 
that the interrogatory relating to a matter 
within the defendant's know-ledge, he should 
have made positive oath of the correctness 
of the schedules, or that they were correct 
to the best of his knowledge, information 
and belief, accounting for his inability to 
swear positively to their correctness. Lodge 
v. Calhoun, 3 Eq., p. 100.

Exceptions — Need of particulars —
Where an interrogatory contains a number 
of questions, each distinct and complete 
in itself, some of which are fully answered, 
an exception for insufficiency must not be 
to the whole answer, but must point out in 
what particular the interrogatory is not 
sufficiently answered. Burpee et al v. The 
American Bobbin Spool and Shuttle Co. et 
al, Eq. Cas., p. 484, Fenerty et al v. Johnston, 
4 Eq., p. 101.

Interrogatories — Practice - Insuf
ficient answers — The plaintiff answered 
defendant's interrogatories on Nov cm lier 
28th and on December 12th took out 
a summons to set the cause down for 
hearing.—The defendant objected that the 
cause was not at issue claiming that he 
had two months in which to except to the 
answer.—Held that under section 31 of 
chapter 10 C. S. and Act Ifi Viet. c. 8 s. 2 
the remedy of a de'endam upon an insufficient 
answer is not to except thereto but to move 
within a reasonable time to dismiss the bill 
upon fourteen days notice of motion, and 
that a reasonable time having here elapsed 
and the defendant not now desiring to have 
the bill dismissed the cause should be set 
down for heiring. Dowl v. Dowl Eq Cas. 
p. 3SS.

Practice -Interrogatories, Form of —
The plaintiffs omitted to add any foot-note 
to their interrogatories as provided by s. 44 
of the Supreme Court in Equity Act, C. S. 
1903, e. 112.—On a motion to set aside an 
order setting exceptions to the answer down 
for hearing, held, that by a proper con
struction of the section, such an omission 
was equivalent to a requirement that all 
the détendants should answer all the inter
rogatories. Golden et ux v. MeGivery el al, 
4 Eq., p. 42.

Practice—Setting cause down for hear
ing An application to set a cause down
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f,,r hearing cannot be made until fourteen 
lays after the replication is filed, the defend

ant having that time, under ss. 31 and 37,
19, C. S. N. B., in which to file interroga

tories. Chase v. Briggs, Eq. Cas., p. 53.

Setting aside interrogatories -Relevant 
interrogatories will not he set aside. Appli
cations to strike out interrogatories are 
extremely rare, as under < >. 31, r. 6, of the 
Judicature Act, 190!), objection to inter
rogatories may be taken in affidavit in 
answer, even though no application has been 
made to set them aside. Leveque v. Lumber I 
et al, 42, p. 336, C. D.

Sufficiency of answers -Exceptions -
When substantial information is given by 
the answer to an interrogatory, the Court 
discourages exceptions for insufficiency and 
will not require minute and vexatious dis
covery.—A bill to set aside certain convey
ances made in 1S.-I0 by the defendant W. its 
fraudulent and void, alleged that after their 
execution the defendant built a dwelling 
house u|M>n the land from money obtained 
from a surrender of one life policy taken out 
m 1879 and the hypothecation of another 
taken out in 1883 on the life of his wife, 
and that the policies were effected and main
tained by the defendant when in insolvent 
circumstances.—The defendants were re
quired by the interrogatories to give an 
exact state of W.'s business at the time 
the jxilicies were effected and at the several 
times the premiums were paid.—Having 
only partially answered, they contended on 
an exception to the sufficiency of the answer 
that the discovery sought was not pertinent 
and material to the suit.— Held, that the 
interrogatories were proper, and that the 
defendants must answer according to the 
best of their information. Wiley v. Waite 
et al, 1 Eq., p. lût).

See also Dowd v. Dowd Eq. Cas. p. 388

2. Production of Documents. 
Plaintiff, Production by—The Court 

will not ordinarily compel a plaintiff to 
produce documents in his possession or 
power although the defendant swears that 
lie cannot fully answer without their pro
duction.—If the plaintiff on request refuses 
’ i produce them, he cannot complain of
1 he insufficiency of the defendant's answer. 
llegan v. Montgomery, 1 Eq., p. 247.

Practice — Discovery Production —
Where ins(>ection is sought of documents 
in the possession of the opposite party, an 
order should lie obtained under s. 59 of 
Act 53 Viet., c. 4, for discovery by affi
davit as to what documents are in his pos
session, when an order may lie made under 
s. til for their production and inspection. 
Cushing Sulphite Fibre Co. Ltd., v. Cushing,
2 Eq., p. 458.

Production—Act 53 Vic., c. 4, ss. 5*)
and 51—Section 59 of the Supreme Court in 
Equity Act, 1890, does not empower the 
Court to order the production of documents 
discovered to be in the possession or power 
of one of the parties. The section is limited 
to discovering whether documents are in 
his possession or power. - If admitted to be, 
their production may lie ordered under 
section 61. llegan v. Montgomery, 1 Eq., 
p 117

Production abroad - Discretion of 
Court While the Court may have power 
to order production abroad of documents 
here, it will not exercise it except in special 
circumstances.—Where inspection of docu
ments was had by consent, an objection on 
a summons for an order for inspection abroad 
subsequently taken out, that a demand in 
writing for inspection was required by sect. 
62 of Act 53 Viet., c. 4, to lie first made, 
was overruled as technical, the Court de
clining to express an opinion upon its cor
rectness, and as entailing costs, while without 
lienefit to the suitors, a result avoided by 
the Court where possible. Cushing Sulphite 
Fibre Co. Ltd. v. Cushing, 2 Eq., p. 469.

Scope or extent of discovery—The
plaintiff is only entitled to discovery as to 
all material matters relevant to his own case 
as made out by the bill, and not to the 
defendant’s case.—Where defendant's liooks 
contain parts not relevant to the plaintiff's 
case, and to the inspection of which the 
defendant objects, the defendant on the 
hearing of a summons for discovery should 
state the existence of such parts, that the 
order may be qualified by giving him liberty 
to seal up such parts.—If defendant does 
not take this course, the liberty will be 
granted to lnm on application by summons 
taken out for the purpose.—Production will 
be ordered against a defendant foreign 
corporation; and it is no answer that its 
books are abroad.—Application may be 
made for production, though the informa
tion has been refused in answer to inter
rogatories, and it cannot be objected that 
the answer should have been excepted to. 
Robertson v. The St. John City Rwy. et al, 
Eq. Cas., p. 462.

3. Miscellaneous.

Appeal —Conditions of staying pro
ceedings Upon an order for discovery 
by the defendants, the Court made it a 
condition of staying proceedings pending 
an appeal, that the defendants put in security 
to indemnify the plaintiff from any loss 
arising from the delay, the Court having no 
judicial doubt as to the correctness of its 
order, and considering that greater injury 
would fall upon the plaintiff by the delay than 
to the defendants by a ret usai to stay pro
ceedings. Robertson v. The St. John City 
Rwy. et al, Eq. Cas., p. 476.
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Practice -Discovery, Affidavit of—An

affidavit of discovery should sufficiently 
identify documents referred to, as to enable 
the Court to order their production; the 
convenient and safe course being to letter 
or number each document.—Where therefore, 
an affidavit referred to two sealed parcels 
of letters marked A and B, and as containing 
correspondence between named dates but 
the several letters were not numbered or 
otherwise identified, it was held insufficient. 
Cushing Sulphite Fibre Co. Ltd. v. Cushing, 
2 Eq., p. 4titi.

Practice -Discovery of books of de
fendant showing profits on sales to 
plaintiff -Discovery (not production) asked 
for and ordered of defendant of books showing 
profits on sales by him to the plaintiff com
pany while its managing director, in a suit 
for an accounting of such profits, to which 
the defence was set up that the sales were 
at a price fixed by an agreement with the 
company. Cushing Sulphite Fibre Co. Ltd. 
v. Cushing, 2 Eq., p. 472.

Suit for account - Abstract right to 
discovery -In a suit for account plaintiff 
stated that he was appointed deputy sheriff 
by the defendant, under an agreement that 
he was to have half of the net receipts of the 
sheriff's office.—The defendant stated the 
agreement to lie that the plaintiff was to 
have one half <>f the fees from writs and 
executions only.—On the probabilities of 
the evidence the Court found in favor of 
the defendant'< version of the agreement. 
— Held, that the hill should not lie dismissed 
as the plaintiff had an abstract right to ask 
for discovery regarding some lxtoks to which 
he had not access. Hawthorne v. Sterling,
2 Eq , l'. 608.

DISTRESS.
Attornment clause in mortgage An

attornment clause in a mortgage is valid if 
it constitute a real relation of landlord 
and tenant between the mortgagee and 
mortgagor, and a distress levied for the 
rent is good, though the rent reserved is 
Sufficient during the term specified in the 
mortgage, viz., ten years, to repay the 
principal money and interest thereon at 
seven per cent. Massey-Harris Co. Ltd. 
v. Young, 37, p. 107.

Breach of covenant to repair by land
lord -The defendant, having distrained 
for rent in arrear, the plaintiff in an action 
for damages for a breach of the covenant 
to repair and for illegal distress, alleged 
that there was no fixed rent due from him 
to the defendant because he had never been 
put in complete possession of the whole 
of the demised premises, and also because 
the defendant had failed to make the repairs 
he had agreed to make.—The defendant 
denied the breach of covenant and counter

claimed for the balance of rent due over 
the amount received as the proceeds of the 
sale of goods distrained.— Held, that the 
plaintiff, having gone into possession under 
the lease, could not set up the failure to 
make the repairs agreed upon, or set up a 
trespass by the landlord even to the extent 
of depriving the tenant of the enjoyment 
of a portion of the demised premises, un
accompanied by any intention to evict and 
put an end to the tenancy, as an answer 
to the claim for rent. Cordon v. Si me, 
44, p. 535, K. B. I).

Company law - Distress Winding 
up — Sale under distress — A distress for 
rent is not avoided by proceedings taken 
under the Winding-up Act (2 R. S. C., c. 
129) to put a company in liquidation if 
the distress is made l«lore the making of 
the winding-up order.—(Per Haninpton, 
Landry, Barker and McLeod JJ.. Tuck C J. 
and Gregory J. dissenting.)—Quaere:— 
Whether a sale may lie made under the dis
tress without the leave of the Gmrt. In 
re F. C. Colwell Candy Co. Ltd. (In liquidation),
35, p. 613.

Contract suspending right of distress
—Where an agreement was made l>et w<*cn 
tin1 plaintiff and the defendant that if the 
plaintiff would pay the rent on the 1st of 
April and give up the premises so that the 
defendant could nave the month for making 
repairs for a new tenant coming in on the 
1st of May, he, the plaintiff, would not 
distrain for the rent until after default 
on the 1st of April.— Held, the agreement 
would have the effect of suspending the 
right to distrain, and if the defendant in 
violation of it distrained, he would render 
himself a trespasser. Mooers v. Monter,
36, p. 205.

Distress for rent under illegal lease —
Replevin will lie to recover goods distrained 
for rent in arrear under an illegal lease. The 
maxim, In pari delicto potior est conditio pos
sidentis, is applicable only when the imsses- 
sion results from the act of the parties, and 
not when it results from some incident at
tached to a legal instrument.—Per Tuck C. J., 
Barker and McLeod JJ. (Haningion and 
Van Wart JJ. dissenting ). Gallagher v. Mc
Queen, 35, p. 19H.

Distress suspends right of re-entry 
for nonpayment of rent—A landlord can 
not, during the currency of the lease and 
before the expiration of the term, re-enter 
for nonpayment of rent for which he has 
distrained on goods and chattels still held 
by him under the distress. Whittaker v. 
Goggin, 38, p. 378.

Fraudulent removal to avoid distress -
Goods fraudulently or clandestinely removed 
to avoid distress cannot lie seized under 
distress if there is no rent in arrear. Clarke 
et al v. GfWW et al. 37, p. 888,
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illegal distress after sunset Aban
donment Under a distress for rent issued 
■ a the 12th of March the defendant took

> session of the plaintiff's store after sunset 
Vi l evicted him.—On the 13th of March, 
discovering that the distress was illegal,
:u induced the plaintiff to go to the store 
with his attorney ami the bailiff who made 
the distress, where they informed him that 
the distress was illegal and a new one would 
have to lie made, and they then handed 
him the key of the store and an inventory 
of the goods distrained and tendered him 
with $17 as damages for the eviction.— 
The bailiff immediately informed him that 
he had a new demand and received back 
the key and they left the store. —It was not 
left to the jury to say whether there had been 
an abandonment of the distress under the 
urst warrant, but they found in answer 
•o a question left that the bailiff at no time 
prior to the service of the second warrant 
gave up the possession and control of the 
goods under the first. -Held {per Haning- 
ton, Landry and Barker JJ.), that it should 
have been specifically left to the jury to 
ay whether what took place and what was 
lone on the discovery of the mistake made 

on executing the warrant and making the 
distress after sunset was done with the 
intention of abandoning the distress.— Held 
(per McLeod J.), that the evidence and the 
answers of the jury to the questions sub
mitted showed that the defendant at the 
time the second warrant was issued had the 
goods in his possession by virtue of an illegal 
warrant, and the trespass continued as if 
no second warrant had issued. Mooers 
v. Manser, 30, p. 205.

Illegal distress -Breach of covenant 
forfeiting rent—In an action of replevin 
by a sub-lessee against the lessor for goods 
taken by the lessor under a distress for rent, 
the plaintiff is entitled to prove on cross- 
examination of the lessor that there had 
been a breach of a covenant in the lease 
which forfeited the rent claimed. Hinquette 
v. Hebert, 37, p. tiS.

Illegal distress Quantum of damages
—In an action for an illegal distress the 
plaintiffs are entitled to recover the value 
..f the goods sold, although they are subject 
to a bill of sale by way of mortgage to secure 
a compromi c which the plaintiffs have made 
with their creditors.—Semble (per Barker J.), 
an unlawful sale of defendant’s goods by 
plaintiffs, which goods defendants were 
using in a particular way, give defendant’s 
the right to demand the value of the goods 
by wav of damages. Clark et al v. Green, 
et al, 37, p. 525.

Illegal distress, Survival of action for
—Where one wrongfully distr: i-s and 
converts to his own use, and sells the goods 
of the plaintiff and dies after writ issued, 
but before declaration, the action may be 
continued against his executors, and they

are liable on a count for money had and 
received.—In the alxjve case the declaration 
was in trespass and for conversion and upon 
the argument of the motion for a new trial, 
application was made to add a count for 
money had and received.— Held (per Han- 
ington, Landry and Gregory JJ.), that as 
the only fact in dispute, namely, the existence 
of a tenancy between the parties had been 
passed ujxjn by the jury in favor of the 
ilaintiff, and as no possible injustice could 
jc done to the defendants, the amendment 
should be allowed.— Held {per Barker and 
McLeod JJ.), that as the proposed amend
ment introduced a new form of action to 
which there were on the record no suitable 
pleas, and u|x>n which there was no issue 
joined or damages assessed, th# amendment 
proposed was improper and should not be 
allowed at that stage of the case. Fred
erick v. Gibson et al Executors etc. of Gibson, 
37. p. 126.

Liquor License Act -Distress In de
fault of payment of pena'ty imposed-
Where a conviction under the Liquor License 
Act, C. S. 1903, c. 22, ordered a distress in 
default of the penalty imposed which order 
is not authorized by the Act this part was 
treated as surplusage and struck out of 
the conviction. K. v. O'Brien ex parte 
Chamberlain, 3S, p. 385.

DISTRIBUTION OF ESTATES.
Descent — Partition of real estate — 

C. S. 1903, c. 161 L. died intestate, leaving 
him surviving heirs, consisting of an uncle 
and the representatives of two deceased 
uncles and three deceased aunts on his 
father's side; and of the representatives of 
a deceased uncle and aunt on his mother's 
side.— Held, that the heirs on the maternal 
side rank equally with the heirs on the 
paternal side, when they stand in the same 
degree of relationship, and that the parti
tion of the real estate must lie made in this 
basis.—The cn e of Doe. Dem. Wood v. 
DeForrest (23 N. B. R. 209) followed as to 
distribution of real estate. Carter v. Lower- 
ison et al, 4 Eq., p. 10.

Family compact re property of father 
dying Intestate—J. H. died intestate pos
sessed of property worth about $40,000, 
and survived by his widow, two sons and 
three daughters—Part of his property con
sisted of lumtier lands worth about $21,000 
which it had been his intention, known to 
all the members of the family, to give to 
the sons, who were associated with him in 
his business as a lumberman.—A few days 
before his death, in discussing with his 
solicitor the terms of a will he intended 
to make, he stated he wanted his lumber 
lands and mill property to go to the sons, 
who should continue his business and pay 
his debts, and that he did not intend making
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any provision for the daughters.—At a 
meeting of the family held after his death, 
they were informed of these wishes; that 
performance of an outstanding contract 
by the deceased for the delivery of a quantity 
of lumber was being pressed, and that his 
liabilities were $15,000 nr #20,000, though 
in fact they were $22,000.—It was agreed 
for the purpose of giving effect to the de
ceased's intentions that the sons should 
assume the debts; that the daughters should 
convey all their interest in the c-tate to 
the sons; that the sons should pay to the 
plaintiff #500, to another daughter $600, 
ami should join in a conveyance to the 
third of land given to her by her father, 
but unconveyed by him. At the time the 
exact condition of the estate was unknown.

—Before the deed to the sons was executed, 
the solicitor of the deceased present at the 
meeting explained to the daughters their 
legal rights ami the effect of the deed.— 
( in the true condition of the estate lieing 
subsequently ascertained, the plaintiff sought 
to have the conveyance set aside. Held, 
that the agreement as a family arrangement, 
entered into for the purpose of giving effect 
to the intentions of the deceased, without 
fraud or misrepresentation, should In* upheld. 
Sears v. Ilicks, 3 Eq., p. 281.

Intestates' Instates Act, C. S. VMM,
c. 161 K. lie ! in « tale It t\ ing no wi low, 
«•tic son, three daughiers and one grand
daughter, daughter of a decea-e 1 daughter.

Held the word "children" in the clause 
beginning "and if there lie no widow" in

_• , the In C late ' Hu ate Act (\ S. 19113 
v. I I include, gran 1-elul Iren and that 
K.' rand-daughter was entitle 1 t • the share 
.. the personal estate which her mother 
wo.tl 1 have received if living. In re Estate 
Du i l Kennedy 40 p. 137.

Next of kin Childless intestate leav
ing father and mother Where a child 
die I in'estate and unmarried entitled to 
pcr- inal estate, leaving a father, mother, 
brothe and sister, the father is entitled 
as the next of kin in the first degree to the 
whole of the personal estate exclusive of 
all V s. - This rule of construction, 
as to the distribution of personal property, 
ha- n h been in any way altered by any 
pro. i ion of the Married Women’s Property 
Ad, 1S95. -(Per 11 ailing ton, Landry, Barker, 
McLeod and Gregory jj.) -Held i per Tuck 
C. J. , th v the father and mother, as next 
of ki-.i, share equally in the distribution. 
Erudit v. Erwin, 36, p. 366

DDNATIO MORTIS CAUSA.
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DOWER.
Admeasurement — Laches — Statute 

of Limitations -The husband of the peti
tioner gave a mortgage of a piece of land 
in which the petitioner did not join.—The 
husband died in 1859 owning the equity 
of redemption, and the petitioner remained 
in possession of the mortgaged premises 
from then until 1870.—In 1891 she brought 
the present petition for the admeasurement 
of her dower in the land.—The mortgage 
was foreclosed.— Held, that twenty years 
having elapsed since her husband’s death, 
or at least since sh' ceased to occupy, 
the petitioner’s right to bring an action at 
law by writ of dower was extinguished bi
section 3 of chapter 84 C. S. and that by 
analogy the present petition was barred 
in equity. In re Margaret McAfee, Eq. 
Cas., p. 438.

Admeasurement Monetary equiva
lent —Where commissioners to admeasure 
dower reported that it was difficult and 
not advisable to set off the widow's dower 
in the premises, the report was referred back 
to them to state what the value of her 
dower was in the premises. In re Perthia 
J. Cushing, 1 Eq., p. 163.

Admeasurement Money equivalent
Report of commissioners -Under Act 

•*>3 Viet., c. 4, s. 237 et seq., a widow will not 
lie compelled to take money in lieu of land 
because such a course will be more satis
factory or profitable to the owner of the 
land subject to dower. -Affidavits upon 
questions of fact inquired of or relevant to 
an inquiry by commissioners to admeasure 
dower cannot be read on a motion to confirm 
their report. In re Kearney, 2 Eq., p. 264.

Adultery Innocent bona fide re
marriage on reasonable grounds A wife 
voluntarily separated from her husband 
after having lived with him for three years.

-Nine years later she married again, know
ing that her first husband had married, 
and believing that he had obtained a divorce 
from her and that she was at liberty to 
marry.—Subsequently she learned that her 
second marriage was illegal, and she imme
diately left her second husband.— Held, 
that under the Stat. 13 Edw. I, c. 34, the 
dower right of the wife in the estate of her 
first husband was not barred by her subse
quent cohabitation with another, as she 
acted bona tide, believing, on reasonable 
grounds, that she was legally entitled to 
marry again. Phillips v. Phillips et al, 
4 Eq.. p. 115.

Agreement of life estate in lieu of 
dower -Statute of Limitations Statute 
of Frauds—An assignment of dower bv 
verbal agreement is valid, and under such 
assignment the widow may take any part 
or even the whole of the descendent lands. 
—Where the heir-at-law permits the widowSee GIFT.
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of the owner of the fee to occupy the whole 
of the estate during her life, under a verbal 
arrangement with the heir understood to 
be in lieu of dower, but with no definite 
agreement or understanding to that effect, 
the widow's possession is not adverse to 
the heir-at-law, and the Statute of Limi
tations will not run against the right of 
entry.—(Per Hanington, Landry, Barker 
and Gregory JJ., Tuck C. J. and McLeod 
J. dissenting.) Lloyd v. Gill is el al, .‘{7, p. 
190.

Bequest in lieu of dower —Divesting 
clause in case of re-marrlage —A testator 
by his will gave a lot of land with house 
thereon and personal property to his wife 
absolutely.—The residue of his estate he gave 
to trustees in trust for his sons.—The will 
then provide 1 that the devise and bequest 
to his wife should be in lieu of dower, and 
that if she married again the property devised 
to her should vest in the testator's trustees 
for the benefit of his sons.— Held, that if 
the wife elected to take the benefits given 
her under the will in lieu of dower, they 
must he accepted in lieu of dower and no 
right to dower would survive even though 
the property should divest by remarriage. 
Leonard v. Leonard, 1 Eq., p. 57t>.

Mortgage, Foreclosure of Wife's 
dower barred for want of appearance 
and defence -Where a married woman 
joined with her husband in a mortgage of 
his freehold property, and the husband 
afterwards gave a second mortgage on the 
property in which the wife did not join, 
on motion for foreclosure and sale, both 
husband and wife being joined as defendants, 
/«'(/, that the wife's dower was barrel on 
the ground that she h i 1 not appeared and 
defended the action.—Quaere:—Under the 
circumstances would the wife’s dower be 
completely barred by the ordinary order for 
foreclosure and sale. Vaughan v. Parker, 
43, p. 442, C. D.

Mortgage —Payment to wife of part 
of loan to secure release of dower
Money paid to a wife by her husband to 
secure her execution of a mortgage of lands 
of which she is dowable under an agreement 
that she was to receive half of the money 
advanced is not money received by the 
wife from her husband during coverture 
within the meaning of the qualifying part 
of sub-section 2 of section 4 of chapter 7S of 
C. S. 1903 and if an honest and bona fide 
transaction entered into in good faith, cai
llot be impeached as a fraud against the 
husband's creditors. Cormier v. Arsineur. 
3\ p. 41.

Partition suit—Dowresi. Joined Bar 
of dower —Quaere: Whe.her the inchoate 
right of dowpr of the wife of a tenant in 
common is barred by a sale of the land in 
a partition suit to which she is made a 
party. Çiose v: Close el ai, Eq.- Cas., p. 411.

Partition suit—Joining wife of tenant 
in common —The wife of a tenant in com
mon in land sought to be sold in a partition 
suit should be a party to the suit. Hanna- 
ghan el al v. Hantiaghan el al, 1 Eq., p. 302.

Partition suit -Right to add dowerss
—A suit may be brought for partition of 
land and assignment of dower, * and the 
dowress should lie made a party to the 
suit. Wood et al v. Akerley et al, Eq. Cas., 
p. 30T».

Partnership property —Realty purchased 
by partners with partnership funds for 
partnership purposes must be regarded as 
personal estate in the absence of an agree
ment io the contrary, and consequently is 
not subje t to dower. In re Cushing Estate, 
ex parte Beit Ilia J. Cushing, 1 Eq., p. 10'2.

D1RF.SS.
Bond executed to stifle criminal pro

secution of brother s,, Smith v I 
Banking i 'o 1 Eq. p. 17.

Chattel mortgage executed under pres
sure A lease of store premises was obtained 
by plaintiffs through a guarantee of pay
ment of the rent by defendant.—Subse
quent!'. at plaintiff's request defendant took 
out in his own name a lease of the premises 
for a further term of four years upon an 
agreement to assign it to them in considera
tion of their purchase from him of an auto
matic electric piano.—The purchase price 
was *750, upon which a payment of $100 
was to lie made. —The cash payment sub
sequently was waived and notes for the full 
amount of the purchase money given.— 
After the purchase, plaintiffs incurred an 
additional indebtedness to the defendant 
of about $400.—This amount, together 
with the notes, some of which were overdue, 
was outstanding when the plaintiffs asked 
for an assignment of the lease.—This the 
defendant demurred to giving, desiring to 
retain the lease as security.—The plaintiffs 
then, but against the defendant's advice 
executed a chattel mortgage of their stock- 
in-trade to him, whereupon he made the over 
lease to them. —llehl, that the chattel 
mortgage could not be set aside on the 
groun 1 of having been obtained by coercion. 
Pelropolous v. E. E. Williams Co. Ltd., 3 
Eq., p. 3 I J.

Judgment, Confession of, obtained
un 1er p *essure 3e< R igers x 
37 !•. 23,

CASEMENT.
Alleyway—Implied grant in lease—

A s;u:e, tw.» rooms and cellar connected with 
the store by hatchway and stairs were 
lea,el to the plaintiffs "with the privileges
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and appurtenances thereunto belonging."— 
The rooms communicated with the store, 
and a door in one of the rooms opened off 
an alleyway leading from the street to the 
rear of the premises.—A coal shute to the 
cellar also opened off the alleyway which 
was sufficiently wide to allow coal being 
carted to the chute.—The alleyway was 
part of the lot upon which the demised 
premises were, and was in the ownership 
and possession of the defendant lessor at 
the date of the lease.—For many years 
previous to the lease the door off the alley- 
way had been used by occupiers of the 
premises, including the defendant who in 
occupation at the date of the lease, and coal 
hail always been carted by them to the 
chute.—The defendant now sought to build 
upon the alleyway to the extent of blocking 
up the alleyway door and tireventing access 
to the chute by carts.—In an injunction 
suit to restrain the defendant from erecting 
the building he contended that the alleyway 
door was not necessary for the convenient 
use of the premises; that coal could be put 
in the cellar by wav of the front door and 
hatch, and that a right to the use of the 
alleyway did not pass in the absence of an 
express grant.— llrld, that the tenant was 
entitled to the unimpaired use of the alley- 
way since it was in use at the date of the 
lease as an easement belonging to the pre
mises. Jones v. Hunter, 1 Eq., p. 250.

Aqueduct and use of spring License 
Revocation of The lower anil the upper 
half of a lot of land were respectively con
veyed to separate purchasers.—In the deed 
of the lower half the grantor reserved to 
himself, his heirs and assigns, the right of 
way to convey water by aqueduct or other
wise from one of the springs on the lower 
lot to the upper lot.—The easement was 
assigned in the deed of the upper lot.—On 
the lower lot were two springs known as 
the front and back springs.—It was agreed, 
and acted upon, by the purchasers of the 
lots that the back spring should be set apart 
for the exclusive use of the owner of the 
upper lot under the reservation in the deed 
of the lower lots. Plaintiffs and defendants, 
becom.ng respectively the owners of the 
lots, entered into a parol agreement for 
the construction by the defendant of a 
a pipe from the front spring to her house, 
to be tapped on her land by a pipe leading 
to the plaintiff's house.—The plaintiff paid for 
the pipe connecting with his house and for 
the part of the main pipe from the spring 
to the dividing line between the lots, and 
the defendant paid for the remainder.— 
The flow of water to the plaintiff's house 
having lieen stopped by the defendant, the 
plaintiff forbade the defendant the use of 
the front spring.—In the plaintiff's bill it 
was admitted that the defendant was entitled 
to use the back spring. - Held, that the 
agreement between the original purchasers 
of the lots to limit the easement to the back 
spring was binding upon the defendant; 
and that the license to the defendant to

use the front spring was revocable upon 
the plaintiff making equitable compensation 
fixed by the Court to the defendant for her 
expenditure under the license. Where li- 
cense is given to lay pines on another's 
land to convey water to the licensee's land 
the burden of repair rests in law upon the 
licensee, and it is a revocation of the license 
to refuse to the licensee permission to go 
upon the licensor's land for the purpose of 
making repairs. Miller v. Cronkhite, 2 
Eq., p. 203.

Aqueduct - Lease Adverse posses
sion Statute of Limitations — In 1864, 
R. Ib, owner of lot S, conveyed the northern 
part thereof to M., together with the privi
lège of taking water thereto through a pi|>e, 
which M. was empowered to build, from a 
spring on the southern part of the lot.—By 
mesne assignment M.'s lot, with the water 

rivilege, became vested in J. Ib—In 1871 
e executed to S. for 21 years, with covenant 

for renewal, a lease of the spring, with the 
right to lay a pipe therefrom through the 
southern part of l,ot 8 to Lot 9.—The owner
ship of the southern part of Ixit 8 was then 
in 11., and in 11105 became vested in the 
defendant.—In 1872, S. built a pipe from 
the spring across H.'s land to Lot 0, and 
it has been in uninterrupted use ever since, 
a period exceeding 20 years.— In 11104 Lot 9, 
with the lease, was assigned to the plaintiffs. 
The plaintiff’s predecessors in title always 
rested their right to the easement on the 
lease and not uu n adverse user. Held, 
that in view of the known facts, the plain
tiff’s right to the easement could not be 
supported on the presumption of a lost 
grant and a continuous uninterrupted user 
for over twenty years referable to that title. 
— Held (per Hanington J.), that assuming 
the plaintiffs were entitled to the easement 
as claimed, the erection by the defendant of 
a building on his land as proposed was no 
infringement of the plaintiff s nght for which 
an injunction ought to be granted, l.oggie 
v. Montgomery, 3 Eq., p. 238; 38 N. lb R., 
p. 112.

Right of way for specific purposes
Plaintiff claimed a right of way oxer a private 
road of several hundred feet in length, in 
part on land of defendant adjoining plain
tiff's land, anti leading from a public highway 
to lots comprised in part by defendant’s 
land, sold by defendant's predecessor in 
title, B., under a conveyance reserving to 
the grantees the use in common of the road. 
—The evidence of plaintiff's predecessor in 
title, K., was, that shortly after the sale 
of these lots, he moved back on his land his 
farm house and fence, to widen the entrance 
of the private road at its junction with the 
highway, under an agreement with B., 
concurred in, as he believed, by the owners 
of the lots, that he, K., should have for so 
doing, a right of way with them over the 
road.—B. denied that an agreement was 
concluded, and his evidence was corroborated 
by H., a former owner of the lots, and by
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<1 rafts of an agreement, containing altera
tions indicating that the parties were merely 
in treaty, and providing for the maintenance 
ni the road by K., in common with the 
Mwners of the lots, an obligation disclaimed 
bv plaintiff, and for a conveyance by K.,
■ >f the part of his land to be used for widening 
the entrance.—This conveyance was never 
made, and the land was included in the con
veyance to the plaintiff.—The road had been 
used, from the time of the alleged agreement, 
by K. and plaintiff in connection with a farm 
house, situate about two hundred feet from 
the phbllc highway, until it was torn down, 
and the plaintiff had used, but not without 
interruption, the road for about 15 years 
fur a considerable part of its length.—Shortly 
after the date of the alleged agreement, 
fences, with gates, crossing the road at 
separate points a considerable distance 
from its entrance, were erected by H. without 
objection by K,—IIeld, that the easement 
or user proved having been simply for the 
purpose of gaining access to the farm house, 
it would cease when the farm house was 
destroyed and was not an easement for all 
purposes. Fairweather v. Robertson, 2 Eq., 
p. 4L! Reversed 36 N. B. R., 548, but 
restored by Privy Council.

Right of way—Private road—'Hie suc
cessor in title of the owner of a block of 
land containing twenty-five acres, which 
had been laid out oil a plan in lots with in
tended streets running through it, is estopped 
from denying that a purchaser of a lot 
described as abutting on one of the in
tended streets is entitled to use it as a right 
of way, although it is not used as a street 
and nothing has been done to it with the 
intention of making it a public street, liudd 
\. Johnston, 4‘2, p. 485.

Uee of walls to support joists Pre
scriptive right Increased use of wall
The plaintiff, McG., and the defendants, 
the \V. F. C<>., are the owners of adjoining 
loth which originally comprised one lot. 
—On each lot ,s a building which entirely 
covers its whole area. -The wall about which 
this dispute has arisen is used as the northern 
wall of the plaintiff's building and the south
ern wall of the defendants’.—It is clear, 
however, from the evidence that it stands 
entirely on the plaintiff's lot.—In 1877 
the buildings on these two lots were destroyed 
by tire, the foundations, however, lieing 
left standing, and when the buildings were 
rebuilt, immediately after the fire, these 
old foundations were used, the walls were 
rebuilt on them, and the then owner of 
the defendants' lot used the wall in question 
as a support for the joists of the building 
he constructed.—The original lot was first 
divided in 1833 when the part now owned 
by the plaintiff was conveyed to one T. P. 
who continued to own it down to the time 
of his death in 1875.—T. P. died intestate 
leaving him surviving a widow and five 
daughters.—In 1896 this piece of property 
became vested m one of these daughters

by a conveyance from all the heirs of T. P. 
to her.—In 1899 she and her husband con
veyed it to one IÎ. F. J., who was acting 
for the plaintiff and later on in the same 
year conveyed it to him.—The eldest daugh
ter of T. P. l>ecame of age in 1876 and the 
youngest in 1887.—One of the daughters 
married before she reached her majority. 
—Held, that while the wall in question is 
entirely the property of the plaintiff and is 
not a party wall, the defendants have an 
easement for the support of the joists of 
their building in the wall as constructed 
after the fire in 1877, it having been openly 
and uninterruptedly used for that purpose 
for a period of more than twenty years; 
that a lust grant must be presumed to which 
this user would be referred.—Semble, the 
plaintiff when he purchased the building 
in 1899 had at least constructive notice 
of this easement. Held, also, that as the 
youngest daughter of T. P. became of age 
in 1887, over twenty two years before this 
action was commenced, the grant might have 
been made at any time during the two 
years succeeding her attaining her majority; 
and further that coverture does not bar the 
presumption of the making of this grant. 
—The defendants recently constructed an 
elevator in their building, and for that 
purpose let beams or joists into the wall 
in question and used it for the support of 
the elevator. —Mandatory injunction granted 
for the removal of these beams or joists. 
McOoffigan v. Willett Fruit Co. el al, 4 Eq.,

EDUCATION.
See SCHOOLS.

EJECTMENT.
Action in Chancery re title R. filed 

a bill in equity praying that M. might be 
restrained from asserting title to a lot of 
land, and that R. might be declared to be 
entitled to the lot in fee simple. -The judge 
in equity directed that R. bring an action 
of ejectment against M. to try the title.

Roth parties failed to prove a documentary 
title, and relied upon, and gave evidence 
of title by possession.—On questions sub
mitted the jury found that R. and his pre
decessors in title had been in possession 
of the lot since 1876.—On this finding the 
trial judge ordered a verdict to be entered 
for R. -Held, that the direction was right, 
and the Court was not obliged to treat the 
action under the order of the Equity Court 
as an ordinary action of ejectment, and 
assume the defendant to be in possession 
and nonsuit the plaintiff on failure to prove 
title. Robertson v. Miller, 85, p. 686. 
Note—Rill in Equitv dismissed, see 35 S. C. R. 
H(l
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Appeal Verdict for defendant In an
action <>f ejectment, where the verdict is 
for the defendant, the Court will not ordi
narily grant a new trial, unless special 
circumstances exist which prevent the plain
tiff from bringing another action. (Per 
Hanington, Landry. Barker, McLeod and 
Gregory JJ.)—Held (per Tuck C. J.), that 
where material evidence has been improperly 
received a new trial should lie granted. 
Tobique Salmon Club v. McDonald, 30,

Deed by metes and bounds Reference 
to former grant 1
brought against one of the heirs of a former 
owner, the description in the deed relied on 
described the land by metes and bounds 
which included the lot in question, ami these 
words were added, “being the same land and 
premises . . sold and conveyed by F. 
to P. -The conveyance from F. to I*. ex
cepte 1 this lot, but the grantors of the deed 
claimed title to it from other sources.— 
Held, the description by metes and bounds 
would govern and the title to the lot would 
pa- under the deed. Chide el al v. Aduev 
el al, 311, |c 113.

Defence on equitable grounds Agree
ment of sale Injunction tin an appli
cation for an injunction order, in a suit for 
the spécifie performance of an agreement 
for the sale of land, to restrain an action of 
ejectment by the vendor to recover pos
ses-.!' n of the land, the Court ordered that 
on the defendant confessing the action of 
eject men* the plaintiff should lie restrained 
until further order from taking possession; 
otherwise the application should be dis
missed. Freeman v. Stewart, 2 Lq., p. 305.

Defence on equitable grounds Agree
ment of sale and purchase In an . ion
of ejectment where the defendant pleads 
he is entitled to possession on equitable 
grmnds under an agreement of purchase 
which he is ready to carry out, and the 
judge trying the case without a jury finds 
that the plea is proved, it is proper under 
section 131 of cap. Ill, C. S. ISM3, to order 
a verdict for the defendant, although the 
legal title and right to possession is in the 
plaintiff, ami the effect of verdict is to 
deprive the plaintiff of the costs of the eject
ment. Souci v. Ouillette, 37, p. 31)3.

Evidence Declaration by deceased oc
cupant made on the premises The
declarations of one in adverse possession 
made on the premises while in occupation 
importing a claim of a statutory title in 
himself are admissible in an action of eject
ment against his representatives to support 
the presumption of title from possession 
whether they are against interest or not and 
whether made before or after the statutory 
title accrued. Randle et al v. McNeil et 
al, 3H, p. 4()fi.

Evidence—Failure to prove appoint
ment of liquidators through whom title

came— P. by his will made in 187!) and 
registered in 1883 devised the land in dispute 
to the defendant M. 1). for her life, she being 
then in possession, on condition that she pay 
a certain sum of money to a person named 
at a time specified, and on her death, or in 
default of payment, to W. H. P. in fee.— 
There was no evidence whether M. I). paid 
the money or not, but she remained in 
possession of the property, and there were 
other circumstances from which it was 
assumed that she did.—W. II. P. mortgaged 
the property to B. in 18!)5.—This mortgage 
was foreclosed in equity, in which suit 
M. 1). was joined as a defendant.—The bill 
was taken pro confessa for want of an appear
ance and a decree for sale made.—At the 
sale under this decree W. H. P.'s wife became 
the purchaser, and. in 18!)7 she mortgaged 
to the Globe Savings anil Loan Co. The 
Globe Co., through liquidators, assigned 
the mortgage to the plaintiffs, anil they sold 
under the power of sale and acquired through 
a third party any title that could be derived 
from that source.—No proof was given of 
the liquidation proceedings or the appoint
ment of liquidators.—In an action of eject
ment by the plaintiff against M. I). and her 
husband the trial judge held that, assuming 
the interest of M. 1). in the property to 
have been foreclosed by the equity suit, 
the plaintiff, by failing to prove the liquida
tion proceedings or the appointment of 
liquidators, made out no title which entitled 
i! to eject the defendants in possession, 
and ordered a nonsuit. —Held, on an appli
cation to set aside the nonsuit and enter 
a verdict for the plaintiffs, that the nonsuit 
was right. The Colonial Investment and 
Loan Co. v. De Merchant ct ul, 38, p. 431

Guardians Defence of possession by 
Infants personally In an action of eject
ment the plaintiffs claimed title as the guard
ians of infants appointed bv the Probate 
Court. At tin time the action was brought, 
the infants, who were each over fourteen 
years of age, were living with the defendant 
who occupied the premises in question 
with their consent and approval. Held, 
that the defendant could not set up as a 
defence, that < n equital le grounds lie was 
entitled to possession for the infants as 
against the plaintiffs, and that the plaintiffs 
had no title, the I n bate Court having acted 
without jurist lid ii n in uppi inting them 
guardians. I'nrlotte et al Guardians etc. 
v. LaPoint, 38, p. I ID.

Landlord and tenant Covenant to 
pay for improvements Holding over—
The plaintiff, the lessor in a lease (which is 
a renewal of a former lease of the same 
premises> containing a covenant to renew 
at the end of the term or pay for improvements 
“here!of. rc erected, or which may be here
after erected or made by the said C. (the 
lessee)."- The improvements to be valued 
by two disinterested persons to be chosen 
by the parties, which two persons, in case 
of disagreement, were to choose a third,
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the appraisement of whom or any two of 
lum to he conclusive as to the value.— 

The lessor having determined not to renew, 
appraisers were appointed by the parties, 
nid they failing to agree appointed a third.— 
The three met, and the appraiser of the 
plaintiff and the third chosen agreed on the 
-.urn of 12,500 as the value of the improve
ments, which sum the plaintiff tendered and 
the defendant refused to accept.—The 
defendant also refused on demand to give 
up p-«session, and the plaintiff brought 
ejectment.—At the trial, without a jury, 
the judge found that improvements for 
which the defendant was entitled to compen
sation had not been considered by the 
appraisers and the appraisement was not 
full and complete.—In addition to denying 
the plaintiff’s title the defendant by plea, as- 
serte 1 the right to hold possession on equitable 
grounds, and asked to have the award set 
aside, and a renewal lease decreed to be 
executed.—Held, that the lease neither 
expressly or impVedly gives the defendant 
the right of possession claimed, and the 
facts .lo not entitle her on equitable grounds 
to retain possession, or on this application 
to have the award set aside or the relief 
asked for.— Held also that section 289 of 
S. (\ Act of N. B. did not authorize that 
Court to grant relief to the lessee under her 
equitable plea; that such a plea to an action 
. f ejectment must state facts which would 
entitle the defendant to retain possession, 
which the plea in this cause did n"t do. 
Purd\ v. Porter 3S N. B. R. p. 465; 41 
S. (". R. p. 471.

Statute of Limitations—Trustee—J.
purchased and went into possession of the 
property in dispute in 1K78; in IS?.) he mort
gaged it, and in 1880 conveyed the equity 
uf redemption to B. without consideration.

In 1887 (within twenty years of the 
commencement of this action) at the request 

f, and for the benefit of J., the plaintiff 
paid and took an assignment of the mortgage, 
and B., also at the request of J., conveyed 
the equity of redemption to the plaintiff. J. 
and the defendant continued in possession 
down to the bringing of the action, and never 
paid any rent or anything on account of 
the mortgage.—Held, in an action of eject-f 
ment against the defendant, the successor 
in title of J., that the action was not barred 
by the Statute of Limitations and plaintiff 
was entitled to recover. Steve ns v. Jeffers, 
38, p. 233.

Tenant under agreement of purchase
Default—XV. we it into po.c im of a 

lot of land under an instrument in writing 
whereby it was agreed that the purchase 
money va to be paid in four equal install
ments in six, twelve, eighteen and twenty- 
four months. ! i wa alsi agreed that XV. 
was to lie tenant at will, and that he should 
remain in possessif n until default in the 
payment of any of the installments.— Held, 
that XV. was not a tenant at will, or a tenant 
for a fixed term so as to be subject to the

ELECTIONS. 302
provisions of the Summary Ejectment Act, 
C. S., c. 83, or amending acts. Winslow 
v. Nugent, 30, p. 356.

Title from mortgage given by married 
woman but Imperfectly acknowledged
A purchaser under a m irtgage of the property 
of a married w -man, executed by her while 
living with her husband prior to the Married 
Woman's Property Act of 1S!)Ô (5S Viet., 
c. 21), not appearing to have been executed 
with the consent of lier husband and not 
acknowledged as the statute requires, cannot 
maintain ejectment against the m irtgagor. 
Everett v. Everett, 38, p. 390.

3'own of Grand Falls -Squatting on 
common -Certain lands were by Order in 
Council and Act of A numbly vc ted in the 
Municipality of Victoria for the use and 
laenefit, as a common, of the inhabitants 
of the Town of Grand Falls.—By subsequent 
legislation they were transferred to anti 
vested in the Town of Grand Falls "to the 
same extent as was given to the said Muni
cipality."—By another avi a portion of the 
common without the town limits was trans
ferred to the said town.—Upon the land 
within the town limits the defendant entered 
and commenced to erect a house.—The 
plaintiffs thereupon brought ejectment.— 
Held, (lj that the acti >n of ejectment would 
lie; (2) that the evidence shewed sufficient 
demand of possession; (3) that it was not 
necessary to make a tender for improvements 
as the Act 3S Viet., e. 12, only applied to 
improvements on the land at the time of 
its passage; .1) that the Act 59 Viet., c. 09, 
does not abridge or take away any of the 
rights to the common within the town. 
Town of Grand Falls v. Petit, 34, p. 355.

Verdict against weight of evidence—
On the trial of an action of ejectment where 
the plaintiff claimed title by adverse pos
session, the judge in charging the jury, told 
them that if what the plaintiff stated was 
true it would be difficult lor them to find the 
defendant's holding to be open and adverse 
to the plaintiff.—The jury, however, found 
that the defendant had title by adverse 
possession.— Held, that the verdie; was 
not perverse, but there should be a new 
trial, as it was against evidence. Porter 
v. Brown, 36, p. 585.

ELEC n DNS.
1. Parliamentary.
2. Municipal.

1. Parliamentary.

Controverted Elections Act (N. B.)— 
Costs on rule setting aside order for 
hearing—The c -sts on a rule setting aside 
an order fixing time for hearing under the 
New Brunswick Controverted Elections Act,
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C. S. 1903, c. 4, s. 15, include the costs, il 
any, of the order set aside, and the applica
tion to set it aside, but .lot the costs of 
subpoenaing witnesses, etc. for the trial 
fixed by the order so rescinded, unless a 
special order be made.—The Court will 
not rehear or alter its order after it has been 
made and entered, provided that it accu
rately expresses the intention of the Court. 
Owe is v. Upliant, 39, j ». 2S1.

Controverted Elections Act (Dom.)— 
Extending time for service -An election 
petition filed in the clerk's office on the 17th 
of December was sent to the petitioner at C. 
by registered letter on the 20th, and was 
received at the post office at C. on the evening 
of that day, but for some reason that was 
not explained, the letter was not delivered, 
and the petitioner had no knowledge of its 
receipt until the 27th, the last day for 
service.— Held, that an order extending 
the time for service was properly made. 
McAllister v. Reid, 35, p. 390.

Controverted Elections Act (Dom.)— 
Extending time for personal service —
Under substituted section 10 (s. 8, of c. 20, 
Acts 1891 ), of the Dominion Controverted 
Elections Act, a judge of the election Court 
has jurisdiction to extend the time for per
sonal service of the petition on the ground 
of special circumstances of difficulty in 
effecting service, if it appears there was 
a bona fide attempt t< erve and ordinary 
diligence is used in trying to effect a service, 
even though it is shown that the petition 
was not delivered to the officer for service 
for four days after i was filed, and during 
the whole period allow® 1 by the section 
for service the reipondeit was a or in the 
vicinity of his residence, and «made no 
attempt and colluded with no person to 
avoid service, and might have been served 
if more than ordinary diligence had been 
used. Nason v. Wilmot, 35, p. 157.

Under sccdon 8 of c. 20 of 54-55 Viet, sub
stituted for s. lOof the Domini >n Controvert
ed Elections Act K. S. C. c. 9 the Court h i; 
jurisdiction to make an order for sub tiaue 1 
personal service where .he application fur the 
order i; not made until after the time alii we l 
for personal service has expired. — The 
order is not bad because it omits to 
fix a time within which the substituted 
service must be made.—Here the petitioner 
by reason of a deception pracli c 1 upon him, 
erroneously believed a personal service 
had been effected and am we 1 five days 
after the extended time to elapse before 
taking out the order for substituted service. 
— Held, it was not too late. McLeod v. 
Gibson, 35, p. 37ti.

Controverted Elections Act (Dom.)—
Petitioning -In the matter of an election 
petition under the Dominion Controverted 
Elections Act, held, (1) that the failure 
to file for the petitioner a copy of the pre
liminary objections to the petition (R. S. C.,
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■. 9, s. 12, N. B. General Rules of the Election 
< ourt, Easter Term, 1887, 12) was waived 
by the taking of subsequent proceedings 
before raising the question, but, in any case, 
it was only an irregularity that could be 
. mended, and the respondent was allowed 
to file such copy nunc pro tunc; (2) that 
'he affidavit of the petitioner was sufficient 
notwithstanding that it did not set out the 
reasons for deponent's belief as to the facts 
sworn to therein; (3) that the fact that 
the petitioner had himself been guilty of 
corrupt practices did not preclude him from 
being a petitioner;(4) that the petitioner's 
affidavit not having been lead over to him 
and he not being acquainted with its contents, 
il was in fact no affidavit.— Also, that as 
the affidavit was false and untrue, it was 
an abuse of the proeess of the Court, and 
the petition was dismissed.—(VanXVart J. 
dissented.) Alexander v. McAllister, 34, 
p. 1G3.

Controverted Elections Act (N. B.)— 
Posting in Registry Office—Posting a 
copy of an election petition in the vestibule 
of a building owned by the county, part of 
which is occupied as the county registry 
office, and part as chamliers of the County 
Court judge and pari for other county pur
poses b not "posting in the registry office," 
although such vestibule is within the main 
walls of the building an 1 was de-ignated by 
the registrar of dee is as the place for posting 
notices to be posted in hi- office.—Publica
tion by po- big made by the sheriff thirty- 
five d iy after receipt of the copy of the 
petition from the clerk cf the pleas C bad 
under . b of the Act, requiring the petition 
to be pul dished "forthwith", the delay being 
due to error • i the part of the sheriff. Owens 
v. Upham, 39, p. 344.

Controverted Election» Act (N. B.) 
Publication of Petition Publication of
an election petition in three consecutive 
s'Uvs Of a weekly paper is not publication 
‘f -r three c msevutive days" and, therefore, 
not sufficient under s. 81 of "The New Bruns
wick Controverted Elections Act," C. S. 
1903. I Herbert v. Hanintfnn, 11 N. B. R. 
321 ! II iwed —And where publication of the 
petiti ’ii i-. insufficient, an order cannot be 
made fixing the date of trial. Owens v. 
Upham, 39, p. 198.

Deposit mad'* by friend of candidate
Ownership of fund—A. loane 1 B, a 

candid ite for elec,ion to the Commons of 
Canada, the sum of $20.) to depo. it with the 
returning officer as required by R. S. C. c. 8 
s. 22.—B. w; not cleccd but received a 
sufficient number of vote to entitle him to 
a return of thy money so depo ited—Before 
the money was paid over C. a judgment 
creditor of B. garnisheed the money in 
the hand- of the returning officer.—Held 
(Landry J. dissenting) that the money 
deposed belonged to A. not B. and the 
attaching order was properly set aside. 
Ex parte Peck 33 p. (123.
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2. Municipal.

Canada Temperance Act—Scrutiny of 
ballots Boxes lost or stolen —< )n an

plication to a County Court judge for a 
rutiny of ballots in an election for the 

• ical of the Canada Temperance Act, 
held (Tuck C. J. dissenting), that secondary 
. . idcncc of the ballots contained in lost 

stolen ballot boxes was properly receiv
able. Ex parte LcBlanr, 34, p. 88.

Candidates for councillors —A licensed
It under the second part of the Canada 

Temperance Act is disqualified from being 
member of the municipal council.—(Per 

Tuck C. J. Hanington, Landry, Barker ami 
McLeod JJ.)—An inspector under the 
C unda Temperance Act appointed by the 
municipality i disqualified from being a 
member of the municipal council.—(Per 
Tui k C. J. Landry, Barker and McLeod 
|| 1 Ex parte Williams-, In re Dickie 38 
p. 150.

Fredericton—Civic elections—By the
A i 22 Viet. e. 8 s. 24 (1859) it is provided 
that any candidate or any elector dissatisfied 
with the decision of the presiding officer in 
ci. election for mayor etc., in the city of 
F. may within ten days after the election, 
make application in writing through the 

y clerk to the council, setting forth the 
cause o' the complaint and demanding 
an investigation thereof, and by s. 11 of the 
amending Act 20 Viet., v. 33 (181,3) it is 
provided that no petition complaining of 
an undue election shall be inquired into by 
tiie city c >uncil unless within two hours after 
the declaration a protest against the return 
i . delivered to the presiding officer stating 
tin grounds of the protest; and confines the 
inquiry to the grounds stated in the protest.

Held, on an application for a mandamus, 
that the city council was not justified in 
re'"u ing to grant an investigation on a protest 
till-1 demanding a recount of the ballots 
cast, and assigning as a cause of complaint 
that certain ballots were accepted which 
were illegal in that they were not in accord- 
au.-c with the law relating to elections in 
the city of F., on the grounds that the council 
had no jurisdiction to hold a recount, and 
that there was no specific statement of 
gmunds in the protest.—The council cannot 
inquire into grounds stated in a petition 
praying for an investigation which have not 
been stated in the protest delivered under 

11 of 20 Viet., c. 33. F.x parte Farrell, 
42, p. 478.

Municipal election—Ixiss of vote by 
negligence of civic officer—An action 
will lie when one is deprived of his right to 
vote at a municipal election by the negligence 
of another.—A municipal corporation is 
answerable for the negligent performance 
of his duties by one of its officers, who is 
appointed and removable by it, even where 
the duties, the negligent performance of 
which gave rise to the action, were imposed
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by the legislature and not by the corporation. 
—(Per Tuck C. J., Landry and McLeod JJ., 
Hanington J. dissenting.) Crawford v. The 
City of Saint John, 31, p. 500.

Protest against election —Municipal 
by-law—A by-law of a municipality respect
ing elections provided that an elector might 
file a protest against the election of a coun
cillor with the county secretary within twenty 
days after the election; that the protest so 
filed should be read before the cuincil on 
the first day of the first session after the 
election, ami in case a majority of the 
council considered there was sufficient ground 
of complaint it should appoint a committee 
of three members to examine into the matter 
and report to the council.—The by-law also 
provided that the council might adjourn the 
investigation from time to time.— Held, 
where a protest was filed and read before 
the council, and a committee appointed as 
provided bv the by-law, and the council 
adjourned without receiving a report from 
the committee or adjourning the inve-tiga- 
tion, the Court refused a rule for a writ to 
prohiliit the council from proceeding to hear 
and determine the protest, at a special 
meeting called for that purpose. Ex parte 
Murehie re Kerr, 42, p. 475.

EQUITABLE ASSIGNMENT.
See CHOSE IN ACTION.

ESTATES.
1. Devolution and Distribution of Kata tee
2. Dower.
3. Partition of Estates.
4. Tenant by Curtesy.
5. Tenants in Common.
Leasehold Estates —See LAN 1)L( >RI) AND 

TENANT

1. Devolution and Distribution of 
Estates.

See DISTRIBUTION OP ESTATES.

2. Dower. 
See IXAVER.

3. Partition of Estates.

Partition suit—Failure to appear and 
support answer.—Costs—Where in a par
tition suit one of the defendants did not 
appear at the hearing, and his answer was 
unsupported by evidence, and was assumed
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by the Court to be unnecessary, he was 
held not entitled to any costs. Shields v. 
Quigley, 1 Eq., p. 154.

Partition suit—Vendor and purchaser
—Costs—Where a suit for partition of 
lands sold previously to the commencement 
of the suit established the exclusive title 
of the vendor, and the suit was not caused 
by any fault of his, the vendee made a party 
to the suit was held not to be entitled to 
deduct his costs from the purchase money. 
Patterson v. Patterson, 3 Eq., p. 1(H).

Refusal to partition amicably—Costs 
of subsequent suit Where a co-tenant 
refused to amicably partition a piece of 
land, and proceeded to strip it of its timber, 
the costs of a partition suit were ordered to 
be paid by him, and made a charge upon 
his share of the proceeds of the sale. Cassidy 
v. Cassidy et al, Eq. Cas., p. 480.

Standing grass. Sale of -During the 
pendency of a partition suit the Court 
will not, in opposition to the tenant in 
possession, order the sale of standing grass 
and payment of the proceeds into court, 
unless it is necessary in the interest of the 
co-tenants. Smith v. Smith et al, 1 Eq., p. 
320.

Title in dispute—Parties Where, in a 
partition nit, the title at law of the plaint iff 
is bona fide in dispute, the Court of Equity will 
not decree partition but will retain the bill 
with liberty to the plaintiff to bring an 
action to establish his title at law.—Quaere: 
as to whether the lessee of a tenant in com
mon should be made a party to a partition 
suit. Ogden v. Anderson et al, Eq. Cas., 
p. 305.

4. Tenant by Curtesy.

Married woman living apart from 
husband Husband's Interest -A married 
woman, being the owner in fee at the time 
of her marriage of a lot of land, was compelled 
to live separate and apart from her husband, 
not wilfully an 1 of her own accord.—Held, 
that while such separation continue 1 she was 
entitled to an injunction restraining her 
husband from enjoying any marital rights 
in the property, or interfering with its 
use and occupation by her. Johnston v. 
Johnston, 1 Eq., p. 104.

Tenant by curtesy initiate, Judg
ment creditor of Foreclosure suit A
judgment creditor, who has registered a 
memorial of judgment, is a necessary party 
to a suit to fore cl o e a mort’tge on land 
belonging to the wife of the judgment debtor. 
Horn et al v. Kennedy et al, Eq. Cas., p. 311.

5. Tenants in Common.

Adverse possession against co-tenants 
—Statute of Limitations -Land was con-
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veyed in fee to two brothers as tenants in 
common.—One brother died on May 9th, 
1879, intestate, leaving him surviving his 
co-tenant, his mother and three sisters, «if 
whom the plaintiff is one.—The mother died 
September 5th, 1876.—The surviving brother 
had from the time of his brother's death until 
his own death on November 8th, 1891), 
exclusive possession and use of the land, and 
the receipt of the rents and profits there
from, without accounting.—He and his 
sisters lived together on premises situated 
elsewhere until his marriage in 1890.—He 
always contributed to their support, but 
the contributions were not meant, ami 
were not understood, to be a share by the 
sisters in the rents and profits of the land. 
—In a suit commenced September 21, 1899, 
by the plaintiff for the partition of the 
land.— Held, that the plaintiff’s title was 
extinguished by e. 84, s. 13, C. S. (Statute 
of Limitations). Ramsay v. Ramsay, 2 
Eq., p. 179.

Chattels Fishing licenses—A Domin
ion Government fishery license for one year, 
without right of renewal, was taken out 
a number of consecutive years by the plain
tiff and defendants until 1899, in which 
year and in the year following, the license 
was taken out and the fishing thereunder 
was carrie 1 on by the defendants. The plain
tiff and defendants owned as tenants in 
common fishing gear used in fishing under 
the license.—They were not partners in 
respect of the license, and each catch of 
fish was divided at the time it was made 
among such of the licensees as assisted in 
it.—The expense of repairing the fishing 
gear was proportionately borne by the 
plaintiff and defendants up to the years 
1899 and 1900, when it was borne by the 
defendants.—In the years 1899 and 1900 
the fishing gear was possessed and used 
exclusively by the defendants in fishing 
under the license. — Held, that the plaintiff 
was not entitleil to a declaration of interest 
in the license, nor to a share of the earnings 
thereunder for the years 1899 and 1900, 
and that the defendants were not liable to 
account to him for profits from the use by 
them of the fishing gear in those years. 
Guptill v. Ingersoll, 2 Eq., p. 252.

Parties Wife of tenant in common -
The wife of a tenant in common in land 
sought to be sold in a partition suit should 
be a party to the suit. Hannaghan et al 
v. Hannaghan et al,I Eq., p. 302. CJ. Close 
v. Close et al, Eq. Cas., p. 414.

Trespass Ouster by co-tenant — One
tenant in common can sue another for tres
pass if there has been an actual ouster. 
Wathen v. Ferguson, 41, p. 448.

Trespass Suit by one co-tenant only
—The plaintiff, a tenant in common with 
others of certain lands, but in possession 
under an agreement with the other tenants 
in common that he was to have possession
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,111 ownership of the lands and all upper- 

ling thereto, is entitled in his own name 
-ue and recover for damages arising from 

' negligent setting fire by defendant on 
"wn land and its spreading to the land 

I ,i i -session of plaintiff. Phillips v. Phil-
lips, 31, p. 312.

ESTOPPEL.
1. By Record.

2. By Deed.

3. By Matter In pais.

1. By Record.

Judgment debtor -The judgme.1t debtor 
in an application to set aside garnishee 

■■'•flings having denicl any wages were 
Lie him from the garnishee would lie there- 

.mer estopped to claim any exemption for 
wage.- due. Ex parte Bowes, 31, p. 7 S.

Judgment, effect of, on bond alleged 
to have been obtained by threat et,.

See Smith v. The Halifax Banking. Co., 
1 Eq., p. 17.

Judgment of inferior Court—The judg- 
nivnt ni an inferior Court is not conclusive 

i between the parties and their privies 
1111 '0 the question of jurisdiction, therefore 

when an-action was brought to the Supreme
i 'iirt against bail given in a cause, which 
had been commenced and tried in the City 
Court of Saint John and the defendant had 
by plea denied the jurisdiction of the said 
( " mrt, and at the trial gave evidence in
apport of his plea, held (per Hanington, 

Landry, Barker, McLeod and Gregory JJ. 
that tlie defendant was not estopped by the 
judgment of the City Court from offering 
uch proof, and that as the plaintiff had 
hosen to rely entirely upon the estoppel 
»• must fail.—The fact that the judgment 

rebel upon by way of estoppel had been 
affirmed upon review by a County Court 

Ige made no difference. Jack v. Bonnell, 
35. l>. 323.

Privilege not availed of — Action 
against bail -The arrest of a person hav
ing privilege by reason of his being an officer 

a Superior Court, under an execution 
uing cut of the City Court of S. is not 

"id, nor does such privilege afford any
ii fence in an action on a limit bond entered 

.nt" by such officer in order to obtain his 
ii-charge.—"Whether defendant Fry could 

; could not legally have obtained his dis-
- liarge when arrested by applying at once 

the Court where his duty held him, not 
having dene so, and having entered into 
the limit bond, he is now estopped from 

' ing behind the bond to avail himself of 
hi defence.”—[Per Landry J.) Dibbleex. 

fry, 35. p. 282.

Railway Act, Award under Jurisdic
tion—In an application under O. XIV of 
the Judicature Act for leave to enter final 
judgment in an action on an award for the 
value of land expropriated by a railway 
c mpany pursuant to the Railway Act, 
C. S. 1903, c. 91, it was objected that the 
award was bad, because the arbitrators 
had not been sworn by a justice of the peace 
for the county in which the lands lie a. re
quire! by s. 17 (7) of the Act.—They had 
been sworn by a per .on, who had in fact 
re-ignel hi» commis.-ion as a justice, but 
was a commis i > er for l iking affidavits. 
—At the e immencement of the pr. cec lings 
before the arbitra ors it was stated in good 
faith that the arbitrators had been properly 
sworn ljefore a justice for the county, and 
that statement was dictated by the c unsel 
for the company to the stenographer, and, 
with the c usent of the counsel for the 
other -i le, entered on the record.— Held 
Iper White and Crockett JJ.), that the 
statutory provision requiring the arbitrators 
to be sworn might be waived and the de end- 
ant company is estopped or precluded from 
objecting on that ground, by what took 
place before the arbitrators.— Held {per 
Barry J.), that the statutory provisions 
requiring the or! it rat* rs to ! e sworn is 
a condition precedent to their jurisdiction, 
and want of jurisdiction can not be waived 
by admission, nor can jurisdiction be con
ferred by e top pel Turney v. Saint John 
and Quebec Rwy. Co., 42, p. 557.

Trial—Consent by counsel—At the
trial of an indictable offence the presiding 
judge has the power to order the Court to 
be adjourned to a place in the county other 
than the court hi.use for the purpose of 
allowing the jury to hear the evidence of 
a witness, who was unable through illness 
to leave his hopse, the counsel for the prisoner 
having consented thereto. R. v. Rogers, 
36, p. 1.

2. By Deed.

Bill of sale obtained by pressure
F. claimed to be the owner of a horse that 
S. had given her for the board of herself 
and child.—S., being indebted to H., left 
the province and H. seized the horse as the 
property of S. under an absconding debtor's 
warrant.—While the horse was in the pos
session of the sheriff under the warrant, 
negotiations were had with H. by persons 
professing to Le acting for F., and a bill of 
sale of the horse was given to H. and the 
horse was returned to F.—The amount 
secured by the bill of sale not having been 
paid, H. seized the horse under the bill 
of sale, and F. brought an action in the 
Kent County Court against H. for a con
version of the horse.—Un the trirl the judge 
told the jury that the only question was, 
who was the < w er of the horse at the time 
it was taken, ard that the plaintiff was not 
estopped by the bill of sale from recovering
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in the action.— Held, on an appeal from a 
judgment affirming a verdict entered on 
a finding on this direction, that the direction 
was right (Landry J. dissenting.) Hammy 
v. Fraser, 37, ]>. 39.

Bond issued by municipality on behalf 
of a constituent parish Set Grimmer 
v. The Municipal it y of Gloucester, 35, p. 293; 
appealed, 32 S. C. R. 305.

Crown —There is no mode by which the 
Crown, apart from statutory authority, 
can convey land, otherwise than l»v it - grant 
under the Great Seal, and it would not there
fore he barred by acquiescence < r adoption 
or recognition of a line to which one cl linv 
to hold adversely. Mersereau v. Swim, 
42, p. 197.

Highway -Plan—User —In an avi m for 
obstructing a highway there was conflicting 
evidence as to its location and user by the 
public.—Part of the defendants' title were 
a lease and an assignment thereof, both of 
which had a plan attached exhibiting the 
highway as locate 1 where the plaintiffs claim- 
e 1 it to lie.—Neither the lease nor the assign
ment made any reference to the plans.— 
The defendants' evidence showed the high
way as actually used in a location differing 
from that shown by the plans.—The jury 
found in favor of the de’end ants, both as 
to location an 1 user.—The learned judge 
who tried the cause lid 1 that as the deeds 
and plans must be read together, the defend
ants were estopped front di paring the 1 ic ition 
of the highway, and disregarding the findings 
of the jury as to its locati »n and user, on lore l 
a ver lict to be entere 1 for the plaintiffs. 
—Held, that the verdict was properly so 
entere 1. (Reversed on appeal 29 S. C. R., 
927. ) Woodstock Woollen Mills Co. Ltd. 
v. Moor el al, 31, p. 175.

Insurance policy Payment of prem
ium by note A condition in a poli v of 
life insurance provided that if any premium, 
or note given therefor, was not paid when 
due the policy should lie void. -A note 
given, payable with interest, in payment 
cf a premium provided that if it were not 
paid fit maturity the p ilicy should for h.vi !i 
be tome v.il; o l the m atari • of th * n >te 
it was partly paid, and an extension was 
grantel, and on a part payment being again 
made a further extension was granted.— 
The last extension was overdue an 1 balance 
on note was unpaid at the death of assure 1. 
—A receipt by the company, given at the 
time of taking the note, was of the amount 
of the premium, but at the bottom of the 
face of the receipt were these words: “Pai l 
by note in terms there if."—While the note 
was running the policy was assigned for 
value, with the assent of the company, to 
the plaintiff, to whom the receipt was de
livered by the assured.—Held, tha_.no estop
pel was created by the receipt; that there 
was no duty upon the company to have 
afforded the plaintiff an opportunity of

paying the premium; find that the policy 
was void. Wood v. Confederation Life In 
surance Co., 2 Eq., p. 217. (Reversed 35 
N. B. R. p. 512, but upheld S. C. of C.)

Landlord and tenant —Landlord'* title
-A les ee cann< t deny his lessor's title and 

set up title in himself in an equitable replica
tion in an action brought by him against 
the lessor for an illegal distress for rent in 
arrear un 1er the lease by alleging and prov
ing (no issue of fraud being raised) that he 
did not understand the effect of the lease, 
and believed that in executing it he was 
completing an option of purchase of the 
demised premises given in a prior lease from 
tlu defendant's prelc.lessor in title.—{Per

, McLeod M . Tuck
C. |. and Landry J. dissenting.) Sivert 
v. Young, 38, p. 571.

Successor in title—The successor in 
title of the owner of a block of land con- 
t lining twenty-five acres, which had been 
laid out on a plan in lots with intended 
streets running through it, is estopped from 
denying that a purchaser of a lot described 
as abutting on one of the intended streets 
is entitled to use it as a right of way, although 
it is nit U'el as a street and nothing has 
been done t • it with the intention »f making 
it a public street. Buil v. Johnston, 42, 
p. 4S5.

Written document. Interpretation of
—A person who went into possession of 
lan I un 1er a written agrément of purchase 
which inter alii agree 1 that he should be 
a tenant at will i- n it eflopped from setting 
up the fact that he is not a tenant at will 
be ■ cisc the document reel as a whole shows 
the character of his hoi ling to be contrary 
to such a tenancy. Winslow v. Nugent,

3. By matter in pals.

Acqulesence — Accommodation prom
issory note -The de'en lant at the request 
of a third party without the knowlc lgc of 
the plaintiff made a promissory note in favor 
of the plaintiff for the third party’s accom
moda'i in —The plaintiff crédite 1 the third 
party with the "ace value of the note an 1 
made some cash advances thereon.—The 
note was subsequently renewed on several 
occ ision^, and on one renewal the defendant 
personally paid the interest to the plaintiff. 
— Held, in an action on the last renewal 
that the objection that there was no con
sideration m iving from the plaintiff was not 
an answer to the action. McCain Pro luce 
Co. v. Lund, 41, p. 242.

Actions and declaration of plaintiff —
The plaintiffs who were the owners of a 
quantity cf logs, upon being asked by the 
defendant if they were for sale replied in 
the negative, adding that they had already 
been sold to one M.—The defendant there-
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n bought a portion of said logs from M. 
wliM was in possession and had all the in- 
duui "f title to the same, and paid M. in 

h for them.—As a matter of fact the sale 
M. was subject to the condition that 

no property in the logs was to vest in M. 
until they were paid for, of which condition 
•.he defendant had no knowledge.—In an 
, non of trover brought to recover the 
vainc of the logs so purcha ed from M. by 
: e defendant. Held [per Tuck C. J., Han
neton and Barker J J., Landry J. dissenting),

• the plaintiffs were estopped by their 
declaration as to the sale to M. from : citing
• :p that the title was not in him, and that

verdict ought, therefore, to be encre 1 
i the defendant.— Held (per McLe >d J.), 

'har the evidence showed an intention on 
the part ( f the plaintiff to abandon the 

iitional element of their contract with M. 
and that he was clothe! by the plaintiffs 
with authority to sell the logs accounting 

them for the proceeds.— Held (per Gregory 
|. ;, that the circumstances were such that 
the defendant could n a reisonably have 
:il any doubt as t > the right of M. to sell, 
a:11, as the plaintiffs had put M. in a position 

practice a fr.au<l on the defendant, they 
mu t s iffer the lis-—Further, it being 
apparent from the evi leace tint the plain- 
•iif. intenlei that M shjuld dispose of 
the log i:i the u ni ourse of his business,

• o- nc.-.ssity hil n impliel authority 
sell and pass the tide. People's Bunk

of Halifax v. Eite\, 3(> N. B. R., p. Id9; 31 
S. C. Ri, p. 42).

Action of plaintiff—Acquiesence—An
.-.rrangeir.ent entered into by the pi dn iff, 
the c >mmis-inner of the City Crcrt ot

* : teton, an Hi er app into 1 .ly the lie i- 
tenant-governor in c uncil, with the city

•jncil of the ci.y of Mone on t accept a 
re lue,ian of his salary, which arrangement 
had been assented t > >y both partie. and 
acte 1 upj:i for a pc i 1 of lice year;, is 
binding and cannot be rep uliate î o i the 
ground that it is void as against public policy. 
Kay v. The City of Moncton, 30, p. 377.

Actions under pressure—A judgment
of an inferior Court signed on a confession 

■I 'tained by fraud is void and may be attacked 
collaterally.—Acts subsequent to the judg
ment made under pressure and while physi
cally unfit for business do not constitute 
an estoppel. Rogers v. Porter, 37, p. 235.

Branch bank manager— Ratification 
by general manager -bee Mackintosh 
v. Hank of Sew Brunswick, 42, p. 152.

Conduct — Acquiesence — Rendering 
bill to other party—The plaintiff agreed 
to sell 40 feet of curbing stone to one P. who 
had a contract to place curb stones in the 
down of W.—Prior to this agreement, the 
town, with the plaintiff's knowledge but 
with mt any authority or permission on his 
part except such as can be implied from the 
■act that he saw tne town's servants taking
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the stone and made no protest or objection, 
had taken away and made use of 174 feet 
of plaintiff's curbing stone.—The plaintiff 
sent a bill for all the stone to P. and at his 
request the town held back P.'s payment 
so as to force a settlement of the bill, but 
P. refused to pay the plaintiff for more, 
than 40 feet.—The town being threatened 
with suit by P. paid him, and the plaintiff 
then sued the town in trover for don version 
of 174 fee: of stone.— Held, reversing the 
judgment of the County Court judge, that 
the plaintiff’s conduct did noi estop him 
from recovering against the town and a 
verdict was ordered in his favor for the 
value of 134 feet. Fisher v. Town of Wood- 
stock, 34, p. 192.

Conventional line—A plaintiff is not 
estopped by a conventional line concurred in 
by a predecessor in title, when the defend
ant has subsequently admitted in writing 
the correctness of a different line as located 
by survey. McIntyre v. White, 40, p. 591.

Estoppel In pals. Requisites for—To
constitute an estoppel in pais, there must 
be a representation made with the intention 
that it should be acted upon, which repre
sentation is acted upon by the party to 
whom it is made, in the belief that it is true 
and by which he is prejudiced.—The jury 
found that the plaintiff made a contract with 
one F. as agent uf the defendant, and also 
made the following finding : “Did defendant 
knowingly permit F. to so deal with the 
public as to lead the plaintiff to infer that 
he (F.) had authority to make contracts 
binding on the defendant? Yes."—Held, 
the question as framed was insufficient to 
constitute an estoppel. Giherson v. The 
Toronto Construction Co. Ltd., 40, p. 309.

Forgery—Delay in repudiating signa
ture—t)n July 15th, 1907, defendant re
ceived notice of dishonor of a note purporting 
to be endorsed by him and on October 7 
this action was begun against him on the 
note.—On November 20 defendant notified 
the plaintiff that his endorsement was 
forged by G., the maker.—G. died on Decem
ber 12 following.—There was a genuine 
endorsement on the note by W. Co. and VV. 
Co. was solvent.— Held, reversing the judg
ment of the County Court judge, that the 
defendant was not estopped from denying 
his signature as the plaintiff had his remedy 
against W. Co. and against G.'s estate, 
and the loss of costs in this action was not 
such damage as would ground an estoppel.— 
Ewing v. Dominion Bank, 35 S. C. K. 133 
distinguished. Connell et al v. Shaw, 39,

Husband and wife—Assessments and
taxes—An assessment under 3 Geo. V, c. 21, 
in respect of land owned by plaintiff made 
against plaintiff's husband, with her know
ledge and without objection by her, she 
having from time to time paid former taxes so 
asae^ed, is valid, and plaintiff is estopped from
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from contending that property is improperly 
assessed, Byrne v. Town of Chatham, 44, 
p. 271, C. D.

Husband and wife—Claim of fraud — 
Laches —The plaintiff was named as the 
beneficiary in a policy of insurance on the 
life of her husband.—The policy was taken 
out by the husband, and the premiums were 
paid by him.—By an assignment, to which 
the plaintiff was a party, the loss was made 
payable to the defendants, for valuable 
consideration moving to the husband.—Upon 
the death of the husband, the plaintiff claimed 
the benefit of the policy, setting up that her 
consent to the assignment was procured by 
her husband’s fraud.— Held, that as she 
had full knowledge of the facts for at least 
three years previous to her husband's death, 
she was estopped from disputing the validity 
of the assignment. Gunter v. Williams et al, 
1 Eq., p. 401.

Husband and wife—Damage from log 
driving —The plaintiff in the Court below, 
a married woman, was the owner in fee of 
a lot of land through which flowed a stream, 
too small, however, in the natural state 
for stream-driving purposes.—The land had 
previously been owned by the plaintiff's 
husband, who both while such owner and 
afterwards, had assisted as a laborer in 
constructing a driving-dam above the plain
tiff's lot.—The defendants’ logs were driven 
by means of the driving-dams which were 
owned by them, and such user flooded the 
plaintiff's intervale and injivc 1 the banks 
of the stream.—Held (Hanington J. dis
senting), (l) that the plaintiff was not 
estopped from taking proceedings to restrain 
further injury to the property and from 
claiming damages for the injury done; (2) 
that the acquiescence or leave and license 
by which a person can be deprived of his 
legal rights, must be of such a nature and 
given under such circumstances as will make 
it fraudulent in him to set up these rights 
against another prejudiced by his acts. 
Wright et al v. Mitten, 1 lî p, p. 171: 31, p. 11.

Malicious prosecution -Permitting use 
of name -In an action for false arrest and 
malicious prosecution, it appeared that one 
Cox, acting as cashier for the defendant 
company, believing that he had overpaid 
the plaintiff, an employee of the defendant 
company $ 100.00 caused him to be arrested 
by the defendant company in an action in 
the County Court.—The defendant company 
charged Cox with the $100.00 and made no 
demand upon the plaintiff for the amount 
and white it did not authorize C >x to issue 
the capias it permitted the action to pro
ceed and paid the costs on judgment being 
given for the present plaintiff. — Held, that 
the defendant company, by permitting its 
name to be used in the action in the County 
Court, was estopped from setting up that 
it did not authorize the a ti >n and a -v 
Landry v. The Bat.iurst Lum'er Co. Ltl., 
44, p. 374.

31b
Tender of amount claimed—If a

creditor holding a security absolute on it 
face furnishes the debtor with a statement 
of the amount alleged to be due, a tender 
of that amount is binding, notwithstanding 
it subsequently appears on taking an account 
between the parties that the tender was for 
less than the amount actually due. Mc
Laughlin v. Tompkins, 44, p. 241*.

Woodmen’s Lien Act—Giving of Rond
—The appellant under a contract in writing 
made by him with the respondent for an 
agreed price per thousand, cut upon the land 
of the respondent a quantity of logs and 
hauled them to a portable mill upon the 
land, where they were manufactured into 
deals, planks etc.—The work was performed 
in part by the appellant himself with his 
team, though there was no stipulation to 
that effect between the parties, but chiefly 
by labourers and teams, by the terms of the 
contract hired and paid by the appellant. 
—A portion of the amount due to the appel
lant under the agreement being unpaid 
he caused an attachment to be placed upon 
the above mentioned deals, planks etc., 
claiming a lien thereupon by virtue of "The 
Woodmen’s Lien Act, 1894,"—Held (per 
Hanington J.), that the respondent, by giv
ing a bond in order to secure the payment 
of the amount claimed if the the lien should 
prove effectual, and thus obtaining a release 
of the deals, etc., attached, did not estop 
himself from disputing the validity of the 
lien. Baxter v. Kennedy, 35, p. 179.
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1. On Motion.
2. At Trial.

4. Admissability.
5. On Commission.
6. Parol Evidence.
7. Documentary Evidence.
8. Corroborations.
9. Judicial Notice.

10. Presumptions.
11. Secondary Evidence.
12. Witnesses.

1. On Motion.

New trial, Motion for Contradictory 
affidavits —Where one of the grounds in 
supp >rt of a mo ion for a new trial was that 
s me of the jury had been tampered with, 
an 1 the charge included the defendant’s 
attorney an officer of the Court, and a
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! unber of affidavits very contradictory and 

an entirely irreconcilable nature were 
id, under the special circumstances of 

;v vase an order was made that the d iponents 
>uld appear before the Court to be examined 

lim voce touching the matters in question. 
Il ood v. LeBlanc, 36, p. 47.

Rebuttal—If evidence is admitted by way 
■ rebuttal, which is cumulative and not 

properly rebuttal testimony, deipite the 
hjectiun of the opposing counsel, he having 

m opportunity to produce further evidence 
meet the evidence so admitted, such 

. valence should be accented as part of the 
i v upon which to decide a motion to ;ct 

a vie the verdict. Robinson v. Ilaley cl 
il, 42, p. 067.

2. At Trial.

Admission of facts -Order 32, r. 4 —
Where notice to admit facts is given under 
Order 32, rule 4, it is the duty o; the party 
receiving the notice to admit the facts, or 
give reasons why it is not necessary to admit 
them. Murchie v. The Mail Publishing 
Co. Lid., 42, p. 30, C. U.

New trial—Action on bill of exchange 
Presentment not proved —Plaintiff plac- 

v 1 a n >te in B. of M. for collection; by mistake 
it was returned unpaid to defendant, a prior 
endorser, who however denied receipt thereof 
until the time of trial, when he produced 
it after plaintiff's case was closed.—Plaintiff 
' liered note payable at B. of M. whereas 

it was in fact payable at B. of N. S.—No 
proof was given by plaintiff of presentment 
at B. of N. S.—Dn appeal against verdict 
fur plaintiff, appeal was allowed but in view 

: defendant's action, a new trial was ordered 
s i that plaintiff might have opportunity 
to prove presentment.—No costs. Ayer 

Murray, 3d, p. 170.

Plans—Witnesses should prepare all il
lustrations in the presence of the Court 
and the jury—(Per Gregory J.) Wood v. 
I. Blanc, 36, p. 56.

Refreshing memories of Jury.—A com- 
mission issued on the application oi the 
plaintiff, and exhibits put in evidence by the 
plaintiff, were taken into the jury room with- 

it the consent of counsel, to be used b ; 
the jury in considering their verdict.—Held, 
per Barker C. J. and McLeod J.), if juries 

wish to have their memories refreshed they 
hould come into the Court for the purpose, 

where counsel, if they wish, can request the 
judge to read to the jury at the same time 
"'her evidence bearing on the same point. 
Miles Bros. Inc. v. Bell, 40, p. 158.

3. Onus.

Administrator’s deed—An administra
tor's deed duly proved and registered under
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3 Viet., c. 61, s. 56, reciting all the facts 
required by the ‘tatute an<l having the 
affidavit of the administrator endorsed there
on that the premises mentioned in the deed 
ha<l been duly advertised and sold according 
to law, is not sufficient proof of title in one 
claiming thereunder without proof of the 
license to sell. Johnson v. Calnan, 38, p. 52.

Agency, Onus of proving—The burden 
of proof is on the person dealing with any 
one as an agent, through whom it is sought 
to charge another as principal and it must 
be shown the agency did exist and that the 
agent had the authority he assumed to 
exercise, therefore, authority of a husband 
to make a contract on behalf of his wife to 
pay brokerage commission for procuring 
a lessee of her property will not be implied 
from the fact that he lived with his wife 
and managed her hotel and had on a previous 
occasion leased the same and sold some of 
her furniture through a broker who had been 
paid a commission, and a lease had subse
quently been made by the wife to the person 
introduced by the plaintiff, even though 
the wife is not called on the trial and no 
evidence is adduced to rebut the alleged 
authority. McCormack v. Gallagher, 44, 
p. 630.

Appeal -Where a promissory note was 
given to the agent of an insurance company 
in payment of a first premium on a policy, 
and a policy was issued and sent to the in
sured and retained by him, containing pro
visions to the effect that the insurance should 
nut take effect or be binding until the first 
premium had been paid to the company or 
a duly authorized agent, also, that "if a 
promissory note or obligation were given for 
the premium and should not be paid at 
maturity, the policy should not be in force 
while the default continued, but the party 
should be liable on the note, the Court 
refused to set aside a verdict for the agent 
of the company on the note, on the ground 
that there was no consideration, holding that 
the defendant (appellant) was bound to 
show affirmatively that the verdict was 
wrong. Craioford v. Sipprell, 35, p. 344.

The City of Moncton Incorporation Act, 
53 Viet., c. 60, s. 65, provides that a sitting 
magistrate may act for the police magis
trate when he “is any way disqualified by 
being a witness, or from relationship 
or otherwise."—Held, that a conviction 
by a sitting magistrate stating that lie was 
acting for the police magistrate, “he being 
disqualified" and not alleging the grounds 
of disqualification, is sufficient on its face, 
the onus of proof that he was in fact not 
disqualified being on those attacking the 
conviction. R. v. Stevens ex parte Gallagher, 
39, p. 4.

For onus of proving that findings by trial 
judge are wrong see under title "APPEAL."
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Arrest, Justifying—In order to justify 

a conductor under Rule 136 U the «“Rules 
ami Regulations for Government Railways" 
in arresting a passenger, there must be 
evidence that he was annoying other pas
sengers and abusive language to the con
ductor is not in itself evidence of such annoy
ance. McAllister v. Johnson, 40, p. 73.

Breach of maintenance bond —In a
suit to enforce a lien upon land conveyed 
to the defendant by the plaintiffs (husband 
and wife) in consideration of an agreement 
by defendant to support them, the onus 
of proving a breach of the agreement is 
upon the plaintiffs. Ouile'.te v. LeBel, 3 
Eq.. p. 205.

Custom of the trade—A contract read 
to “drill or punch all holes required in the 
ironwork on the extension of the Intercolonial 
Railway Station, Saint John, N. B., accord
ing to "plans anil specification , at the rate 
of five cents per hole, which will include 
riveting and bolting up."—An attempt to 
prove that the local custom of the trade was 
to charge for punching assembled plates 
to be bolted an 1 rive ed as one hole was 
considered insufficient f >r l ick of e/ilence 
that the plaintiff; had knowledge of such 
custom. Wilson et al v. Clark et al, 38, p. 6'J.

A custom must lie of such a public and 
general nature that the partie; must Le 
taken to have ic in min 1 in making their 
contract (per Barker C J.). McLaughlin 
v. Westell, 41, p. 193.

Deed by sheriff—Quaere:—Is it mvessary 
for a person claiming title under a sheriff’s 
deed to give any evidence of the execution 
under which levy and sale took place? 
Ross v. Adams, 34, p. 158.

Foreign law —Onus of proof re dif
ference -A share in the annual income 
of an estate in Ireland payable under a will 
through the hands of the executor living in 
New Brunswick to the beneficiary living 
and domiciled in Massachusetts was assigned 
by the beneficiary by assignment executed 
in Massachusetts to trustee in trust, first, 
to maintain the assignor and his family, 
and, secondly, to pay his creditors a limited 
sum.—In a suit in this province to set aside 
the assignment as fraudulent and void 
against a judgment creditor of the assignor, 
under the statute 13 Eliz., c. 5, Held, that 
assuming the validity of the assignment 
should be determined by the law of Massa
chusetts the onus of proving that the assign
ment was invalid by that law was upon the 
defendant, and that in the absence of such 
proof it must be assumed that the law of 
Massachusetts was the same as that of New 
Brunswick. Black v. Moore, 2 Eq., p. 98.

Foreign law—Foreign law is a matter of 
.act to be ascertained by the evidence of 
‘xperts skilled in such law. Where the 
evidence is unsatisfactory and conflicting

the Court will for itself examine the decisions 
of the foreign courts and text writers referred 
to in order to arrive at a satisfactory con
clusion upon the question of foreign law. 
Papugeorgiouv v. Turner, 37, p. 449

The plaintiff and defendant, both residents 
of this province, applied to the government 
of the province of Quebec and were allotted 
lots 31 and 32 in Robinson settlement in 
the county of Temiscouata, Quebec.—Neither 
lot was granted to the parties but each took 
possession of the lot applied for and engaged 
in cutting pulp-wood and logs on their 
respective locations, the plaintiff on 31 and 
the defendant on 32.—The dividing line 
between the lots had never been run.—The 
parties spotted trees for about five rods 
along the supposed line and each pa-tv 
agreed to be guided in his operation by this 
spotted line and its projection until they 
could get a surveyor to run a proper line, 
and on sveh line being run, if it were found 
that cither party had cut over on the other, 
“he would return the wood."—No proper 
line was ever run.— Held, on appeal, revers
ing the judgment of Barry J. in an action 
claiming damages for the conversion by 
the defendant <.f the plaintiff's pulp-wood 
and lugs, that the action necessarily involved 
the determination of ' .e proper location of 
the line between lots 31 and 32, land in a 
foreign jurisdiction, and therefore could 
not lie entertained by the Courts of this 
province.—The Court has no jurisdiction 
to try an action between parties resident in 
this province fora tort committed in a foreign 
jurisdiction unle;s it be alleged and proved 
that the tort was ac'.i nable in the latter 
jurisdiction. Long v Long, 41, p. 590.

Fraudulent conveyance, Setting aside
—Where a creditor is seeking on behalf of 
himself anil all other creditors, to have a 
conveyance declared fraudulent and void, 
it i; only necessary to allege and prove that 
he ha-1 a claim again ;t the debtor and not 
that the claim had been e irrie 1 to judgment. 
McDermott v. Oliver, 43, p. 533.

Gifts—The doctrine of undue influence 
and the burthen of proof in cases of voluntary 
gifts inter vivos considered. Bradshaw v. 
Foreign Mission Board of Baptist Convention 
of Maritime Provinces, 1 Eq., p. 316.

Grantee from Crown—The production 
on the trial by the pi lintiff’s solicitor of a 
grant from the Crown to a pe-;on of the 
same name as the person from wh im the 
plaintiff claims the property grnntei a; heir 
and devi ee o’ the grantee, is sufficient evi
dence of the i lentity of the plaintiff’s pre
decessor in title with the grantee to sustain 
;< verdict for the plaintiff in an action for 
the land. Simpson v. Malcolm, 43, p. 79.

G j irJian—Defeating father’s right to 
be appointed —To de e it the right of a 
father 11 the c istody of his child, as against 
it; miter nil grandmother, his habits and
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character must be open to the gravest ob
jections.—The Court must be satisfied, 
not merely that it is better for the child, but 
essential to its safety or welfare in some 
very serious and important respect before 
it will interfere with the father’s rights. 
In re Annie E. Hatfield, 1 Eq., p. 142.

Sec also In re Armstrong, 1 Eq., p. 208.

Heirship—Evidence of a witness that he 
i a member of a firm of bankers who had 
acted as agents for a family and had ha<l 
business relations with it for over fifty years, 
that he personally knew the plaintiff', and 
from the knowledge and belief derived from 
such knowledge of the family he believes 
the plaintiff to be a daughter and the only 
surviving child of such family is proper 
proof of the relationship.-—The production 
'.n the trial by the plaintiff's solid or of a 
grant from the Crown to a person of the 
same name as the person from whom the 
plaintiff claims the property granted as 
iieir and devisee of the grantee, is sufficient 
evidence of the identity of the plaintiff’s 
predecessor in title with the grantee to 
sustain a verdict for the plaintiff in an action 
fur the land. Simpson v. Malcolm, 43, p. 79.

Husband and wife—Purchase of land-
band purchased by a husband as a home for 
himself and wife was by his direction con
veyed to her and a house was built thereon.
-Where, in such a case the wife claims that 

the money with which the property in 
question was purchased, and the house built 
was her money, the burden of proof to the 
contrary is upon the husband. Palmer 
v. Palmer, 42, p. 23, C. D.

Incorporated company — Powers — 
Presumption —The fact that a c< pany is 
incorporated by Letters Patent stating it to 
lie une of the objects of the company to take 
over a business and property used in con
nection therewith, and that the ccmp. 
docs take over and continue such busi s 
as before, is not sufficient to establis' an 
agreement on the part of the comp . to 
assume the liabilities and contract such 
business. Jones v. James Burges Sons
Ltd., 39, J». 603.

Incorporation of company —In an ac
tion in the magistrate's Court by a foreign 
corporation the only evidence of the incor
poration was supplementary letters of in
corporation increasing the capital stock. 
—This evidence was received by the magis
trate without objection and a judgment 
entered for the plaintiff.—On review before 
a County Court judge the judgment was 
set aside on the ground that there was no 
evidence of incorporation. Ex parte Ault 
it* IViborg Co. of Canada Ltd., 42, p. 548.

Legitimacy—To prove that C. was the 
legitimate son of A. by an alleged previous 
marriage, it was shown that he resided for 
two or three years at A.'s home previous 
to departing to learn a trade, and also at 
a subsequent t me for a few months; that

he addressed him as "father," was treated 
as a member of the family, was recognized 
anil treated by A.'s wife as his son, and by 
children by her as their brother; that after 
removal to the United States he wrote letters 
to A., in one of which he informed him of 
his (C.'s) marriage; and that in an oral 
declaration by A. in the hearing of a witness, 
who was a neighbor of the family, he referred 
to the Christian name of his former wife, 
and to her personal appearance.— Held, 
that C.'s legitimacy had been proved. 
Quaere Whether declarations in letters 
written ante litem rnotam, between I)., a 
son of A., and G., a son of C., in which I). 
recognized C.'s relationship to him, were 
admissible in D.’s lifetime; but, Semble, that 
where prima facie evidence of C.’s legitimacy 
had been given, declarations in G.'s letters, 
he being dead, were admissible. Johnston 
v. Ilazrn, 3 Eq., p. 117.

Medical attendance—Ordinary care
and skill —In an action against a surgeon 
for not exercising ordinary care and skill 
in treating the plaintiff for an injury to his 
arm, caused ' his being accidently thrown 
from his sleigh, the learned judge who tried 
the case non-suite 1 the plaintiff on the 
ground that as neither the plaintiff nor any 
of his witnesses were able to say that the 
arm was dislocated as a result of the accident, 
and as both the defendant and another 
surgeon who was called in by the defendant 
and examined the arm three weeks after 
the accident swore that it was not dislocated, 
an<l as the dislocation which was sworn to 
exist a year and nine months after the acci
dent by a third surgeon whom t e plaintiff 
consulted, and which was admitted to exist 
at the time of the trial, more than three 
years after the accident, might have been 
the result of disease, os was shown by the 
evidence of several expert witnesses, there 
was no evidence to leave to the jury upon 
which they could properly find a verdict for 
the plaintiff.— Held (per Tuck C. J., Landry, 
VanWart and McLeod JJ., Hanington J. 
dissenting), that the non-suit was right, 
and that even if the dislocation was the 
result of the acci lent the mere fact that the 
defendant did not discover it and treat the 
plaintiff accordingly, was not of itself evi
dence cf want of ordinary care and skill on 
the part of the defendant.— Held (per Han
ington J.), that as there were symptoms of 
dislocation immediately after the accident, 
as the arm was admittedly dislocate! at the 
time of the trial, and had been so for some 
considerable time before, as the plaintiff's 
wife swore that the arm at the time of the 
trial exhibited very much the same appear
ance that it did when the defendant was 
treating it, as three weeks after the accident 
the defendant admitted that the arm might 
have been slightly out, and at that time 
adopted meins to reduce the di location 
the learned judge should have left it to the 
jury to find whether or not the dislocation 
was caused by the accident, and existed 
at the time the defendant was called in, 
and if so whether or not the defendant
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was negligent or showed want of ordinary 
care and skill in not discovering it. James 
v. Crockett, 34, p. 540.

Medical practitioner—In an action by 
a physician to recover for professional ser
vices the burden is on him to prove that he 
was a duly registered practitioner under 
the New Brunswick Medical Act, C. S. 
1903, c. 73, at the time the services were 
rendered, and there is no presumption 
from the fact ’hat the plaintiff is registered 
in one year that he continues to l>e registered 
beyond that year.—Toner v. McIntosh, 
39, p. 550.

Mortgage - Onus — Creditor — Where 
a mortgagor is seeking to discharge himself 
from liability by payment, the onus of 
proof is ui>on him.—Where a conveyance, 
absolute on its face, but subject to certain 
verbal agreements as to reconveyance, is 
taken by a ere litor to secure advances, 
instead of the ordinary form of mortgage 
in which the terms of agreement would have 
been set out, the onus of proof in case any 
dispute arises is on the cred.tor to show the 
exact sum for which the conveyance is to 
stand as security. Nixon v. Curry et al., 
4 Eq., p. 153.

Negligence — Careless driving—In an
action un the case for negligence in driving 
the defendant's horse whereby his wagon 
came into c dlision with and damaged that 
of th; plaintiff, it is not sufficient to prove 
merely that the defendant was driving 
on the wrong side of the road, especially 
as it was shown that the defendant just 
be." »r the collision had crossed from the 
le;t side of the road for the purpose of 
speaking to a man sitting on a di>or step on 
the < ther side, and that the plaintiff's horse 
at the time of the accident was running 
away and beyond control.—(Per Tuck C. J., 
Hanington, Landry and VanWart JJ., 
Barker and McLe >d J. dissenting). Adams 
v. Stout, 35, p. 118.

Negligence—Property hired and re
turned damaged -A bailee for hire who 
return the property bailed in a damaged 
coalition, and who, being the only jierson 
with full knowledge of the circumstances 
causing the damage, fails to give any explana
tion o t îe same, is presumed to nave been 
negligent, and the onus of proving that there 
was no negligence lies on the defendant. 
iiremley v. Stubbs, 39, p. 21.

Payment of debt—Payment of a debt 
must lie proven by the debtor lieyond 
reasonable doubt. True v. Hurt, 2 Eq., 
p. 497.

Payment, Plea of—Upon a plea of 
payment to a count for money had and 
receive 1 the burden of proof is on the de
fendant an l the payment must be proved 
lieyond a re isonable doubt. Massey Harris 
Co. Ltd. v. Merrithew, 39, p. 544.

Payment—A plea of payment by the 
maker of a promissory note where the payee 
is dead must l>e established beyond all 
reasonable doubt. Kelley v. Ayer, 41, 
p. 489;

Specific performance — Evidence nec
essary for decree—In a suit for specific 
performance the evidence must satisfactorily 
shew that the agreement is substantially 
what it is alleged to be by the plaintiff.— 
If the agreement is denied on oath by the 
defendant the Court will not decree specific 
performance of it unless the plaintiff's 
evidence is so corrolxirated by witnesses 
or by the surrounding circumstances as to 
leave no substantial doubt that the defendant 
is in error. Calhoun v Brewster, 1 Eq., 
p. 529.

Title to land—Deed from liquidators—
The Globe Savings and Loan Co., through 
liquidators, assigned a mortgage to the 
plaintiff, who sold under the power of sale 
and acquired, through a third party, any 
title that could l>e derived from that source. 
—No proof was given of the liquidation 
proceedings or the appointment of liquida
tors.—In an action of ejectment the trial 
judge held that the plaintiff, by failing 
to prove the liquidation proceedings or the 
appointment of liquidators, made out no 
title which entitled it to eject the defendants 
in possession, and ordered a nonsuit.— Held, 
on an application to set aside the nonsuit 
and enter a verdict for the plaintiffs, that 
the nonsuit was right. The Colonial Invest
ment and Loan Co. v. De Merchant et al, 38, 
p. 431.

Trespass—A registered deed of lands held 
adversely to the legal owner at the time the 
deed was given will not inure to give title 
or possession to the grantee so as to enable 
him to maintain trespass against the person 
in actual possession, although there is 
evidence of isolated acts of ownership on 
the land by the grantee after the deed was 
given. Johnson v. Calnan, 38, p. 52.

In construing documents of title, giving 
the length of a course in feet or other denomi
nation with the addition “or until it comes to 
an object," that object, be it less or more 
than the length given, is the boundary.— 
Therefore, where a town justified a trespass,, 
on the ground that the act complained of 
was to remove or prevent an encroachment 
on R. street, the western Ixmndary of the 
plaintiff's property, the burden of proving 
the street lioundary is on the town, though 
the point to which the plaintiff claims is 
some five feet lieyond the number of feet 
given in the plaintiff’s deed as the distance 
from the starting point to R. street. Mil- 
more v. The Town of Woodstock, 38, p. 133.

Will—Probate of a will devising real 
estate is not conclusive evidence of the 
validity of the will in the Courts of Equity. 
Turner v. Turner, 2 Eq., p. 535.
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4. Admissibility.

Assault—Damages—In an action for an 
assault evidence of provocation by words 
spoken three days læfore the assault by 
the plaintiff to the defendant was properly 
admitted in mitigation of damages. Murphy 
v. Dundas, 38, p. 583.

Conversations without prejudice—Con
versations had with a view to settlement 
of a dispute especially where expressly 
stated to be without prejudice are inad
missible and it is for the judge and not for 
the jury to determine the facts ui>on which 
the admissibility of evidence depends. Gui- 
mond v. Fidelity Phénix Fire Insurance Co., 
41, p. 145.

Death—Letters of administration are 
admissible to prove the death of the intestate. 
Scribner v. Gibbon (1858) 9 N. 13. R. 182 
followed. Simpson v. Malcolm, 43, p. 79.

Declaration against interest by pre
decessor in title—A statement of a person 
through whom a plaintiff claims made to 
a stranger, not in the presence of the plaintiff, 
and lieTore the transfer to the plaintiff, that 
he, the predecessor in title, was not the owner 
of the property in question is evidence as 
a declaration against interest, and its rejec
tion is ground for a new trial. Lloyd v. 
Adams, 37, p. 590.

Donatio mortis causa—The statement 
of a living person is admissable in proof of 
a donatio mortis causa, even if he tie the 
donee and even if his statement be uncor
roborated. The Eastern Trust Co. v. Jackson, 
3 Eq., p. 180.

Entries by deceased in course of busi
ness—Entries in the handwriting of a 
deceased person in his books of account, 
made in the ordinary course of his business, 
as follows:
Balance due Robert Anderson.. $41.25 
July 15, 1892. By cash on due-bill

for Thompson Farm............... 41.25

Settled......................................$00.00
1880, May 23. Balance due R. H.

Anderson................................. $35.03
By Cash to self........................... 10.00

By balance due R. And..............$25.03
Credit on due-bill settled in full......... $25.03
are admissible under sec. 38, c. 127, C. S. 
1903, and the first entry l>eing admitted 
to be a payment on recount o a land pur
chase, the :eccnd is evidence of a payment 
<m the s- me account cn the 23rd of May, 
1886.—1 hat the second entry was too 
indefinite to prove a payment cn acc ;unt 
cf the land in di pute.—Where an entry’ 
in the handwriting of a deceased person is 
prima facie against interest it is admissible 
for all purpo.e-, irrespective of its effect 
or value when received. Anderson v. An
derson, 37, p. 432.

False imprisonment by a justice of the 
peace acting without jurisdiction-By
C. S., c. 90, s. 11, it is enacted that “where 
the plaintiff shall be entitled to recover in 
any ction against a justice he shall not have 
a verdict for any damages beyond two 
cents, or any costs of suit, if it shall be proved 
that he was guilty of the offence of which 
he was convicted, etc."—In an action of false 
imprisonment brought against a magistrate, 
who without jurisdiction had committed 
to prison the plaintiff for making default in 
the payment of a fine imposed upon him for 
selling liquor without a license, evidence 
was offered and admitted in proof of the 
plaintiff’s innocence of the charge.—Held, 
that the evidence was properly received and 
that the plaintiff, in order to prove his inno
cence, was not confined to such evidence as 
had been given liefore the magistrate on the 
trial of the information. LaBelle v. Mc
Millan, 34, p. 488.

False imprisonment—Evidence inad
missible— In an action against a justice for 
false arrest and imprisonment under an 
illegal warrant, the following evidence is 
inadmissible: (1) evidence of the character 
of the informant upon whose information 
the warrant was issued; (2) evidence of 
injuries received by the plaintiff at the hand 
of the informant. (Per Landry, White, 
Barry and McKeown JJ.) The admission of 
such evidence caused no substantial wrong 
or miscarriage in this action. (Per Barker 
C. J., and McLeod J.), Campbell v. Walsh, 
40, p. 180.

Fraud—Admissibility of evidence of 
similar acts—In an action by an insurance 
company to set aside a policy of life insur
ance issued by it, on the ground that the 
policy was procured by fraud of the assured 
and the assignee of the policy, evidence is 
admissible as bearing upon the fraudulent 
intent of the assignee that in other cases, 
before as well as after, he had engaged in 
other transactions of a like character with 
the same fraudulent intent. The Mutual 
Life Assurance Co. of New York v. Jonah 
et al, 1 Eq., p. 482.

Horse, Value of—Evidence of the value 
of a horse at the time of the trial, a year 
after the sale, was properly rejected when 
offered to prove the value at the time of 
the sale. Finn v. Brown, 35, p. 355.

In an ac.ion for breach of warranty of 
the soundness of a horse, tried with a jury, 
upon a plea of the general issue the trial 
judge rejected evidence of one witness 
tending to show that the horse was sound 
prior to the time of the sale—After verdict 
for the plaintiff the judge refused a new trial. 
—On a ipeal, held, the evidence was admissible 
but there was no substantial wrong under 
Order 33, r. 0, where the defendant admitted 
that when he sold the horse he knew it was 
subject to the attacks which eventually 
cuise 1 its death, though he did not believe
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them to be serious. Tompkins v. Hale, 
41, p. 269.

Impeaching own witness—Plaintiff’s 
counsel read to his own witness statement 
made by witness at a coroner's inquest and 
asked him to confirm them.—No ruling was 
obtained that the witness was adverse, but 
the questions were admitted subject to 
objection.— Held, inadmissible, because such 
questions were either an attempt on the part 
of counsel to have the evidence at the inquest 
sworn to before the jury or an attempt to 
contradict his own witness for which no 
foundation was laid. McGowan, A dm. etc. 
v. Warner, 41, p. 524.

Judgment debtor, Examination of—
An order committing a debtor to prison 
based upon evidence given in a former pro
ceeding against the debtor, and not re
proved upon the hearing of the application 
for the order in question is bad. R. v. 
Forbes ex parte Dean, 36, p. 580.

Jury view—On a motion for a new trial 
in an action of trespass involving the loca
tion of a line, the Court will hear affidavits 
of jurors in answer to affidavits stating 
that one of the parties interfered with the 
jury while viewing the locus in quo. Hanson 
v. Ross, 42, p. 050.

Land titles—Evidence that would lie 
good against a predecessor in title is also 
good against his successor claiming through 
him. Ross v. Adams, 34, p. 158.

Letter from deceased parent—Land 
purchased by a husband as a home for 
himself and wife was by his direction con
veyed to her and a house was built thereon. 
—Both claimed to have owned the money 
with which the property in question was 
purchased and the house built.—A letter 
to the wife from her mother, since deceased, 
is not without more admissible in proof of 
the wife's claim. Palmer v. Palmer, 42, 
p. 23 C. D.

Letter written after event—Letter writ
ten after event in an action to recover a 
commission due on the sale of a property, 
which sale was consummated directly with 
the defendants. — Held on appeal that 
admission of a letter written by one of the 
plaintiffs to the defendant company after 
the sale notifying it that the sale was made 
through the efforts of the plaintiffs and 
claiming a commission under an alleged 
verbal promise made in December 1U14, 
is not a ground for a new trial.—Gilbert 
v. Campbell, 12 N. B. R. 471 distinguished. 
Jardine et al v. Prescott Lumber Co. Lid., 44, 
p. 505.

Libel Authorship of letter New trial
—The plaintiff pressed in, subject to objec
tion and against the opinion of the presiding 
judge, evidence disclosing the name of the 
writer of the libellous letter.— Held (per

Sir E. McLeod C. J. and Grimmer J.), that 
even if the evidence was improperly admitted 
it was no ground for a new trial, as the judge 
had practically withdrawn it from the jury 
by stating subsequently that he had been 
wrong in allowing the plaintiff to have dis
closure of the name of the writer of the 
libellous letter, and so far as he could correct 
it he wished to do so.— Held (per White J)., 
that as the witness had not seen the name 
attached to the letter, and had no personal 
knowledge who the writer was, the evidence 
was based entirely on hearsay, and was, on 
that ground, improperly admitted.—That 
having been pressed in, subject to objection, 
and against the opinion of the trial judge, 
it was not clear that it did not influence the 
verdict and a new trial should be granted, 
notwithstanding the judge's subsequent 
statement to the jury that he was wrong in 
admitting the evidence and wished to cor
rect the error so far as he could.—Quaere :— 
If there should be any hard and fast rule 
that where evidence is improperly admitted 
and is afterwards withdrawn from the jury 
a new trial will not be granted on the ground 
of its improper admission, especially if the 
evidence was forced in against the opinion 
of the trial judge (per White J.) Culligan 
v. The Graphic Ltd., 44, p. 481.

Libel—Witness' understanding of let
ter—The defendant, a merchant, in a letter 
accused the plaintiff of theft and threatened 
to expose him.—This letter was handed to 
a confidential clerk and copied, and the copy 
was signed by the defendant and sent by post 
to the plaintiff.—As the defamatory words 
imputed a crime and were actionable in them
selves, the clerk could not be asked what 
she understood by them, unless there were 
some circumstances proved which would 
or might give a meaning to them different 
from what they ordinarily have.—(Per 
Barker C. J. and McLeod J., Landry J. 
doubting and Hanington J. dissenting.— 
Held (per Hanington j.), that the question 
was proper, because while the answer could 
not be a justification, it might go in miti
gation of damages. Moran v. O'Regan, 
38, p. 399.

Malicious prosecution — Magistrate’s 
record—In an action for malicious prosecu
tion where the record of the proceedings 
before the magistrate was improperly ad
mitted, but the same witnesses were examined 
at the trial also, it was held that the wrong
ful admission of the record was not sufficient 
to warrant a new trial. Crocket v. Storey, 
43, p. 69.

Malicious prosecution — Witness in 
criminal trial dead - The evidence of a 
witness taken before a magistrate on a 
criminal charge is admissible in an action 
for malicious prosecution founded on that 
charge, where the witness, at the time of 
the trial, is dead. Peck v. Peck e! al, 35, 
d. 484.
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Marriage register -A. was married at 
St. Paul's church, Halifax, in 1809.—In 
the entry of the marriage in the church's 
marriage register his name appears with 
the addition “batr", a contraction for 
bachelor.—There was nothing to show by 
whom the entry of the addition was made, 
or that it was made in pursuance of a duty 
prescribed by statute.—Held, that the 
register, while admissible in proof of the 
marriage, could not be received as evidence 
that A. had previously not been married. 
Johnston v. llazen, 3 Eq., p. 147.

Notice to produce Secondary evidence
Defendant’s counsel refused to produce 

a lease at the trial after notice to produce, 
and the plaintiff was compelled to prove it 
by secondary evidence—Later, defendant 
offered the lease in evidence, and upon 
its rejection offered secondary evidence 
by oral testimony, which was also rejected. 
— Held, that the evidence was properly 
rejected.—The defendant, after refusing to 
produce a document in his possession when 
called for by the plaintiff, could not after
wards put it in evidence for his own advan- 
tage. Cyr v. DeRosier, 40, p. 378.

Payment, Plea of—Upon a plea of pay
ment to a count for money had and received, 
the burden of proof is on the defendant and 
the payment must l>e proved beyond a 
reasonable doubt.—Upon such pleadings 
evidence that the plaintiff's clerks had made 
a mistake in a similar matter by not crediting 
a remittance made to the plaintiff is in
admissible. Massey Harris Co. Ltd. v. 
Merrithew, 39, p. 544.

Payment, Plea of—Defendants had a 
contract for the erection of a school house. 
—They sub-contracted with the plaintiff 
for a portion of the concrete, stone and 
brick work.—On the completion of the sub
contract disputes having arisen the plaintiff 
brought this action for extra work claiming 
$1,464.20.—The defendants pleaded pay
ment and set-off, claiming thereunder to 
recover a balance from the plaintiff, but 
omitted to deliver particulars of their set-off. 
—On the trial without a jury, the judge found 
that the defendants had overpaid the plain
tiff the contract price by $288.11; that the 
plaintiff was entitled to extras to the amount 
of $095.50, and ordered a verdict for the 
plaintiff for the difference, refusing to allow 
evidence of the payment of an accommoda
tion note for $265.00 which the defendants 
had endorsed for the plaintiff during the 
pendency of the contract and had paid at 
maturity, on the ground that under the 
pleadings it must be considered in the nature 
of a set off and therefore not admissible as 
no particulars had been given, neither was 
it admissible under the plea of payment as 
a payment to the plaintiff.— Held, on appeal, 
that as the accommodation was obtained 
in view of the contract, that the defendants 
were entitled to prove the note and payment

thereof under the plea of payment and the 
verdict should be reduced by the amount 
thereof. LeBlanc v. Lutz et al, 44, p. 398.

Reading statement made at Inquest—
Plaintiff’s counsel read to his own witness 
statement made by witness at a coroner's 
inquest and asked him to confirm them.— 
No ruling was obtained that the witness 
was adverse, but the questions were admitted 
subject to objection.— Held, inadmissible, 
because such questions were either an attempt 
on the part of counsel to have the evidence 
at the inquest sworn to before the jury or 
an attempt to contradict his own witness 
for which no foundation was laid. Mc
Gowan Adm. etc. v. Warner, 41, p. 524.

Rebuttal—The defendant, in an action 
for negligence causing the death of three 
foxes, to establish its defence that the foxes 
died from natural causes and not from its 
negligence, called a veterinary surgeon who 
stated that the conditions that he found in 
the lungs on a post mortem examination 
showed that the foxes died of pneumonia 
and not from suffocation, and gave his 
reasons for his conclusions; the plaintiff 
in answer or rebuttal called another veteri
nary and on the evidence of the defendant’s 
veterinary being read to him stated that the 
symptoms described would not necessarily 
snow that death resulted from pneumonia, 
and were quite consistent with the supposi
tion that it resulted from suffocation.— 
Held, that the evidence in answer or rebuttal 
was properly received. Trenholm v. Dom
inion Express Co., 43, p. 98.

Replevin-In an action of replevin by 
a sub-lessee against the lessor for goods 
taken by the lessor under a distress for rent, 
the plaintiff is entitled to prove, on cross- 
examination of the lessor, that there had been 
a breach of a covenant in the lease which 
forfeited the rent claimed.—A sub-lessee 
in such an action is entitled to the benefit of 
a covenant in the lease which forfeits the 
rent as a penalty for a breach, though there 
has been no assignment of the lease in 
writing. Ringuette v. Hebert, 37, p. 68.

Res gestae—Statement by deceased—
In an action for compensation for the death 
of the intestate of the plaintiff caused by 
the wrongful act or default or neglect of 
the defendant company, the defendant put 
in evidence, subject to objection of the 
plaintiff’s counsel, a statement, made on 
cross-examination at the inquest of the 
doctor who attended the deceased im
mediately after the accident, as to what 
the deceased told him was the cause of 
the accident, and also a statement of a 
similar character made to the manager 
of the defendant company shortly after 
the accident.— Held, on a" motion to set 
aside the verdict for the plaintiff or for a new 
trial, that a statement made by the deceased 
to the plaintiff shortly after the accident
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explaining how it happened, was, under the 
circumstances, properly received, and was 
not a ground for a new tnal. Wentzell v. 
The New Brunswick and Prince Edward 
Island Rwy. Co., 43, p. 475. Appealed to 
S. C. of C.

Res judicata re findings in other suit—
On an application for an injunction restrain
ing defendants from cutting timber, it 
appeared that both parties claimed title by 
possession.—Semble, that on such an appli
cation, the verdict of a jury in an action of 
replevin for timber cut upon said lands 
should not be disregarded, although a motion 
for a new trial was undisposed of. Wood 
v. LeBlanc, 2 Eq., p. 427.

Ship, Registry of—An extract purporting 
to be taken from the register book of the 
Registrar of Shipping, Customs House, 
Glasgow, dated December V, 1915, certifying 
the names, residence and description of 
the owners of the “Marina" to be “The 
Donaldson Line, Limited, of 58 Bothwell 
Street, Glasgow" and further certifying the 
extract to be a true extract from thé register 
book in the custody of the person certifying 
made pursuant to section 64 and 695 of 
The Merchant Shipping Act 1894 (Imp.) 
and signed “C. F. Tallach, Asst. Registrar" 
is proper evidence in proof of ownership 
in an action in this province for damages 
for an accident causing the death of an 
employee under section 39 of “The Evidence 
Act,” C. S. 1903, c. 127, providing for proof 
of register of or declaration respecting British 
shins by production of the original or an 
examined or certified copv.—Semble, that 
the certificate is admissible under The 
Merchant Shipping Act, 1894, 57 and 58 
Viet. (Imp.), c. 60, ss. 64 and 695. Bod- 
dington Adminilratrix etc. v. Donaldson el al, 
44, p. ‘290.

See also Ex parte Troop Sailing Ship Co. 
34, p. 449, under title "Merchants Shipping 
Act, section 7 (Documentary Evidence) post, 
col.. 339.)

Slander—In an action of slander it is 
improper to allow the defendant to be asked 
whether or not he was actuated by malice 
in speaking to the different parties of the 
subject matter of the complaint, and whether 
or not he had any intention of hurting or 
doing any damage to the plaintiff. Trafton 
v. Deschene, 44, p. 552.

Statements against interest by de
fendant’s husband- In an action to re
cover the purchase pnee of certain liquor 
sold to the defendant, evidence by the 
plaintiff’s attorney of statements made 
to him by defendant's husband that the latter 
was defendant's agent to purchase goods and 
that he purchased the goods in question as 
such agent, where such statements were 
made after action brought and one year 
after the purchase in question, is not ad
missible. I^eBlanc v. LaPorte Marlin & 
Co., 40, p. 468.

Trespass by lessor—In an action brought 
by a lessee against his lessor, to a count 
for breaking and entering plaintiff's premises 
and ejecting plaint.ff therefrom, defendant 
pleaded that the premises were not the 
plaintiff's and gave evidence that the plain
tiff had abandoned the premises, and defend
ant had taken possession before the alleged 
trespass.— Held, that the evidence was 
admissible under the plea, there being no 
special allegation of title in the declaration 
other than that the premises were the 
plaintiff's and that the defendant need not 
plead abandonment specially. Whittaker v. 
Goggin, 39, p. 403.

Trespass. Evidence of possession in
case of T. petitioned the Crown for a 
grant of land in the parish of St. Martins, 
and on the 24th of July, 1834, the Crown 
gave him a ticket of possession of a tract 
called lot B of 200 acres, more or less, de
scribing the tract as bounded on the north 
by the grant to Isaac and David Spring- 
stead, on the east by lot C., on the south 
by vacant land, and on the west by lot A.— 
P. went into possession under the ticket of 
lot B.—In 1837 the Crown granted to
B. lot A., describing it by metes and bounds, 
and stating that it contained 300 acres, more 
or less.—In 1838, the Crown, having ascer
tained that there were not 200 acres between 
Lots A. and C., issued a grant of lot B. to 
P. describing it by metes and bounds, and 
stating that it contained 134 acres, more or 
less.—The plaintiff acquired the title to 
Lot B. by mesne conveyances from P., 
referring to the grant and describing the lot 
by metes and bounds as therein described. 
—In an action of trespass by the plaintiff 
against the defendant, the successor in title 
of lot A., where the question in dispute was 
the location of the eastern boundary of 
lot A. and the western boundary of lot B., 
Held (per Landry, Barker and McLeod 
JJ.), that as the title of the plaintiff was 
by conveyance describing the lot by metes 
and bounds as given in the grant, the pos
session of her predecessors in title under the 
ticket of possession, or otherwise outside of 
the bounds of the grant, would not enure 
to her benefit and the ticket of possession 
was improperly received as evidence of 
either title or possession.—Held (per Tuck
C. J. and Hanington J.), that as the plain
tiff was claiming the land in dispute by 
continuous and exclusive possession for 
the statutory period, the ticket of possession 
was some evidence of the extent of the 
possession, and was properly received. 
Ingram v. Brown, 38, p. 256.

Will, Proof of by Registrar of Probate»
—Proof of a will affecting real estate was 
made by calling the Registrar of Probates, 
who produced the will and the record of 
probate of the same in common form.—No 
certified copy had l>een recorded in the 
office of the Registrar of Deeds as provided 
by the Evidence Act, s. 65.—Objection to
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.h'.mission of this mode of proof was over
ruled. Floyd v. Hanson, 43, p. 399, C. D.

Will - Unnamed beneficiary for un
named amount - Parol evidence admis
sible—Where a testator directs an executor 
in pay a sum previously made known to 
him to a person whose name had been 

■ mmunicated to him, this is a good bequest; 
and evidence may he given showing the 
amount of money to be paid and to whom 
it should lie paid.— The plaintiff claimed 
to he enitled to a sum of money under the 
following paragraph in a will : "I direct 
my said executor ... to pay a certain 
person whom I have made known to him, 
and whose name I otherwise desire to be 
kept strictly secret, a certain sum of money 
a <o< >n after my decease as can conveniently 
be done, the amount of which is to be kept 
-verct, but has been made known to him 
by me.”—She also claimed that the defendant 
executor was a trustee of the money and 
entitled to hold the same only for the benefit 
of the plaintiff.— Held, to be a good beques 
but not a trust, and the plaintiff was entitled 
t< ■•how by evidence the amount of money 
to be paid and to whom it should be paid. 
Lemon v. Charlton Executor etc., 44, p. 770, 
C\ I).

5. On Commission.

Admission—It will be presumed that a 
witness whose evidence was taken abroad 
under a commission is cut of the province 
at the time of the trial, and such deposition 
may be given in evidence under O. XXXVII, 
r. 18, of the rules of the Supreme Court, 1909. 
without proof that the deponent is dead, or 
beyond the jurisdiction cf the Court, or 
unable from sickness or other infirmity to 
attend the trial.—Burpee v. Carvill, (1875), 
16 N. B. R. 141, followed. Simpson v. 
Malcolm, 43, p. 79.

Affidavit, Applying for—An order for 
the examination of a witness out of the juris
diction may be granted upon an affidavit 
of the plaintiff stating positively that the 
witness is necessary and material and the 
nature of his evidence and that witness is 
unwilling to attend the trial in this province, 
but without giving the sources of his infor
mation, and an affidavit cf plaintiff's solicitor 
that he had advised the plaintiff that this 
witness was necessary and material. Brown 
v. Bartlett, 42, p. 222.

Failure to return—At the instance of 
the defendants a commission was issued to 
take the evidence of certain persons abroad. 
—The commission, though executed, was 
never returned to the Court and a copy of 
the evidence of one cf the witnesses being 
tendered in evidence on behalf of the plain
tiff, was, upon objection by the defendants’ 
counsel, rejected.—The learned judge told 
the jury that the conduct of the defendants 
in not having the commission returned was an

element which might fairly be considered 
by them in determining the credibility of 
the plaintiff, although the defendants’ counsel 
had offered to allow copies of all the evidence 
taken under the commission to be used as 
if it had been returned into Court, which 
offer was refused.— Held, (per Tuck C. J., 
Hanington and McLeod JJ., VanWart J. 
dissenting,) misdirection in both instances. 
Hesse v. St. John Rwy. Co., 35, p. 1.

See also 30 S. C. R., p. 218.

Jury, Refreshing memories of. Com
mission —i )n the trial cf an action on a 
promissory note, the evidence of a witness 
taken under a commission was, subject to 
the objection of counsel, given to the jury, 
and by them taken to the jury room when 
they retired to consider as to their verdict. 
— ileld, by the majority of the Court, that 
the practice was not usual, and was not to 
be commended, but as the incident could 
not have had a prejudicial effect it was not 
a ground for a new trial. The Royal Bank 
of Canada v. Hale, 37, p. 47.

Preventing return of commission—A
party to an action, who procures a com
mission for taking evidence abroad has no 
right to prevent its return. Hesse v. St. 
John Rwy., 30 S. C. R., 218.

Proof—Certificates by stenographer 
and commissioner—A certificate of a 
stenographer, signed and dated and attached 
i1 > the depositions certifying that he took 
faithful and accurate notes of the examina
tion of the witnesses, and that the writing 
on the sheets of paper annexed is a faithful 
and accurate transcript made by him of his 
notes, is a sufficient compliance with the 
requirements of the order that the stenogra- 
grapher shall certify the transcript as correct. 
—A certificate signed by a commissioner, 
certifying that the sheets of paper annexed 
were furnished to him by the stenographer 
as containing a transcript of his notes of 
evidence, followed by the typewritten evi
dence, is a sufficient compliance with O. 
XXXVII, r. 16, requiring the deposition 
to be authenticated by the signature of the 
commissioner, and with the commission 
requiring the depo ition to be signed by the 
commissioner. Simpson v. Malcolm, 43, 
p. 79.

6. Parol Evidence.

Parol evidence to correct written in
strument—The following clause was con
tained in a will: "I release and direct my 
executors to cancel without collecting the 
money, the mortgage to me from John 
Doherty."—Testatrix held no mortgage from 
J. D. and she had never had any dealings 
with anyone of the name of J. D. but she 
did hold one from W. D.— Held, that parol 
evidence was admissible to correct such a 
mistake. Morrison v. Bishop of Fredericton 
el al, 4 Eq., p. 162.
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Parol, qualifying written contract— 

Statute of Frauds—The defendant pur
chased from plaintiff at auction, a property 
described in the advertisement of sale as 
"No. 171 Chesley street" and signed a 
bidding paper containing a similar descrip
tion.—The defendant supposed the property 
fronted on Chesley street.—As a matter 
of fact it was distant about one hundred 
feet from Chesley street, had no access 
thereto, and fronted on an alley.—Chesley 
street had a civic water supply.—The alley 
had no water supply.—It appeared that the 
plaintiff's agent had represented to the auc
tioneer that the house was on Chesley street, 
and to get the number of the house thereon 
for the advertisement they had consulted 
the street directory and found that the 
address of a tenant on the premises was 
there given as "171 Chesley."—No other 
evidence was offered to show that the prem
ises were known as “No. 171 Chesley street." 
—In an action for specific performance, held, 
that the property did not answer the descrip
tion of the property the defendant had 
contracted to buy, and the defendant could 
not lie compelled to accept it.—The plaintiff 
offered evidence to show that before the 
bidding commenced the auctioneer in reply 
to an inquiry from the defendant, referred 
the defendant to the ci tv direct or v for the 
address. - Held, oral evidence of this nature 
to alter or qualify the contract of sale was 
not admissible: and further, the plaintiff 
would be relying on a new contract which, 
not being in writing, did not satisfy the 
requirements of the Statute of Frauds. 
Porter v. Rogers, 42, p. 82, C. D.

Parol evidence re written instrument —
Although collateral evidence is admissible 
to shew that notwithstanding the plain 
terms of an absolute transfer of proper!v, 
it was intended that the transferor should 
have a right of redemption, the evidence 
must be of the clearest and most conclusivd 
character to overcome the presumption that 
the deed of transfer truly states the trans
action. McLeod v. Weldon, 1 Eq., p. is 1.

Parol testimony to explain written 
contract -By a written offer made by the 
plaintiffs, and accepted by the defendant, 
the plaintiffs leased from the defendant a 
store for a tenn of years.—This offer further 
provided that the plaintiffs had the option 
during the term, of buying the building 
in which the store was situate "for not less 
than *10,000."—On an action for specific 
performance of the agreement, the defendant 
alleged that he refused to accept the plaintiffs' 
offer of an option, but made a counter offer 
to them to the effect that he would give them 
a preference over any other purchaser, in 
case he decided to sell during the term. 
—This counter offer, he alleged, was accepted 
by the plaintiffs and he signed the agreement 
on the express understanding that, as far 
as it related to buying the building, it should 
operate only to the effect that the defendant,

should, in case he decided to sell the building, 
sell to the plaintiffs in preference to am
odier purchaser who might offer the same 
price.—Neither fraud nor misrepresentation 
was charged against the plaintiffs.—Held, 
hat the intention of the parties must be 
collected from the written instrument and 
no evidence aliunde should be received to 
give a construction to the agreement con
trary to its plain import. Hunter v. Farrell, 
42, i>. 323, C. 1).

Parol evidence to explain technical 
term in written document -A contract 
in writing made for clearing the right of 
way of a railway contained a clause under 
which the plaintiff "agreed to do and com
plete all the right of way, clearing between 
stations 41)0 and 714 in conformity with 
the specifications" for thirty dollars per 
acre.— Held, that extrinsic evidence was 
properly admitted to show that amongst 
railway contractors and on railway construc
tion work the words "right of way clearing" 
had acquired a special and technical meaning, 
and applied only to land requiring to be 
cleared and not to the full area of the right 
of way. Laine et al v. Kennedy et al, 43, 
p. 173.

Written Contract— Ambiguity -Parol
evidence—•Plaintiff, by parol, ag-eed with 
defendants in January. 1902, to teach school 
beginning February 1st for the remainder 
of the term then current. On February 4th 
a written contract was signed by the parties 
providing that plaintiff should teach the 
unexpired portion of the term ending June 
30th. 1902, for $75.00.—The term contained 
121 days ot which plaintiff's contract covered 
100.—Clause 4 provided "that for a term or 
any part of a school year the teacher is 
to receive such p-opor’tion of the salary 
stated in the contrat1 as the number of 
days actually taught bears to the whole 
number of teaching day* in the unexpired 
portion of the term."—The regulations of 
the lioard of education, which have the force 
of law, provide that each teacher before 
entering on duty shall make a written agree
ment with the trustees according to a pre
scribed form.—In the 4th clause the pre
scribed form says: “for a term or any part 
of a school year the teacher is to receive such 
a portion of the yearly salary stated in the 
contract, as the number of days actually 
taught bears to the whole number cf teaching 
days in the school year."—Clause 5 provides 
that “m default of written notice the con
tract shall continue in force from school 
year to school year."—Plaintiff taught the 
unexpired portion of the term and was paid 
the agreed salary and continued teaching the 
next term which began on July l-t and 
ended December 31st following, but which 
in consequence of holidays under the regu
lations of the board of education, contained 
only 92 teaching days.—The returns sent 
to the chief superintendent by the teacher 
and trustees as required by the school law
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.ited the salary to be S180 per year.— 
These returns were sworn to by two* of the 
trustees.—The trustees refused to pay the 
: -laintifT for the short term more than 809.00, 
i laiming she was only entitled to the same 
rate per day as the first term, viz: 75c. per 
day.—In an action for the balance of salary 
claimed, evidence of the parol agreement 
ut January, 1902, and the school returns 
were admitted to explain the written con
tract in its application to the second term 
upon the ground that the terms were am
biguous because of the use of the expression: 
"the unexpired portion of the term” when it 
came to be applied to the subsequent term 
under the operation of clause 6.—And the 
County Court judge, reading the written 
agreement and the parol evidence together, 
held that the plaintiff was entitled to 890 
for the short term.— Held (per Tuck C. J., 
llamngton and McLeod JJ., Barker J. taking 
no part, Landry and Gregory JJ. dissenting), 
that the finding of the County Court judge 
was right and the appeal should be dismissed.

Held (per Landry and Gregory JJ.), that 
the plaintiff was only entitled to 75c. per 
day for the days actually taught under the 
extended term.—That there was no am
biguity and evidence of the parol agreement, 
and the school returns should not have 
been received. Trustees of School District 
No. 9 v. Haines, 36, p. 617.

Written contract, Parol contract sup
plementing A written contract wherein
A. agreed to haul certain bark belonging to
B. for 81.87 per cord, contained a clause to 
the following effect: The survey to he made 
by buyer or his agent, and the owner or his 
agent, who, failing to agree shall choose a 
man who shall choose a third whose scale 
shall be considered final reckoning, 128 feet 
per cord.—Bark to be estimated by agent 
of owner as soon as finished hauling, and paid 
for accordingly; account to be balanced as 
soon as hark is sold.—When the hauling was 
finished B.’s agent estimated the number of 
cords hauled on the basis of 140 feet to the 
cord, and the hauling was paid for on that 
basis.—The bark was not sold, and no final 
survey was made or account balanced as 
provided in the contract.—In an action by 
A. against B. in 1906 in York County Court, 
claiming a balance due on the contract, evi
dence was admitted of a parol agreement 
to sell the bark by July 1st, 1904. Held, 
properly admitted. Stairs v. Shaw et al, 
37, p. 593.

Written contract, Parol evidence ex
plaining—The plaintiff and defendant en
tered into a written contract by which the 
plaintiff agreed to cut, haul and deliver a 
uantity of logs to be used as pulpwood.— 
'he contract contained the following printed 

clauses: “The plaintiff agrees to haul none 
but good, sound merchantable logs,” and 
“all logs hauled by plaintiff to be scaled 
by............. or some other competent per
son to be appointed” by defendant "whose

scale shall be final between the parties to 
this instrument,” and a typewritten clause 
as follows: "Logs to be scaled by scaler equal 
to what in his judgment will make good 
merchantable lumber.”—The plaintiff offered 
evidence of a collateral oral agreement that 
the scaler should use a certain scale, and 
the jury fourni the contract was made 
relying on this oral agreement. — Held, 
(1) in construing the contract, the type
written clause controls the printed clauses 
(Glynn v. Margetson, 1893, A. C. 351, follow
ed); (2) the contract contemplated some 
particular method of scaling to ascertain 
what was “merchantable lumber” for pulp- 
wood, but was doubtful and uncertain in 
not specifying this method, and inasmuch 
as there is no usage in this province as to 
scaling pulpwood which could be read into 
the contract, oral evidence is admissible 
to explain what scale was intended by the 
parties. Mann v. St. Croix Paper Co., 
41, p. 199.

7. Documentary Evidence.

Ancient documents—After a lapse of 
thirty years a deed bv an administratrix, 
under a license from the Probate Court to 
sell, will lie presumed to be good, though 
there is no affidavit of the administratrix 
endorsed thereon as required by the Probate 
Act of 1810, and no proof that the provisions 
of the act as to notice of sale etc. were com
plied with. Cairns v. Ilorsman, 35, p. 436.

Deed - Registration — An acknowledg
ment of a deed of land in the county of 
Restigouche, headed “Restigouche SS" and 
purporting to have been taken liefore “Don
ald McAllister Esq., one of her majesty’s 
justices of the peace in and for the county 
of Restigouche” and subscribed "Dond Mc
Allister J. P.” is a good acknowledgement 
under the statute and the deed was properly 
received in evidence as a registered con
veyance. Gooden v. Doyle, 42, p. 435.

Highway — Plan — User — In an action 
for obstructing a highway there was con
flicting evidence as to its location and user 
by the public.—Part of the defendants’ 
title were a lease and an assignment thereof, 
both of which had a plan attached exhibiting 
the highway as located where the plaintiffs 
claimed it to be.—Neither the lease nor 
the assignment made any reference to the 
plans.—The defendants' evidence showed 
the highway as actually used in a location 
differing from that shown by the plans.— 
The jury found in favour of the defendants, 
both as to location and user.—The learned 
judge who tried the cause held that as the 
deeds and plans must be read together the 
defendants were estopped from disputing 
the location of the highway, and disregard
ing the findings of the jury as to its location 
and user ordered a verdict to be entered 
for the plaintiffs.—Held, that the verdict
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was properly so entered. Woodstock Woollen 
Mills Co, Ltd. v. Moore et al, 34, p. I7Ô.

Reversed on appeal, 29 S. C. R. *327.

Merchant Shipping Act—Certificate 
of Board of Trade Ownership—By sec
tion 227 of the Merchant Shipping Act, 
1854, it is provided that if any expenses 
in respect of the illness, injury, or hurt, of 
any seaman as are to be borne by the owner 
are paid by any consular officer or other 
person on behalf of Her Majesty, etc., etc. 
in any proceeding for the recovery thereof, 
the production of a certificate of the facts 
signed by such officer or other person shall 
be sufficient proof that the said expenses 
were duly paid by such consular officer or 
other person.—And by section 107 thereof 
it is provided that every register of a declara
tion made in pursuance of the second part 
of the act may lie proved in any court of 
justice, etc., etc. by a copy thereof purporting 
to be certified under the hand of the registrar 
or other person having charge of the original. 
—In an action brought before the police 
magistrate of the City of Saint John to 
recover hospital fees, board and cost of 
conveying from Hong Kong to London a 
seaman of the ship Troop, a certificate of 
the payment of the said expenses by the 
Board of Trade, signed by the assistant 
secretary of the Board, was put in evidence. 
—The present ownership of the ship was 
proved by a copy of the registry certified 
under the hand of the Registrar General at 
London, the ship being registered in Liverpool. 
— Held, that the payment of the expenses 
etc. was sufficiently proved by the certificate 
of the assistant secretary of the Board of 
Trade (affirmed on appeal), and also that 
the certificate of the Registrar General was 
insufficient to prove the ownership, there 
being nothing to show that he had charge of 
the original registry (reversed on appeal 
29 S. C. R., page 662, on ground that proof 
of ownership might be given by above mode 
provided for in Act of 1894, which repealed 
Act of 1854). Ex parte The Troop Sailing 
Ship Co., 34, p. 449.

Merchant Shipping Act—Proof of own
ership— See Bodington v. Donaldson, 44, 
p. 290 under title “Ship, Registry of" in 
Section 4. Supra. (Col. 331.)

Notice to produce—On the trial of an 
action involving disputed accounts it is 
not a ground for a new trial that the judge 
told the jury they might draw inferences 
favorable or unfavorable to the plaintiff's 
case from the fact that he refused to produce, 
under notice, documentary evidence in his 
possession, which, it was admitted, contained 
some account of the transaction in dispute. 
Hale v. Leighton, 36, p. 256.

Notice to produce—Defendant's counsel 
refused to produce a lease at the trial after 
notice to produce, and the plaintiff was 
compelled to prove it by secondary evidence. 
—Later, defendant offered the lease in evi

dence and upon its rejection offered second
ary evidence by oral testimony, which was 
also rejected.— Held, that the evidence was 
properly rejected.—The defendant, after 
refusing to produce a document in his pos
session when called for by the plaintiff could 
not afterwards put it in evidence for his own 
advantage. Cyr v. DeRosier, 40, p. 373.

Will—Copy certified by deputy regis
trar—A copy of a will certified by the deputy 
registrar of probate after the death of the 
registrar and during a vacancy in the office 
was properly received in evidence (per Tuck 
C. J.). Ingram v. Brown, 38, p. 25*3.

Will not probated—Conveyance by 
executors—A document purporting to be 
a certified copy of an unprobated will exe
cuted in the province of Quebec by a resident 
of that province, and a certified copy of a 
conveyance purporting to have been made 
by the executors under the said will, both 
of which documents are registered in the 
county of Gloucester, are not, in the absence 
of proof of the death of the testator, admissible 
to prove title in one claiming through him. 
Sweeney v. DeGrace, 42, p. 344.

Written document—Verbal statement 
of contents by counsel—Where a statement 
of the contents of a written document is made 
by counsel and accepted by both sides as 
a correct version, although there is no 
evidence of its less or destruction, the 
Court must construe its meaning in the 
same manner as if it had been produced. 
0‘Regan v. C. P. Rwy. Co., 41, p. 347.

8. Corroborations.

Divorce—Credibility of witnesses—In
the Court of Divorce and Matrimonial 
Causes the amount cf credence to be given 
to the witnesses is entirely for the judge 
who hears the case.—Therefore on the 
trial of a libel filed by the wife for a divorce 
a vinculo matrimonii on the ground of the 
adultery of the husband, when the presiding 
judge accepted the evidence of a single wit
ness to prove the adultery, as to which 
fact she was not corroborated, though on 
other matters she was, and entirely rejected 
the uncontradicted statements of several 
witnesses called to prove immoral conduct 
on the part of the wife, it was held, that 
he had a right to do so, and the Court on 
Appeal would not on that account disturb 
the decree. Bell v. Bell, 34, p. 615.

Uncorroborated evidence of claim vs. 
deceased—Sec Fish v. Fish, 44, p. 617.

9. Judicial Notice.

Domicile—Administration suit—In a
contest for administration de bonis non 
between the next of kin of the deceased
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lininistrator (husband of the intestate) 

and the next of kin of the intestate, whose 
! at us as a petitioner depended on the domi- 

of the intestate being in Ontario, the 
judge of probate disregarded the fact that 
letters of administration had been issued 

U of this Court on the estate of the intestate 
as domiciled in this province, the petition 
upon which the letters were granted not 
having been put in evidence or the state
ments therein relied upon, and he refused 
t«. consider as evidence a statement in 
the unsworn petition of a trust company 
applying for administration as the repre- 
entative of the next of kin of the husband 

that at the time of her death the intestate 
was domiciled in this province.—The peti
tion of the next of kin of the intestate was 
under oath and stated that the husband's 
domicile at the time of his wife’s death was 
in Toronto.—Held, on appeal, that the 
decision that the wife's domicile was that 
of her husband and therefore in Toronto 
was right. In the matter of the Estate of
I < i/o Edith Forester, 37, p. 200.

Probate Court—A judge of probate is 
not bound to take judicial notice of the 
proceedings in his Court; evidence should 
be submitted {per Hanington J.) In re 
/■'.slate of Vesta Edith Forester, 37, p. 209.

10. Presumptions.

Kxpropriation—The Woodstock Railway 
Company was incorporated by 27 Viet., 
v. 57, by which Act it is given power to expro
priate land for a right of way of ninety-nine 
feet in width and provision is made for the 
assessment and payment of damages.—In 
1S71 the company built their main track 
on a strip fourteen feet in width but there 
was no evidence that any damages had 
been assessed or paid.—The defendant com
pany acquired the rights of the Woodstock 
Railway Company and in 1892 laid side 
tracks adjoining the fourteen foot strip and 
within the ninety-nine feet allowed by the 
Act 27 Viet., c. 57.—In May, 1911, the plain
tiffs brought an action of trespass for laying 
the side tracks on this land.—Held, the Court 
would not presume from the occupation of 
the fourteen foot strip that the Woodstock 
Railway Company took possession of the 
whole width of ninety-nine feet which it 
was entitled to expropriate. Carr v. Cana
dian Pacific Rwy. Co., 41, p. 225.

Husband and wife—Presumption—In
the absence of any evidence to the contrary, 
it will be presumed that a married woman 
is living with her husband. Everett v. 
Everett, 38, p. 390.

Infant, Purchase by mother in name 
of—Intention—Where a mother makes a 
purchase in the name of her child, there is 
no presumption that an advance was in
tended.—In such a case, it is a question

of evidence whether there was an intention 
to advance. Moore v. Moore, 1 Eq., p. 204.

Intention — Evidence — Transfers of 
shares in an incorporated company made 
by the deceased to different members of his 
family while in good health, years before 
his death, will not be considered made for 
the purpose of evading the payment of 
succession duties under the Act 59 Viet., 
c. 42. Receiver General of New Brunswick 
v. Schofield el al, 35, p. 07.

Marriage—Where a man and woman 
have cohabited for such a length of time 
and in such circumstances as to have acquired 
the reputation of being man and wife, 
a lawful marriage between them will he 
presumed, although there may be no positive 
evidence <>f any marriage having taken 
place; and the presumption can be rebutted 
only by strong and weighty evidence to 
the contrary. Johnson et al v. Hazen, 43, 
p. 154, C. D.

Ships managed for owners—Merely 
proving that a vessel was managed by 
persons other than the registered owners 
does not of itself rebut the presumption 
that it was so managed by them as agents 
for the registered owners. Bodington Ad
ministratrix etc. v. Donaldson et al, 44, p. 290.

Title to land—Conventional line—
Where adjoining occupiers of land, fully 
cognizant of the dispute as to the location 
of the line dividing their properties agree 
upon a line as a division line and occupy 
up to and recognize such chosen line as a 
common boundary of their respective hold
ings, the successors in title of each of the 
parties so agreeing, in the absence of fraud, 
are bound by the line whether it be the true 
boundary line or not. Phillips v. Mont
gomery et al, 43, p. 229.

11. Secondary Evidence.

Foundation—The question as to whether 
a proper foundation has been laid for the 
admission of secondary evidence is for 
the trial judge and the Court refused to 
interfere with his discretion. Cyr v. DeRosier 
40, p. 373.

Secondary evidence, Notice of—A notice 
of intention to offer in evidence a certified 
copy of a document need not state the 
particular Court at which the document 
will be offered.—It is sufficient if it states 
generally that the document will be offered 
at the trial of the cause, and it is good until 
the cause is tried. Smith v. Smith, 37, p. 7.

Writ of execution, Secondary evidence
of—The testimony of a sheriff who had 
executed under a writ of execution that he 
had searched for it in his office but could 
not find it; that he believed that it was not
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in his office or in his possession; that lie 
thought that he had returned it to the 
attorney who had issued it; also, the testi
mony of the clerk of the Court out of which 
the execution had issued, that he had made 
search for it but could not find it, and his 
belief was that it had never been filed in 
his office, was held a sufficient foundation 
upon which to admit secondary evidence of 
the contents of the execution (per Van Wart 
J.) Ross v. Adams, 34, p. 158.

12. Witnesses.

(Jompetency—A person offered as a 
witness upon being examined on the voir 
dire, stated that lie believed in (loti, but 
did not believe in a future state of rewards 
and punishments dependent upon his con
duct while on earth, whereupon lie was 
rejected as incompetent.—Held, that lie 
was properly so rejected. Bell v. Bell, 
34, p. 615.

Where a person stated tliat he believed 
in a Supreme Power, a God as defined by 
Christ's teachings; in heaven and hell, and 
in a future state of rewards and punishments, 
but that he did not believe he was uniter 
any greater obligation to tell the truth by 
reason of taking the oath and that he did 
not believe that a person who swears falsely 
will be punished in the hereafter, it was 
held that he was competent to be sworn as 
a witness. Farrell v. Portland Rolling Mills 
Co. Ltd., 3 Eq., p. 508.

Damages -Competency of witness—
In an action to recover the value of two black 
fox pups and one cross pup, part of a lot of 
nine shipped at Dry den, Ont., to be delivered 
to the plaintiffs at Sackville, N. B., on the 
ground that the three foxes died of suffocation 
on the journey through the negligence of 
the employees of the defendant, held, that 
a part owner who had purchased the foxes 
and who stated in his evidence that there 
were several fox ranches where he lived, 
that he knew the market value of foxes 
from what people said and from what he 
had read, and that he had been engaged in 
the fox business to a considerable extent 
since making the purchase, was a com
petent witness to prove their value. Tren- 
holm v. Dominion Express Co., 43, p. 98.

EXECUTION.
1. Seizure.
2. Sale under.

1. Seizure.

Action for conversion by sheriff —
Goods seized by the sheriff under an 
execution at the suit of B. v. R. were claimed

by E. R., the wife of R., as her property.— 
After a formal levy it was arranged between 
the sheriff and E. R. that she should hold the 
goods for the sheriff until they were required 
for sale under the execution.—After the 
seizure, and before sale, a suit was com
menced by E. R. against the sheriff and 
a declaration was filed containing two counts; 
1st, for seizing, taking away and converting 
the plaintiff’s goods ; 2nd, for detention.— 
Part of the goods seized were sold, and part 
released.—Held, that a verdict for the full 
value of the goods sold was proper, though 
the sale did not take place until after the 
commencement of the action; that, as far 
as the sheriff was concerned, the levy was 
effectual and complete. Rideout v. Tibbits, 
30, p. 281.

What is seizable—A memorial of judg
ment when registered, or a writ of execution 
when filed with the sheriff, only affects such 
interest in land as th e debtor then has, 
and therefore does not postpone the title 
of a trustee thereto under a creditors’ deed 
previously executed by a number of the 
creditors, though not registered.—Property, 
including a lot of land, was conveyed by 
A. to B. by deed in trust for the former’s 
creditors.—The deed was executed by some 
of the creditors and was then registered.— 
It was subsequently discovered that the 
certificate of acknowledgment was defective, 
and a new certificate was endorsed on the 
deed.—Between the date of registration 
and the endorsement of the second certificate 
a creditor obtained and registered a judgment 
against the debtor, and seized the land under 
a writ of fi. fa.—A sale of the land being 
advertised by the sheriff, the trustee filed 
a bill praying for a declaration of his title, 
and, as consequent relief, for an injunction. 
— Held, that the trustee's title to the land 
was not displaced by either the registered 
judgment or the writ of execution, and that 
he was entitled to the declaration prayed 
for.—Semble, that before a sale of the land 
by either party took place the right to sell 
should not be in doubt so as to prejudice the 
sale. Trueman v. Woodworth et al, 1 Eq., 
p. 83.

2. Sale.

Equity of redemption in chattels—
An equitable interest in personal property 
cannot be sold under an execution. Ex 
parte Miller, 34, p. 5.

Purchaser at sale not “purchaser for 
value"—A purchaser at sheriff's sale is not 
a purchaser for valuable consideration within 
C. S., c. 74, s. 4. Trueman v. Woodworth 
et al, 1 Eq., p. 83.

Purchaser at sale—Title obtained—A
purchaser at a sheriff's sale under an execution 
stands in no better or different position as 
to the property than the execution debtor 
did. The Continental Trust Co. v. The Mineral 
Products Co., 3 Eq. p. 28; 37 N. B R.,p. 140.
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Sale under execution—Partnership in
terest—L. ami P. each carried cn business 

Saint John, buying and selling fruit.
I’ was a licensed auctioneer.—To avoid 

mpetition between the parties it was agreed 
u P. was to buy all the apples handled 
viilier in the market square, L to furnish 

money when apples were purchased. 
All commissions on commission sales, and 
• profits on sales of apples purchased were 

• i be equally shared.—Under this agreement 
p. purchased the cargo of the Schooner D, 

me 342 barrels.—After a part had been 
M, the sheriff under an execution in the 
lit of R. v. P., seized and, without removing 

niv of them, sold 02 barrels.—At the sale 
the lieriff, in answer to a bidder, stated that 
iiv was selling P.'s interest only, and would 
guarantee nothing, and he did not deliver 
the barrels sold to the purchaser.—In an 
.1 ion of trover in the Saint John County 
Vc.urt against the sheriff for a conversion 
mi the 02 barrels, the judge told the jury 
that if they found that the apples were pur
chased under the agreement on the joint 
am tint of L. and P. there was a conversion, 
and the verdict should be for the plaintiff.

Held, on appeal, that the direction was 
wrong; that the sheriff had a right to sell 
any interest P. had and there must be a new 
trial. Ritchie v. Law, 37, p. 30.

Sale under execution—Unregistered 
mortgage of mining leases Mining leases 
uf lands in this province and of the minerals 
therein issued by the Crown to the appellant 
company, subsequent to a mortgage executed 
by it in the state of N. to the respondent 
company, incorporated under the state of 
V, which laws, unlike those of his province, 
do not reserve the minerals to the state, 
are subject to the mortgage.—A judgment 
creditor of the mortgagor having purchased 
the leases at sheriff’s sale under an execution 
upon his judgment, whereupon new lease; 
were issued to him in his own name, the 
Cri iwn having no knowledge of the mortgage, 
took said new leases subject to the mortgage. 
—The mortgage, though not registered under 
section 139 of the General Mining Act, 
C. S. 1903, c. 30, is not void as against a 
judgment ore litor who had notice of the 
mortgage, and whose judgment was not 
registered under the section at the com
mencement of the suit. The Mineral Pro
ducts Co. et al v. The Continental Trust Co., 
37, p. 140.

EXECUTORS AND ADMINIS
TRATORS.

Accounts of executors passed in Pro
bate Court not res judicata—The testator 
P. by his will bequeithed to his wife an 
annuity of .$1,200 during her life, and to the 
•laintift an annuity of $2,(MM) during her 
ife, and directed his executors and trustee; 
to set apart out of the funds of the estate, 
stocks or securities sufficient to pay both

annuities, and that if the income therefrom 
should not be sufficient a portion of the 
principal should be applied for the purpose, 
and that under no circumstances whatever 
should there be any default or delay in paying 
the annuities.—The will then contained a 
number of devises and specific legacies and 
the testator devised all the residue of both 
his real and personal estate after the payment 
of his debts, funeral and testamentary 
expenses, to his son, J, H. P.—He then 
appointed his wife, his son J. H. P. and three 
others to be the executors and trustees cf 
his will.—Probate was granted to all of 
the executors.—The trustees failed to set 
apart funds for the payment of the annuities. 
—In an administration suit brought for the 
purposes inter alia of construing the will, 
and determining whether the trustees had 
distributed the estate and accounted in 
accordance with the will, J. H. P. claimed 
that the trustees after paying the debts and 
settling of specific legacies, were unable to 
comply with the directions of the will as 
to appropriating funds for the payment of 
the annuities, and that he had expended the 
whole of the corpus of the estate in paying 
the annuities, and had passed his account in 
the Probate Court.—By the executors’ 
account ; filed and passed in the Probate 
Court, it appeared that the judge of the 
Probate Court found and decreed a balance 
due J. H. P. < i $5,020.00. Held, that the 
Probate Court net being a court of con
struction, and having no authority to deter
mine questions relating to the meaning of 
a will and whether executors and trustees 
have discharged their duties in accordance 
therewith, the suit was not res judicata by 
reason of its decree. Parks v. Parks et al, 
Eq. Cas., p. 382.

Action against administrator — Secur
ity for costs—Security for costs will be 
ordered against a plaintiff resident out of 
the jurisdiction in a suit against an admin
istrator fer the administration of his in
testate’s estate, where the estate is insolvent, 
and the plaintiff’s claim against the estate 
is not admitted. Aiton v. McDonald, 2 
Eq., p. 324.

An executor or administrator of an in
solvent debtor cannot be said to have the 
debt in his hands as security for costs.—He 
has only what he actually receives, which 
may be but a percentage of the indebtedness. 
Id.

Action against administrator person
ally—The plaintiff of an extra provincial 
corporation sued S. in a County Court for 
debt.—S. died and the plaintiff then recovered 
judgment by default against the defendant 
as administrator of S.—Execution was issued 
and returned nulla bona, although the 
administrator had assets in his hands.—The 
plaintiff then brought this action against 
the defendant personally upon the County 
Court judgment relying on the judgment as 
evidence cf assets, and the return cf the
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execution as evidence of waste.—Judgment 
having been given for the plaintiff, the 
defendant moved to set it aside on the 
ground that the County Court judgment 
was void because (1) no affidavit of debt 
had been filed with him under C. S. 1903, 
c. 118, s. 41, and (2) the plaintiff had no 
license under C. S. 1903, c. 18.—Held, 
the County Court judgment was conclusive 
against the defendant upon both defences 
and that they could not be set up in this 
action. Sanford Manufacturing Co. Ltd. 
v. Stockton, 40, p. 423.

Action against executors for trespass 
by testator—Where there has been a wrong 
which resulted in increasing the estate of 
the wrongdoer, the estate should make it 
good to the person who had suffered that 
wrong.—(Per Hanington J.) Frederick v. 
Gibson et al, Executors of Gibson, 37, p. 130.

Action against executors, when proper 
parties to suit—G. died in 1902 leaving 
i will by which his property was bequeathed 
to his eight children, with a small annuity 
to his wife.—This suit is brought to compel 
the cancellation of a mortgage given by the 
plaintiff to G., and the reconveyance to the 
plaintiff of a certain life insurance policy 
and other property which was held by G. 
to secure certain monies advanced by G. 
to the plaintiff; and also to compel the con
veyance of two lots of land which the plaintiff 
claims he purchased from G. under an agree
ment that G. was to give him the deed for 
them whenever he demanded it.— Held, 
overruling the demurrer, that it was by nc 
means certain that the defendants (execu
tors of G.) were not all necessary or proper 
parties in regard to all the causes of action 
set out in the bill, or that they did not all 
have a common interest in them; but if that 
were not so, there were no special circumstances 
in this case which rendered it either difficult 
or impossible to deal fully and properly with 
all the causes of action, without causing 
inconvenience to anyone, and therefore any 
discretion which this Court has, should be 
exercised in favor of continuing the suit in 
its present form. Cummings v. Gibson 
et al, 4 Eq., p. 55.

Action by executors (also devisees) 
for injury to reversion—(Juaere, as to 
whether executors who are seized in fee 
under a devise of land and building to them 
in trust can bring a suit in their character 
as executors to restrain an injury to the 
reversion, or whether the suit should not 
be brought in their character as devisees 
and legal owners of the property. Humph
rey et al v. Banfil, Eq. Cas., p. 243.

Action by executor's executor—An
executor may sue in his individual right 
on contracts made with himself where 
the money, when recovered, would be assets 
cf the estate, and therefore his per onal 
representative mry sue on such a c ntract 
in hi- repre e ta.ive c parity. Kelljy v. 
Ayer, 41, p. 4S9.

Administrator ad litem — Practice —
Upon the death of one of several defendants 
to a suit in the Supreme Court in Equity 
the plaintiff may continue the suit by apply
ing for administration ad litem or by appli
cation to the Equity Court under s. 116 or 
s. 119 of the Supreme Court in Equity Act, 
C. S. 1993, c. 112, and therefore where one 
of several defendants died after judgment 
of the Supreme Court en banc confirming a 
decree of the Equity Court dismissing the 
plaintiff’s bill with costs, and the plaintiff 
delayed his appeal to the Supreme Court 
of Canada for eight months thereafter on 
the ground that no administration had 
been taken out, held, this was no excuse 
for the delay and the judgment of McLeod 
J. refusing to allow the appeal under s. 71 
of the Supreme Court Act, R. S. C. 1901), 
c. 139 was confirmed.—Hr Id, also, that the 
mistake of the solicitor as to the procedure 
on defendant's death, even though supported 
by opinion of counsel, was net a sufficient 
excuse.— Held (per McLeod J.), the plaintiff 
(appellant) could have filed a suggestion 
and proceeded under s. 85 of the Supreme 
Court Act, R. S C. 1906, C. 136. Harris 
et al v. Sumner et al, 39, p. 456.

Administration de bonis non—In a
contest for administration de bonis non 
between the next of kin of the deceased 
administrator (husband of the intestate) 
and the next of kin of the intestate, whose 
status as a petitioner depended on the 
domicile of the intestate being in Ontario, 
the judge of probate disregarded the fact 
that letters of administration had been 
issued out of this Court on the estate of 
the intestate as domiciled in this province; 
the petition upon which the letters were 
granted had not been put in evidence nor 
the statements therein relied upon, and the 
judge refused to consider as evidence a 
statement in the unsworn petition of a trust 
company applying for administration as the 
representative of the next of kin of the 
deceased administrator, that at the time of 
her death the intestate was domiciled in this 
province.—Held, on appeal, that the decision 
was right, and that administration was 
properly granted to the representative of 
the next of kin of the intestate, both parties 
being equally interested. In re Estate Vesta 
Edith Forester, 37, p. 209.

Appeal—A party aggrieved by a decree 
of a judge of probate may appeal therefrom, 
although he did not appear in the Court 
below.—An order extending the time for 
appeal made ex parte is not a nullity, and 
if not set aside the Court will hear an appeal 
taken under it. In re Estate Wm. F. Welch, 
36, p. 628.

Applying for advice of Court—On an
application by an executor under s. 139 of 
c. 49, C. S., all o' the facts upon which the 
a lvice of the Court is sought nut appeir in 
the petition itself.—If the facts are not 
state 1 correctly, the advice given will be
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protection to the petitioner.—The facts 
m the petition must be sworn to by an 
accompanying affidavit of the petitioner, 
,r his agent having a knowledge of them.— 

The definite quesiton to be asked should 
t,e propounded in the petition, and not a 
general reference made to the Court for 
Un opinion.—The petition should be pre
sented to the Court ex parte, when direction 
will be given who is to be repre;ented or 
have notice of the hearing.—The order of 
the Court should recite the petition. In 
re Isabella Brooks Estate, Eq. Cas., p. 2(59.

Assets — Promissory notes — Accom
modation—Re claim that note found «among 
assets of testator was for accommodation of 
testator see Fish v. Fish, 44, p. 017.

Breach of trust—Relief from personal
liability—A testator, in one part of his will, 
gave all his real and personal estate to his 
wife "to be hers in such a way that she shall, 
during her life, have the full use, benefit 
and enjoyment thereof," and then over, and 
in a subsequent clause, after directing his 
executors to sell his real estate, empowered 
them to make investments in certain classes 
of securities, "so that my said wife may have 
the interest and income therefrom during 
her life."—The plaintiffs, with testator’s 
widow, were appointed executors of the will. 
—The estate was comprised in part of real 
estate, which was sold by the executors, 
and the proceeds were handed by the plain
tiffs to tneir co-executor to be held by her 
under the terms of the will, they honestly 
believing that such was their duty under the 
will.—On her death an investment made 
by her representing a part of these proceeds 
came to the hands of the plaintiffs; the 
remainder of the proceeds having been either 
used or lost by her.— Held, that the estate 
was devised in trust to pay the income only 
therefrom to the widow during her life, and 
that there was a breach of trust by the 
plaintiffs; but that they had not acted 
unreasonably in the view they took of the 
meaning of the will, and that they should 
he relieved from personal liability, under 
Act 61 Viet., c. 26. Simpson v. Johnston, 
2 Eq., p. 333.

Commission allowed executors —Part 
of a testator’s estate consisted of a dry 
goods business, which was carried on by his 
two executors for nearly a year before it 
was sold en bloc, one executor doing prac
tically all the work.—Upon passing the 
accounts, the probate judge allowed a 
commission of four and one-half per cent, 
upon the whole estate to the executor who 
carried on the business and a commission 
of one-sixth per cent, to the other. No com
mission was allowed upon sales made in 
carrying on the business.—Upon appeal, the 
Court refused to interfere with the judge's 
discretion in apportioning the commission. 
In re Estate of Benjamin B. Manzer, 42, 
p. 251.

Deed by administratrix—Presumption 
re license to sell—After a lapse of thirty 
years a deed by an administratrix, under a 
license from the Probate Court to sell, will 
be presumed to be good, though there is no 
affidavit of the administratrix indorsed there
on, as required by the Probate Act of 1840 
and no proof that the provisions of the 
Act as to notice of sale etc. were complied 
with. Cairns v. Hors man, 35, p. 430.

Deed by administrator—An adminis
trator’s deed, duly proved and registered 
under 3 Viet., c. 01, s. 50, reciting all the 
facts required by the statute and having the 
affidavit of the administrator endorsed there
on that the premises mentioned in the deed 
had been duly advertised and sold according 
to law, is not sufficient proof of title in one 
claiming thereunder without proof of the 
license to sell. Johnson v. Calnan, 38, p. 
52.

Disbursements — Defending suit for 
heirs—A. died intestate leaving as heirs 
a sister and two nephews.—Upon passing 
accounts of his estate a sum of $1,000 was 
found to be in the hands of his adminis
trators, and was directed to be left there 
till final winding up of the estate.—Held, 
that the payment of that amount or any 
part of it to defend a suit to set aside a 
trust deed of the sister after her death 
could not be allowed. In re Estate Geo 
W. Anning, 34, p. 308.

Distribution — Conflict of laws — As
sets and administration in two countries
—A person, deceased, died domiciled in 
this province, leaving personal property 
here and in Maine.—Administration of the 
estate was taken out in both countries by 
the same person.—The proceeds of the 
Maine property were brought by the ad
ministratrix to this province.—The deceased 
was indebted to creditors in both countries. 
—An administration suit was brought in 
this province against the administratrix by 
the New Brunswick creditors.—By a decree 
of the Maine Probate Court, the Maine 
assets were ordered to he distributed among 
the creditors of the deceased in accordance 
with the provisions of a Maine statute.— 
The effect would be that the Maine creditors 
would be paid their share of the whole estate 
without contributing to the costs of the 
administration suit in this province.—Held, 
that the costs of the administration suit 
could not be charged against the Maine 
assets, and that their distribution must be 
in accordance with the Maine law. Warner 
v. Giberson, 1 Eq. p. 65.

Executor de son tort—Following assets
—If property held by an executor de son 
tort has been disposed of by him and the 
proceeds invested, the beneficial owners 
may follow the substituted property into 
the hands of a third person not a purchaser 
for value without notice.—Where an exe
cutor de son tort is sued by an administrator
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time runs only from the grant of admin
istration. An executor de son tort sold 
property and invested the proceeds in 
land, and conveyed it to his daughter by a 
deed to which his wife was not a party. 
—After his death a suit was brought against 
the widow and daughter to have the land 
charged with the trust affecting the original 
property.— Held, that the widow was properly 
joined in the suit. Dunlop v. Dunlop,
1 Eq., p. 72.

Foreclosure of mortgage by ex* cutor 
de son tort holding assets sufficient
to pay same—An executor de son tort 
cannot foreclose a mortgage given to him 
by the intestate if he has in his hands suf
ficient assets of the deceased to pay the 
mortgage debt.—Where, in a suit by an 
executor de son tort for foreclosure of a 
mortgage to himself by the intestate, it 
appeared that no administrator had been 
appointed, and by the answer of the heirs, 
it was alleged that the plaintiff had assets 
in his hands belonging to the deceased 
sufficient to pay the mortgage, the Court 
under c. 49, C. S., s. 47 appointed a barrister 
of the Court to represent in the suit the 
estate of the deceased, ami ordered the 
heirs to file a cross-bill against the plaintiff 
for an account. Kenny v. Kenny et al, 
Eq. Cas., p. 301.

Insolvent executor — Application for 
receivership- An insolvent executor and 
trustee disputed a creditor's claim, and 
the creditor filed a bill fi r the api>ointmeiit 
of a receiver and the payment of his debt. 
—The appointment of a receiver was opposed 
by all other parties interested in the estate.— 
Pending the suit the creditor brought an 
action at law ujion his debt anil recovered 
much less than the amount originally de
manded of the executor.—The debt was then 
paid.— Held, that the bill should be dismissed 
with costs. Mills v. Pallin, 1 Eq., p. 601.

Legacy, Payment of—Failure of assets
—W. by his will appointed his wife sole 
executrix, and left her the residue of his 
estate after payment of four legacies.— 
The executrix proved the will and paid two 
of the legacies.—She died intestate, and 
the defendant took out letters of adminis
tration of her estate.—The plaintiff, a 
married woman, who was one of the unpaid 
legatees under W.’s will, obtained letters 
of administration de bonis non of W.'s estate, 
and filed a bill against the defendant to have 
the estate administered in equity, an account 
taken of the unadministered assets received 
by the defendant, and payment of the same 
to the plaintiff.—There was no allegation 
in the bill that any of the legacies had been 
iaid, and that thi- was an admission of assets 
or the payment of all of them.—The defend

ant in his am wer chimed that there were no 
assets to pay the legacies, a- W. at the time of 
his death was indebted to his wife for advan
ces out of her own separate propertv which, 
with some other debts, exceeded the value

of his estate.—Held, that the plaintiff 
was not entitled to a decree against the 
defendant for payment of her legacy without 
a reference being had and an account taken, 
when the bill did not charge that the testator's 
execu trix had admitted assets and become 
personally liable by paying two of the 
legacies, and the defendant had expressly 
denied there were any assets for the payment 
of t he legacies. Walsh v. Nugent, 1 Eq., 
p. 335.

Legacy, Failure to pay—Coats of action 
—Compelling payment—Trustees who re
fuse to pay over a legacy when they have 
no reasonable doubt but that it should be 
paid, will nut lie allowed any costs in an 
action to compel its payment.—Quaere, in 
such a case are not trustees personally liable 
for the costs of the procceilings.'1 Taylor 
v. McLeod el al, Trustees, 4 Eq., p. 262.

License to sell real estate—A judge of 
probate is not warranted in granting a license 
to sell real estate to pay debts, unless he 
is judicially satisfied by proof, and finds the 
amount of the personalty and the amount 
of the debts, and thus ascertains what the 
deficiency is.— A bald adjudication that 
there is a deficiency based on a list of attested 
accounts, and the evidence of the petitioner 
that they were filed against the estate is 
not sufficient.— (Per Hamngton, Landry, 
Barker and McLeod JJ.)—Held (per Tuck 
C. J., dissenting), that as there was sufficient 
evidence of the matter of the jietition to 
justify the judge of probate in making the 
order, the appeal should be dismissed. In 
tlu> matter of the Estate of Wm. F. Welch, 36,
p. 628.

Life insurance policy—Whether assets
or not —By a written application, dated 
26th February, 1896, C. applied to the Nor
wich and London Accident Insurance Asso
ciation for $2,000 accident insurance, the 
poliev "to be payable in case of death by 
accident under provisions thereof to M. , 
wife of the deceased.—The company issued 
its policy, payable to the representatives or 
assigns of the assured.—M.'s name was not 
mentioned in the policy, neither was there 
anything in it to indicate in any way her as 
a beneficiary.—M. as administratrix of C., 
brought an action on the policy for the 
recovery of the $2,000.—The action was 
afterwards settled by the company paying 
the $1,000 now in dispute to the adminis
trai rix in discharge of the policy.—On an 
application to pass the administratrix’s ac
counts before the judge of probates, it was 
claimed, on behalf of the creditors of C. 
that the administratrix should account for 
the $1,000 as assets of the estate, and on 
1 ehalf of M. that she was the sole bene
ficiary under the policy, and the money 
formed no part of C.’s estate.—It appeared 
by the evidence of one of the chief agents 
of the company, that it was not the practice 
of the company in a case of this kind, not
withstanding the terms of the application,
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to issue a policy payable to the beneficiary 
named therein, but they held themselves 
hound in case of death, to pay the amount 
■lue to the beneficiary named in the applica
tion.—It also appeared C. told M. the policy 
was payable to her, and he gave it to her 
when he took it out.—The judge of probate 
held that the money paid under the policy 
belonged to the estate of C.—From this 
decision the administratif appealed.— Held 
i per Landry, Barker, McLeod and Gregory 
|J., Tuck C. J. and Hamngton J. dissenting), 
that there was no complete gift inter vivos 
of the policy and fund to M. from her hus
band; and the intended gift being purely 
voluntary and incomplete, the Court would 
not complete it, and there was no trust 
created and declared in her favor.—Apart 
from the Act 58 Vic., c. 25, no interest would 
pass to M. even had she been named in 
the policy as beneficiary, merely by reason 
of that fact, and if C. wished such interest 
to pass he must have left the money to 
lier by will or settled it upon her during his 
life.—The Act 58 Viet., c. 25, for securing 
to wives and children the benefit ol life 
insurance, does not apply to accident insur
ance.—The application cannot be said to 
be a declaration under the act, as under 
section () the policy must be in existence 
before there can be a declaration affecting it.

Held (per Tuck C. J. and Hannington J.), 
that the transaction was a gift final complete 
and executed as between C. and his wife M. 
and one that, if necessary a Court of Equity 
would compel the legal representatives of 
('. to carry into effect. Cornu-all v. The 
Halifax Banking Co., 35, p. 318. Reversed 
32 S. C.R., p.442.

Negligence of executor- If an executor 
deal with a property of the deceased in 
a manner that no prudent man would use 
in dealing with his own pr< petty, he must 
answer personally for the loss occasioned. 
In re Estate Paul'Dalx, 37 N. B. R., p. 483; 
30S.C.R.,p. 122.

Passing accounts — Disbursements 
made in accordance with power ot 
appointment. By will F. left his estate 
to a trustee with directions to invest one 
portion and to “pay and apply the annual 
income arising therefrom or from any accu
mulations thereof, in such manner and at 
such times ns my wife and daughter, during 
their joint lives, shall by directions in writing 
require my trustee so to do," and in case 
ot the death ot either the power of appoint
ment was to go to the survivor.—The 
daughter was an infant (18 years of age), 
and her step-mother t testator’s wife) was 
testamentary guardian.—They jointly ap
pointed the income of this portion, as it 
accrued to the step-mother and the monev 
so appointed was expended for the benefit 
of both equally.—On the accounHne of 
the trustee before the judge of probate 
under s. 51 of The Probate Courts Act, 
C. S. 1903, c. 118, the judge of probate 

N. U. D. 12.

found that the income so appointed was 
necessary for the maintenance of the infant 
in her station of life and that it had been 
properly expended by her guardian, but 
refused to confirm the payments by the 
trustee on the ground that the infant had 
an interest in the estate which was capable 
ot being affected, diminished or disposed of 
to some extent by the exercise of this power 
and that therefore the appointments were 
invalid.- On appeal, held, (1) that the 
payments should have been allowed irrespec
tive of the provisions of the will, as they were 
properly made by the trustee for the "main
tenance of the infant; (2) the appointments 
were xalid as it was the testator's clear 
intention that the power should be exercised 
during infancy. In re Estate II m. D. Forster, 
39, p. 5211.

Sale of real estate to pay debts.- The
Court of Equity will not under C. S. c. 49 s. 58, 
direct a sale of the real estate of an intestate 
for the payment of his debts, if the personal 
estate that the deceased died possessed of 
was sufficient for the puipose, had it not been 
wasted or misapplied by the administrator.— 
Semble, that an application under s. 58, c. 
49. C. S., for the sale of leal estate to pay the 
debts of an intestate on account of the in
sufficiency of the personal estate must be 
made within ten years from the grant of 
letters of administration.— Semble, that in an 
administration suit for the sale of real es
tate of an intestate for the pax ment of his 
debts the purchaser of the real estate from 
the heir is a necessary party to the suit. 
The People’s Bank v. Morrow et al. Eq. Cas., 
P- 257.

Iransfer by executor of shares speci
fically bequeathed Under The Bank Act, 
c. 120, R. S. C., a bank cannot refuse to 
reeister a transfer to a purchaser by an 
executor of shares in the bank standing in 
the name of the testator, though by the 
testator's will the shares are specifically 
bequeathed. Boyd v. The Bank of New 
Brunswick, Fq. Cas., p. 540.

Waste by administrator—The Court 
of Equity will not under section 58, c. 49, 
C. S., direct a sale of the real estate of an 
intestate for the payment of his debts if 
the personal estate that the deceased died 
possessed of was sufficient for the purpose, 
had it not been wasted or misapplied by the 
administrator. Peoples Bank of Halifax 
v. Morrow et al Eq. Cas. p. 247.

EXPROPRIATION.
Appeal from award—By Act 57 Viet., 

c. 74, providing for the expropriation of 
lands by the Saint John Horticultural 
Association by arbitration, it is enacted 
that “any party to the arbitration may 
within one month after receiving a written
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notice from one of the arbitrators of the 
making of the award appeal therefrom upon 
any question of law or fact to a judge of 
the Supreme Gnirt, and un- m the hearing 
of the appeal, the judge shall, if the same is 
a question of fact, decide the same upon 
the evidence taken before the arbitrators, 
as in a case of original jurisdiction. - The 
judge, upon such appeal, shall have the 
right to hear additional evidence and decide 
the question upon the original ns well as 
the new evidence."—On an appeal from 
an award made under the Act, held, that 
the judge appealed to was nut to disregard 
the award and the reasoning in support of 
it, and «leal with the evidence de novo, 
but that he was to examine into the justice 
of the award on its merits, lioth upon the 
facts and the law’, and whether a reasonable 
estimate of the evidence ha«l lwen made 
in accordance with the principles of com
pensation.—In assessing damages upon the 
expropriation of land regard should be had 
to its prospective capabilities.—Rule con
sidered as to when evidence of an arbitrator 
will be admitted in explanation of the award. 
In re Gilbert and Saint John Horticultural 
Association, 1 Eq., p. 432.

See A R BITR AT ION—R AILWAY.

EXTORTION.
See FRAUD—(EQUITY) COURTS.

FALSE ARREST.

See MALICIOUS PROSECUTION.

FAMILY SETTLEMENT.

Agreement for division of intestate’s 
estate See ESTATES, DISTRIBUTION 
OF, Sears v. Hicks, 3 Eq., p. 281.

Voluntary conveyances to children 
—Maintenance—K. and wife and three 
sons, F., J. and R., lived on K's home
stead form.—Subsequently F. acquired an
other farm.—In 190b an arrangement was 
made between K. and his sons by which 
K. was to convey the homestead farm to 
F. in consideration that F. would convey 
his farm to his brother J., K. to have the

356
1909 crop off the homestead farm and 
R., who was then some fifteen years of age, 
to have one-half the humcstcail farm if 
he continued to work for F. until of age; 
Otherwise, his interest to go to F.—There 
was also a verbal understanding that F. 
should support K. and his wife on the home
stead farm during their lives.—The home
stead farm was worth, according to the 
price paid for it, some four or five times 
as much as F.'s farm.—The arrangement 
was carried out, and in June, 1909, con- 
vcyances were executed by which K. was 
left with practically no assets hut the crop. 
—At the time of the conveyances K. owed 
the plaintiff fur fertilizer, though the amount 
wa not pavuhle till January, 1910.—The 
crop was a failure an«i plaintiff took judg
ment against K. anil brought suit on liehalf 
of himself and other creditors to set aside 
the dee«l of the homestead to F. and the 
deed of one-half the homestead from F. 
to R.—The trial judge found that there 
was no fraud or intent to defeat creditors, 
but held that the conveyances were volun
tary, and as their effect was to defeat creditors 
• hat they were void under the Statute 13 
Khz., e. 5.—On npiK-al, held, there was no 
fraudulent intent and the conveyance of 
F.' farm and his agreement to support K. 
and wife constituted a valuable consideration 
for the deed of the homestead to F., and 
the deed was valid, even though the principal 
part of the consideration moved to J., a 
third iK-rson, ami though the effect of the 
conveyance was to leave K. unable to 
pay his debts. This consideration covered 
the whole homestead farm and the deed 
to R. was also valid.- In an action to set 
aside a conveyance under 13 Kliz., c. 6 
where no fraud t^ shown and there is valuable 
consideratii n, the Court will not enquire 
into the amount • f uich consideration except 
so far as it is evidence that the transaction 
was a sham. Held tper Barry J.), the 
conveyances ■ I 1909 were made in pursuance 
of a f.imilx settlement of 1907 which was 
bona fuie, and the consideration was adequate. 
—Family arrangements are exempt from 
the ordinary rule which affects other deeds, 
even as against creditors, the consideration 
lieing comp' ed partly of natural love and 
affection, partly oi value.—Held lper White 
J.), services rendered by a child during 
minority may constitute a good consideration 
in support of a conveyance of land by the 
parent to the child as against the creditors 
of the parent. Jack v. Kearney, 41, p. 293.

Reversed on appeal S. C. of C . funre
ported.) Original decision 4 Eq., 415 upheld.

Tlw# doctrine as to family arrangements 
applies as between memliers cf the family 
but not as against creditors.—(Per Barker 
C. J.) Id.

FERRIES.
Appurtenances Sale of ferry—The au

thority conferred on a municipality to make 
by-laws for establishing, licensing and regu-
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la ting a ferry authorizes it to provide a 

" at and other appliances for operating 
the same.—And where a ferry, so established 
with the boat and appliances was sold at 
public auction by the municipality, it is 
i » itind to put the vendee in possession, 
and is liable in an action of damages 1er a 
iaihtre to do so, and to an action to recover 
tuck the purchase money. Currey v. The 
Municipality of Victoria, 35, p. 005.

Constitutional law Intra provincial
ferry—The Act respecting Public Ferries, 
R. S. 190i3, c. 10S does not apply to a 
ferry running between points in the same 
province. R. v. Chaisson ex parte Savoy, 
39, p. 591.

FIRES.
Damages —Action by tenant in com

mon in possession —The plaintiff, a tenant 
in common of certain lands, but in possession 
under an agreement with the other tenants 
that he was to have possession ami ownership 
of the lands and all appertaining thereto, 
i entitled in his own name to sue and recover 
for damages arising from the negligent 
setting of fire by defendant on his own land 
and it,s spreading to the land in possession 
of plaintiff. Phillips v. Phillips, 34, p. 312.

Master and servant—A master is liable 
for an injury by fire caused by the wrongful 
act of his servant within the scope of his 
authority, although the master has expressly 
forbidden the servant to do the act from which 
the injury resulted. Read v. McGivnev, 36, 
p. 513.

Negligence — Nonsuit — Notice under 
C. S. 1903, c. 94—In an action for negli
gence in starting a fire in June without 
notice, contrary to the Act respecting Pro
tection of Woods from Fire, C. S. 1903, 
v. 91, tried before a County Court judge 
without a jury, plaintiff proved that defendant 
had a numl)cr of brush piles on his land 
thirty or forty feet apart, that defendant 
was seen going towards these piles, and 
twenty minutes afterwards smoke arose 
and defendant was found near the piles, 
fifteen of which were burning.—There was 
also evidence of a statement by defendant 
that tobacco dropped out of his pipe and 
set the fire.—A wind was blowing at the 
time towards the plaintiff’s land and plaintiff’s 
woodland was burned.—Plaintiff having 
been nonsuited, held, the nonsuit should 
l>e set aside.—Held (per White J.), in the 
absence of contradiction the evidence entitled 
the plaintiff to a verdict and therefore the 
nonsuit should be set aside.—Held (per 
Barry J.), a nonsuit should not be granted

where there is sufficient evidence for the 
plaintiff to submit to a jury.—Held (per 
Barry J.), section 20 of the Act does not 
apply to cases of inevitable accident.—It 
must be proved that defendant started the 
fire intentionally or negligently. Cochran 
v. Lloyd, 42, p. 112.

Negligence of employee of railway 
company —Statutory liability —In an ac
tion brought by the owner of a lot of wood
land adjoining defendant’s line of railway 
to recover damages alleged to have been 
caused by a fire negligently started by defend
ants’ servants and allowed to extend to 
plaintiff's land, it appeared in evidence that 
N., a section foreman of the railway, set 
fires to burn up some piles of sleepers and 
rubbish on the railway line.—The weather 
had been very dry for a long time, and forest 
fires were burning all over the country.— 
Witnesses on behalf of the plaintiff testified 
that they saw fire on the railway line at this 
time, and traced its course through the 
fence to the plaintiff’s land.—N. swore that 
the fires which he started were all burnt out 
before the fire was seen on the plaintiff's 
property, and other evidence was given 
to the same effect.—The jury found that 
the lire spread from the fire set by N. and 
that X. negligently and unreasonably allowed 
it to extend.—A verdict was entered for 
the plaintiff for .$500.— Held, that there was 
sufficient evidence to justify the veridet. 
— Held iper Tuck C. J. and McLeod J.), 
that the acts 4S Viet., c. 11 and t)U Viet., 
c. 9 (to prevent the destruction of forests 
and other property by lire) are not ultra 
vires of the local legislature. — Held (per 
McLeod J.), that the defendants having 
brought on their land a dangerous element 
not naturally there, did so at their peril, 
and if it caused injury they were liable 
though no negligence was proved.—The 
provision of said acts declaring that a person 
starting a fire, except for certain purposes 
specified, between May 1st and December 
1st, is guilty of negligence, applied to the 
defendants, and they were, therefore, liable 
under the acts as well as at common law. 
Grant v. The Canadian Pacific Rwy. Co., 
36, p. 528.

FISHERIES.
City of Saint John—Harbor fisheiies—

By its charter the city of Saint John is 
granted “all the lands and waters thereto 
adjoining or running in, by or through the 
same" within defined Iwmndaries, including 
a course at low water mark; “as well the 
land as the water, and the land covered 
with water within said boundaries."—The 
fisheries between high and low water mark 
on the harbour are declared by the charter 
to be for the sole use of the inhabitants, 
but by Act of Assembly they are directed 
to be annually sold by the city.— Held,
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that where the city is bounded by low water 
mark it has not a title to sell the right of 
fishing beyond such mark, though within 
the harltour or river. The City of Saint 
John v. Wilson, 2 Eq., p. 398.

Fisheries Act—Imprisonment may be 
adjudged under the act for default in pay
ment of a penalty imposed without awarding 
a distress. King v. Fraser, 36, p. 109.

Fisheries Act, s. 18—Remitting penal
ties—Section 18 of The Fisheries Act as 
amended by the act of 1898 enacts "Except 
as herein otherwise provided, every one who 
violate any pn >\ i ion of thi • act or of the 
regulations under it shall be liable to a 
penalty not exceeding $100 and costs, and, 
in default of payment, to imprisonment for 
a term of not exceeding three months, 
and any fishery officer or justice of the peace 
may grant a warrant of distress for such 
penalty and costs."—R. was convicted 
under this section, and fined $20 and costs. 
—Beth line and costs were remitted under 
sub-section 6 of section 18 which provides 
that "persons aggrieved by any such con
viction may appeal by petition to the minister 
of marine and fisheries who may remit 
penalties and restore forfeitures under this 
Act.”—G., the prosecutor, applied to the 
convicting magistrate for a warrant of 
distress for the costs, claiming the minister 
of marine and fisheries hail no power to remit 
the cost.;.—The magistrate refused to issue 
the warrant, and a mandamus was moved for. 
— Held (per Tuck C. J., Hanington and 
McLeod JJ.), that the minister had no 
power to remit the costs, and it was the 
duty of the magistrate to issue the warrant 
of distress for their recovery, and that the 
mandamus should go.— Held (per Barker 
and Gregory JJ.), that the penalty having 
been remitted, the magistrate had no power 
to proceed to collect the costs, or, at all 
events, his right was so doubtful that the 
Court, in the exercise of its discretion should 
refuse the mandamus.— Held (per Landry 
J.), that as in the section in question the 
term "penalties" included the costs as well 
as the fine, the writ ought not to issue. 
Ex parte Gilbert, 36, p. 492. Court divided, 
rule dropped.

Illegal fishing, Evidence of—Evidence 
that ;• person was seen on tin- river in a 
canoe between ten and eleven o'clock at 
night with the appliances commonly used 
in illegal salmon fishing is, in the absence 
of any explanation of the situation and where 
the charge is not denied on oath, sufficient 
to justify a conviction for fishing salmon 
by means of a spear in contravention of 
the Fisheries Act.—A complaint charging 
the accused with having been engaged in 
"illegal fishing" in contravention of the 
Fisheries Act is too indefinite to support 
a conviction under the act. King v. Fraser, 
36, p. 109.

License — Renewal — Tenants in 
common — Possession — Accounting —

A Dominion Government fishery license for 
one year, without right of renewal, was 
taken out a number of consecutive years by 
the plaintiff and defendants until 1899, in 
which year and in the year following, the 
license was taken out and the fishing there
under was carried on by the defendants.— 
The plaintiff and defendants own»! as tenants 
in common fishing gear used in fishing under 
the license.—They were not partners in 
respect of the license, and each catch of 
fish was divided at the time it was made 
among such of the licensees as assisted in 
it.—The expense of repairing the fishing 
gear was projiortionately liorn by the plain
tiff and defendants up to the years 1899 
and 1900, when it was borne by the defend
ants.—In the years 1899 and 1900 the fishing 
gear was possessed and used exclusively by 
the defendants in fishing under the license.— 
Held, that the plaintiff was not entitled to 
a declaration of interest in the license, nor 
to a share of the earnings thereunder for the 
years 1899 and 1900, and that the defendants 
were not liable to account to him for profits 
from the use by them of the fishing gear in 
those years. Guptill v. I tiger soli, 2 Eq., 
p. 252.

Riparian owner -Right to unpolluted 
water a riparian owner lias tin- right to 
the full flow of the water in its natural state, 
without diminution or pollution, so, where 
it is shown that the defendant was polluting 
the water by operating an iron mine and 
thereby injuring the fishing rights of the 
plaintiff, an injunction was granted, hut, as 
the works of the defendant were imirortant, 
the Court ordered that the injunction 
should not become operative for over three 
months, in order that the defendant might 
have an opportunity to prevent the irollution 
by alterations to its plant. Nepisiquit 
Real Estate it* Fishing Co. Ltd. v. Canadian 
Iron Corporation, 42, p. 387, C. D.

FIXTURES.
Dwelling affixed to realty by lessee -

The lessee of land under a lease renewable 
from term to term at his option, affixed 
to the soil a dwelling-house with a shop 
in the lower storey.— Held, that his actions 
under the circumstances furnished evidence 
of his intention to annex the building to the 
freehold. Allan v. Rowe, 1 Eq., p. 41.

Injunction against mortgagor of chat
tels purchased conditionally and affixed 
to realty- See Poirier v. Blanchard, 1 Eq., 
p. 322.

Mortgage — Goods sold conditionally 
—Lien not registered—'I he Port Elgin 
Woollen Compuny purchased from the 
plaintiffs, on the instalment plan, a steam 
engine under an agreement in writing which 
provided that it should not become the pro
perty of the vendee until the payment of 
all the instalments, and should lie removal le 
by the vendor on failure of the vendee to 
pay as agreed.—The engine was affixed
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to the freehold of the vendee by bolts and 
screws to iron plates embedded in concrete 
to prevent it from rocking and shifting, and 
might have been removed at any time 
without injury to the freehold.—It was 
used for driving the machinery in the factory 
of the vendee.—Default having been made 
in the payment of the instalments, the engine, 
was claimed by the vendor and also by the 
defendant, a mortgagee of the land on which 
the mills were situate and all the mill plant, 
engines, etc., who took his mortgage after 
the engine had been installed and without 
notice of the plaintiff’s claim, the agreement 
not having been registered.—The mortgage 
was foreclosed by the defendant and the 
mortgaged property was bought in by him 
under a sale by a referee in equity for an 
amount less than the mortgage debt.—The 
plaintiffs were not parties to foreclosure 
proceedings, but were aware of the pendency 
of the same.—No report of the sale or motion 
to confirm was made.—Held (per Tuck 
C. J., Hanington, Landry, McLeod and 
Gregory JJ.), that the engine was sufficiently 
annexed to the land to become part of the 
freehold, and passed to the defendant under 
his mortgage.—That by the mortgage to 
the defendant the engine passed as part of 
the realty, and cn his taking possession, 
if not by virtue of the mortgage alone, all 
right in the plaintiffs to retake it was put 
an end to.—That the act 62 Viet., c. 12, s. 8, 
sub-sec. 2, which provides that where goods cr 
chattels are sola on the instalment or hire 
and purchase system, and the property is 
not to pass until payment, the right of the 
owner shall not he affected by such goods 
or chattels l>eing affixed to the realty, does 
not apply to past transactions where the 
goods had been affixed to, and become part 
of the realty before the passing of the act. 
The Goldie tfc McCulloch Co. Ltd. v. Hewson, 
35, p. 349.

FRANCHISE.

Electoral franchise An action will lie 
when one is deprived of his right to vote at 
a municipal election by the negligence of 
another.—A municipal corporation is an
swerable for the negligent performance of 
his duties by one of its officers, who is ap
pointed and removable by it, even where 
the duties, the negligent performance of 
which gave rise to the action, were imposed 
by the legislature and not by the corporation.

(Per Tuck C. J., Landry and McLeod 
JJ., Hanington J. dissenting.) Crawford v. 
The City of Saint John, 34, p. 560.

Ferry rights—The authority conferred 
on a municipality to make by-laws for estab
lishing, licensing and regulating a ferry 
authorizes it to provide a boat and other 
appliances for operating the same.—And 
where a ferry, so established with the boat 
and appliances was sold at public auction 
by the municipality, it is bound to put the 
vendee in possession, and is liable to an 
action of damages for a failure to do so, and 
to an action to recover back the purchase

money. Currey v. The Municipality of 
Victoria, 35, p. 605.

River driving rights. Assignment of—
The plaintiff, an incorporated company, 
with the exclusive right to drive lumber 
down the South-west Miramichi River 
within the company's limits, and of collecting 
tolls fixed by law therefor, contracted with 
the defendant, in consideration of a bonus 
to be paid by him to the company, to allow 
him to do the driving and receive the tolls. 
— Held, that the contract was against the 
public interest, and invalid. The South-west 
River Driving Co. v. Lynch, 38, p. 242.

River driving rights, Delegation of—
The South-west River Driving Company 
and the Upper South-west Miramichi Log 
Driving Company, incorporated companies, 
having the exclusive right within certain 
limits to drive the lumber cut off the south
west Miramichi and collect the tolls fixed 
by statutory authority therefor, made an 
arrangement with the plaintiff to do the 
driving for the season of 1904, and to receive 
as compensation the tolls allowed the cor
porations by law.—In an action by the 
plaintiff against the defendant company 
for tolls for driving its lumber, the trial 
judge ruled that there was no liability 
from the defendants to the plaintiff.— Held,
(per Tuck C. J., Barker and McLeod JJ., 
Hanington and Landry JJ. dissenting), 
that the ruling was rignt that the powers 
conferred and duties imposed by the legis
lature on the driving companies could not 
be delegated or transferred, and no action 
could be maintained on a contract based 
on such transfer.— Held (per Hanington 
and Landry JJ.), that the arrangement 
between the driving corporations and the 
plaintiff was a reasonable and proper method 
of carrying on the work which by their 
acts of incorporation the companies were 
bound to perform, and, having been made 
with the knowledge and consent of the 
defendant company, it is liable to the plain
tiff on an express or implied contract to 
pay the amount agreed upon. Lynch v. 
William Richards Co. Ltd., 38, p. 160.

FRAUD AND MISREPRESEN
TATION.

Bill of exchange—Defence of fraud—
Where promissory notes were given to aid 
a defaulter in making up a deficiency and 
in the hope that he would be continued 
in his position, the fact that he was not 
so continued is not sufficient to maintain a 
defence of fraud against a bona fide holder 
for value. Potter v. Morrisey and Creaghan, 
35, p. 466.

Business style. Protection of—Fraud 
on public—A right to the use of a name 
to denote a place of business carried on 
by a particular person will be protected 
where it would lie a fraud upon that person 
and the public for another person to make
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use of it in such a way as to deceive the 
public into believing that they were dealing 
with the person who originally used it. 
McCormick v. McCoskery, Eq. Cas., p. 332.

Collusion on part of convicting magis
trate—Section SK7 of the Criminal Code 
which enacts that “no writ of certioiari shall 
be allowed to remove any conviction or 
order had or made before any justice of the 
peace, if the defendant has appealed from 
such conviction or order to any Court to 
which an appeal from such conviction or 
order is authorized by law, or shall be allowed 
to remove any conviction or order made 
upon such appeal" does not deprive the 
Court of the right to quash a conviction on 
certiorari, where the convicting justice acted 
as a partisan in collusion with the prosecutor 
and without jurisdiction, even though an 
appeal had neen taken which has failed by 
reason of the refusal of the justice to make 
the return required by law.—(Landry J. 
dissenting).—In re Kelly, 27 N. H. R., 553 
discussed. R. v. Delegarde ex parte Cowan,
30, p. f>03.

Confession of judgment—A judgment 
of an inferior court signed on a confession 
obtained by fraud is void and may lie attacked 
collaterally.—(Per Tuck C. J., Hamngton, 
Landry and Gregory Jf.) Rogers v. Porter, 
37, p. 235.

Costs —Charges of fraud unsupported
—Charges of fraud against the defendant 
were preferred in a number of sections of 
a bill for an accounting which charges were 
unsupported at the hearing.—Held, that 
the decree in plaintiffs' favor for the balance 
due bv the defendant on overpayment should 
be without costs, and that the defendant 
should have the costs of the sections of the 
bill alleging fraud. Cushing Sulphite Fibre 
Co. Ltd. v. Cushing, 2 Eq., p. 531); 37, p. 313.

Creditors, Fraud against -Payment to 
wife—Money paid to a wife by her husband 
to secure her execution of a mortgage of 
lands of which she is dowable under an 
agreement that she was to receive half of 
the money advanced is not money received 
by the wife from her husband during coverture 
within the meaning of the qualifying part 
of sub-section 2 of section 4 of chapter 78 
of the C. S. 1903, and if an honest and bona 
fide transaction entered into in good faith 
cannot lie impeached as a fraud against 
the husband’s creditors. Cormier v. Arsin- 
eau, 38, p. 44.

Debtor and creditor—See Donald v 
McManus et al, 4 Eq., p. 31)0.

Deceit, Action of Principal and agent
—An action of deceit will lie against an 
auctioneer, who being employed to effect 
the sale of a piece of property, concealed 
from his principal a material fact, by reason 
of which concealment the latter sold the 
property for a smaller sum than he could 
have obtained if he had been in possession
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of all the facts.—Such failure of duty on 
the part of the auctioneer towards his 
pnncipal deprives him of any right to the 
compensation agreed to be paid to him upon 
the sale being effected. Ring v. Potts, 
30, p. 42.

Evidence -Examination of debtor -In
disclosure proceedings the question whether 
the debtor has transferred any property 
intending to defraud the plaintiff, or since 
his arrest given any preference to any other 
creditor, are for the officer taking the exami
nation, and the Court will not interfere with 
his discretion merely because the circum
stances of the transfer are suspicious. R. 
v. Ebbett ex parte Smith, 38, p. 559.

Fiduciary relationship. Absence of— 
Lease drawn by tenant R. was the owner 
of certain premises which she leased to E. 
an«l M. by a written indenture of lease made 
February 4th, 190s.—The defendant M. 
offered to draw the lease for her, and did 
so, ami it was executed by all the parties at 
the same time, in the presence of the father 
of the defendant E. —The lease was read 
over by R. to M. on two separate occasions, 
and was given to R. to read for herself. 
—R. is a middle-aged woman of property. 
—She has been accustomed to transact 
all her own business and manage her own 
property without assistance from anyone, 
and it was not contended that she was not 
fully capable of making an agreement of 
this nature.— Held, that the lease would 
not be set aside, as there was no fraud 
or misrepresentation; that the defendant M. 
did imt stand in any fiduciary relationship 
to R. by reason of his having drawn the lease 
and the rule as to indépendant advice in 
such cases was not applicable here. Robin
son v. listabrooks et al, 4 Eq., p. 108.

Fraud alleged but not borne out by 
evidence Ratification Estoppel
Sec Culbert v. The McCall Co., 40, p. 385.

Garnishee proceedings Assignment of 
fire Insurance policy The loss payable 
under a policy of fire insurance was assigned 
by the assured to the plaintiff with the 
consent of the insurers.—A loss occurring, 
a judgment creditor of the assured obtained 
an attaching order under Act 45 Viet., c. 17, 
against the insurers.—In a suit by the 
plaintiff for a declaration of his title to 
the insurance and to restrain the garnishee 
proceedings, he alleged that the defendant 
intended setting up the claim that the 
assignment to the plaintiff was fraudulent 
and that the plaintiff had merely an equit
able title, which could not be used to defeat 
the defendant's rights under the garnishee 
process.— Held, that the plaintiff was en
titled to have his rights determined in equity, 
instead <>f under the garnishee proceedings, 
and that an injunction should be granted. 
Robertson v. Bank of Montreal, Eq. Cas., 
p. 541.
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Husband and wife—The plaintiff was 
named as the beneficiary in a policy of 
insurance on the life of her husband.—The

licy was taken out by the husband, and 
ilie premiums were paid by him. —By an 
i- ignment, to which the plaintiff was a 
party, the loss was made payable to the 
defendants, for valuable consideration mov
ing to the husband.—Upon the death of the 
husband, the plaintiff claimed the benefit 
,,i the policy, setting up that her consent

tin- assignment was procured by her 
msband’s fraud.— Held, that the plaintiff 

had failed to discharge the onus of proof 
devolving on her, and further held, that 
the assignment was valid without the consent 
.,f the plaintiff. Gunter v. Williams et al,
I Eq., p. 101.

Fire insurance policy—An application 
for insurance made by the plaintiff con
tained the following questions: “Are you 
the owner of the land on which the above 
described building stands?"—Before the 
written answer to this was put down the 
plaintiff told M., the defendant's agent, 
that lie was not the owner of the land but 
that the building stood on the highway. 
—Whereupon M. said, "We will put it down 
as yours" and, with the consent of the 
plaintiff, wrote "Yes" as the answer to 
i lie question.—The application contained 
this provision also: "If the agent of the 
company fills up or signs this application 
he will in that case lie the agent of the 
applicant and not the agent of the company."

Held (per Hanington, Landry and McLeod 
If., Tuck C. J. and Van Wart J. dissenting), 
"that notwithstanding the foregoing pro
vision the communication made to M. the 
agent, must be taken as if made to the 
■ otnpany, and, therefore, there was no 
misrepresentation on the part of the plaintiff.

(Reversed 20 S. (\ K. 470 on ground of 
warranty and collusion to defraud.) LeBell 

The Norwich Union Life Insurance 
Society 34 p. 516.

Landlord and tenant—Fraudulent re
moval to avoid distress—Goods fraudulent
ly or clandestinely removed to avoid distress 
cannot 1>e seized under distress if there is 
no rent in arrear. Clark et al v. Green et al, 
37, p. 525.

Life insurance policy -Evidence of 
similar frauds -In an action by an insur
ance company to set aside a policy of life 
insurance issued by it, on the ground that 
the policy was procured by fraud of the 
assured and the assignee of the policy, 
evidence is admissible as bearing upon the 
fraudulent intent of the assignee that in 
other cases, before as well as after, he had 
engaged in other transactions of a like char
acter with the same fraudulent intent. 
The Mutual Life Assurance Co. of New York 
v. Jonah et al, 1 Eq., p. 482.

Life insurance policy—A policy of life 
insurance in the plaintiffs’ company, obtained 
by the fraudulent misrepresentation of the

assure ! was assigned by him to the defendant. 
—Learning of the fraud the plaintiffs' agent 
charged the defendant with being a party 
to it, but, upon the defendant denying it, 
withdrew the charge and asked that the 
policy be surrendered, offering to pay the 
defendant whatever money he had laid out 
in connection with it.—This offer the de
fendant refused, as also a similar offer 
subsequently made in a more formal manner. 
—In a suit to set the policy aside, the assured 
and the defendant were charged with having 
procured it by fraud, but the evidence at 
the hearing failed to establish the charge 
with respect to the defendant.— Held, that 
the bill should be dismissed as against 
the defendant with respect to the charge 
of fraud, but without costs, as the suit had 
been made necessary by his refusal of the 
plaintiffs’ offer.—If a charge of fraud as a 
ground of relief is made by a bill, and is 
not established by the evidence and another 
case for relief is also made by the bill which 
is established, so much only of the hill as 
relates to the charge of fraud is to be dis
missed, and relief may be given upon the 
other part of the case.—While a general 
allegation of fraud, without stating the 
acts which constitute it, is bad pleading, 
it was held that fraud was sufficiently 
pleaded in a bill to set aside a policy of 
life insurance which set forth representations 
made by the assured as to his health, and 
alleged that they were false and fraudulent 
to the knowledge of the assignee of the 
policy.—Terms of relief considered with 
respe :t to an as ignee of a policy of life 
insurance, in a successful suit by the insurers 
to set the same aside on the ground of fraud 
by the assured in procuring the policy. 
The Mutual Life Assurance Co. of New 
York v. Anderson et al, 1 Eq., p. 466.

The assignee of a policy of life insurance 
obtained by fraud has no better rights than 
the assured. Id.

Oppressive contract, Jurisdiction of 
Equity Court to relieve—In an action 
brought to recover the amounts due on 
three several promissory notes, the defendants 
(leaded an equitable plea.—The Court 
icing of the opinion that the facts set up 

thereby disclosed such an inadequacy of 
consideration, accompanied by other cir
cumstances, as would justify a jury in finding 
that there was fraud in the transaction 
and that it was unconscionable, gave judg
ment for the defendants on demurrer.—(Per 
Barker J.), While parties competent to con
tract may vender themselves liable to pay 
any rate of interest which they agree to pay, 
Courts of Equity have held that the repeal 
of the Usury Laws has not interfered with 
their jurisdiction to relieve those who have 
been led into making improvident bargains 
unconscionable in their nature and entered 
into under circumstances of fraud or op
pression. MacPherson v. McLean et al, 
34, p. 361.

Pleading — Action for damages for 
fraud—In an action by the plaintiff com-
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pany against the defendant, the first count 
of the declaration alleged that the defendant 
was hired for the purpose of receiving and 
forwarding to the company applications 
for fire insurance, yet the defendant not 
regarding his duty, so negligently and wrong
fully received and forwarded to the company 
an application for insurance containing 
statements which he knew at the time to 
be false, and material to the risk, and said 
company, relying upon the truth of the 
application accepted the risk and issued 
a policy thereon which became a claim and 
said company was put to great costs in 
defending an action at law.—The second 
count alleged the false statements were 
received and forwarded to the company by 
the defendant fraudulently and in collusion 
with the applicant against the company.— 
Held (per Tuck C. J., Landry, McLeod and 
Gregory JJ.), that both counts stated a cause 
of action and were good on demurrer.— Held, 
(per Hanington J.), that the defendant's duty, 
under the contract, was to receive and for
ward all applications, whether the statements 
were true or false, and as the first count did 
not charge any duty beyond that or fraud, 
it was bad on demurrer; that he was in doubt 
as to the second count, because it did not 
allege that the damage suffered was directly 
caused by the fraud and collusion of the 
defendant. The Xonvich Union Tire In
surance Society v. McAlister, 3it, p. Gill.

Prospectus, Fraudulent Cancelling 
subscriptions for shares F., in June, 
11103, purchased paid-up shares in the 
capital stock of an industrial company on 
the faith of statements in a prospectus 
prepared by a broker employed to sell them. 
—In January 1001 he attended a meeting 
of shareholders and from something he heard 
there suspected that some of said statements 
were untrue.—After investigation, he de
manded back his money from the broker 
and wrote to the president and secretary 
of the company repudiating his purchase.— 
At subsequent meetings of shareholders he 
repeated such repudiate n and demand for 
re-payment and in December, 1004, brought 
suit for rescission.— Held, that his delay 
from January to December, 1004, in bringing 
suit was not a bar and he was entitled 
to recover against the company.— Held, 
also, that he could not recover against the 
directors who had instructed the broker 
to sell the shares as they were not respon
sible for the misrepresentations in the pro
spectus.—Judgment of the Supreme Court 
of New Brunswick (38 N. B. R. 364) affirming 
the decision at the hearing (3 N. B. Eq. 508) 
reversed. Farrell v. Manchester: Farrel, v. 
The Portland Roll in?. Mills Co. Ltd., 40 S. C. R. 
p. 339.

Sale of farm - Misrepresentation 
Acceptance of deed and possession An
agreement for the sale of a farm made 
between plaintiff and defendant bearing 
date May 9, 1914, described the property as 
containing eighty-six acres, more or less.—
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By deed, bearing date June 20th, 1914, the 
plaintiff and his wife conveyed to the de
fendant and his wife for the sum of $4,800 
the farm in question, and by indenture of 
mortgage, bearing even date therewith, the 
defendant mortgaged the property to the 
plaintiff to secure payment of the balance 
of the purchase price $2,400.—The deed 
contained no statement or warranty as to 
acreage of the land thereby conveyed.—In 
an action for foreclosure of the mortgage, 
defendants set up that they were induced 
to purchase the farm by misrepresentations 
and false statements of plaintiff and his 
agent that the farm contained eighty-six 
acres, whereas in reality the farm contained 
only sixty-six acres and a fraction of an 
acre.—Defendants by their answer asked 
to have the deed and mortgage set aside, 
the part payment of $2,400 repaid with 
interest and to be recouped for disbursements 
made by them for improvements. Held, 
that the representation that the farm con
tained eighty-six acres more or less, being 
both material and false, defendants would 
have been justified in refusing to accept 
conveyance of property, but not being 
fraudulent, and the defendants having 
accepted the deed and consequent possession 
of the property, without requiring or receiv
ing in the deed any covenant or warranty 
as to the acreage, and the agreement under 
which the deed was executed containing 
no stipulation that the plaintiff should make 
compensation for any shortage in area, the 
defendants are without remedy.—Joliff v. 
Baker (1883) 52 L. J. Q. B. 609 followed.— 
Palmer v. Johnston (1884) 63 L. J. Q. B. 
34S, discussed and distinguished. Hand 
v. Warner, 44, p. 331.

Signed instrument put to fraudulent
use -Where a person puts his name to a 
paper without taking ordinary precautions, 
he cannot afterwards plead that he did 
not knew what he was doing and thought it 
was only a form; and where such a paper is 
used by another, not for the purpose for 
which it was intended, but for the purpose 
of committing a fraud, that fact does not 
make it any the less the instrument of the 
person who signed it. C.heeseman v. Carey 
et al, 42, p. 409, C. D.

Warranty—Pleading In an action in 
the County Court on a promissory note 
given by the defendant tc the plaintiff for the 
balance of the purchase money for a boat sold 
by the plaintiff to the defendant, the defend
ant pleaded the general issue and gave notice 
of two defences; (a) no consideration, (b) 
fraud and misrepresentation.—At the trial 
without a jury the judge found there was 
misrepresentation as to the age of the boat 
but that there was no fraud as defendant 
had protected himself by a warranty and 
did not rely upon the plaintiff’s statement 
in respect to the boat’s age; and held that 
under the pleadings the defendant could 
not avail himself of the breach of warranty 
in answer to the action on the note.—Held, 
that the trial judge having found that there
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was no fraud, the verdict on the pleadings 
was right for the amount of the note and 
interest, and defendant's remedy was by 
cross action. Losier v. Mallay, 43, p. 364.

Warranty—Action of deceit—A verdict 
for damages for breach of a warranty cannot 
he sustained on the ground that the jury 
might have assessed the like damage on 
the evidence adduced in an action of deceit. 
Gallant v. The Lounsbury Co. Ltd., 44, p. 226.

Will, probate, in solemn form -Allega
tions of fraud—Where a clause in a will 
drafted by testator's solicitor, had a legal 
effect contrary to the testator's instructions 
and contrary to the explanation given b> the 
solicitor when he read the will to the testator, 
held, in the absence of fraud, that the testator, 
by his assent, adopted the clause as written, 
although he had been misled as to its effect, 
and the will, including this clause, was ad
mitted to probate.—On proof of the will in 
solemn form, under (\ S. 1903, c. 1 IS, the 
testator's widow filed allegations alleging 
incapacity, and fraud and undue influence 
on the part of the executor and testator’s 
sisters.—The executor gave the instructions 
to the solicitor for, and took a remote interest 
under, the will; one of the testator's two 
medical attendants pronounced him to 
he incapable of making a will, and the judge 
of probate refused to admit the will to 
probate.—He also ordered that the executor 
should receive no costs, and should per
sonally pay costs of the widow, including 
■•tamps. —Held, reversing the judgment of 
the judge of probate, that the will should 
lie admitted to prebate and the ordinary 
order made as to costs in the Probate Court. 
—Costs of the appeal were allowed to the 
widow out of the estate, to lie taxed as be
tween party and party, and to the executor 
to lie taxed as between solicitor and client. 
In re Estate of Wm. John Davis, 40, p. 23.

Woodmen's lien—In proceedings under 
The Woodmen’s Lien Act, 1894, an order 
allowing the claimants' lien will be set 
aside if the evidence discloses an attempt on 
the part of the claimants acting in collusion 
with the defendant to defraud the owners, 
notwithstanding that the judge in the Court 
below has found that the evidence established 
the claimants' lien. Murchie et al v. Eraser 
et al, 36 p. 161.

FRAUDULENT CONVEY
ANCES.

Assignment by foreign beneficiary of 
moneys payable through N. B. trustee
—A share in the annua income of an estate 
in Ireland payable under a will through the 
hands of the executor living in New Bruns
wick to the beneficiary living and domiciled 
in Massachusetts was assigned by the 
beneficiary by assignment executed in Massa
chussetts to trustee in trust, first, to maintain 
the assigner and his family, and, secondly, 
tc pay nis creditors a limited sum.—In a

suit in this province to set aside the assign
ment as fraudulent and void against a judg
ment creditor o the assignor, under the 
Statute 13 Eliz., c. 5, held, (1) that the 
validity of the assignment should not lie 
determined by the lex domicilii of the assignor 
but by the law of New Brunswick; (2) 
that assuming the validity of the assignment 
should be determined by the law of Massa
chusetts the onus cl proving that the assign
ment was invalid by that law was upon 
the defendant, and that in the absence of 
such proof it must be assumed that the 
law of Massachusetts was the same as that 
of New Brunswick; (3; that as the money 
coming into the hands of the executor was 
liable to attachment under Act 45 Viet., 
c. 17, s. 21, or to equitable execution, the 
plaintiff was prejudiced by the assignment 
within the Statute 13 Eliz., c. 5. Black 
v. Moore, 2 Eq., p. 98.

The assignment though void as against 
creditors is good as between the parties, 
and the Court will appoint a receiver if 
necessary until the ere liturs are paid. Id.

Conveyance by intestate—Action to 
set aside Pleadings Delay—In a suit 
by simple contract creditors of an intestate 
to set aside as fraudulent under the Stat. 
13 Eliz., c. 5. a conveyance by him of real 
estate, and for the administration by the 
Court of his estate, an administrator of the 
intestate's estate appointed by the Probate 
Court is a necessary party to the suit, though 
there are no personal assets of the intestate. 
—The failure to make the administrator a 
party to such a suit is not a ground of de
murrer, but may be taken advantage of 
under Act 53 Viet., c. 4, s. 54.—In such a 
suit it is not necessary for the plaintiff to 
allege that he has obtained, or is in course 
of obtaining a judgment upon his debt.— 
The Court will not, in such a suit, appoint 
a person under Act 53 Viet., c. 4, s. 89, to 
repre-ent the estate of the intestate, instead 
of requiring the administrator of the in
testate’s estate to be made a party to the 
suit.—The Probate Court has jurisdiction 
to grant letters of administration where an 
intestate dies indebted possessed of real, 
but of no personal estate.—Delay cannot 
lie set up against a creditor seeking to set 
aside a conveyance of lands as fraudulent 
under the Stat. 13 Eliz., c. 5, where the 
creditor's debt is not barred under the 
Statute of Limitations at the commence
ment of the suit.—In a suit, commenced in 
1899, by a creditor to set aside as fraudulent 
under the Stat. 13 Eliz., e. 5, a conveyance 
of land, the bill stated the debt arose upon 
two promissory notes, dated respectively 
in March and April, 1885, payable with 
interest three and twelve months after date, 
that the notes "were renewed and carried 
along from time to time by renewal or new 
or other notes, but have never been paid, 
but with imcrest thereon are still due to 
the plaintiff."—Held that the allegations 
were too vague,general and uncertain to show 
a valid and subsisting debt, not barred by
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the Statute of Limitations at the time 
of the commencement of the suit, and that 
the bill was therefore demurrable. Trites 
v. Humphreys, 2 Eq., p. 1.

Conveyance by judgment debtor—
The Court will not set aside an order com
mitting a judgment debtor to prison on 
the ground of his having made a fraudulent 
disposition of his property whereby the 
judgment creditor is materially prejudiced 
in obtaining satisfaction of his judgment, 
unless it appears that the judge making the 
order has taken some manifestly mistaken 
view of the law or the facts.—As such judge 
has had the opportunity of hearing the 
witnesses give their testimony viva voce, 
and of observing their demeanour, his de
cision on questions of fact must lie taken 
to have the same weight as the verdict o 
a jury. -{Per Tuck ('. J., Hanington, Landry 
and Gregory JJ., McLeod J. dissenting on 
the ground that no evidence of fraud had 
been disclosed and that a Court of Equity 
would have compelled the judgment debtor 
to do just what he had done.) Ex parte 
Desprcs, 36, p. 13.

Conveyance from mother to son -Con
sideration part cash, part past indebted
ness A son living on i farm owned by lus 
mother, worth about $700, and who had 
worked on it without wages, and had con
tributed his earnings from other work to 
the support of herself and family, refused 
to continue the arrangement.--A conveyance 
of tin- farm was thereupon made to him 
for SHOO, his contributions from his earnings 
being placed at S300, and the balance being 
paid by cash and a horse.—At the time, 
the mother was indebted to the plaintiff in 
the sum of $131. — Held, that the i mneyance 
was not fraudulent under Statute 13 Eli/.., 
c. S. Smith v. Wright, 2 Eq., p. 528.

Conveyance from father to sons 
Father not in debt but liable as 
surety —In lsttl, E. S., a farmer agreed 
with two of his sons, in consideration of 
their remaining on the farm anil supporting 
him and their mother, ami paying to their 
tw<- sjstvrs $1,000 each, that the farm and 
his personal property should be theirs.— 
The farm consisted of adjoining pieces of 
land, each worth about $3,200. Subse
quently the sons paid about $3,000 in paying 
off balances of purchase money due on 
the farm, paid 82, (MX) to the sister, 
and supported the father and mother.—On 
July 0, 1801), the father, in performance 
of the agreement, conveyed the farm to 
the sons for an expressed consideration 
of one dollar.—At that time he was not 
in debt, but he was surety with others for 
loans amounting to $14,000 to a company, 
of which he and they were directors, the 
last loan being for $3,000, and made June 7, 
1899.—On May 3, 1901, the company 
went into liquidation, and the amount 
for which the directors were sureties was 
paid by them, except E. S.—In a suit by 
them to set aside the conveyance as fraudu

lent, and void under the Stat. 13 Eliz., e. 
5, held that the bill should be dismissed. 
Baird v. Slipp, 3 Eq., p. 258.

Conveyance in consideration of sup
port -Grantor not then in debt -In
1893 the defendant and his son entered 
into a parol agreement that the defendant; 
should convey his farm to the son, and that 
the son should labor upon the farm and 
support his parents.—The farm was not 
conveyed to the son until October 2, 1895. 
—On September 24, anil on October 10, 
1895, the defendant spoke words alleged 
to be defamatory of the plaintiff.—Before 
the date of the conveyance the plaintiff 
warned the defendant of her intention to 
bring an action against him for slander.— 
An action was brought for the words spoken 
on both occasions, and the plaintiff obtained 
a verdict for $123, which on motion for 
new trial was reduced to $63, lieing the 
amount of damages awarded by the verdict 
in respect to the defamatory words uttered 
on ( ivtnber 10. —At the date < if the conveyance 
the defendant was not in debt.—In a suit 
to set the conveyance aside as fraudulent 
and void against the plaintiff under the 
Statute 13 Eliz., c. 5, held, that the con- 
veaynce was not within the statute. Gorman 
v. Urquhart, 2 Eq., p. 42.

Conveyance In consideration of sup
port—A conveyance by a person of all his 
property in consideration of the support 
of himself and wife for life, is a voluntary 
one, and will be presumed fraudulent under 
13 Eliz., c. 5 as against existing creditors.

A bill of sale, absolute in form, of all 
the property of the \endor, in which the 
consideration was stated to be one thousand 
di liars, was drawn up and filed in conformity 
with the provisions of c. 142, C. S. 1903, 
respecting Bills of Sale. -The consideration 
in reality was the <upport of the vendor and 
his wife for life. Held, that the transfer was 
void as against plaintiff, who was a creditor 
of the vendor at the time of the transfer.

Jack v. Kearney, 4 N.B. Eq. 415, followed. 
Ouellette v. Albert, 42, p. 254, C. 1).

Conveyance under pressure -The de
fendant, in considérât it n of a promise by a 
trader to pay to the defendant a sum of 
money on account of his indebtedness within 
a given time f t to give security, and believing 
the trader to be solvent, gave him on credit 
a further supply of goods.—Subsequently 
the trader becoming insolvent announce 1 
the fact to his creditors.—The defendant 
thereupon reminded the trader of his promise 
to him, and urged and induced him to give 
a confession of judgment for the amount 
of his indebtedness to the defendant, and 
to execute an assignment of his book debts 
to him.— Held, that the confession of judg
ment having been obtained by pressure and) 
without collusion, was not within s. 1 of 
Act 58 Viet., c. 6, and that the assignment 
of book debts having been obtained by 
pressure, was not within s. 2 of the Act. 
—The presumption created by sect. 2 (a
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the Act does not arise where the sixty 
therein mentioned have expired at the 

v the writ of summons in the suit is sent 
ihv sheriff for service, though the sixty 

had not expired at the date of the teste 
the writ. Amherst Boot and Shoe Jlfg.

( Ltd. v. Sheyn, 2 Eq., p. 236.

Fraudulent conveyance by insolvent 
for valuable consideration with intent 
to defeat creditors A conveyance by an 
insolvent debtor in good faith and for valu
able consideration, though made with intent 
to defeat creditors to tne knowledge of the 
mrchaser, is not void under the Statute 13 
■.liz., c. 5.—An interim injunction granted 

restraining the transfer of land by the 
grantee in a suit by a judgment creditor of 
the grantor impeaching the conveyance as 
fra ml ulent under the Statute 13 Kliz., c. f>. 
White v. Ilamm, 2 Eq., p. 575.

Pleading Fraudulent Conveyance
Semble, a bill in a suit by a judgment credi
tor to set aside a conveyance made by the 
debtor to a third person, on the ground of 
fraud, is sufficient if it avers that before the 
commencement of the suit execution upon 
the judgment was sued out and that it was 
avoided by the conveyance, though it 
does not aver a return to the execution.— 
Black v. Hawn (13 X. 13. R. 2i"2) discussed 
and distinguished. Wiley v. Waite et al, 
I Eq., p. 31.

Reconveyance of land received as 
consideration of maintenance -An in
solvent debtor being in expectation that his 
property would be seized under execution 
' invevod to his father, who had a knowledge 
of his son's insolvency, land previously 
vi.nveycd by the father to the son in con
sideration of the son’s bond to support and 
maintain him and his wife for their lives.— 
After the conveyance to the father he con
veyed the land to the son’s wife in considera
tion of her paying off a mortgage upon the 
land and agreeing to support the father and 
his wife. Held, that the conveyance from 
the son to the father, having been made 
bona tide and for valuable consideration, 
and not for the purpose of retaining a benefit 
to the son, was good within the statute 13 
Khz., c. 5, though made for the purpose 
of preferring the father as against other 
creditors. Atkinson v. Bourgeois, 1 Eq., 

641.

Sale for valuable consideration -Credi
tor defeated—On February 10th, 1008, 
the plaintiff D. commenced an action at 
law against the defendant M., a verdict 
was given for D. and judgment was signed 
fur $704.58 on June 5th, 1908, which judg
ment still remains unsatisfied.—On May 
-0th, 1908, M. conveyed certain real estate 
which he owned in Charlotte county to his 
son A. M. for the consideration of $900, 
taking in part payment a mortgage for $500, 
accompanied by a promissory note for a like 
amount.—A. M. performed work for his

father M. and on May 20th, 1908, the latter 
was indebted to him in the sum of $100, 
which with the mortgage for $500 made up 
the sum of $900 the consideration for which 
M.'s property was conveyed tu A. M.— 
M. was not insolvent at the time he made the 
conveyance to his son A. M.—The only 
creditors he had besides his son were the 
plaintiff, and his solicitor to whom he owed 
a small amount for professional services 
rendered in connection with D.’s suit against 
him.— Held, that the conveyance would 
not be set aside and the bill must be dis
missed, as the evidence showed that the sale 
was marie bona fide for a valuable considera
tion with the intent to pass the property, 
and in such a case it was immaterial whether 
or not there was an intention to defeat or 
defraud a creditor. Dyer v. McGuire et al, 
4 Eq., p. 203.

Title through fraudulent conveyance 
us opposed to unregistered lien -In an
action for conversion the plaintiff claimed 
title under a registered bill of sale which the 
jury found was made without consideration, 
and in fraud of creditors, the defendant 
justified the taking under an unregistered 
lien note given subsequent to the bill of sale.
— Held, on appeal, reversing the judgment 

of Uarleton J., that the verdict was properly 
entered for the defenant. Poitras v. Pelle
tier, 38, p. 63.

Voluntary deed defeating or hindering 
creditors A. and his wife and three sons, 
F., J. and R. lived on A.’s homestead farm. 
—A. helped F. buy an adjoining farm.—Both 
farms were worked by A. and the sons.—• 
Two years later, A., wishing to provide for 
his other sons, made an agreement with 
F. in pursuance of which F., conveyed his 
farm to J. for a nominal monetary con
sideration, and A. for a like consideration 
conveyed the homestead to F. who had agreed 
to convey half thereof to R., and did so. 
—There was a verbal understanding that F. 
should support A. and wife on the homestead. 
—By this conveyance A. practically denuded 
himself of all his property except the crop 
then in the ground, the proceeds from which 
F. agreed should go to pay A.’s debts. The 
crop failed. -No express intention was shown 
to defeat, hinder or delay creditors.—In 
a suit brought by a creditor of A. to set 
aside the deeds from A. to F., and F. to R., 
as void under Statute 13 Eliz., c. 5, held, 
that the deeds were voluntary and without 
valuable consideration, in whole or in part, 
and as their effect was to defeat, hinder 
and delay creditors, they were void.—Even 
if the agreement, to support was in such a 
condition that it could lie enforced, it was 
not a consideration sufficient to support 
the deed against the plaintiff; nor was the 
fact that the sons worked at home a con
sideration.- In re Johnston, 20 C. D. 389 
distinguished. Jack v. Kearney, 4 Eq., 
p. 415. Reversed 41 N. B. R. 293 but 
confirmed S. C. of C. unreported.
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GAME ACT.
Review of conviction under C. S. 1903,

c. 33—Where the County Court judge of 
York county quashed on review a conviction 
ma ie by a magistrate of Northumberland 
county under the Summary Convictions 
Act, C. S. 11)03, c. 123 for taking one caribou 
contrary to the provisions of the Came Act, 
C. S. 1003, c. 33, s. 3 (1) (a) on the ground 
that mens rea was a necessary part of such 
offence, and was not proved, held (1) a County 
Court judge has jurisdiction to review 
such conviction though the offence was 
committed and the case tried in a county 
for which he is not a County Court judge 
(fir parte Graves 35 N. 13. R. 5S7 followed); 
(2) that under the facts the order of the 
County Court judge should not be disturbed;

Held (per Barker C. J., Barry and Mc
Keown J J. ), where there is no want or excess 
of jurisdiction the judgment of a County 
Court judge on review should not be dis
turbed. — Held (per Landry, McLeod and 
White JJ.), the Supreme Court in the exercise 
of its inherent jurisdiction to supervise 
the proceedings of inferior tribunals may 
set aside the order of a County Court judge 
on review in order to prevent a gross mis
carriage of justice. R. v. ICVYsoh Ex parte 
Fairley, 31), p. 555.

GAMING.
See CONTRACT II 2.

GARNISHMENT.
Debts assigned cannot be attached —

An attaching order under the Act 45 Viet., 
c. 17, will not operate upon debts of which 
the judgment debtor has diverted himself 
by assignment, even though the assignment 
may be void as against creditors under the 
Statute of 13 Eli/.., c. 5. Ex parte Black, 
34. p. 638.

Election deposit put up by person 
other than candidate -A. loaned B. a 
candidate for elect on to the Commons of 
C nadi, the sum o' $200 to deposit with 
the returning officer as required by R. S. C. 
c. 8 s. 22.—B. wii not elected but received 
a sufficient number or votes to entitle him 
to a return of the money so deposited.— 
Be "ore the money was paid over, C. a judg
ment creditor of B. garnisheed *he money 
in the hands of the returning officer.—Held 
(Landry J. dissenting) that the money 
deoositcd belonged to A. not B. and the 
attaching order was properly set aside. Ex 
parte Peck 33 p. 623.

Exemptions -Costs—The salary for ser
vices for deputy sheriff and goaler cannot be 
termed “wages” so as to entitle to exemption 
of twenty dollars under 45 Vic., c. 17 s. 3 3. 
—The judgment debtor in an application to 
set aside garnishee proceedings having denied

GARNISHMENT.-GIFT.
any wages were due him from the garnishee, 
would be thereafter estopped to claim any 
exemption for wages due.—It is no ground 
for certiorari that the County Court judge 
ordered the costs of the garnishee order and 
application to be taxed by the clerk of the 
Supreme Court instead of taxing them him
self. Ex parte Bowes, 34, p. 76.

Trust fund. Attaching—An attaching 
order under the Act 45 Vic., c. 17, will not 
lie against the income of a trust fund, unless 
there are trust moneys actually in the hands 
of the trustees at the time the order is served. 
Ex parte Black, 34, p. 638.

See also Black v. Moore, 2 Eq., p. 98.

Trust fund in bank A sum of $800,00
was deposited in a bank by A. G. to the 
credit of T. G. for the specific purpose of 
satisfying a distress warrant for $750.00 
levied against T. G. by S., which warrant 
A. G. had agreed with S. to pay.— Held, 
the $800.00 was held by T. G. in trust and 
that no part of that sum was liable to at
tachment by his judgment creditor. R. v. 
McLatchy, Ex parte Gorman, 39, p. 374.

GIFT.
Bank account in joint names, either 

to draw—The mere fact that money has 
been deposited in a bank by a testator in 
the joint names of himself and his daughter 
with power to either to withdraw raises no 
presumption that a gift of the fund to the 
daughter was intended. In re Estate Paul 
Daley, 37, N. B. R., p. 483; 39 S. C. R., p. 122.

See also Clark v. Clark, 4 Eq., p. 237; 
Van Wart v. Diocesan Synod of Fredericton, 
42, p. 1. C I)

Delivery for safekeeping, not a gift or 
donatio mortis causa -A person on his 
deathbed handed to his wife out of a satchel 
which he kept in a closet of h.s bedroom 
$2,001) .n bonds and $1,550 in cash, telling 
tier to “take them and put them away; 
wrap them up and lock them up in your 
trunk.”—At the same time he handed to 
her a pocket book containing $ 150, saying 
that it was for present expenses.—A few 
minutes later lie handed to his business 
partner the remaining contents of the satchel, 
consisting of $1,01)0 belonging to the firm. 
—Subsequently he made a will bequeathing 
to his wife $3,000, a horse, two carriages, 
and all his household effects; to his partner 
his interest in partnership property; to two 
grand-nephews $*>00 each ; and to nieces 
and nephews the residue of his estate.— 
His private estate was worth $7,500.— 
When giving directions for the drafting 
of his will, on the amount of the legacies 
to his wife and grand nephews being counted 
up, he said, “there is more than that.”— 
Held, that there was not a donatio mortis 
causa to the wife, the deceased intending 
no more than a delivery for safe-keeping. 
The Eastern Trust Co. v. Jackson, 3 Eq., p. 180.
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Indorsing of accommodation note—

Promise to pay same—Semble, that where 
the payee (deceased) on endorsing a promis
se,rv note for the accommodation of the 
maker promises without consideration to 
pay it, this does not constitute a gift nor 
create a liability against the estate inter se. 
Johnston v. Hazen, 3 Eq., p. 341.

Husband and wife — Joint bank 
account Presumption of gift rebutted —
Where money was deposited in a bank by 
a husband in the joint names of himself and 
wife, the presumption of a gift enuring for 
the benefit of the wife as survivor was held 
to be rebutted by showing that the wife’s 
name was added as a matter of convenience 
for the husband, who, through physical 
incapacity, was unable to attend personally 
at the bank.—The mere fact that the money 
was made payable to either or the survivor 
did not make the presumption irrebuttable. 
Van Wart et al Executors etc. of James W. 
Helyea v. The Diocesan Synod of Fredericton 
rial, 42, p. 1, C. D.

Husband and wife—Purchase by hus
band of surrenders of leases of wife's 
freehold -Held, on appeal, affirming the 
judgment of the Court below, that where 
a husband in the management of his wife's 
property, of which he was receiving the 
benefit, purchased certain freehold lots with 
his own money, with a view of improving 
his wife's estate, and took the conveyance 
in her name, the purchase money is not a 
charge upon the property, and so between 
husband and wife the presumption is that 
a gift was intended, unless displaced by evi
dence necessary to establish a resulting trust 
m his favor.—The onus is upon the husband 
of establishing a resulting trust in his favor 
in land purchased by him in the name of 
his wife. DeBury v. DeBury, 36, p. 57.

Husband and wife—Purchase by hus
band in wife's name Where property 
lurchased by a husband as a home for 
limself and wife was by his direction con

veyed to her, so that the title might be in 
her in case of his death, it was held that 
a gift was intended, to take effect upon his 
death if she should survive him. Evans 
v. Evans, 3 Eq., p. 216.

Insurance (accident) policy—Gift from 
husband to wife—By a written application 
dated 26th February 1896, C. applied to the 
Norwich and London Accident Insurance 
Association for $2,000 accident insurance, 
the policy “to be payable in case of death 
by accident under provisions thereof to M." 
wife of the deceased.—The company issued 
cs policy, payable to the representatives 
or assigns of the assured.—M/s name was 
not mentioned in the policy, neither was there 
anything in it to indicate in any way her 
as a beneficiary.—M., as administratrix of 
C., brought an action on the policy for the 
recovery of the $2,000.00.—The action 
was afterwards settled by the company pay- 
ng the $1,000 now in dispute to the admin

istratrix in discharge of the policy.—On an 
application to pass the administratrix’s 
account before the judge of probate, it was 
claimed on behalf of the creditors of C. 
that the administratrix should acconnt 
for the $1,000, as assets of the estate, 
and on liehalf of M. that she was the sole 
beneficiary under the policy, and the money 
formed no part of C.’s estate—It appeared 
by the evidence of one of the chief agents 
of the company, that it was not the practice 
of the company in a case of this kind, not
withstanding the terms of the application, 
to issue a policy payable to the beneficiary 
named therein, but they held themselves 
bound in case of death, to pay the amount 
due to the beneficiary named in the appli
cation.—It also appeared C. told M. the 
policy was payable to her, and he gave it 
to her when he took it out.—The judge of 
probate held that the money paid under 
the policy belonged to the estate of C.— 
From this decision the administratrix ap
pealed.— Held (per Landry, Barker, McLeod 
and Gregory JJ., Tuck C. J. and Hanington 
J. dissenting), that there was no complete 
gift inter vivos of the policy and fund to 
M. from her husband ; and the intended gift 
being purely voluntary and incomplete the 
court would not complete it, and there was 
no trust created and declared in her favor. 
—Apart from the act 58 Viet., c. 25, no 
interest would pass to M. even had she been 
named in the policy as beneficiary, merely 
by reason of that fact, and if C. wished 
such interest to pass he must have left the 
money to her by will or settled it upon her 
during his life.—Held (per Tuck C. J. and 
Hanington J.), that the transaction was a 
gift final, complete and executed as between 
C. and his wife XL and one that if necessary 
a Court of Equity would compel the legal 
representatives of C. to carry into effect. 
Cornwall v. The Halifax Banking Co., 35, 
p. 398.

Reversed 32 S. C. R., p. 442 (gift upheld.)

Trust — Bank hook — Joint account —
A deceased person in her last illness, and 
shortly before her death, handed to the 
defendant a government savings bank pass
book in which was credited in the names 
of the defendant and the deceased a sum 
of money deposited in their names, and at 
the same time told the defendant to pay to 
the plaintiff $400 out of the bank, pay some 
debts owing by the deceased, and her funeral 
expenses, to which the defendant assented. 
—The money on deposit belonged to the 
deceased but could be withdrawn by the 
defendant on delivery up of the pass-book, 
before or after the deceased’s death.— Held, 
(1) that the pass-book was a good subject of 
a donatio mortis causa-, (2) that there was 
a valid donatio mortis causa constituted by 
trust, and enforceable in equity, in favor 
of the plaintiff. Thorne v. Perry, 2 Eq., 
p. 146; 35 N. B. R., p. 398.

Undue influence—The doctrine of undue 
influence and the Durthen of proof in cases 
of voluntary gifts inter vivos considered.
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Bradshaw v. The Foreign Mission Hoard of 
the Baptist Convention of the Maritime Provin
ces 1 Eq., p. 34«i.

I ndue Influence — Incapacity of donor
Where at the time of the execution of a 

deed of conveyance the grantor was 70 
>ears of age, was sick and in leeblc health, 
and it was the opinion of some witnesses, 
though not of others, that he did not under
stand the nature of his act; and the effect 
of the deed was to deprive him of means of 
sup|K»rt, and the evidence was uncertain 
respecting the existence of adequate con
sideration for the deed, and favored the view 
that it was intended as a gift, the deed 
was set aside. Win slow v. McKay, 3 
Eq., p. S4; 37 N. B. R.t p. 213.

Will Testamentary gift (lift 
inter vivos Delivery -J. A. C., the testator 
died April 15th, 11*07. -In his will, which 
was dated March 13th, 1000, there was the 
following residuary clause: “all the rest and 
residue of my estate, real and personal 
excepting only such jiersonal property as 
may be fourni in my private cash lmix or 
in my lxix in the vaults of the Bank of New 
Brunswick, St. John, and which I had already 
given to my daughter Hannah Gertrude, to 
meet the immediate personal necessities of 
herself and her sister Jean, I give in trust 
to my executors, etc."—Un or before April 
11th, 1 :*05, the testator gave to J. S. C., one 
of the executors afterwards named in his 
will, an envelope which J. S. C. believed to 
contain securities, and which the testator 
at that time stated he had given to his 
daughter H. G. C., and requested J. S. C. 
to take the cnvelotie and deposit it in a vault 
box in the Bank of New Brunswick.—J. S. C. 
leased a vault lx»x as directed, in the names 
of J. A. C. and II. G. C., either to have 
access, and gave both the keys of the Ixix 
to J. A. C.—After J. A. C.’s death, a number 
of securities were found in the private cash 
box, and in the vault 1k>x an envelope con
taining securities was found, addressed 
• Rev’d. John A. Clark, Hannah Gertrude 
Clark," and also a numlier of loose securities.

-Held, that only those securities which had 
liven actually assigned, and to which she 
had the legal title, and which were therefore 
ear-marked for her, were the property of 
H. G. C., as given to her by the testator 
during his lifetime.— Held, also, that in 
respect to the other securities there was no 
H-rfectcd gift inter vivos, as no delivery 
lad lieen shown; that there was no valid 
testamentary gift to H. G. C.; and that 
therefore the other securities were a part of 
the testator's residuary estate.—Where the 
only evidence of a gift of a promissory note 
is its endorsement to the alleged donee with
out delivery, the title does not pass.—Money 
deposited by one, in a savings account, in 
his own name and another’s, payable to 
the survivor, as a rule becomes the property 
of the survivor absolutely.—In re Paul 
Daley (37 N. B. R. 483) distinguished. 
Clark v. Clark el al Executors, 4 Eq., p. 237.

GUARANTEE
See PRINCIPAL AND SURETY—COM 

PA NY LAW.

GUARDIAN.
See INFANT.

HABEAS CORPUS.
Appeal County Court Judge — 

Liquor License Act -No appeal lies from 
a decision of a judge of a County Court, 
under section 10.1 of the Liquor License Act, 
C. S. 11*03, c. 22., from an order made under 
halx-as corpus proceedings discharging a 
prisoner in custody for default of payment 
of fines imposed for offences against the 
Liquor License Act. McCrea v. Watson, 
37, p. 623.

The jurisdiction of the judges of the 
Supreme and County Courts is co-ordinate 
in the matter of lialieas corpus. Id.

Bastardy Act — Defendant under 
recognizance -Defendant was arrested upon 
a warrant under the Bastardy Act, C. S. 11*03, 
e. 182, anil after examination of the com
plainant was released, under s. 8 of the Act, 
upon his recognizance to stand trial at the 
next term of the County Court. — Held, 
defendant was not entitled to a writ of habeas 
corpus cum causa, such process being in
tended to give relief only to persons in actual 
custody wrongfully. Ex parte Seriesky, 41, 
p. 475."

County Courts -The County Courts of 
New Brunswick arc not Courts of Oyer and 
Terminer and general gaol delivery; therefore 
the Court refused to discharge, on habeas 
corpus, a prisoner who had been committed 
for trial for an offence against the provisions 
of the Criminal Code, 181*2, s. 270. Ex 
parte Wright, 34, p. 127.

Discharge by habeas corpus as basis 
for action of malicious prosecution -
In an action for malicious prosecution a 
statement in the declaration that the plaintiff 
was discharged from custody under a habeas 
corpus order, whereby the prosecution was 
determined, is not a sufficient allegation 
of the determination of the prosecution and 
is bad on demurrer. McKinnon v. The 
McLaughlin Carriage Co. Ltd., 37, p. 3.

Habeas corpus refused -Crime com
mitted at Sydney -Tried at Halifax -A
prisoner arrested in the city of Halifax, in 
the province of Nova Scotia charged with 
unlawfully breaking and entering a store 
situate at Sydney in the said province, may 
lie tried at Halifax by a stipendiary magistrate 
having jurisdiction within the city of Halifax, 
if he consents to lie tried summarily without 
a jury under section 785 of the Crimina^
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i ode 1892, as amended by the Criminal 
Code Amendment Act 1900. R. v. Warden 

• Dorchester Penitentiary, Ex parte Seeley, 
.IS, p. 517.

Illegal commitment founded on good
conviction— Where a person is in custody 
under a warrant of commitment, founded on 
.1 good conviction, the Court will not quash 

■ i;v commitment on certiorari, even if it is 
illegal.—The proper procedure is by way 

i habeas corpus. R. v. Melan son, Ex parte 
llertin, 30, p. 577.

Jurisdiction of County Court judge -
A judge of a County Court has no jurisdic
tion to grant an order under the Habeas 
Corpus Act, C. S., e. 41, where the person 
applying is not confined within a county 

I which he is a judge.—Where there is 
c. inflicting evidence in a case for selling 
liquor contrary to the Liquor License Act, 
1890, the finding of the committing justice 

< h questions of fact can not be reviewed on 
;.n application for an order in the nature 
of a habeas corpus. R. v. Wilson, Ex parte 
Irvine,, 35, p. 401.

(Explained and commented upon Ex 
parte Graves, 35, p 5S7.)

Motion for discharge Conviction 
under Canada Temperance Act Separ
ate informations were laid against the 
accused charging him with having committed 
twenty offences against the Canada Tem
perance Act at different hours on April 25, 
-M, 27 and 28,1914.—On being brought before 
the magistrate on a warrant he pleaded not 
guilty to the first information; an offence 
was proved and the magistrate ruled the 
accused was put upon his defence.—No 
defence was offered.—The magistrate re
served his adjudication and called upon the 
accused to plead to the second information,

-The accused, who appeared by counsel, 
objected to the magistrate's proceeding with 
the second and subsequent informations until 
the first was disposed of.—The objection 
was overruled and the accused pleaded not 
guilty and the magistrate proceeded and 
do ilt with the second and eighteen subsequent 
informations in the same manner as he did 
with the first, the accused by his counsel 
objecting in each case as he had done in 
the first.—At the conclusion of the evidence 
of the prosecution on all the informations 
the magistrate adjudicated in each case, 
finding the accused guilty and imposing 
a fine of $50.00 and costs in each case.

•Before each adjudication he asked the 
accused if he wished to offer any defence 
and the accused by his counsel stated that 
In' did not intend to do so.— Held (per 
White and Barry JJ., Crocket J. dissenting), 
that the postponement by the magistrate of 
his decision until he had disposed of all 
the cases, did not, under the circumstances, 
afford a sufficient ground for quashing the 
convictions, and assuming that it is estab
lished that the magistrate did not afford 
the accused a fair opportunity of making a 
defence until the conclusion of the case
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of the prosecution on all the informations, 
the objection was one to procedure and 
not to jurisdiction and was no ground for 
quashing the convictions under the Canada 
Temperance Act.—Where several convic
tions are made against the same person for 
distinct offences at the same time, the 
magistrate is justified in imposing the costs 
of conveying to gaol in each conviction.— 
If the costs imposed are excessive the excess 
should by amendment be striken out.— 
Imprisonment not exceeding three months 
may be imposed in a conviction under 
the Canada Temperance Act in default 
of goods.— Held (per Crocket J.), that the 
return and affidavits disclose facts showing 
that the accused had not a fair opportunity 
of making his defence, and the magistrate 
in making the convictions acted without 
jurisdiction and the convictions should be 
quashed and an order for discharge of the 
defendant under the habeas corpus pro
ceedings made. R v. Sleeves, Ex parte 
Richard, 42, p. 596.

Second arrest on same warrant—
The prisoner, who had been arrested under 
a warrant to serve a sentence of imprison
ment for an offence against the Canada 
Temperance Act, was, upon his own request, 
suffered to go at large for a time by the 
officer who had the execution of the warrant. 
—Shortly after he was again arrested upon 
the same warrant and conveyed to the 
county gaol to serve his term of imprison
ment.—Upon an application for an order 
in the nature of a habeas corpus, held (per 
Turk C. J., Hanington, Landry, Barker and 
McLeod JJ., Van Wart dissenting), that the 
second arrest upon the same warrant was 
legal, and that the order should be refused. 
Ex parte Doherty, 35, p. 43.

HAWKING AND PEDDLING.
Arrest for peddling without a license
Jurisdiction -The defendant, a justice 

of the peace, without any information having 
been laid before him, issued a warrant against 
the plaintiff for peddling without a license, 
contrary to C. S. 1903, c. 175.—A constable 
arrested the plaintiff under the warrant, but 
before doing so asked him to exhibit his 
license, which the plaintiff could not do. 
—In an action for false arrest defendant 
sought to justify under s. 6 of the Act, but 
held (per Barker C. J., McLeod, White and 
Barry JJ, Landry J. dissenting), that although 
the defendant was liable to arrest under s. 6, 
the warrant was issued without jurisdiction 
and the arrest having been made thereunder, 
defendant was liable. McCatherin v. Jamer, 
41, p. 367.

Licence — What constitutes hawking 
and peddling—One who travels about 
from house to house for the purpose of selling 
sewing machines, carrying with him only 
one machine as a sample, his stock being 
stored in a shop rented for the purpose, 
cannot be convicted under the act of Assem-
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bly 58 Viet., c. 30, s. 4, of hawking or peddling 
goods without a license.—JSemble, that proof 
of a single act of sale of goods or merchandise 
against a man does not constitute him a 
hawker or peddler within the meaning of 
the above act. K. v. Phillips, 35, p. 303.

HIGHWAYS
See WAY.

HIRE OF GOODS
See BAILMENT.

HUSBAND AND WIFE.
1. Action by and Against—Parties and 

Services.
2. Alimony -Alimentary Allowances.
3. Divorce and Separation.
4. Marriage.
5. Matrimonial Offences.
6. Separate Property of Wife.
7. Transactions between Husband and 

Wife.
8. Miscellaneous Cases.

1. Actions by and against.

Action against wife Separate pro
perty In an action again : a married 
woman on a contract it is not necessary 
under the Married Women's Property Act 
of 1895 to allege on the record, nr prove on 
the trial as a fact that cither at the time the 
contract was made, or at the time the action 
was commenced she liai! or was possessed of 
separate property. Johnson v. Jack el al, 
35, p. 492.

Action by wife Joining husband—The
plaintiff, a married woman, who was one of 
the unpaid legatees under W.'s will, obtained 
letters of administration de bonis non of 
W.'s estate, and filed a bill against the 
defendant to have the estate ail ministered 
in equity, an account taken of the unad
ministered assets received by the defendant, 
and payment of the same to the plaintiff.— 
The plaintiff did not make her husband a 
party to the suit . Held, that the bill 
should be amended by making plaintiff’s 
husband a co-plaintiff.—Section 18 of the 
Married Women's Property Act, 1895, does 
not apply to suits commenced before the 
Act came into force. Walsh v. Nugent, 
1 Bq., p. 818.

Action by wife — Parties — Demurrer
—Where a husband is made a plaintiff with 
his wife in a suit relating to her separate 
estate, the objection that the suit should 
have been brought by the wife’s next friend 
may be taken by demurrer. Alward et al 
v. Killant, Eq. Cas., p. 360.

Action by wife re separate property— 
Parties —Husband and wife should not be 
joined as co-plaintiffs in a suit relating to 
the wife’s separate property.—The suit should 
be in the name of the wife's next friend, or, 
since The Married Women's Property Act, 
58 Viet., c. 24, it may be in the wife’s name. 
Cronkhite v. Miller, 2 Eq., p. 51.

2. Alimony.

Costs of prosecuting suit for divorce—
In a suit by a wife for divorce a mensa el 
thoro the libel was dismissed with costs. 
—Pending an appeal to the Supreme Court 
an order was made by the judge of the 
Divorce Court for alimony but an applica
tion for suit money pending the appeal 
was refused.—The appeal was bona fide 
and it appeared that the plaintiff had no 
means to prosecute such appeal.— Held, 
that the plaintiff was entitled to suit money 
as well as alimony pending the appeal, and 
the matter was referred back to the judge of 
tile Divorce Court to fix the amount of 
the suit money. Currey v. Currey, 39, p. 440.

3. Divorce and Separation.

Cruelty—Findings by judge In a suit 
for divorce a mensa et thoro on the ground 
of cruelty plaintiff must prove either actual 
bodily hurt or injury to health or such acts 
or circumstances as are likely to produce an 
apprehension of such hurt or injury.—The 
trial of this suit was begun in the Court of 
Divorce and Matrimonial Causes before 
Gregory J and, after his resignation, con
tinued before McKeown J. who delivered 
judgment dismissing the plaintiff’s libel with 
costs, on the ground that there was not 
sufficient evidence of cruelty.—The judge 
assumed, for the purposes of his judgment 
that the plaintiff’s testimony was correct, 
but made no findings on the other evidence, 
which was very contradictory.—A consider
able portion of the evidence was read to 
McKeown J. from the stenographer's notes. 
—On appeal, held (per Landry, Barry, Mc
Keown JJ.), that the appeal should be dis
missed with costs. Held (per Barker C. J., 
McLeod and White JJ.), that the appeal 
should be allowed with costs, on the grounds 
(1) that the rule that findings of fact by a 
trial judge should not be set aside unless 
clearly wrong docs not apply where the judge 
did not see and hear the witnesses during a 
large portion of the testimony; and (2) 
that there was sufficient evidence of cruelty 
to entitle the plaintiff to a divorce o mensa 
et thoro, Currey v. Currey, 40, p. 98.
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Kvidence—In the Court of Divorce and 
M itrimonial Causes the amount of credence 

!h- given to the witnesses is entirely for 
• • judge who hears the case.—Therefore on 

trial of a libel filed by the wife for a 
. <»rce a vinculo matrimonii on the ground 

• the adultery of the husband when thu 
: .vdding judge accepted the evidence <f 

- single witness to prove the adultery as 
which fact she was not corroborated 

-ugh on other matters she was, and entirely 
n iivted the uncontradicted statements of 

veral witnesses called to prove immoral 
•iduct on the part of the wife it was held 

■ it he had a right so to do. Bell v. Bell 
31 p. tilô.

4. Marriage, etc.

Marriage settlement made in Quebec 
Registration • nullity By an ante* 

nuptial contract entered into m Queliec, 
the intending husband endowed his f ture 
wife in a sum of money as a dower prefixed 
chargeable at once upon his property in 
New Brunswick.—The contract was exe
cuted in Quebec before a notary.—A copy 
- f the contract certified to by the notary 
wa registered in Madawaska county. 
Subsequently to its registration a mortgage 
by the husband cf his real estate in Mada- 
wa<ka county to the plaintiff was registered 
m that county.—The plaintiff was a purchaser 
f' r value and had no notice of the ante
nuptial contract.— Held, that as the Registry 
Act, c. 74, C. S., provides only for the regis
tration of an original instrument, except 
in certain cases, the copy of the marriage 

ntract was improperly on the records and 
the marriage contract was not entitled to 
priority over the plaintiff's mortgage.— 
Scvtii n tilt of the Registry Act, .r>7 Viet., c. 
20, providing that the registration of any 
instrument under the Act shall constitute 
notice of the instrument to all persons 
claiming any interest in the lands subse
quent to such registration, notwithstanding 
•my defect in the proof for registration does 
tu t apply where the registration is a nullity, 

where the proof of the execution required 
i\\ the Act is wanting. Murchie v. Theriault, 
1, Eq., p. J>88.

5. Matrimonial Offences.

Adultery — Second marriage in good 
faith Dower —A wife voluntarily sep- 
•rated from her husband after having lived 
• till him for three years.—Nine years later 

- married again, knowing that her first 
i band had married, and believing that 

•c had obtained a divorce from her and 
’hat she was at liberty to marry.,Subse- 

1 luently she learned that her second marriage 
illegal, and she immediately left her 

wond husband.—Held, that under the 
it. 13 Edw. 1, c. 34, the dower right of 

the wife in the estate of her first husband
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was not barred by her subsequent cohabita
tion with another, as she acted bona fide, 
believing on reasonable grounds that she 
was legally entitled to marry again. Phillips 
v. Phillips et al, 4 Eq., 115.

See also ADULTERY under title “CRIM
INAL LAW.

6. .Separate Property of Wife.

Action re separate property- Sec supra 
.<■ :tion I.

Agency of husband to accept surrender 
of lease Authority t<> accept urrender of 
a lease will not be implied from the fact that 
a husband living with his wife has collected 
the rents <>f the property and looked after 
repairs made. R. v. Forbes, Ex parte Bramhall, 
3t>, p. 333 (A. I). 1903)

Agency of husband — Brokerage — 
Onus of proof -The burden cf proof is on 
the person dealing with any one as an agent, 
through whom it is sought to charge another 
as principal and it must lie shewn the agency 
did exist and that the agent had the author
ity he assumed to exercise, therefore, author
ity of a husband to make a contract on behalf 
of his wife to pay brokerage ermmission 
for procuring a lessee of her property will 
not he implied from the fact that he lived 
with his wife and managed her hotel anil had 
on a previous occasion leased the same and 
sold some of her furniture through a broker 
who had been paid a commission, and a 
lease had subsequently been made by the 
wife tn the person into duced by the plaintiff, 
even thougn the wife is not called on the 
trial and no evidence is adduced to rebut 
the alleged authority. McCormack v. Gal
lagher, 44, p. 030.

Agency of husband Estoppel — The
plaintiff in the Court below, a married woman, 
was the owner in fee of a lot of land through 
which flowed a stream, tco small however in 
the natural state for stream-driving pur- 
>oses.—The land had previously been owned 
iy the plaintiff's husktnd who, both while 

such owner and afterwards had assisted as 
a laborer in constructing a driving-dam above 
the plaintiff's lot.—The defendants' logs 
were driven by means of the driving-dams 
which were owned by them, and such user 
flooded the plaintiff's intervale and injured 
the lianks of the stream.— Held (Hanington 
J. dissenting), (1) that the plaintiff was not 
estopped from taking proceedings to restrain 
further injury to tlie property and from 
claiming damages for the injury done; (2), 
that the acquiescence, or leave and license, 
by which a person can lie deprived of his 
legal rights, must l>e of such a nature and 
given under such circumstances as will 
make it fraudulent in him to set up the<e 
rights against another prejudiced by his 
acts.—Quaere:—Whether the plaintiff’s hus
band could give leave and license to the 
injury of her inheritance. H right etal.v. 
Mitten, 34, p. 14.
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Contract with respect to separate 

property, Requisites of Where it is 
sought to charge the separate property of a 
married woman with a debt contracted by 
her, it must be shown under chapter 72, 
C. S. N. B. that she expre ly contracted 
with respect to lier separate property.— 
Where it is sought to charge the personal 
property of a married woman, her consent 
thereto must be given under chapter 7*2 
C. S. \\ B., and a joint and several note 
signed by Iter and lier husband in payment 
of the husband's debt, is n it such a consent 
as is required by the Act.—Observations 
that property belonging to a married woman 
is made her separate property by chapter 
72, C. S. X. B. Gaskin v. Peek et al, Eq. 
Cas., p. 40.

Deed by wife only—Under the Married 
Women’s Property Act, f>S Viet., c. 21, a 
married woman married before the com
mencement of the Act may make a con
veyance without her husband’s concur
rence of her real estate not acquired from 
him during coverture, subject however to 
his tenancy by the curtesy consummate. 
DeBurv v. DeBurv No. 1, 2 Eq., p. 278; 
30 N. B. R , p. 57.

Deed by wife of property received from
husband -A married woman cannot, dur
ing her husband's lifetime, transfer cither 
the title or possession cl" property acquired 
from her husband during c iverturc. I)rBury 
v. Dr Bury, 30, p. 57.

Equitable mortgage — Decree charg
ing estate with debt - Priorities - A
married woman owning leasehold land 
as her separate estate, agreed by pan 1 with 
A. that in consideration of his building a 
house thereon, she would secure him by a 
mortgage of the premises, and the house 
was accordingly built.—Subsequently she 
became indebted to the plaintiffs, and they 
obtained a decree charging her separate 
estate with their debt.—The decree was 
never registered.—After the decree, she gave 
a mortgage to A. in accordance with her 
agreement with him, and the mortgage was 
duly registered.—In a petition by A. to have 
the mortgage declared a valid charge upon 
the property in priority to the plaintiffs' 
decree, held, that the plaintiffs’ decree must 
be postponed to the equities existing against 
the property in favour of A. at the time of 
the decree. In re The Petition of William 
G. Bateman; Chute et al v. Amelia Gratten 
et al, Eq. Cas., p. 538.

Expenditures by husband on wife's 
estate—The changed condition in the 
husband's status brought about by the Mar
ried Women’s Property Act, 58 Viet., c. 24, 
oy which the marital rights of a husband to 
his wife's property have been materially 
curtailed, does not give him an equity to 
be compensated for the purchase of the 
surrender of leases of property of which the 
wife had acquired a reversionary interest, 
and for moneys expended in making useful
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and necessary repairs upon the leasehold 
premises.—The effect of the surrender is 
a merger of the outstanding term of years 
in the greater estate. DeBury v. DeBury, 
30, p. 57.

IsOst grant, Presumption of—When
there is a legal presumption of a lost grant 
there is no more difficulty in presuming one 
made by husband and wife than one made by 
the wife only.—(Barker C. J.) McGaffigan 
v. The Willett Fruit Co. et al, 4 Eq., p. 353.

Marriage Settlement—See Section 4.

Mortgage by wife -Absence of hus
band's consent —A purchaser under a 
mortgage of the property of a married woman, 
executed by her while living with her husband 
prior to the Married Women’s Property 
Act, 1895, not appearing to have been 
executed with the consent of her husband and 
not acknowle lged as the statute requires, 
cannot maintain ejectment against the 
mortgagor.—In the absence of any evidence 
to the contrary, it will be presumed that 
a married woman h living with her husband. 
Everett v. Everett, 38, p. 390.

Mortgage — Verbal agreement — 
Statute of Frauds - Lien - A married 
woman procured the plaintiff to make pay
ments from time to time on account of the 
principal md interest of a mortgage on 
freehold property forming part of her separate 
estate, bv verballv undertaking to have 
an assignment made of the mortgage, or 
to convey the mortgaged premises to the 
plaintiff. -Held, that the agreement not 
being in writing could not be specifically 
enforced, but that it was binding on the 
separate estate of the married woman, 
including the realty, and that the plaintiff 
should be paid out of the same, with interest. 
Bulley v. Balley, Eq. Gas., p. 450.

Payment to husband of account due 
wife Lack of agency—The plaintiff, a 
married woman, carried on a meat and pro
vision business at 28 Main street, in the 
city of Saint John, at a shop called “Ross’s 
Meat Store."—Prior to November, 1912, 
when the business was transferred to the 
plaintiff by bill of sale, it hail been carried 
on by the plaintiff’s husband at the same 
place in his name.—At the time the debt 
sued for was contracted, the plaintiff's 
husband lived with her and was employed 
as an assistant in the business.—The defend
ant knew the business belonged to the plain
tiff and intended to deal with her.—The 
account sued for was made out to Ross’s 
Meat Store, and through an error of a clerk 
of the defendant and an oversight of its 
manager, a cheque was made payable to 
the plaintiff's husband or his order and was 
sent to him by mail.—The cheque was 
received by the husband, cashed, and the 
proceeds retained.—At the time the cheque 
was received the husband and wife were 
living separate and apart.—Held, reversing 
the judgment of Forbes J., that there was



HUSBAND AND WIFE.389

no evidence to support the finding that pay
ment cf the claim to the husband was a valid 
payment of the debt due to the wife. Ross 

The New Brunswick Construction Co., 
43, p. 291.

Taxes on wife's property assessed to 
husband An assessment under 3 Gee. Y.

21, in respect of land owned by plaintiff 
made against plaintiff’s husband, with her 
knowledge and without objection by her, 
•lie having from time to time paid former 
'axes so assessed, is valid, and plaintiff is 
chopped from contending that property 
i improperly assessed.—R. v. The Town of 
Grand Fulls, Ex parte The Grand Falls Co. 
Ltd. 11913) 12 N. 13. K. 122, distinguished. 
Byrne v. The Town of Chatham et al, 41, p. 
271, G. IX

Wife separated, not wilfully or of her 
own accord—A married woman, being the 
owner in fee at the time of her marriage 
of a lot of land, was compelled to live separate 
and apart from her husband, not wilfully 
and ot her own accord.—Held, that while 
such separation continued she was entitled 
to an injunction restraining her husband 
from enjoying any marital rights in the 
property, <>r interfering with its use and 
occupation by her. Johnston v. Johnston, 
1 Eq., p. lbl.

Will -Trust for daughter —Continu
ance during coverture- \V. by her will
gave ami devised ail her real and personal 
estate unto J. as executor and trustee, 
his heirs and executors, to hold the same to 
the sole use of her daughter during her 
natural life, and after her decease, unto the 
use of her heirs, and also willed and devised 
that her said executor and trustee should sell 
and dispose of any real or personal estate 
that site might died siesed or possessed of, 
and after payment of her just debts, and 
funeral and testamentary expenses, invest 
the proceeds in such securities as he might 
think fit, and that he should annually or 
semi-annually pay the interest accruing on 
such securities to her said daughter, and in 
case of her death to her cnildrcn.—The 
daughter survived the testatrix.— Held, (1) 
that the daughter took an absolute interest; 
(2) that the trust continued during the daugh
ters marriage. Nealis v. Jack, Eq. Gas. 
p. 420 (A. 1). 1V.HJ).

7. Transactions between Husband 
and Wife.

Advancements—A purchase by a husband 
in the name of his wife is presumed to be 
an advancement to the wife, and the pre
sumption will not be rebutted by the fact 
of the husband devising the property by 
will. Leonard v. Leonard, 1 Eq., p. 570.

Ghattel mortgage from husband to 
wife—J. E. F. who was the husband of the 
plaintiff and a livery stable keeper, being 
indebted to C., in December, 1895, gave him
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a chattel mortgage of his stock, which was 
in the terms following: "All and singular the 
goods, chattels and property mentioned 
and set out in the schedule hereunto annexed 
marked A, which is to be read in connection 
with these presents and form a part thereof, 
and also any and all the property that may 
hereafter during the continuance of these 
presents be brought to keep up the same 
in lieu thereof and in addition thereto, either 
by exchange or purchase, which so soon as 
obtained, and in actual or constructive pos
session of the said party of the first part, 
shall be subject to all the provisions of this 
indenture.”- -The schedule was as follows: 
"Eight horses and harnesses now in livery 
stable owned by said J. E. P.; six waggons 
in storehouse; four pungs, coach harness, 
buffaloes and robes now in said stable."— 
In March, 1890, J. E. F., being indebted to 
the plaintiff, his wife, to the extent of six 
hundred dollars and upwards, gave her a 
chattel mortgage in which the property 
conveyed was described in almost the same 
words as were used in the mortgage to G., 
but the schedule thereto, after enumerating 
specifically a number of articles, concluded 
as follows : "Also all other goods, furnishings 
and articles and materials now or hereafter 
during the continuance of these presents 
used in connection with the livery stable 
now owned by the said J. E. F. and all 
property hereafter acquired therein.”—In 
July, 1S9Ü, G. assigned to the defendant his 
mortgage, which had been reduced to two 
hundred and seventy-two dollars lor a con
sideration of two hundred and fifty dollars, 
but the assignment was silent as to after- 
acquired property.—In September, 1890, 
J. E. F. gave a further chattel mortgage to 
defendant, which covered all the property 
he had formerly mortgaged to plaintiff, 
and shortly after handed him a delivery 
order authorizing the defendant to take pos
session of everything connected with the 
livery stable business, which defendant did. 
—Plaintiff had also given to her husband one 
hundred dollars with which he was to buy 
for her a phaeton buggy.—He, without her 
knowledge, bought a buggy on credit for 
one hundred and forty dollars, which he 
delivered to his wife, and which was accepted 
by her.—This buggy, though not mentioned 
in any of the mortgages, was seized by 
defendant when he took possession under 
the delivery order.—The mortgage from J. E. 
F. to plaintiff was first drawn to secure the 
sum of five hundred dollars, but afterwards 
and before execution, the sum secured was 
changed to six hundred dollars in every 
place except in the recital, where the word 
“five" was inadvertently left in the place 
of a six.—In an action of trover for the 
conversion of the phaeton buggy and all the 
property conveyed to secure the plaintiff’s 
debt, except such as was covered by the 
mortgage to C., held, (1) that the mortgage 
was not invalid by reason of its having been 
made by the husband directly to the wife; 
(2) that there was no evidence that it was 
made to delay or hinder creditors; (3) that 
it contained a sufficient description of the
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mortgaged property to satisfy the Bills of 
Sale Act (181)3) and that there was no such 
untrue statement in the affidavit attached 
to the mortgage as would invalidate it, the 
evidence affording a satisfactory explanation 
of the mistake in the recital; (4) that it was 
sufficient to cover after acquired property; 
(5) that it was not bad under the Act 58 
Viet., e. 6; (0) that the mortgage to C. and the 
assignment thereof to defendant were in
sufficient to cover after acquired property; 
(7) that the circumstances under which the 
phaeton buggy was purchased made it the 
separate property of plaintiff, and as such 
it was not liable to seizure by defendant. 
Fraser v. MacPherson, 34, p. 417.

Contract of wife to cook for husband’s 
lumber crew-Woodmcn’s lien-A contract 
by a married wt man with her husband to 
cook in the lumber we< ils for a crew of men, 
whom her husband had engaged to get lumber 
for a third person under an agreement at a 
fixed price per thousand off the land «>t the 
third person, who was to furnish supplies, 
is not a valid contract under “The Married 
Women's Property Act" (\ S. 11)03, e. 78, 
and cannot be enforced as a lien under The 
Woodmen's Lien Act, C. S. 11)03, c. 148. 
Patterson v. Boumaster, 37, p. 4.

Death bed transfer to wife Whether 
gift or for safe keeping A person on Ins 
death-bed handed to his wife out of a satchel 
which he kept in a closet of his bedroom 
$2,000 in bonds and $1,550 in cash, telling 
her to "take them and put them away; 
wrap them up and lock them up in your 
trunk." At the same time he handed 
to her a iiocket book containing $150, saying 
that it was for present expenses.— A few 
minutes later he handed to his business 
partner the remaining contents of the 
satchel, consisting of $1,000 belonging to 
the firm., Subsequently he made a will 
bequeathing to his wife $3,000, a horse, two 
carriages, and all his household effects; 
to his partner his interest in partnership 
property; to two grand-nephews $500 each; 
and to nieces and nephews the residue of his 
estate. His private estate was worth 
$7,500.—When giving directions for the 
drafting of his will, on the amount of the 
legacies to his wife and grand nephews being 
counted up, he said, “there is more than 
that".— Held, that there was not a donatio 
mortis causa to the wife, the deceased in
tending no more than a delivery for safe
keeping. The Eastern Trust Co. v. Jackson, 
3 Eq„ p. 180.

Insurance (life) policy, Assignment of 
—Consideration given to husband The
plaintiff was named as the beneficiary in a 
policy of insurance on the life of her husband 
—The policy was taken out by the husband, 
and the premiums were paid by him.—By 
an assignment, to which the plaintiff was 
a party, the loss was made payable to the 
defendants, for valuable consideration moving 
to the husband.—Upon the death of the 
husband, the plaintiff claimed the benefit
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of the policy, setting up that her consent to 
the assignment was procured by her husband's 
fraud. Held, that the assignment being 
made previous to 58 Viet., c. 25, was valid 
without the consent of the plaintiff. Gnteru 
v. Williams et al, 1 Eq., p. 401.

Payment to wife to secure signature 
to mortgage -Money paid to a wife by 
her husband to secure her execution of a 
mortgage of lands of which she is dowable 
under an agreement that she was to receive 
half of the money advanced is not money 
received by the wife from her husband ilur- 
ing coverture within the meaning of the 
qualifying part of sub-section 2 of section 4 
of chapter 78 of C. S. 11103, and if an honest 
and bona tide transaction, entered into in 
good faith, can not be impeached as a fraud 
against the husband's creditors. Cormier 
v. Arsineau, 38, p. 44.

Presumption of gift rebutted Where
money was deposited in a bank by a husband 
in the joint names of himself and wife, the 
presumption of a gift enuring for the benefit 
of the wife as survivor was held to be re
butted, by showing that the wife’s name was 
added as a matter of convenience for the 
husband, who, through physical incapacity, 
was unable to attend personally at the bank. 
—The mere fact that the money was made 
payable to either or the survivor did not 
make the presumption irrebuttable. Van- 
Wart v. Diocesan Synod of Fredericton el al, 
42, p. 1, C. D.

Purchase by husband in name of wife
•—Held, on appeal, affirming the judgment 
of the Court below that where a husband, in 
the management of his wife's property of 
which lie was receiving the benefit, purchased 
certain freehold lots with lus own money 
with a view of improving his wife's estate 
and took the conveyance in her name, the 
purchase money is not a charge upon the 
property, and so between husband and wife 
the presumption is that a gift was intended, 
unless displaced by evidence necessary to 
establish a resulting trust in his favor.—■ 
The onus is upon the husband of establishing 
a resulting trust in his favor in land pur
chased by him in the name of his wife. 
DeBury v. DeBury, 30, p. 57.

A purchase by a husband in the name of 
his wife is presumed to be an advancement 
to the wife, and the presumption will not 
be rebutted by the fact of the husband 
devising the property by will. Leonard v. 
Leonard, 1 Eq., p. 570.

Where property purchased by a husband as 
a home for himself and wife was by his 
direction conveyed to her, so that the title 
might be in her in case of his death, it was 
held that a gift was intended, to take effect 
upon his death if she should survive him. 
Evans v. Evans, 3 Eq., p. 210.

Where land purchased by a husband as a 
home for himself and wife was by his direc-
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lion conveyed to her and a house was built 
thereon with his money, but the facts and 
surrounding circumstances established an 
intention that it was to be held by her for 
him, it was held that there was a resulting 
trust in the husband’s favor.—Where, in 
such a case the wife claims that the money 
with which the property in question was 
purchased, ami the house built., was her 
money, the burden of proof to the contrary 
is upon the husband.—An accounting and 
payment ordered of the moneys in the wife's 
possession belonging to the husband. Palmer 

. Palmer, 13, p. 28, C. D.

8. Miscellaneous Cases.

Agency of wife—Canada Temperance
Act -Defendant’s wife sold liquor fur the 
defendant and was convicted of selling liquor 
in violation of the Canada Temperance Act. 
—Later, on the same evidence, defendant 
was convicted of keeping liquor for sale.— 
Held, the defendant’s conviction was good. 

Ex parte Campbell, 40, p. 350.

Distribution of estates -Next of kin to 
deceased child -Where a child died intes
tate and unmarried entitled to personal 
estate, leaving a father, mother, brother 
and sister, the father is entitled as the next 
of kin in the first degree to the whole of the 
personal estate exclusive of all others.— 
This rule of construction, as to the distribu
tion of personal property, has not been in 
any way altered by any provision of the 
Married Women's Property Act, 1895.— 
(Per Hanington, Landry, Barker, McLeod 
and Gregory JJ.)—Held (per Tuck C. J.), 
that the father and mother, as next of 
kin, share equally in the distribution. 
Lewin v. Lewin, 36, p. 365.

Guardian, Married woman as sole—
A married woman will not be appointed sole 
guardian of the person and estate of an 
infant. Re Gladys Julia Freeze, 3 Eq., p. 
172.

Presumption of marriage—Where a 
man and woman have cohabited for such a 
length of time and in such circumstances as 
to have acquired the reputation of being 
man and wife, a lawful marriage between 
them will be presumed, although there may 
be no positive evidence of any marriage 
having taken place; and the presumption 
can be rebutted only by strong and weighty 
evidence to the contrary.—The law of the 
country where a marriage is celebrated deter
mines the validity of the ceremony; the per
sonal capacity of the parties to the ceremony 
depends on the law of their domicile. John
son ct al v. Hazen, 43, p. 154, O. I).

INDIANS.
Indian Act — Warrant — Jurisdiction 

—Amending conviction—The information

for the warrant upon which defendant was 
arrested stated an offence under the Indian 
Act, R. S. C. 1906, c. 81, s. 135—At the 
hearing the informant admitted that his 
knowledge was based on information and 
belief only.—Upon certiorari, held, the 
magistrate acquired jurisdiction by the 
information, which was sufficient on its 
face, and even if the warrant was bad, the 
conviction would not therefore be set aside. 
—The conviction purported to follow Form 
62 of the Criminal Code, R. S. C. 1906, c. 
146, but omitted to adjudge costs of commit
ment and also omitted to order that the 
costs should be paid to the informant. 
— Held, the Court would amend the convic
tion by adding the parts omitted. R. v. 
Matheson, Ex parte Bclliveau, 40, p. 368.

INFANT.
Adoption of illegitimate child -Under 

the provisions of the Supreme Court in 
Equity Act, 1890, the Court cannot grant 
leave to adopt an illegitimate child without 
the consent of both its parents. In re 
C. F. An Infant, 1 Eq., p. 313.

Defendant in equity suit—An order 
for appearance of infant defendant will be 
granted at expiration of time for appearance 
mentioned in the summons where the bill 
is on file, though it has not been on file 
for the time referred to in section 29, c. 49, 
C. S. Kennedy v. Case et al, Eq. Cas., p. 
242.

Ejectment by guardians Defence of 
possession by and for infants In an
action of ejectment the plaintiffs claimed 
title as the guardians of infants appointed 
by the Probate Court. At the time the 
action was brought the infants, who were 
each over fourteen years of age, were living 
with the defendant who occupied the premises 
in question with their consent and approval. 
— Held, that the defendant could not set 
up as a defence, that on equitable grounds 
he was entitled to possession for the infants 
as against the plaintiffs, and that the plain
tiffs had no title, the Probate Court having 
acted without jurisdiction in appointing 
them guardians. Furlotte et al v. LaPoint, 
38, p. 140.

Equitable lien against property of 
Infant—A farm was conveyed by an aged 
couple to their son in consideration of his 
agreement to board them on the farm.—On 
the death of the son in their lifetime, leaving 
a wife and infant daughter, his brother, the 
plaintiff, at the request of the widow and 
the parents, took possession of the farm 
and performed the agreement.—Held, that 
the plaintiff was entitled to a lien on the land 
for money expended by him in making per
manent improvements thereon and in the 
performance of the agreement, even though 
the infant heir could not be a party to the 
agreement. Waters v. Waters, 1 Eq., p. 
167.
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False imprisonment Arrest of infant 

on execution An execution issued out 
of :t magistrate’s Court on a judgment by 
default against an infant on his promissory 
note is a good answer to an action for false 
imprisonment under the execution. McGaw 
v. Fisk, 38, ]). 354.

Guardian, Appointing married woman
sole A married woman will not he appoint
ed sole guardian of the person and estate of 
an infant. Re Glad vs Julia Freeze, 3 Eq., 
p. 172.

Guardian Domicile Conflicting 
jurisdiction of provinces Life insurance 
in the Home Circle, a United States corpora
tion, taken out by L. whose domicile was 
in Nova Scotia, was payable to E. in trust 
for L.’s infant daughter by his deceased wife. 
—Upon L.’s death E. was appointed guar
dian in Nova Scotia of the person and estate 
of the infant.—The infant, after her father's 
death, removed to New Brunswick for a 
temporary purpose, and B. her maternal 
grandfather, having been appointed guardian 
of her person and estate in this province, 
brought this suit to restrain the Home Circle 
from paying the insurance to E., or to any 
other person than B. and to restrain E. from 
receiving it, and obtained an interim in
junction. Held, that the insurance was 
payable to the legal personal representative 
of the deceased, and that the injunction 
should be dissolved.—Semble, though the 
Court of this province has jurisdiction to 
appoint a guardian of an infant residing here, 
but domiciled elsewhere, it will not supersede 
the guardian appointed by the Court of the 
infant’s domicile unless necessary to the 
infant’s interest. Loasbv v. The Home 
Circle, et al Eq. Cas., p. 533.

Guardian, Father's right to be ap
pointed To
to the custody of his child, as against its 
maternal grandmother, his habits and char
acter must be open to the gravest objections. 
—The Court must be satisfied, not merely 
that it is better for th* child, but essential 
to its safety or welfare in some very serious 
and important respect, before it will interfere 
with the father’s rights.—A father cannot 
as a rule, by mere agreement, deprive him
self of his right to the custody of his child, 
or free himself from his parental obligations. 
—Semble, if in consequence of an agreement 
by a father to give up the custody of his 
child to a third person, the latter has incurred 
pecuniary liability, the Court will protect 
him. In re Annie E. Hatfield, an Infant, 
1 Eq., p. 142.

In determining whether the custody of 
an infant child ought to be given to the 
mother as against the father, under sections 
1X2 and 1X3 of the Supreme Court in Equity 
Act, 1X!>0, 53 Viet., c. 4, the Court will take 
into consideration the paternal right, the 
marital duty of husband and wife so to live 
that the child will have the benefit of their 
joint care and affection, and the interest of

the child.—If both the parents have dis
regarded their marital duty in the above 
respect the Court will award the custody of 
the child to the father, unless it is satisfied 
that it would not be f<>r the child's welfare. 
In re Armstrong, an Infant, 1 Eq., p. 208.

Guardian Referee's report Prac
tice -A motion to confirm report of a referee 
on a reference for the appointment of a 
guardian, recommending the appointment 
of the father, was refused where the order 
of reference was not attached to the report 
as required by Act 53 Viet., c. 4, s. 170, 
and the evidence taken by the referee was 
not entitled in the matter, was in lead-pencil 
writing, contained abbreviations impossible 
to understand, and it appeared that relatives 
of the infant, except her father, had not been 
notified of the hearing before the referee 
In re Turner, an Infant, 2 Eq., p. 318.

Guardian, Removing. Who has left 
province Ii is a ground for the removal 
of the guardian of the persons of infant 
children that he has removed out of the 
jurisdiction of the Court. In re Lau-ton 
Infants, 3 Eq., p. 27b.

Guardian superseding guardian ap
pointed by Court of domicile—Semble, 
though the Equity Court of this province 
has jurisdiction V» appoint a guardian of 
an infant residing here, but domiciled else
where, it will not supersede the guardian 
appointed by the Court of the infant’s domi
cile unless necessary to the infant's interest. 
Loasbv v. The Home Circle et al, Eq. Cas., 
p. 633.

Guardianship in socage As a mother 
can now inherit from her children she is no 
longer capable of acting as their guardian 
in socage.—Guardianship in socage may be 
considered as gone into disuse, and it can 
hardly be said to exist in the province 
of New Brunswick. Hopper et al v. Sleeves, 
34, p. 591.

Guardianship of person—Trustees for 
maintenance and support under father’s 
will- Mother’s rights A testate r be
queathed his estate to trustees, and directed 
them out of their investments of the same to 
set apart £l,(HM) “to be used by them for 
the purpose of educating and giving a pro
fession to my son, provided he has not 
already been educated and received a pro
tv v ii." Ho then directed the trustee to 
use and apply one-half of the income of the 
residue of the estate, as far as deemed 
necessary, for the maintenance and support 
of the said son, and that upon his arriving 
at the age of 25 years one-half of the estate 
with all accumulations thereon should be 
iven to him absolutely.—The testator left 
im surviving his wife, the mother of the 

son mentioned in the will, and the said sen, 
an infant of aliout nine years of age.—On 
an application by the mother of the infant 
to be appointed guardian of his person ; held
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. it the trustees were not appointed by the 
:ll guardians of the person of the infant, 
:it the application should be granted, 

1 that the mother as such guardian had 
,r power, subject to the order of the Court, 

electing the school at which the infant 
>iib 1 be educated. In re Taylor, 1 Eq., 

P. 4M.

The fact that the trust survived until 
the infant was 25 was an indication that no 
v tamentary guardianship was intended, 
;i that of necessity would cease at majority 
of tlie infant. Id.

Legitimacy, Proof of—To prove that
was the legitimate son of A. by an alleged 

previous marriage, it was shown that he 
iv ided for two or three years at A.’s home 
prévit ms to departing to learn a trade, and 
ai > at a subsequent time for a few months; 
i!i it he addressed A. as "father,” was treated 
a a member of the family, was recognized 
and treated by A.’s wife as his son, and by 
children by her as their brother; that after 
removal to the United States he wrote letters 
p, A., in one of which he informed him#of 

i y m image; that in an oral de 1 ra
ti ,n by A. in the hearing of a witness, who 
was a neighbor of the family, he referred to 
the Christian name of his former wife, and 
: her personal appearance.— Held, that C.’s 
legitimacy had been proved.—Quaere, wheth
er declarations in letters written ante litem 
nwtam, between IX, a son of A., and G., 
a .on of C., in which D. recognized C/s 
relationship to him, were admissible in IX’s 
lifetime, but, semble, that where prima 
fa, ie evidence of C.’s legitimacy had been 
given, declarations in G.’s letters, he being 

: i l, were admissible. Johnston v. Hazen, 
It Eq., p. 147.

Lost grant—Infancy of itself does not 
rebut the presumption of a lost grant.— 
Obiter dictum Barker C. J. McGaffigan v. 
The Willett Fruit Co. et al, 4 Eq., p. 353.

Maintenance and education, Trust 
for Relieving parent of expense A testa
tor by his will gave his estate to trustees in 
trust to pay over the net income to the sup
port. maintenance and education of the 
children of his son until the youngest should 
attain the age of twenty-one years.—Some 
of the children were of age, and the others 
were minors.—The father was able to 
support, maintain and educate the children.

Held, that so much of the income as would 
lie necessary should be paid to the father 
while he was under an obligation to support, 
maintain and educate the children, and did 
so, until the youngest child became of age. 
Schofield v. Vassie, 1 Eq., p. 637.

Purchase by mother In name of child 
Advancement - Where a mother makes 

a purchase in the name of her child, there is 
no presumption that an advance was in
tended.—In such a case, it is a question of 
evidence whether there was an intention 
to advance. Moore v. Moore, 1 Eq., p. 204.

Sale of land of infant under sec. 175 
Equity Court Act Section 17'. of the 
Supreme Court in Equity Act, 1890, refers 
to the exclusive interest of an infant in land, 
the proceeds of which on its sale will be 
solely for the infant’s benefit.—Application 
was made under the above section for an order 
fur the sale of an infant's interest in land 
inherited from his father with the intention 
of using part of the proceeds to pay debts 
of the deceased owner who died intestate 
and possessed of no personal property.— 
Held, the Court had no power to make the 
order, but the proper course was to take out 
letters of administration. In re Hopper 
Infants, 1 Eq., p. 245.

Sale of land—Trust for two infants— 
Practice The ('curt has not power under 
section 213 of the Supreme Court in Equity 
Act, 1891), to order the sale or disposal of 
land hèld in trust for two infants, to pay for 
past expenditures upon the trust property 
nor can it consider a petition which does not 
recognize the separate rights of each infant. 
In re Steen's Estate, 1 Eq., p. 261.

Services by Infant Consideration for
deed—Services rendered by a child during 
minority may constitute a good considera
tion in support of a conveyance of land by 
the parent to the child as against the credi
tors ..f the parent.—(Per White J.) Kearney 
et al v. Jack, 41, p. 293. Reversed on appeal 
S. C. of C., unreported.

Trespass - Conditional sale to Infant 
—Repossession -An infant can not main
tain trespass for taking property held by 
him under a contract of sale with the defend
ant which stipulated that the property should 
not pass until payment, where there has 
been a default in payment of part of the 
purchase money. McGaw by next friend v. 
Fisk, 38, p. 354.

See also BASTARDY, HUSBAND AND 
WIFE.

INJUNCTION.
Abuse of process—The defendant was the 

holder of forty-eight promissory notes in
dorsed by the" plaintiff, and had obtained 
judgment iri the City Court of Moncton on 
thirteen of them in separate actions brought 
when all the notes were due.—Some of the 
notes were of such an amount that two 
of them could have been included in one 
action.—The plaintiff was arrested twice on 
executions on two of the judgments and 
was discharged on disclosure.—Immediately 
after his second discharge he was arrested 
on a third judgment, and was discharged 
by habeas corpus.—In a suit for an injunction 
to restrain the defendant from using the pro
cess of the City Court of Moncton for mali
cious or vexatious purposes, semble, that 
the injunction should go if it appeared that 
the defendant intended to further arrest 
the plaintiff fer the malicious purpose of 
harassing and punishing him, and endanger-
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ing his health, and not for the purpose of 
obtaining payment of the debt. Babang 
v. The Bunk of Montreal Eq. Cas., p. 524.

Action for injunction Practice—Utider 
Act 53 Viet., c. 4, ss. 23, 24, a bill in an in
junction suit need not lie sworn to or sup
ported by affidavit.—It is only where an 
injunction is sought before the hearing that 
the 1 ill must lie supported by affidavit. 
Trite s v. Humphreys, 2 Eq., p. 1.

Appeal from ex parte order Practice
—An appeal from an ex parte order made at 
chambers granting a mandatory injunction 
on the ground that the judge acted without 
jurisdiction was refused, because the appellant 
had not, before taking his appeal, applied 
to the judge to vary or rescind his order, 
and it was held that the necessity for such 
an application was not obviated by (). 58, 
r. 3 of The Judicature Act, 1909, giving 
an appeal on notice I mm any judgment final 
or interlocutory, and providing that: “Every 
judgment or decision made by a judge in 
Court or in chambers, except orders made 
in the exercise cf such discretion as by law 
lielongs to him, may be set aside or discharged 
upon notice, by the Court."—Bell v. Moffat,
18 N. B. R. 151 and Jackson v. McLellan,
19 N. B. R. 494, considered and not fol
lowed The Saint John Rtvy. Co. v. City 
of Saint John, 43, p. 498.

Application, Bona tides of—See White
v. Hamm, 2 Eq., p. 575.

Application by party in contempt
The rule that a defendant in contempt for 
failure to obey a mandatory injunt tion cannot 
be heard in a voluntary applic 'ion, ha-, many 
exceptions and the t in um tances of each 
particular case should be inquired into. 
—(Per Barry J.) The Saint John Rwy. Co. 
v. City of Saint John, 43, p. 498.

Application for ex parte injunction—A
bill in Equity praying i r an ex parte injunc
tion mu tic- lip.- ri v i i y all davit. (Hosier 
et al v. .Mac R her son, 34, p. 209.

Application Sufficiency of affidavit
in support h i- the duly ■ : a party apply
ing ft r an ex parte h uu. . n t< state all

I
other facts cannot be brought forward to 
sustain the injunction on an application 
to di .-lve it. Domville v. Crawford et al, 
Eq t us., p. ra.

It is not a ground for the dissolution of an 
ex parte injum t ion that the plaintiff suppress
ed facts relating to the subject matter of 
the suit, which, though material as between 
the plaintiff and a person not a party to 
the suit, are net material to the suit with 
the defendant. Poirier v. Blanchard, 1 
Eq., p. 322.

The rule that cn an application for an 
ex parte injunction order a full and truthful

disclosure must be made of all material 
facts, must be strictly observed.—Where 
in an interpleader suit, an ex parte injunc
tion order was dissolved for suppression of 
material facts, leave was granted to move 
again for the order, together with the right 
to file an affidavit denying collusion. The 
Canadian Pacific Rwy. Co. v. Nason, 3 Eq., 
p. 470.

In an appeal from an order continuing an 
interim injunction on the ground of failure 
to disclose material facts on the ex parte 
application for the interim injunction, the 
Court, where all the material facts were 
before the judge on the motion to discontinue, 
dismissed the appeal without considering 
whether or not all the material facts had 
been disclosed on the ex parte application. 
Me Per molt v. Oliver, 43, p. 533.

Bank Act Transfer of shares by 
executor -Under The Bank Artr c. 120 
R. S. C., a bank cannot refuse to register 
a transfer to a purchaser by an executor 
of shares in the bank standing in the name 
of the testator, though by the testator’s will 
the shares are specifically bequeathed, and 
a mandatory injunction will issue if necessary 
to compel it to make such transfer. Boyd 
v. The Bank of New Brunswick, Eq. Cas., 
p. 540.

Banking Restraining holding of an
nual meeting Parties fhe plaintiff, a 
shareholder of the Maritime Bank by his 
bill set out that on the 14th of lV>ruiry, 
1873, the directors of the Mari'ime Bank 
passed a by-law fixing the first Tue day in 
June in each year thereafter, as the day of 
the annual meeting of the shareholders fur 
the election of directors; that on the 29th 
of April, 1880, the directors passed another 
by-law fixing Friday, the 4th day of June 
next, for the then next annual meeting; 
that the Bank of Montreal was the owner of 
1,070 shares of the Maritime Bank, upon 
all of which there were unpaid calls, and 
had appointed the defendant B. its attorney 
to attend and vote at the annual meeting 
of the Maritime Bank shareholders, called 
for the 4th of June.—The bill prayed for 
an injunction to restrain the Bank of Mont
real and its attorney from voting at such 
annual meeting on the grounds: (1) that 
there were unpaid calls upon their shares;
(2) that by Act 42 Viet., c. 45, s. 2 (D) one 
bank cannot held stock in another bank;
(3) that the Bank of Montreal could only 
vote by its own officer and not by an attorney, 
also to re-train the Maritime Bank from per
mitting the Bank of Montreal and its attorney 
to vote at the meeting, and to restrain the 
Maritime Bank from holding the meeting 
on the ground that the power to pass a by-law 
fixing a day for the annual meeting of the 
shareholders is vested in the shareholders. 
—The Maritime Bank was incorporated by 
Act 35 Viet., c. 58 (D).—No provision is 
made in the Act as to by-laws.—By section 9 
it incorporates into its provisions the Banks 
and Banking Act 34 Viet., c. 5.—The 33rd
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■ lion of the latter Act enacts: “That direc- 

vtc. shall have power to make such by- 
; a and regulations (not repugnant to 
■■ I* act or the laws of the Dominion of 
i .uvula) as to them shall appear needful

I proper touching the management and 
; position of the stock, property, estate 
.• ! effects of the hank, and touching the

•u s and conduct of the officers, clerks and
: \ ants employed therein, and all such
II ter - as appertain to the business of a

hank. . . . Provided always, that all 
hv-laws of the hank lawfully made before 
the passing of this Act as to any matter 
i« peeling which the directors can make 
hv-laxvs under this section . . shall
remain in full force until repealed or altered 
under this Act."—By the 30th section it is

u ted that the director shall be "elected 
on such day in each year as may he or may 
have been appointed by the charter, or by 
any by-law of the bank, and at such time of 
the day, and at such place where the head office 
of the hank is situate, as a majority of the 
directors for the time being shall appoint."— 
The 28th section enacts: "That shareholders 
in the hank shall have power to regulate by 
Sv law the fallowing matters inter alia inci
dent to the management and administration 
of the affairs of the hank, viz.: the qualifica
tion and number of directors . . . the
method of filling up vacancies in the hoard 
of directors whenever the same may occur 
during the year, and the time and proceedings 
for the election of directors, in case of a 
failure of any election on the day appointed 
for it."—On an application by the defendants 
!.. dissolve an ex parte injunction obtained 
hv the plaintiff, held, that no power was 
m -ted in the directors to pass the by-law 
in question anil that it therefore was ultra 
vires, hut that the injunction should be dis
solved on the ground: (l) that the plaintiff 
could not maintain a bill in his own name 
alone respecting an injury common to all 
the share!» Mers ; (2) that ihe bill was multi- 
far» us by the joinder of grounds of complaint 
against the Maritime Bank and the Bank of 
Montreal and B. that were independent and 
distinct,—Though the objection of multi
fariousness in a hill has not been taken by de
murrer, the objection may be taken by the 
Court. -Where a company was restrained by 
ex parte injunction from holding its annual 
meeting on the date fixed therefor, it is no 
ground for refusing a motion to dissolve 
the injunction that the purpose for which 
it was granted has been served. Bushy v. 
The Bank of Montreal et al, Eq. Cas., p. 62.

City of Saint John Transfer of harbor 
and wharf properties—The charter of the 
City of Saint John grants the harbour of St. 
John within certain boundaries to the Mayor, 
Aldermen and Commonalty of the city, 
hut any previous grant of the Crown in any 
part of the same is reserved and excepted. 
-In addition to the wharves and water-lots 

owned by the ci.y there arc within the limits 
of the harbour wharves owned as private 
properties under grants from the Crown 
and reserved by the charter, and also wharves

on lands leased from the city.—By Act 38 
Viet., c. 95 (N. B.), it was provided inter 
alia, that the Mayor, Aldermen and Com
monalty of the city might contract and agree 
for the transfer to commissioners, to be duly 
appointed to constitute and form a Board 
of Harbour Commissioners for the port and 
harbour of St. John, of all the right, title 
and interest of the Mayor, Aldermen and 
Commonalty of, in ami to the harbour of 
St. John, and of, in and to the land, water 
and the land covered with water, wharves, 
tenements, and hereditaments within certain 
bounds of the harbour, provided that at least 
two thirds of the members of the common 
council concurred in and agreed thereto.—At a 
meeting of the common council held after 
the passing of the Act a report from the 
general committee of the council was sub
mitted recommending that application be 
made to the Dominion parliament for legis
lation placing the harbour of St. John in 
commission in accordance, inter alia, with 
the terms of the said Act, ami that the Board 
of Harbour Commissioners be composed of 
five members, three of whom should be 
appointed by the Governor General in 
Council, and two by the Common Council. 
—The report was adopted by the council 
on a vote of twelve to tour, the Mayor, who 
was present, abstaining from voting though 
he was in favor of the report, ami had signed 
it as one of the general committee.—The 
common council was composed of nineteen 
members, including the Mayor.—The Dom
inion parliament, in accordance with the 
terms of a request from a committee of 
the common council by Act 45 Viet., c. 51, 
created a Ixiard or corporation of harlour 
commissioners to consist of five meml>crs, 
three to be appointed by the Governor in 
Council, one by the common council, and 
one by the St. John Board of Trade.—The 
Act gave the board large powers relating 
to the management and control of the 
harbour, including the mooring and placing 
of ships at wharves transferred to the board, 
or at private wharves, in their discretion, 
and the fixing and regulating of tolls and 
dues payable by ships at private wharves and 
slips.—On an application to dissolve an ex 
parte injunction restraining the defendants 
from transferring the harbour and wharf 
property to the board, held, that the Act 
38 Viet., c. 95, should be strictly construed 
and that the membership of the harliour 
board not having been constituted under 
Act 45 Viet., c. 51, in accordance with 
the terms consented to by the common 
council, the injunction was properly granted. 
—Quaere:—whether the consent required 
by the Act 38 Viet., c. 95, was the consent 
of two-thirds of all members of the common 
council or of two thirds of the members 
present at a meeting.—An ex parte injunction 
order absolute in its terms, by omitting 
to state that it was to continue until further 
order as provided in form E. of chapter 49, 
C. S., was ordered to be varied in this respect 
with costs of application. Berton v. The 
Mayor etc. of the City of Saint John, Eq. 
Cas., p. 150.
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Commitment -Practice - An order to 

commit for breach of an injunction will not 
be set aside on the ground that the copy of 
the decree served on which the notice of 
the motion for the order was based was 
not indorsed as is require 1 by rule 3 of Hilary 
Term 1S7.1, and as the original decree filed 
in the Registrar's office is indorsed.—The 
notice of motion to commit for breach of an 
injunction prohibiting the defendant from 
trespassing on the plaintiff's property is a 
“commencement of proceedings" and not 
a step in the cause, and should be indorsed 
under O. IV, rr. 1-4, with the name and 
address of the solicitor, but failure to do so 
is an irregularity which does not necessarily 
render the proceedings void, and under ( >. 
LX\, r. 1, may be condoned in the dis
cretion of the Court. -Service of a copy of 
a decree over a mont1', after breach is not 
such delay as will prevent it from being 
sufficient upon which to base a motion to 
commit where the breach complained of is 
a continuing trespass in breach of the in
junction.—An applicant is not barred from 
seeking to enforce an injunction by motion 
to commit by reason of his having nil >wed 
two months to elapse after knowledge of 
the breach if the party moved against has 
in n<i way uffere 1 by th< 1 
If the Court has the right to refer to affidavits 
on file in the registrar's office in support of 
a judgment on a motion to commit for con
tempt when such affidavits were not referred 
to bv counsel on the hearing and of the in
tention to use which no notice had been 
given. Turnbull lirai Estate Co. v. Segee 
ct al, 42, ]). (125.

Conditional sale of goods Restrain
ing interference with repossession -Sec 
Lame v. (iueretfe et al, 1 Eq., p. 199.

Contempt Commitment Interim 
injunction Failure to move for con
tinuance Cot
an injunction is based on the wilful disregard 
of the same; it is a question between the 
offender and the Court, and the breach thereof 
must be proved beyond a reasonable doubt. 
—Semble, even if the Court directs the ex
tension of an interim injunction until the 
hearing at a future date to be decided by 
the solicitors, a commitment for contempt 
will not be made where the applicant has 
allowed a long period of time to elapse without 
moving to continue, in this case twelve 
months. Snowball v. Sullivan, 42, p. Ills 
C. I).

Contempt Costs of motion to commit
—Where, in a suit for a declaration that the 
plaintiff and defendant were partners, the 
defendant, in breach ef an interim injunction 
order, collected debts due to the alleged firm, 
but which, subsequently to the service of 
a notice of motion for his commitment, he 
paid to the receiver in the suit, he was ordered 
to pay the costs of the motion. Burden v. 
Howard, 2 Eq., p. 531.

Contempt of injunction order Prac
tice -In proceeding for contempt for bread 
of an injunction order restraining the doing 
of an act, the proper course is to move that 
the party in contempt stand committed, 
notice of the motion having been first per
sonally served upon him, and not to move 
that lie shall show cause why he shall not 
stand committed, or why an attachment shall 
not issue against him. Poirier v. Blanchard,
1 Eq., p. 905.

Damages payable under undertaking
Claims for small damages by some defendants 
ordered to lie included in an order for assess
ment of damages of other defendants under 
an undertaking given on obtaining an inter
locutory injunction, where they arose from 
the restraint of acts the injunction was 
obtained to prevent from being done. Wood 

119.

Dismissing hill oil dissolution of 
injunction Where plaintiff, on usual under
taking as to damages, obtained an ex parte 
injunction, which was subsequently dissolved, 
he was allowed to have his bill dismissed 
with costs but without payment of damages 
recoverable under the undertaking.—The 
undertaking being distinct from the suit 
may be enforced at any time. Morehouse 
v. Bailey, 1 Eq., p. 393.

Fixtures. Restraining removal of The
lessee of land under a lease renewable from 
term to term at his option, affixed to the 
soil a dwelling house with a simp in the lower 
storey.—Held, that his acts under the cir
cumstances furnished evidence of his in
tention to annex the building to the freehold, 
and that its removal by him was restrainable 
by injunct ion.—Dot an v Willard, 14 X. B. R. 
3r>K and howler v. Fowler, 15 N. B. R. 4SS 
distinguished. Allan v. Rowe, 1 Eq., p. 41.

Husband and wife living apart 
Restraining him from exercising marital 
rights in her separate estate A married 
woman being the owner in fee at the time of 
her marriage of a lot of land was compelled 
to live separate and apart from her husband, 
not wilfully and of her own accord.— Held, 
that while such separation continued she 
was entitled to an injunction restraining 
her husband from enjoying any marital 
rights in the property or interfering with 
its use and occupation by her. Johnsto 
v. Joh ston, 1 Eq., p. 194.

Insurance policy Garnishment — 
Suit by assignee of policy —The loss 
payable under a policy of fire insurance 
was assigned by the assured to the plaintiff 
with the consent of the insurers.—A loss 
occurring, a judgment creditor of the assured 
obtained an attaching order under Act 45 
Viet., c. 17 against the insurers.—In a suit 
by the plaintiff for a declaration of his title 
to the insurance and to restrain the garnishee 
proceedings, he alleged that the defendant 
intended setting up the claim that the
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,, ment to the plaintiff was fraudulent 

,at the plaintiff had merely an equitable 
- , whivh could not be used to defeat the 
i : lant's rights under the garnishee 

. -Held, that the plaintiff was en-
• Mo have his rights determined in equity, 

,d of under the gamislvee proceedings,
a- ! that an injunction should be granted. 
/’ tson v. Bank of Montreal et al, Eq.
, . p. 641.

Inierlm injunction, Continuance of
S, livitor’a agreement An interim injun- 
ti granted until a day certain, or until 

. l ime as any motion to be on that day 
made to continue it should be heard ami 
di ;, . ,vi 1 of, is spent as soon as the con
i’ 'iis upon which the Court authorizes 

■ ■•ntinuance beyond the date fixed have 
|.m forfeited and not taken advantage of.

\n agreement between solicitors that the 
!■, ’,,f a motion to continue an injunc-
IV,11 should be postponed to a date convenient
• both, does not amount to an extension 

the injuention beyond the date fixed by the
( 'it. Commitment for disobedience of 
an injunction is based on the wilful disregard

• the same; it is a question between the 
•i 1er and the Court, and the breach thereof

: i be proved beyond a reasonable noubt. 
Semble, liven if the Court directs the

■ vnsion, a commitment for contempt will 
; lie made where the applicant has allowed

1 n : period of time to elapse without moving 
continue, in this case twelve months 

Snowball v. Sullivan, 42, p. 318, C. D.
Mandatory injunction. Particulars

necessary for—Quaere: Whether a party 
ing for a mandatory injunction should 

no* suggest specifically what measures he 
",i lies the Court to enforce. Saunders v.
I I'm. Kir hards Co. Ltd., 2 Eq., p. 303.

Mandatory injunction When grant
ed Pecuniary damages only By an
igreement the plaintiffs were to lease their 
line of railway to the defendants upon the 

ndition inter alia that the defendants 
■mid run a passenger train each way each 

! tv between stations A. and B.—The lease 
. not executed, but the defendants went m- 

ession of and operated the line. 'I he
• lintiffs alleged in their bill that at the
■ rne of the agreement, as was known to 
•he defendants, they were under contract 
vith the government of New Brunswick

run a passenger train each way each 
Lv between A. and B., but the contract 
■ as not set out in full.—In 1897 a lease was 
xecuted by the plaintiffs and defendants 
v which it was provided that the defendants 

could run a passenger train one way each 
day between A. and 13., "and if and whenever

• may be necessary to do so in order to 
xonerate the (plaintiff) from its liability 

• the government of New Brunswick then
the (defendants) will run at least one train 
a trying passengers each way each day."— 
)n July 31, 1899, the Attorney-General of 

New Brunswick gave notice to the plaintiffs 
;hat their contract with respect to running

a passenger train each way each day between 
A. and B. must be enforced, but no further 
proceedings with respect to the matter were 
taken by the government, though the de
fendants continued to run a passenger train 
but one way each day.—It did not appear 
whpther the notice of the Attorney-General 
might not have been given at the plaintiffs’ 
instance.—On a motion for an interlocutory 
mandatory injunction in this suit which 
was brought to compel the defendants to 
run a passenger train each way each day 
between A. and B., held, that no case was 
made out for relief by mandatory injunction 
which will be only granted where necessary 
for the prevention of serious damage, and 
that the question raised was merely one of 
pecuniary damages between the plaintiffs 
and defendants, for which the defendants 
were well able to account to the plaintiffs, 
and which by the lease of 1897 the plaintiffs 
hail agreed to accept in event of their lia
bility, if any, to the government and that 
it did not appear that such liability had 
arisen. Tobique Valley Rwy. Co. v. Canadian 
Pacific Railway Co., 2 Eq., p. 195.

A dam was carried away by a freshet, 
owing, it was alleged by the plaintiff, to 
insufficiency of devices in the dam to carry 
off surplus water, and it was alleged that 
material damage was done to the plaintiff's 
land, but the evidence as to it 
nature anil extent was slight and unsatis
factory; » lu* defendants denied any liability. 
—The bill prayed for an injunction restrain
ing the flow of water and compelling the 
construction of the dam in a proper manner; 
also for an assessment of damages. Held, 
that the questions involved living the lia
bility of the defendants and the extent 
of the injury sustained by the plaintiff, and 
the Gouti doubting ils jurisdiction to assess 
the damages, the bill should be dismissed' 
and the plaintiff left to his remedy at law' 
Saunders v. William Richards Co. Lta.' 
2 Eq., ]>. 303.

Mandatory injunction When grant
ed- A mandatory injunction will not be 
granted except in cases where extreme or 
very serious damage will ensue if the injunc
tion is withheld.- -The form of a mandatory 
injunction adopted in Jackson v. Normanby 
Brick Co. (1899) 1 Ch. 438, which directs 
specific acts to be done, approved of. Saun
ders v. William Richards Co. Ltd., 2 Eq., 
p. 303.

Municipality Restraining acts ultra 
vires - A ratepayer on behalf of himself 
and all other ratepayers of a municipal 
corporation, has a right to maintain an 
action to restrain the corporation from 
doing acts which he believes are ultra vires, 
without bringing the action in the name 
of the Attorney-General ex relatione, where 
the Crown is not directly interested. Stevees 
et al v. City of Moncton, 42, p. 4G5.

Municipal officer, Disqualification of 
—Form of action—The Incorporation Act
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of the town of Portland, 34 Viet., c. 11, s. 9, 
provides that no person shall he qualified 
to l>e elected to serve as chairman or councillor 
or, being elected, shall serve in either of 
the said offices, so long as he shall hold any 
office or place of profit in the gift or disposal 
of the Council.—By Act 4â Viet., c. «il, the 
name of the town of Portland was changed 
to “The City of Portland" and it was pro
vided that instead of a chairman annually 
elected by the councillors there should he 
a mayor. —By Act 51 Viet., c. 52, provision 
was made for the appointment of a com
mission of three persons to prepare a scheme 
for the union of the city of Saint John 
and the city of Portland. —The Act provided 
that one of the commissioners should he 
appointed by the council of the city of 
Portland, that each commissioner should 
he paid a specified sum for his services, 
besides expenses, and that the cost of the 
commission should lie borne by both cities. 
—The council of the citv of Portland ap
pointed the defendant C. who was then 
mayor of the city, its commissioner.—At a 
meeting of the council held shortly after, 
presided over hv C. as mayor, certain ac
counts were ordered to be paid, and estimates 
for the year were approved, and an assessment 
ordered therefor.—The plaintiff, a ratepayer, 
brought this suit on behalf of himself and 
all other ratepayers, who should come in 
and contribute to the expense of the suit, 
to restrain C. from signing orders for the 
payment of the accounts ordered to be paid 
by the council and the defendant XV., the 
chamberlain of the city, from paying them 
on orders signed by the defendant C. and 
for a declaration that C. was incapacitated 
from acting as mayor.— Held, that the 
suit should be by information by the Attorney 
General on the relation of all or some of the 
ratepavers, the plaintiff not having sustained, 
or likely to sustain, any injury not common 
to all the ratepayers. —XX'here a bill is demur
rable the objection may he taken as a ground 
to dissolve an ex parte injunction. Merritt 
v. Chesley et al, Eq. Cas., p. 324.

Nuisance, Restraining — Noise — See
Humphrey et al v Banfil, Eq. Cas., p. 243.

Nuisance — Smells — To constitute 
a private nuisance arising from offensive 
odours they must occasion material dis
comfort and annoyance for the ordinary 
purposes of life, according to the ordinary 
mode and custom of living.—The doctrine 
of acquiescence in relation to nuisance 
considered.—Where on an application for 
an interim injunction to restrain a nuisance 
a jury finds upon the facts, under act 53 
Viet., c. 4, s. S3, the question upon them 
is res judicata for all the purposes of the 
suit, and cannot be re-tried at the hearing. 
McIntosh v. Carritte, Eq. Cas., p. 40<>.

Nuisance — Smell — Legitimate busi
ness—The defendant L. holds certain prem
ises under a lease granted by the plaintiff 
N. to one W. and assigned by W. to L.— 
The lease contains express covenants, but
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nothing in reference to its assignment, or 
to the use of the premises, with the exetp- 
tion of the word “office" used in the descrip- 
tion, which is as follows: “All that certain 
office situate on the ground floor of her 
brick building on the east side of Main street 
in the said town of Woodstock, and the office 
in the said building fronting on the south 
side of Regent street in the said town, also 
the lower part of the shed in the rear of 
said office, etc."—XV. is an attorney and 
occupied the premises as an office.—!.. is 
a retail meat and fish dealer, and proposes 
to carry on this business on the premises.— 
Held, that there was no implied covenant 
in the lease restricting the lessee to the use 
of the premises as an office, as it was not 
necessary to carry out any obvious intention 
of the parties; and that the word “office" 
in the lease was used merely .as a means of 
identifying the premises included in the 
demise.— Held, that as no actual damage 
had been shown, the action was in the 
nature of a quia timet action; and that as 
the defendant was carrying on a legitimate 
business, ami there was no probability of 
any immediate or irreparable damage to 
the plaintiff arising, the application for an 
injunction must be dismissed. Nevers v. 
Lilley et al, 4 Eq., p. 104.

Nuisance to public—The Court of 
Equity has jurisdiction to interfere by 
injunction in cases of nuisance to the public. 
—Circumstances considered under which 
the Court of Equity will interfere by injunc
tion to restrain a nuisance to the public. 
Attorney General of N. B. v. Pope, Acting 
Minister of Rwys and Canals, Eq. Cas., p. 272.

Partnership — Restraining partner 
from realizing on assets -On a motion 
for an interlocutory injunction to restrain 
defendant from disposing of assets of an 
alleged partnership between him and the 
plaintiff to carry on a business previously 
conducted by the defendant, and for a 
receiver, the plaintiff alleged that new lxx>ks 
of account were opened up, and a bank ac
count kept, in the firm’s name; that bill
heads with the name cf the firm, and names 
of the plaintiff and defendant thereon, were 
used, and a circular under the firm name 
distributed by the defendant announcing 
that plaintiff was associated in the business. 
—The defendant denied that a partnership 
was formed, and alleged that it was con
tingent upon the plaintiff paying into the 
business a sum of money equal to the value 
of the defendant’s stock in trade on hand; 
that this had never been done; that the 
plaintiff was employed at a weekly salary; 
and that the bill heads were ordered by 
plaintiff without authority, and their use 
only permitted after his assurance that he 
would shortly purchase an interest in the 
business.—These allegations were denied 
by the plaintiff.— Held, that the motion 
should be granted.—On a motion for an 
interlocutory injunction, the Court should 
be satisfied that there is a serious question 
to be determined, and that under the facts
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tin:tv is a probability the plaintiff will be 
ln l : entitled to relief. Burden v. Howard, 

Mil-
Pilots, Restraining from acting as - 

Quo warranto—The pilots for the district 
, Miramichi having resigned, the defendants 
\u :e appointed pilots for the district by the 
: ’ n e commissioners.—An injunction was 

i t to restrain the defendants from acting 
pilots under licenses granted to them 
the commissioners on the grounds: (1)

• it their appointments were not made by 
law confirmed by the Governor General

i: Ci until, and published in the Gazette as 
t* Htired by The Pilotage Act, c. SO, s.

d), R. S. C.; (2) that under that Act the 
c tlimit sinners fixed by regulation a standard 

qualification for a pilot, and that the 
■ : codants were not examined as to their 
ii.mpetency; (3) that the defendants were 

• appointed at a regularly allied meeting 
ci he commissioners, or by the c< mmissioners 
;u ting together as a body.—A pilot .appointed 
Md the Act is appointed during good 
. haviour for a term not less than two years. 

Held, that the office of pilot being a public 
! ubstantive independent office, and its 

uroe being immediately, if not mediately, 
i• in the Crown, and as the objections related 
’ the validity of the defendants’ appoint
ments, and .as there was no pretence that 
the appointments were made eolorably and 
tv i in good faith, the remedy if any was 

by injunction, but by information 
: the nature of a quo warranto. Attorney 
lu Herat v. Miller, 2 Eq., p. 28.

Pollution of water, Restraining A
: parian owner has the right to the full 
t! a of the water in its natural state, without 
'hminvtion cr pollution, so, where it is 

wn that the defendant was polluting 
■ water by operating an iron mine and

• ereby injuring the fishing rights of the 
: ! intiff, an injunction was granted; but,

the works of the defendant were important, 
Court ordered that the injunction should 
become < pern live for over three months, 

order that the defendant might have an 
: "«unity to prevent the pollution by 
elation-, to its plant. Nepisiquit Real 

-late and Fishing Co. v. Canadian Iron 
>rpunition, 42, p. 3S7, C. 1).

Private Act of parliament, Restraining
( in um tance » con idered under which 

i C< urt « f Equity will interfere by injunction 
m the exercée of its juridiction in personam 

re-train an application to parliament for 
private Act. The Corporation of the 

Brothers of the Christian Schools v. Ally 
' -i acral of N. B. and the Rt. Rev. John Sweeney, 
H. C. Bishop of Saint John, Eq. Cas., p. 103.

Restraining arbitration when con
ditions precedent not complied with—An
injunction will not he granted to restrain 

party from proceeding with an arbitration 
where the result of the arbitration will be 
merely futile and cf no injury to the party 
eeking the injunction.—An injunction to

restrain an arbitration to determine the 
value of land of the plaintiff taken by the 
defendants on the ground that condition 
precedent to the taking of the land had 
not been complied with, refused. Duncan 
v. The Town of Campbellton, 3 Eq., p. 224.

Restraining assignment for benefit 
of creditors—Where an ex parle injunction 
order restrained a trader, who had obtained 
goods from the plaintiffs under an agrceent 
that the property therein was to remain 
in them with liberty to them to take pos
session, from inter alia making an assignment 
for the general benefit of his creditors, 
it was ordered to be discharged in that respect. 
The Gault Brothers Co. Ltd. v. Morrell, 3 Eq., 
p. 123.

Restraining conveyance of land by 
grantee of judgment debtor—An interim 
injunction granted retraining the transfer 
of land by the giantee in a suit by a judg
ment creditor of the grantor impeaching 
the conveyance as fraudulent under the 
Statute 13 Eliz., c. 5. White v. Hamm,

Restraining proceedings when result 
futile An injunction will not be granted 
to restrain proceedings where the result 
will lie merely futile and of no injury to the 
party seeking the injunction. Duncan v. 
Town of Campbellton, 3 Eq., p. 224

Right of access to harbor—The plaintiff
S. is the lessee from the city of Saint John 
of two water lots (so called) situated between 
high and low water mark in the harbor of 
Saint John, on which a wharf or wharves 
and buildings have been erected, which 
have been used at different times for various 
purposes.—One of their advanatges consists 
of access by the waters of the harlxir of 
Saint John, there being ten feet of water on 
the southern side of the plaintiff’s wharf 
at high tide.— d he southern side is the only 
part of the plaintiff's wharf to which he 
has direct access by the waters of the harbor, 
his lot or lots, as originally leased, 1 eing 
shut off on the other three sides.—The lease, 
under renewals of which S. is tenant, was 
granted by the city of Saint John some fifty 
years ago, both lots being included in the 
ime lease at the time.—The defendant K. 
is the lessee from the city of Saint John of 
the water lot lying immediately south of 
S.'s lots.—It is bounded on the north by 
S.’s southerly line, and extends along the 
entire southern side cf S.'s lot.—K.'s lease 
was granted a few months ago, being dated 
March 10th, 1000, and is precisely similar 
in terms to S.’s leases, except as to rent 
reserved.—K. is proceeding to build a wharf 
covering his entire lot, which when finished 
will completely close up all' direct access by 
water from the harbor to S.'s lots.—By the 
charter of the city of Saint John, confirmed 
by an act of the legislature, the title to these 
water lots was vested in the city, and in 
addition to this the city was made the con
servator of the water of the harbor, and
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has sole power over it.—In the charter is 
the following saving clause: "So always as 
such piers or wharves so to he erected or 
streets so to he laid out, do not extend to 
the taking away of any person’s right or 
property, without his, her or their consent, 
or hy some known laws of the said province 
of New Brunswick < r hy the law of the land." 
— Held, that the right of direct access hy 
water from the harbor appertained to the 
plaintiff's lots ami could not he taken away, 
and that the plaintiff was entitled to an 
injunction restraining the defendants from 
interfering with this right. Seely v. Kerr 
et .//, 4 Eq., p. 1X4. (Reversed ft S. <\ R., 
020, on ground that S. had no riparian rights.)

Shipping Restraining vessel from 
sailing until bill of lading signed By
charter party a vessel was to proceed to 
the port of St. John and load lumber: the 
vessel was to haul to loading berth as re
quired by charterer: cargo was to he fur
nished at customary despatch; lay days were 
to commence from the time the ve-sal was 
ready to receive cargo, and written notice 
was given to the charterer; hills of lading 
were to he signed as presented without 
prejudice to the charter party, and vessel 
was to have an absolute lien on cargo for 
demurrage.—On arrival the vessel proceeded 
to the ballast wharf when the master was 
notified hy charterer that cargo would he 
furnished at the government wharf.—On 
August 28th the master mailed a notice to 
the charterer that vessel was at loading 
berth and would he ready to receive cargo 
on the 20th. When notice was -ent vessel 
was nut at leading berth.—The cargo was 
brought to the berth hy the Intercolonial 
Railway, hut owing to pressure of traffic 
the railway was unable to commence for
warding cargo until a number < f days after 
vessel was at berth, or to forward cargo 
thereafter on a number of days, and during 
which no loading took place.—A claim 
for demurrage was made hy the master, 
and he refused to sign the hills of lading until 
the claim was settled or notice thereof was 
inserted in hills of lading.—An injunction 
having been obtained restraining the vessel 
from proceeding with the cargo to sea, 
held, that master should have signed hills 
of lading and that the injunction was properly 
granted. Cushing v. McLeod, 2 Eq., p. 03.

Timber, Cutting of — Injunction dis
solved on failure to prove title—A hill,
upon which an ex parle injunction was 
granted restraining defendants from cutting 
timber, stated that the land upon which 
it was cut had been seized anti possessed 
hy plaintiff’s predecessor in title, that he 
was the owner of it in fee, and that defendants 
were cutting timber upon the land waste- 
fully, and without documentary title were 
pretending to have a title hy possession.— 
On an application to dissolve the injunction, 
it appeared that the plaintiff had not a 
documentary title, and that both parties 
claimed title by possession.—Held, that 
the injunction should lie dissolved.—Semble,

that on such application, the verdict of a 
jury in an action of replevin for timber vat 
upon said lands should not he diregardod, 
although a motion for a new trial was un
disposed of. Wood v. LeBlanc, 2 Eq., p.

Trespass, Restraining Remedy at law
—In an ordinary case of trespass where there 
i- an adequate legal remedy in the nature 
of damages, an injunction will only he 
granted bv a Court of Equity when special 
circumstances are shown. Godard v. Godard, 
4 Eq., p. 2118.

Waterway, Obstruction of Removal 
of obstruction -The defendant, the owner 
of a saw mill on a floatable river, erected 
booms in connection therewith, which with 
logs of the defendant impeded the passage 
of log- of the plaintiff.—The obstructions 
were removed before the hearing, but after 
notice of motion had been given for an 
interim mandatory injunction, which was 
granted.— Held, that the bill should be 
di-mi -vd, but without costs, except costs 
to the plaintiff of the taking out and service 
of the injunction order.—An injunction 
to perpetually restrain defendant from 
closing or obstructing the river refused.— 
The owner of land on a floatable river is 
entitled to erect booms and piers necessary 
for reasonable use of the river in operating 
a saw mill.—The Court refused, in the 
above suit, to assess plaintiff's damages, as 
he had a remedy at law, and at the time 
the bill was filed the grounds for an injunc
tion had ceased. Watson v. Patterson, 2 
Eq., p. 4X8.

INSURANCE.
1. Accident Insurance.
2. Fire Insurance.
3. Life Insurance.

1. Accident Insurance.

Beneficiary — Failure of policy to 
comply with application—By a written 
application, dated 2tith February, 1896, C. 
applied to the Norwich and London Accident 
Insurance Association for $2,000 accident 
insurance, the policy "to be payable in case 
of death by accident under provisions thereof 
to M." wife of the deceased.—The company 
issued its policy, payable to the representa
tives or assigns of the assured.—M.'s name 
was not mentioned in the policy, neither 
was there anything in it to indicate her in 
any way as a beneficiary.—M., as adminis
tratrix of C., brought an action on the policy 
for the recovery of the $2,000.—The action 
was afterwards settled by the company pay
ing the $1,000 now in dispute to the admin
istratrix in discharge of the policy.—On 
an application to pass the administratrix's
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v. .lints before the judge of probates, it 

\ , claimed, on behalf <-f tlie creditors of 
< that the administratrix should account
• tlie SI,000 as assets of the estate, and on 

half of XI. that she was the sole beneficiary
under the policy, and the money formed no 
nt of C.'s estate.—It appeared by the 
. . iclence of one of the chief agents of the 

■mpany, that it was not the practice of
• ;c c ompany in a ease of this kind, notwith-
• .ending the terms of the application, to

i a policy payable to the beneficiary named 
therein, but they held themselves bound in 
use of death, to pay the amount due to 

tlie beneficiary named in the application.— 
It also appeared C. told M. the policy was 
payable to her, and he gave it to her when he 
t ok it out.—The judge of probates held 
that the money paid under the policy be
ll inged to the estate of C. From this decision 
the administratrix appealed.- Held (per 
Landry, Barker, McLeod and Gregory. JJ.,
I uck C. J. and Hanington J. dissenting), 
that there was no complete gift inter vivos 
ut the policy and fund to M. from her hus
band: and the intended gift being purely 
voluntary and incomplete, the Court would 
not complete it, and there was no trust 
created and declared in her favor.—.Apart 
from the Act 58 Viet., c. 25, no interest 
would pass to M. even had she been named 
in the policy as beneficiary, merely by reason 
of that fact, and if C. wished such interest 
to pass he must have left the money to her 
bv will or settled it upon her during his 
life. -'Vhc act 58 Viet., c. 25 fur securing to 
wives and children the benefit of life insur
ance docs not apply to accident insurance.

The application cannot be said to he a 
declaration under the act, as under section 
ti the policy must be in existence before 
there can be a declaration affecting it.

Held (per Tuck C. J. and Hanington J.), 
that the transaction was a gift final, complété 
and executed as between C. and his wife 
M. and one that, if necessary a Court of 
Lquity would compel the legal representatives 
of C. to carry into effect. Cornwall v. The 
Halifax Banking Co., 35, p. 308. Reversed 

32 S. C. R., I). 142.
Surrender of policy—Cancellation—A

policy of accident insurance contained a 
warranty that the applicant had not with
held any information which was calculated 
to influence the decision of the directors as 
to the applicant's eligibility for insurance, 
and also a warranty that no application ever 
made by the applicant for accident insurance 
had been declined and no accident policy 
issued to him had been cancelled by any 
company.—The plaintiff had effected pre
vious insurance which, on a settlement of 
a disputed claim was put an end to during 
its currency with the consent of the plaintiff, 
but at the request of the company, the 
unearned premiums being returned.— Held, 
that the proper question for the jury was 
whether the withholding of this information 
was in fact material, and it was misdirection 
to tell the jury that they were to consider 
whether the plaintiff believed it material.

— Held (per Hanington, Landry, Barker, 
McLeod, and Giegory JJ., Tuck C. J. 
dissenting), that the putting an end to the 
policy with the consent of the plaintiff 
was a surrender and not a cancellation, and 
was not a breach of the warranty that no 
policy issued to him had ever been cancelled. 
Smith v. The Dominion of Canada Accident 
Insurance Co., 30, p. 301).

2. Fire Insurance.

Additional insurance without notice—
A policy of insurance on a mortgaged prop
erty contained a condition that the insured 
should give notice of any other insurance 
already made, or which should afterwards 
be made elsewhere on the same property, 
whether valid or not valid, and whether 
concurrent or otherwise, so that a memoran
dum of such insurance might he indorsed on 
the policy. The mortgagee, without such 
notice or endorsement, effected another 
insurance with another company in the name 
of the plaintiff's wife, with the loss, if any, 
payable to himself as his interest might 
appear. — Held, that the mortgagee's insur
ance without the notice and endorsement, 
voided the plaint id’s insurance. Perry v. 
Liverpool London and Globe Insurance Co., 
34, p. 380.

Additional Insurance—A policy of in
surance against lire contained the following 
condition: "If the assured have or shall 
hereafter obtain any other policy or agreement 
for insurance, whether valid or not, on the 
property above mentioned, or any part 
thereof . . . this policy shall become 
void, unless consent in writing by the com
pany be endorsed hereon."— Held, following 
the judgment of the Supreme Court of Canada 
in Commercial Union Assurance Co. v. Temple, 
21) S. C. R. 2011, that where additional insur
ance was applied for, but not accepted until 
after the property insured was destroyed 
by fire, the condition had no application. 
Temple v. Western Assurance Co., 35, p. 171.

Application — Misrepresentation — 
Diagram -An application for insurance 
made by the plaintiff contained the following 
question: "Are you the owner of the land on 
which the above described building stands?" 
—Before the written answer to this was put 
down the plaintiff told M. the defendant's 
agent that he was not the owner of the land, 
but that the building stood on the highway. 
—Whereupon M. said: "We will put it down 
as yours" and, with the consent of the 
plaintiff, wrote "Yes" as the answer to the 
question.—The application contained this

rovision also: "If the agent of the company
Us up or signs this application he will in 

that case be the agent of the applicant and 
not the agent of the company. '—The jury 
found that the house stood on the highway. 
— Held, in an action on the policy (per 
Hanington, Landry and McLeod JJ., Tuck 
C. J. and VanWart J. dissenting), that 
notwithstanding the foregoing provision the
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communication made to M., the agent, must 
be taken as if made to the company and, 
therefore there was no misrepresentation 
on the part of the plaintiff.—The first con
dition in the policy was as follows: “If an 
application, survey, plan or description of 
the property herein insured is referred to 
in this policy, such application, survey, 
plan or description shall be considered a 
part of this contract etc."—The only refer
ence to the ation in the policy was as 
follows: “Situate on the north side of the 
Great Road from Dalhousic to Bathurst, in 
the parish of Durham, Restignuche county, 
N. B., as per diagram filed with application." 
—The diagram was on the hack of the appli
cation, but it was not put there until alter 
the plaintiff had signed the application.— 
The presumption is that it was so put there 
by M., the company's agent.— Held (per 
Hanington, Landry and McLeod JJ., Tuck 
C. J. and Van Wart J. dissenting), that as 
the diagram was treated as a separate piece 
of paper, the words of reference m the policy 
were not sufficient to incorporate into it 
tin- whole application. (Reversed 2ft S. C. R. 
470 on ground of warranty and collusion to 

// v. The Nonvit h 1 nion 
Life Insurance Society, 34, p. 515.

Assignment of chose in action upon 
policy Attachment by judgment 
creditor The loss payable under a policy 
of fire insurance was assigned by the assured 
to the plaintiff with the consent of the 
insurers. A loss occurring, a judgment 
creditor of the assured obtained an attaching 
order under Act 45 Viet., c. 17. against the 
insurers.—In a suit by the plaintiff for a 
declaration of his title to the insurance and 
to restrain the garnishee proceedings, he 
alleged that the defendant intended setting 
ut) the claim that the assignment to the 
Plaintiff was fraudulent and that the plaintiff 
tad merely an equitable title, which could 
not be used to defeat the defendant's rights 
under the garnishee process. The plaintiff 
also alleged that his assignor was insolvent 
though he did not allege that the assignor 
had refused to allow an a- tion at law on the 
policy m his name. Held, that the plaintiff 
was entitled to have his rights determined 
in equity, instead of under the garnishee pro
ceedings, and that an injunction should 
be granted. An assignee of a policy of fire 
insurance is entitlid to sue thereon ineouitv 
where the assignor is insolvent, without a 
refusal by him to allow an action at law 
in his name. Robert son v. The Rank 
of Montreal cl al\ Robertson v. Thorpe et al, 
Hq. Cas., p. 541.

The insurance company ordered to pay 
the money into Court but without interest
Id.

Business tax — City of Saint John - 
5 Ceo. V., c. 94 —The plaintiff, agent of the 
National Insurance Company of Hartford, 
Connecticut, carrying on the company's 
business in the city of Saint John, issued poli-
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cics with the heading “Atlantic Fire Under 
writers' Agency." The policies continued: 
“by this policy the National Fire Insurance 
Company of Hartford, Connecticut, in 
consideration . . . does insure etc."-
The policies arc signed by the president and 
secretary of the National and are the policies 
of that company.—There is no association 
of underwriters known as the Atlantic Fire 
Underwriters' Agency, it being merely a 
name adopted by the National in issuing its 
policies.—Under the act 5 Geo. V., c. 94 
( 111 15) amending 3 Geo. V., c. 55 (1913), 
by adding to s. 2, sub-s. (g), providing that 
every agent who issues a policy of any com
pany and causes or permits to be represented 
thereupon the name of any other insurance 
company or association whether the same be 
connected with responsibility under the 
policy or not shall pay a fee of $100 for each 
company or association which he represents.

-The agent of the National paid under 
protest to the city of Saint John in addition 
to the fee for that company payable under 
3 Geo. V., c. 55, a fee of .$100 for the Atlantic 
Fire Underwriters' Agency.— held, that the 
name Atlantic Fire Underwriters' Agency, 
not being the name of any other insurance 
company, insurance association, underwrit
ers’ agency or other inode of association of 
underwriters, the plainti T was not liable 
for the payment of the additional fee. 
Howard v. The City of Sflint John, 43, p. 521.

Change of interest Chattel mortgage
A policy of fire insurance on a factory 

and machinery contained a condition making 
it void if the said property was sold or 
conveyed or the interest of the parties 
therein changed.- Held, that by a chattel 
mortgage given by the assured on said 
property his interest therein was changed 
and the policy forfeited under said condition.

Held, further, that an agent with power 
limited to receiving and forwarding applica
tions for insurance had no authority to 
waive a forfeiture caused by such breach. 
Tarrop v. Imperial Lire Insurance Co., 34 
N. B. R., p. 113: 26 S. C. R., p. 685.

“Church furnishings etc.”—Chimes 
of hells included < )n July 3rd, 1911, Christ 
Church Cathedral, Fredericton, was par
tially destroyed by fire, and a chime of bells 
in the tower was wholly destroyed.—The 
building was insured for $55,000 in ten 
different companies, and the schedule of 
insurance in all of the policies was the same, 
being as follows : “(1) On the stone building, 
roof covered with tin shingles including the 
tower, spire and chancel thereof, as well as 
the choir room and vault, and all monuments 
ami memorial tablets in said building, situate 
on the south side of Church street in the city 
of Fredericton, occupied as a place of public 
worship, and known as Christ Church Cathe
dral; amount, $42,(XK); rate, $.80; premium, 
$330.00.- (2) On pipe organ and appur
tenances belonging thereto including choir 
music, communion table, pulpit, font, lectern, 
desks, pews and seating chairs, carpets,

55
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vos, furnaces and their attachments, 
un heating apparatus, including piping, 
ks, printed hi l'iks, plate and plated ware, 
••nents and all church furnishings, furni- 

und fixtures, fuel, lighting equipment, 
lading acetylene plant and all piping

I in connection therewith while contained 
lid building; amount. $10,000; : itc,

II pr< mi iMi, $100.00. 3) ' in stained
and all other windows in said building; 

.mu,$3,000; rate, $l.(M);premium, $30.011." 
Held, all parties agreeing that the bells 
v intended to be insured under the policies, 
it the “chime of hells" fell within class (2)

; . 1er the description "all church furnishings, 
nit lire and fixtures." The Bishop of 

I■"‘dericton v. The Union Assurance Co. 
it. 4 Eq., p. 4OS.

Collateral security Bank's lien on
Insurance Where a company i-- being 

and up under the New Brunswick Winding 
I p Ac, a bank is entitled to an order for 

" payment to it of the proceeds of policies 
1 lire insurance effected by the company 

their property, and made payable, in 
.1 e of loss, to the bank as interest may 

appear, under a verbal agreement between 
:’ic bank and the company that the policies 

mid be so effected as security for advances 
which the bank from time to time might
• ke, the bank having no interest in the 

.perty insured. In re The Shediac Bool
i / Shoe Co, Ltd., 37, p. 08.

Concealment of facts Outstanding 
judgment A policy of lire insurance in the 
\ company was issued to the plaintiff upon* 
.in application in which it was stated by him
• at there was no judgment or seizure against 
in at the time of the making of said policy.

• >n the expiry of the policy the plaintiff 
ik out a policy in the defendant company 

in which it was stipulated to be a condition 
n:c edent to its issue that it was based upon 
ilie representations and warranties con- 

iinod in the application upon which the 
I icy in the A. company was issued.— 

Hi ween the issue and expiry of the first
• med jKilicy a judgment was recovered 

lin t the plaintiff and execution issued. 
This fact the plaintiff did not disclose to

defendant company. Held (per Van Wart 
|., Tuck C. J. and Barker J. expressing no 

; inion), that the representation by the 
' lintiff was not limited in its application 

the circumstances at the date of the 
i1 -hcv of the A. company but applied to the 
ircumstances at the date of the policy 

the defendant company. Lotit* v. The 
Thor nix Insurance Co., 34, p. 223.

Conditions of policy Proximity of 
railway - Chattel mortgage or other 
change in interest —Defendant company 
: ued a fire insurance policy upon the plain
tiff’s lumber.—By one clause the insured 
warranted "that no railway passes through 
the lot on which said lumber is piled or 
within two hundred feet of the same.” 

Held, the word "railway" includes a rail-
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way in course of construction upon which 
construction trains are running, though 
not opened for general public traffic.—Where 
the agent of an insurance company other 
than the defendant company was requested 
to procure insurance and sent the applica
tion to the general agent of his own company 
wlv > placed part of the insurance with the 
defendant, held, no agency was established 
between the person taking the application 
and the defendant company, and therefore 
the defendant could not be charged with 
the knowledge of such person as to the nature 
of the risk or the value of the insured property. 
—The insurance policy contained conditions 
making the policy void “if the subject of 
insurance be personal property and be or 
become encumbered by a chattel mortgage,” 
and “if any change other than by the death 
of an insured take place in the interest, title 
or possession of the subject of insurance."— 
After the policy issued, the plaintiffs, in 
pursuance of an agreement with a bank, 
transferred the lumber insured to the bank 
as security for indebtedness by transfer 
under the Bank Act. - Held, this transfer 
was a breach of the above conditions. Cut- 
mond v. Fidelity I’lie nix Tire In.sunt nee Co, 
11 N. B. R., p. 145; 47 S. C. R., p. 210.

Conditions in policy “Just and rea
sonable*' -In an action for a lo.-s on a fire 
policy containing a condition that any 
change material to the risk should avoid 
the p' licy unless promptly notified to the 
company and that any change of occupancy 
or non-occupancy should lie deemed material 
to the risk, it was proved that the premi es 
insured had been vacant for some months 
during the currency of the policy, but were 
occupied at the time of the loss, and it did 
not appear that the loss was in any sense 
due to the non-occupancy.—Under a proviso 
in the policy that certain conditions (includ
ing the one in question) should lie in force 
only so far as the Court or a judge should 
declare it to be just and reasonable to be 
exacted by the company, the trial judge 
declared the condition as to occupancy made 
at the time the policy issued, but te-ted with 
relation to the circumstances which after
wards arose, to be unjust and unreasonable. 
—lie submitted to the jury the questions 
whether the change from occupancy to non
occupancy was material to the rbk in this 
case, and whether it was material generally. 
—To the former question the jury asnwered 
"No" and to the latter “Ye-."—On the c 
answers a verdict was entered for the plaintiff. 
— Held (per Barker (\ |., Hanington and 
McLeod j J., Landry J. di enting), that the 
condition as to occupancy was to be te-ted 
as to its being just and reasonable in the 
light of circumstances at the time the policy 
issued and not at the time of the loss, and 
being so applied was just and reaxona' le, 
and the breach of non-occupancy avoided 
the policy, and a verdict should he entered 
for the defendant. Pay son v. The Equty 
Fire Insurance Co., 38, p. 43d.
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Condition precedent Waiver — The

policy required that the insured in their 
proofs of loss "shall render a statement to 
this company signed and sworn to by said 
insured stating the knowledge and belief 
of the insured as to the time and origin 
of the tire." -The proofs stated that the 
origin of the fire was unknown to the insured 
but did not ' ite in tired’s belief, livid (per 
Barker C. J., Landry and McKeown JJ.), 
that this was not a compliance with the 
condition.—Another condition of the policy 
required insured to state in their proof of 
loss "tliv interest of the insured and of all 
others in the property." — The plaintiff 
stated that the property belonged to them 
and no other person had any interest in it 
except a specified bank for advances, but 
failed i" '..it*' tin1 nature of the Ijank's in
terest or the amount o( the advances.
— livid (pvr Barker J., Landry and 
McKeown JJ.), that this was not a com
pliance with the condition. livid (per 
Barker (". J., Landry and McKeown J.J.), 
the fact that the defendant company notified 
tlie plaintiffs after '.he lire that the matter 
was in the adjuster's hands and sent an ad
juster to inspect the loss, who made inquiries 
as tu the i rigiti «if the fire and other matters 
menti'-tied in the proofs of loss does tint 
establish a waiver of such proofs.- -Held 
iper Barker C |., Landry and McKeown JJ.),.
ancc company fora lung time without objec
tion does not constitute it waiwr of defects in 
uch proofs. McManus v. The Aetna Insurau- 

11 N.B.R.31 1. followed. Imperial Fire 
Insurance Co. v. Hull, 15 A. R. (Ont.) 421, con- 
f'rme-1; ISS. ('. R. liV7 di tinguidu-d. Cni- 
mond ft al v. Fidelity Phcnix l ire Ins. Co. 11 
N. B. R. 14.'»; 17 S. C. R., p. 21(1.

Condition precedent to claim Waiver 
—A policy of insurance contained a con
dition requiring the assured, in case of loss, 
to procure a certificate as tu the matters 
contained in the statement of loss under the 
hands of two magistrates most contiguous 
to the place of the lire.—A further condition 
provided that n«. condition should be deemed 
to have been waived unless the waiver was 
expressed in writing indorsed on the policy.
— Held iper Tuck C. J., llanington, Barker 
and Gregory JJ.), that the production of 
the certificat»" of the magistrates most 
contiguous to the place of fire was a condition 
precedent to the assured's right to recover.— 
Held (pvr Landry and McLeod JJ.), that 
the magistrate most contiguous «nullified 
to act is the most contiguous within the 
meaning of the condition, though not the 
nearest in point of distance to the place of 
the lire.— Held (per curiam), that if there 
could lie a waiver under the condition with
out endorsement on the policy, the acceptance 
of the proof of loss by the company without 
objection was not such a waiver. Is Blanc 
v. The Commercial Union Insurance Co., 35, 
p. ÜU5.

Material change In risk Non-occu
pancy—See Paysan v. Equity Fire Insurance 
Co., 38, p. 43(1, supra.
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Pleading Declaration against agent 

for breach of duty In an action by tin 
plaintiff company against the defendant, the 
first count of the declaration alleged that 
the defendant was hired for the purpose of 
receiving anil forwarding to the company 
applications for lire insurance, yet the defend
ant not regarding his duty, so negligently 
and wrongfully received and forwarded to 
the company an application for insurance 
containing statements which he knew at the 
time to be false, and material to the risk, 
and saiil company relying upon the truth 
of the application accepted the risk and 
issued a policy thereon which became a 
claim and said company was put to great 
costs in defending an action at law.—The 
second count alleged the false statements 
were receiveil and forwarded to the com
pany by the defendant fraudulently and 
m collusion with the applicant against 
the company. Held (per Tuck C. J., Landry, 
McLeod and Gregory JJ.), that both counts 
stated a cau-e of action and were good on 
demurrer. - Held (per llanington J.), that 
the defendant’s duty, under the contract 
wa • to receive and forward all applications, 
whether the statements therein were true 
or fak e, and as the first count did not charge 
any «Inly lieyoml that or fraud, it was bad 
on demurrer; that he was in iloubt as t«> the 
second count, because it did not allege that 
the damage suffered was directly cause«l by 
the fraud and collusion of the defendant. 
The .Xuncivil Union Fire Insurance Society 
v. McAlister, 35, p. (11)1.

Pleading to claim oil policy To the
declaration of a policy of lire insurance, dated 
in 1893, i sued by the defendant company, 
it was pleaded that it was made a com lit ion 
precedent to its issue that it was based on 
the written representations and warranties 
contained in the application upon which a 
policy in the A. company wa:. issueil, ami 
although in saiil application the plaintiff 
represented that there was no judgment or 
seizure against him at the time of the making 
of the said policy of insurance mentioned in 
said first count and before the said property 
wa burnt, damageil or destroyed by (ire, 
as alleged in saiil fir t count, there was a 
judgment against the plaintiff signed on the 
15th day of June, 1891, and an execution 
for the amount of said judgment was in 
the hands of the sheriff at the time the 
property insured was burnt, anil also at 
the time the defendant’s policy was issued.— 
Held (per Tuck C. J. and Barker J.), that 
the plea was bad, as it did not allege that 
there was a representation at the time the 
policy declared on was issued that there was 
no judgment against the plaintiff, and held 
(per Tuck C. J.), that in the absence of the 
«Late of the application to the A. company 
there was no evidence that the judgment 
against plaintiff was not obtained subse
quently to the date of the application.— 
To the above declaration the defendant 
company pleaded that the policy was subject 
to a condition endorsed upon it that it should 
be void if any material fact or circumstance,
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- ted in writing or otherwise, had not been 
rrevtly represented by the assured, or if 

-■iy fact material to the risk had been 
. uhheld, and that the plaintiff at the time of 

' in' making of the policy withheld the fact 
it said judgment had been signed against 
ii- -Ildd (per Tuck C. J., Barker and 

\ uiWart JJ.j, that the plea was bad, it 
being alleged that the fact withheld was 

. tcriai ; and semble (per Tuck C. J.j, that 
fact withheld was not material.—To 

• above declaration the defendant company 
tded ili-it. subsequently to the making 
the policy there was a change in the risk 

' made known to the defendants, and that 
a condition of the policy, if the occupancy, 

nation '-r circumstances affecting the 
l-k should, with the knowledge, advice,

■ nev or consent of the assured, be so 
d reel as to cause an increase of the risk, 

it the policy should become void.— Held 
* Vuck < J., Birkei and VanWart JJ. <,
it the plea wtis bad for not alleging what 

change in the risk was. Lon g v. The 
Phoenix Insurance Co., 34, p. 223.

Repairing damage—Claim of lessor to 
have benefit A lessee covenanted for 

;• itself and assigns that buildings of the 
h or on the premises at the date of the 

i c would be left on the premises in as 
id repair as they then were; also that 

machinery of the lessee would not lie re
ived from the premises during the term 

■- ithout the lessor's consent, but the same 
hould be held by the lessor as a lien for 

e performance of the lessee's covenants and 
1 r any damage from their breach.—Under 
i deed of assignment for the benefit of the 

V "ice's creditors the lease became vested 
n trustees.—A lire subsequently occurring, 
a 1 iich destroyed the buildings and machinery, 
insurance on the latter was paid to the 
trustees.—The lessor demanded of the 
' restées that the insurance be applied to 
tv instating the buildings or the machinery. 

By Act 11 Geo. Ill, c. 7N, s. 83, insurance 
•mpanies arc authorized and required, upon 

request of a person interested in or entitled 
unto a house or other buildings which may 
i '<• burnt down or damaged by lire .... 
to cause the insurance money to be laid 
out and expended towards rebuilding, re
instating or repairing such house or buiki
ng . - Held. (1) without deciding whether 

i he Act was in force in this province, or not,
' hat the lessor was not entitled to the benefit 
it it, the Act not applying to machinery be

longing to a lessee, and the lessor not having 
made a request upon the insurance company 

provided by the Act; (2) that even had 
'.lie insurance been upon the building, the 
lv or would have had no equity to it, there 
being no covenant by the lessee to insure 
tor tlie former’s benefit. Randolph v. Ran
dolph, 3 Eq., p. 57ti.

Representation — Sole and uncon
ditional owner — Pleading — A mortgagor 
is the "sole and unconditional owner" of 
property within the meaning of a condition 
in a policy of insurance against fire stipulating

that the policy shall become void if the assur
ed is not the sole and unconditional owner of 
the property insured.—The jiolicy also con
tained a condition that it should become 
void if any building intended to be insured 
stood on grounds not owned in fee simple by 
the assured.—The land upon which the build
ings stood was subject to a mortgage.— 
Held, that the defence that the lands were 
not owned in fee simple by the assured mort
gagor was not available under a plea charging 
that the plaintiff had been guilty of mis
representation in the application for insur
ance, in that he staled that the property 
insured was not mortgaged or otherwise 
encumbered whereas etc. it was mortgaged. 
Temple x. Western Assurance Co., 35 N. B. R., 
p. 171; 31 S. C. R., p. 373.

Representations or warranties—There
is a distinction between the non-communica
tion of a material state of facts which the 
insurer knows all about and an express 
warranty by the insured in the policy itself

’
Barker V. J.j Guimond et al v. Tidelity- 
Phoenix Tire Insurance Co., 41, p. 145.

Subsequent insurance — Formation of 
contract A condition in a live insurance 
policy making the policy void "if any subse
quent insurance is effected with any other 
insurer" is not violated unless the insured 
could successfully maintain an action upon 
such policy with the other insurer.—An 
insurance policy issued in Canada by a 
company not licensed under The Insurance 

VII (D MIL),
void and therefore does not constitute "an 
insurance" within the meaning of the above 
condition.—An insurance policy does not 
take effect until delivery and its validity is 
determined by the law of the place where 
delivery is made. The Pacific Coast Tire 
Insurance Co. v. llicks, 42, p. 294.

3. Life Insurance.

Assignment of policy for valuable 
consideration — Wife beneficiary — The
plaintiff was named as the beneficiary in a 
policy of insurance on the life of her husband 
—The policy was taken out by the husband, 
and the premiums paid by him.—By an 
assignment, to which the plaintiff was a 
party, the loss was made payable to the 
defendants for valuable consideration mov
ing to the husband.—Upon the death of 
the husband, the plaintiff claimed the benefit 
of the policy, setting up that her consent 
to the assignment was procured by her 
husband’s fraud.— Held, that the assignment, 
made previous to 58 Viet., c. 25, was valid 
without the consent of the plaintiff. Gunter 
v. Williams et al, 1 Eq., p. 401.

Condition precedent to action — De
mand on head office—By the terms of a 
policy the defendants agreed to pay at its 
head office at the city of Hamilton in the 
province of Ontario.—Held (per Tuck C. J.),
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that a non suit should not hu granted on 
the ground that the plaintiff had tailed to 
prove a demand at the head office or on the 
ground that no ancillary probate hail been 
taken out in Ontario be "ore action brought. 
Seer y et al v. Federal Life Assura it ce Co. of 
Canada, 38, p. 06.

Delivery -Formation of contract—The
plaintiff's mother applied to the defendant 
company for a 81,000 policy of life insurance. 
—Soon after her application site paid the 
first premium and outlined a receipt from 
the company's agent.—Her application was 
apprised by the defendant, and a policy of 
insurance for 81,000 to which was attached 
a copy of the application, was issued and 
mailed to the defendant's agent, together 
with the official receipt for the premium. - 
The company at the same time called its 
agent’s attention to the fact that there was 
a discrepancy between the age of the appli
cant as stated in her application and as 
given in the doctor's report.—The agent 
called at the applicant’s home and learned 
from the plaintiff that her mother was one 
year older than she had stated in her appli
cation. -The agent then informed the plain
tiff that if the policy was to be for one thou
sand dollars there would have to be an 
additional premium paid.—The plaintiff paid 
the additional amount and the agent re
turned the policy to the company's head 
office.—A few days later he received a new 
policy bearing the same date and similar 
in all other respects to the first policy, except 
that the premium was larger. -When this 
policy was received the agent did not deliver 
it as he had learned that the applicant was 
ill. A few days later she died. -Her 
application and the policy both provided 
that the policy should not take effect until 
it was delivered, the first premium paid and 
the official receipt surrendered by the com
pany during the lifetime ami continued 
good health of the assured.— Held, that no 
contract of insurance was executed and in 
force at the time of the death of the plain
tiff's mother. Donovan v. Excelsior Life 
Insurance Co., Id, p. 323, C. I).; 13, p. fiSO 
on appeal; affirmed S. C. of C., 31 1). L. R., 
p I I :

Findings by jury -New trial In an
actum against an insurance company on a 
life policy a verdict was entered for the 
plaintiff on answers of the jury to questions 
submitted by the Court and counsel.— 
Some of the answers on material issues 
were inconsistent and unsatisfactory and 
some pertinent and relevant questions were 
not answered. Held (per Tuck C. J., Han- 
ington and Barker JJ.), that there should 
be a new trial on the ground that the findings 
were incomplete, unsatisfactory and incon
sistent. Seery et at v. Federal Life Assurance 
Co. of Canada, 38, p. 96.

Fraud In obtaining policy—A policy 
of life insurance in the plaintiff’s company, 
obtained by the fraudulent misrepresentation 
of the assured was assigned by him to the
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defendant.—beaming of the fraud the plain
tiff’s agent charged the defendant with being 
a party to it, but upon the defendant denying 
it, withdrew the charge and asked that tin- 
policy be surrendered, offering to pay the 
defendant whatever money he had laid out 
in connection with it. -This offer the defend
ant refused, as also a similar offer subse
quently made in a more formal manner.— 
In a suit to set the policy aside, the assured 
anil the defendant were charged with having 
procured it by fraud, but the evidence at 
the hearing faile 1 to establish the charge 
with respect to the defendant.— Held, that 
the bill should be dismissed as against the 
defendant with respect to the charge of fraud, 
but without costs, as the suit had been 
made necessary by his refusal of the plaintiff's 
offer.—While a general allegation of fraud, 
without stating the acts which constitute it, 
is bad pleading, it was held that fraud was 
sufficiently pleaded in a bill to set aside a 
policy of life insurance which set forth repre
sentations, made by the assured as to his 
health, and alleged that they were false 
and fraudulent to the knowledge of the 
assignee of the policy.—Terms of relief 
considered with respect to an assignee of 
a policy of life insurance, in a successful 
suit by the insurers to set the same aside on 
the ground of fraud by the assured in pro
curing the policy. The Mutual Life Assur
ance Co. of. A Vît1 York v. Anderson et al, 1

The assignee has no better right in refer
ence to a policy procured by the fraud of 
the assured than the assured could have.—///.

Fraud, Setting aside policy for -In an
action by an insurance company to set aside 
a policy of life insurance issued by it, on 
the ground that the policy was procured by 
fraud of the assured and the assignee of 
the policy, evidence is admissible as l>earing 
upon the fraudulent intent of the assignee 
that in other cases, before as well as after, 
he had engaged in other transactions of a 
like character with the same fraudulent 
intent. The Mutual Life Assurance Co. 
of New York v. Jonah et al, 1 Eq., p. 182.

Payee of claim Infant beneficiary 
Separate guardians in different juris
dictions Life insurance in the Home Circle, 
a United States corporation, taken out by 
L., whose domicile was in Nova Scotia, was 
tayable to E. in trust for L.'s infant daughter 
jy his deceased wife.-—Upon l-.'s death, 15. 
was appointed guardian in Nova Scotia of 
the person and estate of the infant.—The 
infant, after her father's death, removed to 
New Brunswick for a temporary purpose, 
and B., her maternal grandfather, having 
been appointed guardian of her person and 
estate in this province, brought this suit to 
restrain the Home Circle from paying the 
insurance to E., or to any other person than 
B. and to restrain E. from receiving it, and 
obtained an interim injunction.— Held, that 
the insurance was payable to the legal 
personal representative of the deceased,
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nui that the injunction should be dissolved. 
l.iuisby v. The Home Circle et al, Eq. Cas., 
p. .*>33.

Pleading —To the two counts <>f a declara
tion upon a policy or certificate of life insur- 
.inee defendants pleaded thirty-four pleas.— 
I'lic lirst and eighteenth were alike and 
were as follows : “ Flic defendants say that 
: i . demand of the said sum of two thousand 
dollars was made at the Association's office 
ni I laksburg, Illinois, and by reason thereof, 
an t by the laws of the state of Illinois, the 
plaintiff cannot recover upon the said cer
tificate."—The third and, twentieth ideas 
were also alike and were as follows: “The 
defendants say that the death of the said 
August I’. B. Le Blanc was from a cause 

xe npted by the provisions and agreements 
contained in the said certificate."—An 

.î le was made by Landry J. in Chambers 
■triking out these four pleas as being em
barrassing.—Upon a motion to rescind said 
older, held, (l) that the lirst and eighteenth 
pleas were bad for not averring what the law 

: - ii tate of Illinois was by reason of which 
the plaintiff could not recover, and (2) that 
the second and twentieth pleas were good, 
u being unnecessary to specify the particular 
uuso relied up >n by defendants as exempting 

them from liability as reference could be 
ma le to the certificate for this information. 
I.-Blatte v. Covenant Mutual benefit Associa- 
u >n, 34, p. 441.

Premium note, Consideration for
Where a promissory note was given to the 
agent of an insurance company in payment 
of a first premium on a policy; and a policy 
was issued and sent to the insured and re
tained by him, containing provisions to 
the effect that the insurance should not take 
effect or be binding until the first premium 
had been paid to the company or a duly 
authorized agent ; also, that if a promissory 
note or obligation were given for the premium 
and should not be paid at maturity, the 
policy should not be in force while the 
default continued, but the party should be 
liable on the note, the Court refused to set 
aside a verdict for the agent of the company 
on the note, on the ground that there was 
no eo isideration, holding that the defendant 
(appellant) was bound to show affirmatively 
that the verdict was wrong. Crawford v. 
Sipprell, 35, p. 344.

Premium note — Consideration — 
Application withdrawn before acceptance
- -The defendants signed an application to 
the Mutual Life Insurance Co. of New 
York for insurance on the lives of the direc
tors of the defendant company.—When the 
application was given the plaintiff, the agent 
of the company, took from the defendants 
their note payable to his own order for 
the amount of the premium, and gave the 
defendants a receipt on one of the company's 
forms which contained this provision : “The 
insurance so app'iel for shall be in force 
from this date provided that the said appli

cation shall be accepted and approved by 
the said company at its head office in the 
city of New York, and a policy thereon duly 
issued.—In case the application is not so 
accepted and approved and no policy is 
issued, or should the applicant receive no 
notification from the company within thirty 
days from the date of this receipt of any 
application, then in every such case no 
insurance shall be effected, and it shall be 
understood and agreed that the company 
declines the risk, whereupon all moneys paid 
hereunder shall be returned on the delivery 
of this receipt."—The plaintiff discounted 
the note and placed the amount to his own 
credit, and paid the amount of the premiums 
less his commission to his principals.—After 
the note was discounted, but before the 
application was accepted, the defendants 
notified the plaintiff and his principal at 
its head office in New York that they with
drew the application.— Held, in an action 
on the note by the agent, that the applica
tion was a mere proposal for insurance and 
might be withdrawn at any time before 
acceptance; that the consideration for the 
note having failed, defendants were not 
liable in an action by the payee. Johnson 
v. The O'. «V G. Tlewclling St (g. Co. Ltd., 3ti, 
p. 397.

Premium paid by note -Note past due
—A condition in a policy of life insurance 
provided that if any premium, or note given 
therefor was not paid when due the policy 
should he void.—A note given, payable with 
interest, in payment of a premium provided 
that if it were not paid at maturity the policy 
should forthwith become void.—On the 
maturity of the note it was partly paid, and 
an extension was granted, and on a part 
payment being again made a further ex
tension was granted.—The last extension 
was overdue and balance on note was unpaid 
at the death of assured.—A receipt by the 
company, given at the time of taking the 
note, was of the amount of the premium, but 
at the bottom of the face of the receipt were 
these words: "Paid by note in terms thereof." 
—While the note was running the policy 
was assigned for value with the assent of 
the company to the plaintiff, to whom the 
receipt was delivered by the assured.— Held, 
that no estoppel was created by the receipt; 
that there was no duty upon the company 
to have afforded the plaintiff an opportunity 
of paying the premium; and that the policy 
was void. Wood v. Confederation Life In
surance Co., 2 Eq., p. 217. (Reversed 35 
N. B. R. 512, but upheld S. C. of C.)

Representation, Materiality of—An ap
plicant for life insurance answered "no" 
to the two following questions asked by the 
defendant company: “Has any proposal to 
insure your life been declined, withdrawn 
or postponed?—Give full particulars —Have 
you any other insurance on your life?—If so, 
where and for what amount?—Give full 
particulars."—The application containing 
these answers provided that it should be the
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basis of the contract and that all answers 
were true so far as they were material to 
the contract.—As a matter of fact the 
applicant had previously asked another 
company for certain insurance but had been 
refused on the ground that the company did 
not insure a markswoman for over two 
hundred dollars.—1This latter company, how
ever, had issued the applicant a policy, 
known as an industrial policy, for a smaller 
amount without any formal written applica
tion and without any medical examination.— 
Held, that the answer to the first question 
was not a material misrepresentation as 
what took place did not constitute either 
a proposal to insure or a declining of the 
same within the meaning of the question, and 
held, that the answer to the second question 
was not a material misrepresentation inas
much as the amount of the previous insur
ance was so small. Katherine Donomn v. 
The Excelsior Life Insurance Co., 43, p. 325, 
C. D.

Watering policy —A policy of life insur
ance in the plaintiff's company was taken out 
by the assured after it had been represented 
to him by the plaintiffs' agent that he could 
raise money upon it from the defendant by 
selling the policy to him, and the policy was 
taken out by the assured for that purpose.— 
At the time the assured was too poor to pay 
the premium and was unable to carry the 
policy.—Immediately upon the policy being 
issued, it was assigned to the defendant for 
a small sum and the defendant paid the 
original and subsequent premiums.—In a 
suit to set aside the policy as a wager policy 
and void as against the plaintiffs, the assured 
in his evidence stated that when he assigned 
the policy he expected to redeem it, and 
carry it for his own benefit.— Held, that the 
policy was not a wagering policy. Mutual 
Life Assurance Co. of New York v. Anderson 
et al, 1 Iiq., p. 400.

Will, Effect of on Insurance policies
A testator by his will gave a lot of land with 
house thereon and personal property to his 
wife absolutely, to enable her to maintain 
a home for herself and the testator’s sons 
until they should attain the age of 21 years. 
—The residue of his estate he gave to trustees 
in trust for his sons.—The will then provided 
that the devise and bequest to his wife 
should be in lieu of dower, and that if she 
married again the property devised to her 
should vest in the testator's trustees for 
the benefit of his sons.- Held, that the wife 
took as her separate estate two life insurance 
policies made payable to her and the same 
were not subject to forfeiture in ease of 
remarriage. Leonard v. Leonard, 1 Eq., p. 
876.

Will made previous to 5 Edw. VII, 
c. 4. Effect of II. died in 1907, having made 
a will in February, 1905, by which he left, 
among other legacies, one for $1,100 to his 
wife, the defendant in this suit.—B. had 
insured his life some years previous to
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1905 for $1,500, the policy being made pay
able to his wife. In his will 13. created a 
fund for the payment of the several legacies, 
and included as part of this fund the policy 
for $1,500 mentioned above.— Held, that 
this provision in the will did not operate as 
a reapportionment of the insurance money 
ns regards this policy for $1,500, under the 
N. It. Life Insuranc e Act, 5 Edw. VII, c. 4, 
passed April 8th, 1905, and that the proceeds 
of the same are payable to the defendant as 
sole beneficiary thereunder. Boyne v. Boyne, 
4 Eq., p. 48.

INTEREST.
Bonds and debentures—Bonds dated 

July 1, 1902, provided for payment of the 
principal in ten years from date, and that 
in the meantime interest thereon should be 
laid at the rate of 10 per cent.- Default 
laving been made in payment of the interest, 
the trustee under a mortgage given to secure 
the bonds, made on January I 1905 a dec
laration c alling in the principal and interest, 
under an acceleration clause in the mortgage. 
— Held, that interest at the rale provided 
for, and not at the statutory rate was payable 
after the date of the declaration. The East
ern Trust Co. v. Cushing Sulphite Tibre Co. 
Ltd., 3 Eq., p. 392.

Contract Delay in completion not 
fault of contractor Interest on delayed 
payment -A contract between C., the de
fendant, a contractor with the department of 
railways and canals of the Dominion gov
ernment and M. the plaintiff, a sub-contractor 
provided that for $145,000 to be paid to 
him he was to complete certain work for 
the defendant, and that the payments should 
be made (less ten per cent.) monthly as 
the work progressed according to the estimate 
of the government engineer in charge.—The 
work on the principal contract was to be 
completed on tlie 30th of September, 1899.— 
It was not completed for more than one year 
after that date, but the delay was not the 
fault of the plaintiff.—There was no stipu
lation in tlie contract in reference to the 
payment of interest on any sums due but 
not paid.- M.'s claim was disputed.—On 
an action being brought, it was established 
that he was entitled substantially to what 
lie claimed. -Held (per Hanington, Landry, 
Barker and McLeod JJ., Tuck C. J. and 
Gregory J. dissenting), that the plaintiff 
was not entitled to interest, his claim not 
being for a sum certain payable by virtue 
of a written instrument at a time certain 
within the meaning of section 175 of 00 YiCt., 
c. 24.— Held (per Tuck C. J., Hanington 
and Gregory JJ.), that if the plaintiff had 
been entitled to interest the rate would not 
be restricted to five per cent, under the Stat
utes of Canada, 03-64 Viet., c. 29, the 
contract having been entered into before 
the passing of that act. Mayes v. Connolh, 
35, p. 701.



LM» INTEREST- INTOXICATING LIQUORS. 430
Debt -Interest by way of damages

an appeal from a judgment allowing 
. rust on an amount found due the plaintiff 
an account taken between the parties 

•nr money paid by the plaintiff for the 
:■ -fendant, and for work done and materials 

-plied by the plaintiff for the defendant 
the erection of a house owned in common 

the plaintiff and defendant.— Held, 
•1 it interest may be allowed when authorized 

tatute or when payable by contract 
an I such contract may be inferred from 
t ; .h !«■ or mercantile usage, or from a course 

i dealing between the parties; but, varying 
the judgment of Barry J. appealed from, 
tt cannot be allowed by way cf damages 
merely because cf long delay under vexa
tious and oppressive circumstances, or 
because the money has been used and 
interest earned thereon (except in the case 

f trust moneys) nor because the debt has 
been wrongfully withheld by the plaintiff 
.'ter the defendant has endeavoured to 

' tain it.—Raymond v. Hay (1840), 3 N. 
B. R. 00 considered and distinguished. 
Puffy v. Puffy, 43, p. 555.

Guarantee for certain amount—I.la
bility for Interest thereon -The defend
ants wrote the plaintiff the following letter: 
“As the C. Co. of W. New Brunswick, desires 
• . make purchases from you, therefore to 
open a line of credit with you, we declare 
that in consideration of your complying 
with their request we hereby bind and 
"l lige ourselves, jointly and severally, as 
principal debtors, with them towards you 
to the amount of $1,000 for purchases 
they may make from you at any time, as 

for any notes given in settlement thereof 
by them or for any balance due thereon 

the extent of the aforesaid sum of $1()!M)." 
Held, that this was a guarantee and not 

,i mere offer to guarantee, and the defendants 
were liable thereon to the extent of $1,000 
I'lit not for interest beyond the sum of 
51,000. E. iV. lleney A Co. Ltd. v. Birming
ham et al, 39, p. 330.

Principal and agent—An agent refusing 
give an account and pay over balance 
chargeable with interest. Simonds v. 

( 'aster, 3 Eq., p. 329.

Timber contract—Interest on advances
The plaintiff and defendant entered into 

. written contract by which the plaintiff 
agreed to cut, haul and deliver a quantity 

: logs to be used as pulpwood.—Under 
the contract the plaintiff was to pay interest 

n advances until payment on his logs he
mic due “which will be in August after 

delivery of logs."—In an action to recover 
amount due fer lumber delivered under 
contract, held, plaintiff was entitled to inter- 
<• t on the contract price from September 1, 
at five per cent. Mann v. The St. Croix 
Taper Co., 41, p. 199.

Trust—Money paid sheriff In lieu of
ball—Money paid to a sheriff by the defend
ant upon arrest for debt under the provisions

of C. S. 1903, c. 30. s. 5, is held by the sheriff 
as a statutory trustee and the interest, if 
any. upon such money must be accounted 
for by him in the same way as the principal. 
Me Kane v. O'Brien, 40, p. 392.

See also MORTGAGES.

INTERNATIONAL LAW
Right to exclude aliens -By inter

national law, and apart from any civil 
enactment, a sovereign state has the right 
at its pleasure to exclude or deport any 
alien from its dominions; therefore no action 
will lie in a British Court against an official 
exercising that right at the command and 
on behalf of the state of which he is the 
servant. Papageorgiouv v. Turner, 37, p. 
MB

See CONFLICT OF LAWS.

INTERPLEADER
Interpleader -Wheie, in an interpleader 

suit, an ex parte injunction order was dis
solved for suppression of material facts, 
leave was granted to move again for the 
order, together with the right to file an affi
davit denying collusion. The Canadian Paci
fic Railway Co. v. Nason, 3 Eq., p. 47(1.

INTOXICATING LIQUORS.
1. Canada Temperance Act.
2. Liquor License Acts.
3. Miscellaneous.

1 Canada Temperance Act.

Adjournment of hearing -When the
hearing of a case before a justice is adjourned, 
the justice is not l>ound to commence the 
trial at the hour of adjournment, but may 
postpone the hearing until a later hour in 
the day; nor is the Justice hound to be at 
the place of hearing continuously from the 
hour of adjournment until the commencement 
of the hearing. Ex parte Card, 34, p. 11.

Adjournment by Court—Agreement 
by counsel At the hearing of an informa
tion under the Canada Temperance Act the 
magistrate adjourned his Court from De
cember 14th, 1910 to January 5th, 1911, at 
10 a. m.—Subsequently the counsel on 
both sides agreed on account of convenience 
of train service, that the trial should not 
proceed until 2.30 p. m.—when the Court 
met at 10 a. m., the magistrate was informed 
cf the agreement but he proceeded with 
the trial, counsel for prosecutor being present 
and the defendant and his counsel absent.— 
The defendant’s counsel refused to take fur
ther part in the proceedings and the defend
ant was convicted.—Upon certiorari, held, 
the magistrate did not lose his jurisdiction 
by reason of the agreement between counsel. 
R. v. AUeH ex parte Carman, 40, p. 459.
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Amendments to 7-8 Kdw. VII, c. 71—

The Act 7-8 IMw. VII, v. 71, takes effect 
wherever l’art II of the Canada Tcmjierance 
Act is in force, without l<eing voted upon. 
R. v. Peck ex parte Hail, 10, p. 321); R. v. 
Peck ex parte (X Neill, 40, p. 339.

Autrefois acquit -Where a person is 
convicted of an offence under the (\ T. A. 
committed at a time falling within the 
period covered by a previous information 
upon which he was acquitted, in order to 
sustain a plea of autre fois at quit he must 
show that the offence for which he was 
convicted and that for which he was acquitted 
were identical. Ex parte Flanagan, 34, p. 577.

Itias A conviction under the Canada 
Temperance Act made by two justices of 
the peace will net he quashed on the ground 
that one of them was related to the defend
ant, within the ninth degree < f consanguinity, 
if tiie justice was not aware of the relation
ship, and no objection was taken at the 
trial. R. x. Biggar el al ex parte McEuen, 
37, p. 372.

If the mere fact of existing litigation is 
relied on as the disqualification of a prodding 
justice on the ground of bias, the litigation 
must be really pending.- Service of a n< lice 
of action not followed by an action is not 
sufficient. R. v. Kay, Ex pqrte r.>allagiter,

A magistrate is not disqualified from trying 
a charge under the act by reason of a writ 
having been made out and sent to the 
sheriff for service in an action by the accused 
against the magistrate for alleged misconduct 
as a judicial officer, where the writ was not 
served lief ore the conviction was made. 
R. v. Bryan ex parte Oiven A. Batson, No. 2, 
37, p. 383.

The fact that the police magistrate of 
the city of Moncli u is a member oi the Board 
of Police Commissioners for that city as 
established by 7 Edw. VII, c. t#7, docs not 
disqualify him from hearing an information 
laid by a police officer who was up|>ointed by 
such Board. The police commissioners mere
ly exercise a function of the provincial 
government, and are not responsible for the 
acts of the police officers they appoint. R' 
v. Kay ex parte Wilson, 39, p. 124.

Under section 13ti of the Liquor License 
Act, the municipalities arc authorized to 
pay the liquor license insjiector all necessary 
costs incurred by him in prosecuting com
plaints under the Canada Temperance Act. 
—By arrangement between the municipality 
and the magistrate his costs were taxed at 
a lump sum of $5.00 where the complaint 
was dismissed or costs not paid by the 
defendant.—This amount would lie more 
than the taxable costs in certain cases, and 
it was claimed the excess could not be paid 
out of the ordinary funds, but would have 
to be paid out of fine--. - //<•/</, such an 
interest on the part of the magistrate was
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too remote to disqualify him from trying 
a cuarge under tlie Canada Tempérant ' 
Act.—Ex parte Mi Coy, 33 N. B. K. A05 
followed. — Hehl, further, the municipality 
has authority to pay such agreed costs out 
of its ordinary fund- under (\ S. 1903, c. 105, 
ss. 112, 113, 115 and s. 95, sub- . 2 and :t 
R. v. Holyoke ex parte McIntyre, 42, p. 135.

Certiorari, Delay in applying for
The Court refused to interfere with the 
discretion of a judge in granting a certiorari 
on the ground of want of juri-dietiun although 
two terms had gone by lief ore the applica
tion.- ( Per Landry, White and Barry JJ., 
McI«eod J. dissenting.) Id.

Commencement of prose vution The
laying of the informa:ion of an offence 
agamst the C. T. A. b the commencement 
of the prosecution. Ex parte Flanagan, 34, 
1». 577.

Conviction Absence of accused—If
the accused had projier notice of the pro
m-dings and was aware that judgment 
might be pronounced against him, and he 
might have lieen present, it is no objection 
to the conviction that judgment was pro
nounced and sentence of imprisonment 
imposed in his absence., R. \. Kay ex parte 
Landry, 38, p. 332.

Conviction by “Sitting Magistrate"-
Thc City of Moncton Incorporation Act, 
53 Viet., c. lit), s. (15, provides that a titling 
magistrate may act for the police magistrate 
of the city of Moncton when lie is temporarily 
absent or ill or “b in any way disqualified 
by being a witness, or from relationship 
or otherwise.”— Held, that a conviction by 
a sitting magistrate stating that he was 
acting for the police magi trate, "he being 
disqualified" and not alleging the grounds 
of disqualification, is sufficient on its face. 
R. v. Stevens ex parte Gallagher, 39, p. 4.

See also Ex parte Cormier, 39, p. 435.

Convictions Concurrent trials —
Separate informations were laid against the 
accused charging him with having com
mitted twenty offences against the Canada 
Temperance Act at different hours on April 
25, 2ft, 27 and 28, 1911. -On being brought 
before the magistrate on a warrant he 
pleaded not guilty to the first information; 
an offence was prove») and the magistrate 
ruled the accused was put upon his defence. 
—No defence was offered.—The magistrate 
reserved his adjudication and called upon 
the accu-ed to plead to the second infor
mation.— The accused, who appeared by 
counsel, objected to the magistrate’s pro
ceeding with the second and subsequent 
informations until the first was dis|>e<ed of.— 
'file objection was overruled and the accused 
pleaded not guilty and the magistrate 
proceeded and «lent with the second and 
eighteen subsequent informations in the 
same manner as he did with the first, the 
ai cusetl by nis counsel (injecting in each 
case as he had done in the first.—At the



;ielusion of the evidence c f the prosecution 
ill the informations the magistrate 

'indicated in each case, finding tne accused 
iy and imposing a fine of $50.00 and 

in each case.—Before each adjudication 
• .. ked the accused if he wished to offer 

any defence and the accused by his counsel 
ited that he did not intend to do so.— 

II, hi (per White and Barry J.J., ('rocket J.
enting), that the postponement by the 

•a igistrate of his deci-ion until he had dis- 
; i.l of all the cases did not, under the 
u tiinstances, afford a sufficient ground for 

.pit liing the convictions, ami assuming that 
:• i established that the magistrate did not 
afford the accused a fair opportunity of 
in.iking a defence until the conclusion of 
the case of the prosecution on all the in
formations, the'objection was one to pro-

i dure ami not to jurisdiction and was no
■mid for quashing the convictions under 

Canada Temperance Act.— Held (per 
Cr..cket J.), that the return and affidavits
ii l.c facts showing that the accused had

• a fair opportunity of making his defence, 
a I the magistrate in making the convictu ns

1 i'd without jurisdiction and the con
viction:; should be quashed and an order

• discharge of the defendant under the 
habeas corpus proceedings made. R. v. 
Stares ex parte Richard, 42, p. 690.

Convictions for two offences, periods 
partly concurrent -Two informations were 
! iid against the defendant under the Canada 
Temperance Act for unlawfully selling 
intoxicating liquor, the first charging a sale 
bet ween June 25 ami September 20, 1909; and 
the ceond charging a sale between July 1st 
nid September 20, 1909.—After hearing 
the first, information the magistrate proceeded 
with ami heard the second; and after the 
second had lieen heard the defendant was 
convicted of both offences.—There was 
evidence in the first case'of a sale to W., and 
m the second case evidence of a sale to I*.— 
Held, the convictions were good there being 
evidence of a distinct offence in each case. 
R v. Alexander ex parte Monahan, 39, p. 
430.

Conviction, Korin of A conviction which 
itates in terms that the accused is convicted 
of the offence charged, though not in the 
words of the Act, is sufficient, and will 
not. be quashed on certiorari. R. v. Kay ex 
parte Landry, 38, p. 332.

Conviction, Form of Penalty—A con
viction for an offence against the Canada 
Temperance Act, adjudging a fine and costs 
to be paid forthwith and in default thereof 
imprisonment, is proper under s. 872 (b) of 
the Criminal Cotie, 1892, without awarding 
distress and in default of distress then 
imprisonment. Ex parte Cassott, 34, p. 331; 
Ex parte Carman, 34, p. 397.

Conviction — Information after search 
warrant—A conviction under the Canada 
Temperance Act, R. S. C. 1906, c. 162 for 
keeping liquor for sale, on an information
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laid by W. will not be set aside because W. 
also laid the information for and executed 
a search warrant by which the evidence 
in support of the conviction was obtained.— 
Ex parte Mi Cleave, 36 N. H. K. 100 dis
tinguished. Ex parte Denar, 39, p. 143.

Conviction quashed on certiorari A
rule nis to quash a conviction will be made 
absolute as a matter of course on proof of 
due service and on production of the writ 
of certiorari with a proper return thereto 
if m> one appears to show cause.- I Per 
'ruck C. J., Hanington and Landry J J., 
McLeod and Gregory |J. dissenting.) R. v. 
Sweeney el ul ex parte Cormier, 38, p. 6.

Conviction where period of alleged 
sale ran hack over three months A
conviction under the Canada Temperance 
Act for selling between two dates, where 
one day in such period was more than three 
months before the date of laying the informa
tion, held bad for lack of evidence that the 
sale actually took place within the three 
months. R. v. Kay ex parte Hebert, 39,

Conviction wrongly entitled, Amt rid
ing -A conviction under the Canada Tem
perance Act was erroneously drawn up in 
the “District of Chipman Civil Court.''—It 
was in fact m ale by the stipendiary magis
trate for the district of Chipman.— Upon 
certiorari the Court amended the conviction 
by striking out the wi rds "Civil Court." 
Ex parte U'eston, 40, p. 379.

Costs Where costs were wrongly assessed 
the conviction was amended. Ex parte 
Davidson, 39, p. 124; R. v. Clarkson ex parte 
Hayes, 40, p. 363.

Where several convictions are made against 
the same person for di-tinct offences at the 
the same time, the magi trate is justified 
in imposing the costs of conveying to gaol 
in each conviction.—If the costs imposed 
are excessive the excess should by amend
ment lx* stricken out. R. v. Sleeves ex parte 
Richard, 42, p. 696.

Costs, Excessive An allowance of costs, 
under a conviction for a violation of the 
Canada Temperance Act, beyond what 
is allowed by the tariff of fees under s. 871 
of the Criminal Code, 1892, is not such an 
excess of jurisdiction on the part of the 
magistrate as to justify quashing the con
viction. Ex parte Rayworth, 34, p. 74.

Crown Canadian Government Rail
ways--The Crown, not being expressly 
mentioned in the Canada Temperance Act, 
R. S. C. 1906, e. 152, is not bound thereby, 
and therefore a station agent of the Inter
colonial Railway, a government railway, 
cannot be convicted under s. 117 of the Act 
as amended by 7-8 Edw. Vll (Dom.), c. 71, 
for warehousing and keeping for deliver,", 
in the course of Ins duty as station agent,

INTOXICATING LIQUORS.
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intoxicating liquor brought to his station 
by the railway. R. v. Marsh ex parte Walker,

(’.ustodia leftis Claim of property -
Liquor consigned to M< K. was saved under 
a search warrant issued under part II of 
the Canada Temperance Act, R. S. C. 11)01», 
c. 1.V2, s. WO, on information of ('., a liquor 
license inspector and given into C.’s custody 
for safe keeping. The warrant was issued 
by the proper officer and was regular and 
valid on its face. -McK. replevied the goods 
from C. who put in a claim of property 
under C. S. 1903, III, s. 301. -Held, 
reversing the judgment of the County Court 
judge, that ('. was entitled to retain possession 
of the liquor until it should he disposed of 
according to law, such possession being nec
essary to the carrying out of the act. -Semitic, 
An appeal lies direct to the Supreme Court 
from the judgment of a County Court judge 
on a claim of property under C. K. 1900, 
c. Ill, s. 301. Me Keen v. Col pills, 30, p. 
280.

Defence of autrefois convict -If a
party charged with an offence sets up as a 
defence a previous conviction for the same 
offence, the onus is on him to prove the 
identity of the offences. R. v. Kay ex 
Parle Gallagher, 38, p. 328.

Delay in issuing summons Where 
an information under the Canada Temperance 
Act was laid within three months after the 
offence, but no summons was issued thereon 
for a year and fourteen days after informa
tion laid, held iper Barker C. J., Landry, 
White and Barry J|, McLeod anil McKeown 
J. dissenting), that the delay in issuing 
summons did not deprive the magistrate 
of jurisdiction. R. v. Peck ex paru■ Ileal, 
40. p. 320; R. v. Perk ex parle O' Neill, 40, 
p. 339.

Destruction of liquor The prosecutor 
of a ehaige of keeping liquor for sale con
trary t-• the Canada Temperance Act, being 
personally liable for costs in the event of 
the prose'-utam failing, is though a peace 
officer disqualified from executing a search 
warrant or an order for the destruction of 
the liquor, for the keeping for sale of which 
the information was laid. -I Per 11 ailing ton, 
Landry and VanWart JJ„ Tuck (\ J. and 
McLeod J. dissenting). Ev parle McCleave, 
38, p. 100.

Destruction of liquor -An order for 
destruction of liquor condemned under a 
conviction under the Canada Temperance 
Act may be executed by the complainant 
on whose information the conviction was 
made where the order for destruction does 
not form part of the conviction. —Ex parte 
Dewar, 39 N. B. R. 143, followed.—Ex 
parle McCleave, 33 N. B. R. 1(H), distinguished. 
R. v. Lawlor ex parte Doyle, 41, p. 244.

Dies non, Raster Monday not Easter 
Monday is not a non-juridical day and the

Court refused to set aside a conviction made 
on that day for an offence against the Canada 
Temperance Act. R. v. Kay ex parle Ilenry 
Cormier, 38, p. 231.

Disqualification of magistrate—Pecu
niary interest in fund no bar. ->100 salat v. 
See Ex parle McCoy, 33, p. 003.

Disqualification of magistrate—Both 
the police and the sitting magistrate of the 
city of M. were residents and ratepayers 
thereof, and the police magistrate was in 
receipt of a fixed salary from the city as 
City Court Commissioner.- -Fines imposed 
for violation of the Canada Temperance 
Act therein were paid over to the treasurer 
of the city, by him placed to the credit 
of its general funds and used to meet un
foreseen expenses. —The city, by one of its 
policemen employed for the purpose of 
enforcing the Act, was the prosecutor in all 
the cases. — Held (Hanington J. dissen- 
tiente and Landry J. dubitante) that there 
was no disqualification of cither the police 
or the sitting magistrate by reason of pe
cuniary interest, nor was there such a proba
bility of bias on the part of either by reason 
of their being i orporators of the city, which 
was the virtual prosecutor, as to invalidate 
convictions made by them for violations of 
the Canada Temperance Act in the said city 
of M. Ex parte Driscoll, 27 N. B. R. 216, 
considered. Ex parte Gorman et al. 34, p. 
397.

Disqualification of prosecutor to search 
or destroy—'flic prosecutor of a charge of 
keeping liquor for sale contrary to the Canada 
Temperance Act, being personally liable for 
costs in the event of the prosecution failing 
is, though a ileave officer, disqualified from 
executing a search warrant or an order for 
the destruction of the liquor, for the keeping 
for sale < f which the information was laid.— 
( Per Hanington, Landry and Van Wait JJ., 
Tuck C. J. and McLeod J. dissenting.) 
Ex parte McCleave, 35, p. 100.

A conviction under the Canada Temperance 
Ad, R. S. C. 190», c. 152, for keeping liquor 
for sale, on an information laid by W. will 
not be set aside because W. also laid the 
information for and executed a search 
warrant by which the evidence in support 
of the conviction was obtained.—Ex parte 
McCleave, 35 X. B. R. 100, distinguished. 
Ex parle Dewar, 39, p. 143.

Druggist, Sale by—A prescription for 
ten ounces of gin signed by a physician 
containing the words “use for medicine only” 
and “repeat once only" and the name of the 
purchaser, is not sufficient under the Canada 
Temperance Act, R. S. C. 1906, c. 152, s. 
125, to justify a druggist in making a second 
sale of the liquor. R. v. Kay ex parte 
Nugent, 39, p. 135.

Election under Canada Temperance
Act ( >n an application to a County Court 
judge for a scrutiny of ballots in an election
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fur 1 hi: repeal of the Canada Temperance 
A held (Tuck C. f. dissenting), that 

iidary evidence of the ballots contained 
in 1 or stolen ballot lMixes was properly 
n livable. Ex parte Lefilanc, 34, p. 88.

I x idence, Failure to read over to wit
ness The provision of section 721, sub- 

1 inn 3 of the Criminal Code requiring 
t! ' evidence to be read over to a witness on 
il. trial of an information or complaint
I .1 matter of procedure, and its omission
II not go to the jurisdiction of the magis-

Ex parte Doherty, 32 N. B. R. 471». 
followed. R. v. Kay ex parte Gallagher, 
;{\ |>. 4VS.

Evidence not signed by justice -The 
i o i ions of s. 982, suh-s. 4 of the Criminal 
( R. S. C. 1901», c. 140, requiring that 

depositions of witnesses should be 
y a. .1 by the justice is a matter of procedure 

anl does not go to the jurisdiction.—Ex 
parh' Gallagher, 38 N. B. R. 4V8, followed. 
Ex parte Pudd, 39, p. 002.

Kvidence, Sufficiency of—G., L. and C. 
were convicted for keeping liquor for sale 
contrary to the Canada Temperance Act.— 
Orders nisi to quash the convictions were 
granted on the ground that improper evi
dence was admitted, without which there 
was no evidence that the beer sold was 
intoxicating.—The evidence objected to was 
the certificate of one P., an analyst, of the 
percentage of absolute alcohol in the beer 
-Id. Affidavits of the prosecutor, his 
counsel, and the magistrate were read on 
the return of the order stating that on 
du tnnl of a prior complaint against one 
!.. P. gave evidence and it was agreed 

' ween the counsel for the prosecution and 
- counsel for the accused that his evidence 
ight be used in the cases against the 
used. -In affidavits in reply, the accused 
lied the alleged agreement, and no refer- 
r was made to it in the magistrate's 
urn. Held (per Tuck C. J. Barker, Me- 

l.'"d and Gregory JJ., Landry J. dissenting.) 
it there being some evidence to justify 

<■ conviction the orders under the decision 
Ex parte Daley, 27 N. B. R. 129, must 
discharged.— Held (per Landry J.), that 

i■ agreement having been denied, and 
• having been referred to in the return, 

•he Court should treat it as not existing.— 
at if it existed there was nothing in the 
davits or the return to show what the 

i idence of the analyst in the case against 
was, and therefore no evidence upon 

- hich to base the convictions against the 
used, and the orders should be made 

solute. R. v. Kay ex parte Gallant, 37,

The Court will not quash a conviction 
n ier the Canada Temperance Act, R. S. C. 

:‘iiM», c. 152, for selling liquor where there 
some evidence to sustain the conviction, 

although that evidence is little more than 
union. R. v. Kay ex parte Horsman, 39, 

• 129.

Certiorari having been taken away in 
proceedings for violation of the Canada 
Temperance Act, a conviction for having 
unlawfully kept for delivery intoxicating 
liquor will not be interfered with though 
there is insufficient evidence of the offence 
charged, the magistrate having jurisdiction 
over the person and the offence.—Upon 
a conviction against the agent of an express 
company for having unlawfully kept for 
delivery intoxicating liquor in violation of 
the Canada Temperance Act, R. S. C. 1909, 
c. 152, amended by 7-8 Edw. VII (Pom.), 
c. 71, certioraii will not be granted on the 
ground (1) no evidence that the defendant 
had any knowledge that the packages kept 
by him contained intoxicating liquor or 
(2) no evidence that the liquor received 
was not for personal or private use or (3) 
no evidence that the liquor was brought into 
the county where the offence was com
mitted in violation of the Act.—Ex parte 
Daley, 27 N. B. R. 129, discussed and fol
lowed. R. v. Ilornbrook ex parte Morrison, 
3V, p. 298.

The Court refused to quash a conviction 
under the Canada Temperance Act on the 
ground that the magistrate convicted without 
sufficient evidence of the defendant's guilt. 
R. v. DibUee, Ex parte McIntyre, 39, p. 391 : 
Ex parte McCoy, 33, p. 905.

Certiorari will not go on the ground of 
insufficient evidence where magistrate has 
jurisdiction. R. v. Holyoke, Ex parte Pin if, 
41, p. 223; R. v. Iawlor, Ex parte Dovle, 
44, p. 244.

The Court will not quash a conviction had 
under the Canada Temperance Act on the 
ground that there is no evidence of the offence. 
—Here, in the opinion of the Court, there 
was evidence in support of the conviction. 
R. v. Nickerson ex parte O'Regan, 39, p. 428.

Whether liquor is intended for j»er- 
sonal use or for sale is a question of fact 
to be decided by the magistrate and his 
decision is not open to review on certiorari. 
--E.x parte Daley, 27 N. B. R. 129, followed. 
R. v. Holyoke ex parte McIntyre, 42, p. 135. 
R. v. Holyoke, E.x parte Blair, 41, p. 223.

Exceptions—Since the Act 9 Edw. VII 
(I)om.), c. 9, amending s. 717 of the Criminal 
Code, R. S. C. 1909, c. 149, it is not necessary 
for the prosecutor to negative exceptions in 
ss. 117 and 127 of the Canada Temperance 
Act. R. v. Dibblee ex parte Mclntvre, 39,

Express company agent, Delivery by.
C. t). D.—The agent of an express company 
in the county of W. where the Canada 
Tem|»crance Act was in force, in the ordinary 
course of business, delivered a parcel con
taining intoxicating liquor to the person 
to whom it was addressed, and collected 
from him the price thereof, the liquor by 
the buyer's instructions having l>een sent 
to him by express C. O. D.—The sale of th
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liquor was effected at a pin a* uutsiile of the 
county of W.— field [per Tuck C. f., Ilatt- 
ington, Barker and Mc I-cod J|„ laundry J. 
duiiitante), tltut the agent could not lie 
convicted of selling intoxicating liquor 
contrary to the provisions of the said act. 
R. v. Cahill ex parle Trenholm, 35, p. 210;
.1. R. \. I MU'! or, ex parle Do vie. It, p. 244 

111

Information, establishing territorial 
Jurisdiction -In order io give a n • i-tratv 
jurisiltction over an offence against the 
Canada Tvm|icrance Act, where the a used 
did not appear, the inform it ion must charge 
an offence committed within his territorial 
jurisdiction: and the statement that the 
offence was committed in violation of 
Part II of the Act then in force in the , mnty 
in which the magistrate In - tcrritoria! juris
diction, without a statement that it was 
commute! in such county, is n it sufficient, 
an I the defect is not cure l iiv the fact 
that the summons stated, and the evidence 
proved the offence to have been committed 
within his territorial iurish •tion. R v. 
lln'ihard ex parle Monahan, 12, p. ,V2l.

Information defective Appearance -
The inform i*ion fo- a vi dation of the C mad i 
Temperance Act was defe live in that it 
was not sworn to by the pr« •vutor at the

ant, however, appeare 1 and plea h i not 
guilt v. Held, that as the m i :i-nr.i'v had 
jurisdiction of the offen -e and the defendant 
had appeared, the conviction must stand. 
Ex pitrle Sonier, 111, p. 81.

Information, I.ay In 4 of Where a pro
secution is brought Iivf<ire two justices 
under the Canada Tem|>erancc Act, the 
information must lie laid I «fore two jus'ices, 
the Criminal Code, s|2, not having alien■ l 
the law under which Ex porte Spronne (;il 
\ B, K 2311), was decided. Ex parte While, 
III, p. 333.

Information on day of offence Where 
an information was laid on the 11th of March, 
P/OS, and the defendant was convicted for 
an offence committed between the 8th and 
11th days of that month, it was held that 
the conviction was no* bad for uncertainty 
as to whether the offence had !«en com
mitted l«forc the information was laid. 
R v. Kay ex parie Wilson No. 2, 38, p. 503.

Information on separate pieces of 
paper The Court refuse ! to set aside a 
search warrant issued under the Canada 
Temperance Act where the informant's 
grounds of suspicions were written on a 
seoarate piece of paper attached to the 
information, but not initialled. R. v. Wilson, 
ex parte Harrington el al, 10, p. 384.

Incorporated company -The president 
of an incorporated company, who hired the 
clerks anil had the entire management of 
the business, was convicted of selling liquor 
contrary to the provisions of the second part

of the Canada Temperance Act, where the 
sale had been made by a clerk under general 
directions recciv 1 by him from the president. 
—Conviction affirme 1 (VanWart J. dissent
ing). Ex parle Baird, 31, p. 213,

Information laid over telephone -
C. signed an information for an offence 
against the Canada Temperance Act, 
leaving the date and a pin -e for the magis
trate’s name in blank, an 1 m tile 1 it to magis
trate J. -J., living ill, handed the information 
to magistrate M. —C. then requeue I magis
trate M. over the telephone to take the 
information and to issue a summ ms thereon.

-Sutnm ins was issued and at the hearing, 
after the evidence was all in, the defendant’s 
counsel appeared and objected i « * the magis
trate's jurisdiction, but to ik n i further 
part in the pro. c • lings. — field, that the 
information was improper, because not laid 
and sign ■ 1 before th«* magistrate ami that 
the m i ùstrate acted without jurisdiction. 
— If-Id, also, that the appearance of defend
ant's counsel merely to object to the juris
diction did n it operate as a waiver. —Ex 
ptrle Smier (34 N. B. R. SI), distinguished. 
R. v. \farray ex parle Crpp, 40, p. 280.

Inform it Ion signed by only one justice
—A c mvicti m under 51 Viet., c. 31, s. 8, 
amen ling s. 105 of the Canada Tenq«rance 
Act, m vie by two justices of the |ie ice on 
an information purporting on its face to 
have ljeen taken and signe 1 by only one of 
them, was affirme 1 on arg illicit on the 
return of a rule nisi to quash the c mviction 
rein ivc 1 by certiorari.—{P'r Tuck C. J., 
Ha li igl n tn 1 Lin Irj II . M !, -I .1 
doubting. ) — Qu icre:—If am l tvit ; can !« 
real on the return of a rule nisi to quash a 
conviction rem »ve 1 by ccrti ir iri, t e;t iblish 
facts necessary t jurisdiction n it appearing 
on the face o' the tiroecc lings. R. v. //•»- 
ness y el al ex pirte Fallen, 38, p. 101.

"Intoxicating liquor" —Liquor contain
ing a little over 1 j per cent, of spirits may 
U- "intoxicating liquor" under the act. R. v. 
Kay ex parle Iforsntaii, 30, p. 120.

St-- also R. v. Marsh, Ex parle Lindsay, 
30, p. Ill), po t cal. 441.

Jurisdiction — Sabsequ *nt informa
tion -Where information ri laid before a 
magistrate, he acquires juri-dieti m over the 
offence charge l, and his jurisdiction is not 
ouste 1 by a subsequent infermition l«fore 
and determination by another m igistrate 
of tlu* same offence. R. v. Kiy ex parte 
(IaUai>ker, 38, p. 325.

Magistrate, Jurisdiction of -By Act
30 Viet., c. Iff, provision was made for the 
appointment by the Lieutenant Governor 
in Council of a person resident in the p irish 
ot Sali si >ury, in the county of Westmorland, 
to l« a district or stipendiary n »li«-e maipstiate 
for the said county.—By Act 53 Viet., c. 
77, Act 39 Viet., c. Iff was amended by
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tig the word "or" between the words 
■hli try" and "police" and it was 

I tint any person theretofore appointed 
m I diary and police magistrate under 
vonh "stipendiary police magistrate" 
i !.e held and taken to Ik* a stipendiary 
-Milice magistrate for the county of 

\y, > i land. The Royal Gazette, con-
:-.g the appointment of a person in 
i-n. v i>f the Act 39 Viet., c. 10, desig- 
; him as "Police Magistrate lor Sali- 

Held, that he wa< appointed for 
.untv "f Westm >rland. Ex parte 

(, Higher, 31, p. 320.

"Malt liquor"—Beer manufactured from 
: , , although not in fact intoxicating, 

"malt liquor" and therefore an "intoxi- 
liquor" within the meaning of the 

1 ida Temperance Act, R. S. 190ti,
Is. 2 (A). R. v. Marsh ex parte 

I.ik.Isay, 39, p. 11».

Mens rea—Upon a charge for unlawfully 
!!mg intoxicating liquor in violation of the 

( :■) ida Temperance Act, it i- not necessary
■ ;i!-.ve knowledge on the part of the defend
ant that the liquor sold was intoxicating.
/ ' Marsh ex parte Lindsay et al, 3», p. 11».

Military canteen The infantry school 
-111 at Fredericton has the right to e.tab- 

: ii .mil maintain a canteen to be conducted 
: ,i cordante with the Queen’s Regulations'.

■ !, inasmuch as the active militia i- subject 
the e orders and regulations, every officer 
I man of the militia from the time of 

mg called out for active service, and also 
ring the period of annual drill or training,

. an equal right with the members of the 
antry Mihoo! corps to pu reha e ale and 

- r articles for side at the canteen. Ex
P trie PaL hell, 34. p. 25*.

Moncton Sitting magistrate - The
r1 "ab ence" in -ectioit 05 of the City 
Moncton Incorporation Act, 53 Viet., 
till, does not mean absence from the 

I n e of trial but inability t<- attend to the 
of the Court. Hero the police 

agi-.traie was in the court room (luring 
hi - f the trials but during the trials was 
liged to attend before a commissioner 

• ;. in ted by the provincial government 
inquire into hi- official conduct. R. v. 

i ll's ex parte Cannier, 39, p. 435.
See al o Ex parte Gallagher, 39, p. 4.

Moncton, City of Semble, that the police 
nicer ni the city ol Moncton have authority 

make a seizure of liquor outside the city 
R. v. Kay ex parte Wilson, 3», p.

124.

Municipal councillor, Disqualification 
of. if vendoror inspector—A liven cd vendor 
aider the second part of the Canada Tem- 
<-ranee Act is di qualified from I eing a 

mi. er of the municipal council. (Per 
I v.vk V. 1., Haninglon, Landry, Barker and 
McLe id Jj.) An in -pector under the Canada 
Terni era nee Act, appointed by the munici

pality is disqualified from I icing a member <1 
the municipal council. (Per Tuck C. J., Lan
dry, Barker and McLeod JJ.) Ex parte Wil
liams in re Dickie, 38, p. 150.

Municipality, Liability of, for act of 
police officer A city i not liable I. r the 
act <f a police officer who unlawfully broke 
and entered the premises of‘the plaintiff and 
carried away therefrom certain intoxicating 
liquors there kept for sale by the plaintiff 
contrary to the provisions of the Canada 
Temperance Act although such - fficcr had 
been specially app< inted to see the said Act 
was enforced"therein. Where the ervant - i 
a municipal e< rporation d« es an act in which 
the corporation has no peculiar interest, 
and fr< m which it derives no benefit in its 
corpc rate capacity, but which is done in 
pursuance of si me statute f- r the general 
welfare of the inhabitants <-f the community, 
such servant cannot be regarded as the 
agent of the corporation for whose wrongful 
acts it would be liable, and the doctrine of 
re-pi lideat superior does not apply. Further 
held, that the city could not make itself 
liable for the acts ol the officer unless it ratified 
and adopted them with a full knowledge of 
their illegality. (Per Tuck C. J.. Barker, 
McLeod and Gregory, JJ Haninglon and 
Landry JJ. dissenting.) McCleave v. City 
of Moncton, 35 N. B. R., p. 21K1; 32 S. C. K ,
р. lOti.

Parish Court commissioner, Jurisdic
tion of A Parish Court commissioner by 
the Act respecting Parish Courts, C. S. HUM,
с. 120, s. 17, i- given the power conferred 
upon two justice; by the Dominion Act 
re peeling summary convictions, Part XV 
of the Criminal Code, and has therefore 
jurisdiction to try offences under the Canada 
Temperance Act, R. S. C. 1905, c. 152. 
R. v. Alexander ex pirte Monahan, 39, p. 430.

Penalty — Imprisonment not exceeding 
three months may lie imposed in a conviction 
under the Canada Temperance Act in -le.unit 
of good-. R v. Sleeves ex parte Richard, 
42, p. 5»li.

Penalty under c. 41 (1904)—Chapter 
41 ot the Acts of 1904 (Dorn.) enacting 
"Everyone who 1>y him elf . . . keeps 
for safe . . . any intoxicating liquor in 
violation of the second part of the Canada 
Temperance Act shall, on summary con
viction be liable to a penalty for the first 
offence of not less than $50.00, or imprison
ment frr a term not exceeding one month 
c c." gives an alternative penalty so that 
either a line or a term of imprisonment may 
he imposed. R. v. Kay ex parte McDougal, 
38, p. 1.

Penalty—$200 line—A conviction for a 
first offence against the second part of the 
Canada Temperance Act, imposing a penalty 
cf $200 under c. 41 of the Acts of the Parlia
ment cf Canada (1901), which imposes 
a penalty for a first offence of net lesi than 
$50 is a good convivt on.—Semble, 11 t such
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.1 conviction would not lx* sustained if it 
imposed such an exorbitant penalty a< t< 
imply that the convicting magistrate acted 
from motives that were not judicial. R. v. 
Kay ex parle Henry Cormier, 3\ p. it.

■ Cf. In re Richard, I1K S. C. R., p. 301. 
Editor.)

Penalty The amendment v. the Canada 
Temperance Act, R. S. C. 190l;, <. 152, s. 127, 
authorizes imptisonment for a term not 
exceeding one month, with < r without hard 
labor, without the option of a fine for a 
tint offence and applie to localities that 
h id adopted the act prior to the amendment. 
R. v. Kay ex parte Gallagher, lis, p. 325; 
Ex parle Landry, 38, p. 332.

The refusal of the commissioner to adjourn 
in order to procure attendance of counsel 
is a matter in his discretion and does not 
go to his jurisdiction. Id.

A Parish Court commissioner has juris
diction to try offences under the Canada 
Temperance Act. The Act f»2 Viet., <•. 57, 
does in t make the village of St. Mary's 
an incorporated town, and does not deprive 
a Parish Court commissioner of his juris
diction in that village. R v. Clarkson 
ex parte Hayes, 40, p. 303.

Police magistrate, Jurisdiction of A
police magistrate appointed under Iff Viet., 
v. 3, for the countv of Westmorland, with 
civil jurisdiction within the parish of Shediac, 
has jurisdiction to try offences against the 
Canada Temperance Act committed at the 
city of Moncton, and such jurisdiction i- 
not restricted by the Act relating to the 
Jurisdiction of Police or Stipendiary Magis
trate-, 2 Edw. XT I, c. 11, giving police or 
stipendiary magistrates appointed for a 
imrish jurisdiction for the county in which 
such pari lie - are situate, and providing 
that such magistrates shall have no jurisdic
tion over offences committed within the limits 
of any city or incorporated town. R. v. 
Meijueen ex parte Landry, 38, p. 18.

Prescription, Sale under A prescrip
tion for ten ounces of gin signed by a physi
cian containing the words "use for medicine 
only" and “repeat once only" and the name 
of the purchaser, is not sufficient to justify 
a druggist in making a second stile of the 
liquor under the Canada Temperance Act, 
R. S. C. ItJOff, c. 152, s. 125. R. v. Kay 
ex parte Nugent, 39, p. 135.

Principal and agent Purchase by 
agent for illegal purpose -The plaintiff 
agreed, subject to the general control and 
supervision of the defendant, to act as man
ager of defendant’s hotel situate in the city 
of Moncton where the Canada Temperance 
Act is in force.—At the request of the defend
ant, plaintiff purchased in his own name in 
the city of Saint John, intoxicating liquor 
to be supplied to the hotel guests and sold 
at the bar.—There was no proof that the 
vendor knew that the Canada Temperance
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Act is in force in Moncton.— Held, tli*11 
having knowledge that the liquor was to 
be disposed of cont!ary to law, the plaintiff 
could not recover from the defendant on hvr 
promi e, express or implied, to pay or in
demnify him against payment for the liquor. 
Wilkins \. Wallace, 38, p. 80.

Principal and agent Conviction of 
both Defendant's wife sold liquor for the 
defendant and was convicted of selling liquor 
in violation of the Canada Temperance Act.

Later, on the -ante evidence, defendant 
was convicted of keeping liquor for sale. - 
Held, the defendant’s conviction was good. 

Ex parte Campbell, 10, p. 350.
Principal and agent Express com

pany A conviction against the defendant, 
an expre-s agent, for unlawfully storing in
toxicating liquor contrary to Part II of the 
Canada Temperance Act, was affirmed on 
certiorari, although the only evidence of 
storing was that the man employed to 
attend the trains and receive and deliver 
parcels forwarded by express received from 
the express car a barrel containing the liquor 
in question and placed it on the station 
platform with the intention of putting it 
in the company’s wareroom, but before he 
had an opportunity of doing so it was seized 
by the inspector under the Canada Tem
perance Act, who opened and examined it, 
and sent it to the police station.—The 
defendant was not present and personally 
had nothing to do with the transaction. 
R. v. Lawlor ex parte Hoyle, 44, p. 214, c f. 
R. v. Caliill, ex parte Trenholm, 35, p. 240, 
supra col. 439.

Principal and agent Incorporated
company -The president of an incorporated 
company may be convicted of shipping in
toxicating liquor in violation of the Canada 
Temperance Act where the shipment is 
made by a clerk of the company, but on 
an order directed to the president personally. 
R. v. Holyoke ex parte McIntyre, 42, p. 135.

Principal, Conviction of Agent un
known —The principal may be convicted 
under the Canada Temperance Act for selling 
liquor although his agent who actually made 
the sale is unknown, and, therefore, cannot 
be convicted. Ex parte Johnson, 39, p. 73.

Re-arrest on same warrant—The pris
oner, who had been arrested under a warrant 
to serve a sentence of imprisonment for 
an offence against the Canada Temperance 
Act, was, upon his own request, suffered 
to go at large for a time by the officer who 
had the execution of the warrant.—Shortly 
after he was again arrested upon the same 
warrant and conveyed to the county gaol 
to serve his term of imprisonment.—Upon 
an application for an order in the nature of 
a habeas corpus, held (per Tuck C. J., Han- 
ington, Landry, Barker and McLeod JJ., 
Van Wart J. dissenting), that the second arrest 
upon the same warrant was legal, and that 
the order should be refused. Ex parte 
Doherty, 35, p. 43.
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It word, Necessity of proper The fact 
: in the ease of Canada Temperance 
convictions eertii ran is taken away does

• affect the necessity of a proper record 
uppo.t the conviction ; firstly, because 
■ .;ii such record the jurisdiction of the 

iiur Court to make the conviction would 
appear upon the face of the proceedings; 
.n i >ndly, beeause the statute lias express- 

o eribeiI what record shall lie kept and 
mode in which the same shall be verified
authenticated in all cases of summary 
n lion.—(Per White J.i R. v. Limerick 

parte Dewar et al, 44, p. 237.

Replevin of liquor In custoditt legis
MiU lu ll v. Davis, 39, p. 48*1.

Search warrant, Information for, insuf
ficient The validity of a conviction under 

Canada Temperance Act, R. S. C. If MM, 
1.72, i not affvcteil by the fact that the 

i lence upon which the conviction is based 
: obtained bv means of a search warrant,
• information for which was insufficient. 

R. v. Kay, Hx farte Wilson, 39, p. 124.

Search warrant A search warrant i- ued 
the Canada Temperance Act, R. S. C.

I 'Ml », r. 152, will be quashed upon certiorari, 
.■ here no grounds of suspicion are stated in

• • information.—An order for protection 
aider s. 1121 of the Criminal Code was 
Mile by consent. R. v. Nickerson ex parte

W '. ston, 40, p. 3S2.

Search warrant, Evidence front il
legal —A conviction made upon evidence 

.lined by means of an illegal search war
rant, hehl good.—The evidence was ad
missible whatever liability on the part of 

c magistrate might be created by the 
.■■regularity of the search warrant. R. v. 
i Urkson ex parte Hayes, 40, p. 303.

Search warrant—Time of service—A
-■ uch warrant under the Canada Temperance 

Act cannot be executed on Sunday.—Quaere: 
Whether a search warrant nine days old 
Mould be withheld from execution on the 
round that it is stale. R. v. Lawlor ex 

parte Willis, 44, p. 317 (Chambers).

Second offence—A certificate that the 
defendant had been convicted for keeping 
intoxicating liquor for sale contrary to the 
Canada Temperance Act is sufficient proof 
under the act of a previous offence upon 
which to base a second conviction for keep
ing for sale, though it did not appear from 
die certificate, and was not otherwise proved 
liât such previous conviction was for a first 

• iffence. R. v. Bryon ex parte Batson, 37,

In the absence of an admission by the 
accused of the fact of previous convictions, 
indicates of such previous convictions 

are under section 115 sufficient proof of such 
convictions, and it is not necessary that 
evidence apart from such convictions should 
he given of the identity of the accused with
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the person formerly convicted, where he 
was present at the trial and did not raise 
the question of identity. R. v. Byron, 37,
р. 383.

Stenographer, unsworn -Section 25 of 
the Criminal Code Amendment Act, 11*13,
с. 13, repealing and re-enacting s. tiX3 of 
the Criminal Code, 190b, authorizing the 
depositions taken by a justice on a preliminary 
inquiry to be taken in shorthand by a steno
grapher, who, before acting, shall, unless 
lie is a duly sworn official court stenographer, 
make oath that he will truly and faithfully 
rcjHirt the evidence, made applicable to 
the trial of complaints under summary 
conviction proceedings, by sub-s. 3 of s. 27 
of the Criminal Code I'.MM, is imperative 
and a conviction made for an offence against 
the Canada Temperance Act on evidence 
taken in shorthand by a stengrapher who 
was not sworn to truly and faithfully report 
the evidence, and was not a duly sworn 
official court stenographer, was quashed on 
certiorari as having been made without 
jurisdiction. The defect is not cured by 
an affidavit of the stenographer made 
subsequent to the trial and conviction, 
stating that the evidence had been truly 
and faithfully reported, even if such an afiida- 
davit could be produced and read on the 
return of the rule nisi to quash. R. v. 
Limerick ex parte Dewar et al, 44, p. 233.

Stipendiary magistrate, Jurisdiction
of I. was convicted of an offence against 
the Canada Temperance Act by C., who, 
in making the conviction professed to be 
acting as stipendiary magistrate of the 
county of W. -No record of his appoint
ment to this office could be found cither in 
the minutes of the executive council or in 
the office of the provincial secretary; but 
there was a record of his appointment to 
the office of stipendiary magistrate of the 
parish of S.—C. swore (and herein lie was 
corroborated) that upon it living discovered 
that his commission as stipendiary magis
trate of the parish of S. was illegal a new 
commission appointing him stipendiary mag
istrate of the county of \Y. was issued to 
him which commission had been lost, but 
under which he had been acting without 
objection for many years.— Afterwards, 
when the town of S. was carved out of the 
parish of S. and incorporated under the 
Towns Incorporation Act, C. was appointed 
stipendiary magistrate of the town. -Sub-sec
tion 2 of section 131 of the Towns Incorpora
tion Act provides inter alia that on an appoint
ment of a police or stipendiary magistrate for 
a town incorporated thereunder, the com
mission of a police or stipendiary magistrate 
appointed for and having jurisdiction in 
the parish within which such town is situate 
and theretofore acting in such town shall 
thereupon ipso facto be cancelled, and he 
shall cease to hold office as such police 
or stipendiary magistrate.— Held, {per Tuck 
C. J., Hamngton, Landry, Barker and 
McLeod JJ.), that there was sufficient proof 
of C. having been duly commissioned to

INTOXICATING LIQUORS.



447 INTOXICATING LIQUORS. 448
act as stipendiary magistrate of the county 
"f W., and that under the alx>vc subsection 
he did not vacate such office upon being 
appointe<l police magistrate of the town of S. 
R. v. Cahill ex parle Tail, 37, p. Is.

Summons A ummons under the Canada 
Temperance Act charged an offence during 
a period of one day in excess of three months 
of the alleged date of the laying of the in
formation. The information in fact charged 
an offence within a period of three monhts 
from the laying thereof. The party charged 
did not appear and the magistrate in his 
absence convicted him of an offence lietwecn 
the dates staled in the information. Held, 
on an application for a certv tari, that the 
conviction was good. R. v. Kay ex parte. 
LeBlane, 11 N. It. R. 99, di-tinguished. 
Ex parle Johnson, 44, p. dad.

Summons imperfect No place of trial 
mentioned A conviction under the Canada 
Temperance Act, R. S. C. UMM1, c. 152, 
was set aside where no place of trial was 
mentioned in the summons and defendant 
•lid not appear. Summons read “before 
me on." R. v. HV/i»»» ex parte Harrington, 
40, p. m

Summons Information necessary
linci the pa ing of tin Act S-9 Hdw. VII.

11)om., c. 9, s. 2, amending s. 655 of the 
Criminal Code, a magistrate may issue a 
summons under the Canada Temperance 
Aci upon a written and signed information 
alleging information and belief only, without 
examining witnesses. He must, however, 
be reasonably satisfied that a summons 
ought to issue. The defendant, by appear
ing without objection, waives any defect 
in the procedure upon issuing the summons. 
R. v. Kay ex parle Dolan, 41, p. 95.

Summons, Lack of jurisdiction on 
face A summon ; under the Canada Tem
perance Ait stated that 'lie information 
upon which it was issued was laid more than 
three months after the offence. The in
formation was in fact laid within three 
months. The defendant did not appear, 
and a conviction was entered. Held, the 
summons was bad on its face and was not 
cured bv 723, 724 of the Criminal Code, 
or s. 1 Iff of the Canada Temperance Act, 
and the conviction should lie quashed. 
R. v. Kay ex parte LeBlane, 41, p. 99.

Summons not corresponding to in
formation On an information for keeping 
intoxicating liquor for sale contrary to 
the Canada Temperance Act the accused was 
summoned to answer a charge of selling; 
he did not appear, and a conviction was made 
for keeping for sale. Held, that as the ac
cused had not been summoned to answer 
the information laid, the magistrate had never 
acquired jurisdiction over the person and 
the conviction was bad, and was not cured 
by section 669 or section 724 of the Criminal 
Code. R. v. Kay ex parte Melon son, 38, 
p. 362.

Summons, Service of, cured by appear
ance The defendant residing in the «its 
of Saint John was served there with a sum
mons issued by a justice of Carleton county 
for unlawfully causing intoxicating liquot 
at the city of Saint John in the county of 
Saint John to lie shipped into the count\ 
of Carleton, contrary to I ‘art II of the 
Canada Temperance Act, R. S. C. 1906, 
c. 1.72. The defendant appeared on tin 
trial by counsel and gave evidence in hi 
own defence, but was convicted.- Held, 
affirming the conviction, that the justice wa- 
given jurisdiction over the offence by sub-s. 
I of . 127 of the Canada Temperance At t 
amended by 7-S Edw. VII (Dorn.), e. 71, 
and also by ss. 581 tb) and 707 of the Crimi 
nul Code and that the defendant by appearing 
waived any defect in the .service of tin 
summons. R. v. Dihblee ex parle McIntyre, 
39, p. 361.

Summons, Service of, in another 
county The defendant, residing in the 
county of St. John, was personally served 
there with a summons issued by a justice 
of Carleton county for an offence under 
Part II of the Canada Temperance Act.— 
lie did not appear and was convicted in Ins 
absence. Held, that such service was good 
under s. 658 of the Criminal Code, and on 
proof of Stull service the magistrate could 
proceed ex patte t<- convict.- Prior to the 
Ai t K-9 Edw. VII (Dom.), c. 9, amending 
the Criminal Cole, a magistrate might 
issue a summons for an offence against the 
Canada Temperance Act without taking 
evidence snostantiating the information upon 
which he could exercise his judgment and 
discretion as to whether summons should 
issue or not. R. v. Dihblee ex parle O'Rc^an, 
311, p. 378.

Third offence An information for a first 
offence under the Canada Temperance Act 
was laid on the 13th of May, and a con
viction had thereon on the 27th of May, 
for an offence on the 8th of May. - Informa
tion for a second offence was laid on the 6th 
of August, and a conviction had thereon 
• m the 19th of August for an offence between 
tli<' first of June and the 11th of July. -An 
informa ion for a third offence was laid on 
the 10th of October, and a conviction had 
thereon on the 2nd of November for an offence 
on July 12th. Held (per Hanington and 
Landry JJ.), that a third offence to be 
punishable as such must be one committed 
after a conviction for the second offence, 
and the third conviction in this ease was bad.

Held (per Barker and Gregory JJ.), that 
the conviction was bad because the informa
tion for a second offence had not been laid 
before the commission of the offence for which 
the third conviction was made. Held (per 
McLeod J.), that as the conviction was for an 
offence committed on a different day from the 
first and sc ond offences, aryl after informa
tion was laid for a first offence, it was good. 
R. v. Marsh ex parle McCoy, 36, p. 186.
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Third offence - The Act 7-8 Edw. 
VII (Dom.), c. 71, re-enacts s. 117 of the 
Canada 'remi)erance Act with amendments 
an'I therefore a conviction for a third offence 
under s. 117 as amended is good, although 
the first two convictions were made before 
the passing of the amending act. Ex parte 

11, io, p, 878.
Third offence Evidence of second

offence -On certiorari the Court refused 
quash a conviction for a third offence 

against the second part of the Canada 
IVinperance Act, where the magistrate, after 
finding the accused guilty of the subsequent 
offence charged, inquired concerning pre
vious convictions, and on production of a 
certificate from a magistrate to the effect 
that two previous convictions hail l>een made 
against the accused but without any proof 
o far as appeared by the return that cither 

was for a second offence as such, convicted 
the accused of a third offence. R. v. Sleeves, 
ex parte Gogan, 48, p. 286.

Warrant, Establishing jurisdiction to
issue —A sworn information stating that 
the complainant had just cause to suspect, 
and does suspect and believe that the party 
charged had committed an offence against 
the Canada Temperance Act triable under 
e. lions 658, 659 and 843 of the Criminal 

Code, 1892, will not authorize a justice to 
issue a warrant to arrest in the first instance.

It is the duty of the justice before issuing 
a warrant to examine upon oath the com
plainant or his witnesses as to the facts 
upon which such suspicion and belief are 
i .unded, ami to exercise his own judgment 
thereon.—(Exporte Royce, 24 N. B. R. 347, 
followed.) R. v. Mills ex parte Coffon,

p. 122.

A sworn information containing a positive 
tatement that the party charged had com

mitted an offence triable under the Summary 
Conviction Act is sufficient to authorize 
the issue of a warrant in the first instance 
without an examination of the informant 

r his witnesses. -( R. v. Mills ex parte Coffon, 
37 N. B. R. 122, distinguished.) -Where the 
parties charged are arrested <»n a warrant 
mid give bail and a time is fixed in their 
presence for the hearing and they do not 
appear at the time so fixed the justice may 
mder section 722 of the code, R. S. C. 1908,

148, proceed with the hearing in their 
tbsence, to judgment ami sentence.—Failure 

* serve a copy of the warrant issued in the 
\rst instance at the time of the arrest, is 
no ground for setting aside a conviction 
under the Summary Conviction Act for an 
Hence against the Canada Temperance 
Vi, R. v. Ilornbrook ex parte Madden, 38, 

p. 358.

Warrant issued after summons The
magistrate issued his summons upon an 
information alleging only information and 
"-•lief without previously examining wit

nesses, and, upon proof that the summons

had lieen duly served, and the failure of 
the defendant to appear, he issued a warrant, 
upon which the defendant was arrested and 
brought to trial.—Upon certiorari held 
(per Barker C. J., Landry, White and Barry 
JJ.), the conviction is good even though the 
warrant was improperly issued.— Held (per 
Barker C. J., Landry and White JJ.), the 
warrant is good because no sworn informa
tion is necessary where defendant disobeys 
a summons.— Held (per Barry J.), the 
warrant is bad because a sworn information 
is necessary and where no witnesses are 
examined the information must contain a 
positive statement that an offence was 
committed.—The warrant however was mere
ly a collateral proceeding. R. v. Peck ex 
parte (>’ Neill, 40, p. 339.

Withdrawal, Certificate of — Subse
quent information - Section 138 of the
Canada Temperance Act, R. S. C. 1908, 
c. 152, and ss. 1124 and 1125 of the Criminal 
Code, R. S. C. 1908, e. 148, are applicable 
to offences under the amendments to the 
Canada Temperance Act, 7 & 8 Edw. VII 
(Dom.), c. 71, and it is therefore unnecessary 
to negative exceptions in proceedings for 
such offences.—Upon the trial of an informa
tion for violation of the Canada Temperance 
Act after some evidence taken, the prosecutor 
haying some doubt as to the magistrate's 
jurisdiction asked that the information be 
withdrawn.—No one appeared for the de
fendant, and the magistrate gave a certificate 
of withdrawal stating the facts.— Held, 
that this was not equivalent to a dismissal 
of the information and not a bar to subsequent 
information. -Ex parte Case, 28 N. B. R. 
852 followed. R. v. Nickerson ex parte 
Mitchell, 39, p. 318.

Withdrawal of charge—Under section 
858 of the Criminal Code after the evidence 
has been heard the magistrate is not bound 
either to convict or discharge the defendant; 
he may allow the prosecutor to withdraw the 
charge, and he may do so even when another 
information for the same offence has been 
laid by the same prosecutor against the 
same defendant, and the determination 
thereof is still pending.—(Per Tuck C. J., 
Hanington and Van Wart JJ., Landry J. 
dissenting.) Ex parte Wyman, 34, p. *808.

2. Liquor License Acts.

Appeal — Certiorari — Where a party 
prosecuting an appeal under the Liquor 
License Act, C. 8. 1903, e. 22, being unable 
to get the proceedings certified by the clerk 
of the County Court as provided by section 
105, had them returned under a writ of 
certiorari, the Court heard the matter as 
an appeal under the section. McCrea v. 
Watson, 37, p. 823.

Appeal, Evidence available on—On an
appeal to a judge of the County Court from 
a conviction for selling liquor contrary to



451 INTOXICATING LIQUORS.
the provisions of the Liquor License Aet* 
1887, 50 Viet., v. 4, the appellate judge 
has power to adjudicate on the evidence 
taken before the convicting magistrate; 
«•r he may hear the evidence of witnesses 
other than those examined below, or the 
further evidence of the witnesses already 
examined. Ex parte Abe!, 34, p. 121.

Arrest by unqualified person The
fact that the defendant was arrested and 
brought before the magistrate who made the 
conviction, by a constable who was not 
qualified as required by C. K., c. 99, s. t>9, 
i-. no ground for a certiorari under the Liquor 
License Act 189b. The improper arrest 
does not go to the jurisdiction of the con
victing magistrate. He had jurisdiction of 
the offence and als . over the person when 
before him. Ex parte Giber son, 34, p. f>38.

Arrest without warrant The accused 
was arrested under s. 117, c. 8 of f> (îeo. V., 
the Liquor License Act lb là, providing for 
the arrest without warrant, by any inspector 
or sub-inspector under the said act or the 
Canada Temperance Act, or by any pro
vincial or police constable, of any person 
suspected of being in personal possession of 
any intoxicating liquor with the intention of 
selling or disposing of the same contrary to 
law.—The accused thus under arrest was 
brought before a magistrate and charged with 
keeping intoxicating liquor lor sale contrary 
to Part 11 of the Canada Temperance Act. 
—The charge was read over to him and he 
pleaded not guilty. At the hearing of the 
information upon which a conviction was 
made, the accused was represented by coun
sel who objected that the accused was illegally 
before the Court and should be discharged 
because the constable making the arrest 
had not laid any charge upon oath or given 
iiis reasons for his lx*liet as to the guilt of the 
accused as required by said s. 147.— Held, 
that the magistrate having jurisdiction 
over the person and offence and the accused 
being present, it mattered not how lie was 
brought there, the magistrate acquired 
jurisdiction and the conviction would not 
be quashed oil certiorari.—Quaere: As to 
the power of the provincial legislature to 
enact s. 147 of the Liquor License Act 
lblf>, 5 Geo. V., c. 8. R. v. McDougall 
ex parte Goguen, 44, p. 30b. (Chandler J., 
Chambers.)

Bias—The fact that It , a convicting jus
tice for an offence against the provisions 
of the Liquot License Act I8b0, 5b Viet., 
c. 5, is an inspector under the Act, but not 
fur the district where the offence is alleged 
to have been committed, is not such an in
terest as to disqualify him or cause bias. 
Ex parte Michatul, 34, p. 123.

Signing a petition praying that a license 
be issued to a party subsequently charged 
with an offence against the act dues not dis
qualify a magistrate so signing from trying 
the charge. R. v. Davis ex parte Vanbus- 
kirk, 38, p. 335.
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The magistrate is not disqualified be

cause* c.f being a ratepayer in the district 
where the case was tried.—Certiorari i- 
taken away in cases of convictions for selling 
without license by the Liquor License Act 
18911, s. 101.—There were a number of 
other objections going to show that the 
magistrate was disqualified by reason of his 
relationship to the real prosecutor and by 
reason of bias, etc., but it was held that 
these objections were not established in 
point of fact. Ex parte Hebert, 31, p. 455.

A magistrate is not disqualified from 
adjudicating upon an information laid 
under the Liquor License Act |89ti by a 
licence inspector, by reason of being related 
to the wife of the assistant inspector where 
such assistant inspector took no part in 
the proceedings.—A magistrate is not dis
qualified from adjudicating upon an informa
tion laid under the Liquor License Act 1899 
by reason of being a ratepayer of the county, 
and the penalty sought to lx* recovered 
1 icing payable into the county funds. Ex 
parte Elannagati, 34, p. 32(1.

Certiorari Where a right of appeal or 
review to a County Court judge exists, 
certiorari will be granted only under cxcep- 
tional circumstances. —This applies to con
victions under the Liquor License Act, C. S. 
19113, c. 22. Ex pane Price 23 V B. K. 
85 followed. R. v. Murray, Ex parte Dam- 
bois, 39, p. 2(15.

Certiorari -Evidence -Rejection of
An order nisi having been obtained to quash 
a conviction for selling liquor without a 
license upon the ground, among others, 
of the improper rejection of evidence ten
dered on behalf of the defendant. -Held, 
that this was no ground for certiorari. 
Ex parte Hebert, 34, p. 455.

Certiorari re vote of ratepayers — A
vote having been taken of the ratcpa>ers in 
a parish under s. 21) of the Liquor License 
Act, C. S. 1903, c. 22, as amended by 9 
Edw. VII, c. 1(1, s. 21, a writ of certiorari 
was applied for to remove and quash the 
order of the county e mneil directing the 
vote to be taken, and the proceedings upon 
which the order was liased, on the ground 
of irregularities in the petition for the 
election.— Held, certiorari did not lie, the 
acts complained of not lx*ing judicial. 
Ex parte Doyle, 41, p. 138.

City of Saint John—The number of 
licenses that may issue in the city of Saint 
John under the Liquor License Act, C. S. 
1903, c. 22, is subject to the limitation 
that they shall in no case exceed seventy-five, 
exclusive of hotel licenses, and that they shall 
be apportioned among the several wards 
in which licenses may issue in a fixed propor
tion according to the scale provided by sub
section 1 of section 19 of the act.—{Per 
Barker C. J., Hanington, Landry, McLeod 
and Gregory J J., White J. dissenting.)— 
Held {per White J.), that while the total
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number is to he ascertained and is limited 
*- stated, there is nothing in the sub-section 
which requires the total number when so 
ascertained to be apportioned among the 
•veral wards in any fixed proportion. 

Jim if son v. Blaine et ai, UK, p. 508.

Conviction, Amending — .Semble, the 
Court will not amend a conviction when 
'>>• so doing it lias to exercise a discretion

nfidcd to the justice. R. v. Char est ex 
par le Daigle, 37, p. 192.

Where the accused was charged under 
'he Liquor License Act, C. S. 11)03, c. 22, 
with a third offence, and the conviction

ited it was for a third offence, but was 
m other respects in the form of a conviction 
fi r a first offence and the only proof was of 
a first offence and the prosecution on the 
trial asked to have a conviction entered for 
' lir l offence, held, on application to quash 
th it the conviction might lie amended under 
section 89 of the Act. R. v. O'Brien ex 
parle Chmberlain, 38, p. 385.

Where the conviction ordered a distress 
in default of payment of the penalty imposed, 
which order is not authorized by the act, it 
was treated as surplusage and struck out 
"i the conviction.—The convicting magis
trate under section 71 (2) has power to 
award in addition to the costs, the charges 
' ■! commitment and conveying of the defend - 
lilt t< gaol. hi.

Where a summons to answer an offence 
under the Liquor License Act, C. S. 11)1)3,

22, was served personally on the evening 
: April 11, returnable at 10 a. m., April hi, 

and on the return of the same the defendant 
appeared by' counsel and procured an ad- 
i uniment to April 11), the Court refused to 
M i aside the conviction subsequently had, 
i n the ground that the defendant did not 
liavc a reasonable opjicrtunity of appearing 
and defending.—The conviction as first 
made was defective by reason of not stating 
the place of the offence, but the place was 
'ate I in the information and summons 

and in the magistrate’s minutes.—The magis
trate having returned an amended conviction 
upon certiorari, held, such amendment was 
proper since the facts appearing in the 
magistrate’s minutes warranted the convic
tion in its amended form. R. v. McQuarrie 
ex parte Giberson, No. 1, 39, p. 307.

Conviction, Correctness of name in—
Defendant was convicted of a second offence 
against the Liquor License Act, C. S. 1903, 
c. 22, under the name of Haid Petros.— 
Vpon certiorari he made affidavit that his 
name was Shilala and his surnames Haid. 
Petros, and Nahea.—It appeared that he had 
pleaded guilty to the first offence when sum
moned under the name of Haid Petros, and 
also paid taxes assessed against him under 
the same name.— Held, the conviction was 
good. R. v. Matheson, Ex parte Shilala, 
II, p. 380.
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Conviction, Form of —It is not necessary 

to state in the conviction the name of the 
informant. R. v. Davis ex parte Vanbuskirk, 
38, p. 330.

A conviction for selling liquor to a minor 
under section 07 of the Liquor License Act, 
C. S. 1903, c. 22, imposing a fine and in 
default of payment distress, but which does 
not award imprisonment, is bad.—Section 
07 not providing any mode of enforcing the 
icnalty authorized, the conviction should 
ollow the form prescribed in section 22 of 

the Summary Convictions Act, C. S. 1903, 
c. 123. R. v. Davis ex parte Vanbuskirk, 
38, p. 520; R. v. Wat hen ex parte Vanbuskirk, 
38, p. 529.

A conviction for selling liquor “on the 
24th day of December or the 25th day 
of December, Ixith dales inclusive, A. D. 
1912," in violation of the Liquor License 
Act, C. S. 1903, c. 22, is not a conviction 
in the alternative and is good on its face. 
Ex parte Teed, 41, p. 555.

Conviction, Minute of -It is not nec
essary under C. S., c. 02, s. 22, that a minute 
of a conviction be entered at the time the 
conviction is made if the conviction itself 
be drawn up. Ex parte Flannaghan, 34, 
p. 320.

If the conviction is complete there is no 
necessity for a minute of the conviction. 
R. v. Davis, Ex parte Vanbuskirk, 38, p. 330.

In a prosecution for selling intoxicating 
liquor contrary to the Liquor License Act, 
the minute of conviction imposed a penalty 
and costs without specifying the amount of 
the costs or the costs of commitment and 
conveying to gaol on default of payment.— 
The conviction was in the proper form, im
posed the penalty, fixed the amount of 
costs and awarded imprisonment in default 
of payment of the said sums and the costs 
of commitment and conveying in gaol. 
—Held (per curiam), on a motion to quash 
the conviction on certiorari, that apart from 
the provisions of s. 81), the minute was suf
ficient to support the conviction, but assum
ing that it was defective it is not a ground 
un* 1er s. 89 tor quashing the conviction.— 
Held (per Grimmer J.j, that if it were 
necessary to support the conviction the 
minute could be amended under s. 89 (2). 
R. v. Dugas ex parte Paulin, 43, p. 58.

Costs —The Court will not interfere 
with a conviction on the ground that the 
costs arc excessive, where it is not shown 
in what jjarticular they are excessive. R. 
v. Davis ex parte Vanbuskirk, 38, p. 331».

Costs —Upon a conviction under the Liquor 
License Act, C. S. 1903, c. 22, for unlawful 
selling, no costs can be taxed for serving 
the defendant with notice of adjournment of 
hearing.—A conviction will not be set aside
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hr can sc a magistrate taxc.l witnesses' mileage 
fees relying on his own knowledge of distances 
anil without affidavits, there I icing no 
evidence that the mileage was incorrectly 
allowed, and the magistrate having sworn 
that he was acquainted with the witnesses 
and familiar with the distances they had 
to travel.—A constable is only entitled to 
five cents per day for attendance upon the 
trial. R. v. Bussell ex parte Davidson, 
39, p. 271.

Disqualification of justice-A justice 
of the peace who accepts the offices of clerk 
of the peace and clerk of the County Court 
is not disqualified from trying an offence 
charged under the Liquor License Act on 
the ground that the offices are incompatible. 
R. v. Plant ex parte Momeault, 37, p. 500.

Disqualification of magistrate—The
convicting magistrate was not disqualified 
by reason of having circulated and obtained 
signatures to a petition praying that no 
license be granted in the parish where the 
defendant lived, and in which he was the 
sole applicant for a license. R. v. Charest 
ex parte Daigle, 37, p. 492.

I)., the defendant, was twice convicted 
for offences against the Liquor License Act. 
In the first case C. was the informant and 
prosecutor; in the second he was the con
victing magistrate.—Held, that while the 
first case was pending belt re this Court on 
certiorari C. had no jurisdiction to try the 
information in the second case. R. v. 
Charest ex parte Daigle, 37, p. 492.

Evidence Conviction of license 
holder -In a prosecution for silling intoxi
cating liquor contrary to the provisions of 
s. 48 (1) of the Liquor License Act, which 
prohibits the sale by license holders during 
certain hours, proof that the accused kept 
an hotel and sold liquors is, in the absence 
of any proof to the contrary, evidence that 
the accused was a license holder, and a 
conviction based on such evidence will not 
be quashed on certiorari. R. v. Dugas 
ex parte Me I Miry, 43, p. Ü5.

Evidence Magistrate called as wit
ness—The defendant applied to call the 
magistrate as a witness but as lie declined 
to state in any other than in a general 
way what he purposed to prove by him, the 
magistrate refused to leave the Bench to be 
sworn.—In this he was sustained by the 
Court notwithstanding the defendant swore 
that the application was made in good 
faith. Ex parte Hebert, 34, p. 455.

Evidence, Refusal of magistrate to 
give—On a motion for a rule to quash a 
conviction on the ground that the presiding 
magistrate refused to give evidence when 
requested by the defendant, it must be shown 
that the request was made in go<«l faith 
and that the defendant was prejudiced by 
the refusal.—Where it was set forth in 
affidavit what evidence the magistrate was

expected to give, but the affidavit showed 
that the deponent did net have knowledge 
that the magistrate could give the evidence, 
the rule was refused. Ex parte Flannaghan, 
34, p. 320.

Evidence, Rejection of—On the tvial 
of an information for an offence against 
the Liquor License Act, the counsel for the 
defendant proposed to ask him as to what 
took place between him and a witness for 
the prosecution.—On objection the evidence 
was rejected.—It did not appear, and the 
counsel on the argument was unable to 
state, what was proposed to l>e proved.— 
Held, no ground under the circumstances 
for quashing the conviction.—Quaere:—If 
an objection that evidence was improperly 
rejected is open to the accused on certiorari 
where an appeal is given. R. v. Davis 
ex parte Vanbuskirk, 38, p. 335.

Evidence, Sufficiency of—Where there 
is conflicting evidence in a case for selling 
liquor contrary to the Liquor License Act 
1896, the finding cf the committing justice 
on questions of fact can not be reviewed on 
an application fur an order in the nature of 
a habeas corpus. R. v. Wilson ex parte 
Irving, 35, p. 461. (Explained and com
mented iqKjn Ex parte Craves, 35, p. 587.)

The Court refused to quash a conviction 
for keeping liquor for sale contrary to the 
provisions of tne Liquor License Act, C. S. 
1903, c. 22, where there was some evidence 
to warrant the conviction.— Held (per Barry 
I.), the right to certiorari is not taken away 
by s. 101 (1) of the Liquor License Act 
providing that conviction thereunder shall 
>e “final and conclusive," but the Court 

will not set aside the magistrate's findings 
upon the questions at issue, although er
roneous, if there is any evidence to warrant 
such findings. R. v. Allingham ex parte 
Keefe, 41, p. 558.

Certiorari is taken away by s. 101, sub-s. 1 
cf the Liquor License Act, C. S. 1903, c. 22 
and if the convicting magistrate has juris
diction over the subject matter of the in
formation and the person charged, his finding 
as to the facts is conclusive, and the Court 
will not on certiorari inquire into the want 
it sufficiency of the evidence.—Ex parte 
Daley (1888), 27 X. B. R. 129 and Ex parte 
Hebert (1899), 31 X. B. R. 455, followed.— 
(Per Barker, C. J., McLeod, White and 
McKeown JJ.)— Held tper Barry J.), the 
act does not take away the certiorari where 
there is no evidence or no sufficient evidence 
to prove the offence charged, notwithstand
ing the magistrate had jurisdiction over 
the subject matter of the offence and the 
person charged. R. v. Davis ex parte 
Miranda, 42, p. 338.

Habeas corpus Appeal from County 
Court judge Xo appeal lies from a decision 
of a judge of a County Court, under section 
105, from an order made under habeas cor
pus proceedings discharging a prisoner in
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custody for default of payment of fines 
imposed for offences against the Liquor 
License Act. McCrea v. Watson, 37, p. 023.

Illegal sale by licensee—The holder of 
a tavern license under the Liquor License 
Act, C. S. 1903, c. 22, who is guilty of selling 
liquor in quantities exceeding one quart, 
has not a "license therefor as by law required" 
and is therefore liable to the penalty imposed 
by s. 62 of the Act. Poitras v. R., 39, p. 323.

Intra vires—Section 62 of the Liquor Li
cense Act authorizing as a penalty in default 
< f the fine imposed for a first offence im
prisonment for a period of not less than 
three months, is not ultra vires. R. v. Plant 
ex parte Morneault, 37, p. 500.

Jurisdiction A justice appointed for a 
county has jurisdiction to try in a parish of 
the county an offence committed in another 
parish in the county. Id.

License commissioner—A member of a 
board of license commissioners, who with a 
knowledge of all the facts issues a license 
contrary to the provisions of the Liquor 
License Act, C. S. 1903, c. 22, is guilty under 
section 59 of "knowingly" issuing a license 
contrary to law, though there is no evidence 
• f a corrupt motive or criminal intent. 
R. v. Ritchie ex parte Blaine, 37, p. 213.

License commissioners, Power of —
The license commissioners, under the Liquor 
License Act. C. S. 1903, c. 22, have no power 
to extend the duration of an existing license 
under section 23 for a greater period than 
three months of the next ensuing license 
year, or to grant a second extension.— 
The power of revocation, under section 31, 
extends to an extension of the original 
license by the commissioners, under section 
23.—(Per Tuck C. J., Landry and McLeod 
JJ.) Held (per Gregory j.), section 31 does 
hot give the judges therein named power to 
revoke an extension of a license granted 
by the license commissioners under section 
23, but such power is limited to an original 
license when proved to have been given 
contrary to the terms of the act, or obtained 
bv fraud. R. v. Wilkinson ex parte Cormier, 
37, p. 53.

License, Issuing —License commissioners 
under the Liquor License Act, C. S. 1903, 
c. 22, have no jurisdiction to grant a certi
ficate for a license unless the inspector has 
reported the applicant to be a fit and proper 
person to have a license, and the other 
requirements provided for in section 11 of 
the act have been complied with.—A writ 
of prohibition is the proper remedy to re
strain the issuing of a license where the 
commissioners acted without jurisdiction, 
and may be issued after the certificate for 
a license had been granted.—Ex parte 
Lcvely 1900 (unreported) followed.—Semble, 
an affidavit can not be used in support of an 
application for a writ cf prohibition, if it 
is sworn l»efore a commissioner who is a
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partner in a firm of attorneys acting in the 
matter as attorneys for the applicant. 
Ex parte Deminings -, Re License Commissioners 
of Victoria, 37, p. 586; Ex parte Desrosiers, 
41, p. 395.

License Issued after May 1st—At a
meeting for that purpose, for which notice 
hail been given, a tavern license was granted 
under the Liquor License Act by commission
ers under the act to one I). on the 8th of 
August, 1901, for the year ending the 30th 
of April, 1905, on a petition of I). dated the 
2nd of July, 1901, the chairman objecting 
on the ground that they had no authority to 
grant a license after the 1st cf May, except 
on special grounds, ami that no such grounds 
were either stated in the petition or shown at 
the time; on an application to a County Court 
judge to revoke the license under section 31 
on these grounds, an order was made revoking 
the license, the judge refusing to admit 
evidence tending to show that special grounds 
for the granting of the license existed, and 
were acted upon by the commissioners, 
hi filing that he, and not the commissioners, 
is the authority who determines as to the 
sufficiency of the special grounds and whether 
the grounds alleged are special grounds 
within the meaning of the act; also, on the 
ground that the petition for a license subse
quent to the 1st of May should allege the 
special grounds upon which the application 
is based.—Held (per Landry, Barker and 
McLeod JJ.), on making absolute the order 
nisi to quash the order revoking the license, 
that the commissioners, and not the judge, 
are to determine the sufficiency of the special 
grounds, and whether the grounds alleged 
are special; and that the petition need not 
allege the special grounds iqx>n which the 
application is based.— Held (per Tuck C. J.), 
that the County Court judge was right in 
revoking the license on the grounds that no 
special grounds had been shown. —Held 
(per Gregory J.), that the order should 
be discharged because the Court has no 
jurisdiction to review an order made by a 
judge acting under section 31 of the Liquor 
License Act. R. v. Wilkinson ex parte 
Dugay, 37, p. 90.

License issued wrongfully -A wholesale 
license to sell liquor granted under the Liquor 
License Act 1896 at a special meeting of 
the license commissioners held after the 
regular meeting for the issue cf licenses, when 
a license was refused to the applicant and 
the license for the previous year was extended 
to the 1st of August then next, of which 
special meeting no notice had been published, 
and no proof on oath of any special grounds 
why the license should issue had been shown 
and the commissioners had refused to hear 
evidence in proof of objections to the license 
living granted is a license issued contrary 
to the provisions of the act and should lie 
revoked on an .application to a judge under 
section 31. Miles v. Rogers, 36, p. 345; 
Ex parte Desrosiers, 41, p. 395.

License, Restraining wrongful issue of
—A writ cf prohibition is the proper remedy

INTOXICATING LIQUORS.
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to restrain the issuing of a license where the 
commissioners acted without jurisdiction, 
and may he issued after the certificate for 
n license has been grunted.—Semble, An 
affidavit can not lx' used in sup|>ort of an 
application for n writ of prohibition, if it 
is sworn l*‘f< re a commissioner who is a 
partner in a firm of attorneys acting in the 
matter as attorneys for the applicant. 
Ex porte De minings-, Re License Commissioners 
of Vic tor in, 37, p. 686.

Municipal councillor, Disqualification
of Section til of the Liquor License Act 
provides that if any member of a municipal 
council is convicted of knowingly committing 
any offence against the Act he shall thereby 
forfeit and vacate his scat.- Held, that a 
councillor convicted for selling without 
license did iv t forfeit his seat where the 
conviction did not state that the offence 
was committed knowingly, and it is not the 
duty of the Court to examine the proceedings 
before the magistrate to ascertain if guilty 
knowledge had been proved. R. v. The 
Municipality of Rest i gone he ex parte Man hie,
I

Obstructing officer Obstruction of an 
officer making a search under s. Ill of the 
Liquor License Act may consist of words 
only. Where a Liquor License Inspector 
entered t" search defendant's premises on 
which liquor was reputed to be sold and 
defendant said, "I refuse you to search," 
and the Inspector testified he believed that 
he would have had to use force to make a 
search, held (per Landry, McLeod ami Barry 
JJ.. White J. dissenting) that there was 
evidence upon which defendant might be 
convicted of < bstructing an officer in making 
a search under s. 114 of the Act. R. v. 
Mat he son, ! x parle Cuimond, 41, p. fiSl.

Search, right to—When information is 
given to a liquor license inspector that 
there is cause to suspect a person of 
violating the Liquor License Act, he may 
enter premises on which liquor is reputed 
to lx: sold, where he is not obliged to force 
an entrance, and make a search without 
a search warrant, under s. Ill of the Act. 
R. v. Matheson ex parte Cuimond, 41, p. 681.

Order for sale of liquor—Under the 
Act 60 Viet., c. ti, i. 12. it i' not necessary 
for a magistrate to specify in his order any 
particular public hospital to which the pro
ceeds derived fr< m the sale of liquor seized 
by reason of its being illegally kept for sale 
are to be paid. R. v. McQuarrie ex parte 
Rogers, dll, p. 39.

Penalty Thirty days A conviction 
will not bo quashed because the minute 
awarded an imprisonment of thirty days, 
while the section of the act under which 
the conviction was made limited the time 
for imprisonment to one month. Id.

Penalty less than statutory term
—A conviction orderir ; the defendant to l>e

imprisoned for sixty days in default of pay
ment of a fine cannot be supported under a 
section of the act which authorizes imprison
ment for not less than three months in case 
of such default. R. v. Char est ex parte 
Daigle, 37, p. 492.

Petitions under 7 Edw. VII, <*. 46
One < f several petitions under 7 Edw. VII, 
c. 41», «. 1, amending the Liquor License Act, 
C. S. 1903, e. 22, s. ‘21, was accompanied 
by a mere certificate as to genuiness of 
signatures etc. and another by a certificate 
purporting to have 1 een -worn to, stating 
that the names in the petition were genuine, 
and that the petitioners signed themselves 
or gave authority to some member of their 
family or to the party certifying, to sign 
for them. Held, that this was not a com
pliance with the Act. Ex parte Stavert, 
39, p. 6.

Petition Warden not qualified
M. was elected councillor for the pari- h of St. 
L. in October, 1907, and was appointed 
warden of the o uni y in January.—On Sep
tember 29, 190S, he resigned his position of 
councillor, but afterwards and before Decem
ber 29, Bills, was electc 1 councillor by a 
newly created parish in the same county, 
ami in January, 19119, was reappointed warden
- Held, M.'s resignation as councillor operat
ed as a resignation of his position of warden, 
as the warden must be a councillor under 
the Municipalities Act, C. S. 1903, c. 165, 
and therefore pre eating a petition to him 
on December 29, BUIS, would not be sufficient 
under the provisions < f the Liquor License 
Act, S. 1903, c. 22, s. 21, amended 7 Edw. 
VII, c. 4ti. Ex parte Stavert, 39, p. 239.

Petition A petition to have a vtc taken 
under the Liquor License Act, (\ S. 1903, c. 22 
as amended bv 9 Edw. VII, c. Ill, s. 4, was 
received by the town clerk of Campbelltcn, 
with a solemn declaration folded therein 
but not attached in any way. —The first page 
<;f the petition was marked “B" and the 
declaration referred to it as "hereto annexed 
marked "B".’- Held, this was a sufficient 
compliance with the Act. R. v. The Town 
of Campbellton ex parte Cormier, 39, p. 593.

Practice Habeas corpus Certiorari
—Where a person is in custody under a 
warrant of commitment founded en a go'd 
conviction, the Court will net quash the 
commitment on certiorari, even if it is illegal.
- -The proper procedure is by way of habeas 
corpus. R. v. Melanson ex parte Berlin,

Principal and agent -See LeBlanc v. 
La Porte Martin <t‘ Co., 40, p. 4liH.

Review, Right of—If the convicting 
magistrate has jurisdiction there is no 
right cif review from a conviction lor selling 
without license contrary to section 112 of 
the Liquor License Act.—Quaere:—If there 
is any review if the magistrate acted without 
jurisdiction. R. v. Carleton ex parte McCrae, 
88, p. 12.
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Sale in livery stable—A livery stable 

. a place within the meaning of section 99 
the Liquor License Act, C. S. 1903, c. 22,

! ! i which proof of a sale hv a person employed 
the occupant may make the occupant 

liable to a penalty under the act, though there 
hr no proof that the offence was committed 

:h his authority nr by his direction. R. v. 
t/i Quarrie ex parte Rogers, 37, p. 374.

Second offence—A conviction under the 
Liquor License Act, C. S. 1903, r. 22, can 
a i be had for a second offence without proof 
< f conviction of a first offence committed 
before the date of the commission of the 

i r .0.1 offence. R. v. O'Brien ex parte 
Chamberlain, 3K, p. 381.

Where defendant is represented by counsel 
In- may be convicted of a second offence under 
1 hr Liquor License Act, C. S. 1903, c. 22, 

though not present so that he may be 
qur tinned personally as to it previous offence 
under s. 8f> (a). —Ex parte Ormes, 21 N. M. R. 
.■>7, applied. —On the trial of it charge under 
the Liquor License Act, the magistrate 
admitted .a certificate in evidence to prove it 
U'rmer conviction, before enquiring into the 
subsequent offence.—The magistrate then 
proceeded to take evidence upon the subse
quent offence and found the defendant guilt y.

lie then asked if defendant had previously 
been convicted and receiving no answer 
the certificate of it former conviction was 
again put in evidence.—After conviction 
!'- i a see mil offence, held, that the provid ms 
'•f s. 85 (a) of the Act, requiring that the 
magistrate shall inquire into the subsequent 
•lienee first, are directory only and receiving 

i In' certificate in evidence before finding 
defendant guilty was an irregularity which 
did not affect the magistrate's murisdietion.

R. v. Craves, 21 (). L. R. 329 followed. 
R. v. Malheson ex parte Martin, 41, p. 187.

A defendant may be convicted of a 
<• ond offence under the Liquor License 

Act, C. S. 1993, e. 22, s. 85, although not 
lire sent or represented bv counsel.—Ex 
parte Ormes ( 18SI) 24 N. IL R. 57 followed.
R. v. Conte (1919) 22 ( ). L. R. 299 approve 1. 
R. v. Matlirson ex parte Shilala, II, p. 389.

Summons, Amending — A summons 
barging a sale on the 24th may be amended 

• a charge for a sale on the 20th, and a eon- 
motion made fi r a sale on that day in the 
absence of the accuse 1.—(McLeod J. doubt
ing.) Ex parte Tompkins, 37, p. 534.

Summons — Conflict of dates — Where 
party is summoned to answer a charge 

• •I" selling liquor contrary to the Liquor 
License Act cn a certain day of the month 
and on a day of the week which would not 
be the day of the month named, he is Ixmnd 
to attend on the day of the month named, 
disregarding the day of the week, and may 
be properly convicted in default of appear-

Summons — Copy served not a true 
copy—The defendant was served with a 
copy of a summons under the Summary 
Conviction Act, C. S. 1903, v. 123, to appear 
at a magistrate's office in the parish of P. 
and answer to a charge of violating the Liquor 
License Act, C. S. 19(13, c. 22.—In the 
original summons the place was stated to be 
in the parish of A. and in fact the magistrate's 
office was in A.—The constable made affi
davit that he served a true copy of the 
original summons.—At the trial the defend
ant's counsel appeared in answer to a sum
mons for another offence returnable before 
the same magistrate at the same time and 
place.—He also had authority tc defend 
this case but he did not appear in it or 
defend.—The magistrate understood that 
defendant's counsel appeared in both case» 
and granted an adjournment of both.—After 
conviction, held, that in absence of an affidavit 
that the defendant wa ■ misled by the mistake 
the conviction would not lie set aside. 
R. v. MeQuarrie ex parte Giberson, No. 2, 
39, p. 371.

Summons Reasonable service nec
essary -A justice has no jurisdiction to hear 
a complaint unless there is evidence before 
him to show tint the defendant was served 
with the summons a reasonable time before 
the return.—A summons issued at ten 
o'clock in the morning, returnable the same 
day at one, does not allow the defendant 
a reasonable time to appear and defend, 
and a conviction in default of appearance 
founded on such a proceeding should be 
quashed on certiorari. (Per Hanington J.i 
R. v. Wathen ex parte Vanbuskirk, 38, p. 529.

Third offence—Where the ace i a* l was 
charge 1 under the Liquor Licence Act, C. S. 
1903, c. 22, with a third offence and the 
convicricn stated it was for a third offence, 
but was in other respects in the form of a 
conviction for a first offence and the only 
proof was of a first offence and the prosecu
tion on the trial asked to have a conviction 
entered for a first offence.— Held, on applica
tion to quash, that the conviction might 
be amended under section 89 of the Act. 
R. v. O'Brien ex parte Chamberlain, 38, 
p. 385.

3. Miscellaneous.

Beer license—The Act 7 Edw. VII, 
c. 91, authorizes the town of Woodstock to 
regulate the sale of beer of all kinds (net 
however to include any intoxicating liquor) 
within the town.—Under the authority 
conferred a by-law was made, providing in 
one section a retail license fee of #190 and 
in another that no license should be granted 
to any person who had been convicted of 
an offence against the Canada Temperance 
Act within one month prior to the date of 
application.—The defendant who had no 
licence and had not applied for one, was 
convicted for selling without a license.— 
Held, on an application to quash the con-
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viction that the section of the by-law impos
ing the license was not ultra vires as imposing 
such an excessive tax ns to lie in effect pro- 
hit'it ive and not merely regulative. -That 
while the section excluding the persons 
indicated therein from the privilege of ob
taining a license might Ik* beyond the limits 
of the authority conferred, it was no ground 
for tpiashing the conviction against the 
defendant, he never having applied for a 
license. K. v. Pibblee ex parte Smith, 38, 
p. 350.

Criminal ('.ode, Part 111 -Re public 
works -An information was laid against L. 
for “keeping for sale" intoxicating liquor 
contrary to the provisions of s. 150 of the 
Criminal Code, Part III, hut the summons 
charged that L. “unlawfully did sell."—L. 
appeared to the summons in person and by 
counsel, and pleaded to the information.— 
His counsel at once objected that there was 
a variance between the information and 
summons and on the application of counsel 
for the prosecution the summons was amended 
to conform with the information.—L.'s 
counsel then applied for an adjournment of 
the ground that L. was not prepared to meet 
the new charge, but offered no affidavit or 
other evidence in support of his application. 
—The commissioner having refused the 
adjournment the cause was heard and L. 
made his defence.— Held, the adjournment 
was in the discretion of the commissioner 
ami was not a matter going to his jurisdic
tion.—The Dominion Police Act, R. S. C. 
1900, c. 92 is inlra vires of the Dominion 
Parliament, under s. 101 of the British 
North America Act.—In re Vain ini, 34, 
S. C. R. 621, discussed and followed. K. v. 
LeBell ex parte Farris, 30, p. 308.

Drunkard's estate—Where the estate 
of a drunkard did not yield sufficient income 
to maintain him and * partly maintain 
his family, the Court, undet Act 53 Viet., 
c. 4, s. 270, ordered a yearly sum to be 
paid out of principal by the Drunkard's 
Committee to the family for their support. 
In re Stackhouse, 2 Eq., p. 01.

The provisions in reference to "habitual 
drunkards" by which the Court of Equity 
is vested with power to act, have as 'their 
primary object the preservation of the 
drunkard's property.—It is not enough to 
give the Court power to interfere that the 
man should lie an habitual drunkard, but 
he murt be p< <■ <■ 1 < f or entitled to pro 
perty which by reason of his habits he is unable 
tc manage, and which he squanders, or else 
he must by reason of his nabits l>e trans
acting his business prejudicially to the in
terests of his family. Id, p. 94.

JUDGMENTS AND ORDERS.
1. Definition and Classification.
2. Mow Obtained.

i. AT TRIAL—See TRIAL.
ii. ON DEFAULT.

iii. ON CONFESSION.
iv. SUMMARILY.

i. AMENDING.
ii. VARYING.
iii. GENERAL.

4. Effect.
.1. Terms », TRIAL, III.
ft. Relief Against.—Are also APPEAL.
7. Assignment of.
8. Satisfaction of.
9. Actions on- (a) Generally, (b) For

eign Judgments.
10. Enforcement of.

• i. GENERALLY, 
ii. REGISTRATION.

See EXECUTION.

1. Definition and Classification.

Consent, Orders by—A consent order 
represents the agreement, of the parties 
thereto and not the judgment of the Court 
making the order. Meagher v. Canadian 
Pacific Rwy. Co., 42, p. 46.

Order for directions An older for 
directions was made in this action by the 
Registrar. Subsequently plaintiff applied 
to a judge by fresh summons for an order 
for a commission to examine witnesses.— 
This order was granted and the commission 
issued. Held, applications for directions 
subsequent t<- the general order for directions 
should lie by notice under Order 30, r. 5, 
but the judge had jurisdiction to make the 
order and the Court would not set it aside 
after commission issued, simply because 
the plaintiff was not compelled to pay costs 
of the application. Chili v. Broun, 41, 
p. 280; foüo.ving D’Israeli v. Isaacs, 40, 
p. 431.

2. I low Obtained.

ii. ON DEFAULT.

Judgment by default — Foreclosure 
suit An offer to suffer judgment by de
fault, under Act 53 Viet., c. 4, s. 130, is 
not applicable to a suit for the foreelosuie 
of a mortgage and sale of the mortgaged 
premises. One of several defendants cannot 
offer to suffer judgment by default. Jef
fries v. Blair et ai, 1 Eq., p. 420.

iii. ON CONFESSION.

Offer to suffer judgment —Costs—
Where an offer to suffer judgment was not 
accepted in a suit involving several issues, 
and the plaintiff succeeded ujion but one 
issue entitling him to damages less than
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the amount of the offer, he was allowed costs 
,,! whole suit up to the date of the offer. 
Barclay v. McAvity, 1 Eq., p. 146.

The defendant may make more than one 
offer to suffer judgment, but by the making

a new offer he will be taken to have 
,\mdoned any previous offers. Barclay v. 
\lcA>ity, No. 2, 1 Eq., p. 59.

Offer to suffer judgment — Costs —
ITe plaintiff, notwithstanding that she had 

received notice of an offer to suffer judg
ment by default, within the ten days allowed 
• i her by the statute for its acceptance, 
arried the cause down to trial and obtained 

. verdict therein (also within the ten days) 
for a sum exactly equal to the amount 
mentioned in the offer.—On a motion to 
review the taxation of the plaintiff’s cost*, 
held (Per Tuck C. J., Hanington, Landry and 
McLeod JJ., (îregorv J. dissenting), that 
i lu- making of the offer in no way operated 
. a stay of proceedings and the taking of 
l lv cause down to trial by the plaintiff was 
not equivalent to a rejection thereof; and 
that she was, therefore, entitled to have 
the costs of the trial allowed to her on 
taxation.—Quaere (Pfr Tuck C. J.): It" the 
verdict hail been for a less amount than 
that for which the offer to suffer judgment 
was made, could the plaintiff after verdict 
have accepted the offer and signed judgment 
f..r the larger sum.-' Sharp v. Trustees of 
School District No. 6 W oodstock, 35, p. 243.

iv. SUMMARILY.

Summary judgment Defence a ques
tion of law only—ln an application undet 
n. XIV'. of the judicature Act for leave to 
enter final judgment in an action on an award 
fur the value of land expropriated by a 
lailway company pursuant to the Railway 
Ad, (C. S. 1903, v. 91.) it was objected that 
the award was bad because the ai bit raters 
hail not been sworn by a justice of the peace 
fur the county in which the lands lie as 
requited by s. 17 (7) of the Act.—They had 
been sworn by a person who was not in fact 
a justice, but"was a commissioner for taking 
affidavits.- Held (per White J.), where the 
defence disclosed in answer to an application 
for leave to enter final judgment under <>. 
XIV is a pure question of lav., it is proper 
under the conditions existing in this Province 
fur a judge at chamliers to decide the ques
tion and avoid the delay and expense of 
a trial. Turney v. The Saint John and Quebec 
Railway Co., 42, p. 557.

Summary judgment Leave to defend
-Upon an application for summary judg

ment in the County Court under C. S. 1903, 
r. 116, ss. 49 and 50, the defendant is en
titled to leave to defend if the facts sub
mitted by him, which he alleges he can 
prove, raise a defence which ought to be 
tried. Neil v. Balmain, 41, p. 429.

Order XIV, authorizing a judge to grant 
summary judgment upon a specially endorsed

AND ORDERS. 400
writ applies only where there can be no reason- 
aide doubt that the plaintiff is entitled to 
judgment.—Here, the Court reversed the 
judgment of Barry J. granting summary 
judgment, on the ground that there were 
disputed questions of fact which the defend
ant had a right to have submitted to a jury. 
—(Per McLeod J.) If defendant swears to 
a counterclaim arising out of the cause of 
action he is entitled to leave to defend. 
McDonald el al v. Pinder, 42, p. 227.

Summitry judgment Signing after 
appearance - 'Lime for appearance—An
order allowing the plaintiff to sign judgment 
after appearance on a specially endorsed writ 
may lie made under section 73 of 60 Viet , 
c. 24 (Supreme Court Act) though the time 
limited for appearance by the writ has not 
expired.—(Per Tuck C. J., McLeod and 
Gregory JJ., Hanington J. dissenting.) 
Dorn. Cotton Mills Co. v. Maritime Wrapper 
Co., 35, p. 676.

3. Form.
i. AMENDING.

Debenture-holders’ suit, Amending 
order in -Where the original order appoint
ing a receiver in a debenture-holders’ suit 
was claimed to be too broad in its terms 
as to the property to be taken possession of 
by the receiver, it was varied to read "pro
perty conveyed by said moitgage or thereby 
in any way charged as a security for the 
payment of the said bonds." Bank of Montreal 
v. The Maritime Sulphite Fibre Co. Ltd., 
2 Eq., p. 328.

ii. VARYING.

Varying —See remarks of Barker J. in 
Robertson v. Miller, 2 Eq., p. 496.

In a suit to restrain the sale of property 
by K., an auctioneer, at the instance of 
M , and for a declaration of the plaintiff's 
title, K. appeared and jointly answered with 
M. —M. thereafter undertook the conduct 
of the suit and alone appeared at the hearing. 
K. holding himself to be but a nominal 
party.—Judgment with costs having been 
given against both defendants, an application 
by K. to have the suit reheard for the purpose 
of varying so much of the decree as ordered 
him to pay costs was refused, the decree 
being exactly what the judge intended to 
make. Id.

If a decree is wrong in point of law, the 
remedy is by appeal. Id.

Varying injunction order -Where an
ex parte injunction order restrained a trader, 
who had obtained goods from the plaintiffs 
under an agreement that the property therein 
was to remain in them with liberty to them 
to take possession, from, inter alia, making 
an assignment for the general benefit of his 
creditors, it was ordered to be discharged in 
that respect. The (laull Bros. Co. Ltd. v. 
Morrell, 3 Eq., p. 123.
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Varying Interest wrongly computed
Decree of Court below in suit for redemp

tion varied without costs by correcting ;i 
mistake in tli«* calculation of interest. Mc- 
Kensie v. McLeod el al, 3V, p. 230.

Varying Order rightly expressing 
judge's intention A company, against 
which a winding-up order had Iteen made, 
obtained at the instance of the large majotily 
of its shareholders and h hier, of its bonds 
an order in an action bv it against granting 
leave to appeal to the Supreme Court of 
Canada from a judgment of the Supreme 
Court of this Province, and entrusting the 
conduct of the appeal to the company's 
solicitors. Sulisequently the liquidators of 
the company moved to vary the order by 
adding a direction that the case on appeal 
should not be settled until an appeal from 
the judgment - >' the Supreme Court of this
Province refusing to set aside the win ling-up 
order was determined, and that the com- 
panv’s solicitors on the appeal in the action 
against ('. should act therein only on in
structions of the liquidator or their soli- itor.

Held, that as tlu-re wa< no error or omission 
in the order resulting from mistake or in
advertence, and the order expressed the 
intention of the Judge who made it the 
motion should be refuse, 1. In re The Cushing 
Siilfiliit.- Fibre Co. Ltd., 3 Kq., p. 231.

See also < hivns v. Vpham, 31», p. 21.
iii. GENERAL.

Application by executor for advice
On an application by an executor under 
s. 131» of chapter *'». V. S., all of the facts 
upon which the advice of the Court i< sought 
must ap|>cnr in the petition itself. If the 
facts an tv : stated correctly, the advice 
given will be no protection te the petitioner.

The facts in the petition must Ik* sworn 
to l-y an accompaliving affidavit of the 
petitioner, --r his avent having a knowletlge 
"l them. The definite question to be asked 
should lie propounded in the petition and 
not a general reference made to the C mrt 
for its opinion. The petition should be 
présente 1 to the Court ex piirle, when diieo- 
tion will be given who is to be represented 
or have noti-v of the hearing. The order 
of the Cour» should recite the pc'ition. In 
re Isabel to It rooks Estât'-, Kq. Cas., p. 269.

Failure to entitle in cause It is not
a ground fo; setting a ide the service of an 
ex parte injunction --nier that the or-let 
is not entitled in the cause, where the 
de endatv lias not Iteen misled. The C.ault 
Urol hers Co. Ltd. v. Morrell, 3 Kq., p. 123.

Foreclosure of debenture mortgage 
Form of decree adopted in suit to lore- 
close debenture mortgage See Sluiugnessy 
v. The Imperial Trusts Co., 3 Kq., p. Ô.

Order must accord with notice of 
motion Where defendant appeared to a 
foreclosure suit and the plaintiff gave notice 
of motion to take the bill pro eonfesso for

want of a plea answer or demurrer, lie was 
not allowed to mme that the amount dm 
on the mortgage be assessed and the usual 
order of sale made. The only order ontaili
able is one in accordance with the noti.. 
given. Hanford v. Howard, 1 Kq., p. 211 

Cf. Rule of Court, H. T., ISiMi, Ed.

4. Effect.

Costs Order for payment — Where 
no lime i- limited by a decree in a suit for 
payment of costs, a further order for their 
payment must be taken out, after which 
an order for execution will Ik* made ex part- 
Wright v. Wright, Kq. Cas., p. 496.

Decree dismissing redemption suit
A decree dismissing a bill on default of 
Kiymcnt of the amount found due in a suit 
«•r redemption of a mortgage is equivalent 

to a decree of absolute or unconditional 
foreclosure, and the court of equity has 
jurisdiction under it to order a writ of 
possession t- be issue-1 under C. S. 1903, 

112, s. 111. Fate hell v. Colonial Invest
ment and Loan Co., 3S, p. 339.

Finality of judgment -The plaintiff, 
an extra-provincial corporation, sued S. in 
a County Court for debt.— S. died and the 
plaintiff then rccoverc 1 judgment by default 
against the defendant as administrator 
of S. -Execution was issued ami returned 
nulla bona, although the administrator had 
assets in his hands.—The plaintiff then 
brought this action against the defendant 
personally upon the County Court judgment 
relying on the judgment as evidence of 
assets, and the return of the execution a- 
evidence of waste, -judgment having been 
given for the plaintiff, the defendant moved 
t- -et it aside on the ground that the County 
Court judgment was void because (1) no 
affidavit of debt had been filed under C. S. 
1903, v. UK, s. II and i2) the plaintiff had 
m- license under C. S. 1903, c. IK.— Held, 
the County Court judgment was conclusive 
again ! the defendant upon both defences 
and that they could not Ik* - et up in this 
action. Sanford Manufacturing Co. Ltd. 
v. Stockton, 40, p. 423.

Judgment of inferior Court The judg
ment of an inferior Court is not conclusive 
as between the parties and their privies upon 
the question of jurisdiction; therefore, where 
an a-tii-n was brought in the Supreme Court 
against bail given in a cause which had been 
commence,! and tried in the City Court of 
Saint John, and the defendant by pica denied 
the jurisdiction of the said Court, and at 
the trial gave evidence in supixirl of his 
plea, held {per Hanington, Lan-lry, Market, 
M* be *! and Gregory J J.), a defendant was 
not estopped by the judgment of the said 
City Court from offering such proof, ami 
that as the plaintiff hail chosen to rely entirely 
upon the estoppel he must fail. Jack v. 
honnell, 35, p. 323.
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Order extending term for appeal made
ex parte An order extending the time for 
;j;it n made ex porte i< not a nullity, and if 
H. ■ rt aride the Court will hear an appe il 
tale under it. Re estate Wtn. F. Welch, 36, 
P 6W

5. Terms

See TRIAL III

6. Relief Against.

Defence, Allowing Judgment set
aside Certiorari will not he granted to 
v: \e an order of a countv court judge 
-, "mg aside a judgment obtained in su h 

lintv court and letting the defendant in 
' defend. F-x porte Joints, 31), pi 5811.

Relief—If a dr me is wring in point of 
Viw, the remedy is by appeal. Robertson v. 
Miller, 2 Kq. p. 4l*'\

Setting aside Collusion, Affidavit re
\ hnlgment will not be set aside on the 

v -1111.1 of collusion and undue preference 
v.hi-re the affidavit in proof of the collusion 

Minded on information and belief only, 
ai--] iVn< n-it state the origin of the informa- 
" h. and no circumstances are assigned for 
(1. p-nent's helief. Dominion Cotton Mills 
t \. Maritime Wrapper Co., 35, p. 676.

See also APPEAL.

7. Assignment of.

8. Satisfaction of.

9 Actions on.

Pleading Action on foreign judg
ment C. S., c. 48 -The declaration vharg- 

: that the defendant was indebted to the 
; liiutilT in $326 by virtue of a judgment 
• overed in the Su peril r Court < f the district 

l M. in the province of O.—Plea, that the 
-I. fendant was not personally served with 

- first process in the suit within the 
mi diction of the Court where the said 
idgment was obtained, and that the defend- 

t was never indebted to the plaintiff in 
claim in which the judgment was ob- 

med.- Replication that the contract on 
i- h the judgment was recovered was made 
M. within the jurisdicti* n of the Superior 

| -nit of the district < f M., that the said 
1 - urt had jurisdiction of the subject matter 

■ the said suit, and the said judgment was 
ularly obtained according to the practice 

: the said Court, and that the sum mentioned 
the said judgment and ordered t< be paid is 
tly and truly due and payable by the 

fendant to the plaintiff- Demurrer to 
■he replication, and notice of objection to 

e plea. Had (per Hanington, Landnr, 
Barker and McLeod JJ., Gregory J. dis- 
enting), that the plea as a defence that the 
-11forcement of the judgment by this Court 

i- contrary to natural justice was bad,

as it did not negative the existence of all 
facts which, if proved, would render the 
judgment enforceable.—That it was not 
sufficient to enable the defendant to go into 
the merits of the original cause of actii n 
under C. S., c. 4H, as it did not set out tie 
cause of action.—That the replication was 
ha 1, as it did not join issue on the conclusion 
of the plea “Never indebted" and merely 
reiterated in another form the right to enforce 
the judgment. -Held (per Gregory J.), 
that there should be judgment for the defend
ant, for, while the pica was defective for 
want of an averment, that the < riginal 
cause of action was one to which the plea 
of “never indebted" was applicable: the 
objection was not open t< the plaintiff, a; 
he had pleaded over, and the replication ; 1- 
leges a ca*’se of action to which it must 1 e 
assumed the plea was proper.—1 hat the 
replication was bad, being equivalent in 
this record to an averment that when parties 
enter into a contract within the jurisdiction 
of a Court that wherever they may g<- the 
Court has jurisdiction over them in relation 
to the contract. Shearer <V Co. v. McLean, 
:»«, p. 284.

10. Enforcement of.

Decree charging land. Priority of
A married wc man owning leasehold land 
as her separate estate, agreed by parol 
with A. that in consideration of his building 
a house thereon she would secure him by a 
mortgage of the premises, and the house 
was accordingly built.—Subsequently she 
1 veame indebted to the plaintiffs and they 
obtained a decree charging her separate estate 
with their debt.—The decree was never 
registered.—After the decree, she gave a 
mortgage to A. in accordance with 1er 
agreement with him, and the mortgage was 
duly registered.—In a petition by A. to have 
the mortgage declared a valid charge upon 
the property in priority to the plaintiffs' 
decree, held, that the plaintiff's decree must 
he postponed to the equities existing against 
the property in favour of A. at the time of 
the decree. In re the Petition of William 
G. Bateman; Chute et al v. Amelia Gratten et 
al, Eq. Cas., p. f>3K.

Judgment of Privy Council It is 11m
proper practice to move to have a judgment 
of the Privy Council entered as a judgment 
of this Couit in a case appealed from this 
Court. Robertson et al v. Fairweather, 
37. p. 41*7.

J mb'ment of Supreme Court of Can adit
—When a judgment of the Supicme Court 
of Canada has been certified to the clerk of 
this Court, as provided by R. S. C. c. 105, 
s. 67, it becomes a judgment of this Court, 
and it is not necessary to obtain leave to 
issue an execution to enforce the payment 
of costs awarded to the applicant by the 
said judgment. Ex parte Jones, 35, p. 108.
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Registration, Effect of A memorial of 

judgment when registeted, or a writ of 
execution when filed with the sheriff, only 
affects such interest in land as the debtor 
then has, and therefore does not postjHme 
the title of a trustee thereto under a creditors’ 
deed previously executed by a number of 
the creditors, though not registered.—Pro
perty, including a lot of land, was conveyed 
>y A. to B. by deed in trust for the former's 

creditors.—The deed was executed by some 
of the creditors and was then registered. 
It was subsequently discovered that the 
certificate of acknowledgment was detective, 
and a new certificate was endorsed on the 
deed.—Between the date of registration and 
the endorsement of the second certificate, 
a creditor obtained and registered a judg
ment against the debtor, and seized the land 
under a writ of /». fa. A sale of the land 
Ix-ing advertised by the sheriff, the trustee 
filed a bill praying for a declaration of his 
title, and, as consequential relief, for an 
injunction. Held, that the trustee's title 
to the land was not displaced by either the 
registered judgment or the writ of execution, 
and that he was entitled to the declaration 
prayed for. Trueman v. H'oodumrth el al, 
I Eq., p. 83.

Winding-up Act, Judgment under—
The correct practice in order to enforce an 
order or judgment of the Court of another 
province made under the Winding-up Act 
and produced to the registrar pursuant to 
s. 1211, is to enter such order as a judgment 
of this Court under the rules made under 
the Act by this Court in Trinity Term, 
1HKS, without any formal motion to that 
effect. In re The Winding-up Act, re Sove
reign Hank of Canada, 43, p. 51).

See also El KCTIONS.
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3. Jurisdiction.

Concurrent jurisdiction of justices 
for the county An informatif n f< i 
was laid before S., justice of the peace for 
A. county, after summons issued an order 
nisi of prohibition was served on him at the 
instance of the defendant and no further 
proceedings were taken before him.—B., 
another justice for the county, having been 
requested by S. to hear the charge, took

another information and issued a summons. 
—( )n the return of the summons, the defend
ant's attorney, who was clerk of the peace, 
advised B. that he had no jurisdiction, and 
B. thereujion refused to proceed.—An in
formation was then laid before R. another 
justice of the peace for A. county, who 
was requested by S. to act after B. had 
declined to proceed.—An order nisi of 
prohibition having been granted against R.t 
held, that the three justices had concurrent 
jurisdiction and as S. and B. were not how 
fide proceeding in the matter, there was no 
ground for interfering with R. Ex parte 
Peck, 311, p. 274.

Justice of the peace —A justice apjiointcd 
for a county has jurisdiction to try in a parish 
of the county an offence against the Liquor Li
cense Act committed in another parish in 
the county. R. v. Plant ex parte Morneault,
37. p. 500.

Parish Court commissioners, Jurisdic
tion of Seetirn 103 (d), c. 1011 of R. S. C., 
the Canada Temperance Act, in sc far as it 
attempts to confer upon Parish Ccurt 
commissioners jurisdiction to try offences 
against the Act is ultra vires of the Parliament 
of Canada. Ex parte h'lannagitan, .14, p. 577.

See In re Vanchini, 34 S. C. R. 021, over-

Pol Ice magistrate for county—By 31)
Viet., c. U», provision was made frr the 
appointment of a person resident in the parish 
of Salisbury, in the county of Westmorland, 
to he a district or stipendiary police magi - 
irate for the said county.—53 Viet., c. 77 
amended the Act by inserting the word "or" 
between the w< rds "stipendiary" and "police" 
and enacted that any person theretofore 
appointed a stipendiary and police magis
trate under the words "stipendiary pouce 
magistrate" should lie held and taken to 
be a stipendiary and police magistrate f«r 
the county of Westmorland; the Royal 
Gazette, containing the appointment of a 
jxtsi n in pursuance of 31) Viet., c. Ill, desig
nated him as "police magistrate for Salis
bury."- - Held, that he was appointed for 
the county of Westmorland. Ex parte 
Gallagher, 34, p. 321).

A police magistrate appointed under 4(1 
Viet., c. 37, for the county of Westmorland, 
with civil jurisdiction within the parish of 
Shediac, has jurisdiction to try offence 
against the Canada Temperance Act com
mitted at the city of Moncton, and such 
jurisdiction is not restricted by 2 Edw. VII, 
v. 11, giving police or stipendiary magistrate - 
appointed for a parish jurisdiction for the 
county in which such parishes are situate, 
and providing that such magistrates shall 
have no jurisdiction over offences committed 
within the limits of any city or incorporated 
town. R. v. McQueen ex parle Landry,
38, p. 48.

■•Public official" A police magistrate, 
paid from a local fund, is not a'public official.'
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. II, i- not in the pay of the nation. Kay 
v. The City of Moncton, 36, p. 377.

Registry Act—Territorial jurisdiction
of justices of the peace - A justice of the 
jn-ace has nc; power to take an acknowlcdg- 
,,u r! , f a deed out of the county for which 
l„. : appointed a justice, and an âcknowledg- 
nu ut tat inn that it was taken befrre W. E., 

her majesty's justices in and for 
ilu .iintv of V. without anything further 

show that it was taken in the county, is
1.. ,! The Tobique Salmon Club v. Me- 
ponaid, 36, p. 589.

Residence of magistrate—Effect of
change of residence bv police magistrate 

inted under 49 Viet., c. 81 discussed— 
i nil, v by statute in Andover, temporary 
n i. lent «• in Perth. R. v. AIcQuarrie ex 
parte (liber son, 40, p. 1.

Stipendiary Magistrate — Ex officio
justice of the peace A stipendiary magis
trate, designated as such in the proceedings,
1.. -, jurisdiction to hold a preliminary exami
nation under the Bastardy Act, because he 
i ex officio a justice c,f the peace, under 
C. S. 1903, c. 119, s. 1 (2). Ex parte Seriesky, 
41, p. 475.

Stipendiary or police magistrates—
Section 085 of the Criminal Cotie confers 

ii the police and stipendiary magistrates 
in the province of Ontario, in case of a 
I ei-on charged with having committed an 
, (fence ft r which he may be tried at a Court 

the general sessions of the peace, power 
try the offence summarily with the consent 
the party charged.—The Criminal Code 

Amendment Act, 1900, extended the power 
to police and stipendiary magistrates of 
ru-s and incorporated towns in every 
ther part of Canada. Held, that the Court 

k< m tice cf th< < ffences that might 
tried at the Court of general sessions 

the peace, and that the police magistrate 
a city in this province had power to 

:v such < ffences though there was no court 
general sessions of the peace in this 

i evince.— An act of the provincial parlai
ent which creates each and every stipen
ds’ or police magistrate a Court, with all 

pi wers and jurisdiction which any act 
the parliament of Canada has conferred,

! may confer, or which any act of the said 
uiiament purports to confer upon any 
; pen diary or police magistrate within the 
.since, is not a delegation of the powers 
ferre 1 exclusively cm the pn win ial 

rllament by the British North America 
V t, and is intro tires the provincial parlia- 

■ nt. Ex parte Vont ini, 36 N. B. K., 
456; 34 S. C. K., p. 621.

Stipendiary magistrate for city—A
visoncr arrested in the city of Halifax in 

• he province of Nova Scotia, charged with 
mlawfully breaking and entering a store 
ituate at Sydney in the said province, may 
. tried at Halifax by a stipendiary magih- 

' rate having jurisdiction within the city of

Halifax, if he consents to be tried summarily 
without a jury under section 785 of the 
Criminal Code, 1892, as amended by the 
Criminal Code Amendment Act, 1900. 
R. v. Warden of Dorchester Penitentiary, 
3S, p. 517.

Stipendiary magistrate for county- 
jurisdiction in town -T. was convicted 
of an offence against the Canada Temperance 
Act by C., who, in making the conviction 
professed to be acting as stipendiary magis
trate of the county of W.—No record of his 
appointment to this office cculd lie found 
either in the minutes of the executive council 
or in the office of the provincial secretary; 
but there was a record of his appointment 
to the office of stipendiary magistrate of the 
parish of S.—C. swore (and herein he was 
corroborated), that upon it being discovered 
that his commission as stipendiary magis
trate of the parish of S. was illegal a new 
commission appointing him stipendiary mag
istrate of the county of W. was issued to 
him, which commission had been lost, but 
under which he had been acting without 
objection for many years.—Afterwards, when 
the town of S. was carved out of the parish 
of S. and incorporated under the Towns 
Incorporation Act, C. was appointed sti
pendiary magistrate of the town.—Sub-sec
tion (2) of section 131 of the Towns Incor
poration Act provides inter alia, that on an 
appointment of a police or stipendiary magis
trate for a town incorporated thereunder, 
the commission of a police or stipendiary 
magistrate appointed for and having juris
diction in the parish within which such 
town is situate and theretofore acting in such 
town shall thereupon ipso facto be cancelled, 
and lie shall cease to hold office as such police 
or stipendiary magistrate. Held {per Tuck 
C. I-, llanington, Landry, Barker and McLeod, 
JJ. i, that there was sufficient proof of V. 
having been duly commissioned to act as 
stipendiary magistrate of the county of XV., 
and that under the above sub-section he 
did not vacate such office upon being ap
pointed police magistrate of the town of S. 
R. v. Cahill ex parte Tail, 37, p. 18.

Summary Conviction Act tl)om.) —
A magistrate has no jurisdiction to issue a 
warrant on an information under the Dom
inion Summary Conviction Act without 
examining upon oath the complainant or his 
witnesses as to the facts upon which the 
information is based.—Ex parte Boyce and 
R. V. Mills followc 1. R. V. Carleton ex 
parte Grundy, 37, p. 389.

Summary jurisdiction of stipendiary 
magistrate for county -A police or stipen
diary magistrate for "the county of West
morland" with jurisdiction in the city 
of Moncton has no authority to try sum
marily a person charged with an offence 
under part LV of the Criminal Code, s. 785, 
sub-s. 2 as amended by the Criminal Code 
Amendment Act 1900, giving to police or 
stipendiary magistrates of cities and incor-
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!« rated towns jurisdiction to try summarily 
mdictahlc offences. R. v. Benner, 35, p. 032.

4. Disqualification.

Action brought by defendant Writ 
not served A magistrate i not disqualified 
from trying a charge under the Canada 
Temperance Act by reason of' a writ having 
been made oat and sent to the sheriff for 
service in an uc, ion by the accuse 1 against 
the magistrate for allege 1 misonduct as 
a ju livid officer, where the writ was not 
serve 1 before the conviction was made. 
R. v. Byron, Exporte Owen A.Batson, 37. 
P- 3*1.

Action pending against magistrate—
li the mere fact of existing litigation is 
relied on as the disqualification et a pre i ling 
justice on tlie ground of bias, the litiga
tion must be really pending.—Service of 
a notice of action not f< flowed by an action 
i not sufficient. R. v. Kay, Ex porte Colio- 
gher, .'is, p. -Ills.

Action pending between magistrate 
and defendant's husband A bona jute 
ai tion pending between the husband of a 
defendant and the -tipendiary magistrate 
before whom an information is laid for a 
violation of the second part of the Canada 
Temperance Act, i> sufficient to di qualify 
the magistrate. Ex porte Scribner, 32 V li. 
K. 17.'», distinguished. Ex parte Ilannali 
Gallagher, 34, p. 413.

Action pending by husband of defend
ant Failure to prosecute—The Court 
refused to muish a oi.nviction on the groutid 
of bias of the presiding justice by reason of 
an action pending against him where it 
appeared that the action was commenced 
and declaration and plea filed more than eight 
years before the conviction; that the action 
was by the husband (since deceased) of the 
accused against the justice, and arose out 
of a trespass committed under a search 
warrant issue 1 by the justice for the examina
tion of the lmsliand s premises for liquor 
alleged to have been unlawfully stored; that 
n- further proceedings had been taken, but 
it was stated in an affidavit of the accused 
read on the argument that it was not her 
husband's intention as she believed, and it 
was and is not her intention to allow the 
suit to abate.—(Juaere:—If the action sur
vives to the wife as administratrix?—And if 
so and is proceeded with has she such an 
interest as will disqualify the justice on 
the ground of bias' R. v. Kay, Ex parte 
SI (Cleave, 38, p. 504.

Bias not established in point of fact—
See Ex parte Hebert, 34, p. 456.

Bias, Reasonable apprehension of—If
a state of facts exist which cause a reason
able apprehension of bias, that is sufficient 
to prevent an adjudication upon the matter 
in controversy lx*ing upheld, if it be impeached

by a party who either had no knowledge at 
the trial of the existence of that state of 
facts or knowing of it objected to the magis
trate acting. R. v. McLatchy, Ex parte 
Antinori Fishing Club, 44, p. 402.

Consanguinity Ninth degree A
conviction under the Canada Temperance 
Act made by two justicet of the peace 
will not be quashed on the ground that 
one of them was related to the defendant 
within the ninth degree of consanguinity, 
if the justice wa> not aware of the relation
ship, and no objection was taken at the 
trial. R. v. Hi war et al ex porte SfiEuen, 
37. ,». 372.

Consanguinity Relationship to
wife of assistant inspector under Liquor 
License Act A magistrate is not dis
qualified from adjudicating upon an infor
mation laid under the Liquor License Act, 
1800, by a license inspector, by reason of 
I icing related to the wife of the assistant 
inspector where such assistant inspector 
took no part in the proceedings. Ex parte 
Flannaghan, 34, p. 320.

<Consanguinity with informant A jus
tice is not disqualified from taking an informa
tion under the Criminal Code because the 
informant i> his second cousin. Campbell 
v. Walsh, 40, p. ISO.

Former relations between magistrate 
and accused -A justice of the peace ri 
not disqualified from hearing a charge 
of assault on the Broun 1 of bias and prejudice, 
becuu e the ju ti e had been removed from 
the po ition of po k e magi -irate of H., 
some live mouths before and the defendant 
appointed in his stead; or because some 
two mouth. before, the justice had been 
charged with a criminal offence before the 
defendant acting a such police in igistrale 
and by him c >mm i tie 1 for trial. Ex parte 
Peck in re Stuart, 30, p. 131.

Interest in municipal funds Under
136 "i the Liquor Licen e A. t the muni

cipalities are authorized to pay the liquor 
license inspector all necessary v >sts incurred 
by him in prosecuting complaints under the 
Canada Temperance Act.—By arrangement 
between the municipality and the magis
trate his costs were taxed at a lump sum 
of $5.01) where the complaint was dismissed 
or costs not paid by the defendant.—This 
amount would l»e more than the taxable 
costs in certain cases, and it was claimed 
the excess could not be paid out of the ordi
nary funds, but would have to lie paid out 
of fines.— Held, such an interest on the part 
of the magistrate was too remote to disqualify 
him from trying a charge under the Canada 
Temperance Act.—Ex parte McCoy, 33 N. B. 
K., 005, followed. R. v. Holyoke, 42, p. 135.

Justice of the peace also county of
ficer —A justice of the peace who accepts 
the officer of clerk of the peace and clerk 
of the County Court is not disqualified from
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" ing an offence charged under the Liquor 
l.i ni'e Act on the ground that the offices 

incompatible. R. v. Plant, Ex parte 
Uortieault, 37, p. 500.

Liquor License Act — Inspector for 
another district The fact that B., a 

micting justice for an offence against the 
.l ions of the Liquor License Act, lHIMl, 

.V* Viet., c. 5, is an inspector under the Act, 
iuit not for the district where the offence 
. alleged to have I teen committed, is nut 

i h an interest as to disqualify him or cause 
us. Ex parte Michaud, 34, p. 123.

Magistrate active re petition for no
license The convicting magistrate was not 

: qualified by reason of his having circulated 
uul obtained signatures to a petition pray
ing that no license be grunted in the parish 

< ic the defendant lived, and in which lie 
i he sole applicant for a license. R. v.

( barest. Ex parte Dalle, 37, p. 41)2.

Magistrate informant in another case 
pending 1)., the defendant, was twice 

Mivicted for offences against the Liquor 
License Act.—In the first ease C. was the 
uiormant and pro e.utor; in the second he 

the convicting magistrate. Held, that 
liile the first ease was pending 1 efore this

• art i n certiorari, (\ had no juristticticn 
try the information in the second ease.

R. v. Charest, Ex parte Daigle, 37, p. 41)2.

Magistrate signatory to petition a- 
gainst license to accused Signing a 
petition praying that no license be issued to 
u party subsequently charged with an offence 
gains! the act does not disqualify a magis- 
i.ite so signing from trying the charge. 

R. \ Davis, Ex parte Vanbusktrk, 3S, p. 335.

Membership on board of police com
missioners -The fact that the police mag- 

rate of the city of Moncton is a member 
"I the Ijoard of police commissioners for 

i.it city as established by 7 Edw. VII, 
1)7, dues not disqualify him from hearing 

.ai information laid by a police officer who 
..is appointed by such Imard.—The police 

numssioners merely exercise a function 
t the provincial government, and are not

• •-puiisil ile for the acts of the police officers 
u v appoint. R. v. Kay, Ex parte Wilson,

184
Ratepayer In county—A magistrate is 
t disqualified from adjudicating upon 

n inf* rmation laid under the Liquor License 
Act iSIMi by reason of being a ratepayer 
•f the county and the penalty sought to 

■ recovered being payable into the county 
funds. Ex parte Flannaghan, 34, p. 320; 
Ex parte Hebert, 34, p. 455.

Residents and ratepayers in city The 
virtual prosecutor—Both the police and 
the sitting magistrate of the city of M. were 
residents and ratepayers thereof, and the 
pi .lice magistrate was in receipt of a fixed 
alary from the city us City Court com

missioner.—Fines imposed for violation of 
the Canada Temperance Act therein were 
mid over to the treasurer of the city, by 
lim placed to the credit of its general funds 

and used to meet unforeseen expenses.— 
'I'he city, by one < f its policemen employed 
for the purpose of enforcing the Act, was 
the prosecutor in all the cases. — Held 
(Hanington J. dissentiente and Landry J. 
duhitante), that there was no disqualification 
of either the police or the dtting magistrate 
by reason of pecuniary interest, nor was 
there such a probabilité of bias on the part 
of either by reason of their living corporators 
of the city, which was the virtual prosecutor, 
as to invalidate convictions made by them 
for violations of the Canada Temperance 
Act in the said city of M. Ex parte Dorman, 
34, p. 31)7.

Sitting magistrate - “Absence" of 
police magistrate 'flic word “absence" 
in section (i5 of the City of Moncton Incor
poration Act, 53 Viet., v. (M), does not mean 
absence from the place of trial but inability 
to attend to the business of the Court.—• 
Hen* the police magistrate was in the court 
room during part of the trials but during 
the trials was obliged to attend lief ore a 
commissioner appointed by the provincial 
government to inquire into his official 
conduct. R. v. .Sleeves, Ex parte Cormier, 
31), p. 435.

Sitting magistrate, Conviction by—
The City of Moncton Incorporation Act, 
53 Viet., e. IK), <15, provide- that a sitting 
magistrate may act 1er the police magistrate 
of the city of Moncton when he is temporarily 
absent or ill or "is any way disqualified by 
being a witness, or from relationship or 
otherwise." Held, that a conviction by a 
sitting magistrate stating that lie was acting 
for tlie police magistrate "he being dis
qualified" and not alleging the grounds of 
disqualification is sufficient on its luce. 
R. v. Stevens, Ex parte Gallagher, 31», p. 4.

5. Liability to Action.

Action for false imprisonment Kvi- 
denev C. S., c. IK), s. 11, enacts that "where 
the plaintiff shall lie entitled to recover in 
any action against a justice, he shall not have 
a verdict for any damages beyond two cents, 
or any costs of suit, if it shall lie proved 
that he was guilty of the offence of which 
he was convicted etc."—In an action of 
false imprisonment brought against a magis
trate, who without jurisdiction had com
mitted to prison the plaintiff for making 
default in the payment of a fine inqmscd 
ujmn him for selling liquor without a license, 
evidence was offered and admitted in proof 
of the plaintiff’s innocence of the charge. — 
Held, properly received and that the plain
tiff, in order to prove his innocence, was 
not confined to the evidence given before 
the magistrate on the trial of the information. 
LaBelle v. McMillan, 34, p. 488.
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Action for false imprisonment Lack 
of jurisdiction In an action for false 
imprisonment where the justice who issued 
the warrant acted wholly without jurisdic
tion, proof of malice or want of probable 
cause is unnecessary.—A complaint in writ
ing under oath for a search warrant under 
which a warrant was issued, and goods named 
therein were found in the possession of the 
accused, will not justify arrest without any 
further or other complaint. Melanson v. 
LaVigne, 37, p. 539.

Attachment of Supreme Court judge
—A judge of the Supreme Court has no 
privilege against an attachment for any 
contempt which is of a criminal and not of 
a civil kind.—The process of attachment 
which may he issued under the provisions 
of sec. 3d, of 59 Viet., c. 28, against a judg
ment debtor for contempt of an order calling 
upon him to appear and be examined orally 
as to any and what property he has which 
by law is liable to lie taken in execution, is 
punitive or criminal in its nature; therefore 
a judge of the Supreme Court c m not protect 
himself by his privilege against an attach
ment issued against him for refusing to obey 
such an order.—(Per Tuck C. J., Landry 
and Barker JJ.) Ex parte Van Wart, 35, 
p. 78. '

See also MALICIOUS PROSECUTION.

6. Practice and Procedure.

Adjourning or refusing adjournment
A conviction under the Summary Convic
tions Act, C. S. 191)3, e. 123, will not be 
set aside on certiorari because the trial was 
adjourned "to be taken up when County 
Court adjourns," the defendant’s c mnscl 
having subsequently appeared and taken 
part in the trial without making objection. 
—Refusing an adjournment is a matter with

in the magistrate’s discretion and does not 
go to the jurisdiction. R. v. McQuarrie, 
Ex parte Giber son, 40, p. 1.

Delay in issuing summons Where 
an information under the Canada Temper
ance Act was laid within three months after 
the offence, but no summons was issued 
thereon for a year and fourteen days after 
the information laid, held (per Barker C. J., 
Landry, White and Barry JJ., McLeod and 
McKeown JJ., dissenting), that the delay 
in issuing summons did not deprive the 
magistrate of jurisdiction. R. v. Peck 
ex parte Beal, 40, p. 320; R. v. Peck, Ex parte 
O'Neil, 40, p. 339.

Evidence Taking by stenographer —
Section 25 of the Criminal Code Amendment 
Act, 1913, c. 13, rejM-aling and re-enacting 
s. 083 of the Criminal Code, 1900, authorizing 
the dej>ositions taken by a justice on a 
ireliminary inquiry to be taken in short
hand by a stenographer, who before acting 

shall, unless he is a duly sworn official court 
stenographer, make oath that lie will truly

and faithfully report the evidence, made 
applicable to the trial of complaints under 
summary conviction proceedings by sub . 
3 of s. 27 of the Criminal Code, 1900, is 
imperative and a conviction made for an 
offence against the Canada Tempérante 
Act on evidence taken in shorthand by a 
stenographer who was not sworn to truly 
and faithfully rcjKjrt the evidence, and 
was not a duly sworn official court steno
grapher, was quashed on certiorari as having 
l>een made without jurisdiction.—The defect 
is not cured by an affidavit of the steno
grapher made subsequent to the trial and 
conviction, stating that the evidence had 
been truly and faithfully reported, even 
if such an affidavit could be produced and 
read on the return of the rule nisi to quash. 
R v. Li merit k, fix parte Pe.eai et al, H, p. 233.

Service of summons -A justice has no 
jurisdiction to hear a complaint unless there 
is evidence before him t<; show that the 
defendant was served with the summons 
a reasonable time lief ore the return.—A 
summons issued at ten o’clock in the morn
ing, returnable the same day at one, does 
not tdlow the defendant a reasonable time 
to appear and defend, and a conviction 
in default of appearance founded on such 
a proceeding should be quashed on certiorari 
(Per Hanington J.) R. v. Wat hen, Ex 
parte Vanbuskirk, 38, p. 529.

Witness, Magistrate refusing to be
come a—The defendant applied to call the 
magistrate as a witness, but as he declined 
to state in any other than in a general 
way what he purposed to prove by him, the 
magistrate refused to leave the Bench to be 
sworn.—In this he was sustained by the 
Court, notwithstanding the defendant swore 
that the application was made in good 
faith. Ex parte Ilebert, 34, p. 455.

Witness, Reading evidence over to—
C. CL, s. 721 (3) The provi i<>n of section 
721, sub-section 3 of the Criminal Cede 
requiring the evidence to In* read over to 
a witness on the trial of an information or 
complaint is a matter of procedure, and its 
omission does not go to the jurisdiction 
of the magistrate.—Ex parte Doherty, 32 
N. B. R. 479, followed. R. v. Kay, Ex parte 
Gallagher, 38, p. 498.

Witnesses Signing of depositions, 
by magistrate—The provision of s. 082, 
sub-s. 4 of the Criminal Code, R. S. C. 
1900, c. 140, requiring that the depositions 
of witnesses should be signed by the justice 
is a matter of procedure and does not go 
to the jurisdiction. Ex parte Budd, 39, p. 
002.

7. Miscellaneous.

Collusion of convicting magistrate—
Section 887 "t the Criminal Code which 
enacts that "no wait of certiorari shall be 
allow'ed to remove any conviction or order
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h:i l <»r made before any justice of the peace, 
it the defendant has appealed from such 

nviction ur order to any Court to which 
hi appeal from such conviction or order is au
thorized by law, or shall !*e allowed to remove 
any conviction or order made upon such ap
peal" does not deprive the Court of the ri>»ht 
tu quash a conviction on certiorari, where the 

n vie ting justice acted as a partisan in coHu- 
-n»n with the prosecutor and without juris lie- 
iion, even though an jyipcal has been taken 
which has failed by reason of the refusal of the 
justice to make the return required by 
law. -(Landry J. dissenting).—In re Kelly, 
-7 X. H. R. ôïd iliscusse 1. R. v. Deleft rile 
Ex parte Cowan, 3t>, p. 503.

Commissioner of Civil Court Action 
for salary Pleading The iledarition 
alleged that under 53 Viet., c. 00, a Court 
tor the trial of civil cause- was e-talilished 
hi the city of M., that a commissioner < f 
the said Court was to be appointed by the 
governor in council, that the salary of the 
said commissioner was to be fixed by the 
city council of the city of M. and paid 
oui of their funds, that pursuant to the act 
the plaintiff xva appointed commis doner, 
and hi- salary was fixed by the city council
■ it xtiOO per annum, that fie had performed 
the duties of the office and xvas entitled to 
be paid the salary, but the defendant had 

• 1 > d to ilay.- Held, on demurrer tper 
ll.mingtc.n, Landry, Barker, McLeod and 
Crc;."irv .1 j.), that the declaration was go. d 
a i" alleged a statutory liability to pay the
■ 1 lintiiT out of the city' funds. Kay v. 
The City of Moncton, 3d, p. 202.

Commissioner of Civil Court Action 
fur salary Mutual modification of
contract An arrangement entered into 

the plaintiff, the commissioner of the 
• . Court of Moncton, a provincial ap-

u t. , with the city council of the city 
Moncton to accept a reduction of his sal- 

v, which arrangement hail been assented 
t■ - by both partie- and acted upon for a 

"itnl of live years, i binding and can not 
■ repudiated on the ground that it is void 

against public policy. Kay v. The 
of Mion ton, 30, |». 377.

LABOUR.
Industrial Disputes Investigation Act

t; i matter ol the Indu it rial IH .pule 
ugation Ait, 1907, and in the matter 

the dispute between the Longshoremen 
Mm- Port of Saint John, Employees and 

Robert Refurd C« mpany, Limited et 
, Employers, 42, p. 43-1.
w also ALIENS and WORK AND
\BOR. (Contract 12.)

LACHES.
Xctlon for damages. Delay in bringing
By the charter of the City of Si. John, 

corporation was given power nut only to
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establish, appoint, order and direct, the mak
ing and laying out all other streets .... 
heretofore made, laid out or used or hereafter 
to he made, laid out and used, but also the 
altering, amending and repairing all such 
streets heretofore made, laid out, or used, 
or hereafter to be made, laid out or used in 
and throughout the said City of St. John 
and the vicinity thereof ... So always 
as such . . . streets so to be laid out 
do not extend to the taking away of any 
person's right or property without his, her, 
or their consent, or bv some known laws of 
the said Province of New Brunswick, or by 
the law of the land. —The charter is con- 
fisrm 1 by 26 ft III. 16 -By Act II 
Viet., c. V, intituled "An Act to widen and 
extend certain public streets in the City 
of St. John” it was provided that Dock street 
should be opened to a width of sixty-two 
feet by taking in twelve feet on its easterly 
side, and carrying the north-eastwnrdly 
line twelve feet to the eastward through 
its entire length from Market Squuie to 
Union street and that Mill street should be 
opened to the ame width from Union street 
to North street by widening its eustwardly 
line. The effect of widening Dock street 
made it ne.ssary either that Union street 
should In- lowered and graded to its level, 
or that Dock street should be graded up 
to its level, and that if Union street was 
lowered, Ce »rge street, opening off it, should 
also V lowered. Tile corporation in Janu
ary |s7s decided to excavate and lower 
Union street to the extent of twelve or thirteen 
fret after heating the report of the city 
surveyor and the petitions of citizens fur 
and against the cutting down of Union 
street, and immediately thereafter entered 
upon the work by contractors.—The plain
tiffs were owners of a lot on the corner of 
Union and George streets upon which they 
had ere. tel expens ve business premises, 
and which, by the lowering of the streets, 
would be twelve or thirteen feet above them.

When the work of cutting down Union 
street was about two-thirds done, and 
approaching the plaintiff’s premises, and 
after -cveral months had elapsed from the 
time it was entered upon, the plaintiffs 
being unable to obtain compensation from 
the corporation, brought this suit for an 
injunction to restrain the continuance of 
the work. Held, the injunction should he 
refused on the ground of delay in the appli
cation. Vents v. The Mayor etc. of St. 
John, Eq. Cas., p. 26.

Action of rescission, Delay in bringing
F. in June 1903 purchased paid-up 

shares in the capital stock of an industrial 
company on the faith of statements in a 
prospc ms prepared by a broker employed 
to sell them. In January, 1901, he attended 
a meeting of shareholders and from some
thing he heard there suspected that some 
of said statements were untrue.—After 
investigation he demanded back his money 
from the broker and wiote to the President 
and Secretary of the company repudiating

LABOUR LACHES.
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his purchase.—At subsequent meetings of 
shareholders lie repeated such repudiation 
and demand for re-payment and in December 
I'.HM, brought suit for rescission.— Held, 
that his delay from January to December, 
lb(M, in bringing suit was not a bar and he 
was entitled t > recover against the company. 
Farrell v. Tlr Portland Rolling Mills Co. 
Ltd . in 8. C R . p.

Action re profits of syndicate trans
action. See Puuslev v. Fowler et ni, 1 Eq. 
P I»

Arbitration Disqualification of arbi
trator Where objection to the qualification 
of an arbitrator was taken at the commence
ment of the arbitration proceedings, suhse- 
ntient apjiearance under protest and taking 
part in the proceedings will not operate as 
a waiver of the objection. /» re Bessie B. 
Wilkins, 41, p. 141.

Certiorari, Delay in applying for The
Court refused to interfere with the dis
cretion of a judge in granting a certiorari 
on the ground of want of jurisdiction, al
though two terms had gone by before the 
application. ( Per Landry, White and Barry 
|J., McLeod |. dissenting.) R. v. Ilolyoke, 
42, p. 135.

Contract Delay in answering offer 
—Damages The respondents, wholesale 
grocers in St. John, ordered from theapjiellant 
company, packers in Montreal, thiough its 
agent in St. John, 200 cases of canned goods 
on October 21, 1010, requesting the agent 
to wire the order to his principal. The 
agent did not wire but mailed the order 
that day.—The order reached the appellant 
company on the morning of October 22. - 
On October 21, the appellant company sent 
a night message to its agent in St. John ad
vising him of an advance in prices and 
requesting him to put the advance into 
effect at once, and on receipt of the respond
ent's order on October 22, wrote the agent 
declining to accept res|>ondents' order at 
the old price. -This letter was received by 
the agent on Saturday, October 23 after 
one o'clock in the afternoon. —The agent 
made no effort to communicate with the 
respondents personally on that clay, but he 
mailed them a copy of his principal’s letter 
which reached them on Monday, OcU.'kt 
2Ô, too late to place the order with other 
dealers at the old prices. -The respondents 
knew of a notice given by the appellant 
company to the trade informing it that 
orders taken by agents were subject to 
acceptance and prices were subject to change 
without notice. Held, on appeal, reversing 
the judgment of the judge of the St. John 
County Court, that the agent had no au
thority to make a salt binding on his principal, 
and the apjiellant company was not estopped 
by laches of itself or its agent in communi
cating its refusal to accept the order for the 
200 cases from setting up its refusal in 
answer to a counteiclaim for damages in an 
action by the apjiellant company against
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the resjiondents for goods previously sold. 
W. Clark Ltd. v. Baird <i* Peters, 44, j>. 413.

Delay in taking out administration 
Statute of Limitations Property taken 
possession of by an executor de son tort was 
disposed of by him and the pioceeds invested 
in a purchase of land.—No administration 
was taken out until sixteen years after the 
death, when the executor de son tort was 
also dead.— Held not such laches as to bar 
the action. Where an executor de son tort 
is sued by an administrator, time runs only 
from the grant of administration. Dunlop 
v. Dunlop, 1 Eq., p. 72.

Fraudulent conveyance Delay cannot 
be set up against a creditor seeking to set 
aside a conveyance of lands as fraudulent 
undet the St at. 13 Eli/.., c. it, where the 
creditor’s debt is not barred under the 
Statute of Limitations at the commencement 
of the suit. Trites v. Humphreys, 2 Eq.,
p. 1.

Inferior Court Review — Delay In 
applying for See Lunt v. Kennedy. 37,

Trustee, Failure to demand accounting 
from Where defendant received the rents 
of a jirojK-rty for a jieriod of twenty-five 
years without during that time accounting 
to plaintiff, it was held that the right to 
an account was not barred by the lapse of 
time, defendant having taken possession of 
the piopertv under an agreement with 
plaintiff, which had never been terminated, 
to hold the projjertv for him and to account 
to him for it. Pick v. Edwards, 3 Eq., 
V HU

LANDLORD AND TENANT.
1. Leases and Agreements Generally.
2. Covenants.
3. Rent -Distress.
4. Termination of Tenancy.
5. Miscellaneous.
Fixtures -See FIXTURES.

1. Leases and Agreements Generally.
Appurtenances Easement in use at 

date of lease—A store, two rooms and 
cellar connected with the sterc by hatchway 
and stairs were leased to the plaintiffs “with 
the privileges and appurtenances thereunto 
belonging.”—The rooms communicated with 
the store, and a door in one of the rooms 
cjiened off an alleyway leading from the 
street tc the rear cf the premises.—A coal 
chute to the cellar also ojiened off the alley- 
way which was sufficiently wide to allow 
coal being carted to the chute.—The alley- 
way was jiart of the lot ujion which the 
demised premises were, and was in the 
ownership and possession of the defendant 
lessor at the date of the lease.—For many 
years jirevious to the lease the door off the 
alleyway had I*ecn used by occupiers of
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premises, including the defendant who

и. i ni occupation at the date of the lease, 
.in ! coal had always been carted by them

the chute.—The defendant now sought to 
’•niM upon the alleyway to the extent of 

•> king up the alleyway door and preventing 
• to the chute by carts.—In an injunc- 

•i"ii suit to restrain the defendant from 
• i - ting the building, he contended that 
'lie alleyway door was not necessary fcr 
tin' convenient use of the premises; that 

il could be put in the cellar by way of 
'll. front door and hatch, and that a right 

• the use of the alleyway did net pass in 
i lie absence of an express grant.— Held, 
'hat the tenant was entitled to the unim
paired use of the alleyway since it was in 
- v at the date of the lease as an easement 

longing to the premises. Jones v. Hunter,
I Eq., p. 260.

Appurtenances — Riparian rights — 
indent plan, Variations from The plain- 

: ff S. b the lessee from the city of Saint 
John of two water lots (so called.) situated 
i e ween high and low water mark in the 
h ubor o' Saint John, on which a wharf or 
wharves and buildings have been erected, 
which have been used at different times for 
various purpose;.—One of their advantages 

>nu is of access by the waters of the harbor 
Saint John, there being ten feet of water 

i the o ithe-n side of the plaintiff's wharf 
at high tide—The southern side is the only 
part of the pla n.iff's wharf t > which he 

■ direct access by the waters of the harbor, 
la lot or 1 >ts, as originally leased, being 
shut off on the other three sides. — The 

•asc under renewals of which S. is tenant, 
was granted by the city of Saint John some 
lift y years ago, both lots being included in 
•in one lease at the time.—The defendant
к. is the lessee from the city of Saint John 

the water lot lying immediately south 
S.'s lots.—It is hounded on the north by

southerly line, and extends along the 
entire southern side of S.'s lot.—K.'s lease 
was granted a few months ago, being dated 
March lOth, 1000, and is precisely similar 
in terms to S.'s leases, except as to rent 

erved.—K. is proceeding to build a wharf 
vering his entire lAt, which when finished 

will completely close up all direct access 
. water from the harbor to S.’s lots.—By 

he charter of the city of Saint John, con
cilie 1 by an act of the Legislature, the title 

these water lots was vested in the city, 
ci 1 in addition to this the city was made 

i lie conservator of the water of the harbor, 
and has sole power over it—In the charter 

the following saving clause: "So always 
such piers or wharves so to lie erected or 

treels so to be laid cut, do not extend to 
■ lie taking away of any person's right or 

!• perty, without his, her or their consent, 
i by some known laws of the said province 

New Brunswick or by the law of the 
and."—Held, that S. was not a riparian 
wncr and had no rights in respect to the 

water lot other than those given him by 
i lease.—Hence he could not restrain the 

K. Co. from erecting a wharf on the

adjoining lot which would prevent access 
to his from the south, a right of access not 
provided for in his lease.—Judgment of 
the Supreme Court of New Brunswick, 40 
N. B. R. 8, maintaining the decree of the 
judge in equity, 4 N. B. Eq. 181,201, reversed. 
—(Idingtcn J. dissenting). The Francis Kerr 
Co. v. Robert Seely, 44, S. C. R., p. 629.

Assignment of lease -Change of use 
of premises -The defendant L. holds cer
tain premises under a lease granted by the 
plaintiff N. tc one W. and assigne-1 by W. to 
L.—The lease contains express covenants, 
but nothing in reference to its assignment 
or to the use of the premises, with the excep
tion of the word "office" used in the descrip
tion, which is as fellows: "All that certain 
office situate on the ground floor of her brick 
building on the east side of Main street 
in the said town of Woodstock, and the 
office in the said building fronting on the 
south side of Regent street in the said town, 
also the lower part of the shed in the rear, 
of the said office, etc."—W. is an attorney 
and occupied the premises as an office.— 
L. is a retail meat and fish dealer, and pro
poses to carry on this business in the premises. 
— Held, that there was no implied covenant 
in the lease, restricting the lessee to the use 
of the premises as an office, as it was not nec
essary to carry out any obvious intention of 
the parties; and that the word "office" in the 
lease was used merely as a means of identify
ing the premises included in the demise.— 
Held, that as no actual damage had been 
shown, the action was in the nature of a 
quia timet action; and that as the defendant 
was carrying on a legitimate business, and 
there was no probability of any imme liate 
or irreparable damage to the plaintiff arising, 
the application for an injunction must be 
dismissed. Nevers v. Lille\ et al, 4 Eq., 
p. 104.

Derogation from grant — Tenement 
house -Retention of control—Where a 
landlord leise- a house to several tenants, 
he retains such control over the premises 
as to render him liable for damage caused 
by failure to repair a leak in a sewer pipe 
in the apirtmeit of a tenant in an upper 
flat, which cm;e; damage to the tenant 
of a shop on the ground floor of the premises. 
Brown v. Carson, 42, p. 354.

Highway — Lease with plans attached 
—User—In an action for obstructing a high
way, there was conflicting evidence as to 
its location and user by the public.—Part 
of the defendants' title were a lease and an 
assignment thereof, l»oth of which had a 
ilan attached exhibiting the highway as 
ocated where the plaintiffs claimed it to be. 
—Neither the lease nor the assignment made 
any reference to the plans.—The defendant's 
evidence showed the highway as actually 
used in a location differing from that shown 
by the plans.—The jury found in favor of 
the defendants, both as to location and user. 
—The learned judge who tried the cause 
held, that the deeds and plans must be read
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together, so the defendants were estopped 
from disputing the location of the highway 
as dedicated.— Held, that the verdict was 
properly so entered. Woodstock Woollen 
Mills Co. Ltd. v. Moore et al, 31, p. 175.

See appeal 29 S. R., p. «27.

Lessee Ignorant of effect of lease 
Denying lessor's title A lessee cannot 
deny his lessor’s title and set up title in 
himself in an equitable replication in an 
action brought by him against the lessor 
for an illegal distress for rent in nrrear under 
the lease by alleging and proving (no issue 
of fraud being raised) that he did not under
stand the effect of the lease, and believed 
that in executing it he was completing an 
option of purchase of the demi-ed prend es 
given in a prior lease from the defendant’s 
predecessor in title.—(Per llanington, Mc
Leod and dreg' r y JJ., Tuck C. J. and Landry 
J. dissenting). Sivert v. Young, :is, p. 571.

Merger of leasehold in freehold Hus
band’s right to compensation for pur
chase of lease of wife's land The change ! 
condition in the husband's status brought 
about bv the Married Women's Property 
Act, 58 Viet., c. 21 by which the marital 
rights of a husband to his wife's property 
have been materially curtailed, does not give 
him an equity to be compensated for the pur
chase of the surrender of leases of property of 
which the wife had acquired a reversionary 
intere. t, and for moneys expended in making 
useful and necessary repairs upon the lease
hold premises. — The effect of the surrender 
is a merger of the outstanding term of years 
in the greater estate. DcBury v. DeBury 
36, p. 57.

Mortgagee In possession Restoring 
tenancy to mortgagor A mortgagor let 
the mortgaged premises subsequently to 
the mortgage. —The mortgagees gave a 
notice to the tenant informing him of the 
mortgage and requiring him to pay to them 
all rent due and payable under the lease. - 
Held, that the notice did not make the tenant 
the tenant of the mortgagee, and was 
not an adoption by the mortgagee of the 

thin C. S., c. <i, 15. Semble
(per Tuck (’. J.), that a notice under s. 15, 
may be revoked by the mortgagee so as to 
restore the original tenancy between the 
mortgagor and tenant and entitle the mort
gager to recover from the tenant rent accrued 
ilue before the revocation.-- Held (per Barker 
J.), that a mortgagee is not bound to proceed 
under s 15, c. S3, V. S., but may exercise 
his rights at common law for the recovery 
of rent payable under a lease of the mortgaged 
premises made subsequent to the mortgage. 
Brock v. Forster, 34, p. 262.

Subtenancy — Trespass Injury to 
reversion A tenant h >r years who has 
sublet, cannot maintain trespass against a 
defendant who enters upon the land without 
objection on the part of those actually in 
possession ; nor can he recover in case, unless 
there is evidence of an act necessarily in-
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jurions to his reversion or in denial of his 
right. McDougall v. Campbellton Wa'< r 
Supply Co., 31, p. 407.

Tenancy at will Agreement of pur
chase -Payment of part of the pu rein c 
money by a person in pos e ;sioi of land under 
an agreement to purchase, is a renewal of 
the tenancy at will, an l the Sta'ute < 
Limitations begins to run from such pay
ment. —A ve-bal admission by a person 
holding under an ag'cement to purchase 
that he b hoi ling as tenant at will to the 
vendor, will not prevent the statute running 
against such vendor.—As between tin- 
vendor an 1 a von lee it pa se; ion under an 
agreeme it to purchase, the veidar is sub
stantially a m irtgigee entitle 1 to the right 
and privi'eg.o -e urel to a mor gigee under 
sec. 3 ) of c. 1 All. C. S. 1603, and is also a 
a mortgage:* within the exception provided 
by rcction 8 of the statu e, and the right f 
eitrv of the vendor and his representative 
would not b * ex in'uishe 1 for 20 year ; after 
the last pay men o' principd or intere-t. 
Anderson v. Anderson, 37, p. 432.

Trespass Injury to reversion Where 
premises have been let, and the tenant is in 
possession, the landlord cannot maintain 
trespass against a stranger for taking down 
fences t" make a road and hauling logs 
across the land where there has been ta
in jut y of a permanent character to the 
fences or land in question. Crawford v 
Clowes, 43, p. 100.

See also McDougall v. Campbellton Water 
Supply Co., 31, p. 467, supra.

2. Covenants.

Assignment of lease subject to rent 
and covenants Breach by original lessee
- -The assignee of a lease of a store and 
premises and of certain personal property 
enumerated in a schedule annexed to the 
lease containing covenants not to assign 
without the consent of the lessor and at the 
expiration of the term t<i yield up the prem
ises and return the articles mentioned in 
the schedule, who got the lessor to sign 
an assent to the assignment containing a 
proviso that it was subject to the payment 
of the rent and the pctformances of the 
covenants in the lease reserved is not liable 
in an action on the covenant to return the 
goods for a breach committed by the original 
lessee. Goggin v. Whittaker, 38, p. 115.

“Buildings and erections,” Covenant
to pay for Where the city of Saint John 
expropriated land under lease from it con
sisting mostly of mud flats to be used for 
manufacturing purposes only, and the lease 
contained a covenant to pay at the end of 
the term for "the buildings and erections 
that shall cr may then be on the demised 
premises," piling fastened with stringers 
necessary to make it available for buildings 
may be a subject of damages for which the 
city would be bound to pay on expropriation
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ivi'lur 63 Viet., c. 59, and should not be 
x lulled from consideration on an assessment 

! images.—(Per Barker C. J., Hanington 
1 Landry JJ., McLeod J. dissenting.) 

Shrill et til v. The City of Saint John, 38, p. 512.

buildings and erections for manufac
turing purposes -On expropriation under 
iVi Viet., c. 59 of lands under a lease, on-
■ !ning a covenant to pay at the end of the 

• in for "any buildings or erections for manu
facturing purposes" which should or might 
then lie on the demised premises, held,

it damages should be assessed for the 
due at tne time of expropriation for all 

; ding and filling in intende I for and forming 
. necessary part of the foundation of such 
Miblings. <Per Barker C. J., Hanington, 

I. indry, Gregory and White |J., McLc > 1 J.
-citing.) Sleet h et al v. Th • City of Saint 

John, 39, p. fid. .

The city of Saint John lease 1 certain mud 
i's, the lease containing a covenant that if 
c lessees should "put up any buildings 

1 erections for manufacturing purpose;"
' re on, the same, at the expiration of 
•hr term, should he appraise 1 in the manner 
provided and the city should have the 
vi hi of paying the appraise 1 value or 

lewing the lease.—On expiration of a term, 
'hi city elected to pay.— Held {per Barker 

1 J., sitting in Equity). that the words
■ re lions and buildings" do not include 

i'iy piling, cipping or woodwork on the 
iid demise! lo.s or of the filling in of the 
une except where such piling, capping or

■ lw irk shall be in actual use as a found i- 
fot a building for manufacturing pur 

scs, bu. did indu le the value of any earth 
-••lier material filled in such foundation 

which was necessary to strengthen and sup- 
rt the same so as to render it a safe and 

ut H de foundation for the building therein. 
'tl>n v. The City of Saint John. -(Barker 

J. in Equity) -Reversed, 40 N. B. R., 
541, but confirmed 43 S. C. R-, p. 101.

Covenant to renew or pay for im
provements Lessor’s option -A lease on

line l a c ivenant to the effect that the lessee 
. :ght make improvements upon the demised 
remises and at the expiration of the le tse, 

any renewal thereof the same should 
value 1 and paid for by the lessor and 

hen concluded as follows: "And upon 
idi payment upon such valuation not being 

Inly made, the party of the first part, his 
heirs or assigns, shall, if so required, give 
or renew a lease including the covenants of 
'he present lease to the parties of the second 

i t for a further period of five years, with the 
h he agreement of valuation and payment for 
improvements as in this lease expressed 
uid at the same yearly rent.”—On the expira- 
: m of the term, a dispute having arisen 
■ciween the lessor an 1 lessee as to the effect 

the covenant (the former claiming that 
• was optional with him either to renew 

' he lease or pay for the improvements after 
x iluatinn, the latter that he was entitle 1 

have the improvements valued and paid

for by the lessor), a special case was stated 
in equity for the opinion of the Court.— 
Each party was ready and willing to perform 
the covenant as interpreted by him. — Held 
(per Landry, Barker and McLeod JJ.), 
(1) that the covenant was single and there
fore that the lessor was discharge 1 upon 
his showing that he was ready and willing 
to renew the lease; (2) that even if there 
were two separate and independent cove
nants one to pay the appraised value of 
the improvements and the other to renew, 
only one was to be performed and the option 
lay with the lessor, he being the first person 
cille 1 upon to act.—Held (per Tuck C. J.), 
that the lessee was entitled to have a valua
tion of the improvements made, t! -at until 
the making of such valuation the lessor was 
not entitled to have a renewal lease executed, 
but that after valuation it was optional 
with the lessor to pay for the improvements 
or renew the lease. Ward et al v. Hall, 
34, p. 603.

Covenant to renew or pay for im
provements Incomplete appraisal — 
Holding over -The plaintiff, the lessor in 
a lease (a renewal of a former lease of the 
same premises) containing a covenant to 
renew at the end of the term or pay for 
improvements "heretofore erected, or which 
may be hereafter erected nr made by the 
said A. C. (the lessee)."—The improvements 
to be valued by two disinterested persons 
to be chosen by the parties, which two 
persons in case of disagreement were to 
choose a third, the appraisement of whom or 
any two of whom to he conclusive as to 
the value.—The lessor having determine 1 
not to renew, appraisers were appointed 
by the parties, and they failing to agree 
appointe 1 a third.—The three met, and the 
appraiser of the plaintiff and the third chosen 
agree 1 on the sum of $2,503 as the value 
of the improvements, which sum the plaintiff 
tea lore 1 and the defendant refuse 1 to 
accept.—The de endin', also refuse 1 on 
deman l t i give up possession an 1 the plain
tiff brought ejectment.—At the trill, without 
a jury, the judge fouid that improvements 
for which the defendant was entitled to 
compensation had not been considered by 
the appraisers and the appraisement was 
n fu l and comolete.—In ad lition to deny
ing the plaintiff’s title, the defendant by 
plea asserts the right to hold possession on 
equitable grounds, asks to hive the award 
set asile and a renewal lease decreed to 
he executed.—Held, that the lease neither 
expressly or impliedly gives the defen Vant 
the right of p is session claimed, and the 
facts do not en.itle her on equitable grounds 
to rctiin po .session, or on this application 
to have th • award se. aside or the relie; asked 
for. Purdy v. Porter, 3S, N. B. R., p. 465; 
41 S.C.R.,p. 471.

Covenant to repair —Waiver—The plain
tiff was a physician practising at Sussex, 
and in receipt of a large ine »me.—Having 
occasion to remove fr ;m the province, he 
entere i in o an agreement with the defendant,
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a physician, to lea e to him a part of his (the 
plaintiff's) h >u>c, including offices, for two 
years from July 1st, 1894.—An annual rental 
was reserve 1.—The defendant covenanted 
that at the end of the lease h would either 
purchase the house at a named sum, or would 
forthwith leave and depart from the parish 
of Sussex, and would not for a period of at 
least three years next thereafter reside in 
said parish, or practise thereat, either as 
physician or surgeon, or act directly or 
indirectly as partner or assistant to or with 
any other physician or surgeon practising 
in said parish or elsewhere within ten miles 
thereof, and that he wool 1, at least three 
months before the end of the said term, give 
the plaintiff notice in wri.ing whe her he 
would sc purchase or would depart from 
Sussex.—It was provided that if at the en l 
of the term the plaintiff did not wish to sell 
he could return to Sussex and resume prac
tising, in which ca ;e the de'endant might 
remain and practise in Sussex.—The plaintiff 
covenanted that he would on or bef ire July 
1st, 1S94, repair the roof of the ho ise, and 
that from that date he would cease to prac
tise in the pa ish of Sussex for two years, 
and tha' if the defen hint purchased the 
house aid 1 it as aforesaid, he would not 
practise in Sussex for three years from said 
date.—Repairs to the roof were not made 
until January, 1895, and were found t > be 
insufficient aid it was not until the fall of 
1895 that the ma' ter was attended to, when 
a new r >of was put on.—At the time the 
defendant went into possession, July 1st, 
1894, he was aware that the repairs had not 
been made, an 1 he raised no objection to 
the plaintiff's default.—At the end of the 
lease the defendant declined to purchase 
the property or discontinue to practise at 
Sussex.—In a suit for an injunction to 
restrain the defendant from practising and 
residing at Sussex, in the terms of his cove
nant, held, inter alia, that there had been 
a waiver by the defendant with respect 
to the time of performance of plaintiff's 
covenant to make repairs, and that it’s 
performance was not a condition precedent 
to the performance by the defendant of 
his covenant. Rvan v. Mc Aie hoi, 1 Eq., 
p. is7. :il X. B. R., p. 391.

Implied covenant Butchers Market -
The lease of a stall in a public market as 
“a butcher's market" carries the right to 
what is reasonably necessary to carry on a 
successful business as a butcher and includes 
the right to buy as well as the right to sell. 
R. v. Manchester, 38, p. 424.

Lease prepared by lessees —Female 
lessor— Independent advice — Amend
ing renewal clause R. was the owner of 
certain premises situated in Saint John, which 
she leased to E. and M. by a written indenture 
of lease made February 4th, 1908.—The 
defendant M. offered to draw the lease for 
her, and did so, and it was executed by all the 
parties at the same time, in the presence of 
the father of the defendant E.—The lease 
was read over to R. by M. on two separate
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occasions, and was given to R. to read for 
herself.—R. is a middle-aged woman of 
property.—She has been accustomed to 
transact all her own business and manage 
her own property without assistance from 
anyone, and it was not contended that she 
was not fully capable of making an agree
ment of this nature.— Held, that the lease 
would not be set aside, as there was no 
fraud or misrepresentation ; that the defend
ant M. did not stand in any fiduciary rela
tionship to R. by reason of his ha\ ing drawn 
the lease, and the rule as to independent 
advice in such cases was not applicable here. 
—The lease containe l the following provision 
for renewal: "For a further term of five years 
cr more and containing and subject to 
precisely the same covenants, provisions 
and agreements as are herein contained."— 
The defendants consenting, the words "or 
more" in the renewal clause were expunged. 
Robinson v. Rstnbrooks et al, 4 Eq., p. 108.

Lien on machinery as security for 
performance of lessee's covenants—Fire 
loss-A lessee covena ited for himself and 
assigns that b hidings of the lessor on the 
iremises at the date of the lease would be 
eft on the premises in as good repair as 
they then were; also that machinery of the 
lessee would not be removed from the 
premises during the term without the lessor's 
consent, but the same should be held by 
the lessor as a lien for the performance of 
the lessee's covenants and for any damage 
from their breach.—Under a deed of as
signment for the benefit of the lessee's 
creditors the lease became vested in the 
trustees.—A fire subsequently occurring, 
which destroyed the buildings and machin
ery, insurance on the latter was paid to 
the trustees.—The lessor demande 1 of the 
trustees that the insurance be applied to 
reinstating the buildings or the machinery. 
—By Act 11, Geo. Ill, c. 78, s. 83, insurance 
companies are authorized and required, upon 
request of a person interested in or entitled 
unto a house or other buildings which m.tv 
hc burnt down or damaged by fire . . . 
to cause the insurance money to be laid 
out and expended t wards rebuilding, re
instating or repairing such house or build
ings. - Held (1) without deciding whether 
the Act was in force in this province or not, 
that the lesse r was not entitled to the benefit 
of it, the Act not applying to machinery 
belonging to a lessee, and the lessor not 
having made a request upon the insurance 
company, as provided by the Act; (2) 
that even had the insurance been upon the 
building, the lessor would have no equity 
in it, there being no covenant by the lessee 
to insure for the former’s benefit.; (3) that 
the lessor was not entitled to prove for 
damage against the estate with respect 
to the covenant to leave the premises in 
repair, the term not having expired. Ran
dolph v. Randolph, 3 Eq., p. 590.

Sec39 X. B. R., p. 37, sub nomine, McKean 
v. Randolph.
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Right of re-entry for nonpayment of

rent -A landlord can not, during the cur
rency of the lease and before the expiration 
nf the term, re-enter for non-payment of 
rent for which he has distrained on goods 
and chattels still held by him under the 
distress. Whittaker v. Goggin, 38, p. 378.

Sublease -Breach of covenant by lessor
Benefit of -In an action of replevin by 

a sub-lessee against the lessor for goods 
taken by the lessor under a distress for 
rent, the plaintiff is entitled to prove, on 
.■ross examination of the lessor, that there 
had been breach of a covenant in the lease 
which forfeited the rent claimed.—A sub
lessee in such an action is entitled to the 
benefit of a covenant in the lease which 
forfeits the rent as a penalty for a breach, 
though there has been no assignment of 
the lease in writing. Ringuette v. Hebert 
et al, 37, p. <18.

3. Rent—Distress.

Agreement to suspend right of distress
-Where an agreement was made between 

the plaintiff and the defendant that if the 
plaintiff would pay the rent on the 1st of 
April and give up the premises so that the 
defendant could have the month for making 
repairs for a new tenant coming in on the 
1st of May, he (the plaintiff) would not 
distrain for the rent until after default on 
the 1st of April.—Held, the agreement 
would have the effect of suspending the 
right to distrain, and if the defendant in 
violation of it distrained, he would render 
himself a trespasser. Mooers v. Manier, 
36, i>. 205.

Covenant to repair, Breach of—Tres
pass by landlord -The defendant, having 
distrained for rent in arrear, the plaintiff in 
an action for damages for a breach of the 
covenant to repair and for illegal distress, 
alleged that there was no fixed rent due from 
him to the defendant because he had never 
been put in complete possession of the whole 
of the demised premises, anil also because 
the defendant had failed to make the repairs 
lie had agreed to make.—The defendant 
denied the breach of covenant and counter
claimed for the balance of rent due over the 
amount received as the proceeds of the sale 
of goods distrained.— Held, that the plaintiff, 
having gone into possession under the lease, 
could not set up the failure to make the 
repairs agreed upon, or set up a trespass by 
the landlord even to the extent of depriving 
the tenant of the enjoyment of a portion of 
the demised premises unaccompanied by any 
intention to evict and put an end to the 
tenancy as an answer to the claim for rent. 
Gordon v. Sime, 44, p. 535, K. B. D.

Distress by collusion to defeat bill 
of sale—See Glasier et al v. Mac Plier son, 
34, p. 206.

Distress — Denying lessor's title — 
• quitable defence A lessee cannot deny 
j jS lessor's title and set up title in himself in
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an equitable replication in an action brought 
by him against the lessor for an illegal 
distress for rent in arrear under the lease 
by alleging and proving (no issue of fraud 
being mired) that he dût not understand the 
effect of the lease, and believed that in exe
cuting it he was completing an option 
of purchase of the demised premises given 
in a prior lease from the defendant's pre
decessor in title.—(Per Hanington, McLeod 
and Gregory JJ., Tuck, C.J. and Landry J. 
dissenting.) Sivert v. Young, 38, p. 571.

Distress under illegal lease—Feplcvin
will lie to recover goods distrained for rent 
in arrear under an illegal lease. The maxim 
in pari delicto potior est conditio possidentis 
is applicable only when the possession results 
from the act of the parties, and not when 
it results from some incident attached to a 
legal instrument. (Per Tuck, C. J., Barker 
and McLeod JJ., Hanington and VanXVart 
JJ. dissenting).— Held (per Hanington J.), 
an illegal contract is valid as between the 
parties thereto for all purposes that can be 
accomplished without the aid of a Court, 
therefore that person must fail, who is first 
compelled to set a Court in motion in order 
to obtain such aid.— Held (per VanXVart J.), 
the Court ought not to assist any of the 
parties to an illegal transaction, therefore, 
in the above case, the parties should be 
restored to the position in which the writ 
of replevin found them, that is, an order 
should be made to restore the goods replevied 
to him out of whose possession they were 
taken by the process of the Court. Gallagher 
v. McQueen, 35, p. 198.

Illegal distress after sunset Abandon
ing distress -Fresh demand—Under a 
distress for rent issued on the 12th of March, 
the defendant took possession of the plain
tiff's store after sunset and evicted him.— 
On the 13th of March, discovering that the 
distress was illegal, he induced the plaintiff 
to go to the store with hi; attorney and the 
bailiff who made the distress, where they 
informed him that the distress was illegal 
and a new one would have to be made, and 
they then handed him the key of the store 
and an inventory of the go<xls distrained 
ami tendered him with *17 as damages for 
the eviction.—The bailiff immediately in
formed him that he had a new demand and 
received back the key and they left the 
store.—It was not left to the jury to say 
whether there had been an abandonment 
of the distress under the first warrant, but 
they found in answer to a question left that 
the' bailiff at no time prior to the service 
of the second warrant gave up the possession 
and control of the goods under the first.— 
Held (per Hanington, Landry and Barker 
|J.), that it should have been specifically 
left to the jury to say whether what took 
place and what was done on the discovery 
of the mistake made on executing the warrant 
and making the distress after sunset was 
done with the intention of abandoning the 
distress.— Held (per McLeod J.), that the 
evidence and the answers of the jury to
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the questions submitted showed that the 
defendant at the time the second warrant 
was issued had tin* goods in his possession 
by virtue of an illegal distress warrant, and 
the trespass continued as if no second 
warrant had issued. Moœrs v. Mtimer, 
36, p. 20f>.

Illegal distress Death of party dis
training Survival of action See Fred
erick v. Gibson et ni, Executors etc. of Gibson, 
:17, i>. 1211.

Illegal distress Couds fraudulently 
removed to avoid distress — floods fraud
ulently or clandestinely removed to avoid 
distress can not be seized under distress if 
there is no rent in arrear.—in an action 
for an illegal distress the plaintiffs are 
entitled to recover the value of the goods 
sold, although they are subject to a bill of 
sale by way of mortgage to secure a com
promise which the plaintiffs have made 
with their creditors.— Semble, an unlawful 
sale of defendant's goods by plaintiffs, which 
goods defendants were using in a particular 
way, gives defendants the right to demand 
the value of the goods by way of damages. 
Clark et al v. Green et al, 117, p. 625.

Illegal distress Replevin llreach of 
covenant Forfeiture of rent In an ac
tion of replevin by a sub-lessee against the 

a for g hxIs ta' en by the let si >r under a 
distress for rent, the plaintiff is entitled to 
prove, on cross-examination of the lessor, 
that there had been a breach of a covenant 
in the lease which forfeited the rent claimed.

•A uh-le in su< h an action is entitled 
to the benefit of a covenant in the lease 
which forfeits the tent as a penalty for a 
breach, though there has been no assign
ment of the lease in writing. P.inguette 
v. llebert et al, 37, p. 68.

Joint lessors Action for rent Rent
due to the plaintiff jointly with another 
cannot be sued for in a County Court by 
the plaintiff alone, and where the nonjoinder 
is not disclosed until trial the defendant is 
entitled to a nonsuit.—IVissie v. Chesley, 
33 N. B. R., p. 192, distinguished. Ait 
Laughlin v. Knowles, 41, p. 618.

Rent, Fairness of -Attornment clause 
In mortgage An attornment clause in a 
mortgage is valid if it constitutes a real 
relation of landlord and tenant between the 
mortgagee and mortgagor, and a distress 
levied for the rent is good, though the rent 
reserved is sufficient during the term speci
fied in the mortgage, viz., ten years, to repay 
the principal money and interest thereon 
at seven per cent. Massey- Harris Co. 
Ltd. v. Young, 37, p. 107.

4. Termination of Contract.

Abandonment of premises — Implied 
surrender Trespass -Where a tenant, be
fore the end of the term, abandoned the 
premises leased without any intention of

returning to them and his landlord took 
possession with intent to put an end to the 
term, held, this was a surrender of the term 
by operation of law, ami in any event the 
tenant, having abandoned possession, could 
not maintain an action of trespass. Whit
taker v. Goggin, 30, p. 403.

Summary ejectment Right of re
entry Section 30of the Landlord and Tenant 
Act, C. S. 1003, c. 153, providing for sum
mary ejectment is not applicable to a ten- 
anev for a fixed term unexpired where the 
landlord has a right of re-entry under s. 3 
of the Act for nonpayment of rent. Salesses 
v. Harrison, 41, p. 103.

Summary ejectment —Defendant in pos
session of an hotel property under an agree
ment to purchase, after paying part of the 
purchase money, assigned all his property 
to the sheriff for the benefit of his creditors,— 
After the assignment the sheriff allowed the 
defendant to remain in poseition, and the 
owner having died, the sheriff, as assignee of 
the defendant, under a res lution of his 
creditors, obtained t he title from the estate 
of the owner and sold at public auction all 
his interest «as assignee to the plaintiff.— 
Held, that the relation of landlord and 
tenant did not exist between the plaintiff 
and the defendant, and plaintiff could not 
recover possession by summary ejectment. 
Sweeney v. DeGrace, 42, p. 344.

5. Miscellaneous.

Nuisance affecting both landlord and 
tenant Qum ether a tenant
and landlml can be j lined in a suit to restrain 
an a t amounting to a nuisance t > the tenant 
and causing injury t> the reversioner. 
Humphrey et al v. Banfil, Iî \. Cas., p. 243.

LAND TITLES.
See also DEEDS—ESTATES—TRESPASS.

Adverse possession against Crown—
Where the Crown has been out of possession 
of a lot of land for twenty years anterior to 
the grant to the defendant, the gr«ant is 
not valid under the statute 21 Jac. I, c. 14, 
without the Crown having first established its 
title by «an information of intrusion. Em- 
merson v. Maddison, 36 N. B. R., p. 260. 
(Reversed 31 S. C. K., 633 and 1906 A. C., 
569. )

The period of sixty year’s possession is 
essential to establish a claimant’s right against 
the Crown, and the evidence must show 
exclusive, continuous, open, visible, adverse 
possession for the sixty year period, and when 
the land claimed is neither bounded by a 
fence or ether visible boundary, nor its 
limits defined by deed, the doctrine of 
constructive possession does not apply; 
and tlie claimant can establish title by pos
session to so much only of the land «as he
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: held in actual adverse possession for
the requisite statutory period.—There is 
Tv- mode by which the Crown, apart from 

• it h tory authority, can convey land, other- 
ui r than by its grant under the Great Seal, 
i’ i it would not therefore be barred by 

acquiescence or adoption or recognition 
■ a line to which one claims to hold adversely. 

Mersereau v. Swim, 42, p. 497.

Adverse possession against heir at law
A person in possession under a deed of 

lands described by metes and bounds has 
a colorable title and is deemed to be in pos- 

i .-inn of all the lands within the boundaries 
i the deed although not enclosed.—A tres

passer to acquire a statutory title against 
him must not only take possession so as 
' disseize the owner, but such possession 
must be continuous, exclusive, open, visible, 
and notorious for the statutory period, of 
all the land to which adverse title is claimed. 

-An heir at law is not on the death of his 
neestor bound to do any act to vest both 

the title and possession of the lands which 
he inherits, and he is not barred of his right 

f entry under C. S. 19011, c. 139, ss. 3 and 
4 on any part of such lands not held against 
him by adverse possession for twenty years. 
Gooden v. Doyle, 42, p. 435.

Adverse possession —Conflicting claim
ants—A bill, upon which an ex parle injunc
tion was granted restraining defendants 
iront cutting timber, stated that the land 
upon which it was cut had been seized and 
possessed by plaintiff's prececessor in title, 
that he was the owner of it in fee, and that 
lefendants were cutting timber upon the 

land wastefully, and, without documentary 
title, were pretending to have a title by 
pos cssion.—On an application to dissolve
■ iic injunction, it appeared that the plaintiff 
ad not a documentary title ,and that both

parties claimed title by possession.—Held, 
that the injunction should be dissolved.— 
Kemble, that on such application, the verdict 

! a jury in an action of replevin for timber 
ut upon said lands should not be disregarded, 

although a motion for a new trial was un- 
i posed of. Wood v. LeBlanc, 2 Eq., p. 427.

R. filed a bill in equity praying that M. 
iglit be restrained from asserting title to 
lot of land, and that R. might he declared 
be entitled to the lot in fee simple.—The 

ldge in equity directed that R. bring an 
tiun of ejectment against M. to try the 

'.•le.—Both parties failed to prove a: docu
mentary title, and relied upon, ana gave 

. idence of title by possession.—On questions 
■ubrnitted, the jury found that R. and his 
predecessors in title had been in possession 

f the li t since 1879.—On this finding the 
trial judge ordered a verdict to be entered 

r R.—Held, that the direction was right, 
and the Court was not obliged to treat the

■ et ion under the order of the Equity Court 
c- , ii ( rdinary action cf ejectment, and assume 
ti e defendant to be in possession and nonsuit 
the plaintiff on failure to prove title. Rob
ertson v. Miller, 35, p. 989.

Adverse possession by dowress—An
assignment of dower by verbal agreement 
is valid, and under such assignment the 
widow may take any part or even the whole 
of the descendent lands.—Where the heir-at- 
law permits the widow of the owner of the 
fee to occupy the whole of the estate during 
her life under a verbal arrangement with the 
heir understci d to be in lieu of dower, but 
with no definite agreement or understanding 
to that effect, the widow’s possession is 
not adverse to the heir-at-law, and the 
Statute of Limitations will not run against 
the right of entry.—{Per Hanington, Landry 
Barker and Gregory J J., Tuck C. |. and 
McLeod L dissenting.) l.lo\d v. GiUis, 37,
р. 190.

Adverse possession Declarations by 
occupant -A declaration of one in adverse 
possession, made upon the land by its then 
occupant, is evidence in support of a claim 
cf title bv adverse possession ; provided, 
such declaration is apparently made in good 
faith and goes to show (a) the character,
с. r (b) the extent, of the declarant's occu
pancy, but, semble, such a declaration is 
not admissible to prove simply the date 
when the declarant first acquired possession, 
or for how long a time he held it. Bundle 
v. McNeil, 38, N. B. R., p. 409, considered. 
Mersereau v. Swim, 42, p. 197.

Adverse possession, What constitutes
—In 1795 the land in question in this suit 
was granted by tlie Crown and from that 
date a documentary title can be traced to 
the present time vesting this land in the 
plaintiff company.—In 1855, the then owner 
of the land and the predecessor in title of 
the plaintiff company, gave a lease of a por
tion of it, and from that time to the pre-ent, 
tlie different owners and predecessors in 
title of the plaintiff company have given 
leases to various persons am 1 collected the 
rents. -The plaintiff company during its 
ownership, has also given leases and col
lected rents.—In 1872, the defendant S. and 
his father went on the property and drove 
some stakes on the boundaries of the land 
in dispute, cut wood and made some excava
tions, either searching for magne ia or for 
some other reason.—From this date down 
to the preont, the defendant has been 
more or less on the land, digging holes, and 
making excavations. He did net li\c on 
the land but went on it and performed these 
acts whenever he was able.—During all this 
time the land not occupied by buildings 
was under lease to other persons for pasturage 
purpose-, though the defendant recently 
drove off their animals on numerous occa- 
sii ns.—The defendant's father died in 1891, 
but neither he nor the defendant ever col
lected any rent from the tenants on the 
land in dispute, while the plaintiff company 
and its predecessors in title have collected 
rents duri-g the whole time of their owner
ship. —In September, 1909, through his 
solicitor, the defendant wrote to the various 
tenants, claiming damages for trespass and 
threatening suit, but nothing further was
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ever done; and in October, 1901), he gave a 
deed of a portion of this land to one M. M. W. 
— Held, that the defendant has no title by 
possession as his posse «ion was not open, 
notorious and exclusive; as the plaintiff 
company and its pre lecessors in title exer
cised their rights and occupancy during the 
whole of the defendant's allege 1 possession.— 
Decree that the plaintiff company is the 
owner in fee simple of the tract of land in 
dispute, and for an injunction re training 
the defendants from interfering with or dis
posing of or tiring or dealing with its land in 
any way, and further, that the defendants 
give the plaintiff company possession of the 
lands and premises.—The deed to M. M. W. 
will be declared void and set aside. Turnbull 
Real Estate Co. v. Segee et al, 4 Eq., p. 372.

Line fence, Destruction of —Criminal 
proceedings -The right of the Court to 
grant a ccrti rari i; not takei away by 
section 817 of th? Crim'n d Co le i i the o" 1c • 
of a conviction under the Code for destroying 
a part of a line fence, made hv a justice 
acting without jurisdiction by reason that 
the title to land was in dispute, from which 
conviction an appeal was taken to the 
County Court under section 879 of the Code 
and dismissed without consideration of the 
merits on the ground that the appeal had 
n >t been perfected. R. v. O'Brein, Ex parte 

103.

Mortgagor ’’sole and unconditional 
owner” A mortgagor is the ‘‘sole and 
unconditional owner” of property within 
the meaning of a condition in a policy of 
insurance against fire stipulating that the 
policy shall become void if the assured is 
not the sole unconditional owner of the 
property insure 1.- -The poliev also contained 
a condition that it should b *come void if 
any building intended to be insured stood 
on grounds not owned in fee simple bv the 
assured.—The land upon which the buildings 
stood was subject to a mortgage.— Held, 
that the defence that the lands were not 
owned in fee simple by tlie assured mort
gagor was not available under a plea charging 
that the plaintiff had been guilty of mis
representation in the application for insur
ance, in that he stated that the property 
insured was not m irtgage 1 or otherwise 
encumbered whereas, etc. it was mortgaged. 
Terrible v. Western Assurance Co., 35 N. B. R., 
p. 171; 35 S. C. R.,p. 373.

Possessory title against everyone but 
the Crown The plaintiff owne 1 a milling 
property on the south side of the Miramichi 
river. In connection therewith he and his 
predecessors in title had (prior to any occu
pation by the defendant S. or his predecessors 
in title) actual occupation of a wharf built 
bv certain predecessors in title of the plain
tiff out into the river, which not only ex
tended along the front of the plaintiff’s 
property, but continued down stream across 
the defendant's (S.'s) lot or part thereof. 
—The wharf in question was built on land
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vested in the Crown.—The defendant S. 
claimed as against the plaintiff to be en
titled to the possession of that part of the 
wharf which fronted on his land.— Held, 
on appeal, affirming the judgment of Mc
Leod G. J., in the Chancery Division, that 
the plaintiff had a possessory title good 
against every one but the Crown, and was 
entitled to recover damages against the 
defendants in trespass. Jones v. Sullivan 
et al, 43, p. 208.

Possessory title as against grantee 
from Crown -The period that one adversely 
holds Crown lands will not enure against 
the grantee of the Crown; and the possessory 
claim of one seeking to establish title by 
adverse possession will not begin to run 
until the date of the grant to the Crown's 
grantee. Ouellet v. Jalbert, 43, p. 599.

Poisessory title for nine years a con
sideration—Transfer of possessory title 
of nine years standing sufficient to maintain 
consideration for a contract. See Vatrbus- 
kirk v. Van V/art, 30, p. 422.

Possessory title. Transmission of —
Whether adverse possession for less than the 
statutory period by a father accrues to the 
heir. See Turnbull Real Estate Co. v. Scgee et 
al, 4 Eq., p. 372.

See also Ouellet v. Jalbert, supra.

Possessory title, What is a —A contract 
for the sale of a freehold property contained 
the following provision: ‘‘A title by possession 
shall not be deemed a satisfactory title unless 
the purchaser so elects.”—The vendor 
established a d icumentary title dating from 
a quit claim deed made in 1842.—The land 
had been granted in 1748, hut there was no 
documentary title connecting the original 
owner wi h the grantor in the deed of 1842. 
—The purchaser claimed that the vendor's 
title was a title by possession.— Held, 
that the title was not one by possession 
within the meaning of the contract. Floyd 
v. Hanson, 13, p. 33 », G. 1).

Prescriptive title Warehouse and user 
of siding adjoining Plaintiff shipped pro
duce direct from his warehouse built on the 
right of way over defendant's siding for 
thirty-five years.—Held, that he acquired a 
prescriptive title to the site of the warehouse 
onlv, not to the use of the siding. Meagher 
v. Canadian Pacific Rwy. Co., 42, p. 4fi.

Tenant in common in sole possession 
under agreement with co-tenants—The
plaintiff, a tenant in common with others 
of certain lands, but in possession under 
an ag'cement with the other tenants that 
he was to have possession and ownership 
of the lands and all appertaining thereto, is 
enitled in his own name to sue and recover 
for damages arising from the negligent setting 
fire bv defendant on his own land and its 
spreading to the land in possession of plaintiff. 
Phillips v. Phillips, 34, p. 312.
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Unregistered instrument from heir 
to occupant. Effect of -An unrecorded 
Ire 1 from the heir-at-law of the owner of 

fee to his widow in occupation at the 
time of his death, which occupation was con
tinued by the widow and her successors in 
itU* to the time the deed was given ami for 

m ire than twenty years after, is not a deed 
hv one disseized (the possession not being 
adverse) but operates as a conveyance of 
the heir's title, or at all events, is good as a 
release against the heir or one claiming throu h 
him under a recorded deed. Cairns v. Ilors- 
man, 35 p. 431».

LIMITATION OF ACTIONS
Action for possession against occu

pant under agreement of purchase
Payment of part of the purchase by a person 
in possession of land under an agreement 
i i purchase is a renewal of the tenancy at 
will, and the Statute of Limitations begins 
to run from such payment.—A verbal ad
mission by a person holding under an agree
ment to purchase that he is holding as tenant 
at will to the vendor, will not prevent the 
statute running against such vendor.—As 
between the vendor and a vendee in pos
session under an agreement to purchase, the 
vendor is substantially a mortgagee entitled 
to the rights and privileges secured to a 
mortgagee under sec. 30 of c. 13!) of C. S. 
1)03, and is also as a mortgagee within the 
exception provided by section S of the statute, 
ami the right of entry of the vendor and his 
representatives would not be extinguished 
f<>r 21) years after the last payment of principal 
or interest. Anderson v. Anderson, 37, p. 
432.

Admeasurement of dower —Thehusband 
of the petitioner gave a mortgage of a piece 
of land in which the petitioner did not join.

-The husband died in 1859 owning the 
equity of redemption, and the petitioner 
remaine 1 in possession of the mortgaged 
premises from then until 1K70.—-In 1K!)1 
she brought the present petition for the 
admeasurement of her dower in the land.— 
Held, that twenty years having elapsed since 
her husband's death, or at least since she 
ceased to occupy, the petitioner’s right to 
bring an action at law by writ of dower was 
distinguished by section 3 of chapter 84, 
C. S., and that by analogy the present 
petition was barred in equity. In re Mar
garet McAfee, Eq. Cas., p. 438.

Administrator, Suit by—Where an ex
ecutor de son tort is sued by an administrator 
time runs only from the grant of adminis
tration. Dunlop v. Dunlop, 1 Eq., p. 72.

Crown's right to poseession -The per
iod of sixty years' possession is essential 
to establish a claimant's right against the 
Crown, and the evidence must show exclusive, 
continuous, open, visible, adverse possession 
for the sixty year period, and when the land 
claimed is neither bounded by a fence or

other visible boundary, nor its limits definied 
by deed, the doctrine of constructive ] Di
ses ;ion does not apply; and the claimanat 
can establish title by possession to so much 
only of the land as he has held in actual 
adverse possession for the requisite statutory 
period. Mersereru v. Swim, 42, p. 4!)7.

Damage by reason of construction of 
railway—Defendants were contractors en
gaged in building a portion of the National 
Transcontinental Railway in New Brunss- 
wick.—In the course of their work a loco
motive was used and sparks escaping from 
it set fire to the plaintiff's timber lam Is.— 
These lands were held under license from 
the Crown.—In an action for damage to the 
timber the jury found negligence on the 
part of the defendants in not providing 
proper apparatus to p-event escape of spades 
— Held (1) nlam'iff as licensee could maintain 

an action for damages to the timber.; (2) 
this damage was caused by reason of the 
construction of a railway and s. 303 of the 
Railway Act providing "that all action or 
suits for indemnity for any damages o- 
injury sustained by reason of the construc
tion or operation of the railway shall be 
commenced within one vear" applies. West 
v. Con ett et al, 41, p. 420.

Damages from log driving -Gradual 
and increasing damage to the land of a 
riparian owner from log driving operations 
and from an overflow of water caused by 
defendants’ driving dam, extending over a 
number of years, will not give a right, cither 
by prescription or under the Statute of 
Limitations, to commit further acts of ad
ditional damave. Mitten v. Wright et al, 
1 Eq., p. 171; 34 N. B. R., p. 14.

Easement by virtue of lease Statute 
of Limitations In 1854. R. B., owner of 
lot 8, conveyed the northern part thereof 
to M., together with the privilege of taking 
water thereto, through a pipe which M. was 
empowered to build, from a spring on the 
southern part of the lot.—By mesne assign- 
men's, M.'s lot, with the water privilege, 
became vested in J. B.—In 1871 heexecuted 
to S. for 21 years, with covenant for renewal, 
a lease of the spring with the right to lay 
a pipe therefrom through the southern part 
of lot 8 to lot !).—The ownership of the 
southern part of lot 8 was then in H., and 
in IDO/» became vested in the defendant.— 
In 1872, S. built a pipe from the spring across 
H.’s land to lot 9, and it has been in un
interrupted use ever sin e, a period exceeding 
20 years.— In 1904 Lot 9, with the lease, 
was assigned to the plaintiffs.—The plain
tiff’s predecessors in title always rested 
their right to the easement on the lease and 
not upon adverse user.— Held, that a pre
scriptive title to the easement could not 
be set up. Loggie v. Montgomery. 3 Eq., 
p. 238; 38 N. B. R., p. 112.

Heir at law Possession by widow in 
lieu of dower—Where the heir-at-law 
permits the widow of the owner of the fee
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to occupy the whole of the estate during her 
life under a verbal arrangement with the 
heir understood to he in lieu of dower, but 
with no definite agreement or understanding 
to that effect, the widow's jiossession is 
not adverse to the heir-at-law, and the 
Statute of Limitations will not run against 
the right of entry, i Per Hanington, Landry, 
Marker and Gregory JJ., Tuck C. J. ami 
McLeod j. dissenting.) l.lovd v. (1 ill is et 
ni, 37, p. 190.

Heir at law Right of entry -An heir 
at law is not on the death of his ancestor 
boon I to do any act to vest both the title 
and posscssi >n of the lands which he inherits, 
and he is not barred of his right of entry 
under C. S. 1 >93, v. 139, ss. 3 ami 4 on any 
part of s i. h lands not held against him by 
adve-se possession for twenty years. Gooden 
v. Doyle, 42, p. 435.

Joint and several bond Separate 
mortgages Payments by one debtor 
only 1 n September 27th, 1850, H. and W. 
gave their joint and several bond to C. to 
-«•cure tlie payment of £1,030 on September 
27th, IS)*), with interest thereon quarterly 
in the meantime. As between II. and XV. the 
latter was surety, though they were Ixrth 
principal debtors by the bond.—On the same 
day II. and XV. executed to C. separate 
mortgages on separate pie res of property 
owned by each to secure the payment on 
September 27th, 1855 of the amount of the 
band, neither party executing or being a 
party to the mortgage of the other. —The 
mortgage from XX". was upon the condition 
that if he an 1 II. or either of them, their or 
eithe- of their heirs, etc. paid to C. Cl,009 
an I in ec.t, according to the condition of 
the band by H. and XX". it should lie void.— 
The mortgage given bv II. contained a similar 
provision. -The interest on the debt was 
paid regularly by H. up to the 27th of 
March, 1S79, after which his payments 
ceiscd. -XX". aid his successors in title 
were never out of possession of the land 
mortgaged by him from the date of the 
mortgage and never made any payment or 
gave any acknowledgement.—On January* 
29th, iskl, C ’s representative commenced 
this suit for foreclosure and sale of both 
mortgaged premises.—Held, that the mort
gage given by XV. was extinguished under 
the Statute of Limitations, c. 84, C. S. X. B., 
ss. 29 and 31). Le-ein v. Wilson et al, Eq. 
Cas., p. li)7. (Reversed 11 A. C., p. (138.)

Partition suit Xdverse possession by 
one co-tenant Land was conveyed in fee 
to two brothers as tenants in common. -One 
bothe* «bel on May 9th. 1873, intestate, 
lea.in» him surviving his co-.cnun , his 
mo her, and three sis e*s, of whom the 
plaintiff is one. -The motile ■ died September, 
5th, 1870.—Th? surviving brother had from 
the time of his b o he’s death un il his own 
death on November 8th, 1890, exclusive pos
se ision and use of the laid, and the re eipt 
of the rents and profits the efrom, without 
accounting. He and his sisters lived to-
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gather on premises situated elsewhere until 
his marriage in 1840. — He always con
tributed to their support, but the con
tributions were not meant, and were not 
understood by the sisters to be a share in 
the rents and profits of the land.—In a suit 
commenced September 21, 1899, by the 
plaintiff f )r the parti i< n of the lard, held, 
that the plaintiff's title was extinguished 
by the Statute of Limitations, C. S., c. 83, 
s. 13. Ramsay v. Ramsay. 2 Eq., p. 179.

See also Patterson v. Patterson, 3 Eq., 
p. 103.

Riparian owner Prescriptive right to 
water A prescriptive title to the unin
terrupted use of the water of a river will 
not be obtained by a riparian owner who has 
made nc use of the water different from that 
to which he was entitle 1 as a riparian owner. 
Brown v. Bathurst Elec. <V It". Co. Ltd., 3 
Eq., p. 548.

Trespass by railway Continuing tres
pass Six year limit -The XX'oodstock 
Railway Co. was incorporate! by 27 
Viet., e. 57, by which Act it is given 
power to expropriate land for a right of 
way of ninety-nine feet in width and pro 
vision is made for the assessment and 
mvment of damages. - In 1871 the company 
wilt their main track on a strip fourteen 

feet in width but there was no evidence 
that any damages had been assessed or 
paid. - The defendant company acquired 
the rights of the XX’oodstock Rwv. Co. 
and in 1892 laid side tracks adjoining the 
fourteen foot strip and within the ninety- 
nine feet allowed by the Act 27 Viet., c. 57.— 
In May, 1911, the plaintiffs brought an 
action of trespass for laying the side tracks 
un this land. Held, not an injury or damage 
"sustained by reason of the construction or 
operation of the railway," and therefore the 
limitation of one year for bringing action 
provided by s. 30 i of the Railway Act, 
R. S. C. 1903, c. 37, does not apply. —The 
damage by such trespass is continuous and 
therefore the plaintiffs are entitled to recover 
damages for six years previous to bringing 
the action, under s. 306 of the Railway 
Act. Carr et al v. Canadian Pacific Rwy. 
Co., 41, p. 225. Affirmed S. C. of C.

Trespass by railway When Statute 
began to run The defendant company in 
the year 1890, took possession of a piece of 
land claimed by plaintiff and built its 
line o' railway across it, and fenced it on 
both riles of the track, anil immediately 
thereafter began running its trains over 
the said track, and have c mtinued to da 
so ever since.—The plaintiff saw what was 
going on and assiste 1 in the building of 
the railway, but made no objection to its 
construction or the running of the trains 
until 1905, when this action was brought.— 
Held {per Hanington, Landry and Gregory 
JJ.), that the defendant in running its 
trains across the land was committing a 
continuing trespass and thff plaintiff was
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, milled to recover foi the damage sustained 
: r the six years preceding the commence- 
! ni of the action.— Held lper McLeod J.,, 

it iliu trespass, if any, was not a con- 
■ inning trespass hut was completed when 

• road was built in 1890, and when within 
ix years the plaintiff might have iccovered 

.ill the damages incider. ’ to the trespass 
which was now barred by the Statute of 
1.imitations.— Held (ber Tuck V. J.), that 
the evidence showed no possession in the 
! 1 .iniiff, or, if it did, plaintiff was bound 

v his acquiescence and could not maintain 
-pa'--. Clair v. The Temiscnuatu Rwy.

37, X. B R., p. ODS. On ap|ieal 118 
S. C. R. 230, Tuck J. upheld.

Trustee Adverse possession -J. par
ti ased and went into possession of the 

property in dispute in 1878; in 1870 he 
mortgaged it, and in 1880 conveyed the 
iMjuity iif redemption to B. without con
viera1 ion. In 1887 (within twenty years 

the comtnen cment of this action) at the 
request of and f *r the benefit of J., the 
plaintiff paid and took an assignment of 
lie mortga e, an 1 B. also a' the request of 
[. conveyed the equity of redemption to 

e plaintiff. -J. a id the defendant continued 
in possession down to the bringing of the 
action, and never paid any rent or anything 
on account of the mortgage.- Held, in an 
action of ejectment against the defendant, 
the successor in title of J., that B. was 
trustee for J. and as J. would not hold ad
versely to iiis trustee, the action was not 
barred by the Statute of Limitations and 
plaintiff was entitled to recover. Stevens 
\. Je ffers, 38, p. 233.

Trust Failure to account for twenty- 
five years no bar Where defendant rt - 
wived the rents of a property for a period 
"f twenty-five years without during that 
time a counting to plaintiff, it was held that 
tlic right to an account was not barred by 
till- lapse of time, defendant having taken 
possession of the prope tv under an agree
ment with plaintiff, which had never been 
terminated, to hold the property for him 
and to account t » him fur it. Pick v. 
I.dwards, 3 Kq., p. 110.

MAGISTRATE.
See JUSTICES OF THE PEACE.

MALICIOUS PROSECl TION 
XM) FALSE IMPRISONMENT

I. Defined.
II. Remedy.
III. Evidence.
IV. Damages.

1. Defined.
NO CASES.

II. Remedy.

Action against magistrate acting with
out jurisdiction —In an action for fal e 
imprisonment where the justice who issued 
the warrant acted wholly without juris
diction, proof of malice or want of probable 
cause is unnecessary.—A complaint in 
writing under oath for a search warrant 
under which a warrant was issued, and 
goods named therein were found in the 
possession of the accused, will not justify 
arrest without any further or other com
plaint. Melanson v. LiiVigne, 37, p. 539.

Action against peace officer. Notice of
- In an action lor fake imprisonment, the 
defendant, acting as a peace officer under 
the criminal code, is entitled to notice of 
action under section 97b, if he honestly 
believed the plaintiff had committed a 
fch nv.—'Tlic bona fides of the defendant's 
belief is a question of fact, and must be 
submitted to the jury, if any facts exist which 
could gi\e rise to an honest belief. -The 
reasonableness of the I chef is not material. 
(Per Ilaiiingtoii, Landry, Barker and Mc
Leod J J., 'I tick C. J. dissenting). While 
v. Hamm, 3ti p. 237.

Arrest under illegal warrant - The de
fendant, a justice of the peace, without any 
infottuition having been laid before him, 
issued a warrant against the plaintiff for 
peddling without a license, contrary to C. S. 
1003, e. 175.- A constable arrested the 
plaintiff under the warrant, but before doing 
so asked him to exhibit his license, which 
the plaintiff could nut do.—In an action fur 
false arrest defendant sought to justify 
under s. 0 of the Act, but, held (per Barker, 

|., McLeod, White and Barry J J., Landr> 
J. dissenting), that although the defendant 
was liable to arrest under <. b, the warrant 
was issued without, jurisdiction and the 
arrest having been made thereunder, defend
ant wa> liable. MeCalherin v. Janter, 41,

Canadian Government Railways—In
order to justify a conductor under rule 
13b of the "Rules and Regulations for 
Government Railways" in arresting a pas
senger, there must be evidence that lie was 
annoying other passengers, and abusive 
language to the conductor is not in itself 
evidence of such annoyance.—The circum
stances of this case did not justify the 
defendant handcuffing the plaintiff. -Held 
(per Barry and McKeown JJ.), a conductor 
may handcuff only when a prisoner has 
attempted to escape, or it is necessary in 
order to prevent him doing so.— Held (per 
Barker C. J., Landry and White JJ.), a 
conductor might be justified in using hand
cuffs for the protection of passengers. Mc
Allister v. J (din son, 10, p. 73.

Functions of judge and jury—In an
action for malicious prosecution, the question 
of reasonable and probable cause is for 
the judge.—The jury may be asked to
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find oil the facts from which reasonable 
and probable cause may be inferred; but 
the inference from the facts found must be 
drawn by the judge. Peck v. Peck, 35, p.
484.

In an action for malicious prosecution the 
question of malice is for the jury exclu lively. 
—The question ol reasonable and probable 
cause is for the judge to determine, but if 
the facts are in dispute they must be tound 
by the jury, and one essential fact for the 
determination of this question is as to the 
belief < f the prosecutor in the guilt of the 
accused. Dugay v. Myles, 42, p. 2t»5.

Infant, Execution against—An execu
tion issued out of a magistrate's court on 
a judgment by default against an infant on 
his promissory note is a goixl answer to 
an action for false imprisonment under the 
execution. McGaw v. risk, 38, p. 354.

International law Sovereign powers
The civil liability arising out of a wrong 
derives its birth from the law of the place, 
and its character is determined by that law.—■ 
Therefore, the plaintiff, an alien, being un
lawfully within the United States territory 
in violation of an act of Congress, and a person 
liable to be deported, has no right of action 
in this Court against an officer of the United 
States government for his arrest in, and 
deportation from, that country. —By inter
national law, and apart from any civil 
e i act ment, a sovereign state has the right 
at its pleasure to exclude or deport any alien 
from its dominions; therefore no action will 
lie in a British Court against an official 
exercising that right at the command and on 
behalf of the state of which he is the servant. 
Papageorgiouv v. Turner, 37, p. 449.

Malice -Where T. Co. by a regular pro
cess issued out of a court of competent 
jurisdiction, caused the arrest of McD. for 
debt in a civil proceeding, which debt had 
been paid before action commenced, held, 
in the absence of malice, no action would 
lie against T. Co. for false arrest. Mc
Donough v. Telegraph Puh. Co., 39, p. 575.

Malice—Failure to prosecute civil ac
tion. — In an action for taise imprisonment 
and malicious prosecution it appeared that 
the defendant had taken proceedings before 
a magistrate to collect the value of a piece 
of timber belonging to him which the plain
tiff had taken without his knowledge or 
consent; that without prosecuting the civil 
proceedings to a conclusion the defendant, 
on the advice of counsel after informing 
him of all the facts, laid an information 
against the plaintiff for stealing.— Held, 
on a motion for a new trial, that it did not 
necessarily follow from the fact that the 
defendant took civil proceedings with a view 
of collecting from the plaintiff the value 
of the timber that that was the motive of 
the subsequent criminal prosecution apart 
from an\r idea of bringing the plaintiff to 
justice, and therefore malicious. Priest v. 
McGuire, 43, p. 4ti9.

Malice—Honest belief in facts alleged 
—Advice of Counsel—In an action for nn 
licious prosecution for charging the plaintiff 
with keeping a bawdy house, the fact that 
the defendant, owing to the mistaken idea he 
entertained as to what in law constituted a 
bawdy house, honestly believed, and under 
all the circumstances was reasonably justifie 1 
in believing, the charge to be true is no 
defence, nor is the fact that the defendant 
acted bona fide and under the advice of 
the clerk of the peace and of counsel of itself 
enough to afford a good defence, the jury 
having found that the defendant acted from 
mnli bus motives.— Crocker v. Storey, 43,

Malice—Use of name—Ulterior motive—
In an action for false arrest and malicious 
prosecuti n, it appeared that one Cox, acting 
as cashict for the de!co l int company, 
believing that he had overpaid the plaintiff, 
an employee of the defendant company, 
#10!) cause 1 him to be arrested by the de
fendant c impany in an action in the County 
Court. —The de'endant company had charged 
Cox with the #100 and made no dein in I upon 
the plaintiff for the am >unt and while it did 
not autli irize Cox to issue the capias it 
permitted the action to proceed an 1 paid 
the costs o- judgment being given for the 
present plaintiff.—On the trial of this action 
the jury found in answer to questions, that 
Cox, when he cause! the plaintiff to be ar
rested, honestly believed that lie had over
paid him #10!), but that he did not have 
reasonable grounds for such belief ; that he 
was not actuated by malice in making the 
arrest, but did not take reasonable care to 
inform him self of all the available facts, and 
assessed the damage in the event of a verdict 
being ordered for the plaintiff at $2,">l).— 
Upon these findings the learned judge found 
reasonable and probable cause and ordered 
a verdict to be entered for the defendant.— 
Held {per McLeod C. J. and Grimmer J., 
Barry J. dissenting), on an application to 
set aside the verdict and enter a verdict 
for the plaintiff and failing that for a new 
trial, that the verdict was properly entered. 
— Held (per Barry J.), that the defendant 
company, by continuing the proceedings in 
the County Court action and permitting 
the use of its name, ratified the act of Cox 
in causing the arrest, and the jury, on proper 
direction, must have found the company 
(having no interest in the matter) acted 
from some indirect motive and therefore with 
malice against the plaintiff, and the verdict 
should be set aside and a verdict entered 
for the plaintiff for the damages found with 
costs.- - Held (per curium), that the defend
ant cjmpany, by permitting its name to be 
used in the action in the County Court, was 
estopped from setting up that it did not 
authorize the action and arrest. Landry 
v. The Bathurst Lumber Co. Ltd., 44, p. 374.

Municipal corporation -Acts of agents
•—A municipal corporation is liable to respond 
in damages for the act of its secretary-treas
urer in sending to a collecting justice the
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v, no of the plaintiff as having mai le default 
in the payment of a rate, which had been 
illegally imposed upon him, at the same 
in n’t- instructing the justice to enforce pay- 

, it of the s.une which the justice did by
ling an execution against the plaintiff, 

in 1er which, for want ot' goods and chattels 
whereon to levy, he was lodged in prison. 
Mellon v. Municipality of Kings County, 35,

153.

A municipal corporation can not be made 
• answer in damages for the unlawful acts 
.i une of its police officers while attempting 

perform a public duty.—The plaintiff, 
temporarily in the town of C. collecting 
ubseriptions for a newspaper, was arrestel 
x a police officer of the town for a breach 

■! one of its by-laws, which required all 
persons, tv t ratepayers of the town or resi- 
lents of the county of N., to pay a license 
ire before engaging in any calling, occupation 
or employment in the said town.—The arrest 
was made by the officer without any war- 
i.mt, and the plaintiff was only released 
upon his paying to the town treasurer the 
lev demanded, which was retained.— !• 
,m action for false imprisonment again . 
i !v town for the allege 1 unlawful arrest by 
the police officer, it was held, following 
McCleave v. City of Moncton (35 N. B. R. 296 
and 32 S. C. R. 106), that, assuming the arrest 
! i have been unlawful, the doctrine of 
respondeat superior did not apply, and the 
town was not liable.— Held, further, that 
the fact that the police officer in making 
t he arrest was endeavoring to enforce a by-law 
of tlie town made for revenue purposes only 

■ a not sufficient to take this case out of 
the rule laid down in the McCleave case; 
and that the payment of the license fee to 
the town treasure r, and its retention by him, 
in the absence of any evidence of knowledge 
mi the part of the town of the circumstances 
surrounding such payment and retention, 
was ni proof cf any • ention on the part 
of the town to ratib ne acts of the police 
officer.—(Per Tuck J., Landry, Barker, 
McLeod and Or. .ry JJ., Hanington J. 
dissenting.) IT rae v. The Town of
Chatham, 37, f

Municipal corporation, Officers of
The plaintiff was arrested under an illegal 
warrant for dog taxes issued by the town 
treasurer of Marysville and executed by a 
provincial constable.—The plaintiff gave 
notice of action under 49 Viet., c. 25, s. 84, 
directed to the defendants jointly, describing 
one as town treasurer of Marysville and the 
other simply as constable, and setting out 
specifically the acts complained of on the 
part of each.—Plaintiff then sued defendants 
jointly for false imprisonment.—A defence 
by statute that the defendant “lawfully 
acted by virtue of his office" is sustainable 
"illy where the act in question was done 
“lawfully" so far as the other party is con
cerned.—The Act respecting Protection of 
Constables, C. S. 1903, c. 64, does not 
apply here because the town treasurer hail 
no authority by law to issue the warrant

under which the constable acted. Morkey 
v. Sloat, 41, p. 235.

Pleading - Determination of prosecu
tion—In an action lor malicious prosecu
tion a statement in the declaration that the 
plaintiff was di.-charged from custody under 
a habeas corpus order whereby tne pro
secution was determined is not a sufficient 
allegation of the determination of the 
prosecution and is bad on demurer. Mc
Kinnon v. The McLaughlin Carriage Co. 

Ltd., 37, p. 3.

Probable cause—In an action for mali
cious prosecution and false imprisonment, it 
was prove! on the trial that the plaintiff 
and one L. were fellow-passengers on the 
defendants’ road.—L. complained to an 
officer of the company that a revolver 
had been stole i from his valise.—The plaintiff 
had been seen by an official of the détendant 
company at one of the stations to take some
thing from L.’s valise.—L. made a charge 
of theft against the plaintiff, and he was 
arrested by a constable appointed by the 
government on the recommendation of the 
defendants, and employed by them for duty 
on their road and paid by them.—The pro
secution was ctrried on by L. but at the 
instance an 1 with the assistance of the 
officer making the arrest and other con
stables in the employment of the defendants. 
—After an investigation by a magistrate 
the plaintiff was discharged.— Held (per 
curiam), that the evidence showed probable 
cause lor the arrest and prosecution and 
defendants were not liable.— Held, also 
(Landry J. doubting), that if there was want 
of probable cause the evidence failed to 
connect the defendants with the prosecution 
and imprisonment so as to make them 
responsible. Dennison v. Canadian Pacific 
Rwy., 3d, p. 250.

In an action for malicious prosecution 
and false imprisonment where tne circum
stances connected with the offence with 
which the pi fintiff was charged in no way 
pointed to him as the guilty person, and 
the defendant (informant ) interfered at the 
time of the arrest and failed to prosecute, 
want of probable cause may be inferred. 
Savage v. Breton, 37, p. 240.

Probable cause—Ordering a nonsuit to 
be entered on an appeal from the Count.’ 
Court. See Miller v. Hunter, 36, p. 330.

Statutory proviso no excuse—It is
no answer to an action for malicious pro
secution, that the conviction against the 
accused (plaintiff) was quashed by reason 
of a proviso in the statute creating the 
offence excusing the act charged. Peck 
v. Peck, 35, p. 484.

III. Evidence.

Action against justice—In an action 
against a justice for false arrest and im-
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irisonment under an illegal warrant, the 
ullowing evidence is inadmissible: 11 ) evi

dence of the character of the informant 
upon whose information the warrant was 
issued; (2) evidence <>f injuries received 
by the plaintiff at the hands of the informant. 
(Per Landry, White, Barry and McKeown 
JJ.) Held (per Barker C\ J. and McLeod 
.1.), the admission of such evidence caused 
no substantial wrong or miscarriage in this 
action. Campbell v. Walsh, 40, p. ISO.

Damages. Evidence in mitigation of
In an action for false arrest and imprisonment, 
the plaintiff may be cross-examined as 
to Ins having been arrested for drunkenness 
eight years previously, in mitigation of 
damages. McAllister v. Johnson, 40, p. 78.

Death of witness Admissibility of 
record -The evidence of a witness taken 
before a magistrate on a criminal charge 
is admissible in an action for malicious 
prosecution founded on that charge, where 
the witness, at the time of the trial, is dead. 
Peck v. Peck et ul, 35, p. 4SI.

Malice, Inference of -In an action for 
malicious prosecution actual malice need 
not be proved, but may be inferred from the 
absence of reasonable and probable cause. 
Peck v. Peck, 85, p. 4SI.

Suit against magistrate acting with
out jurisdiction In an action of false 
imprisonment brought against a magistrate, 
who without jurisdiction had committed to 
prison the plaintiff for making default in 
the payment of a fine imposed upon him for 
selling liquor without a license, evidence 
was offered and admitted in proof of the 
plaintiff's innocence of the charge. Held, 
that the evidence was properly received and 
that the plaintiff, in order to prove his 
innocence, was not confined to such evi
dence as had been given before the magis
trate on the trial of the information. LaBelle 
v. McMillan, 84, p. 4SS.

IV. Damages.

Expenses The expense to which a party 
complaining may have been put by an illegal 
arrest is a proper clement of damage. Mela ti
son v. La Vigne, 87, p. 589.

Quantum of damages -In an action 
for false imprisonment where the person 
or character of the plaintiff are injured a 
new trial will not be granted on the ground 
of excessive damages unless the verdict 
is so large as to satisfy the Court that it 
was perverse and the result of gross error, 
or unless it can be shown that the jury 
acted from undue motives or misconception.

In considering the amount of the damages 
in such an action the jury may take into 
consideration the plaintiff's loss of time and 
interruption of business, bodily and mental 
suffering, indignity, circumstances of family, 
condition of the gaol, costs of obtaining
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release for which the plaintiff is liable al
though not actually paid, and in addition 
and distinct from the foregoing, the illegal 
restraint of plaintiff's personal liberty. 
Markey v. Stoat et al, 41, p. 285.

Verdict Semble:—If the verdict is gen
eral, and all the damages might have been 
recovered on either count, the Court will 
not grant a new trial, but will, if necessary, 
direct the verdict to be entered on the 
count sustained by the evidence. Savage 
v. Breton, 87, p. 240.

MANDAMUS AND PROHI
BITION

Mandamus.

Hoys’ Industrial Home — Duty of 
chairman to issue warrant In an appli
cation for a mandamus to the chairman of 
the Boys’ Industrial Home to compel him 
to issue his warrant to deliver to the custody 
of the superintendent a boy sentenced to a 
term of imprisonment in the home under 
an act of the parliament of Canada, 56 
Viet., c. 88, it appeared that s. 6 of the said 
act authorizes the jailer to retain the boy 
"until there is presented to such jailer 
a warrant from the chairman of the governing 
board (which warrant the chairman is hereby 
authorized to issue under his official seal) 
requiring the sheriff or a constable or other 
officer to deliver such boy to the superin
tendent of such industrial home," and that 
section of the provincial act, 56 Viet., c. 16, 
says: "the said chairman may thereupon 
referring to what hall prêt ede the issuing 

of the warrant) issue his warrant," etc.- 
Ileld I per Tu. k C. J., Ilanington, Landry, 
McLeod and Gregory JJ.), that the words 
"i - hereby authorized*' in section 6 and 
"may" in section t) are not only enabling 
words but imperative as well, and the 
chairman has no discretionary power as to 
the issue of the warrant. -That the chairman 
was not justified in refusing to issue the 
warrant because the certificate of sentence 
did not contain all the items of information 
specified in schedule “A" of the provincial 
act. Ex parte The Attorney General; In re 
Goodspeed, 36, p. 91.

Canada Temperance Act -A mandamus 
will be issued compelling a County Court 
judge to proceed with a scrutiny of ballots 
in an election for the repeal of the Canada 
Temperance Act even though some boxes 
are lost or stolen. Ex parte Le Blanc, 34, p. 88.

Civic election recount City of Fred
ericton By the Act 22 Viet., c. 8, s. 24, 
it is provide 1 that any candidate or an 
elector dissatisfied with the decision of the 
presiding officer in any election for mayor, 
etc., in the city of F. may, within ten days 
after the election, make application in writing 
through the city clerk to the council, setting 
forth the cause of complaint and demanding 
an investigation thereof, and by s. 11 of the
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amending Act 26 Viet., c. 33 (1863) it is 
provided that no petition complaining of 
an undue election snail be enquired into by 
the city council unless within two hours 
after the declaration a protest against the 
return be delivered to the presiding officer 
stating the grounds of the protest; and con- 
tines the inquiry to the grounds- stated in 
the protest.— Held, on an application for 
a mandamus, that the city council was not 
justified in refusing to grant an investigation 
i in a protest filed demanding a recount of 
the ballots cast, and assigning as a cause 
of complaint that certain ballots were ac
cepted which were illegal in that they were 
not in accordance with the law relating to 
elections in the city of F., on the grounds 
that the council had no jurisdiction to hold 
a recount, and that there was no specific 
statement of grounds in the protest. Ex 
parte Farrell, 42, p. 478.

Commissioner of City Court of Monc
ton to issue writ before costs were paid-
G. having applied to the commissioner of 
the City Court of M. for a summons, was 
refused unless he first paid the fee for the 
issuing thereof.—Relying upon a recom
mendation in a report of the finance committee 
of the city council of the said city, which was 
received and adopted by the council, G. then 
moved the Court for a rule nisi calling 
upon the commissioner to shew cause why 
a mandamus should not issue to compel 
him to issue the summons without the fee 
being paid or tendered in advance.—The 
recommendation was as follows: "Your com
mittee would recommend that hereafter any 
and all claims within the jurisdiction of 
said Court may be sued and judgment therein 
taken without the payment of costs in 
advance, but that the same be retained 
out of the first moneys e< llectcd on the 
judgment."- - Held, (1) that, as the com
missioner was an appointee and servant 
ef the Crown, and in no way responsible 
to the said city or under its direction or 
control, the city could not by resolution 
create any duty or obligation upon the 
commissioner to issue the summons without 
the fee therefor being prepaid; and (2) 
that the report and its adoption amounted 
to nothing more than a recommendation 
to the commissioner, which he was at liberty 
to act upon or not according to his discretion. 
F.x parte Grant, 35, p. 45.

Fisheries Act — Mandamus to issue 
warrant for costs when penalty remitted

Section 18 of the Fisheries Act as amended 
by the act of 1868, enacts: "Except as herein 
otherwise provided, every one who violates 
any provision of this act or of the regula
tions under it shall be liable to a penalty 
not exceeding $100 and costs, and, in default 
-if payment, to imprisonment for a term not 
exceeding three months, and any fishery 
officer or justice of the peace may grant a 
warrant of distress for such penalty and 
costs."—R. was convicted under this sec
tion, and fined $20 and costs.—Both fine

and costs were remitted under sub-s.. 6 
of s. 18, which provides that: "Persons 
aggrieved by any such conviction may 
appeal by petition to the minister of marine 
and fisheries who may remit penalties and 
restore forfeitures under this Act."—G., 
the prosecutor, applied to the convicting 
magistrate for a warrant of distress for 
the costs, claiming the minister of marine 
and fisheries had no power to remit the 
costs.—The magistrate refused to issue 
the warrant, and a mandamus was moved 
for — Held (per Tuck C. J., Hanmgton 
and McLeod JJ.), that the minister had no 
power to remit the costs, and it was the 
duty of the magistrate to issue the warrant 
of distress for their recovery, and that the 
mandamus should go.— Held {per Barker 
and Gregory JJ.), that the penalty having 
been remitted, the magistrate had no power 
to proceed to collect the costs, or, at all events, 
his right was so doubtful that the Court, in 
the exercise of its discretion should refuse 
the mandamus.— Held {per Landry J.), 
that as in the section in question the term 
"penalties" included the costs as well as 
the fine, the writ ought not to issue. Fix 
parte Gilbert, 36, p. 492.

Liquor License Act—See Ex parte Stavert, 
39, p. 6 and 39, p. 239.

Mandamus, Writ of, against public 
officials. How worded l lu commission
ers of sewers in the parish of Hopewell, 
api>ointe<l under C. S. 1903, c. 159, act for 
the whole parish and have power to assess 
the owners of any marsh lands therein for 
work done under s. 168, although such 
marsh lands may not have been set off as 
a district under s. 3 of the Act, and man
damus will lie to compel such assessment.— 
'Flic fact that a new set of commissioners 
were elected after the application for man
damus but before judgment, would not 
prevent the granting of the writ, which went 
to “the commissioners of sewers for the 
parish of H." Ex parte Dixon et al, 41, p. 133.

Municipality, Action against, re bond 
issue Whether in an action against the 
municipality of G. on bonds issued on behalf 
of the parish of Bathurst under 41 Viet., 
c. 102, tne proper remedy was not by motion 
for a mandamus to compel the municipality 
to assess the parish of B. for the amount, 
of the loan and interest. Grimmer v. Muni
cipality of Gloucester, 35, p. 255.

School property, Obtaining payment 
of lien against—Property held by trustees 
for school purposes under the provisions of 
the Schools’ Act, C. S. 1903, c. 50, is not 
Crown property and therefore not exempt 
from the operation of the Mechanics’ Lien 
Act, although such property is not liable 
to lie sold under execution.—An order for 
the payment of money under the Mechanic's 
Lien Act can be enforced in the same way 
as a judgment by compelling the school 
trustees to make an assessment. Trustees
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School District No. H Parish of Havelock v. 
Connelly et al, 41, p. 374.

Schools, Right of attending public—
M. owning anil working a farm in School 
District No. 10 moved his family to District 
No. S and took up his residence there, al
though occasionally spending a part of his 
time at the farm. -The trustees of District 
No. 8 refused to allow his children to attend 
school, although the applicant had notified 
them of his change of residence, and had 
asked to he assessed for school purposes.— 
Held, that a mandamus should issue to 
compel the trustees to allow his children 
to attend school. Ex parte Miller, 34, p. 318.

Seweri. Civic by-law re entering - The
city of M. by its act of incorporation is 
authorized to levy on the owners of lots 
frontage fees for sewers, and to collect 
them as ordinary city taxes; the act also 
gives authority to make by-laws to regulate 
the way and manner of entering the sewers, 
and to prevent the entry of any sewer unless 
the entry and frontage fees were lirst paid.— 
A by-law was made providing that no 
person should enter any public sewer until 
all entry and frontage fees were paid.—E., 
the owner of a lot by purchase from the 
sheriff under an execution by the city of 
M. for general city taxes (not frontage 
fees) on which frontage fees had been rated 
against a former owner and not paid, applied 
for a mandamus to compel the city to grant 
him a permit to enter a sewer without pay
ment of the frontage fees.— Held, refusing 
the mandamus, that the city could not 
be compelled to issue the permit until the 
fees were paid, even though they had lost 
the right to enforce payment against the 
owner of the lot. Ex parte Edged, 3d, p. 
224.

Writ of Prohibition.

Justice of the peace—An information 
for assault was laid before S., justice of 
the peace for A. county; after summons 
issued an order nisi of prohibition was 
served on him at the instance of the defend
ant and no further proceedings were taken 
before him.— B., another justice for the 
county having been requested by S. to hear 
the charge, took another information and 
issued a summons.—On the return of the 
summons the defendant's attorney who 
was clerk of the peace, advised B. that he 
had no jurisdiction, and B. thereupon 
refused to proceed.—An information was 
then laid before R., another justice of the 
peace for A. county, who was requested 
by S. to act after B., had declined to proceed. 
—An order nisi of prohibition having been 
granted against R., held, that the three 
justices had concurrent jurisdiction and 
as S. and B. were not bona fide, proceeding 
in the matter, there was no ground for inter
fering with R. Ex parte Peck, 39, p. 274. 
See also at 39, p. 131.

Liquor License Act License Issued 
without jurisdiction A writ of pro
hibition i< the proper remedy tc restrain 
the issuing of a license where the coni- 
misMcneis act without jurisdiction, and may 
be issued after the certificate for a licence 
has been granted. Ex parte Lowly 1900
l.unreported) followed.—Semble, an affidavit 
cannot be u>cd in support of an application 
for a writ of prohibition, if it is sworn before 
a commi • ioner who is a partner in a firm 
ot attorneys acting in the matter as attorneys 
for the applicant. Ex parte Demmings-, 
Re License Commissioners of Victoria, 37,

Municipal election, Protest against 
Special meeting to hear report of com
mittee.—A by-law of a municipality re
specting elections provided that an elector 
might file a protest against the election of 
a councillor with the county secretary within 
twenty days after the election; that the 
protest so filed should lie read lief ore the 
council on the first day of the first session 
after the election, and in ease a majority 
of the council considered there was sufficient 
ground of complaint it should appoint a 
committee of three members to examine 
into the matter and rejxirt to the council.— 
The by-law also provided that the council 
might adjourn the investigation from time 
to time.— Held, where a protest was filed 
and read before the council, and a com
mittee appointed as provided by the by-law, 
and the council adjourned without receiving 
a report from the committee or adjourning 
the investigation, the Court refused a rule 
for a writ to prohibit the council from pro
ceeding to hear and determine the protest 
at a special meeting called for that purpose. 
Ex parte Murchie, re Kerr, 42, p. 475.

MARRIAGE.

See HUSBAND AND WIFE.

MASTER AND SERVANT.
I. The Contract.
II. Wages.
III. Special Statutes.
IV. Duties and Rights.

1. OF MASTER. (SeeNEGLIGENCE.)
2. OF SERVANT. (See NEGLI-

O BN< B.)
3. OF THIRD PARTIES.

5ee NEGLIGENCE — PRINCIPAL AND 
AGENT.

I. The Contract.

Common employment — (See NEGLI
GENCE.)
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Risks assumed by servants — (5e« 
NEGLIGENCE).

Termination of agreement — Quan
tum meruit—Some time previous to the 
ycir 1891, a verbal agreement was entered 
into between the plaintiff and the defend
ant, under which the plaintiff was to be 
employed in the care and management of 
the defendant's business, and in return 
the defendant was to afford the plaintiff 
support and maintenance during the defend
ant's lifetime, and at his death was to give 
to him one-half of a certain island belonging 
to the defendant.—The plaintiff entered upon 
his duties and continued to perform his 
side of the agreement until the month of 
August, 1897, when by an injunction order, 
issuing out of the Equity Court, made in a 
suit in which both the plaintiff and the de
fendant were parties, he was restrained from 
any longer interfering with the cure or 
management of the defendant’s business 
and was compelled to quit the island.—He 
accordingly handed over to one B., who was 
acting under a power of attorney from the 
defendant, all the property cf the defendant 
in his possession, and, treating the conduct 
of the defendant as equivalent to a revision 
of the agreement, in the same month of 
August brought an action against the de
fendant for the value of his services during 
the six years previous to the issuing of the 
injunction order.—The jury in answer to a 
question put by the learned judge who tried 
the case replied that the détendant had 
annulled and put an end to the agreement 
on the 3rd of August, 1897, the day the in
junction order was issued, and a verdict was 
found for the plaintiff.—In December, 
1897, some months after the commence
ment of the action, the defendant made a 
deed of the island in question to B. upon 
certain trusts, the nature of which did not 
appear in evidence.—Upon a motion for 
a nonsuit, pursuant to leave reserved at 
the trial, held (per Landry, Hanington, 
Barker and VanVVart JJ.), that although 
neither the obtaining of the injunction 
order nor the making of the deed to B. was 
sufficient to sustain the finding of the jury 
as to the annulment of the agreement, and 
the plaintiff ought, therefore, in strictness 

be non-suited, yet as there was a point 
of view of the facts which had not been 
presented to the jury and under which the 
plaintiff might be entitled to recover on a 
quantum meruit, the case should be further 
investigated, and there should theiefore 
be a new trial.—Held (per Tuck C. J. and 
McLeod J.), that as there was no agreement 
proved that could be enforced during the 
lifetime of the defendant, and that as the 
obtaining of the injunction order was not 
sufficient to support the finding of the jury 
that the defendant had cancelled and put an 
end to the agreement, the plaintiff should 
be non-suited. Frye v. Frye, 34, p. 569.

Wrongful dismissal, Action for, or 
quantum meruit —If an employee, claim
ing he has lieen wrongfully dismissed under

a contract of hiring, elects to treat the 
contract at an end and brings an action on 
the quantum meruit for his services, a sub
sequent action on the same contract for 
damages for wrongful dismissal will be 
stayed. Gregory v. Williams et al, 44, p. 204.

2. Wages.

Agreement to divide fees of office—
In a suit for account, plaintiff stated that 
he was appointed deputy sheriff by the 
defendant, under an agreement that he 
was to have half of the net receipts of the 
sheriff’s office.—The defendant stated the 
agreement to be that the plaintiff was to 
have one half of the fees from writs and 
executions only.—On the probabilities of 
the evidence the Court found in favor of 
the defendant's version of the agreement.— 
Of the receipts in which under this finding 
the plaintiff might lie entitled on discovery 
to share, the fees in one case, amounting 
to $33 alone remained undivided.— Held, 
that the bill should not be dismissed.— 
Reference ordered and costs reserved. Haw
thorne v. Sterling, 2 Eq., p. 503.

Profit sharing as part wages—Statute 
of Frauds—On an application for an ac
counting, the plaintiff alleged that under 
an agreement he and the defendant had 
entered into, he was to manage a business 
carried on in their joint names, be paid 
twelve dollars per week and receive one- 
quarter of the net profits at the end of the 
year.—The defendant denied the plaintiff 
was to receive one-quarter of the net profits, 
and alleged that the agreement was that 
the plaintiff was to be paid twelve dollars 
per week and have the right to buy a one- 
quarter interest at the end of the year.— 
Held, that the facts showed that the contract 
made was as alleged by the plaintiff and that 
he was entitled to an accounting.— Held, 
that the Court was inclined to be of the 
opinion that the plaintiff and defendant 
were partners as between themselves, but 
if such was not the case and the agreement 
between them was simply a contract of hire, 
it was not barred by the Statute of Frauds, 
as the plaintiff had performd his part of 
the agreement. Orchard v. Dykeman, 43, 
p. 181, C. D.

3. Special Statutes.

Canada Temperance Act—Liability of 
master—The president of an incorporated 
company, who hired the clerks and nad the 
entire management of the business, was con
victed of selling liquor, contrary to the

Provisions of the second part of the Canada 
'emperance Act, where the sale had been 

made by a clerk presumably acting under 
general directions received bv him from 
the president.—Conviction affirmed (Van- 
Wart dissenting). Ex parte Baird, 34, p. 213.

See also R. v. Holyoke, Ex parte McIntyre, 
42, p. 135.
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Canada Temperance Act —Question of 
authority to sell—Where a person is 
accused of an offence under the Canada 
Temperance Act, the question whether the 
sale of the liquor was made by the consent 
or contrary to the order of the defendant is 
for the magistrate. Ex parte Flanagan, 34, 
p. 577.

Liquor License Act, C. S. 1903, c. 22—
A livery stable is a place within the meaning 
of section 99 of the Liquor License Act, in 
which proof of a sale by a person employed 
by the occupant may make the occupant 
liable to a penalty under the act, though 
there be no proof that the offence was 
committed with his authority or by his 
direction. K. v. McQuarrie, Ex parte Rogers, 
37, p. 374.

Workmen's Compensation Act — Ef
fect of The Workmen's Compensation for 
Injuries Act, C. S. 1903, e. 140, as amended 
by S Edw. VII, c. 31, simply places a work
man on the same fooling as a licensee, taking 
away from the master all defences based 
on the rule of common employment etc. 
Campbell v. Donaldson et al, 40, p. 525.

MECHANICS’ LIENS.
Practice Disputing claim of lien—

The certificate granted by the judge under 
s. 40 of the Mechanics’ Lien Act, C. S. 1903, 
e. 147, is, when registered, the commence
ment of pr< ceedings required by s. 22 of 
the Act.—When a notice disputing lien is 
tiled, under s. 45, the Court must first 
determine at a separate hearing the question 
raised by the notice, and afterwards if 
the lien is allowed proceed to take the 
accounts.—At a hearing upon a disputed 
claim i f lien, under s. 45 of the Mechanics' 
Lien Act, C. S. 1903, c. 147, no proper 
evidence was offered of the existence or 
line prosecution of the lien, but defendant 
did not object to the evidence or take out 
a certificate under s. 45, and appeared later, 
when the accounts wet e being taken, without 
objection.—It appeared on the face of the 
proceedings that the lien had not been 
prosecuted within the statutory period — 
Held, defendant by his failure to object to 
the evidence did not waive the necessity of 
jroof that the lien was in existence and had 
>een duly prosecuted and an order allowing 

the lien was set aside. Boucher v. Belle- 
Isle, 41, p. 509.

Practice Section 30 of Act -The affi
davit or statutory declaration of the con
tractor or his agent required by section 30 (1) 
of the Mechanics' Lien Act, C. S. 1903, c. 
117, that all persons who have been em- 
iloyed on the work and entitled to wages 
lave been paid in full up to and inclusive 

of the 14th day previous to such declaration 
is not a condition precedent to a lien by a 
contractor on a completed contract, and an 
order of the judge of the Gloucester County

Court dismissing a claim of lien because 
such affidavit or declaration had not been 
given to the respondent company was set 
aside. Brown v. The Bathurst Co. Ltd., 
43, p. 527.

School buildings -Property held by 
trustees for school purposes under the pro
visions cf the Schools' Act, C. S. 1903, c. 50, 
is not Crown property and therefore not 
exempt from the operation of the Mechanic^' 
Lien Act, although such property is not liable 
to be sold under execution.—An order for 
the payment of money under the Mechanic's 
Lien Act can be enforced in the same way 
as a judgment by compelling the School 
Trustees to make an assessment. Trustees 
School District No. S, Parish of Havelock v. 
Connely et al, 41, p. 374.

MEDICINE AND SURGERY.
Physicians.

Agreement re practice Registry
—The plaintiff was a physician practising 
at Sussex, and in receipt of a large income. 
—Having occasion to remove from the 
province, he entered into an agree
ment with the defendant, a physician, 
to lease to him a part of his (the plaintiff’s) 
house including offices, for two years from 
July 1st, 1894. An annual rental was 
reserved.—The defendant covenanted that 
at the end of the lease he would either 
purchase the house at a named sum, or 
would forthwith leave and depart from 
the parish of Sussex, and would not for a 
period of at least three years next there
after reside in said parish, or practise thereat, 
either as physician or surgeon, or act directly 
or indirectly as partner or assistant to 
or with any other physician or surgeon 
practising in said parish or elsewhere within 
ten miles thereof, and that lie would, at 
least three months before the end of the 
said term, give the plaintiff notice in writing 
whether lie would so purchase or would 
depart from Sussex.—It was provided that 
if at the end of the term the plaintiff did 
not wish to sell he could return to Sussex 
and resume practising, in which case the 
defendant might remain and practise in 
Sussex.—The plaintiff covenanted that he 
would on or before July 1st, 1S94, repair 
the roof of the house, and that from that 
date he would cease to practise in the parish 
of Sussex for two years, and that if the 
defendant purchased the house and lot 
as aforesaid, lie would not practise in Sussex 
for three years from said date.—Repairs 
to the roof were not made until January, 
1S95, and were found to be insufficient, 
and it was not until the fall of 1S95 that 
the matter was attended to, when a new 
roof .was put on.—At the time the defendant 
went into possession July 1st, 1891, he was 
aware that the repairs had not been made, 
and lie raised no objection to the plaintiff’s 
default.—At the time of the agreement 
the plaintiff was not a registered physician.
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though he had been registered a year before, 
anil was entitled to be registered on payment 
of the annual fee.—At the end of the lease 
the defendant declined to purchase the 
property or discontinue to practise at Sussex.

In a suit for an injunction to restrain the 
defendant from practising and residing 
at Sussex, in the terms of his covenant, 
held, (1) that the agreement was not invalid 
is being in restraint of trade, and contrary 
to public policy; (2) that there had been a 
waiver by the defendant with respect to 
the time of performance of plaintiff’s cove
nant to make repairs, and that its per
formance was an indépendant covenant 
and not a condition precedent to the per
formance by the defendant of his covenant; 
Cl) that it was immaterial that the plaintiff 
was not a registered physician at the time 
of the agreement; (4) that defendant's 
covenant was supported by consideration; 
(5) that the defendant should be enjoined 
from residing at Sussex as well as from 
practising there. Ryan v. McNichol, 1 
Eq., p. 487; 34 N. B. R., p. 391.

I.ocal Boards of Health, Services ren
dered to—A medical practitioner employed 
by the local board of health of the city 
of Moncton tc attend to cases of small-pox, 
cannot recover for his services in an action 
against the city.—The Public Health Act, 
IS! 1,8 (til Vi\'t., c. 33) imposes upon the 
cities or municipalities, wherein local hoards 
of health are established, no liability, which 
van be enforced In- action, for the expenses 
or contracts of such boards. Cruise v. The 
City of Moncton, 35, p. 24!).

Negligence—In an action against a 
surgeon for not exercising ordinary care 
and skill in treating the plaintiff for an 
injury to his arm, caused by his being 
accidently thrown from his sleigh, the 
learned judge who tried the case non-suited 
the plaintiff on the ground that as neither 
the plaintiff nor any of his witnesses was 
able to say that the arm was dislocated as 
a result of the accident, and as both the 
defendant and another surgeon who was 
called in by the defendant and examined 
the arm three weeks after the accident 
swore that it was not dislocated, and as 
the dislocation, which was sworn to exist 
a year and nine months after the accident 
by a third surgeon whom the plaintiff 
consulted, and which was admitted to exist 
at the time of the trial, more than three 
years after the accident, might have been 
the result of disease, as was shown by the 
evidence of several expert witnesses, there 
was no evidence to leave to the jury upon 
which they could properly find a verdict 
for the plaintiff.— Held (per Tuck C. J., 
Landry, Van Wart and McLeod JJ., Han- 
ington J., dissenting), that the non-suit 
was right, and that even if the dislocation 
was the result of the accident the mere 
fact that the defendant did not discover 
it and treat the plaintiff accordingly, was 
not of itself evidence of want of ordinary

care and skill on the part of the defendant.
— Held (per Hanington J.) that as there 
were symptoms of dislocation immediately 
after the accident, as the arm was admittedly 
dislocated at the time of the trial, and had 
been so for some considerable time before, 
as the plaintiff's wife swore that the arm 
at the time of the trial exhibited very much 
the same appearance that it did when the 
defendant was treating it, as three weeks 
after the accident the defendant admitted 
that the arm might have been slightly out, 
and at that time adopted means to reduce 
the dislocation the learned judge should 
have left it to the jury to find whether 
or not the dislocation was caused by the 
accident, and existed at the time the defend
ant was called in, and if so whether or not 
the defendant was negligent or showed 
want of ordinary care and skill in not dis
covering it. James v. Crockett, 34, ,p. 540.

Overseers of the poor, Services rendered
to—The overseers of the poor of each 
parish are a corporate body by statute but 
the very nature of the duties devolving on 
the overseers is sufficient to infer an agency 
in each overseer which will give him power 
to bind the corporation in case of emergency, 
such as prompt surgical aid necessary to 
save life. Irvin? v. Overseers Parish of 
Stanley, 37, p. 584.

Physicians and Surgeons-Registry— 
C. S. 1903, c. 73—In an action by a physi
cian to recover for professional services, 
the burden is on him to prove that he was 
a duly registered practitioner under the 
New Brunswick Medical Act, C. S. 11)03, 
c. 73, at the time the services were rendered, 
and there is no presumption from the fact 
that the plaintiff is registered in one year 
that lie continues to be registered beyond 
that year. Tozer v. McIntosh, 39, p. 550.

MERGER.
Leasehold Merged in Freehold—See

DeBury v DeBury, 36, p. 57.
Mortgage collateral to bond —Interest 

chargeable—The assignee cf the equity 
of redemption in a mortgage on May 31st, 
1881 executed his bond to the mortgagee 
conditioned to pay him $2,201) (this being 
the balance due on the mortgage) in one year 
and “in the meantime and until the said 
sum is fully paid and satisfied, pay interest 
thereon or upon such part thereof as shall 
remain unpaid, such interest to be calcu
lated from the first day of June, 1884, at the 
rate of seven per centum per annum."—Suit 
for foreclosure of the mortgage was brought, 
the mortgagee having previously rec >verea 
judgment against the defendant on the bond.
— Held, that the bond being merged in the 
judgment, the defendant thereafter could 
only be charged with the statutory rate of 
interest on judgment debts, and consequently 
no higher rate from then could be charged 
against him in the foreclosure suit. Han
ford v. Howard, 1 Eq., p. 241.
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MILITIA,
Canteen—Held, that the infantry school 

corps at Fredericton has the right to establish 
and maintain a canteen to lie conducted 
in accordance with the Queen's Regulations; 
and that, inasmuch as the active militia is 
subject to these orders and regulations, every 
officer and man of the militia, from the 
time of being called out for active service, 
and also during the periixl of annual drill 
or training, has an equal right with the 
memliers of the infantry school corps, to 
purchase ale and other articles for sale at 
the canteen. Ex parte Pate hell, 34, p. 258.

MINES MINING AND 
MINERALS.

Mining Act — Powers of Surveyor Gen
eral-One R. assigned certain applications 
for licenses to work under the General Mining 
Act, C. S. 1903, c. 30, to “C.” Co. and 
licenses to work were issued to "C.” Co.— 
R. claimed that these applications were 
assigned to "C." Co. on certain trusts and 
on refusal of the "C." Co. to carry out 
such trusts he applied to the Surveyor 
General to cancel his assignment and the 
licenses issued to “C." Co.—On April 8, 
1900, after an ex parte inquiry, the Surveyor 
General made an order cancelling the assign
ment and the licenses, and ordering new 
licenses to issue to R.—On May 27, 1909, 
upon applicaton of the "C.” Co. the Sur
veyor General held a rehearing at which 
both parties were present, and after the 
hearing confirmed his first order.—On Sep
tember 13, an order for certiorari was granted. 
— Held, (1) certiorari would he to remove 
these orders; (2) the Surveyor General had 
no jurisdiction to make the orders, the 
dispute being between private parties, and 
the case not falling within the provisions 
of the General Mining Act authorizing the 
cancellation of licenses by the Surveyor 
General.; (3) the fact that the orders were 
void was no objection to their being removed 
and quashed on certiorari; (4) the delay of 
one term in applying for certiorari was not' 
fatal, the orders having been made without 
jurisdiction; and (5) the fact that both 
>arties submitted the case for adjudication 
>y the Surveyor General would not confer 

jurisdiction uiMin him nor be construed as 
a submission to arbitration. R. v. Grimmer, 
Ex parte Shaw, 39, p. 477.

Mining rights. Assignment of—Wheth
er absolute or not—See Shaw et al v. 
Robinson et al, 4 Eq., p. 286.

Mortgage made abroad of mining 
property in N. B.—Judgment creditor of 
mortgagor—Mining leases of lands in this 
irovince and of the minerals therein issued 
>y the Crown to the appellant company, 

subsequent to a mortgage executed by it 
in the state of N. to the respondent com
pany, incorporated under the laws to the

said state of N., which laws, unlike those 
of this province, do not reserve the minerals 
to the state, are subject to the mortgage— 
A judgment creditor of the mortgagor having 
purchased the leases at sheriff's sale under 
an execution upon hisjudgment, whereupon, 
new leases were issued to him in his own name 
the Crown having no knowledge of the 
mortgage, took said new leases subject to 
the mortgage.—The mortgage, though not 
registered under section 139 of the General 
Mining Act, C. S. 1003, c. 30, is not void 
as against a judgment creditor who had 
notice cf the mortgage, and whose judg
ment was not registered under the section at 
the commencement of the suit.—The judg
ment creditor is nut entitled to a lien prior 
to the mortgagee for the amount of "the 
rent paid to the government on the licenses 
declared tc be held in trust for the mortgagee. 
As owner of the equity of redemption, 
such payment must be taken as in protection 
of his own interests. The Mineral Products 
Co. et al v. The Continental Trust Co., 3 
Eq., p. 28; .37 N. B. R., p. 140.

Right of riparian owner that water 
shall not be polluted—A ripari in owner 
has the right to the full flow of the water 
in its natural state, without diminution or 
pollution, so, whe-e it is shewn that the 
defendant wa^ polluting the water by operat
ing an iron mine and thereby injuring the 
fishing rights of the plaintiff, an injunction 
was granted; but, as the works of the defend
ant were important, the Court ordered 
that the injunction should not become opera
tive for over three months, in order that the 
defendant might have an opportunity to 
prevent the pollution by alterations to its 
plant.—Lease i grantel under the Mining 
Act, C. S. 1903, c. 30, do not empower 
the lessee to discharge polluted water into 
a stream; the Lieutenant-Govemor-in-Coun- 
cil has no power to make a lease or grant 
that affects the rights of private individuals. 
Nepisiquit Real Estate it" Fishing, Co. Ltd. 
v. Canadian Iron Corporation, 42, p. 387, 
C. D.

MISTAKE.
Equity Court, Invoking aid from—The

Court requires as a condition of its inter
ference either by way cf rectifying or of 
rescinding the instrument that the evidence 
should 1 e so strong and convincing as to 
leave no reasonable doubt that the mistake 
has t een made. Carman v. Smith, 3 Eq.. p. 
44.

Judge's order—Intention of judge—
A company against which a winding-up 
order had been made obtained at the in
stance of the large majority of its share
holders and holders of its bonds an order 
in an action by it against C. granting leave 
to appeal to the Supreme Court of Canada 
from a judgment cf the Supreme Court of 
this province confirming a judgment of the 
Supreme Court in Equity, and entrusting
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the conduct of the appeal to the company's 
solicitors.—Subsequently the liquidators of 
the company moved to vary the order by 
.uMing a direction that the case on appeal 
should not l>e settled until an appeal to the 
Supreme Court of Canada from the judgment 
of the Supreme Court of this province 
refusing to set aside the winding-up on 1er 
was determined, and that the company's 
solicitors c.n the appeal in the action against 
C. should act therein only on instriv'ions 
of the liquidators or their solicitor.—Held, 
that as there was no error or omission in the 
order resulting from mistake or inadvertence, 
and the order expressed the intention of 
the judge who made it, the motion should 
be refused. In re The Cushing Sulphite 
Fibre Co. Ltd., 3 Eq., p. 231.

Mistake of law "Ignorance of legal 
effect no excuse -M. executed and de
livered to the defendant a leasehold mortgage 
and a bill of sale of personal property to 
secure the payment <f $500 and $1,500 
respectively.—Subsequently M. executed and 
delivered to the defendant as party of the 
second part a deed of assignment for the 
benefit of her creditors, being parties of the 
third part.—A condition in the deed stipu
lated that the parties of the second and 
third parts in consideration of the sum 
of one dollar to each of them paid “did 
severally remise, release and discharge the 
party of the first part of, from and against 
all debts, dues, claims anil demands, actions, 
suits, damages, and causes and rights of 
action, which they then had or might there
after have against the party cf the first part, 
for or by reason of any other matter or 
thing from the beginning of the world up 
to that date.''—The defendant and other 
creditors executed the deed.—The assignor 
was indebted to the defendant in no other 
amount than that secured by the mortgage 
and bill of sale.—In a suit by the plaintiff, 
a creditor of M. to have the defendant enter 
a discharge and satisfaction upon the records 
of the mortgage, and to discharge the bill of 
sale, and to have the same declared null and 
void, held, that the defendant had released 
the mortgage and bill of sale, and that it was 
immaterial that he had no intention of 
releasing them, or that he was ignorant of 
the legal effect of his act. May v. Sieve- 
wriglit, Eq. Cas., p. 499.

Mutual mistake Parties not “ad Id
em"—Under a verbal agreement for the 
sale of a piece of land by the defendant to 
the plaintiff, the plaintiff, with the consent 
of the defendant, entered upon the property 
and erected a barn and planted fruit trees. 
-( )n an action for specific performance, 

held, that the evidence failed to show that 
the parties were ad idem and, on that ground, 
the order was refused.— Held, that as no 
completed contract existed, the plaintiff 
was not entitled to damages under the 
Judicature Act, although since the passing 
of this Act damages may he awarded for 
the breach of an agreement, where the 
Court finds the plaintiff is not entitled to

specific performance.—Held, that compen
sation ••hould be allowed the plaintiff for 
the barn and fruit trees in the possession 
of the de'em lant, on the ground that a mutual 
mi take had been made by the parties, in 
believing a contract existed. Kerr v. Cunard 
et al, 42, p. 454, C. 1).

Rectification of instruments — The
plaintiff, intending to sell the whole of a 
piece of land, sold it under a verbal contract 
describing it as the I). lot.—The deed to 
the purchaser followed the description in 
the vendor's deed.—After the vendee's death, 
and about ten years after the contract of 
sale was made, the vendor sought to have 
the deed rectified on the ground that it 
contained more land than that known as 
the IX lot.—The evidence did not show 
that the I). lot did not embrace the whole 
of the land conveyed.— Held, that the bill 
should be dismissed. Carman v. Smith, 
3 Eq., p. 44.

Though in order to secure the rectifi
cation of an instrument the clearest evidence 
is required to be adduced, yet, if one of the 
parties to it denies that there is any mistake, 
the Court will consider «dl the circumstances 
surrounding the making of the instrument 
and whether it accords with what would 
reasonably and probably have been the 
agreement between the parties, and, if 
satisfied beyond reasonable doubt that the 
instrument does not embody the true .agree
ment between the partie-, will rectify it. 
Douglas v. Sansom, 1 Eq., p. 122.

Will -Legal effect of language used—
If a si licitor bona fide used language whose 
legal effect in his opinion was precisely what 
the testator intended by his instructions; 
if the testator, being of sound and disposing 
mind and memory, having the clause read 
to him, accepts the opinion of his solicitor 
that its legal effect is in accordance with 
his wishes, and then executes the will, then 
it must stand, however erroneous the opinion 
of the solicitor may be. In re Estate Wm. 
John Davis, 40, p. 23.

MORTGAGES.
1. Assignment.
2. Bar by Statute of Limitation.
3. Construction and Operation.
4. Covenants.
5. Discharge.
6. Distress.
7. Equitable Mortgage.
8. Foreclosure.
9. Fraud and Mistake—See FRAUD.

10. Interest.
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11. Possession.
12. Redemption.
13. Reference and Accounts.
14. Registration.
15. Requisites and Validity.

(Execution and Delivery.)
16. Sale.
17. Subsequent Encumbrances.

1. Assignment.

Interest—Transfer taken at request 
of mortgagor —At the request of the 
mortgagor the defendant took a transfer 
of a mortgage and paid off the principal and 
interest.— Held, that, in the absence of 
an agreement, interest could not be charged 
on the sum paid for interest. Thomas v. 
Girvan, 1 Eq., p. 257.

Power of sale—Semble, the assignment 
of a mortgage containing a power of sale 
to be exercised by the mortgagee and as
signs transfers the power of sale unless it 
is expressly excepted {per White J ). Chute 
et al v. Adney, 31), p. 93.

2. Bar by Statute of Limitations.

Separate mortgages to secure joint 
and several bond Oi September 27th. 
1850, H. and W. gave their joint and sévi rai 
bond to C. to secure the payment of £1,000 
on September 27th, 1*51, with interest there
on quarterly in the meantime.—As between 
H. and W. the latter was surety, though 
they were both principal debtors by the 
bond.—On the same day H. and W. exe
cuted to C. separate mortgages on separate 
pieces of property owned by each to secure 
the payment on September 27th, 1855, of 
the amount of the bond, neither party 
executing or being a party to the mortgage 
of the other.—The mortgage from W. was 
upon the condition that if he and II. or 
either of them, their or either of their heirs, 
etc. paid to C. £1,000 and interest, accord
ing to the condition of the bond by IT. and 
W. il should be void. - The mortgage given 
by H. contained a similar provision.—The 
interest on the debt was paid regularly by 
II. up to the 27th of March, 1871), after 
which his payments ceased.—W. and his 
successors in title w'ere never out of pos
session of the land mortgaged by him from 
the date of the mortgage and never made any 
payment or gave any acknowledgment. — 
On January 20th, 1881, C.’s representatives 
commenced this suit for foreclosure and sale 
of both mortgaged premises.— Held, that 
the mortgage given by W. was extinguished 
under the Statute of Limitations, c. 84, 
C. S. N. B., ss. 21) and 30. Lewin v. Wilson 
et al, Eq. Cas., p. 167. (Reversed 11 A. C., 
639.)

3. Construction and Operation.

Agreement by mortgagor to convey 
does not bind mortgagee—N. B. Railway
Act—An agreement by a mortgagor to 
convey lands under s. 14 of the New Bruns
wick Railway Act, C. S. 1903, c. 91, docs 
not bind the mortgagee of such lands.— 
Proceedings based on a notice under s. 17, 
sub-s. 27 of the New Brunswick Railway 
Act, which has not been served on a mort
gagee as ordered by the Court, will be set 
aside on application of the mortgagee. In 
re Reardon and The Saint John <fc Quebec 
Railway, Ex parte Shea, 42, p. 244.

Bank shares Double liability Indem
nity -The plaintiff deposited with the de
fendants, a banking firm, a sum of money 
at interest, and received as security 275 
shares owned by the defendants in the M. 
bank which were transferred into the plain
tiff’s name.—The plaintiff gave to the 
defendants an acknowledgment, stating that 
he held the shares in trust and as collateral 
security for the due payment of moneys 
deposited with the defendants, on the pay
ment of which he would re-transfer the shares 
to them.—On a redistribution by the bank 
of the shares, they were reduced to 99.— 
The dividends on the shares were always 
paid by the bank to the defendants, who 
treated the shares as their own in their 
office books.—The bank went into liquidation 
and the plaintiff was obliged to pav $9,900 
double liability on the shares.— Held, that 
the plaintiff and defendants stood in the 
relation of mortgagee and mortgagor in 
respect of the shares, and not of trustee 
and cestui que trust, and the defendants 
were not liable under such relation to in
demnify the plaintiff. Marsters v. Mac- 
Lellan et al, Eq. Cas., p. 372.

Bonus for loan- Fetter on redemption
—The proviso for redemption in a mortgage 
dated August 30, 1902, to secure an advance 
of £3,500, was the payment on November 
11, of £6,000 and the transfer of £5,000 
in shares in a company to be promoted by 
the mortgagor.—The principal money ad
vanced was applied in purchasing the mort
gaged premises, the value of which was 
speculative, being practically comprised in 
undeveloped salt springs which the proposed 
company were to work.—In a suit for fore
closure, held, that the proviso for redemption 
should not be relieved against. Buchanan 
v. Harris, 3 Eq., p. 61.

Evidence — Transfer absolute in form 
really a mortgage -Although collateral 
evidence is admissable to shew that notwith
standing the plain terms of an absolute trans
fer of property, it was intended that the 
transferor should have a right of redemption, 
the evidence must be of the dearest and 
most conclusive character to overcome the 
presumption that the deed of transfer truly 
states the transaction. McLeod v. Weldon, 
1 Eq., p. 181.
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Maintenance. Lien for—Where a testa
tor by his will cave his estate, consisting of 
farm and dwelling and personal property, 
to his son upon condition that he would 
maintain testatoi's widow and daughters, 
except in the event of their marrying or 
having home, and declared that they should 
have a home in the dwelling while unmarried, 
it was held that the estate was charged 
with their maintenance. Cool v. Cool, 
3 Eq., !'• 11-

Maintenance agreements— See BOND.
Mortgage made in New York where 

minerals pass with the land—Mining 
leases of lands in this province and of the 
minerals therein issued by the Crown to the 
appellant company, subsequent to a mort
gage executed by it in the state of N. to the 
respondent company, incorporated under the 
laws of the said state of N., which laws, 
unlike those of this province, do not reserve 
the minerals to the state, are subject to 
tilt- mortgage. The Mineral Products Co. 
v. Continental Trust Co., 37, p. 140.

“Plant,” Meaning of -The word “plant” 
in a mortgage of a mill, held not to include 
office furniture, or a horse and carriage used 
for occasional errand purposes in conne lion 
with the mill, or material kept on hand for 
repairs to machinery; but held to include 
scows used for lightering the output of the 
mill from its wharf to steamers, and in 
lightering coal for the use of the mill, and 
also to include such stores as axes, shovels 
and files and other articles complete in 
themselves, used in carrying on the mill 
business, hut such stores only. Eastern 
Trust Co. v. The Cushing Sulphite Fibre 
Co. Ltd., 3 Eq., p. 378.

Railway Acts 1888 and 1903 — Mort
gage given in 1897—The Railway Act, 
ISSiS (I)), after providing that a railway 
may secure its debentures by a mortgage upon 
the whole of such property, assets, rents 
and revenues of the company as are de
scribed in the mortgage, provides that such 
rents and revenues shall be subject in the 
'irst instance to the payment of the working 
expenditure of the railway.—By the Railway 
Act, 11)03 (D), the lien is enlarged to apply 
to the property and assets of the company, 
in addition to its rents and revenues.—A mort
gage by the defendants, made in 181)7, was 
foreclosed and the property sold, the pro
ceeds being paid into Court.—In a claim for 
a lien thereon in priority to the mortgagee 
for working expenditure made after the 
commencement of the Act of 1903, held, 
that the clause in the Act of 1903 was not 
retroactive, and that as the mortgage was 
given under the Act of 18KS, the lien was 
limited to rents and revenues, and did 
not apply to the fund in Court. Barnhill 
v. The Hampton and Saint Martins Rly. 
Co., 3 Eq., p. 371.

4. Covenants.
Commuting future payments — By

agreement between A. and the town N., A

agreed to organize a company and erect 
a factory in the town of N. and to maintain 
and operate the same for twenty years, and 
employ an average of seventy-five hands 
during that period, and the town-agreed 
to make certain concessions to the com
pany and to lend it. $20,000 repayable with
out interest, bv annual instalments of $1,000 
to be secured by mortgage on the company’s 
property with the provision that the com
pany might at any time repay the balance 
of the loan "at the then cash value figured 
at the rate of four per centum per annum.” 
—The company was organized, the factory 
built as agreed, and a mortgage given in 
pursuance of and referring to the above 
agreement, anil the factory was insured 
for $10,000 payable to the town "as its 
interest may appear.”—After three years 
the company ceased to operate and went into 
liquidation, and shortly after that the factory 
was burned.—Two instalments had been 
paid and one was overdue. — I/eld, the town 
of N. was entitled out of the insurance 
money to retain the amount of the overdue 
instalment with interest, and the liquidator 
was entitled to have the mortgage dis
charged on the further payment to the town 
out of the insurance money of an amount 
equal to the cash value of the future in
stalments at the date of payment on the 
basis of 4 per cent, compounded annually. 
In re the Anderson Furniture Co. Ltd., 39, 
p. 139.

Insurance effected by mortgagee with
out notice A policy of insurance on a 
mortgaged property contained a condition 
that the insured should give notice of any 
other insurance already made, or which 
should afterwards be made elsewhere on 
the same property, whether valid or not 
valid, and whether concurrent or otherwise, 
so that a memorandum of such insurance 
might be indorsed on the policy.—The 
mortgagee, without such notice or endorse
ment, effected another insurance with another 
company in the name of the plaintiff’s wife, 
witli the loss, if any, payable to himself 
as his interest might appear .-HI eld, that 
the mortgagee’s insurance without the 
notice and endorsement voided the plain
tiff's insurance. Perry v. Liverpool, London 
and Globe Insurance Co., 34, p. 380.

Interest clause—A mortgage provided 
for payment of the principal on a certain 
date, with interest thereon at the rate of 
nine per cent., payable annually, and that 
the tame rate of interest should be paid from 
and after the expiration of the date fixed 
for payment of the principal until the whole 
sum was paid, and that overdue interest 
should bear interest at nine per centum per 
annum.— Held, that the principal bore 
interest at nine per cent., both before and 
after maturity, and that overdue interest 
bore interest at nine per cent., whether it 
accrued due before or after the maturity 
of the principal. King v. Keith, 1 Eq., 
p. 538.
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Proviso - Scope of covenant — “and 
interest" -The proviso for payment in 
a mortgage to secure an indebtedness pro
vided for the payment of “said overdrawn 
account and all promissory notes or bills 
of exchange (and interest upon the same) 
then due and payable.”—Held, that interest 
was made chargeable upon the overdrawn 
account. Bank of Montreal v. Dunlop, 
2 Eq., p. 38H.

5. Discharge.

Assignment of mortgage — Payment 
of principal debt to mortgagee —Notice—
A. gave B. a mortgage on land to secure 
payment of A.’s bond held by B.—Subse
quently A. sold the equity of redemption to 
C. and B. assigned the bond and mortgage 
to the plaint iff by a registered transfer. - 
Afterwards C. obtained an advance of money 
from D. by a mortgage of the equity of 
redemption, the money being applied by I). 
to paying B. the amount of the original 
mortgage, and B. discharged the mortgage 
on the records.—Neither C. nor 1). had 
notice of the assignment of the bond and 
mortgage to the plaintiff.—In a suit by the 
plaintiff for the foreclosure and sale of the 
mortgaged premises, held, that payment 
by A. or his assigns to B. of the indebted
ness owing upon the bond without notice 
of the assignment of the bond and mortgage 
to the plaintiff entitled A. or his assigns to 
a reconveyance of the mortgaged premises, 
and that the registration of the assignment 
of the mortgage did not affect A. or his as
signs with notice. Lawton v. Ilowe et al, 
Eq. Cas., p. 191.

Mining leases -The mortgage, though 
not registered under section 139 of the 
General Mining Act, C. S. 1903, c. 30, is not 
void as against a judgment creditor who had 
notice of the mortgage, ami whose judg
ment was not registered under the section 
at the commencement of the suit.—The 
judgment creditor is not entitled to a lien 
prior to the mortgagee for the amount 
of the rent paid to the government on the 
licenses declared to be held in trust for 
the mortgagee.—Such payment must be 
taken as made in his own interest as owner 
of the equity of redemption. The Mineral 
Products Co. et al v. The Continental Trust 
Co., 37, p. 140.

Payment. Proof of—Payment of a 
mortgage debt must be proven by the 
mortgagor beyond reasonable doubt. True 
v. Burt, 2 Eq., p. 497. Nixon v. Curry et al, 
4 Eq., p. 153.

Payment to mortgagee's solicitor 
Scope of solicitor's agency Ratification
—Land subject to mortgage to secure a loan 
arranged through the mortgagee’s solicitor 
was purchased by the plaintiff.—On the 
death of the mortgagee certain monies of 
her estate were left by her administrator 
with the solicitor for investment, and the

solicitor opened up in his books an account 
with the estate.—The solicitor, without the 
knowledge or authority of the administrator 
required the plaintiff to pay off the mortgage. 
—To raise the money the plaintiff gave a 
mortgage to one J., who paid the money 
to the solicitor, and he credited the payment 
of the mortgage in the accounts of the estate 
in his books.—The money was never paid 
or accounted for to the administrator. - 
Some months afterwards he instructed the 
solicitor to get in the mortgage.—The soli
citor died insolvent.— Held, that the relation 
of solicitor and client between the adminis
trator and the solicitor did not authorize 
the latter to receive payment of the mort
gage! that aa express authority for the pus 
pose or an authority implied from a course 
of dealing between the parties, neither of 
which existed here, was necessary; that the 
subsequent authority did not operate as a 
ratification of the payment; and that the 
plaintiff must bear the loss. Foreman v. 
Seeley. 2 Eq., p. 341.

Unintentional discharge Ignorance-
M. executed and delivered to the defendant 
a leasehold mortgage and a bill of sale of 
personal property to secure the payment 
of $500 and $1,500 respectively.—Subse
quently M. executed and delivered to the 
defendant as party of the second part a 
deed of assignment for the benefit of her 
creditors, being parties of the third part. 
—A condition in the deed stipulated that 
the parties of the second and third parts 
in consideration of the sum of one dollar 
to each of them paid, "did severally remise, 
release and discharge the party of the first 
part of, from and against all debts, dues, 
claims and demands, actions, suits, damages, 
and causes anil nghts of action which they 
then had or might thereafter have against 
the party of the first part, for or by reason 
of any other matter or thing from the be
ginning of the world up to that date.”—The 
defendant and other creditors executed the 
deed.—The assignor was indebted to the 
defendant in no other amount than that 
secured by the mortgage and bill of sale.— 
In a suit by the plaintiff, a creditor of M., 
to have the defendant enter a discharge and 
satisfaction upon the records of the mortgage, 
and to discharge the bill of sale, and to have 
the same declared null and void, held, that 
the defendant had released the mortgage and 
bill of sale, and that it was immaterial 
that he had no intention of releasing them, 
or that he was ignorant of the legal effect 
of his act. May v. Sievewright, Eq. Cas., 
p. 499.

6. Distress.

Attornment clause—Distress—An at
tornment clause in a mortgage is valid if it 
constitute a real relation of landlord and 
tenant between the mortgagee and mort
gagor, and a distress levied for the rent 
is good, though the tent reserved is suffi
cient during the term specified in the mort
gage, viz., ten years, to repay the principal
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money and interest thereon at seven per 
cent. Massey- Harris Co. Lid. v. Yount, 
37. p. 107.

7. Equitable Mortgages.

Agreement of sale and purchase when 
vendee in possession equivalent to 
mortgage—Payment of part of the purchase 
money by a person in possession of land under 
an agreement to purchase is a renewal of 
the tenancy at will, and the Statute of 
Limitations begins to run from such payment. 
-As between the vendor and a vendee in 

possession under an agreement tc purch'se, 
the vendor is substantially a mortgagee 
entitled to the rights and privileges 
to a mortgagee under s. 30, c. 139, C. S. 1903, 
and is also as a mortgagee within the excep
tion provided by section 8 of the statu'e, 
and the right of entry of the vendor and his 
rcprc-entatives would not be extinguished 
for 20 years after the last payment of prin
cipal or interest. Anderson v. Anderson, 
37, p. 432.

Priorities—A married woman owning 
leasehold land as her separate estate, agreed 
by parol with A. that in consideration of his 
building a house thereon she would secure 
him by a mortgage of the premises, and the 
house was accordingly built.—Subsequently 
she became indebted to the plaintiffs, and 
they obtained a decree charging her separate 
estate with their debt.—The decree was 
never registered.—After the decree, she 
gave a mortgage to A. in accordance with 
her agreement with him, and the mortgage 
was duly registered.—In a petition by A. 
to have the mortgage declared a valid charge 
upon the property in priotity to the plaintiff's 
decree, held, that the plaintiffs decree must 
be postponed to the equities existing against 
the property in favour of A. at the time of 
the decree. In re The Petition of William 
G. Bateman-, Chute et al v. Amelia Gratten et 
al, Eq. Cas., p. 638.

8. Foreclosure.

Administrator improperly joined — 
Disclaiming—Costs—As a general rule the 
administrator cf a deceased mortgagor should 
not be made a party to a foreclosure suit.— 
Where an administrator is improperly made 
a party to such a suit he should disclaim in 
order to entitle him to have the bill dis
missed with costs.—Disclaimer is as applic
able where a defendant has no interest as 
where he has an interest which he is willing 
to abandon.—Where an administrator im
properly made a party to a foreclosure suit 
did not disclaim and the cause proceeded to 
i hearing, he was equitably dealt with by 
being allowed costs, on the dismissal of the 
bill, up to and including his answer.—Where 
the administrator of a mortgagor was im
properly joined in a forccV sure suit costs 
thereby incurred were net allowed to the 
plaintiff. Baruaby v. Munrœ et al, 1 Eq., 
p. 94.

Assignment of surplus, if any, from 
foreclosure sale—See Chapman v. Gilfli
man, 2 Eq., p. 129.

Company, owner of equity of redemp
tion, in process of winding-up—By
section 19 of the Winding-up Act, R. S. C., 
c. 129, proceedings by a mortgagee under a 
decree of foreclosure of the company’s prem
ises is stayed, but the mortgagee has the 
absolute right to have leave to proceed unless 
special circumstances make it inequitable 
for him to do sc.—The exercise of discretion 
in granting or refusing leave by the judge 
hav ing charge of the winding up proceedings 
may be reviewed on appeal. {Per Haning- 
ton, Barker and Gregory JJ.)—Held (p-r 
Tuck C. J. ), that the power given by sec
tion 13 to stay, and the stay provided by 
section 16, of any suit or action, does not 
apply to proceedings under a decree of 
foreclosure.— Held (per Tuck C. J., Hanington 
Barker and Gregory JJ.), the liquidators 
have no equity to have the conduct of the 
sale under foreclosure proceedings, and an 
order made at their instance by the judge 
directing the winding-up proceedings, post
poning the sale and directing the referee as 
to the advertising and fixing a subsequent 
date for the sale is bad.— Held (per McLeod 
J.), that the order, though wrong in point 
of form, was in substance an order for leave 
to proceed under section 16 and should not 
be interfered with on appeal.— Held (per 
Tuck C. J., Hanington, Barker and Gregory 
JJ.), that a judge other than the judge di
recting the win.ling-up proceedings may grant 
leave to appeal from his order, and any 
judge has the abstract right to make orders 
in a winding up proceeding, but ought not 
to do so unless specially requested by the 
judge in charge, or under exceptional cir
cumstances.— Held (per McLeod J.), that 
no judge other than the judge having charge 
of the winding up proceedings has authority 
to make any order in reference thereto, 
unless such judge is unable to act.— Held 
(her Barker, McLeod and Gregory JJ ), 
the appeal from the order of a judge in charge 
of winding up proceedings is tc the Court, 
and cannot be varied or rescinded by an 
order of a single judge, though made in 
excess cf his jurisdiction under the Winding- 
up Act.— Held {per Tuck C. J. and Haning
ton J.), that as the judge, under the winding 
up proceedings has no jurisdiction to make 
an order interfering with the foreclosure 
proceedings, an order of another judge having 
jurisdiction staying that order and giving 
directions as to foreclosure proceedings is 
good. In re The Cushing Sulphite Fibre 
Co Lid., 38, p. 581.

Ejectment, Action of based on fore
closure—See The Colonial Investment and 
Loan Co. v. DeMenhant et al, 38, p. 431.

Executor de son tort—Assets in hand 
to paj—Accounting—An executor dc son 
tort cannot foreclose a mortgage rçiven to 
him by the intestate if he has in his hands 
sufficient assets of the deceased to pay the



535 MORTGAGES.
mortgage debt.—Where, in a suit by an 
executor de son tort for foreclosure of a mort
gage to himself by the intestate, it appeared 
that no administrator had been appointed, 
and by the answer of the heirs, it was alleged 
that the plaintiff had assets to his hands 
belonging to the deceased sufficient to pay 
the mortgage, the Court under c. 4V, C. S., 
s. 47, appointed a barrister of the Court to 
represent in the suit the estate of the de
ceased, and ordered the heirs to file a cross
bill against the plaintiff for an account. 
Kenny v. Kenny et al. Eq. Cas., p. 301.

Foreclosure suit — Appearance — 
Motion -Where defendant appeared to a 
foreclosure suit and the plaintiff gave notice 
of motion to take the bill pro confesso for 
want of a plea, answer or demurrer, he was 
not allowed to move that the amount due 
on the mortgage be assessed and the usual 
order of sale made. —The onlv order obtain
able is one in accordance with the notice 
given. Hanford v. Howard, 1 Eq., p. 241. 
(Januarv 1896) cf. Rule of Court H. T. 
1896 (Ed.)

Interest chargeable--Bond collateral 
to mortgage —A. and his wi:‘e gave a 
mortgage bearing date January 25th, 1867, 
on land belonging to the former to secure 
the payment of £332 16s. with lawful interest, 
on June 1st, 1867, accompanied with A.'s 
bona in the same terms.—In 1875 the 
mortgage and bond liecame vested in the 
plaintiff.—On June 12th, 1880, A. executed 
a bond to the plaintiff, reciting that there 
was due on the original bond on December 
31st, 1876, for principal and interest #1,071.00 
and providing that, in consideration of 
time for its payment, annual interest thereon 
should be paid at seven per cent., and that 
the annual interest as it accrued due, if it 
Were net paid, should become principal and 
hear interest as such.—In 1867 and 1873 
A. acknowledged by memoranda indorsed 
on the mortgage, the amount due therei n, 
and in both instances the amount was 
computed by charging compound interest 
at six per cent, with yearly rests.—On August 
18th, 1887, the balance due December 31st, 
1886, was struck by charging compound 
interest at seven per cent, with yearly rests, 
from December 31st, 1870, to the time when 
the balance state 1 in the second bond was 
struck, and an acknowledgment stating the 
amount due on the mortgage was signed by 
A. upon the mortgage.—In a suit for fore
closure, after A.'s death in 1805, against 
his widow, to whom the equity of redemption 
had nominally been assigned by A. field, 
that there was evidence of an agreement 
by A. from the acknowledgments indorsed 
on the mortgage, to charge the land with 
the payment of compound interest at six 
per cent., with yearly rests up to December 
31st, 1886, and that the land was so charged ; 
but that the agreement in the second bond 
only created a personal liability, and that 
the mortgage bore simple interest at six 
per cent from December 31st, 1886.—•
On appeal by defendant, 34 N. B. R. 301,
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judgment affirmed that acknowledgment 
of Aug. 18th, 1887 bound the land.—SemhU 
(per Tuck C. J.), whether if plaintiff had 
appealed, the mortgaged premises would not 
have been held bound for the whole amount 
due on R.’s bonds, the bonds and mortgage 
being inseparable, and there being an implica
tion of law that the purchaser of mortgaged 
premises is under personal obligation to 
pav the mortgagor. Jackson v. Richardson, 
1 Eq., p. 325.

Judgment creditor necessary party
A judgment creditor, who has registered a 
memorial of judgment, is a necessary party 
to a suit to foreclose a mortgage on land 
belonging to the wife of the judgment 
debtor. Horn el al v. Kennedy et al, Eq. 
Cas., p. 311.

Parties — Costs—Where a judgment 
creditor having registered a memorial of 
his judgment is made a party to a suit for 
the foreclosure of a mortgage given previously 
by the judgment debtor disclaims, he is 
not entitled to costs on the dismissal of 
the bill as against him.—Horn v. Kennedy, 
Eq. Cas., p. 311, followed. Nicholson 
v. Reid, 1 Eq., p. 607.

Practice Offer to suffer judgment by 
default —An offer to suffer judgment by 
default, under Act 53 Viet., c. 4, s. 130, is 
not applicable to a suit for the foreclosure of 
a mortgage and sale of the mortgaged 
premises.—One of several defendants cannot 
offer to suffer judgment by default. Jeffries 
v. Blair et al, 1 Eq., p. 420.

Practice -Service of summons -It is
not sufficient in an affidavit of service of 
summons in a foreclosure suit to state that 
the defendant was served with a true copy 
without stating that it was indorsed with a 
true copy of the indorsement on the sum
mons. Jackson v. Humphrey, 1 Eq., p. 341.

Receivers’ certificates. Priority of—
In a debenture-holders' suit to enforce 
their security, which was against all the 
property of a railway company, receivers 
appointed to operate and manage the railway 
and business of the company, and maintain 
the road and rolling stock, were empowered 
to borrow a limited sum on receivers' certi
ficates made a first charge on the company’s 
property, in priority to the debenture security, 
to pay expenses'incurred by them in necessary 
repairs, and in operating the road. Sage v. 
The Shore Line Rwy. Co., 2 Eq., p. 321.

Sale by Court when title of mortgagor 
in question -A mortgagor will be fore
closed though he may have had no interest 
in the premises to mortgage, but, in such an 
instance, a sale will not be ordered —It is 
not de arable, where any substantial question 
is suggested as to the title which a purchaser 
might get under a sale made in pursuance 
of a lecrce of the Court, to order one. Do
herty v. Hogan et al, 1 Eq., p. 113.
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Surplus—Paying into Court to avoid 
proceedings by creditor of mortgagor —
A mortgage sale under power yielded a surplus 
, $320.29, out of which the mortgagee ap
plied to pay into Court $‘246.89, being 

Mount of a judgment against the mortgagor, 
which the judgment creditor sought by suit 
t< • have paid out of the surplus as against 
the owner of the equity of redemption in 
the mortgage.— Held, that on the mortgagee 
paving into Court the whole surplus, less 
the costs of his appearance and application, 
hi- name should be struck cut of the suit. 
Boyne v. Robinson, 3 Eq., p. 57.

Trust mortgage — Company law — 
Petition for winding up —A company 
i ni'1 bonds payable to bearer, the payment

which was secured by a trust mortgage, 
by which the company .purported to assign 
ivilain of its property to trustees, in trust 
for the benefit cf the bond-holders, anil 
v .venanted with the trustees for the pay
ment cf the principal ami interest of the 
h nds to the bom 111 lders.—Ile/d (per Barker, 
McLeod and Gregory JJ.,) that the holder 
i f some cf the I Kinds, the interest of which 
was overdue, was entitled to petition for 
the winding-up of the company.— Held 
(per Tuck C. J., and Hanington J.), that the 
bonds and trust mortgage must be read 
together, and that under the terms of the 
trust mortgage a bondholder was not a 
vroditt r within the meaning of the act, and 
was net entitled to petition for a winding-up 
order. In re The Cushing Sulphite Fibre 
i n. Lid. and The Winding-up Act and Amend
ing Ads, 37, p. 254.

Bill sustained fer the rectification of a 
mortgage, and for the foreclosure and sale 
./ the mortgaged premises. King v. Keith' 
I Eq., 1». 538.

9. Fraud and Mistake.
See FRAUD.

10. interest.
Acceleration clause in operation due 

to default Bonds dated July I, 1902# 
provided for payment, of the principal in 
ten years from date, and that in the mean
time interest thereon should be paid at the 
rate of 10 per cent.—Default having been 
made in payment of the interest, the trustees 
under a mortgage given to secure the bonds 
made on January 1, 1905 a declaration 
calling in the principal and interest, under 
an acceleration clause in the mortgage.— 
Held, that interest at the rate provided for, 
and not at the statutory rate, was payable 
after the date of the declaration. The 
Eastern Trust Co. v. Cushing Sulphite Fibre 
Co. Ltd., 3 Eq., p. 392.

Bond merged in judgment — Lawful 
interest only—The assignee of the equity 
of redemption in a mortgage on May 31, 
1884, executed his 'bond to the mortgagee 
conditioned to pay him $2,200 (this being 
i he balance due on the mortgage) in one

year and “in the meantime and until the 
said sum is fully paid and satisfied, pay 
interest thereon or upon such part thereof 
as shall remain unpaid, such interest to be 
calculated from the first day of June 1881, 
at the rate of seven per centum per annum.” 
—In a suit for foreclosure of the mortgage, 
held, that, assuming that as against the 
assignee the land was chargeable with the 
debt and interest according to the terms of 
the bond the mortgagee was only entitled 
after the first of June 1885, to the statutory 
rate of interest.—Before the above foreclosure 
suit was bought the mortgagee recovered 
judgment against the defendant on the 
bond.—Held, that the bond being merged 
in the judgment, the defendant thereafter 
could only be charged with the statutory 
rate of interest on judgment debts, and con
sequently n > higher rate from then could 
be charged against him in the foreclosure 
suit. Hanford v. Howard, 1 Eq., p. 241.

Mortgage, Advancing money to pay — 
Interest —At the request of the mortgagor 
the defendant took a transfer of a mortgage 
and paid off the principal and interest.— 
Held, that, in the absence of .an agreement, 
interest could not be charged on the sum 
jiaid tor interest. Thomas v. Girvan, 1

Overdue payments -Interest at higher 
rate than statutory one, Effect of - In a
mortgage of real estate, the proviso for 
payment was that the principal should be 
paid in five equal annual instalments, with 
interest semi-annually at eight per cent.; 
and five promissory notes witli interest at 
that rate were given.— Held, that in a suit 
for redemption, when there was no special 
agreement for interest on overdue payments 
the mortgagor adopting a certain rate 
higher than the statutory one and making 
payments under it, was bound by that rate 
so far as payments actually made were 
concerned, but was not bound as to unmade 
or future payments, and only the statutory 
rate could be enforced. McKenzie v. Mc
Leod et al, 4 Eq., p. 72; 39 N. B. R., p. 230.

See also King v. Keith, ,1 Eq., p. 538 
supta, col. 530, and Jackson v. Richaulson, 
1 Eq. p. 325, supra, col. 535.

Parol Agreement—A parol agreement to 
inciease the rate of interest reserved by a 
mortgage upon land will not he enforced as 
against the land. Murchie v Theriault, l Eq., 
p. 588.

11. Possession.
Abortive sale — Accounting — In

terest—A mortgagee, his power of sale on 
default having arisen, sold the mortgaged 
premises ostensibly to a third person, in 
reality to himself.—Subsequently he sold 
a portion of the premises to a third person 
for an amount in excess of the mortgage 
debt.—He continued in possession of the 
remaining part, and received rent.— Held, 
that the sale by the mortgagee to himself 
was abortive, and that he was a mortgagee 
in possession, and should account to the
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mortgagor for the surplus from the second 
sale, together with the rent, and interest 
should he paid by him on both sums and 
costs. Mitchell et al v. Kinnear et al, 1
Kq„ p. 427.

Machinery affixed to realty Unregis
tered lien — Possession — The Port Elgin 
Woollen Co. purchased from the plaintiffs 
on the instalment plan, a steam engine 
under an agreement in writing which pro
vided that it should not become the property 
of the vendee until the payment of all the 
instalments, and should be removable by 
the vendor on failure of the vendee to pay 
as agreed.—The engine was affixed to the 
freehold of the vendee by bolts and screws 
to iron plates embedded in concrete to 
prevent it from rocking and shifting, and 
might have been removed at any time 
without injury to the freehold.— It was used 
for driving the machinery in the factory 
of the vendee.—Default having been made 
in the payment of the instalments, the 
engine was claimed by the vendor and also 
by the defendant, a mortgagee of the land 
on which the mills were situate and all the 
mill plant, engines, etc., who took his mort
gage after the engine had been installed and 
without notice of the plaintiff's claim, the 
agreement not having been registered.—The 
mortgage was foreclosed by the defendant and 
the mortgaged property was bought in by 
him under a sale by a referee in equity for 
an amount less than the mortgage debt

The plaintiffs were not parties to fore
closure proceedings, but were aware of the 
pendency of the same.— No report of the 
sale or motion to confirm was made.— Held 
(per Tuck C. J., Iianington, Landry, Mc
Leod and Gregory TJ.), that the engine was 
sufficiently annexed to the land to become 
part of the freehold, and passed to the 
defendant under his mortgage.—That, by 
the mortgage to the defendant, the engine 
passed as part of the realty, and on his 
taking possession, if not by virtue of the 
mortgage alone, all right in the plaintiffs to 
retake it was put an end to. The Goldie 
<(* McCullough Co. Ltd. v. Hnvson, 35, p. 349.

Rentals Collecting Commission
Failure to collect A mortgagee in j>os- 

session is not as a rule entitled to commission 
for collecting rents.—There must be evidence 
to support such a charge.—Before a mort
gagee m possession can be made liable for 
rents which he has failed to collect there 
must be evidence to show that it has been 
due to his default in some way. Earle v. 
Harrison el al, 4 Eq., p. 196.

Rent demanded by mortgagee -Re
storing mortgagor to original tenancy —
A mortgagor let the mortgaged premises 
subsequently to the mortgage.—The mort- 
agee gave a notice to the tenant informing 
im of the mortgage and requiring him to 

pay to them all rent due and payable under 
the lease.— Held, that the notice did not 
make the tenant the tenant of the mortgagee, 
and was not an adoption by the mortgagee

of the lease within s. 15, c. 83, C. S.—Semble 
(per Tuck C. J.), that a notice under s. 15, 
e. 83, C. S. may be revoked by the mortgagee 
so as to restore the original tenancy between 
the mortgagor and tenant and entitle the 
mortgagor to recover from the tenant rent 
accrued due before the revocation.— Held 
(per Barker J.), that a mortgagee is not 
lxnind to proceed under s. 15, c. 83, C. S., 
but may exercise his rights at common 
law for the recovery of rent payable under 
a lease of the mortgaged premises made 
subsequent to the mortgage. Brock v. 
Forster, 34, p. 262.

12. Redemption.
Abortive sale under power—See SALE, 

Section 16.

Absolute deed Intended as security
only—Land of the plaintiff worth $1,500, 
subject to a mortgage for $900, and other 
charges for $3(X), was conveyed to the 
defendant in consideration of his paying 
$140 due for instalments under the mortgage, 
for the recovery of which an action had been 
brought.—The costs of the action were 
paid by the plaintiff.—The Court, finding 
under the evidence that the deed, though 
absolute in form, was intended as a mortgage, 
allowed the plaintiff to redeem. Beaton v. 
Wilbur, 3 Eq., p. 309.

See also McLeod v Weldon, 1 Eq., p 181.

Absolute deed as security only — 
Accounting— ( )ne W. y. conveyed certain 
real estate to the defendant C. in 1891.— 
This conveyance was absolute on its face, 
but was really by way of mortgage to secure 
a certain sum of money in which W. Q. was 
indebted to C. for goods supplied from C.'s 
store.—W. Q. was also indebted to the 
plaintiff N., and the latter obtained judg
ment against him for the sum of $239.50, 
a memorial of which was filed December 
3rd, 1896.—After the conveyance from 
W. Q. to C. had been made, the latter 
continued to supply goods to W. Q. and W. Q. 
worked for him and made cash payments to 
him, which amounts were credited by C. 
.against his account.—W. y. died in 1902, 
intestate, leaving a widow and several 
children.-In 1903, C. conveyed the prem
ises to W. Q.'s son A y., who, at the same 
time gave C. a mortgage on them.—In 1905, 
C. sold the premises under a power of sale 
contained in the mortgage to one A. S., who 
immediately reconveyed them to C.—This 
suit was originally to set aside the con
veyance from W. Q. to C. on the ground 
of fraud, but the bill was amended, and it 
was by agreement treated as a redemption 
suit, the sole question of fact being what was 
the amount necessary to be paid C. in order 
to redeem the property.— Held, that where 
a mortgagor is seeking to discharge himself 
from liability by payment, the onus of proof 
is upon him.— Held, that where a convey
ance, absolute on its face, but subject to 
certain verbal agreements as to reconvey
ance, is taken by a creditor to secure ad-
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vances, instead of the ordinary fonn of 
mortgage in which the terms of agreement 
would have been set out, the onus of proof, 
in vase any dispute arises, is on the creditor 
I,, show the exact sum for which the con
veyance is to stand as security .— Held, 
that where there were several debts, in the 
absence of any «appropriation by the debtor 
at the time of payment, the creditor had the 
: lit to appropriate the payment, to any of 
tiir debts he chose, and this right could be 
exercised at any time, and need not be shown 
|,v any specific act or declaration, but 
might be inferred from facts and circum- 
-tances.—Held, that the parties wishing a 
sale, there will be an order for sale in case 
the plaintiff fails to redeem, instead of the 
bill standing dismissed with costs, as is 
usual. Nixon v. Currey et al, 4 Eq., p. 153.

Costs of suit—Dispute re interest —
A mortgagee will not be deprived of his 
costs in a redemption suit made necessary 
I iv a dispute as to the rate of interest to 
which he was entitled.—A mortgagor was 
indebted to the mortgagee in a sum in addi
tion to the mortgage debt.—He made several 
payments in money and goods to the mort
gagee.--He applied by his solicitor to the 
mortgagee for a statement of the payments 
made on the mortgage and of the amount 
.lue as he wished to pay the mortgage off.— 
Before answering, the mortgagee gave notice 
of sale of the mortgaged property under a 
I lower of sale contained in the mortgage.— 
In his answer he stated that the whole 
of the principal and interest at 12 per cent, 
or $311.53 was due, and that no payments 
hail been made on account of the mortgage 
indebtedness.—The mortgagor thereupon filed 
a bill to restrain the sale and for redemption.

A reference having been had to take 
account, the referee found that a small 
payment had been made on the mortgage, 
and allowed interest on the mortgage from 
its maturity at six per cent., upon a con
struction of a covenant in the mortgage 
to pay interest at twelve per cent., and 
his report was confirmed by the Court.— 
Held, that the mortgagee was entitled to 
his costs of suit. Thomas v. Girvan, 1 Eq., 
p. 314.

Decree dismissing bill equivalent to 
foreclosure—A decree dismissing a bill on 
default of payment of the amount found 
.lue in a suit for redemption of a mortgage 
is equivalent to a decree of al>solute or un
conditional foreclosure, and the Court of 
Equity has jurisdiction under it to order 
a writ of possession to be issued under C. S. 
1903, c. 112, s. 141. Patchell v. Colonial 
Investment and Loan Co., 38, p. 339.

Hampering suit—Costs—A demand for 
a discharge of the mortgage and release of 
the debt, accompanying a tender by the 
mortgagor, makes the tender a conditional 
one, the amount actually due being in dispute

Held, that when the mortgagee hampered 
and oppressed the mortgagor, and obstructed

his suit in every possible way, the mortgagee 
while entitled to the general costs of suit, 
would lose the costs of his own unnecessary 
pleadings, and would be compelled to pay 
the costs of any such pleadings by the mort- 
agor as were occasioned by his procedure.— 
f there had been a sufficient and uncondition

al tender by the mortgagor before the suit 
the mortgagee would have been liable for 
the costs of the suit.— Held, that a defendant 
who answered, and later on filed a disclaimer, 
would lose costs, even if successful in having 
the bill dismissed as against him. McKenzie 
v. McLeod et al, 4 Eq., p. 72.

See also at 39 N. B. R., p. 230.

Quit claim deed as security -Tender 
of amount claimed -The defendant ap
plied to the Crown Land Department for 
a grant of lot number 50, range 1 in the 
Blue Bell Tract (so called) in the county 
of Victoria under the regulations of the 
Department as applied to that tract.—Being 
in possession and having complied with most 
of the regulations he agreed in writing with 
the plaintiff to cut and deliver to him 100,000 
superficial feet of lumber «luring the logging 
season of 1914, off the said lot under terms 
set out in the contract.—Une clause provided 
that "all logs cut by the defendant or that 
he may have cut for him to apply to this 
contract."—Defendant also gave plaintiff 
a quit claim deed of the lot to secure him 
for any supplies furnished or cash advanced, 
and plaintiff gave defendant a written memo
randum agreeing to recall the quit claim 
deed providing satisfactory arrangements 
were made to cover defendant's indebtedness. 
—Another clause in the contract provided 
if the contract was not progressing satis
factorily to the plaintiff he might on forty- 
eight hours’ notice to the defendant, take 
over the operation and complete it.—The 
defendant, having contracted with Donald 
Fraser Jr. to get for him 50,000 feet of 
lumber off said lot 50 and having cut a quan
tity of lumber in pursuance of this contract, 
the plaintiff replevied the lumber cut for 
Fraser and took over the operation under 
defendant's contract with him, claiming 
(a) that as against the defendant he was 
entitled as the absolute owner of the land 
to everything on it and defendant had no 
right to dispose of any of the lumber to 
third parties; (b) that even if he did not 
own the land, that under the terms of his 
contract with the defendant he was entitled 
to all the lumber the defendant cut off lot 
60 during the season of 1914 at the price 
agreed upon.— Held, on appeal affirming 
the judgment of McKeown J. that the 
quit claim deed and memorandum given 
therewith must be taken together and con
stituted in effect a mortgage to secure any 
indebtedness from the defendant to the 
plaintiff on the completion of the contract, 
and as the defendant had tendered the amount 
due any lien the plaintiff had by reason there
of was extinguished.—That under the con
tract the defendant was bound to supply 
lumber only to the extent of 100,000 su,>er-
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ficial feet cut on lot 50 to the plaintiff's 
contract, and plaintiff was not entitled 
to the Fraser logs.—If a creditor holding 
a security absolute on its face furnishes 
the debtor with a statement of the amount 
alleged to be due, a tender of that amount 
is binding, notwithstanding it subsequently 
appears on taking an account between the 
parties that the tender was for less than 
the amount actually due. McLaughlin v. 
Tompkins, 44, p. 240.

Tender—Conditions—A tender by the 
mortgagor of the amount due on the mort
gage accompanied by a demand for the 
discharge of the mortgage and release of 
the debt is conditional, and does not deprive 
the mortgagee of his costs in a redemption 
suit. Me Kentie v. McLeod el ol, 30, p. 230.

13. Reference and Accounts.

See ACCOUNTS- PRACTICE AND 
PROCEDURE.

14. Registration.
Marriage contract Notarial copy 

registered By an ante-nuptial contract 
entered into in Quebec, the intending husband 
endowed his future wife in a sum of money 
as a dower prefixed chargeable at once upon 
his property in New Brunswick.—The 
contract was executed in Quebec before a 
notary.—A copy of the contract certified 
to by the notary was registered in Mada- 
waska county.—Subsequently to its regis
tration a mortgage by the husband of his 
real estate in Madawaska county to the 
plaintiff was registered in that county. 
The plaintiff was a purchaser for value and 
had no notice of the anti-nuptial contract.
- Held, that as the Registry Act, c. 74, C. S., 
provides only for the registration of an 
original instrument, except in certain cases, 
the copy of the marnage contract was 
improperly on the records and the marriage 
contract was not entitled to priority over 
the plaintiff’s mortgage.— Section til* of the 
Registry Act, 57 Viet., c. 20, providing that 
the registration of any instrument under 
the Act shall constitute notice of the instru
ment to «all persons claiming any interest 
in the lands subsequent to such registration, 
notwithstanding any defect in the proof for 
registration does not apply where the regis
tration is a nullity, «as where the proof of 
the execution required by the Act is wanting.
- A parol agreement to increase the rate of 
interest reserved by a mortgage upon land 
will not be enforced as against the land. 
Murchie v. Theriault, 1 Eq., p. 688.

15. Requisites and Validity.

Lunatics’ committee mortgaging for 
needed repairs -Committee of the estate 
of a lunatic empowered to m«ake needed 
repairs to the estate and to mortgage for 
that purpose. In re McGivery, A Lunatic, 
3 Eq., p. 327.

Married woman — Agreement to give 
mortgage l.ien on separate estate -
A married woman procured the plaintiff 
to make payments from time to time on 
account of the principal and interest of a 
mortgage on freehold property, forming part 
of her separate estate, by verbally under
taking to have an assignment made of the 
mortgage, or to convey the mortgaged prem
ises to the plaintiff. — Held, that the agree
ment not 1 eing in writing could no; be 
specifically enforced, but that it was binding 
on the separate estate of the married woman, 
including the realty, and that the plaintiff 
should be paid out of the same, with interest. 
Bulley v. Bulky, Eq. Cas., p. 450.

Married woman-Consent of husband 
— Acknowledgment—A purchaser under a 
mortgage of the pr< t erty of a married woman, 
executed by her while living with her husband 
prior to the Married Woman's Property 
Act of 1895, not appearing to have been 
executed with the consent of her husband 
and not acknowledged as the statute requires, 
cannot maintain ejectment against the 
mortgagor. Everett v. Everett, 38, p. 390.

.Setting aside mortgage-Res judicata
—Where a bond given with a mortgage in 
lursuance of an agreement to secure a debt 
las been held valid in an action thereon, 
the defence of res udicata will lie to a suit 
to set aside the bond mortgage and agree
ment. Smith v. The Halifax Banking Co., 
1 Eq., p. 17.

Undue influence Mortgage set aside
—William Davidson died in 1890, leaving 
real estate consisting of his homestead 
and lot “A.", all cf which lie left absolutely 
to his wife Helen Davidson, and appo.ntcd 
her and the defendant WUliam Ferguson 
executors. — In 1898, James Davidson, 
son of William and Helen Davidson, being 
indebted to the defendants William Ferguson 
and Philip Arsenault, became insolvent and 
assigned to 1 hilip Arsenault.—Nearly all the 
creditors, including William Ferguson and 
Philip Arsenault, agreed to compromise at 
ten cents on the dollar, but James Davidson 
made a secret agreement with William Fergu
son an<l Philip Arsenault that they should 
be paid in full.—By arrangement between 
ames Davidson, William Ferguson and 
’hilip Arsenault, William Ferguson for James 

Davidson purchased the assets from Philip 
Arsenault as assignee for $1,(XM), and for 
the securing William Ferguson the balance 
advanced and balance of his old debt against 
James Davidson, Helen Davidson in 1899, 
being then about seventy-six years of age, 
without any independant advice, executed 
to William Ferguson a mortgage of lot “A." 
for $822.90.—William Ferguson gave James 
Davidson a power of attorney to deal with 
these assets, who in the name of William 
Ferguson sold and converted them into 
money to an amount greater than the mort
gage.—In December, 1899, James Davidson 
arranged that his mother should sell to
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11 ilip Arsenault the said lot “A” for $600, 
< 1" it to ^o on Philip Arsenault’s old 

■"unt against Janies Davidson, and $400 
1 > notes made by Pnilip Arsenault in favour 
■ •i William Ferguson, and which the latter 
t< i-k on his account against James Davidson.

Both the mortgage and deed were written 
ly James Davidson, and Helen Davidson 
had no independent advice and had become 
. feeble intellect.—In March, 1000, Helen 
1 lavidson made a will leaving all her property 
; her son James anil his family—William 
Ferguson drew this will, is named in it an 
executor, and had full knowledge of its 
contents.—In December, 1002, James David* 
-on being indebted to William Ferguson to 
the amount of $1,250.07, Helen Davidson, 
at the request of William Ferguson and 
James Davidson, gave a mortgage of the 
In most cad to William Ferguson 1er $1,250.07 
t< secure that amount, which was shown 
by the evidence to be the total sum due 
in in James Davidson to William Ferguson 
at that time.—Helen Davidson lived prac
tically all the time with James Davidson, 
and lie had great influence over her, which 
fact was well known to both William Ferguson 
and Philip Arsenault.— Held, that the first 
mortgage to Ferguson, made in March, 1800, 
was di charged and must be set aside, as 
the amount which it had been given to 

ire had t een paid in full. Held, that 
the conveyance to Arsenault, made in 
December, 1800, must le set aside, as ob
tained through undue influence and pressure 
on the part of James Davidson, and solely 
for his benefit; and on the ground of the 
mental weakness of the grantor, and that 
she had no indépendant advice; that Arse
nault, as he knew the relation which James 
Davidson occupied with regard to the grantor 
and all the circumstances in connection with 
the transaction, stood in no better position 
than James Davidson would stand, and was 
bound by, and responsible for, any acts 
committed by Davidson, or omitted to be 
'lone by him.— Held, that the second mort
gage to Ferguson, made in December, 1902, 
must be tel aside, as obtained through undue 
influence and pressure on the part of James 
Davidson and William Ferguson, and solely 
lor their own benefit; that Ferguson had 
the same knowledge of all the facts as Arse
nault, and was bound in the same way by 
the acts and omissions of James Davidson; 
: hat the grantor had no indépendant advice, 
.md was so deranged mentally as to be 
incapable of transacting business. McGaffi- 
gan et al v. Ferguson et al, 4 Eq., p. 12.

16. Sale.

Abortive sale—Accounting for pos
session—Costs—'1 lie mortgagee of a vessel 
'.ok possession of her and transferred her 

. a clerk in his employ, who immediately 
n-transferred her to the mortgagee.—'1 he 
consideration expressed in both instances 
was $2,000.—4 he mortgagee retained the 
management and possession of the vessel, 
until her loss, without making an effort 

N. B. D. 18.

to sell her, though she was not paying expenses 
and was depreciating in value from age, and 
the market demand for vessels of her class 
was declining.—In a suit to redeem a mort
gage on land given as collateral security 
with the mortgage on the vessel, held, that 
there had not been a valid exercise of the 
power of sale vested in the mortgagee, and 
that he was chargeable with the value of 
the vessel at the time he took possession. 
—In the above suit a balance was found due 
the mortgagor by the mortgagee — Held, 
that the mortgagee should pay the costs of 
the suit. Kennedy v. Nealis el al, 1 Eq., 
p. 455.

Abortive sale - Mortgagee seller and
buyer—A mortgagee, his power of sale on 
default having arisen, sold the mortgaged 
premises ostensibly to a third person, in 
reality to himself.—Subsequently he sold 
a portion of the premises to a third person, 
for an amount in excess of the mortgage 
debt.—He continued in possession of the 
remaining part, and received rent.— Held, 
that the sale by the mortgagee to himself 
was abortive, and that he was a mortgagee 
in possession, and should account to the 
mortgagor for the surplus from the second 
sale, together with the rent, and interest 
on both sums and costs. Mitchell et al v. 
Kinnear et al, 1 Eq., p. 427 (A. D. 1888).

Abortive sale to mortgagee through 
third party—Coats—Mortgaged property 
soli! under a power of sale, default having 
an-en, was bid in by an agent of the mort
gagee, and subsequently conveyed by him 
to the moitgagee.—In a suit for redemption, 
held, that the mortgagee was entitled to 
lie paid the costs of the abortive sale, ex ept 
an amount charged for the conveyance. 
Patched v. The Colonial Investment and Loan 
Co., 3 Eq., p. 429.

Abortive sale— See also King v. Keith, 
1 Eq., p. 538.

17. Subsequent Fincumbrances.
Judgment creditor — Sale under 

F'secution—A judgment creditor of the 
mortgagor of mining leases having purchased 
the leases at sheriff’s sale under an execution 
upon his judgment, whereupon new leases 
were issued to him in his own name, the 
Crown having no knowledge of the mortgage, 
took said new leases subject to the mortgage. 
—The mortgage, though not registered under 
section 139 of the General Mining Act, 
C. S. 1903, c. 30, is not void as against a 
judgment creditor who had notice of the 
mortgage, and whose judgment was not 
registered under the section at the com
mencement of the suit.—The judgment 
creditor is not entitled to a lien prior to the 
mortgagee for the amount of the rent paid 
to the government on the licenses declared 
to be held in trust for the mortgagee.—Such 
payment must be taken as made in his 
own interest as owner of the equity of re
demption. The Mineral Products Co. et 
al v. The Continental Trust Co., 37, p. 140.
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MUNICIPAL LAW.
1. Bridges.
2. By-laws.
3. Contracts.
4. Debentures.
5. Hawkers and Pedlars.
6. Licenses and Inspection.
7. Markets.
8. Officers and Servants.
9. Sewers.

10. Waterworks.
11. Miscellaneous Cases.
Expropriation of lands—.See ARBITRA

TION AND AWARD.
Highways—.See WAY.
Negligence—See N EGL1GENCH.
Taxes—.Vc ASSESSMENT AND TAXES.

1. Bridges.

See WAY.

2. By-laws.

Beer licenses, By-law re—Intra vires —
The Act 7 Edw. VII, c. 91, authorizes the 
town of Woodstock to regulate the sale of 
beer of all kinds (not however to include any 
intoxicating liquor) within the town.— 
Under the authority conferred, a by-law 
was made, providing in one section a retail 
license fee of $100 and in another that no 
license should he granted to any person who 
had been convicted of an offence against 
the Canada Temperance Act within one 
month prior to the date of application.— 
Thq defendant, who had no license and had 
not applied for one, was convicted for selling 
without a license.—Held, on an application 
to quash the conviction, that the section 
of the by-law imposing the license was not 
ultra vires as imposing such an excessive 
tax as to be in effect prohibitive and not 
merely regulative.—That while the section 
excluding the persons indicated therein 
from the privilege of obtaining a license might 
be beyond the limits of the authority con
ferred, it was no ground for quashing the 
conviction against the defendant, he never 
having applied for a license. R. v. Dibblee, 
Ex parle Smith, 38, p. 350.

Bread, Regulating the assize of—Sub
section 5 of the City of Moncton Incorpora
tion Act, 53 Viet., c. 00, s. 47, authorizing 
the council of the city of Moncton to make 
by-laws to regulate the assize of bread is 
not ultra vires of the local legislature as

such regulations can apply to the city of 
Moncton only. R. v. Kay, Ex parte Le- 
Blanc, 39, p. '278.

Election of councillors—A by-law of a 
municipality respecting elections provided 
that an elector might file a protest against 
the election of a councilor with the county 
secretary within twenty days after the elec
tion; that the protest so filed should be read 
before the council on the first day of the first 
session after the election, and in case a 
majority of the council considered there was 
sufficient ground of complaint it should 
appoint a committee cf three members to 
examine into the matter and report to the 
council.—The by-law also provided that the 
council might adjourn the investigation from 
time to time.— Held, where a protest was 
filed and read before the council, and a 
committee appointed as provided by the 
by-law, and the ‘council adjourned without 
receiving a report from the committee or 
adjourning the investigation, the Court 
refused a rule for a writ to prohibit the council 
from proceeding to hear and determine the 
protest at a special meeting called for that 
purpose. Ex parte Mure hie, re Kerr, 42,

Moving picture houses—The authority 
given in sub-s. 24 of s. (>4 of the Towns In- 
corporation Act to regulate by licensing all 
theatres, circuses, or other shows or exhi
bitions for hire does not authorize a town 
incorporated under the Act to impose a 
license fee for revenue purposes and a by
law imposing an annual fee of $300 on moving 
picture shows was declared ultra vires. 
R. v. Dimock, 44, p. 124.

Quo warranto refused where by-laws 
had provided remedy -’l he Court will not 
grant a rule for a quo warranto calling upon 
county councillors to show by what authority 
they exercise the office of councillors ct a 
parish on the ground of fraudulent and 
improper practices in making up the voter-.' 
li-.t and in receiving and counting the ballots 
where the by-laws of the county provide 
that such matters may be investigated and 
determined on petition to the council. 
Ex parte Nadeau, 42, p. 473.

Tax exemptions—By Act, the council 
cf the town of Woodstock are empowered 
frem time to time, at their di crericn, to 
give encouragement to manufacturing en
terprises within the town by exempting the 
property thereof from taxation lor a period 
of not more than ten years.— Held, that 
a by-law of the council exempting any 
company establishing a woollen mill in the 
town from taxation for a period oi ten year 
was ultra vires, being a discrimination in 
favor of a company as against private per on 
engaged in the same badness. The Carleton 
Woolen Co. Ltd. v. Town of Woodstock, 3 
Eq., p. 138; 37 N. B. R., p. 545; 38 S. V. R . 
p. 411.
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3. Contracts.

City Court commissioner, Salary of—
An arrangement entered into by the pi lintiff, 
the commissioner of the city court of Monc
ton, an officer appointed by the lieutenant- 
governor-in-council, with the city council 
of the city of Moncton to accept a reduction 
of his salary, which arrangement had been 
assented to by both parties and acted upon 
for a period of five years, is binding and can 
not be repudiated on the ground that it is 
void as against public policy. Kay v. 
The City of Moncton, 36, p. 377.

Magistrate — Agreement re costs —
Under s. 136 of the Liquor License Act, the 
municipalities are authorized to pay the 
liquor license inspector all necessary costs 
incurred by him in prosecuting complaints 
under the Canada Temperance Act.—By 
arrangement between the municipality and 
the magistrate his costs were taxed at a lump 
sum of $.100 where the complaint was 
dismissed or costs not paid by the defendant. 
—This pmount would be more than the 
taxable costs in certain cases, and it was 
claimed the excess could not be paid out of 
the ordinary funds, but would nave to be 
iaid out of fines.— Held, the municipality 
ms authority to pay such agreed costs out 

of its ordinary funds under C. S. 1903, c. 165, 
ss. 112, 113, 11Ô and s. 95, sub-ss. 2 and 3. 
R. v. Holyoke, 42, p. 135.

Sale by municipality of ferry—The
authority conferred on a municipality to 
make by-laws for establishing, licensing and 
regulating a ferry authorizes it to provide a 
boat and other appliances foi operating 
the same.—And where a ferry, so established, 
with the boat and appliances was sold at 
public auction by the municipality, it is 
hound to put the vendee in possession, ami 
is liable in an action of damages for a failure 
to do so, and in an action to recover back the 
purchase money. Currey v. The Munici
pality of Victoria, 35, p. 605.

Saint John, Contract by city of, to 
remove snow—The Saint John Railway 
Company acquired the Saint John Street 
Railway in 1891, subject to the obligations 
of keepiig in repair the streets in which the 
railway ran as provided by s. 10 of 50 Viet., 
c. 33, and also the odigaioi of removing 
the snow and ice as provided by s. 10 of 
55 Viet., c. 2.).—In 1895 the Act 58 Viet., 
c. 72, was passed, s. 6 of which authorized 
the company to agree with the city of Saint 
John to pay the said city an annual sum to 
be agreed upon as a consideration for taking 
care, etc. of the streets and the removal 
of the snow thereon, relieving the com
pany from all liability for the same during 
the continuance of the agreement.—Acting 
under the authority of this section, the com
pany and the city entered into a contract 
by which the city undertook to do what, 
by the section, it is authorized to do.—Held 
(per Tuck C. J., Hanington, Barker and 
McLeod JJ.), in an action for damages

caused by the defendants' negligence in 
not removing the snow in a s.rcev through 
whiffi the railway ran, that section 6, and 
the agreement made thereu nier, imooses 
upon the city no grea.er liability in respect 
to the care of the streets than otherwise 
attaches to them as a municipal corporation, 
and neglect to remove the snow was a mere 
nonfeasance for which they were not liable 
at the suit of a private individual, and a 
nonsuit should be entered.— Held (per 
Gregory J.), that there was a statutory 
obligation on the railway company to level 
the snow and keep safe in that respect for 
public travel the streets where the railway 
runs.—That while the Act 5S Viet., c. 72, 
does not impose a duty on the city, it author
izes it in this instance to become a contractor 
for the performance of the work, and to 
stand in place of the company in respect 
to all its liabilities in regard to the removal 
of snow, and the city is liable to a private 
individual for damages caused by its failure 
so to do. McCrea v. The City of Saint John, 
36, p. 144.

Saint John — Dredging contract — 
I.OSS of time at high tide— Plain‘riff con
tracted with the defendants for three hundred 
and thirty hours dredging in the harbour of 
Saint. John with a specific dredge and appli
ances, and for so much longer as the city 
might require on giving noti eat the expira
tion of that period, to be paid for at the rate 
of SUM) per each eleven hours, subject to 
deductions and allowances agreed upon for 
time lost (1) when the dredge was unable 
to work by reason of injury to the plant or 
machinery, and (2) where the work could 
not go on by reason of stormy weather.— 
The water was too deep at high tides for the 
dredge to work, and there was, therefore, 
delay caused in this wav.—Both parties 
were aware at the time the contract was 
made that the high tides would interfere 
with the work, but there was no provision 
for any de lu • ion or allowance on that 
contract.— Held, that a verdict for the 
plaintiff, ordered on a construction of the 
contract that there was an implied covenant 
that the defendants should pay for the time 
lost by reason of the high tides, was erroneous, 
and should he set aside and a new trial 
granted. Connolly v. The City of Saint 
John, 37 N. R. R., p. 411. Confirmed 
35 S. C. R., p. 186.

4. Debentures.

Debentures Issued by a municipal 
council on beh ilf of a pirlsh—Bv Act
of Assembly 41 Vi;t., c. 102, i was p-ovided 
inter alia that the mniioaliy of G., on 
the joint recommenda'nn of the councillors 
of the Parish of B. should appoint three 
commissioners for irrchasing or baring a 
farm and lands and for ere^'iig thereon a 
proper building for an alms and work-house 
for the sail Pa ish of B. and for supposing 
and mana ring the same; that the cost thereof 
which was not to exceed three thousand
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dollars was to be assessed by the said county 
council on the said Parish of B., that the 
said county council might cause bonds to 
be issued by the municipality intituled 
"Alms-house bonds, Parish of B." which 
should be wholly chargeable on the said 
parish, and be signed by the warden and 
secretary-treasurer and have the corporate 
seal affixed thereto, and be placed in the 
hands of the secretary-treasurer to be dis
posed of for the purposes of the act ; and that 
the proceeds of such bonds should be placed 
to the credit of the said commissioners 
and be paid out on their order for the purposes 
of the act; that the said county council 
should make and levy upon the said Parish 
of B. a sum sufficient to pay the principal 
and interest of the said bonds as and when 
the same might become due, and that the 
said sums, when collected, should be held 
and paid by the secretary-treasurer for the 
purposes of the Act. -Under the provisions 
of this act the following instrument was 
issued, which was purchased by the intestate 
from the secretary-treasurer of the munici
pality of (1.: "SI,001) Alms-house Bonds 
’arish of Bathurst—No. 1—This certifies 

that the Parish of Bathurst, in tlie County 
of Gloucester, Province of New Brunswick, 
is indebted to George S. Grimmer in the 
sum of < )ne Thousand 1 )ollars, current money 
of the Province of New Brunswick, which 
is payable to George S. Grimmer or order 
on or before the tenth day of April, one 
thousand eight hundred and eighty-four, 
together with interest at the rate of seven 
per centum per annum payable half-yearly 
at the Bank of New Brunswick, St. John, 
on the presentation of the proper coupons 
for t.hc same, as hereunto annexed, pursuant 
to an act of assembly made ami passed in 
the forty-first year of the reign of Her 
Majesty Queen Victoria intituled ‘An Act 
to provide for the erection of an alms-house 
and work-house in the Parish of Bathurst, 
Gloucester Countv.'—In witness whereof, 
the county council, at the instance of the 
alms-house commissioners of the Parish of 
Bathurst, have caused the seal of the muni
cipality of Gloucester to be affixed hereunto 
under the hand of the warden and the 
secret ary. treasurer this tenth day of April, 
one thousand eight hundred and seventy- 
nine.—L. S., John Sivewright, secretary- 
treasurer; John Young, warden."—In an 
action brought against the municipality of 
G. by the administrators of the purchaser 
to recover the amount of the principal and 
interest due bv virtue of the above bond or 
certificate of indebtedness.— Held (per Tuck 
C. J., Hanington, Landry, Barker, McLeod 
and Gregory JJ.), (1) that as the instrument 
sued on amounted to nothing more than 
a certificate by the municipality of G. 
that the Parish of B. was indebted to the 
intestate in the sum of $1,000.00 with 
interest, ami that as the Act 41, Viet., c. 102, 
did not impose upon the municipality any 
liability for moneys borrowed under its 

ravisions for the purposes of the alms- 
ouse commissioners, the defendants were

not liable on a count framed upon the instru
ment itself; neither were they liable upon 
the common counts, as the evidence did 
not show that moneys to pay the above bond 
or certificate of indebtedness had been 
collected by taxation levied upon the paii-h 
of B., and paid over to the defendants for 
that purpose; and (2) that the plaintiff could 
not recover under the act 112 Viet., c. 07, 
as that act only authorized bonds to be issued 
for an indebtedness of the county then exist
ing, and was not passed for the purpose 
of creating any new liability.- Held, further 
(per Tuck C. J., Hanington, Landry, Barker 
and McLeod JJ., Gregory J. dissenting), 
that by the act in question the municipality 
was not authorized to issue any instrument 
which would create an indebtedness between 
it an«l the person advancing money upon 
such instrument.—Semble (per Tuck C. J., 
Hanington, Landry, Barker and McLeod 
JJ.), that t4ie plaintiff's remedy was by motion 
for a mandamus to compel the municipality 
to assess the Parish of B. for the amount 
of the loan and interest.— -(Reversed on appeal 
112, S. C. R., 305.) Grimmer v. Municipality 
of Gloucester, 35, p. 255.

School debentures—A debenture of the 
defendants, payable to bearer, sealed with 
their corporate seal and signed by their 
chairman and secretary, was allowed to 
get into circulation without the authority 
or knowledge of the defendants, and without 
their receiving any value therefor. It was 
finally purchased by the plaintiff before 
maturity, who took it in good faith and gave 
full market value for it.—In an action brought 
upon two of the interest coupons attached 
to the debenture, the learned judge who 
tried the cause asked the jury the two 
following questions inter alio which were 
answered in the affirmative: "Did the bond 
come into the hands of the plaintiff as an 
innocent holder for value through the 
carelessness and neglect of the defendants, 
or those of their officers whose duty it was 
to have the bonds properly executed and 
issued, and in whose hands or custody the 
bonds should be detained until delivered to 
bona fide purchasers?"—"Do you find that 
the board of school trustees, or their officers, 
were guilt v of such negligence in connection 
with the bond as that in your opinion it 
would be inequitable and unjust that the 
defendants should be permitted as against 
the plaintiff to set up a defence that the bond 
was not duly executed, or the issue thereof 
not authorized by the Board?"—A verdict 
was thereupon entered for the plaintiff.— 
Held, that the verdict was rightly so entered. 
Robinson v. Board of School Trustees of 
Saint John, 34, p. 503.

5. Hawkers and Pedlars.

Selling by sample—One who travels 
about from house to house for the purpose 
of selling sewing machines, carrying with 
him only one machine as a sample, his stock 
being stored in a shop rented tor the purpose.
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annot be convicted under the act of As- 
•mbly, 58 Vi:t., c. 39, s. 4, of hawking or 

peddling goods without a license.—Semble, 
that proof of a single act of sale of goods or 
merchandise against a man does not con- 
:itute him a hawker or peddler within the 

meaning of the above act. R. v. Phillips, 
35, p. 393.

6. Licenses and Inspection.

Fire insurance license fee—The plaintiff,
. igent of the National Insurance Company of 
Hartford, Conne :ticut, carrying on the 

■ "tnpany's business in the city of Saint John, 
i sued policies with the heading "Atlantic 
l-’ire Un lerwriters’ Agency."—The policies 

• ontinued: "by this policy the National Fire 
Insurance Company of Hartford, Connecti
cut, in consideration," etc. "does insure," 
etc.—The policies are signed by the presi
dent and secretary of the National and are 
the policies of that company.—There is no 
association of underwriters known as the 
Atlantic Fire Underwriters’ Agency, it being 
merely a name adopted by the National in 
i suing its policies.—Under the act of 5 
(ieo. V., c. 1)4 (1915), amending 3 Geo. V’., 

55 (1913) by adding to s. 2, sub-s. (g), 
providing that every agent who issues a 
policy of any company and causes or permits 
to be represented thereupon the name of 
any other insurance company or association 
whether the same be connected with respon
sibility under the policy or not shall pay a 
fee of $100 for each company or association 
which he represents.—The agent of the 
\a ional paid under protest to the city of 
Saint John, in addition to the fee for that 
< ntnpany payable under 3 Geo. V., c. 55, a 
fee of $100 for the Atlantic Fire Under
writers’ Agency.—Held, that the name 
Atlantic Fire Underwriters Agency, not being 
the name of any other insurance company, 
insurance association, underwriters' agency 
or other mode of association of underwriters, 
the plaintiff was not liable for the payment 
of the additional fee. Howard v. The City 
<>f Saint John, 43, p. 521.

See als > Section 2 By-Laws.

7. Markets.

Moncton -53 Vic., c. 60-location of 
market —The city of Moncton has the right, 
under the powers conferred upon it by the 
Legislature, to change the location of its 
established market, and the fact that by 53 
Viet., c. til), it is "authorized to continue the 
market heretofore established" docs not 

impel it to continue this market in the 
place where it was located at the time of the 
passing of the Act. Sleeves el al v. The 
City of Moncton, 42, p. 455, C. D.

Saint John—Butchers' stalls in market 
building—The leased butchers’ stalls in 
the city maricet of the citv of Saint John 
are not part of the market within the meaning 
of the regulations making all articles sold or 
exposed for sale therein liable to pay toll, and

a sale of vegetables in such a stall to be 
subsequently delivered at the stall to the 
lessee thereof is not an offence against a 
by-law requiring all persons carrying articles 
for sale into the market to report to the 
deputy clerk of the market and pay toll 
and forbidding all persons from selling or 
offering for sale any article without having a 
stand assigned, and at any place except 
at the stand so assigned. R. v. Manchester, 
38, p. 424.

York county market—Right to erect 
weigh scales In 1813, pursuant to Crown 
license, T. erected on public land in the 
city of Fredericton a public market house 
and public weigh scales in connection there
with.—The scales were kept in use until 
1874, when they were voluntarily removed 
by their then owner.—In 18111 the market 
building was sold by T. to the defendants, 
and in 1817 the land on which it and the 
scales stood was granted by the Crown to 
the defendants in trust to use the lower 
floor of the building, and the land, for a 
public market place, and the upper floor for 
a County Court house.—By Act 20 Viet., 
c. 17, s. 3, it was enacted that the land 
should be used as a public landing, street 
and square for the Court and market house, 
and for no other purpose whatever.—By 
s. 4 of the Act it was provided that nothing 
therein should in any way affect public 
rights. — In 1898 the defendants sought 
to erect on the land public weigh-scales to 
be used in connection with the market.—A 
suit for an injunction having been instituted 
by the plaintiffs to restrain the defendants 
from proceeding with the erection of the 
scales.— Held, that the Crown grant to the 
defendants contained an implied authority 
to the defendants to erect upon the land 
structures necessary or reasonably con
venient or useful for the purposes of the 
market, including weigh scales, and that 
this authority was not taken away bv Act 
20 Viet., c. 17. City of Fredericton v. Muni
cipality of York, 1 Eq., p. 550.

8. Officers and Servants.

Appointment of parish officers —A
county council, under s. 52 of the Munici
palities Au which provides that "meetings 
may be adjourned from day to day for eight 
days in the whole, and no longer" can only 
sit for eight days including Sunday and the 
first day of the session, and the appointment 
of parish oflicers on January 28, by a council 
which met in regular session on January 20, 
and then adjourned from day to day, is 
illegal.—Under s. (15 of the Act, the council 
must appoint parish officers at its first 
general meeting, and has no power to appoint 
such officers at its semi-annual meeting in 
Julv.—Under a special Act passed April 2. 
1914 (4 Geo. V., c. (17), the councillors for 
the parish of Durham were authorized to 
appoint for that year the parish officers for 
that parish, and the parish clerk when so ap
pointed was required, within six days after
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such appointment, to post tip a list of the 
officers so appointed, who should qualify 
for their respective offices in ten days after 
such posting, otherwise their office should 
be deemed vacant.—Held, the council had 
no right to declare vacant the offices of 
officers properly appointed under the Act 
and performing the duties thereof on the 
ground that the offices had been vacated 
because no return of the officers having taken 
the oath of office had been filed with the 
secretary treasurer of the county.—Under 
s. 88 of the Act it will he assumed that 
persons properly appointed and acting as 
parish officers have taken the oath of office. 
R. v. Municipality of Restigouche, Ex parte 
Murchie, 43, p. 115.

Constables, Arrest by unqualified- 
jurisdiction of magistrate—The fact that 
the defendant was arrested and brought 
before the magistrate who made the convic
tion, by a constable who was not qualified 
as required by C. S., c. 99, s. 99, is no ground 
for a certiorari under the Liquor License 
Act, 1896.—The improper arrest does not 
go to the jurisdiction of the convicting 
magistrate.—He had jurisdiction of the 
offence and also over the person when 
before him. Ex parte Giberson, 34, p. 538.

Constable, Illegal arrest by, Action for
—The plaintiff was arrested under an illegal 
warrant for dog taxes issued by the town 
treasurer of Marysville and executed by a 
provincial constable.—The plaintiff gave 
notice of action unde# 49 Viet., c. 25, s. 84, 
directed to the defendants jointly, describing 
one as town treasurer of Marysville and the 
other simply as constable, and setting out 
specifically the acts complained of on the 
part of each.—Plaintiff then sued defendants 
jointly for false imprisonment.— Held, (1) 
the notice of action should be construed 
liberally and is sufficient if it substantially 
informs the defendants of the ground of 
complaint; (2) the joint notice here was 
sufficient because it set out the specific acts 
complained of on the part of each defendant 
and it was not necessary to state whether 
the action was to be joint or several.—The 
arrest and imprisonment of the plaintiff was 
the joint act of both officers.—A defence by 
statute that the defendant "lawfully acted 
by virtue of his office" is sustainable only 
where the act in question was done "law
fully" so far as the other party is enneemed. 
—The Act respecting Protection of Constables 
C. S. 1603, c. 04, does not apply here be
cause the town treasurer had no authority 
by law to issue the warrant under which 
the constable acted. Markey v. Sloat et 
al, 41, p. 235.

Dominion Police Act, R. S. C. 1906,
c. 92—The Dominion Police Act, R. S. C. 
1906, c. 92, is intra rires of the Dominion 
Parliament, under s. 101 of the Pritish North 
America Act.—In re Vancini, 34 S. C. R. 
621 discussed and followed. R. v. LePell, 
Ex parte Farris, 39, p. 468.
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Moncton — Conviction by “flitting" 
magistrate—The City of Moncton Incor
poration Act, 53 Viet., c. 60, s. 65, provides 
that a sitting magistrate may act for the 
police magistrate of the city of Moncton 
when he is temporally absent or ill or "is 
any wav disqualified by being a witness, or 
from relationship or otherwise."—Held, that 
a conviction by a sitting magistrate stating 
that he was acting for the police magistrate, 
"he being disqualified" and not alleeing 
the grounds of disqualification, is sufficient 
on its face. R. v. Stevens, Ex parte Gallagher, 
39, p. 4.

Moncton, Police magistrate of—The
fact that the police magistrate of the city 
of Moncton is a member of the board of 
police commissioners for that city as estab
lished by 7 Edw. VII, c. 97, does not dis
qualify him from hearing an information 
laid by a police officer who was appointed 
by such board.—The police commissioners 
merely exercise a function of the provincial 
government, and are not responsible for the 
arts of the police officers they appoint. 
R. v. Kay, Ex parte Wilson, 39, p. 124.

Moncton—Police—Semble, that the police 
officers of the city of Moncton have authority 
to make a seizure of liquor outside the city 1 
limits. R. v. Kay, Ex parte Wilson, 39, 
p. 124.

Moncton—Ratepayer disqualified us 
arbitrator—A ratepayer of the city of 
Morc«on is disqualified on the ground 
of pecuriary interest from acting as an 
arbitrator to determine the value of lands 
taken by the city for the purposes of the 
water department, under 56 Viet., c. 45.— 
Where objection to the qualification of an 
arbitrator was taken at tne commencement 
of the arbitration proceedings, subsequent 
appearance under protest and taking part 
in the proceedings will not. operate as a 
waiver of the Objection. In re Bessie B. 
Wilkins, 41, p. 141.

Police officer, Action against—In a
declaration (for assault) against a police 
officer appointed under the Campbellton 
Incorporation Act 51 Viet., c. 81, by s. 4, of 
which he was entitled to notice of action 
for anything done by virtue of his office, the 
first count contained an allegation that the 
acts were done by the defendant as a police 
officer and the second count omitted this 
allegation.—No notice of action was given 
within the time limited by the Act.—The 
jury found that the defendant was not acting 
as a police officer when he committed the 
assault, and that he did not honestly believe 
in the existence of a state of facts which 
if it had existed would have justified him 
in arresting the plaintiff.—Held, (1) that 
a verdict should be entered for the defendant 
on the first count; (2) that the verdict on 
the second count was against evidence 
and a new trial was ordered on the second 
count only. Poirier v. Crawford, 39, p. 444.
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Saint John, City of—Alderman dis
qualified as arbitrator for city—An
alderman of the city of Saintjohn is dis- 
c|'Vilified from acting as an arbitrator appoint
ed by the city to determine with other 
arbitrators the value of property expropriated 
by the city under Act til Viet., c. 52. In 
re Abell, 2 Eq., p. 271.

Saint John, City of—Pilots right to 
s peak vessels—Under the provisions of 
the Canada Shipping Act, R. S. C. 1906, 
c. 113, and the by-laws of the St. John pilot 
commissioners, a licensed pilot at the port 
of St. John may speak vessels from a gasoline 
launch, or from a row boat used in con
nection with the launch, provided that 
such launch and row boat are attached to 
a licensed pilot boat.—Such launch may be 
"attached" to a licensed pilot beat, although 
used by pilots to speak vessels independently 
of the pilot boat and at a distance of several 
miles from it.— Held (per Landry and 
Harry J.), a licensed pilot may speak vessels 
from a gasoline launch or any other boat, 
flying the pilot signals required by s. 502 
of the Canada Shipping Act, even though 
such launch or boat is not attached to a 
licensed pilot boat. Spears v. St. John 
Pilot Commissioners, 39, p. 495.

See also Mastcl and Servant—Negligence.

Damages caused by insufficient sewer 
—Lack of actionable negligence—In the

exercise of their statutory duties the corpora
tion of the city of M. provided a gy tem 
of sewers for the city.—In the year 1894 the 
daintiff built a house on the east side of 
ower R. street, and in pursuance of a by-law 

of the city requiring drains to be made from 
all houses and buildings on the streets to 
the sewers, entered a sewer already laid 
down in the street.—The sewer extended 
along lower R. street to a point a short 
distance south of the plaintiff's house, where 
it connected with a cross drain leading east- 
wardly into a main outlet sewer discharging 
into the P. river at a point below high water 
mark.—In the year 1898, when an unusually 
high tide took place, the water backed up 
through the sewer into the plaintiff's and 
other cellars on lower R. street.—The same 
thing occurred several times afterwards.— 
In 1901 the corporation, with a view, if 
possible, of preventing damage in future 
>y back flowage, continued tne sewer on 

lower R. street southwardly to the P. river, 
the outlet being below high water mark.— 
The new sewer was constructed according 
to plans prepared by the city engineer and 
approved of by the city council, and the 
device at the cutlet to prevent back flowage 
is the same as in the other sewers in the city, 
and similar in principle and mode of opera
tion to thoce u>ed in other places where 
sewers dv charge into tidal rivers such as 
the P.—The new sewer did not prevent 
back flowage, and the action was brought 
for loss and damage by the flowage of back 
water from the main sewer into the plaintiff's

cellar through the house drain.—Held (per 
Tuck C. J., Barker, McLeod and Gregory 
JJ., Hanington and Landry JJ. dissenting), 
that the city, having the statutory authority 
to construct the sewer, and having built 
it after plans made by a competent engineer 
ami adopted by the council, was not guilty 
of actionable negligence on account of the 
insufficiency of the sewer to answer its 
purpose, and a person thereby injured has 
no remedy by action at law; and it makes 
no difference in this particular whether the 
use of the sewei is voluntary or under com
pulsion. Lirette v. The City of Moncton, 
36, p. 475.

Failure to repair after notice—A
municipal corporation which fails after 
notice to repair a sewer laid under statutory 
authority, thereby causing continuous dam
age to a person connected therewith for 
sewerage purposes, is guilty of a misfeasance 
and liable for damages in a civil suit.— 
{Per Hanington, McLeod and Gregory

ij., Tuck C. J. and Landry J. dissenting.)
irette v. The City of Moncton, distinguished. 

Curless v. The Town of Grand Falls, 37, p. 227.

If the city fails to repair a leak in one of 
its public sewers after notice of the defect, 
it is guilty of a misfeasance, and is liable 
for damages by water finding its way from 
the leak into the cellar of an adjoining 
property. Curless v. The Town of Grand 
Falls followed. McKay v. The City of 
Saint John, 38, p. 393.

Moncton sewers—Right of city to 
collect frontage fees—The city of M. by 
its act of incorporation is authorized to 
levy on the owners of lots frontage fees 
for sewers, and to collect them as ordinary 
city taxes; the act also gives authority 
to make by-laws to regulate the way and 
manner of entering the sewers, and to prevent 
the entry of any sewer unless the entry 
and frontage fees were first paid.—A by-law 
was made providing that no person should 
enter any public sewer until all entry and 
frontage fees were paid.—E., the owner of 
a lot by purchase from the sheriff under an 
execution by the city of M. for general city 
taxes (not frontage fees) on which frontage 
fees had been rated against a former owner 
and not paid, applied for a mandamus to 
compel the city to grant him a permit to 
enter a sewer without payment of the front
age fees.— Held, refusing the mandamus, 
that the city could not be compelled to issue 
the permit until the fees were paid, even 
though they had lest the right to enforce 
payment against the owner of the lot. 
Ex parte Ed gelt, 36, p. 224.

Sewer commissioners of Albert county, 
Mandamus to assess—The commissioners 
of sewers in the parish of Hopewell, Albert 
county, appointed under C. S. 1903, c. 159, 
act for the whole parish and have power 
to assess the owners of any marsh lands there
in for work done, under s. 168, although such 
marsh lands may not have been set off as
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a district under s. 3 of the Act, and mandamus 
will lie to compel such assessment.—The fact 
that a new set of commissioners were elected 
after the application for mandamus but 
before judgment, would not prevent the 
granting of the writ, which went to “the 
commissioners of sewers for the parish of 
H.” Ex parte Dixon el al, 41, p. 133.

10. Waterworks.

Cumphellton—Discretion re supplying- 
water—By the Act (10 Viet., c. 58, the town 
of Campbell t on was authorized to provide 
fer said town a good and sufficient supply 
of water for domestic, lire and other pur
poses and to do all things necessary therefor. 
—The town accordingly put in a water 
system and supplied water to the inhabitants 
of the town for all purposes.—The plaintiff 
obtained water to run a motor in his printing 
establishment but the town council cut off 
his supply owing to scarcity of water.— 
They continued, however, to supply some 
other industrial establishments which gave 
employment to more men and used less 
water than the plaintiff.— Held, that under 
the Act the town was not bound to supply 
water to the plaintiff for industrial purposes 
at any and all times but had the right to 
cut off such supply whenever in the bona 
fide exercise of their discretion the town 
council deemed it best in the interests of 
the town. Crockett v. Town of Campbellton, 
39 N. B. R., p. 573; 40 S. C. R., p. 606.

Campbellton—Trespass to lay pipes—
See McDougall v. Campbellton Water Supply 
Co., 34, p. 467.

Pollution of water —Where plaintiff was 
authorized bv Act to take a specified quantity 
of water per day from a lake for, among 
other purposes, the domestic use of its 
citizens, it was held that it was entitled to 
receive the water in its pure natural state. 
The City of St. John v. Barker, 3 Eq., p. 358.

Re arbitrators’ fees -See In re Sutton 
and Jewett Arbitration, 1 Eq., p. 568.

Saint John. City of -Expropriation 
under 5 Ed VII By Act 63 Viet., c. 51, 
the city of St. John is empowered to take the 
lands, tenements, rights, property and 
premises of persons or corporations for needed 
public civic work.-, and provHon is made for 
compensation.—By Act 1 Ed. VII, c. 55, 
the power of the city as to its right to ex
propriate for a water supply is extended, 
and the sections in 63 Vic., c. 59, providing 
compensation are made to apply.- By Act 
5 Ed. Vli, c. 59, passed for the purpose 
of further carrying out the provisions of 
the act or acts of the legislature empowering 
the city of Saint John to extend its water 
supply, the city is authorized to take by 
expropriation or purchase any land that 
may be needed for the purpose, but no 
provision is made for compensation except 
in the case of certain riparian owners on
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the Mispec River, and no reference is made 
to the compensation sections in the other 
acts.— Held, that persons other than those 
specially provided for in the act 5 Ed. VII, 
are entitled to compensation and for this 
purpose the provision in the other acts as 
to assessing and paying damages might be 
read into 5 Ed. VII; that the city might, 
expropriate either the land and vest the 
title, or an casement to lay and maintain 
its pipes, but could not expropriate an ease
ment to erect and maintain telegraph and 
telephone lines upon the land. Chittick 
v. City of Saint John, 38, p. 249.

See also Ross v. City of Saint John, 37, p. 58.

11. Miscellaneous.

Commons — Town of Grand Falls — 
38 Viet., c. 42 — 59 Viet., c. 69—Cert im 
lands were by Order in Council and Act of 
Assembly vested in the municipality of 
Victoria for the use and benefit, as a common, 
of the inhabitants r.f the town /if Grand Fills. 
—By subsequent legislation they were trans
ferred to and vested in the town of Grand 
Falls “to the same extent as was given to 
the said municipality.”—By another act a 
lortion of the common without the town 
imits was transferred to the said town.— 
Upon the land within the town limits the 
defendant entered and commenced to erect 
a li hi e. —The plaintiffs thereupon brought 
ejectment.—Held, (1) that the action was 
properly brought in the name of the town 
of Grand Falls instead of the town council 
of Grand Falls ; (2) that the action of eject
ment would lie; (3) that the evidence shewed 
sufficient demand of possession; (4) that it 
was not necessary to make a tender for 
improvements as the Act 38 Viet. c. 42, 
only applied to improvements on the land 
at the time of its passage; (5) that the Act 
59 Viet., c. 69, does not abridge or take 
away any of the rights to the common 
within the town. Town of Grand Falls v. 
Petit, 34, p. 355.

Councillor, Disqualification of—Quo 
warranto—The city of Moncton Incorpora
tion Act, 53 Viet., c. 60, s. 6, provides that 
no person shall be qualified to act as aider- 
man "who has any interest in any contract 
made with the council,” and where an aider- 
man of the city was shown to be a member 
of a firm occupying a market stall owned by 
the city and holding a butcher's license from 
the city, which license could be cancelled 
by the city council for violation of the market 
by-laws, the Court granted a writ of quo 
warranto calling on the alderman to show by 
what authority he exercised his office. 
F.x parte Gallagher, In re Fryers, 41, p. 545.

Councillor, Forfeiture of seat by—
Section 61 of the Liquor License Act provides 
that if any member of a municipal council 
is convicted of knowingly committing any 
offence against the Act he shall thereby 
forfeit and vacate his -eat.— Held, that a 
councillor convicted for selling without
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a license did not forfeit his seat where the 
conviction did not state that the offence 
was committed knowingly, and it is not the 
ilntv of the Court to examine the proceedings 
before the magistrate to ascertain if guilty 
knowledge had been prove-1. R. v. The 
Municipality of Restigoucke, Ex parte Murchie, 
42, p. 629.

Criminal law — Indictable offences — 
Liability for costs of prosecution—A
municipality is liable for the fees and ex
penses of a justice of the peace or a constable 
I livable in relation to the prcsectuion of 
indictable offences only where they have 
been certified to be correct by the attorney 
general or other counsel acting for the 
Crown, and have been ordered to be paid by 
the judge presiding at the Court in which the 
in lictment is presented.—The Act of Assem
bly. 67 Viet., c. 19, s. 1, whereby certain 
expenses in criminal prosecutions are made 
chargeable upon the municipalities is not 
ultra vires of the provincial legislature. 
McLeod v. The Municipality of Kings, 35, 
!». 103.

Criminal law —Liability for costs where 
nominal party—Where an appeal under 
the Towns Incorporation Act, 1890, from a 

eviction by a police magistrate, was 
allowed, and the conviction quashed on the 
ground that the magistrate had refit«cd to hear 
material evidence, the Court (Haningtcn, 
Landry, Barker and McLeod J [., Gregory 
I. dissenting), refused to make the order 
without costs against the town of Grand 
Falls, who took no part in the prosecution 
m l were only parties by virtue of the act 
requiring the prosecution to be in ihcir 
M ime. Turner v. Mockler et al, 36, p. 245.

Fredericton -Assessment Act 1907—
hcriffs are required by law to reside in 

ihe shiretown of their county unless other- 
i e permitted under C. S. 1903, c. 00, s. 8. 
The shenff of York county has an office in 

the c tyof Fredericton, the shiretown, where he 
pends a considerable portion of his time 

-i the discharge of his duties, boar-ling at 
the county gad when there.—His wife 

id family rc-ide at his farm in the parish 
--f S. where the sheriff also spends a large 
part of his time—He pays taxes in the 

irish of S., including poll tax, and swore that 
residence and domicile were there.— 

L-r two years he paid without objection 
ixes levied on him as a resident in the city 

Fredericton, and in his affidavits of 
- rvicc he described himself as "of the city 

Fredericton."—Upon an application to 
mash an assessment of the city of Frederic- 
-n against the sheriff, on the ground that 

■ was a non-resident, held, that the sheriff 
is in fact a resident of the city of Fred- 

ricton and liable to be assessed as such 
mder the Citv of Fredericton Assessment 
Act, 1907.— Held also, that the sheriff 

a non-resident, does not come within 
■be exemption of s. 3 (11) of the City of 
Fredericton Assessment Act 1907, extended 

non-residents "employed in the city

of Fredericton in government or county 
offices whose duties are necessarily per
formed in Fredericton." R. v. Assessors 
Frederiction, Ex parte Ilowe, 41, p. 564.

The deputy sheriff r.f York county is 
also county gaoler, and as such occupies 
apartments with his wife in the county 
gaol at Fredericton.—He made affidavit 
that he had been for thirty years and still 
was an inhabitant and resilient of the parish 
of Q., where he owns a farm and pays taxes, 
including a poll tax, and that he was in 
Fredericton only to discharge his duties.— 
Upon an application to quash an assessment 
of the city of Fredericton against the deputy 
sheriff, un the ground that he was a non
resident, held, he was in fact a resident 
of the city of Fredericton and liable to be 
assessed as such under the City of Frederic
ton Assessment Act, 1907. R. v. Assessors 
Fredericton, Ex parte Timmins, 41, p. 577.

A non-reddent carrying on business in 
the city of Fredericton within the meaning 
of s. 31 of 7 Edw. VII, c. 18, (Fredericton 
Assessment Act, 1907) is liable to assessment 
in the city in respect to his personal property 
and income, notwithstanding the provisions 
of s. 30 of 3 Geo. V., c. 21 (Rates and Taxes 
Act, 1913), but if the non-resident be em
ployed in a government office, whose duties 
thereunder arc necessarily performed in 
Fredericton, lie is exempt under sub-s. 11, 
of s. 3 of said Fredericton Assessment Act. 
R. v. Assessors of Fredericton, Ex parte 
Maxwell, 44, p. 563 (Chambers).

Mayor, Disqualification of -The Incor
poration Act of the Town of Portland, 34 
Viet., c. 11, s. 9, provides that no person 
shall he qualified to be elected to serve in 
the office of chairman or councillor, or being 
elected shall serve in either of the said offices, 
so long as he shall hold the office of police 
magistrate or sitting magistrate of the said 
town, or any office or place of profit in the 
gift or disposal of the Council.—By Act 
45 Viet., c. 61, the name of the town of 
Portland was changed to "The Citv of Port
land" and it was provided that instead of 
a chairman annually elected by the Council
lors, there should he a Mayor.—By Act 
51 Viet., c. 52, provision was made for the 
appointment of a commission of three per
sons to prepare a scheme for the union of 
the city of Saint John and the city of Port
land.—The Act provided that one of the 
Commissioners should be appointed by the 
Council of the citv of Portland, that each 
commissioner should be paid a specified sum 
for his sendees, besides expenses, and that 
the cost of the commission should be borne 
by both cities.—The Council of the city of 
Portland appointed the defendant C. who 
was then mayor of the citv, its commissioner. 
—At a meeting of the Council held shortly 
after, presided over bv C. as mayor, certain 
accounts were ordered to be paid, and esti
mates for the year were approved, and an 
assessment ordered therefor.—The plaintiff, 
a rate-p-ver brought this suit on behalf of
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hinself and all other ratepayers who should 
come in and contribute to the expci.se of 
the suit, to restrain C. from signing orders 
for the payment of the accounts ordered 
to be pai l by the Council and the defendant 
XV., the chamberlain of the city, from paying 
them on orders signed by the defendant C. 
and for a declaration that C. was incapacitated 
from acting as mayor.— Held, that the suit 
should be by information by the Attorney- 
General on the relation of all or some of 
the ratepayers, the plaintiff not having 
sustained, or likely to sustain, any injury 
not common to all the ratepayers. Merritt 
v. Chesley et al, Eq. Cas., p. 324.

Moncton — Assessment by munici
pality of county — Certiorari -The muni
cipality of the county of Westmorland, 
having issued a warrant cf assessment to 
the city of Moncton under the provisions 
of the Act respecting Rates and Taxes, 
C. S. 1903, c. 170, s. 34, before the same was 
delivered to the city assessors or any assess
ment made thereunder the city of Monctcn 
at for a certiorari to remove the warrant 
alleging that part of the amount to be 
assessed under it was not properly chargeable 
to the city.—There was no evidence that 
the city itself was liable to be taxed as a 
rate payer.— Held that there was no ground 
for the application, there being no assess
ment for the Court to act upon and the city 
as such having no interest in the assessment. 
Ex parte The City of Mom loti, 39, p. 326.

Moncton — Civil Court commissioner
—The declaration alleged that under Act 
53 Viet., c. 00, a Court for the trial of civil 
causes was established in the city of M, that 
a commissioner of the said Court was to be 
appointed by the governor in council, that 
the salary of the said commissioner was to 
be fixed by the city council of the city of 
M. and paid out of their funds, that pursuant 
to the act the plaintiff was appointed com
missioner and his salary was fixed by the 
city council at $600 per annum, that he 
had performed the duties of the office and 
was entitled to be paid the salary, but 
the defendant had refused to pay. —Held, 
on demurrer (per Hanington, Landry, Barker, 
Mclexl and Gregory JJ.), that the declara
tion was good, as it alleged a statutory 
liability to pay the plaintiff out of the city 
funds. Kay v. The City of Moncton, 36
p. 202.

Moncton — Police magistrate, “Ab- 
scence” of—The word "absence" in ac
tion 65 of the City of Moncton Incorporation 
Act, 53 Viet., c. 60, does not mean ab
sence from the place of trial but inability 
to attend to the business of the Court.— 
Here the police magistrate was in the court 
room during part of the trials but during 
the trials was obliged to attend before a 
commissioner appointed by the provincial 
government to inquire into his official con
duct. R. v. Sleeves, Ex parte Cormier, 
39, p. 435.

Moncton — Recommendation to City 
Court commissioner —G., having applied 
to the commissioner of the City Court of 
M. for a summons, was refused unless he 
first jiaid the fee for the issuing thereof.— 
Relying upon a recommendation in a report 
of the finance committee of the city council 
of the said city, which was received and 
adopted by the council, G. then moved the 
Court for a rule nisi calling upon the com
missioner to shew cause why a mandamus 
should not issue to compel hnn to issue 
the summons without the fee being paid or 
tendered in advance.—The recommendation 
was as follows: "Your committee would 
recommend that hereafter any and all 
claims within the jurisdiction of said Court 
may be sued and judgment therein taken 
without the payment of costs in advance, 
but that the same be retained out of the 
first moneys collected on the judgment." 
— Held, (1) that, as the commissioner was 
an appointee and servant of the Crown, and 
in no way responsible tc the said city or 
under its direction or control, the city could 
not by resolution create any duty or obliga
tion upon the commissioner to issue the 
summons without the fee therefor being 
prepaid; and (2) that the report and its 
adoption amounted to nothing mere than 
a recommendation to the commissioner 
which he was at liberty to act upon or not 
according to his discretion. Ex parte Grant, 
35, p. 45.

Overseers of the poor—Medical services 
rendered—A physician who rendered pro 
fessional services to an indigent person in
jured while a resident of the parish of S., by 
the direction of P., one of the overseers of 
the parish, can maintain an action for such 
services against the overseers of the parish 
in their corporate name. (Per Hanington, 
Landry, Barker and McLeod JJ.)—Held 
(per Tuck C. J., dissenting), that the over
seers are not liable until notice and request 
is made pursuant to section 12 of the act 
relating to the support of the poor, C. S. 
1903, e. 179, and as the notice (if any) in 
this case was not given to the overseers 
but to P., one of them, there is no liability. 
—The question whether a person relieved is 
a pauper or not is a question of fact for .the 
jury, and, if not passed upon by them, a 
new trial will be granted to have the question 
determined. Irvine v. Overseers Parish of 
Stanley, 37, p. 572.

Public Health Act, 61 Viet., c. 33—
A medical practitioner employed by the local 
board of health of the city of Moncton to 
attend to cases of small-pox cannot recover 
for his services in an action against the city. 
—The Public Health Act, 1898 (61 Viet., 
e. 33, imposes upon the cities or municipali
ties, wherein local boards of health are 
established, no liability, which can be 
enforced by action, for the expenses cr con
tracts of such boards. Cruise v. The City 
of Moncton, 35, p. 249.

6



MUNICIPAL LAW.50.'

Public Health Act 1898 — Regulation 2
—The health district of the city and county 
<.f Saint John is not within regulation 2 of 
tin regulations made under section 38 of 
the 1 ublic Health Act, 1898, which pro
vides for compulsory vaccination when “it 
shall 1 e found by the local board of health 
« ■ any health district that a case of smallpox 
exi is, in case such district be a city or town” 
and a conviction for refusing to attend 
at the (flice of the local board of health of 
the district of the city and county of Saint 
John and to be vaccinated, contrary to the 
statute and regulations, is bad—{Per Han- 
ington, Barker and Gregory JJ., Tuck C\ J. 
and McLeod J. dissenting.) R. v. Rile hie, 
Ex parle Jack, 35, p. 581.

Public Health Act, C. S. 1903, c. 53— 
Conviction under—A conviction under the 

Health Act, C. S. 1903, c. 68, for 
failing to remove material dangerous to 
the public health from premises indicated 
in a notice given by a health officer under 
section 36 of the Act held bad where the notice 
to remove described, not the premises of the 
defendant on which the material complained 
of is deposited but, other premises; and further 
held that the objection was not waived or 
the conviction cured by the defendant not 
being misled by the wrong description and 
in t raising any objection on that ground, but 
appearing and defending on other grounds. 
R. v. Kay Ex parte Allen, 38, p. 536.

Public Health Act, C. S. 1903, c. 53,
a. 73—A judge of the Supreme Court has 
no jurisdiction under section 73 of the 
Public Health Act, C. S. 1903, c. 63, to order 
a county council to pay an amount assessed 
for the expenses of a local board under section 
72 of the act on the application of the chair
man without the authority of the board.— 
i Per Hanington and McLeod JJ., Tuck 
C. J. dissenting). Ex parte Municipality 
of York re Local Board of Health, District 
No. S, 37, p. 546.

Quorum—See R. v. The Municipality 
of Restigouche, Ex parte Atchibald Murchie, 
42, p. 540.

Saint John, City of—Assessment Act, 
52 Viet., c. 27—The whole of an estate of a 
deceased person liable to be assessed in the 
' ity of Saint John may be rated in the names 
of the resident trustees under 62 Viet., c. 27, 

. 135, though one of the three trustees, in 
whe m it is vested, is resident abroad.— 
Railway bonds secured by a mortgage, are 
not mortgages within the meaning of section 
121 as amended by 63 Viet., c. 43, and are 
not exempt from taxation. R. v. Sharp, 
Ex parte Lnvin, 35, p. 470.

Book debts are assessable in the city of 
Saint John under s. 121 of 52 Viet., c. 27, 
as amended by 63 Viet., c. 43.—Railway 
bonds secured by a mortgage are not exempt 
under the said acts. R. v. Sharp, Ex parte 
Turnbull, 35, p. 477.

566
Saint John — Poard of harbour com

missioners 38 Viet., c. 95—1 he charter 
of the city of Saint John grants the harbour 
of St. John within certain 1 oundaries to the 
mayor, aldermen and commonalty of the 
city, but any previous grant of the Crown in 
any part of the same is reserved and excepted, 
—in addition to the wharves and water-lots 
owned by the city there are within the limits 
of the harbour wharves owned as private 
properties under grants from the Crown 
and reserved by the charter, and also wharves 
on lands leased from the city.—By Act 38 
Viet., c. 95 (N. B.) it was provided inter 
alia, that the mayor etc. of the city might 
contract and agree for the transfer to com
missioners, to 1 e duly appointed to constitute 
and form a board of harbour commissioners 
for the port and harbour of St. John, of all 
the right, title and interest of the mayor etc. 
of, in and to the harbour of St. John, and of, 
in and to the land, water and the land covered 
with water, wharves tenements, and heredi
taments within certain bounds of the harbour 
provided that at least two thirds of the 
members of the ccrrmon council concurred 
in and agreed thereto.—At a meeting of the 
common council held after the passing of the 
Act a report from the general committee of the 
council was sul mitted recommending that ap
plication be made to the Dominion Parliament 
for legislation placing the harbour of St. John 
in commission in accordance inter alia with 
the terms of the said Act, and that the board 
of harbour commissioners he c< m posed of the 
members, three of whom should I e appointed 
by the Governor C en era 1 in Council, and two 
by common council.—The report was adopted 
by the council on a vote of twelve to four, 
the mayor, who was present, abstaining 
from voting though he was in favor of the 
report, and had signed it as one of the general 
committee.—1 he common council was com
posed of nineteen members, including the 
mayor.—The Dominion Parliament, in ac
cordance with the terms o>f a request from 
a committee of the common council, by 
Act 45, Viet., c. 51, created a board or 
corporation of harbour commissioners to 
consist of five meml ers, three to be appointed 
by the Governor in Council, one by the com
mon council, and ore by the St. John board 
of trade.—The Act gave the board large 
powers relating to the management and 
control of the harbour, including the mooring 
and placing of ships at private wharves, 
and the fixing of tolls and dues payable by 
ships at private wharves and slips.— Held, 
that the Act 38 Viet., c. 95, should b e strictly 
construed, and that the meml ership of the 
harbour board not having 1 een constituted 
under Act 45 Viet., c. 51, in accordance with 
the terms consented to by the common 
council, an ex parte injunction restraining 
the defendants fre m transferring the harl our 
and wharf proj erty to the board was properly 
granted.—Quaere: whether the consent re
quired by the Act was the consent of twe- 
thirds of all the meml ers of the common 
council, or of two thirds of the members 
present at a meeting. Berton v. The Mayor 
etc. of the City of St. John, Eq. Cas., p. 150.
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Saint John, City of—Extent of fishing 

rights in harbor By it ■ charter the city 
ci Saint John is granted “all the lands and 
waters thereto adjoining or running in, by 
cr through the same" within defined bound
aries, including a course at low water mark; 
“as well the land as the water, and the land 
covered with water within said boundaries." 
—The fisheries between high and low water 
mark on the harbour are declared by the 
charter to be for the sole use of the inhabi
tants, but by Act of Assembly they are 
directed to be annually sold by the city.— 
Held, that where the city is bounded by 
low water mark it has not a title to sell the 
right cf fishing lieyond such mark, though 
within the harbour or river. The City 
of Saint John v. Wilson, 2 Eq., p. 398.

Saint John, City of Fire law, 35 Viet..
c. 56—By Act 3ft Viet., c. fill, intituled "An 
Act for the better prevention of conflagra
tions in the city of Saint John," all dwelling 
houses, store house -, and other buildings 
to be erected in the city of Saint John, 
on the eastern side of the harbour, within 
certain limits, must be made and con
structed of stone, brick, iron, or other non
combustible material, with “party or fire 
walls" rising at least twelve inches above the 
roof, and the roof must be covered on the 
outside with tile, slate, gravel, or other safe 
materials against fire.—The defendants were 
erecting a building resting on stone founda
tion walls, and consisting of a wooden frame 
with brick filling four inches thick between 
the studding, and the whole encased with 
brick four inches thick. -In a suit by the 
corporation of the city of Saint John for an 
injunction to restrain the defendants from 
erecting the building as being in violation 
of the Act.— Held, (1) that the suit was 
properly brought in the name of the plaintiff 
and should not be by information in the 
name of the Attorney-General on their 
relation; (2) that the building was in viola
tion of the Act and an injunction should 
be granted. The Mayor etc. of Saint John 
v. Ganong et al, Erp Cas., p. 17.

Saint John, City of Lease of water
lot S. is a lessee under lease from the city 
of Saint John of a wafer lot in the harbour; 
the F. K. Co. are lessees of the next lot to 
the south and there are other lots to the 
south between that of S. and the foreshore of 
the harbour.—By his lease S. has a right 
of access to and from his lot on the east 
and west sides.— 11 eld, that S. was not a 
riparian owner and had no rights in respect 
to the water lot other than those given him 
by his lease.—Hence he could not restrain 
the F. K. Co. from erecting a wharf on the 
adjoining lot which would prevent access 
to his from the south, a right of access not 
provided for in his lease. -Judgment of the 
Supreme Court of New Brunswick (40 N. B. 
R. 8) maintaining the decree of the judge 
in equity (4 N. B. Eq. 184, 201) reversed. 
(Idington J. dissenting). The Francis Kerr 
Co. v. Robert Seely, 44 S. C. R., p. 029.

508
Saint John, City of —Liability re snow 

on streets under 58 Viet., c. 72—The Saint 
ohn Railway Company acquired the Saint 
ohn Street Railway in 1894, subject to 

the obligations of keeping in repair the streets 
in which the railway ran as provided by 
50 Viet., c. 33, s. 10, and also the obligation 
of removing the snow and ice as provided by 
ftft Viet., c. 29, s. 10.—In 189ft the act 
58 Viet., c. 72, was passed, s. 6 of which 
authorized the company to agree with the 
city of Saint John to pay the said city an 
annual sum to be agreed upon as a con
sideration for taking care etc. of the streets 
and the removal of the snow thereon, relieving 
the company from all liability for the same 
during the continuance of the agreement.— 
Acting under the authority of this section, 
the company and the city entered into a 
contract by which the city undertook to do 
what, by the section, it is authorized to 
do. - Held (per Tuck C. J., Hanington, Barker 
and McLeod J J. ), in an action for (lamages 
caused by the defendants' negligence in not 
removing the snow in a street through which 
the railway ran, that section (>, and the 
agreement made thereunder, imposes upon 
tiie city no greater liability in respect to the 
care of the streets than otherwise attaches 
to them as a municipal corporation, and 
neglect to remove the snow was a mere non
feasance for which they were not liable at 
the suit of a private individual, and a non
suit should be entered.— Held (per Gregory 
J.), that there was a statutory obligation on 
the railway company to level the snow and 
keep safe in that respect for public travel 
the streets where the railway runs.—That 
while the act ft8 Viet., c. 72, does not impose 
a duty on the city, it authorizes it in this 
instance to become a contractor for the 
performance of the work, and to stand in 
the place of the company in respect to all its 
liabilities in regard to the removal of snow, 
and the city is liable to a private individual 
for damages caused by its failure so to do. 
McCrea v. The City of Saint John, 3(1, p. 144.

Saint John, City of—Police Court 
revenue Smuggling —A penalty imposed 
by the police magistrate of the city of Saint 
John for harbouring smuggled goods under 
section 197 of the Customs Act, R. S. C., 
c. 32, forms part of the consolidated revenue 
of Cana-la and is payable to the receiver- 
general, and not to the chamberlain of the 
cit y of Saint John under 52 Viet., c. 27, s. 50. 
R. v. McCarthy (Two Cases), 38, p. 41.

Saint John, City of -Portwardens - 
Right to fees Port wardens appointed by 
the city of Saint John have no exclusive 
right to examine hatches of incoming vessels, 
so as to entitle them to fees for the service 
paid to an outside person. Port-wardens 
of Saint John v. McLaughlin, 3 Eq., p. 175.

Saint John, City of Rights of city re 
street railway —The plaintiff company, 
under the provisions of its charter, constructed
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a line of railway in the city of Saint John 
over and upon streets agreed upon between 
the city and the company.—The company 
lai I its rails of a pattern and description 
approved of by the city at the time of the 
1., ing thereof and laid and placed them to 
ti, satisfaction of the city engineer for the 
time living.—The city in the exercise of 
i right to take up the rails and open up 
the streets traversed by the railway for the 
purpose of altering the grade or any other 
purpose, removed the rails and changed the 
vradc at the intersection of certain streets 
and notified the plaintiff company that 
it would lie necessary for it to raise its rails 
to the altered trade «and replace the rails 
removed with grooved rails instead of the 
"T" rails removed.— Held, in answer to 
questions submitted in a stated case, (1) 
that the city having removed the rails tern- 
porarilv for a specific purpose had no authority 
to order the company to replace them with 
raib of a different pattern; (2) that it had 
the right to require the c< tnpany to keep 
it' track level with the altered grade of 
the street on a sufficient foundation to keep 
it at the required level but had no right to 
require the use of any particular foundation. 
Tlw Saint John Rwy. Co. v. City of Saint 
John, 43, p. 417.

Saint Marys—The act f>2 Viet., c. 57 
creating the Saint Mary’s Village Water and 
Fire Commissioners a corporate body does

it make the village ol Saint Mary' an 
incorporated town, and (Vies not deprive a 
Parish Court commissioner of his juris
diction in that village. R. v. Clarkson, 
Ex parte Ilayes, 40, p. 303.

Suit by ratepayer v. municipality—
A ratepayer on behalf of himself anil all 
other ratepayers of a municipal corporation, 
has a right to maintain an action to restrain 
the corporation from doing acts which he 
believes are ultra vires, without bringing 
the action in the name of the Attorney- 
General ex relatione, where the Crown is 
not directly interested. Sleeves et al v. 
City of Moncton, 42, p. 405, C. D.

Warden, Office of—M. was elected 
councillor for the parish of St. L. in October,
1907, and was appointed warden of the county 
in January.—On September 29, 1908, he 
resigned his position of councillor, but after
wards and liefore December 29, 1908, was 
elected councillor by a newly created parish 
in the same county, and in January, 1909. 
was reappointed warden.— Held, M.'s resig
nation as councillor operated «'is a resignation 
of his position of warden, as the warden must 
lie a councillor under the Municipalities 
Act, C. S. 1903, c. 166, and therefore pre
senting a petition to him on December 29,
1908, would not lie sufficient under the 
provisions of the Liquor License Act, C. S.. 
1903, c. 22, s. 21, «amended 7 Edw. VII, c. 46. 
Ex parte Stavert, 39, p. 239.

NEGLIGENCE.
1. Actions for Negligence.

1. GENERALLY.
2. AT COMMON LAW.
3. UNDER STATUTE.
4. STATUTE OF LIMITATIONS. (See

Limitation of Actions.)
2. Animals.

1. CARRIAGE OF. (See Carriers.)
2. DANGEROUS. x- Animals.)
3. ON OR NEAR TRACKS. (See

Railways, post, No. 13.)
4. RUNAWAY HORSES. (See Anl-

3. Buildings.
4. Children and Others under Dis

ability.
5. Contributory Negligence.
(i. Damages.

1. COMPENSATION TO PERSON
INJURED.

2. COMPENSATION TO RELATIVES
7. Driving Logs.
8. Evidence of Negligence.
9. Fires.

10. Highways—Unsafe Condition.
11. Hospitals — Inns — Theatres, etc.
12. Public.
13. Railways.
14. Sale of Dangerous Things.
15. Servants.

1. ACTS OR OMISSIONS OF—
LIABILITY OF MASTER.

2. COMMON EMPLOYMENT.
3. DEFECTIVE SYSTEM.

16. Ships—Management of.
17. Vehicles -Reckless Driving, etc.
18. Work of Independent Contractors.
19. Miscellaneous Cases.

1. GENERALLY.
2. BROKER. (See Broker.)
3. CARRIERS. (See Carriers.)
4. SOLICITOR. (See Solicitor.)
5. TRUSTEES. (See Trustees.)

1. Actions for Negligence.

1. GENERALLY.

Charge to jury—In an action for damages 
for an injury caused by alleged negligence 
the verdict will not be set aside on the 
ground that the trial judge failed to instruct 
the jury as to what would, and what would 
net, constitute negligence, if counsel on the
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trial neglected to ask the judge to so instruct 
them. Robinson v. Haley el al, 42, p. 657.

Duty of judge and jury—It is the duty 
of the trial judge to determine whether any 
facts have been established from which 
negligence may be reasonably inferred and 
for the jury to find whether front the facts 
so established negligence ought to be inferred. 
Porter v. O'Connell, 43, p. 458,

2. AT COMMON LAW.

Managing director—Duty to share
holders l he managing director of a com
pany, without the authority but with the 
knowledge of all his company's directors 
except one, erected, at a cost of $17,(XX), 
a fuel house for the storage of mill wood 
and a conveyor for the purpose of moving 
the mill wood from his mill to the company's 
pulp mill to be u ed for fuel and pulp.—The 
tuel hou. e and conveyor became of no use 
to the company by reason of the discon
tinuance ol the use of mill wood.— Held 
(per 'luck L. J., Barker, McLeod and 
t.regory J J., Hanington and Landry JJ. 
di citing,) that there was no such gross 
negligence on the part of the managing 
director as made him liable for the expense 
oi ereCving the fuel house and conveyer. 
The Cushing Sulphite Fibre Co. Ltd. v. Cushing, 
37, p. 313.

Muster and servant—Failure of servant 
in duty to master—In an action by the 
pluinuli company against the de.endant, the 
hr t count • a the declaration alleged that 
the de endant was hired for the purpose of 
receiving and torwarding to the company 
applications lor fire insurance, yet the 
de codant not regarding his duty, so negli
gently and wrongiully received and for
warded to the company an application for 
in-urar.ee containing statements which he 
knew at the time to be lal e, and material 
to the ri k, and .aid company relying upon 
the truth o. the applic aio i accepted the 
ri k and i sued a i cy thereon which 
became a claim and d company was put 
to gre it cost in de e ung an action at 
law.— Held (per 'luck i. J., Landry, Mc
Leod and vregory JJ.), that the count 
staled a eau e oi j.caon and was gixxl on 
demurrer.— Held (per Hanington J.), that 
the ue endaiV dut\, under the contract, 
was to receive and .orward all applications, 
whether the taieme u. were true or false, 
anu a- the fir t count did not charge any 
duty i eyond that, *-r fraud, it was bad on 
demurrer. The Norutih Union Fire Insur
ance Soi tel y v. A. lAltsur, 3o, p. 091.

3. UNDER STATUTE.

Death of empoyee—Action by ad
ministrator oi deceased—A plaintiff is 
not . uunu to elec, at the trial whether he 
will proceeu t.i uer the Workmen's Com- 
pemation Ac\ or unuer the Act re .peering 
Lomi ematii i v I el: uxe <i 1 ersons Killed 
by Wrong, ul Act, Neglect or Default,

C. S. 1903, c. 79, but the action can l>e 
brought and proceeded with under bah 
acts and the damages assessed under either 
act as the evidence may warrant. Wentiell 
v. N. B. ifc P. E. I. Rwy. Co., 43, p. 475.

Questions for jury—In an action under 
the act "respecting compensation to relatives 
of persons killed by wrongful act, negligence 
or default,” V. S. 1903, c. 79, the jury 
should be simply asked if the defendant was 
guilty of negligence causing the death, and 
if so, in what did such negligence consist ? - 
If irrelevant and unnecessary questions are 
asked, and the judge’s charge in respect to 
them is not warranted by evidence relevant 
to the issue, a new trial will not be granted 
unless the effect thereof is to prejudice the 
minds of the jury as to the real question 
to be tried. (Per Barker J.) Collins, Ad
ministrator etc. v. The City of Saint John, 
38, p. 80.

Workmen’s Compensation Act Rights 
of workman —The provisions of the Work
men’s Compensation for Injuries Act, C. S. 
1903, c. 110, place a workman who has 
been killed by the negligence of his employer 
in the same position as a stranger, but give 
his personal representatives no other or 
better right than they would have if he was 
a stranger. Murray et al v. Miramichi 
Pulp and Paper Co. Ltd., 39, p. 44.

2. Animals.
(See oj above.)

3. Buildings.

Landlord-- Failure to repair sewer pipe 
in adjoining apartment Where a land
lord leases a house to several tenants, he 
retains such control over the premises as 
to render him liable for damage caused by 
failure to repair a leak in a sewer pipe in 
the apartment of a tenant in an upper 
flat which causes damage to the tenant of 
a shop on the ground floor of the premises. 
Brown v. Carson, 42, p. 354.

Use of explosives—The owner of land 
who uses explosives in the usual way for 
the purpose cf excavating rock for the 
foundation of a house is bound to exercise 
all reasonable care and is responsible for 
damage to an adjoining occupant due to 
the u.-.e of extra heavy blasts. Id.

4. Children and Others under Disability.
(No Cases.)

5 Contributory Negligence.

Answering questions necessary to es
tablish contributory negligence—In an
action for negligence in failing to properly 
guard a shaft or belt in de.endant’s mill 
by which plaintiff’s intestate was caught
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and killed, defendant pleaded contributory 
negligence (1) by deceased attempting to 
|,:,ss this shaft; (2) in attempting to step 
over instead of under the shaft; (3) in wear
ing an apron when passing the shaft.— 
Nu one saw the accident, but there were 
sufficient facts from whicn the jury could 
infer how the accident occurred.—The jury 
found there was no contributory negligence, 
hut to the question: "In what way did the acci
dent to the deceased occur and how did the de- 
o i cd come in contact with the shaft or belt?” 
replied, "We do not know."—After verdict 
entered for the plaintiff, held, defendant 
was entitled to a new trial in order that the 
jury might find the facts necessary to deter
mine the question of contributory negligence. 
McGowan v. Warner, 41, p 524.

Horse, Bailment of—Failure to give 
warning of vicious tendencies—The keeper 
of a livery stable who hires a horse to another 
is bound to give notice to the bailee of any 
dangerous quality in the animal hired of 
which he has or should have knowledge, and 
failure to give such notice, while it may not 
be accurately designated contributory negli
gence, may in an action against the bailee 
for an injury re tilling from neglect to exer
cise proper caution go directly to the ques
tion of the bailee’s negligence and liability. 
(!ray v. Sleeves, 42, p. G7G.

Ultimate negligence—In an action for 
negligently driving a street car whereby 
deceased was struck and killed, the jury 
found that the defendant was negligent on 
account of the motorman being incompetent 
and not applying the emergency brake when 
he saw or should have seen deceased, and 
that the motorman had the last chance to 
avoid the accident.—The jury also found 
that there was contributory negligence on 
the part of the deceased in not taking proper 
precaution to notice whether the car was 
coming or not and that after deceased 
stepped on the track, the motorman could 
not have stopped the car in time to have 
avoided the accident.—After verdict for 
the plaintiff, held, the findings that the 
motorman was incompetent and did not 
apply the emergency brake were against 
evidence.—Under the findings of the jury 
the deceased had the last chance to avoid 
the accident and a verdict should be entered 
for the defendant. Ryder v. Saint John 
Railway Co., 42, p. 89.

6. Damages.

1. COMPENSATION TO PARTY IN
JURED.

Loss of all fingers—Ix)ss of hand—In
an action under the Workmen’s Compensa
tion for Injuries Act, 4 Geo. V., c. 34 (1904), 
the trial judge found that the plaintiff, while 
working at a circular saw edger in the 
defendant’s mills, lost all the fingers of his 
left hand by reason of the saw not being 
guarded as by law required, and assessed

the full compensation allowed by clause (b) 
of sub-s. 2 of s. G of the Act, for the loss 
of a hand.— Held, on appeal, that the fair 
intendment to be made in favor of the judg
ment is the trial judge found that the plaintiff 
lost his hand and that the compensation al
lowed was not greater than the amount 
provided for by the Act, and the appeal was 
dismissed with costs. Pankhurst v. Smith, 
44, p. 279.

Street railway accident—On the trial
of an action brought to recover damages 
for injuries caused to the plaintiff by the 
negligence of the servants of the defendants 
while he was being carried as a passenger 
upon a car of the defendant company, the 
vice-president of the company, a witness 
for the plaintiff, who had gone to P., the 
plaintiff's place of residence, in order to 
pursue some inquiries as to the plaintiff’s 
earning capacity and income, was asked 
what had been told him in reference thereto 
by one E.—Upon objection by the defend
ant's counsel the question was ruled out.— 
In charging the jury the learned judge, 

'referring to the rejected evidence, told them 
that they might assume that if the witness 
had heard anything unfavourable to the 
plaintiff he would have told it, and that it 
was material which they might consider 
when they were endeavouring to arrive 
at the earning capacity and income of the 
plaintiff.—At the instance of the defendants 
a commission was issued to take the evi
dence of certain persons at P.—The com
mission, though executed, was never returned 
to the Court, and a copy of the evidence 
of one of the witnesses being tendered in 
evidence on behalf of the plaintiff, was, upon 
objection by the defendants’ counsel, re
jected. —The learned judge told the jury 
that the conduct of the defendants in not 
having the commission returned was an 
element which might faiily be considered 
by them in determining the credibility of 
the plaintiff, although the defendants’ counsel 
had offered to allow copies of all the evidence 
taken under the commission to be used as 
if it had been returned into Court, which 
offer was refused.— Held, misdirection in 
both instances, (per Tuck C. L, Hanington 
and McLeod JJ., Van Wart J. dissenting.) 
—B., a medical witness, swore that W., a 
surgeon who had been employed by the 
defendants to watch the plaintiff after he 
had been injured, told him that he would 
consent to an amputation of the plaintiff’s 
foot if the plaintiff's attorney would not 
use it as a means of increasing the damages. 
—The learned judge commented severely 
upon this to the jury.— Held, misdirection 
as it was not a matter for which the defend
ants could be held liable.—(Per Tuck C. J., 
Hanington and McLeod JJ., Van Wart J. 
dissenting.) (Per Tuck C. J.), there should 
be a new trial by reason of the improper 
admission and rejection of evidence, and 
notably on account of the admission of 
evidence to show at what price the defend
ants' stock had been selling in the market. 
—Also (per Tuck C. J.), as the evidence of
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the plaintiff's income and earning capacity 
was unsatisfactory, that there should be a 
new trial by reason of excessive damages, 
Ilesse v. St. John Railway Co., 35 N. B. R., 
p. 1 30 S. C. R., p. 218.

2. COMPENSATION TO RELATIVES.

Damages for loss of prospective ser
vices - In an action by a husband as ad
ministrator cf his wife under file act “re
specting compensation to relatives of persons 
killed by wrongful act, negligence or default" 
C. S. 1003, c. 70, for her death caused by 
falling between the ferry boat and the float, 
damages based on a claim of $15 per month 
for loss of prospective services of the wife 
for a period of live years may be recovered 
and are assessed on a proper principle. 
Collins (Administrator etc.) v. The City 
of Saint John, 38, p.hü.

Damage to aged father who was also 
a creditor In an action brought under 
C. S., c. 8ti (Lord Campbell’s Act) for the 
benefit of the father of the deceased, evi
dence was given to show that the lather, who 
was a brass founder, and about seventy years 
old, had practically become unable to earn 
his own livelihood, although his prospects 
for some years of future life were good; that 
the deceased, who was twenty-six years of 
age, had always lived with his father, and 
for many years had paid various sums, some
times as much as thirty dollars per month, 
for his board and lodging, though there was 
no evidence to show what such board and 
lodging were worth; that for the fifteen 
months immediately preceding his death lie 
had ceased to pay anything, because, having 
gone into business on his own account, his 
father wished him to keep the money to put 
into the business; that the son was sober, 
industrious, a good man of business, and 
affectionate to his father.—When the son 
went into business for himself the father 
advanced to him $700.—After his death the 
business was closed up and the stock-in- 
trade, etc., sold, which sale realized $1,100.— 
Of this $700 went to creditors other than 
the father, leaving only $100 to sati>fy the 
father’s claim of $700.—The learned Chief 
Justice who tried the case, having left it 
to the jury in general terms to estimate what, 
if any, pecuniary damage the father had 
sustained by the death of his son, a verdict 
was found for the plaintiff for $3,500.— 
Held (per Hanington, Landry, Barker, 
Van Wart and McLeod JJ.), that the amount 
of the verdict showed either the charge 
was too general in its terms or the jury 
misunderstood the principles upon which 
damages should be assessed in cases such as 
this, and, therefore, that there must be a 
new trial on the question of damages, and, 
further as the evidence of negligence on 
the part of the defendants was not altogether 
satisfactory, and the finding of the jury 
on the question of damages did not entitle 
their opinion on the question of negligence 
to much weight, that there must be a new 
trial on this point as well.—It having been
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urged on behalf of the plaintiff that he was 
entitled to retain a verdict for $300 at lea t, 
that being the balance due the father upon 
his $700 loan, as the jury would have a 
right to infer that the son, if he had lived, 
would have paid the debt in full.—Held, 
as before, that as such claim had not been 
mentioned in the particulars delivered under 
the act, and was not referred to either in 
the plaintiff’s opening, the judge’s charge, 
or in any other part of the case, it was 
impossible to say that the jury in assessing 
the damages had included this item, therefore, 
even admitting this claim to be a proper 
element of damage in case- under the act, 
it must be submitted to the consideration 
of another jury. Further held, as before, 
that outside of the délit above referred to 
there was sufficient evidence to go to the 
jury of a pecuniary loss to the father by the 
death of the son.— Held (per Tuck C. J.), 
that as the jury had either misunderstood or 
wilfully disregarded the charge on the 
question of damages, there must be a new- 
trial, and that the evidence of negligence 
should be submitted to another jury as 
well. Runciman Adm. v. Star Line Steam
ship Co. Ltd., 35, p. 123.

7. Driving Ixigs.

See TIMBER.

8. Evidence of Negligence.

Admissibility of evidence—In an action 
for ci mpensalion for the death of the intestate 
of the plaintiff caused by the wrongful act 
or default or neglect of the defendant com
pany, the defendant put in evidence, subject 
to objection of the plaintiff’s counsel, a 
statement, made on cross-examination at 
the inquest, of the doctor who attended the 
deceased immediately after the accident, 
as to what the deceased told him was the 
cause of the accident, and also a statement 
of a similar character made to the manager 
of the defendant company shortly after 
the accident.— Held, on a motion to set 
aside the verdict for the plaintiff or for a 
new trial, that a statement made by the 
deceased to the plaintiff shortly after the 
accident explaining how it happened, was, 
under the circumstances, properly received, 
and was not a ground for a new trial. Went- 
zell v. N. B. & P. E. /. Rwy. Co., 43, p. 475.

Circumstantial evidence — Contribu
tory negligence—While B. was carrying a 
bag out of the defendant’s grist mill by an 
ordinary means of exit he passed near a 
vertical shaft which was in motion, and 
in some way his overcoat was caught by 
the shaft and lie was whirled around and 
instantly killed.—Between the shaft and 
the smutter, where B. tried to pass, was 
a passage of about six feet in width.—The 
shaft, which was unguarded, was three 
inches in diameter, and had been mended 
some years before with a chain and some wire
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secure a coupling.—This increased it's

meter by several inches, and there was 
i \ idence that a hmk on the end of the chain 
ami a piece of the wire were left protruding,
: ' »ugh this was contradicted.—There was 
! ■ witness of the accident, and the jury found 
that there was no negligence on the part of 
the defendant and that there was contribu
tory negligence on the part of B.— Held, 
that the verdict was such as the jury, reason- 
.it ly viewing all the evidence, might properly 

Berthelot v. Salles ses, 89, p. t it.

Horse, Allowing it to stand unbridled—
I he jury having found that it was negligence 

for the hirer of a horse to allow it to stand 
harnessed but unbridled in an open place 
near the shafts of the wagon while he went 
to the wagon to get the bridle, in consequence 
of which the horse escaped from his control 
into a ploughed field where it lay down 
and rolled and in getting up cut itself in 
the foreleg, the Court will not disturb 
the verdict.—The defendant’s act in allowing 
the horse to stand harnessed but unbridled 
in an open space was the proximate cause 
of the injury and the action of the horse 
in rolling was not an independent intervening 
cause. Gray v. Sleeves, 42, p. 676.

Ice and snow -Evidence necessary to 
prove negligence--A man hired to work about 
a building was k'Hed by a mass of ice falling 
upon him from the roef.—In an action, under 
Lord Campbell’s Act, by the administratrix 
of the deceased intestate against the owners 
and occupiers of the building.— Held, that 
the latter were not liable in the absence of 
evidence that they suffered the ice to remain 
thero for an unusual and unreasonable time 
after they had notice of its accumulation 
and might have removed it.—In erecting 
a building the owner may adopt any style 
of architecture he pleases, provided he does 
not create a nuisance or violate any law or 
municipal ordinance; therefore the con
struction of a roof with projecting eaves, which 
caused an accumulation of ice and snow 
thereon, is not per se evidence of negligence 
on the part of the owner, although it may 
impose upon him a greater degree of watch
fulness and care in order to prevent acci
dents. Du gal v. Peoples Bank of Halifax, 
34, p. 681.

Onus of proof—I.og driving over dam of 
riparian owner—The plaintiff, as cwner 
"f the alveus of a navigable river and of 
the land on both sides of it upon which a 
dam stands, has an absolute right to main
tain it for the purpose of operating his mill 
by the use of the flowing water, and he has 
this right as an incident to the ownership 
of the property.—Such right must be exer
cised subject to the rights of other riparian 
proprietors to a reasonable use of the water 
and to the public right of passage.—The 
public right is not a paramount right, but 
a right concurrent with that of the riparian 
owners; and if, in the exeicise of their public 
right, the defendants in driving their logs

down the river, injured the plaintiff’s dam, 
the onus is upon to them to show that thev 
adopted all reasonable means and used ail 
reasonable care and skill in order to avoid 
the injury. (Per Barker J.) Roy v. Fraser 
ei nl, 86, p. US.

Presumption of negligence Bailment
—A bailee fer hire who returns the property 
bailed in a damaged condition, and who, 
being the only person with full knowledge 
of the circumstances causing the damage, 
fails to give any explanation of the same, 
is presumed to have been negligent.—This 
applies to the hirer of a horse and carriage 
from a livery stable keeper. Gremley v. 
Stubbs, 89, p. 21.

Reckless driving— Evidence of speed
In an action for damages for an injury to 
the plaintiff caused by the defendant's 
servant in the course of his employment 
negligently and through want of proper 
care and skill in driving a horse and carriage 
running into and injuring the plaintiff, 
a witness for the plaintiff having stated 
that just before the accident happened the 
horse was trotting was asked : "Could you 
say how many miles an hour?" answered 
(subject to objection): "the horse was going 
so fast that 1 don't think he could have 
been pulled up immediately."—Held, that 
the answer was properly received. Porter 
v. O'Connell, 43, p. 458.

Rule of the road—Driving on wrong 
side—Runaway—In an action on the case 
for negligence in driving the defendant's 
horse whereby his wagon came into collision 
with and damaged that of the plaintiff, it 
is not sufficient to prove merely that the 
defendant was driving on the wrong side of 
the road, especially as it was shown that 
the defendant iust before the collision had 
crossed from the left side cf the road for 
the purpose of speaking to a man sitting 
('it a door step on the other side, and that 
the plaintiff’s horse at the time of the accident 
was running away and beyond control.— 
(Per Tuck C. J., Hanington, Landry and 
Van Wait JJ., Barker and McLeod J. dis
senting.) Stout v. Adams, 35, p. 118.

Statutory powers—Plans by competent 
engineer—In the exercise of their statutory 
duties the corporation of the city of M. 
provided a system of sewers for the city.— 
In the year 1894 the plaintiff built a house 
on the cast side of lower R. street, and 
in pursuance of a by-law of the city requiring 
drains to lie made from all houses and buildings 
on the streets to the sewers, entered a sewer 
already laid down in the street.—The sewer 
extended along lower R. street to a point 
a short distance south of the plaintiff’s 
house, where it connected with a cross drain 
leading eastwardly into a main outlet sewer 
discharging into the P. river at a point below 
high water mark.—In the year 1898, when 
an unusually high tide took place, the water 
backed up through the sewer into the plain-
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tiff's ai. 1 other cellars en !■ wer k. itreet.— 
The sîiine tiling occurred several times 
afterwanls.— In 1901 the corporation, with 
a view, if possible, of preventing damage in 
future by back flowage, ct ntinued the 
-ewev on lower R. street southwardly to the 
P. river, the « utlet living below high water 
mark.—The new sewer was constructed 
according to plans prepared by the city 
engineer and approved of by the city ci uncil, 
and the device at the outlet to prevent back 
flowage is the same as in the other sewers in 
tlic city, and similar in principle and mode 
of operation to those used in other places 
where sewers discharge into tidal rivers 
such as the P.—The new sewer did not 
irevent back flowage, and the action was 
nought for loss and damage by the flowage 

of back water from the main sewer into 
the plaintiff's cellar through the house drain. 
— Held (per 'buck C. J., Barker, McLeod and 
Gregory JJ., Hanington and Landry JJ. 
dissenting), that the city, having the statu
tory authority to construct the sewer, and 
having built it after plans made by a com
petent engineer and adopted by the council, 
was not guilty of actionable negligence on 
account of the insufficiency of the sewer to 
answer its purpose, and a person thereby 
injured has no remedy by action at law; 
and it makes no difference in this particular 
whether the use of the sewer is voluntary or 
under compulsion. Lirette v. The City of 
Moncton, 36, p. 475.

Steamship Injury from swinging 
door Conflict of evidence The
ilaintiff, a boy of four years cf age, with 
iis parents was being carried as a passenger 

on a steam-boat of the defendants.—The 
child and his mother were in a house on 
the boat's deck, leading from which out on 
the deck were doors fitted with appliances 
intended to keep them fastened back, when 
they should happen to be flung wide open.— 
While the jMaintiff was in the act of passing 
through one cf the doorways to get out on 
the deck to his father, the door swung to 
and jammed his fingers, so that the tips of 
some of them had to be amputated.—The 
plaintiff's father and elder brother swore 
that the fastening of the door was out of 
order, and would not hold it back.—There 
was evidence to show that the doors of the 
house were frequently being opened and shut 
by passengers and others, and that a very 
few minutes before the accident a passenger 
had gone through the doorway in question, 
leaving the door on the swing.—It was also 
proved that the fastenings had been put 
<>n the doors in order to hold them open in 
warm weather for the purposes of ventilation. 
—In an action on the case for negligence 
brought on the part of the plaintiff by his 
father as his next friend against the com
pany to recover damages for the injury 
above mentioned, held, that there was no 
duty cast upon the defendant company 
to provide the doors with the appliances 
menticned or to maintain them in good 
working order; and, even if there were, the 
evidence went to show that the proximate

"•HO

cause cf the accident was the act of the : ns- 
senger in leaving the door on the swing, fur 
which the company could not be held liai le. 
Cormier v. The Dominion Atlantic Rwy. ( <». 
36, i'. II.

9. Fires.
Fire in June, F.vidence of setting

In an action for negligence in starting a fire 
in June without notice, contrary to the 
Act respecting Protection of Woods from Fire, 
C. S. 1903, c. 94, tried before a County Court 
.udge without a jury, plaintiff proved that 
•'defendant had a number cf brush piles on 
his land thirty or forty feet apart, that de
fendant was seen going towards the e piles, 
and twenty minutes afterwards smoke arose 
and defendant was found near the pile-, 
fifteen of which were burning.—There was 
also evidence of a statement by defendant 
that tobacco dropped out of his pipe and 
set the fire.—A wind was blowing at the 
time towards the plaintiff’s land and plain
tiff's woodland was burned.—Plaintiff having 
been nonsuited, held, the nonsuit should 
be set aside.— Held (per White J.), in the 
absence of contradiction the evidence en
titled the plaintiff to a verdict and therefore 
the nonsuit should be set aside.—Held (per 
Barry J.), a nonsuit should not be granted 
where there is a sufficient evidence for the 
plaintiff to submit to a jury.— Held (per 
Barry J.), section 20 of the Act does no 
apply te cases of inevitable accident.—It 
must be proved that defendant started 
the fire intentionally or negligently. Cochran 
v. Lloyd, 42, p. 112.

Fire near railway—In an action brought 
by the owner of a lot of woodland adjoining 
defendant's line of railway to recover damage 
alleged to have been caused by a fire negli
gently started by defendant's servants and 
allowed to extend to plaintiff's land, it 
appeared in evidence, that N., a section 
foreman of the defendants' railway, set fires 
to burn up some piles of sleepers and rubbish 
on the railway line.—The weather had been 
very dry for a long time, and forest fires 
were burning all over the country.— Witnesses 
on behalf of the plaintiff testified that they 
saw fire on the railway line at this time, and 
traced its course through the fence to the 
plaintiff's land.—N. swore that the fires 
which he started were all burnt out before 
the fire was seen on the plaintiff's property, 
and other evidence was given to the same 
effect.—The jury found that the fire spread 
from the fire set by N. and that N. negligently 
and unreasonably allowed it to extend.—A 
verdict was entered for the plaintiff for 
$500.— Held, that there was sufficient evi
dence to justify the verdict.— Held (per 
McLeod J.), that the defendants having 
brought on their land a dangerous element, 
not naturally there, did so at their peril, and, 
if it caused injury, they were liable, though 
no negligence was proved.—The provision 
of said acts declaring that a person starting 
a fire, except for certain purposes specified,
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uevil May 1st an<l December 1st, is 

:!: v ■ f negligence, applied te thedefen<larits, 
he\ were, therefore, liable under the 

a- well as at common law. Grant v. 
..uliiin Pacific Rwy. Co., 36, |). 528.

Trespasser, Fire started by Where 
uriginated from defendant's mill wiong- 

lly upon land in dispute, the plaintiff need
• prove negligence in order t<. recover
• am1 . Jones v. Sullivan et al, 43, p. 208.

10. Highways.

City of Saint John Obstruction — 
Pleading In an action against the city 

Saint John for damage.-, sustained, in an 
idont caused by an obstruction in one 
the streets of the city, the declaration 

legeil that the defendants wrongfully and 
gligently allowed a side-walk in one of 

1 ' it* streets to be obstructed by a pile of 
’umber, and wrongfully and negligently 
.'lowed it to remain there for an unreasonable 
me, without lights or other signals thereon, 
hereby the plaintiff was thrown down and 

-i stained the injury complained of.— Held, 
;iiat as the declaration did not allege that 

fernlants had knowledge of the obstruc
tion, it disclosed a mere non-feasance, and
• i. bail on demurrer. Rolsten v. The City
• Saint John, 36, p. 574.

Obstruction improperly lighted In
m action for damages caused by negligence, 
tried before a judge without a jury, the 
uulge found the defendant guilty of negli- 
. .-nee in leaving a pile <>f bricks on a highway 
insufficiently lighted whereby plaintiff drove 
-.to the lrrick.- anil sustained .injuries to 
himself and carriage.—He also found there 
'..is no contributory negligence and entered 
. verdict for the plaintiff. —Appeal having 

I e'en taken on the ground that the verdict 
as against evidence the Court upheld the 

ling of the trial judge. Turnbull \. 
Corbett, 41, p. 284.

11. Hospitals, Inns, Theatres, etc.

No Cases.

12. Public.

Removal of snow from tracks The
lint John Railway Company acquired the 
lint John Street Railway in 1894, subject to 

he obligations of keeping in repair the streets 
n which the railway ran as provided by s. 10 

: 50 Viet., c. 33 and also the obligation 
: removing the snow and ice as provided 
v s. 10 of 55 Viet., c. 29. -In 1895 the act 

">s Viet., c. 72 was passed, s. 6 of which 
•uthorized the company to agree with 
the city of Saint John to pay the said city 
m annual sum to be agreed upon as a con- 
iileration for taking care etc. of the streets 
aid the removal of the snow thereon, relieving 
he company from all liability for the same

during the continuance of the agreement. 
—Acting under the authority of this section, 
the company and the city entered into a 
contract by which the city undertook to do 
what, by the section, it was authorized to do.

-Held (per Tuck C. J., Hanington, Barker 
and McLeod JJ.j, in an action for damages 
caused by the defendant's negligence in not 
removing the snow in a street through which 
the railway ran, that section 6, and the 
agreement made thereunder, imposes upon 
the city no greater liability in respect to 
the care of the streets than otherwise at
taches to them its a municipal corporation, 
and neglect to remove the snow was a mere 
non-feasance for which they were not liable 
at the suit of a private individual, and a 
nonsuit should be entered.—Held (per 
Gregory J.), that there was a statutory 
obligation on the railway company to level 
the snow and keep safe in that respect for 
public travel the streets where the railway 
runs. That while the act 58 Viet., c. 72, 
does not impose a duty on the city, it author
izes it in this instance to become a contractor 
for the performance of the work, and to 
stand in the place of the company in respect 
to all its liabilities in regard to the removal 
of snow, and the city is liable to a private 
individual for damages caused by its failure 
so to do. McCrea v. The City of Saint 
John, 36, p. 144.

Ship's hold. Invitation to enter— 
Failure to warn The plaintiff, the agent 
of an express company' and travelling in the 
defendant's steamer in charge of the com
pany's express parcels, by direction of the 
steamer's officers went down on a twin freight 
elevator to look for some missing parcels in 
the hold.—The elevator stopped at the 
"between decks" and the plaintiff stepped 
off into the other elevator shaft and was 
injured, lie was not warned of the danger, 
the light was bad, and though he was given 
a ship's lantern it did not cast any light at 
his feet. -The jury found that he fell as a 
result of the defendant's negligence in not 
troperly protecting the elevator, and that 
ic was not guilty of contributory negligence. 
— Held, that the plaintiff being there at the 
invitation anil direction of the ship's officers 
on business in which both were interested 
was entitled to require that the defendant 
exercise ordinary and proper care to render 
the premises reasonably safe for him, and 
that the verdict for the plaintiff should 
stand.—Indennaur v. Pâmes, L. R. 2 C. P. 
311 followed. McBeath v. The Pastern Steam
ship Co., 39, p. 77.

13. Railways.

Animals near tracks -Defective fences
—A railway company is liable for damages 
for killing a cow which was at large on the 
highway with the knowledge of tne owner 
contrary to the Railway Act, 1903, and which 
strayed from the highway to the land of D., 
and front there to the railway track through 
a defective fence which the defendant com-
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pany were obliged to maintain.—The com
pany are liable for damage done to the land 
of an adjoining owner by cattle of a neighbor 
trespassing by reason of a defective fence 
which it was the duty of the company to 
maintain.—(Per Landry J., Tuck C. J. and 
Hanington hésitante.) Lizotte v. Temiscouata 
Rwy. Co., 37, p. 397.

Brakeman, Limit of risk of employ
ment assumed -By hiring as a brakeman 
on a railway an employee does not undertake 
to assume the risk of an accident caused 
by the neglect of the company to take all 
necessary and legal precautions for the 
protection of its employees, and the com
pany is liable in damages for an accident 
caused by such neglect. Wentzell v. The 
New Brunswick anil Prince Edward Island 
Railway Co., 43, p. 475.

Calf at large on highway Killed on 
track -In an action for damages against 
a railway company for killing a calf by the 
company's train, the jury found that the 
plaintiff allowed his cattle to run at large 
upon the highway, and that the calf got upon 
the railway track from land adjoining the 
ilaintiff's at a place where there was no 
ence along the track.— Held, reversing the 

verdict entered in the County Court, that 
the findings established that the calf got 
at large through the negligence or wilful 
act or omission of the plaintiff and therefore 
under s. 294, sub-s. 4 of the Railway Act, 
R. S. C. 1906, c. 37, he could not recover. 
Dixon v. The Canadian Pacific Rwy. Co., 
39, p. 305.

Cattle killed on track Defective fences
—Cattle being pastured in common by 
the occupiers of improved lands bordering 
on the defendant company’s railway found 
their way to the track and were killed by 
a passing train of the defendant company.'— 
It was proved that the defendants’ fence 
along the common pasture was defective, 
that the company had notice of the defect 
and neglected to repair it, but there was no 
evidence as to how the cattle got on the 
track.—Held, that under the Railway Act 
it might be inferred that the cattle fourni 
their way to the track through the defend
ants' defective fence, and a verdict for the 
plaintiff was sustained.—Sub-section 4 of 
section 237 of the act provides that when 
any cattle or other animals at large upon 
the highway or "otherwise" get upon the 
property of the company and are killed or 
injured by a train, the owner shall be en
titled to recover for the loss or injury from 
the company, unless it show the negligence 
or wilful act or omission of the owner.— 
Held, that the word "otherwise" means 
"otherwise at large," and not otherwise 
at large in a place ejusdem generis with a 
highway. Daigle v. Temiscouata Rwy. Co., 
37, p. 219.

Fires, Setting—See Grant v. Canadian 
Pacific Rwy. Co., 36, p. 528 (supra col. 580).

Negligence In delivery of shipment 
under bill of lading—W. shipped t 
trunks by the Intercolonial Railway and 
received a bill of lading in which she w;t 
named as consignee.—The railway agent 
delivered the trunks to another party <.n 
demand and without presentation of the 
bill of lading.—W. sued the Government 
Railways Managing Board in a Count 
Court under 9-10 Edw. VII (Dom.), c. LV 
for damages caused by the loss of the trunk . 
alleging negligence, and recovered judgment 
—On appeal, held, there was sufficient evi
dence of negligence on the part of the rail wax 
agent.—The cause of action was the bread 
of duty by negligently misdelivering plain
tiff's goods, and therefore plaintiff was entitle-! 
to sue in a County Court, under 9-10 Edw 
VII (Dom.), c. 26.—While the Crown in 
its operation of the Intercolonial Railway, 
is not subject to the common law in regard 
to carriers, it is made liable for negligence 
of its servants on the Intercolonial Railway, 
resulting in loss of goods, by the Government 
Railway Act, R. S. C. 1906, c. 36, and the 
Act 9-10 Edw. VII (Dom.), c. 19, s. I 
amending the Exchequer Court Act, R. S. ('. 
1906, c. 140.— Held (per White J.), this wa- 
a case of negligent misfeasance and the 
cause of action could be maintained without 
relying on or proving a contract. The 
Government Railways Managing Board v 
Williams, 41, p. 108.

Trackmaater and laborer -Common 
employment -Negligence of a track-master 
of a railway company causing an injury t- 
a man employed as one of a crew engaged in 
removing gravel from a ballasting train 
working on a section of the road under >iv 
control of the track-master is the negligence 
of a fellow servant engaged in a common 
employment, and the company is not liable 
in an action for damage resulting therefrom. 
Day v. The Canadian Pacific Railway Co., 
36, p. 338.

14. Sale of Dangerous Things.
( No Cases.)

15. Servants.

1. ACTS OR OMISSIONS OP—LIABILITY 
OP MASTER.

Liability of master for wrongful act 
of servant—Action for damages for an in
jury to the plaintiff caused by the defendant’s 
servant in the course of his employment 
negligently and through want of proper 
care and skill in driving a horse and carriage 
and running into and injuring the plaintiff 
See Porter v. O'Connell, 43, p. 458.

Liability of master for wrongful act 
of employee—A master is liable for an 
injury caused by the wrongful act of his 
servant within the scope of his authority, 
although thw master has expressly forbidden
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servant to <fu the act from which the 

mry resulted. Read v. McGimey, 30, 
81*.
Malicious prosecution by employee— 

liability of master In an action for 
.ilicious prosecution ami false imprisonment, 
was proved on the trial that the plaintiff 

,:i 1 one L. were fellow-passengers on the 
s fendants' road.—L. complained to an 
dicer of the company that a revolver had 

< n stolen from his valise.—The plaintiff 
id been seen by an official of the defendant 
inpany at one of the stations to take 
mething from L.’s valise.—L. made a 

•large of theft against the plaintiff, and he 
\ i> arrested by a constable appointed by 

h government on the recommendation of 
I defendants, and employed by them for 

; it y on their road and paid by them.- 
i he prosecution was carried on by L. but

■ the instance and with the assistance of 
th< officer making the arrest and other

instables in the employment of the defend- 
mis.—After an investigation by a magis- 

te, the plaintiff was discharged. Held 
i. indry J. doubting), that if there was 

want of probable cause the evidence failed 
• i connect the defendants with the prosecu
tion ami imprisonment so as to make them 

•ponsible. Dennison v. Canadian Pacific 
Rwy. Co., 3fi, p. 380.

Municipality Liability for act of 
its officers—A municipal corporation is 
.i.ible to respond in damages for the act 

f its secretary-treasurer in sending to a 
■Meeting justice the name of the plaintiff 

having made default in the payment 
’ a rate, which had been illegally imposed 

■ipon him, at the same time instructing 
•he justice to enforce payment of the same, 
vhich the justice did by issuing an execution 
tgainst the plaintiff, under which, for want 

! goods ami chattels whereon to levy, he 
■vas lodged in prison. Mellon v. Munici
pality of Kings County, 35, p. 153.

Municipal corporation Liability for
acts of its officers—A city is not liable for 
•he act of a police officer who unlawfully 
roke and entered the premises of the 
•laintiff and carried away therefrom certain 
intoxicating liquors there kept for sale by 
the plaintiff contrary to the provisions of 
•he Canada Temperance Act, although such 
■Micer had been specially appointed to see 
hat the said Act was enforced therein.— 

Where the servant of a municipal corporation 
lues an act in which the corporation has 
no peculiar interest, and from which it 
lerives no benefit in its corporate capacity, 
but which is done in pursuance of some 
tatute for the general welfare of the inhabi- 
mts of the community, such servant 
annot lie regarded as the agent of the
■ .rporation for whose wrongful acts it would 
ie liable, and the doctrine of respondeat 
uperior does not apply.—Further held, 
hat the city could not make itself liable

:or the acts of the officer unless it ratified

58(1

and adopted them with a full knowledge 
of their illegality.—(Per Tuck C. J., Barker 
and Gregory, McLeod JJ., Hanington and 
Landry JJ. dissenting). McCleave v. City 
of Moncton, 35 N. B. R., p. 2IM; 32 S. C. R.,
p. 106.

A municipal corporation can not be 
made to answer in damages for the unlawful 
acts of one of its police officers while attemp- 
ing to perform a public duty.—The plaintiff, 
who was temporarily in the town of C., col
lecting subscriptions for a newspaper pub
lished in the city of S., was arrested by a 
police officer of the town for a breach of 
one of its by-laws, which required all persons 
who were not ratepayers of the town or non
residents of the county of N., to pay a license 
fee before engaging in any calling, occupation 
or employment in the said town.—The arrest 
was made by the officer without any warrant, 
and the plaintiff was only released upon his 
paying to the town treasurer the fee demanded 
which was retained. In an action for false 
imprisonment against the town for the alleged 
unlawful arrest by the police officer it was 
held, following McCleave v. The City of 
Moncton, that, assuming the arrest to have 
been unlawful, the doctrine of respondeat 
superior did not apply, and the town was 
not liable. Held further, that the fact 
that the jiolice officer, in making the arrest 
was endeavoring to enforce a by-law of the 
town made for revenue purjwises only was 
not sufficient to take this case out of the rule 
laid down in the McCleave case; and that 
the payment of the license fee to the town 
treasurer, and its retention by him, in the 
absence of any evidence of knowledge on 
the part of the town of the circumstances 
surrounding such payment and retention, 
was no proof of any intention on the part of 
the town to ratify the acts of the police 
officer.—(Per Tuck C. J., Landry, Barker, 
McLeod and Gregory JJ., Hanington J. 
dissenting.) Woodforilc v. The Town of 
Chatham, 37, p. 21.

Municipal corporation Liability for 
negligence of officers—A municipal cor
poration is answerable for the negligent 
performance of his duties by one of its officers, 
who is appointed and removable by it, even 
where the duties, the negligent performance 
of which gave rise to the action, were imposed 
by the legislature and not by the cor|x>ration. 
—(Per Tuck C.J., Landry and McLeod JJ., 
Hanington J. dissenting.) Crawford v. City 
of Saint John, 34, p. 560.

Municipal corporation — Separate 
contractor Liability for accident —
Where work is done for a municipal corpora
tion under a contract, the corporation is not 
responsible for damages for the death of an 
employee of the contractor from the negli
gent manner of doing the work though the 
corporation employs its own engineer to 
superintend the work. Dooley, Adm. etc. 
v. City of Saint John, 38, p. 455.
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2. COMMON EMPLOYMENT.

Bank manager and labourer The doc
trine of common employment will not apply 
to a bank manager and a laborer employed 
casually to carry in wood. (Per Barker J.) 
Duv.ii! v. Peoples Rank of Halifax, .'il, p. 581.

Steamer officer and longshoreman
Plaintiff was a member of a Longshoremen's 
Union and, with others, entered into a written 
agreement with defendant to work at a fixed 
rate of wages, defendant agreeing to employ 
these men in loading and unloading its 
steamers.—When men were required the 
defendant notified a union foreman, who 
selected certain men from amongst those 
who signed the agreement. Defendant could 
not dismiss the men, but could dismiss the 
foreman and had entire control of the work 
and paid the men individually.- —While 
plaintiff was proceeding up a gangway to 
defendant's steamship on his way to assist 
in unloading, the gangway fell and he was 
thrown on the deck and seriously injured.— 
The accident was caused by the negligence 
of one of the ship's officers in fastening the 
gangway insecurely. -The jury found that 
plaintiff was not a fellow servant of the 
defendant's officer and not engaged with 
him in a common employment, and verdict 
was entered for the plaintiff.-—Held, reversing 
the verdict, that plaintiff was a fellow 
servant of the defendant's officer, and as
sumed the rLk of such negligence as an im
plied condition of his employment. Hatfield 
v. The Saint Joint Cas Li^ht Co., 32 N. B. R., 
100 distinguished. O'Renan v. Canadian 
Pacific Rwy. Co., 41, p. 317.

Trackmastcr and member of crew
Negligence of a trackmastcr of a railway 
company causing an injury to a man em
ployed as one of a crew engaged in removing 
gravel from a ballasting train working on 
a section of the mail under the control of 
the trackmastcr is the negligence of a fellow 
servant engaged in a common employment, 
and tin* company is not liable in an action 
for damage re idling therefrom. Day v. 
Canadian Pacific Rwy. Co., 3(1, p. 323.

3. DEFECTIVE SYSTEM.

Brakvman on railway —By hiring as 
a brakeman on a railway an employee does 
not undertake to assume the risk of an 
accident caused bv the neglect of the com
pany to take all necessary and legal pre
cautions for the protection of its employees, 
and the company is liable in damages for 
an accident caused by such neglect. Went- 
zell v. The AVre Brunswick and Prince Ed
ward Island Railway Co., 43, p. 475.

(Appealed from.)
Ships gear for discharging vessel -

A master is responsible for a system of 
work which needlessly exposes his workmen 
to risk of injury, and he cannot invoke the 
doctrine of common employment as a release 
from negligence for which he would otherwise
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be liable, therefore where the boom of . 
derrick employed in the loading of a ves ! 
was made, so far as the system of loadii .• 
was concerned, stationary and in being th 
fixed, was so improperly guyed as to • 
dangerous to persons employed in t'- 
loading, the owners were held liable und- 
"LordCampbell's Act for an accident resum
ing in the death of an employee engaged in t; 
loading caused by the improper guying i 
the derrick boom, although the jury foim 1 
that the ultimate or proximate negligent , 
without which the accident could not h.v-i 
happened, was the negligence of fell* w 
servants and might have been avoided li
the exercise of a greater degree of can . 
Rodinvton, Adm. v. Donaldson et al, 4-1, p. 290.

Workmen's Compensation Act Onus 
of proof In order to recover under ti 
Workmen's Compensation for Injurie* A<\ 
(\ S. 1903, c. 140, as amended by S Ed. VII 
r. 31, s. 3(a) for injuries caused Nov. 23 d, 
1909, bv a defect in the eondi i n or arran". - 
ment of the gear etc. connected with, intended 
for, or used in the business of the employ-r 
Held, the workman must prove that t • 
defect was due to n*«rlDenee on the psrt 
of the emplover. Cainp’ell v. Donaldson 
et al, 40, p. 525.

Hi. Management of Ships.

See O'Renan v. C. P. R., 41, p. 347 sup-.' 
Boddington v. Donaldson, 44, p. 290 supra.

17. Vehicles Reckless Driving etc.

Reckless driving hv servant See Porta
v. O'Connell, 43, p. 458.

Rule of the road See Stout v. Adana. 
35, p. 118. Supra (subtitle 8. i

18. Work of Independent Contractors.

Municipal corporation Independent 
contractors -Where work is done for i 
municipal corporation under a contract, the 
corporation is not responsible for damages 
for the death of an employee of the con
tractor from the negligent manner of doing 
the work, though the corporation employs 
its own engineer to superintend the work 
Dooley, Administratrix etc. v. City of Saint 
John, 38, p. 455.

V). Miscellaneous.

Carelessly allowing debenture to get 
into circulation wrongfully Holder for 
value See Robinson v. Board of School 
Trusters, 34, p. 503.

Partnership Failure to manage 
business properly In May, 1870, plaintiff 
and C. B. formed a partnership for manu
facturing purposes under a verbal agreement 
to contribute equally to the capital stock and 
share equally in the profit and loss.—No 
amount was agreed upon as the capital, or 
when each was to contribute his proportion
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r, or in what manner the business was to 
managed.—In June following J. B. was 

• ii into partnership under the agreement 
« arh partner should contribute a third 

uf tlie capital stock and share equally in 
profit ami loss.—Plaintiff managed the 

mess until August, 1871, when C. B. 
k over the management and forbade the 
intiff interfering with the business.—In a 

brought in October, 1X72, for a dissolu- 
; i of tlie partnership anil an account, it 

. found plain iff had contributed $1,.‘112.97, 
B. $10,4(17, and J. B. 17,291. It appeared 
it under the management of C. B. the 
incss was mismanaged and neglected, 

it he did not keep the partnership accounts 
:. the firm's books, or in books accessable 

the plaintiff; that he repeatedly refused 
in the time he assumed the management, 
render an account to the plaintiff, or to 

we a settlement of their accounts. -That 
gave the plaintiff false information of 

■!,r assets and liabilities of the business, and 
v ithheld information asked for, and that 

nlaintiff had no knowledge of the amount 
C. B. and J. B. hid contributed to the 

mitai of the firm. -Held, (1) that the plain- 
off's costs of the hearing should be paid by 
r B. and that the costs of the reference 

i mid be paid out of the partnership assets 
r payment of the partnership debts, and 

•he assets proved insufficient, then by C. B. 
2» that C. B. should receive no remuneration 

for his services in the management of the 
: iness. Youn% v. Berryman et al, Eq.
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NUISANCE.
Diversion of highway Public nuisance
The Court of Equity has jurisdiction to 

interfere by injunction in cases of nuisance 
the public. -Circumstances considered 

in 1er which the Court of Equity will inter- 
;< re by injunction to restrain a nuisance to 
•he public.—By section 5, sub-section 7 of 

ir Government Railways Act, 41 Viet.,
. 25 (d), the minister of railways has full 
aver and authority "to make or construct 

in, upon, across, under or over any land, 
•reels, hills, valleys, roads, railways or 
vainroads, canals, rivers, brooks, streams, 

lakes or other waters, such temporary or 
permanent inclined planes, embankments, 
strings, aqueducts, bridges, roads, sidings,

-. ays, passages, conduits, drains, piers, arches, 
r other works as he may think proper.— 

And by sub-section K “To alter the course 
•f any river, canal, brook, stream or water 
ourse, and to divert or alter as well tem

porarily as permanently the course of any 
uch rivers, streams of water, roads, streets 
■r ways, or raise of sink the level of the 
ame, in orde r to carry them over or under, 
ai the level of, or by the side of the railwav, 
is he may think proper, but before dis
ent inuing or altering any public road, he 
hall substitute another convenient road in 

lieu thereof, and the land theretofore used 
for any road, or part of a road, so discon
tinued, may be transferred by the Minister
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to, and shall thereafter become the property 
of the owner of the land of which it originally 
formed a part.”—Section 49 of the Act 
provides that “The railway shall not be 
earned along an existing highway, but 
merely cross the same in the line of the rail
way, unless leave has been obtained from 
the proper municipal or local authority 
therefor, and no obstruction of such highway 
with the works shall be made without turning 
the highway so as to leave an open and 
good passage for carriages, and on the 
completion of the works, replacing the 
highway; but in cither case, the rail itself, 
provided it docs pot rise above or rink 
below the surface of the road more than 
one inch, shall not be deemed an obstruction. 
—Provided always, that this section shall 
not limit or interfere with the powers of 
the minister to divert or alter any road, street 
or way, where another convenient road 
is substituted in lieu thereof, as provided 
m the eighth sub-section of section five." 
Held, that by section 5, sub-sections 7 and 8, 
power is given to construct a railroad on, 
along and over a highway to the extent of 
occupying the whole ot it and not merely 
alongside of it, and that section 49 dries not 
limit this power. A Homey General of X. II. 
v. Minister of Railways and Canals et al,

Legitimate business -The defendant L. 
holds certain premises under a lease granted 
by the plaintiff N. to one W. and assigned 
by XV. to L.—The lease contains express 
covenants, but nothing in reference to its 
assignment, nr to the use of the premises, 
with the exception of the word "office" 
used in the description, which is as follows: 
"All that certain office situate on the ground 
flour of her brick building on the west side 
(>f Main street in the said town of Wood- 
stock, and the office in the said building 
fronting on the south side of Regent street in 
the said town, also the lower part of the 
shed in the rear of the said office, etc."
\\f. is an attorney and occupied the premises 
as an office.—L. is a retail meat and tlsh 
dealer, and proposes to carry on this business 
in the premises.— Held, that there was no 
implied covenant in the lease restricting 
the lessee to the use of the premises as 
an office, as it was not necessary to carry 
out any obvious intention of the parties; 
and that the word "office" in the lease 
was used merely as a means of identifying 
the premises included in the demise.— Held, 
that as no actual damage had been shown, 
the notice was in the nature of a quia timet 
action; and that as the defendant was 
carrying on a legitimate business, and there 
was no probability of any immediate or 
irreparable damage to the plaintiff arising, 
the application for an injunction must be 
dismissed. Nevers v. LiUev et al, 4 Eq., 
p. 104.

Public nuisance—For obstructions i-n 
the highway etc., see Winslow v. Dolling, 
1 Eq., p. 60S.
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Public scales in marketplace—Right 

of passage -In 1813, pursuant to Crown 
license, T. erected on public land in the 
city of Fredericton a public market house 
and public weigh scales m connection 
therewith.—The scales were kept in use until 
1874, when they were voluntarily removed 
by their then owner.—In 1810 the market 
building was sold by T. to the defendants, 
an«l in 1817 the land on which it anil the 
scales stood was granted by the Crown to 
the defendants in trust to use the lower 
floor of the building, and the land, for a 
public market place, and the upper floor 
for a County Court house. By Act 20 
Viet., c. 17, s. 3, it was enacted that the 
land should lx* used as a public landing, 
street and square for the court and market 
house, and for no other purpose whatever.

-By s. 4 of the Act it was provided that 
nothing therein should in anyway affect 
public rights. -In 1808 the defendants 
sought to erect on the land public weigh- 
scales to be used in connection with the 
market.—A suit for an injunction having 
been instituted by the plaintiffs to restrain 
the defendants from proceeding with the 
erection of the scales, held, that the Crown 
grant to the defendants contained an implied 
authority to the defendants to erect upon 
the land structures necessary or reasonably 
convenient or useful for the purposes of 
the market, including weiglvscalcs, and that 
i his authority was not taken away by Act 
20, Viet., e. 17.—That there was no analogy 
between the case of an ordinary street and 
this public right of passage for a specific 
purpose and that the proposed scales were 
not a nuisance per se. City of Fredericton 
v. Municipality of York, 1 Eq., p. 550.

Res judicata Where on an application 
for an interim injunction to restrain a nuis
ance a jury finds upon the facts, under 
Act 53 Viet., e. 4, s. 83, the question upon 
them is res judicata for all the purposes of 
the suit, and cannot lie re-tried at the 
hearing. U. In losli v. Carritte, Eq. Cas., 
p. 408.

Smell—To constitute a private nuisance 
arising from offensive odours they must 
occasion material discomfort and annoyance 
for the ordinary purposes of life, according 
to the ordinary mode and custom of living.

The doctrine of acquiescence in relation 
to nuisance considered. Where on an 
application for an interim injunction to 
restrain a nuisance a jury finds upon the 
facts, under Act 53 Viet , c. 4, s. 83, the 
question upon them is res judicata for all 
the purposes of the suit, and cannot be 
iMtied a' the hearing. McIntosh v. Car- 
riie Eq. Cas., p. 40t*.

Smell- See also Never s v. Lit ley, ct al, 4 
Eq. p. 104, supra. Col. 590.
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1. Addition of Parties.
2. Executors and Trustees.
3. Joinder- Misjoinder—Non-joinder.
4. Substitution of Parties.
5. Third Parties.
6. Miscellaneous Cases.

1. Addition of Parties.

Assignment for benefit of creditors - 
Adding assignee Where, after th< 
mcncemcnt of a suit by creditors to set aside 
a bill of sale, as constituting a fraudulent 
preference under chap. 141, C. S. 1903, 
the grantor made an assignment for the 
benefit of his creditors, the assignee was 
added as a plaintiff. Tooke Brothers Ltd. 
v. Brock it* Patterson Ltd., 3 Eq., p. 490.

2. Executors and Trustees.

Assignee, Refusal to bring suit by 
Suit by assignor -Where an assignor for 
the benefit of his creditors requests his 
assignees to bring a suit and they decline 
to do so, he can file a bill in his own name 
and join the assignees as defendants. Mc
Leod v. Weldon, 1 Eq., p. 181.

Equity suit by plaintiff claiming in 
representative character — Section 16; 
of chapter 49, V. S., provides that all causes 
in Equity shall lx- commenced by summons, 
which shall include the names of all the 
parties, and disclose in a brief form the 
cause of action for which the bill is to be 
filed. - Held, that where a plaintiff is claim
ing in a representative character it should 
lie stated in the summons.—The title of 
the bill should be of the same parties and 
in the same character, and in accordance 
with the cause of action and relief stated 
in the summons, and the bill itself should 
be in accordance with the title. Vernon 
v. Oliver, Eq. Cas., p. 179.

Executor and devisee- Restraining In
jury to realty—Quaere, as to whether 
executors who are seized in fee under a 
devise of land and building to them in trust 
van hi ing a suit in their character as executors 
to restrain an injury to the reversion, or 
whether the suit should not be brought in 
their character as devisees and legal owners 
of the property. Humphrey et al v. Banfil, 
Eq. Cas., p. 243.

Executor's power to sue in individual 
right in some cases -An executor may sue 
in his individual right on contracts made 
with himself where the money, when re
covered, would be assets of the estate, and 
therefore his personal representative may 
sue on such a contract in his representative 
capacity. Kelly v. Ayer, 41, p. 489.
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Insurance suit — Infant beneficiary 

with guardians in Nova Scotia and
V B.—Life insurance in the Home Circle, 

United States corporation, taken out by 
whose domicile was in Nova Scotia, was 

t y able to E. in trust for L.'s infant daughter 
his deceased wife.—Upon L.'s death 

was appointed guardian in Nova Scotia 
the person and esta e of the infant.— 

:ie infant, after her father’s death, removed 
New Brunswick for a temporary purpose, 

nid B., her maternal grandfather, having 
icen appointed guardian of her person and 
rate in this province, brought this suit 

i restrain the Home Circle from paying 
■ insurance to E., or to any other person 

nor than B. and to restrain E. from receiving 
Held, that the insurance was payable 

the legal personal representative of the 
ivcased; also that such personal repre- 

i ntative must be a party to any suit affect- 
•ig said insurance. Loasby v. The Home 

i inie el al, Eq., Cas. p. 533.

Mortgagor, Joining administrator of
deceased As a general rule the adminis- 
rator of a deceased mortgagor should not 

1 iv made a party to a foreclosure suit.— 
Where an administrator is improperly made 
i party to such a suit he should disclaim in 
order to entitle him to have the bill dismissed 
with costs. — Disclaimer is as applicable 

< here a defendant has no interest as where 
lie has an interest which he is willing to 
abandon.—Where an administrator impro
perly made a party to a foreclosure suit 
did not disclaim «and the cause proceeded 
'n hearing he was equitably dealt with by 
being allowed costs, on the dismissal of 
he bill, up to and including his answer.

Where the administrator of a mortgagor 
.\ as improperly joined in a foreclosure suit 

'Sts thereby incurred were not allowed 
'i. the plaintiff. —Barnab\ v. M un roe el ul,

1 Eq., p. 94.

Trust, Charging land with Executor 
de son tort -An executor de son tori sold 
property and invested the proceeds in land, 
and conveyed it to his daughter by a deed 
'h which his wife was not a party. —After 
his death a suit was brought against tin- 
widow and daughter to have the land charged 
with the trust affecting the original property.

Held, that the widow was properly joined 
in the suit. Dunlop v. Dunlop, l Eq., p.

Trust mortgage, Suit to enforce 
Making trustee defendant—A suit to 
enforce a trust mortgage to secure deben
tures may be brought in the name of the 
debenture holders, the trustee being made 
a defendant.—In a suit by the holder of 
debentures to enforce a trust mortgage, the 
trustees made defendants in the suit were 
disallowed costs of a part of their answer 
setting up that the suit should have been 
brought in their name.—Form of decree 
adopted in suit to foreclose debenture 
mortgage. Shaugnessy v. The Imperial Trusts 
Co., 3 Eq., p. 5.

Trustee refusing to join in suit—
Trustee refusing to join with his co-trustee 
in a suit for the recovery of trust property 
made a defendant to the suit. Sec Belyea 
Trustee Est. of Daniel L. Patton v. Conroy 
et ul, 1 Eq., p. 227.

3. Joinder—Misjoinder -Nonjoinder

Administration suit -Sale of realty 
to pay debts Semble, that in an admin
istration suit for the sale of real estate 
of an intestate for the payment of his debts 
the purchaser of the real estate from the 
heir is a necessary party to the suit. The 
People's Bank v. Morrow et al, Eq., Cas. p. 
257.

Assignment for benefit of creditors 
Action by assignor for accounting
Creditors who do not claim the benefit of 
an assignment for the general benefit of 
creditors need not be made parties to a 
suit asking for an accounting and repayment 
of the balance after satisfying all claims 
filed with the assignee. Thibideau v. Le- 
Blatic, 3 Eq., p. 436.

Co-tenant in possession The plaintiff, 
a tenant in common with others of certain 
lands, but in possession under an agreement 
with the other tenants in common, that he 
was to have possession and ownership of 
the lands and all appertaining thereto is 
entitled in his own name to sue and recover 
for damages arising from the negligent 
setting fire by defendant on his own land 
and its spreading to the land in possession 
of plaintiff. Phillips v. Phillips 34 p. 312.

County Court Nonjoinder of joint 
creditor Rent due to the plaintiff jointly 
with another cannot be sued for in a County 
Court by the plaintiff alone, and where the 
nonjoinder is not disclosed until trial the 
defendant is entitled to a nonsuit.—Vassie 
v. Chesley, 33 N. B. R. 192 distinguished. 
McLaughlin v. Knowles, 41, p. 548.

Executors joined — Multifariousnese
-G. died in 1902 leaving a will by which 

his property was beuucathed to his eight 
children with a small annuity to his wife. 
—This suit is brought to compel the can
cellation of a mortgage given by the plaintiff 
to G. and the reconveyance to the plaintiff 
of a certain life insurance policy and othpr 
projierty which was held by G. to secure 
certain monies advanced by G. to the plain
tiff; and also to compel the conveyance 
of two lots of land which the plaintiff claims 
he purchased from G. under an agreement 
that G was to give him the deed for them 
whenever he demanded it . — Held overruling 
the demurrer that it was by no means 
certain that the defendants fexecutors of
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D ) were not all necessary <>r proper parties 
in regard to all the causes of action set 
out in the hill or that they did not all have 
a common interest in them; hut if that were 
not so there was no speeial circumstances 
in this case which render it either difficult 
or imoossihle to deal fully and properly 
with all the causes of action without causing 
inconvenience to anyone, and therefore any 
discretion which this Court has should he 
exercised in favor of continuing the suit 
in its pre-cut form. ( uinniings v. (lihson 
et al, 4 Eq., p. AA.

Foreclosure suit Adding administra
tor of mortgagor’s estate As a general rule 
the administrator of a deceased mortgagor 
should not he made a party to a foreclosure 
suit.—Where an administrator is improperly 
made a party uch a suit In- should dis
claim in order to entitle lum to have the 
hill dismisse 1 with costs. Disclaimer is 
as applicable where a defendant has no 
interet as where he has an interet which 
he is willing to abandon. Where an 
administrator improperly made a party 
to a foreclosure -nit did not disclaim anil 
the cause pr< eeeded !«• hearing he was cquit- 
ahly dealt with by being allowed costs, on 
the dismissal o' the hill, up to and including 
his answer. Where the administrator of 
a mortgagor was improperly joined in a 
foreclosure suit costs thereby incurred were 
not allowed to the plaintiff. Hamah y v. 
M un roe et al, I Eq., p. 94.

Foreclosure suit Judgment creditor 
of husband A judgment creditor, who 
has registered a memorial of judgment, is 
a necessary partv to a suit to foreclose a 
mortgage on land belonging to the wife of 
the judgment debtor. A judgment credi
tor made a party to a foreclosure suit under 
the above circumstances, upon disclaim
ing, will not be liable nor entitled to costs, 
though continued in tin- suit after disclaimer. 
Horn et al v. Kennedy et al, Eq. Cas., p. Mil.

Fraudulent conveyance by intestate, 
Setting aside In a suit by simple contr. • 
creditors of an intestate to set aside as 
fraudulent under the Stat. 13 Kliz., c. .">, 
a conveyance hv him of real estate, and for 
the administration hv the Court of his estate, 
an administrator of the intestate's estate 
appointed hv the Probate Court is a nec
essary partv to the suit, though there are 
no personal assets of the intestate. -The 
failure to make the administrator a party 
to such a suit is not a ground of demurrer, 
but may be taken advantage of under 
Act AM Viet. c. 4, s. At. The Court will 
not, in such a suit, appoint a person under 
Act AM Viet., c. 4, s. St), to represent the 
estate of the intestate, instead of requiring 
the administrator of the intestate's estate 
to be made a party to the suit. The Probate 
Court has jurisdiction to grant letters of 
administration where an intestate dies 
indebted possessed of real, but no personal 
estate. Trites v. Humphreys, 2 Eq., p. 1.
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Insolvency Act, 1875 -An insolvent a 
wife should not lie joined in a suit brougi ; 
by the insolvent’s assignee under the b 
solvency Act, 1K7A (MS Viet., c. Ill), to 
aside a conveyance executed by the insolwi 
and wife prior to his insolvency, with intern 
to defraud his creditors. Prist oil v. Fish* , 
Eq. Cas., p. 89.

Joint creditors Nonjoinder in County 
Court Rent due to tne plaintiff joint 
with another cannot be sued for in a Count v 
Court by the plaintiff alone, anil where tin 
nonjoinder is not disclosed until trial th< 
defendant is entitled to a nonsuit.— Vassir 
v. Chesley. MM N. B. R., 192, distinguish. : 
Md.au alii in v. Knowles, 41, p. 548.

Married woman Separate estate
Joining husband Where a husband 
made a plaintiff with his wife in a suit 
relating to her separate estate, the objection 
that the suit should have 1 leen brought 
by the wife's next fiiend may be taken by 
demurrer. Alward et al v. K il I am, Eq. 
Cas., p. 360.

Married woman Separate properi\
Proper party -Husband and wife should 

n< ’ lie joined as co-plaintiffs in a suit relatin • 
to the wife's separate property. —The suit 
should be in the name of the wife’s next 
friend, or, since the Married Women' 
Property Act, it may be in the wife’s name. 
Cronkhite v. Miller, 2 Eq., p. 51.

Married woman, Suit by, previous to 
Married Women’s Property Act -Tin- 
plain iff, a married woman, who was o-v 
of flu- unpaid legatees under W.’s will, 
obtained letters of administration tie lonis 
non of W.’s estate, and filed a bill again-1 
the defendant to have the estate administered 
in equity, an account taken of the unad- 
mivistcred assets received by the defendant, 
and payment of the same to the plaintiff.

-Held, (1) that the bill should lie amended 
bv making plaintiff's husband a co-plaintiff.

Section IS of the Married Women's Pro
perty Act, 189A, does not apply to suit> 
commenced before the Act came into force. 
Walsh v. Nugent, 1 Eq., p. 336.

Misjoinder, Time to object —Plaintiff 
brought action against defendants A. and 
J. claiming damages for trespass to land 
igainst A. and in the alternative for breach 
of covenant of title to such land against J.

No objection to the joinder of actions 
was made until after verdict had been 
rendered against both defendants.—A. then 
moved to set aside the verdict against him 
oil the ground of misjoinder, and for a ne.v 
'rial. Ileltl (per Barker C. J., Landry and 
White J J., ) tin- causes of action were im
properly joined, but the objection could 
not be given effect on a motion for a new 
trial which if granted would not remedy the 
irregularity. -Here, too, the verdict against 
tin- appellant was trifling, and it did not 
appear that he was in any way prejudiced 
in his defence by the misjoinder.— Held
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• t r McÏÆod J.), the objection to misjoinder 

made too late to he given effect . — Held 
i per Barry J.), the verdict should he set aside

limit costs and the plaintiff put to her 
t ' tion as to which cause she will proceed 

: mi. - Held (per Barker (’. f.), the proper 
locedure upon misjoinder is fur defendant

move for a stay of proceedings until the 
■plaintiff makes election between the two 

■Hives of action. Will hen v. Ferguson el 
ul, 11, p. 44H.

Partition suit Dowress A suit may be 
rought for partition of land and assignm< -t 

■ ' dower, and the dowress should be nv V 
■i partv to the suit. Wood el ul v.Akerley

ul, Eq. Cas., p. 305.
Partition suit Dowress joined Qua. 

whether the inchoate right of dower of the 
wife of a tenant in common is barred hv 
a -ale of the land in a partition suit to which 
-lie is made a party. Close v. Close el ul, 
Eq. Cas., p. 414.

Partition suit Dowress —The wife of 
i tenant in common in land sought to 1>c 

sold in a partition suit should be a party 
> the suit, Ilannaghan el ul v. Hannughun 

el ul, 1 Eq., p. 302.
Partition suit Lessee —Quaere, as to 

whether the lessee of a tenant m common 
should be made a party to a partition suit. 
Ogden v. Anderson el ul, Eq. Cas., p. 305.

Restraining injury to realty—Quaere, 
a- to whether executors who are seized in 
fee under a devise of land and building to 
them in trust can bring a suit in their char
acter as executors to restrain an injury to 
the reversion, or whether the suit should 
not be brought in their character as devisees 
and legal owners of the property.—Quaere, 
as to whether a tenant or landlord can be 
joined in a suit to restrain an act amounting 
to a nuisance to the tenant and causing 
injury to the reversioner. Humphrey el ul 
. Banfil, Eq. Cas., p. 243.

Trust mortgage. Suit enforcing—A
suit to enforce a trust mortgage to secure 
debentures may be brought in the name 
of the debenture holders, the trustee lieing 
made a defendant. Shaugnessy v. The 
Imperial Trusts Co.. 3 Eq., p. 5.

Trustee to secure bonds Damage 
suit and Injunction—Where a property 
had been assigned to a trustee to secure an 
issue of bonds, and possession still remained 
in the assignor, it was deemed not necessary 
to make the trustee a party to a suit for an 
injunction and for damages resulting from 
i dam, the construction of which was alleged 

to lie faulty. Suunders v. William Ricliurds 
Co. Lid., 2 Eq., p. 303.

4. Substitution of Parties

Assignee for benefit of creditors sub
stituted as defendant -Where after a 
suit was brought for a declaration that

rm
stock-in-trade in possession of defendants 
belonged to plaintiffs, the defendants made 
an assignment for the lienctit of their credi
tors, and their assets were insufficient to 
pay their liabilities, the names of the defend
ants were ordered to be struck out and that 
of the assignee added. The Cuiill Brothers 
Co. I Id. v. Morrell No. 2, 3 Eq., p. 173.

Death of party Assignment of cause 
of action -After the bill was filed in a suit 
brought by a married woman by her next 
friend, she died, ami her executors continue 1 
the suit. — Subsequently they assigned the 
cause of action to the next friend. //>Id, 
that under sections {Mi and tl7 of the Supreme 
(’< m i v Equit v A' ', 1890 (53 Vi< t.. ■ . l , 
an application to continue the suit in the 
name of the assignee could he made ex parte, 
subject to the order lieing varied or set 
aside if the defendants were prejudiced in 
their security for cost'-'. Robertson v. Apple
by el ul, Eq. Cas., p. 509.

Death of one of several defendants 
Appeal to Supreme Court of Canada
Upon the death of one of several defendant - 
to a suit in the Supreme Court in Equity 
the plaintiff may continue the suit by apply
ing for administration ad litem or by appli
cation to the Equity Court under s. 110 
or s 119 of the Supreme Court in Equity 
Act, (\ S. 1903, e. 112, and therefore where 
one of several defendants died after judg
ment of the Supreme Court en banc confirm
ing a decree of the Equity Court dismis ing 
the plaintiff’s hill with costs, and the plaintiff 
delaved his appeal to the Supreme Court 
of Canada for eight months thereafter on 
the ground that no administration had been 
taken out. Held, this was no excuse fi r 
the delay and the judgment of McLeod J. 
refusing to allow the appeal under s. 71 of 
the Supreme Court Act, R. S. C. 1!M);>. c. 
139, was confirmed. Held, also, that tin- 
mistake of the solicitor as to the procedure 
on defendant's death, even though supporte l 
by opinion of counsel, was not a sufficient 
excuse. — Held (fier McLeod J.', the plaintiff 
(appellant) could have filed a suggestion 
and proceeded under s. 85 of the Supreme 
Court Ait, R. S. C. 190ft, v. 139. Harris 
et ul v. Sumner el ul, 39, p. 45ft.

5. Third Parties.

Non-privity of contract Addition of 
third party by consent -Defendant con
tracted with one of the plaintiffs, Adams X 
Company, to cut and deliver to it in the 
Restigouche river in' the spring of 1915 
in time to he driven with the corporation 
drive, a quantity of logs.—The contract, 
after providing how the logs should 1 e 
marked and surveyed contained the fol
lowing clause: "It is also understood and 
agreed between the parties hereto that all 
logs cut or procured under this contract 
are cut and procured for the Dalhousie 
Lumber Co. Ltd. and all such logs and 
lumber shall he the property of the Dal-
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housie Lumber Co. Ltd. from the stump."
Held, on appeal affirming the judgment 

of Crocket J., that there was no privity of 
contract lietween the defendant Walker 
and the plaintiff the Dalhousic Lumber Co. 
and Walker having had no written notice 
of any assignment of the contract to the 
Dalhousic Lumber Co. Ltd., that company 
was not entitled to recover from Walker 
damages resulting from his failure to put 
the logs in the river as he had agreed with 
Adams & Company.—On the trial of an 
ac ion for the wrongful detention of a 
quantity of logs in which action the rights 
of a third party under a contract between 
the defendant and the third party were 
involved, it was agreed by counsel on the 
trial that the third party should be added 
as a party plaintiff, that the pleadings 
should lx- amende 1 in all necessary par
ticular', that the case should be withdrawn 
from the jury and the presiding judge should 
i’e e-mire the rights of all parties.—1The 
Court tn appeal refused to disturb the 
findings where the judge had acted within 
the scope of the agreement and was not 
mani'cstlv in error. Dalhousic Lumber Co. 
Ltd. x. Walker, 44, p. 455.

Third Party joined —See Canadian Pacific 
Railway Co. v. Canadian Hunk of Commerce 
and Prank McDonald (third pnrtv), 44 p. 
130.

6. Miscellaneous.

Company Law Bill in Equity for ac
counting tiled by director -A director 
of a company cannot lilt* a bill for an account
ing against the company and his co-directors 
unless special circumstances are shown.

The report of a Royal Commission whose 
duties were inquisitorial and not judicial, 
finding that a sum of money received by 
the directors was unaccounted for and the 
fact that the complaining director was the 
Attorney General of the province at the 
time the money was received and as such 
an ex-officio director of the company by 
the act of incorporation are not such special 
circumstances as would support a bill for 
such an accounting. Paisley v. Bruce, 
I Eq., p. 327: 40 X. B. R. p. 515.

Incorporated company, Action on 
behalf of -Where relief was sought by one 
shareholder on behalf of the company, 
held, the hill should have been filed in the 
n ime of the company itself, not by an in
dividual shareholder. Harris v. Sumner, 
4 Eq., p. 581 ; 3tt X. B. R., p. 204.

Municipal law Action by ratepayer
A ratepayer on behalf of himself and all 
other ratepayers of a municipal corporation, 
has a right to maintain an action to restrain 
tile corporation from doing acts which he 
believes are ultra vires, without bringing 
the action in the name of the Attorney- 
General ex relatione, where the Crown is 
not directly interested. Steei'es el al v. 
City of Moncton, 42, p. 465.

Cf. Merritt v. Chesley, Eq. Cas., p. 321.; 
Rogers v. Bathurst, 1 Eq., 266, post.

Nominal party—Costs—Where an appeal 
under the Towns Incorporation Act, 1896, 
from a conviction by a police magistrate, 
was allowed, and the conviction quashed 
on the ground, that the magistrate had 
refused to hear material evidence, the court 
(Hanington, Landry, Barker and McLeod 
JJ., Gregory J. dissenting) refused to make 
the order without costs against the Town of 
Grand Falls, who took no part in the pro
secution and were only parties by virtue 
of the act requiring the prosecution to bi
in their name. Turner v. Mockler et al, 
36, p. 245.

Privity of contract—The Southwest 
River Driving Co. and the Upper Southwest 
Miramichi Log Driving Co., incorporated 
companies, having the exclusive right within 
certain limits to drive the lumber cut on 
the Southwest Miramichi and collect tin- 
tolls fixed by statutory authority therefor, 
made an arrangement with the plaintiff to 
do the driving for the season of 1904, and 
to receive as compensation the tolls allowed 
the corporations by law.—In an action by 
the plaintiff against the defendant company 
for tolls for driving its lumber the trial 
judge ruled that there was no liability 
from the defendants to the plaintiff.— Held 
(per Tuck C. J., Barker and McLeod JJ., 
Hanington and Landry JJ. dissenting) 
that the ruling was right.— Held (per Tuck 
C. J.), that the action could only be brought 
bv the driving companies. Lynch v. William 
Richards Co. Ltd., 38, p. 160.

Restraining public officers The plain
tiff, a ratepayer of the city of Portland, 
brought this suit on behalf of himself and 
all other ratepayers who should come in 
and contribute to the expense of the suit, 
to restrain C., mayor of the said .city, from 
signing orders for the payment of accounts 
ordered to be paid by the Council, and the 
defendant W. the chamberlain of the city, 
from ptiying them on orders signed by C. 
and for a declaration that C. was incapacitat
ed from acting as mayor Held, that the 
suit should be by information by the Attorney 
General on tin- relation of all or some of the 
ratepayers, the plaintiff not having sustained 
or likely to sustain, any injury not common 
to all the ratepayers.—Where a bill is demur
rable the objection may lx* taken as a ground 
to dissolve an ex parte injunction. Merrit 
v. Chesley et al, Eq. Cas., p. 324.

A suit to restrain public officers from the 
commission of wrongful acts in breach of 
public trust and which injuriously affect 
the as a whole should lx* on behalf
of all the public and by information by the 
Attorney General ex relatione.—A Bill may 
be turned into an information by the Attorney 
General by amendment upon his consent 
Ix-ing obtained. Rogers el al v. Trustees 
School District No. 2, Bathurst, 1 Eq., p. 266.

5
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Town of Grand Falls, Suit by
( Yrtain lands were by Order in Council and 
Art of Assembly vested in the municipality 

Victoria for the use and benefit, as a 
mmon, of the inhabitants of the town 

,,l Grand Falls.—By subsequent legislation 
they were transferred to ami vested in the 
tuwn of Grand Falls “to the same extent 
,i> was given to the said municipality.”

By another act a portion of the common 
without the town limits was transferred 
in the said town.—Upon the land within 
the town limits the defendant entered and 
commenced to erect a house.—The plain
tiffs thereupon brought ejectment.— Held, 
11) that the action was properly brought 
in the name of the town of Grand Falls 
instead of the town council of Grand Falls. 
Town of Grand Falls v. Petit, 34, p. 355.

PARTITION
See COSTS, ESTATES.

PARTNERSHIP
1. Definitions.
2. Creation and Duration.
3. Relation of Partners to Third Parties.
4. Relation of Partners Inter Se.
5. Dissolution.
6. Actions by and against Partners.
7. General.

1. Definitions.

(No Cases.)

2. Creation and Duration.

Profits to be divided, therefore partners
By an agreement between the plaintiffs 

and the defendant it was provided that 
the defendant, who was carrying on the 
business of manufacturing wire fencing, should 
furnish machines, in which he had patent 
rights, for the purpose of carrying on the 
business of manufacturing and selling wire 
fencing; that he should devote his time and 
energy in furthering the interests of the 
business; that the machines and patent 
rights therein should be security for money 
advanced by the plaintiffs; that the plaintiffs 
should advance to the defendant $500, 
purchase wire needed for manufacturing, 
and pay wages, etc., in consideration of 
a commission of five per cent, on all pur
chases and advances; that the plaintiffs 
should furnish space on their premises for 
the business at a yearly ren ; that the 
defendant should receive a weekly salary;

that the plaintiffs should attend to the 
office work of the business for which they 
should be paid a weekly sum; that the net 
profits of the business should be divided; 
that the business should be conducted 
under a company name, and that the agree
ment should continue for one year, when 
plaintiffs could purchase a half interest in 
the business and patent rights of the de
fendant or continue the business for a 
further term.—The business resulted in 
a loss. — Held, that the parties were partners 
inter se, and should share equally in the 
losses of the business. Lawton Saw Co. 
Ltd. v. Mac hum No. 1, 2 Eq., p. 112.

Promise nudum pactum to share 
profits—Uiion information supplied by tin- 
plaintiff, trie defendant purchased certain 
property held by a bank as security for 
advances to the plaintiff's father, which 
re-sale yielded a surplus after meeting a 
liability the defendant had assumed for 
the benefit of plaintiff's father.—The defend
ant promised the plaintiff that in the event 
of there being a surplus it should belong 
to him.— Held, that the plaintiff and defend
ant were not partners, entitling the plaintiff 
to share in the profits from the re-sale of 
the property, and that the defendant's 
promise, which was not a declaration of 
trust, was nudum pactum. Leighton v. 
Hale, 3 Eq., p. <18; 37 N. B. R., p. 545.

Realty owned by partnership not 
dowable Realty purchased by partners 
with partnership funds for partnership 
purposes must be regarded as personal estate 
in the absence of an agreement to the con
trary, and consequently is not subject to 
dower. In re Cushings Estate, Ex parte 
Bertha J. Cushing, 1 Eq., p. 102.

3. Relation of Partners to Third Parties.

Assignments for benefit of creditors 
by partners individually—Defendant en
dorsed a firm's note at three months for 
$500.00 which fell due August 10, 1915. 
—On July 21st, 1915, defendant obtained 
goods from firm's store to the amount of 
$511.75, computed at retail price.—Defend
ant gave his cheque for $500.00 bearing 
date July 21, 1915, to one of the partners, 
with which cheque the partner paid at 
the bank the note on which defendant was 
endorser.—One of the partners executed 
a deed of as ignment for the benefit of his 
creditors to the plaintiff of all his individual 
and partnership property on August 4, 
1915.—The other partner executed a deed 
of assignment for the benefit of his creditors 
of all his individual and partnership pro
perty on August 14, 1915.— Held, in an 
action brought by the assignee to set aside 
the transfer or conveyance of the goods to 
the derendant, that the plaintiff, by virtue 
of the assignments to him by each partner 
of his individual and partnership property 
had sufficient interest and status to maintain 
this suit.—Query, whether individual assign-
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incuts can Le deemed t« » be an assignment 
of the debtor firm within the meaning of 
sub-s. 1 of >. 2, of the Assignments and 
Preferences Act, ('. S. 1903, chapter 111. 
Fleetwood Assignee Etc. v. Wei ton, 41, ]>. 3 IS, 
C. \).

Sale by sheriff of partner’s interest
!.. and P. each carried on business in Saint 
John, buying and selling fruit. -P. was a 
licensed auctioneer. -To avoid competition 
between the parties it was agreed that P. 
was to buy all the apples handled by either 
in the market square, L. to furnish the 
money when apples were purchased. —All 
n immissions on commission sales, and net 
profits on sales of apples purchased were 
to be equally shared. -Under this agree
ment P. purchased the cargo of the schooner

some 342 barrels. After a part had been 
sold the sheriff under an execution in the 
suit of R. against P. seized, and, without 
removing any of them, sold (12 barrels.
At the sale the sheriff, in answer to a bidder, 
stated that he was selling P.’s interest only, 
anil would guarantee nothing, and he did 
not deliver the barrels sold to the purchaser.

-In an action of trover in the Saint John 
County Court against the sheriff for a con
version of the (12 barrels, the judge told the 
jury that if they found that the apples were 
purchased under the agreement on the joint 
account of L. and P. there was a conversion, 
and the verdict should be for the plaintiff.

-Held, on appeal, that the direction was 
wrong, and there must be a new trial. 
Ritchie v. Law, 37, p. 3(1.

4. Relations of partners inter se.

Accounting Dredging company 
Stock only partly paid for By an agree
ment entered into between the plaintiff 
and the defendant, the defendant agreed 
to sell the plaintiff the profits of twenty shares 
of dredging 'lock for $2,000. -This agree
ment further provided that on the winding 
up or the selling out of the company, the 
plaintiff was to share in its profits or losses 
on a basis of twenty shares.- -After carrying 
on the business for a season, the company 
sold its plant. -At the time of the sale 
the plaintiff had paid $1,500 on account 
of the purchase price. —After the sale was 
concluded, the defendant paid the plaintiff 
$1,500 which lie claimed was all the latter 
was entitled to, as lie had failed to pay 
the full amount of the purchase price al
though frequently asked to do so.—On 
an action for an accounting, held, that 
the plaintiff was entitled to an account of 
the profits of twenty shares of the stock of 
the company, and also for an account of 
the money received by the defendant for 
the twenty shares on the sale of the plant. 
Stocker v. Smith, 43, p. 37, C. D.

Accounting- Share of profits as part
ner or as extra wages -On an application 
for an accounting, the plaintiff alleged that 
under an agreement he and the defendant 
had entered into, he was to manage a husi-

<>U1

ne>s carried on in their joint names, r 
paid twelve dollars per week and receive 
one-quarter of the net profits at the end < >t 
the year.—The defendant denied the plain
tiff was to receive one-quarter of the net 
profits, and alleged that the agreement w.t 
that the plaintiff was to be paid twelve 
dollars per week and have the right to bin 
a one-quarter interest at the end of the 
year.- - Held, that the facts shewed that 
the contract made was as alleged by the 
plaintiff and that he was entitled t" an 
accounting. Held, that the Court wa- 
inclined to be of the opinion that the plaintiff 
and defendant were partners as between 
themselves, but if such was not the case 
and the agreement between them was 
simply a contract of hire, it was not barred 
by the Statute of Frauds, as the plaintiff 
had performed his part of the agreement. 
Orchard v. Dykeman, 43, p. 181, C. D.

Fishing Co-I.icensees only A Dom
inion Government fishery license for one 
year, without right of renewal, was taken 
out a number of consecutive years by tin- 
plaintiff and defendants until 1899, in which 
year and in the year following, the license 
was taken out and the fishing thereunder 
was carried on by the defendants. -The 
plaintiff and defendants owned as tenants 
in common fishing gear used in fishing under 
the license. -They were not partners in 
respect of the license, and each catch or 
fish was divided at the time it was made 
among such of the licensees as assisted in 
it. -The expense of repairing the fishing 
gear was proportionately borne by the plain
tiff and defendants up to the years 1899 
and HM10, when it was borne by the defend
ants. In the years 1839 and 1900 the 
fishing gear was possessed and used exclusively 
by the defendants in fishing under the license.

-Held, that the plaintiff was not entitled 
to a declaration of interest in the license, 
nor to a share of the earnings thereunder 
for the years 1899 and 1900, and that the 
defendants were not liable to account to 
him for profits from the use by them of thv 
fishing gear in those years. Guptill v. Inger- 
soll, 2 Eq., p. 252.

Mismanagement by one partner—In
May, 1870, plaintiff and C. B. formed a part
nership for manufacturing purposes under a 
verbal agreement to contribute equally to 
the capital stock and share equally in the 
profit and loss.—No amount was agreed 
upon as the capital, or when each was 
to contribute his proportion of it, or in what 
manner the business was to be managed.

-In June following J. B. was taken into 
partnershio under the agreement that each 
partner should contribute a third of the 
capital stock and share equally in the profit 
and loss. -The plaintiff managed the busi
ness until August, 1871, when C. B. took 
over the management and forbade the plain
tiff interfering with the business.—In a suit 
brought in October, 1872, for a dissolution 
"f the partnership and an account, it was 
found on a reference to take the account that
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plaintiff had contributed #4,312.97, V. B.

- 111,107. and J. B. $7,291. -It appeared that 
1er tlie management of C. B. the business 

mismanaged and neglected, that he 
. not keep the partnership accounts in 

firm's 1 >ooks, or in 1 looks accessable to 
plaintiff; that he repeatedly refused 
the time lie assumed the management, 

render an account to the plaintiff, or 
have a settlement of their accounts.
,i lie gave the plaintiff false information 
the assets and liabilities of the business,

withheld information asked for, and 
it the plaintiff had no knowledge of the 

: .omit ('. B. and J. B. had contributed to 
•he capital of the firm.— Held, (1) 1 hat 
laintiff's costs of the hearing should be 

•..iid by C. B. and that the costs of the 
■ :cretiee should lie paid out of the partner- 
lap assets after payment of the partnership 

b;s, and if the assets proved insufficient, 
ihen by V. Ik; (2) that C. B. should receive 
no remuneration for his services in the 

unagement of the business. Young v. 
Berryman el al, Eq. Cas., p. 110.

Nominal partnership No interest in 
profits -M. carried on business and had 
m Ins employ his sons J., R. and A.—An 
igreement was entered into between them
• v which the sons were to be associated with 

the father for a term of five years as co
partners in carrying on the business which

• i- to l>e under the name and style of 
\\\ M. x Sons. -The father was to furnish 
i he capital and stock in trade, and the sons 
were to work in their several departments in

irrving on the business.—J. was to have 
! large of the books of the business and power 

m the absence of the father to sign the 
nil’s name and also in the absence of the 
it her was to have general charge of the 
usinvss. -R. and A. were to lie under the 
n tion of the father. -The agreement 

witnessed that each of the sons should 
vept from the father "out of the proceeds 

i the business as their and each of their 
i v vrai interests in the business on account 
! the services to be performed by each 

of them" a specified sum of money each 
oar- and which the father covenanted to 

i -ay them “on account of their several in
terests in the business "—Provision was 
made for the withdrawal of the sons or either
• if them "from the said firm" on giving 
notice to the father upon which the account 
with the firm of the party giving such notice 
diould lie made up and the balance due 
him paid when all his interest in the business 
diould cease.—It was further agreed that 
at the end of the term of five years the
vvcral accounts of the sons should be 

balanced and the money found to lie due 
i" each paid whcreujion the agreement 
■diould terminate.—The sons were pro
hibited from entering into any contract 

n behalf of the firm involving more than 
$10.00 or engaging in any transaction out
• •f the usual course of the retail business 
and the wish of the father in all matters 
respecting the general management of the 
business was to be binding on the sons.—

G00

In the books of the business kept by J. and 
accessible to the sons an account was opened 
against each of the sons in which they 
were charged the cash paid to them and 
were credited as salaries the amounts which 
by the agreement they were to be paid each 
year.—Stock was never taken and no steps 
were taken to ascertain the profits or losses 
of the business. -Held that the father 
and sons were not partners inter se. Marlin 
v. Martin 1 Eq. p. 515.

Partnership alleged Injunction pend
ing hearing —On a motion lor an inter
locutory injunction to lestrain defendant 
from disposing of assets of an alleged part
nership between him and the plaintiff to 
carry on a business previously conducted 
by tlie defendant and for a receiver the 
plaintiff alleged that books of account were 
opened up and a bank account kept in 
the firm’s name; that bill heads with thi 
name of the firm and names of the plaintiff 
and defendant thereon were used and a 
circular under the firm name distributed 
by the defendant announcing that plaintiff 
was associated in the business.—The defend
ant denied that a partnership was formel 
and alleged that it was contingent upo i 
the plain.iff paying into the business a sum 
of money equal to the value of the dc end- 
ant's stock in trade on hand; that this had 
never been done; that the plaintiff was 
employed at a weekly salary; and that the 
bill heads were ordered by plaintiff without 
authority and their use only permitted 
after his assurrance that he would shortly 
purchase an interest in the business. — 
These allegations were denied by the plain
tiff: - Iletd that the motion should be 
granted.—On a motion for an interlocutory 
injunction the Court should be satisfied 
that there is a serious question to be deter
mined and that under the facts there is 
a probability the plaintiff will be held en
titled to relief. Burden v. Howard 2 Eq. 
p. 401.

Speculation in land Failure to pro
vide capital -In November 1902 the 
plaintiff and the defendant F. with a number 
of others formed a syndicate for the pur- 
jose of acquiring options and purchasing 
and with a view to re-sale.—The transaction 
was a large one, involving the purchase 
of some 200,000 acres of land in the North
west Territories, and before the land was 
finally disposed of the syndicate was com
pelled to pay to the owners the sum of 
$00.000.—The agreement between the plain
tiff and F. was verbal, and at the time it 
was made the plaintiff paid the sum of $200. 
—On the 30th of March, 1903, the defend
ant F. wrote to the plaintiff to hold himself 
in readiness to raise $2,000, “to hold your 
corner of the deal," and that if they had 
to call upon him it would be at short notice 
—The plaintiff took no notice of this letter 
and made no preparation for securing the 
money.—On the 14th of April, 1903, F. 
telegraphed the plaintiff as follows: "Three 
thousand dollars absolutely necessary to
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hold your interest in the land deal.—Will 
I draw?—Wiie."—To this the plaintiff sent 
no reply. —In 1903, the plaintiff learned that 
the speculation had !>vcn successful and 
that large profits had been made, but it 
was not until 1907 that this suit was brought.
— Held, that in view of the special nature of 
the transaction, the plaintiff’s refusal to 
contribute his share of the money require 1 
to complete the purchase and nis refusal 
to answer or take any notice of both letter 
and telegtam justified the defendants in 
acting on the assumption anil belief that he 
had entirely abandoned the contract and 
his interest in the purchase, and that he 
did not intend being any longer bound by it.
— Held, also that the plaintiff’s delay in 
commencing a suit until long after he knew 
that a large profit had been made by a 
re-sale of the land, was, in the absence of 
any satisfactory explanation, evidence that 
his failure to pay the money, and his refusal 
to answer either the letter or telegram, were 
in fact intended at the time as an abandon
ment of all interest in the transaction. 
Pugsley v. Fowler el al, 4 Eq., p. 122.

5. Dissolution.

Ordinary wear and tear on machinery 
not a loss of capital invested—Where, 
under a partnership agreement, a partner 
contributed to the partnership business his 
time and skill, and the use of, but not the 
property in, certain machinery, in c >o- 
sideration of a weekly salary and one half 
uf the net profits, he was held, in the i > ence 
of an agreement, not entitled on taking the 
partnership accounts to an allowance for 
the depreciation in the value of the mu- 
ch ne-y arising from ordinary wear and tear, 
as a loss to him of capital put into the business. 
Lawton Saw Co. Ltd. v. Alachum No. 2, 2 
Eq., p. 191.

Power of partner after dissolution —
A firm of lumber operators hypothecated 
under the Bank Act their season’s cut of 
lumber to a bank to secure future advances. 
—A member of the firm, without the know
ledge of his co-partner, sold the lumber 
and applied part of the proceeds in paying 
a past indebtedness of the firm to the bank, 
and, with the consent of the bank, applied 
a portion of the remainder in paying other 
debts of the firm.— Held, that lie hail power 
to do so, though the partnership had then 
been dissolved, and that his co-partner was 
not entitled to have the money so appro
priated, charged in reduction of the secured 
indebtedness to the bank. Hale v. The 
People's Hank of Ilalifac, 2 Eq., p. 433.

6. Actions by and against Partners.

{No Cases.)

iiOS

7. General.

Shipping - Co-owners Jurisdiction 
Court of Equity—The jurisdiction of t: 
Court in Equity in a suit for account betwv • 
co-owners of a ship has not been taken aw;r 
by Act 54-55 Vivt., c. 29 (I)), which confer 
a like jurisdiction upon the Exchequ 
Court in Admiralty; any discretion the 
Court of Equity may have as to the exert i 
of its jurisdiction must depend upon the 
circumstances of each suit. Penery 
Hanson, 2 Eq., p. 233.

PATENTS
Improvement on original invention

Defendant was the inventor and owner of 
a patented snow plough, and by an agree
ment with K. sold to him a one-half intere-t 
in the invention and all improvements that 
subsequently might be made.—The invention 
proving unsatisfactory, de'endant constructe 1 
a new plough which was an improvemcn 
in many important respects upon the original 
invention, and sufficiently dissimilar to ii 
as not to lie an in "ringement, and had it 
patented as a new invention.—In a suit by 
K.’s administrators to secure to them a 
one-half interest in the new patent, the 
defendant contended that the plough was 
a new invention and not an improvemcn 
of the old invention.—Held, that it did n »; 
amount to more than an improvement 
within the meaning of the agreement. 
Jones d al v. Russell, 1 Eq., p. 232.

Infringm‘lit, What is -Quantum of 
damages —A patent for an apparatus which 
com oines a particular invention by the 
patentee with other things which are not 
his invention is not infringed by an apparatus 
which die; not include the patentee's par
ticular invention.—Plaintiff was the patentee 
of a lubricator, and by an agreement with 
the de’cnlwis give them the exclulive 
right to m m i'ac.urc and sell the article 
within a specific 1 are i, in consideration of 
a royalty payable upon each lubricator 
when sol 1.— The de "endants agree 1 to manu
facture the luVicuor in sufficient numoers 
to supply the trade and to use every reason
able mem; to sec ire its sale.—The de end- 
ants duly manufacture 1 the lubricator, 
kept it in st ick for >ale, and supplied all 
orders for it.—They al -o manufactured and 
sold another lubricator not under patent 
and not an infringement of the plaintiff's 
invention.—This and other lubricators in 
the m irket were sold so much cheaper than 
the pi limiffb could be manufactured and 
sold at, th it the 1 liter had a very limited 
sale.— 1'he pi ii niff contended that the 
manufacture and sale by the defendants 
of another lubricator wa> a breach of cove- 
nan- by . îem „o use e » ery reasonable means 
to secu e the sale of 1 i invention.—Held, that 
there lad been no breach of the agreement.— 
Sem'tie, 11 i u l' i 'l) sul l by defendants



PATENTS- PAYMENT. 610tiOU

,1 been an infringement of plaintiff's patent 
damages would be the royalty payable un- 

! r the agreement.—If it were not an infringe
ment, but its sale a breach of the agreement, 
iiic damages would be as on an ordinary 
breach of covenant.—A licensee under a 
I latent cannot question its validity.—But 
lie may shew that an article sold by him 
m competition with the patent, is not an 
infringement of it. Barclay v. McAvity, 
I Bq., p. 1.

Patent Act, Compliance with—The
plaintiff L. obtained two Canadian patents 
fur a certain lug-hauling machine.—The 
lir-it was applied for April 17th, 1901, and 
was granted July 10th, 1901. The second 
was applied for May 22nd, 1907, and was 
granted November 19th, 1907.—L. also
obtained a patent in the United States for
i he latter device, which was applied for 
November 22nd, 1905, and granted in 
May, 1907. -Four of the machines were 
manufactured in the United States in 
accordance with the specifications of the 
1907 Canadian patent, and were sold there 
in the years 1905 ami 1900 with the know
ledge and consent of L.— Held, that the 
Canadian patent dated November 19th, 
1907, is void on the ground of non-com
pliance with the provisions of the Patent 
Act, as the invention so patented was in 
public use and on sale with the consent of 
the inventor thereof for more than one year 
previous to the application for the said 
patent in Canada, R. S. C., chap. 09, sec. 
7.—The words “in Canada” in section seven 
of the Patent Act have reference to the 
application for the liaient and not to the 
sale of the machine to be patented. Smith 
v. Goldie, 9 S. C. R. 40 commented on.
-In the Canadian patent of 1907 small rollers 

were substituted fur roller chains, as speci
fied in the 1901 patent.—These rollers 
were afterwards found to be impracticable, 
and in all the machines manufactured both 

. L. or In- agents, and by the defendants, 
with the exception of the four machines 
mentioned above, the roller chains were
ii ed as specified in the patent of 1901. - 
Three machines were manufactured in Can
ada by L'.s agents in 1908, and two were 
-old in Canada in that year.—Three ma
chines were al.su manufactured in the 
United States by L. in the years 1900 and 
1907 and soli I by him in Canada during 
those years.—All these machines were fitted 
with roller chains according to the speci
fications for the patent of 1901, and not 
with rollers as provided for in the patent 
"f 1907. -Held, also, that the Canadian 
patent dated November 19th, 1907, is void 
"ii the ground of non-compliance with the 
provisions of the Patent Act, as the con-

i ruction or manufacture of the invention 
so patented had not been commenced or 
- arried on in Canada within two years 
from the date of the said pateni. R. R. C., 
c. 69, s. 38. Lombard v. The Dunbar Co., 
4 Eq., p. 271.

PAYMENT
Appropriation of payments—When a 

debtor pays money on account to his creditor 
and makes no appropriation, the creditor 
has the right of appropriation and may 
exercise the right up to the last moment 
by action or otherwise; he may even appro
priate m satisfaction of a debt for which 
no action would lie by reason of the illegality 
of the transaction out of which the debt 
originated. Mayberry et al v. Hunt et al, 
34, p. 628. .

One W. Q. conveyed certain real estate 
to the defendant C. in 1891.—This convey
ance was absolute on its face, but was really 
by way of mortgage to secure a certain sum 
of money in which W. Q. was indebted to 
C. for goods supplied from C.'s store.— 
W. Q. was also indebted to the plaintiff 
N., and the latter obtained judgment against 
him for the sum of 8239.50, a memorial oi 
which was filed December 3rd, 1891).—After 
the conveyance from W. Q. to C. had been 
made, the latter continued to supply goods 
to W. (J. anil W. Q. worked for him ami 
made cash payments to him. which amounts, 
were credited by C. against his account.— 
Held, that where there were several debts, 
in the absence of any appropriation by the 
debtor at the time of payment, the creditor 
had the right to appropriate the payment 
to any of the debts he chose, and this right 
could be exercised at any time, and need 
not be shown by any specific act or declara
tion, but might be inferred from facts and 
circumstances. Nixon v. Currey et al, 
4 Eq., p. 153.

Married woman—Payment to husband
—The plaintiff, a married woman, carried 
on a meat and provision business at 28 Main 
street, in the city of Saint John, at a shop 
called “Ross' Meat Store."—Prior to Novcm- 
!>er, 1912, when the business was transferred 
to the plaintiff by bill of sale, it had been 
carried on by the plaintiff's husband at the 
same place in his name.—At the time the 
debt sued for was contracted, the plaintiff’s 
husband lived with her and was employed 
as an assistant in the business.—The defend
ant knew the business belonged to the plain
tiff and intended to deal with her.—The 
account sued for was made out to Ross' 
Meat Store, and through an error of a clerk 
of the defendant and an oversight of its 
manager, a cheque was made payable to 
the plaintiff's husband or his order and was 
sent to him by mail.—The cheque was receiv
ed by the husband, cashed, and the proceeds 
retained.—-At the time the cheque was 
received the husband and wife were living 
separate and apart.— Held, reversing the 
judgment of Forbes J., that there was no 
evidence to support the finding that pay
ment of the claim to the husband was a 
valid payment of the debt due to the wife. 
Ross v. The New Brunswick Construction 
Co., 43, p. 291.
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Misappropriation of funds assigned 
in payment of purchase price of land —
Defendant employed a solicitor to search 
ihc title to land he wished to acquire.— 
He afterwards opened negotiations with 
the plaintiff for its purchase. -These nego
tiations were carried on through C., a mutual 
friend of the parties, to whom the defendant 
agreed to give a commission in case the sale 
was completed.—An agreement for the sale 
of the property was drawn up by C. and 
executed by the plaintiff.—C. then employed 
the solicitor, who had previously made the 
search, to prepare the necessary conveyance, 
—Defendant paid for the property by giving 
the plaintiff an order for money due him 
by a municipality. —This order was drawn 
by the same solicitor at the request of the 
defendant and was afterwards taken by the 
solicitor to the plaintiff who endorsed it. 
—The solicitor then took the order to the 
secretary of the municipality who gave him 
a cheque, payable to the plaintiff's order. 
—He took the cheque to the plaintiff, ob
tained her endorsement and appropriated 
the proceeds.— Held, that if any agenev 
existed between the solicitor and the defend
ant, it came to an end when the order given 
by the defendant to the plaintiff was en
dorsed by her and delivered to the munici
pality ; this order was an equitable assignment, 
which removed all control of the fund from 
the defendant and vested it in the munici
pality as trustee for the plaintiff. Cheese- 
matt v. Corey el al, 42, p. 409, (\ D.

Payment into Court -See PRACTICE.
Payment out of Court —See PRACTICE.
Plea of payment Proving payment of 

accommodation note - Defendants had a 
contract for the erection "i a school house. 
—They sub-contracted with the plaintiff 
for a portion of the concrete, stone and 
brick-work.—On the completion of the 
sub-contract disputes having arisen, the 
plaintiff brought this action for extra work 
claiming $1,4(54.20. —The defendants pleaded 
payment anil set-off, claiming thereunder 
to recover a balance from the plaintiff, 
but omitted to deliver particulars of their 
set-off.—On the trial without a jury, the 
judge found that the defendants had over
paid the plaintiff the contract price by 
$288.11; that the plaintiff was entitled 
to extras to the amount of $695.50, and 
ordered a verdict for the plaintiff for the 
difference refusing to allow evidence of 
the payment of an accommodation note 
for $2(>5.0U which the defendants had en
dorsed for the plaintiff during the pendency 
of the contract and had paid at maturity, 
on the ground that under the pleadings 
it must be considered in the nature of a 
set-off and therefore not admissible as no 
particulars had been given, neither was it 
admissible under the plea of payment as 
a payment to the plaintiff. Held, on appeal, 
that as the accommodation was obtained 
in view of the contract, that the defendants 
were entitled to prove the note and payment
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thereof under the plea of payment and the 
verdict should be reduced by the amount 
thereof. Le Blanc v. Lutz et al, 44, p. 398.

Proof of payment—Payment of a debt 
must be proven by the debtor beyond reason
able doubt. True v. Burt, 2 Eq., p. 497. 
Massey Harris Co. Ltd. v. Merrithew, 159, 
p. :.u

See also Kelly v. Ayer, 41, p. 489.

PLEADING

I. The Claim.
1. BILL OF COMPLAINT.
2. STATEMENT OP CLAIM.
; COUNTERCLAIM.
4. DECLARATION.

II. The Defence.
1. STATEMENT OF DEFENCE.
2. STATEMENT OF DEFENCE TO

< < d NTERCLAIM.
;i. SET-OFF.
4. DEMURRER.

III. The Reply.
IV. Exceptions.
V. General Rules of Pleading.
VI. Amendment.

I. The Claim.

1. BILL OF COMPLAINT.

Allegations—A bill must allege facts and 
not conclusions of law. Smith v. The Hali
fax Banking Co., 1 Eq., p. 17.

Failure to allege admission of assets—
W. by his will appointed his wife sole execu
trix, and left her the residue of his estate 
after payment of four legacies.—The execu
trix proved the will and paid two of the 
legacies.—She died intestate, and the defend
ant took out letters of administration of her 
estate.—The plaintiff who was one of the 
unpaid legatees under W.’s will, obtained 
letters of administration de bonis non of 
W.’s estate, and filed a bill against the 
defendant to have the estate administered in 
equity, an account taken of the unadmin
istered assets received by the defendant, and 
payment of the same to the plaintiff.—There 
was no allegation in the bill that any of the 
legacies had been paid, and that this was an 
admission of assets for the payment of all 
of them.- -The defendant in his answer 
claimed that there were no assets to pay 
the legacies, as W. at the time of his death 
was indebted to his wife for advances out 
of her own separate property which, with 
some other debts, exceeded the value of 
his estate.— Held, that the plaintiff was not en
titled to a decree against the defendant for pay
ment of her legacy without a reference being 
had and an account taken, when the bill did
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not charge that the testator's executrix had 
admitted assets and become personally 
liable by paying two of the legacies, and the 
11< fendant had expressly denied there were 
any assets for the payment of the legacies. 
Walsh v. Nugent, 1 Eq., p. 335.

Form—Section 22 of chapter 49, V. S., 
provides that a bill shall conclude with a 
prayer for specific relief, under which, 
without a prayer for general relief, the 
plaintiff shall have any other relief to which 
the equities of his case may entitle him.— 
Held (1) that the prayer for specific relief 
must be substantially the same as the cause 
uf action stated in the summons; (2) that 
relief to which the equities of a plaintiff's 
vm-e entitle him under the above section 
must be consistent with the relief speci
fically prayed for. Vernon v. Oliver, Eq. 
Cas., p. 179.

Fraudulent conveyance—Semble, a bill 
in a suit by a judgment creditor to set aside 
a conveyance made by the debtor to a third 
person, on the ground of fraud, is sufficient 
it it avers that before the commencement 
of the suit execution upon the judgment 
was sued out and that it was avoided by 
the conveyance, though it docs not aver 
.. return to the execution.—Black v. Hazen 
discussed and distinguished. Wiley v. Waite 
et al, 1 Eq., p. 31.

Injunction suit — Under Act 53 Viet., 
,. 4, ss. 23, 24, a bill in an injunction suit 
need not be sworn to or supported by 
affidavit.—It is only where an injunction 
is sought before the hearing that the bill 
must be supported by affidavit. Trites 
v. Humphreys, 2 Eq., p. 1.

2. STATEMENT OF CLAIM.

Condition precedent must be pleaded
-During negotiations for the sale ot two 

standard stokers, warranted to give certain 
results in the saving of fuel, etc., a contract 

, ubmitted in which a particular test 
was specified to be applied to determine 
whether the stokers would produce the 
guaranteed results.—The defendant refused 
to be bound by the specified test, and the 
proviso was struck out and the contract 
igned, making a proviso for the test as 

follows: “To determine that these guarantees 
are lived up to and the same quality of coal 
is used and the same load is being carried, 
tests are to be made under ordinary running 
conditions on hand and stoker fired boilers."

-The stokers were installed and defendant 
refused to pay for them, alleging that they 
did not fulfil the guarantee.—Plaintiffs 
brought this action declaring on the common 
counts for goods sold and delivered, etc.— 
The pleas were never indebted, and a special 
plea that the stokers did not fulfil the guar
antees.—Defendant made two tests without 
reference to the plaintiffs.—In answer to 
questions the jury found that the defendant’s 
lests were not fair and proper under the 
contract, and that the tests that the plain-
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tiffs apply were better tests than the de
fendant's, and that no proper tests were 
ever made.— Held (per Tuck C. J., Landry 
anil Barker JJ.) that while all the findings 
are in favor of the plaintiffs no verdict 
can be entered for them on the pleadings, 
as there is no allegation of waiver or proof 
that the conditions precedent to payment 
had been performed, and there must l»e a 
new trial.—Held (per McLeod J.) that the 
conditions precedent were not shown to 
have been performed, and no waiver of 
performance having been alleged that plain
tiffs could not recover on the pleadings.— 
If the plaintiffs were allowed to amend 
and add a count for waiver a new trial 
should only be granted on payment of costs.
Underfeed Stoker Co. Ltd. v. Ready, 37, p.

806.
County Court—Averring jurisdiction

—A County Court capias will not be set 
aside because it does not aver in the statement 
of the cause of action that it arose within 
the jurisdiction of the Court. Rogers v. 
Dunbar, 37, p. 33.

Set-off cannot be partially converted 
into payment on account—A plaintiff
cannot convert the undisputed fact of a 
claim of the defendant, recoverable in the 
plaintiff's action only by way of set-off 
or counterclaim, into a payment on account, 
and thereby compel defendant either to 
put in a defence or lose the unallowed balance 
of his account as res uidicata. Gamblin 
v. Myers, 42, p. 280.

3. COUNTERCLAIM.

County Courts—Jurisdiction to enter
tain—The jurisdiction in respect to counter
claims conferred upon county courts by 
the County Courts Act, C. S. 1903, c. 110, 
as amended by the Act 5 Geo. V., c. 25 
and enlarged by the Judicature Act, 1909, 
is confined to claims for an amount over 
which the Court would have had jurisdiction 
had the defendant sought to have recovered 
the subject matter of the counterclaim by 
suing therefor as plaintiff in the County 
Court. Canadian Laundry etc. Co. Ltd. v.
Ungar's Laundry etc. Ltd., 44, p. 423.

See also Windsor v. Young, 43, p. 323.

Particulars, Lack of—In an action on a 
written contract, the defendants counter
claimed for a breach of the contract but 
furnished no particulars and offered no 
proof of damage.—The jury, however, found 
that there had been a breach by the plaintiff 
and assessed the damages at $200.—They 
also found the defendants had accepted 
what the plaintiff did as a fulfilment of the 
contract.— Held, that the trial judge was 
right in refusing to deduct the $200.00 from 
the verdict found for the plaintiff as balance 
due him on the contract. Blue v. Miller 
et al, 43, p. 307.
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4. DECLARATION.

“Goods sold and delivered" “Goods 
bargained and sold”—See Moore et al 
v. The Canadian Fairbanks Co. Ltd., 41, p. 485.

Trespass- -Where the declaration is in 
trespass and the plaintiff on the trial relies 
upon and directs all his evidence to proving 
injury to his possession, the attention of the 
trial judge not being in any way called to 
the fact that he was proceeding for injury 
to the reversion, he cannot afterwards, upon 
a motion to set aside a non-suit and enter 
a verdict for himself, claim the right under 
60 Viet., c. ‘24, s. 95, to have a verdict entered 
for him in case as if he had declared for and 
proved damages to his reversionary interest. 
McDougall v. Campbell ton Water Supply 
Co., 34, ]). 467.

See also Smith v. Smith, 37, p. 7.
See also DEMURRER post.

II. Defence.

1. STATEMENT OF DEFENCE.

Bad pleas Insurance policy — To the
declaration on a policy of fire insurance, 
dated in 1893, issued by the defendant 
company, it was pleaded that it was made a 
condition precedent to its issue that it was 
based on the written representations and 
warranties contained in the application 
and although in said application the plaintiff 
represented that there was no judgment 
or seizure against him at the time of the 
making of the said policy of insurance men
tioned in said first count and before the 
said property was burnt, damaged or de
stroyed by fire, as alleged in said first count, 
there was a judgment against the plaintiff 
signed on the 15th day of June, 1891, and 
an execution for the amount of said judg
ment was in the hands of the sheriff at the 
time the property insured was burnt, and 
also at the time the defendant's policy was 
issued.— Held (per Tuck C. J. and Barker 
J.) that the plea was bad, as it did not allege 
that there was a representation at the time 
the policy, declared on was issued that there 
was no judgment against the plaintiff, and 
held (per Tuck C. J.) that in the absence of 
the date of the application there was no 
evidence that the judgment against plaintiff 
was not obtained subsequently to the date 
of the application.—To the above declara
tion the defendant company pleaded that 
the policy was subject to a condition endorsed 
upon it that it should be void if any material 
fact or circumstance, stated in writing or 
otherwise, had not been correctly repre
sented bv the assured, or if any fact material 
to the risk had been withheld, and that 
the plaintiff at the time of the making of 
the policy withheld the fact that said judg
ment had been signed against him.— Held 
(per Tuck C. J., Barker and Van Wart JJ.) 
that the plea was bad, it not being alleged 
that the fact withheld was material.—To 
the above declaration the defendant com

pany pleaded that, subsequently to the 
making of the policy there was a change 
in the risk not made known to the defendants, 
and that by a condition of the policy if the 
occupancy, situation or circumstances affect
ing the risk should, with the knowledge, 
advice, agency or consent of the assured, lie 
so altered as to cause an increase of the risk, 
then the [lolicv should become void. Held, 
per Tuck C. J. Barker and VanWnrt JJ. that 
the plea was bad for not alleging what the 
change in the risk was. Long v. The Phoenix 
Insurance Company, 34, p. '2‘23.

Bail—Semble, that bail cannot by plea 
take advantage of matters forming grounds 
for equitable relief, but should apply to 
the Court by motion. Dibblee v. try el al, 
35, p. 109.

Company law Director contracting 
with company Where there is no plea 
alleging that the plaintiff was incompetent 
to contract with the defendant company 
by reason of being a director thereof, it will 
be assumed that he was so competent. 
McKean v. Dalhousie Lumber Co. Ltd., 
40, p. 218.

Condition precedent -To an action on 
the common counts, the defendant pleaded: 
(1) never indebted; (2) payment; (3) satis
faction; (4) set-off.— Held, that the pleadings 
did not permit of a defence of a condition 
precedent not fulfilled. Kennedy Island 
Mill Co. Ltd. v. The St. John Lumber Co., 
38, p. 292.

County Court—Special defences un
necessary -In an action in the County 
Court the fact that the special matters set 
out in a notice of defence could be given 
in evidence under the general issue is not 
necessarily a good ground for an application 
to strike the said notice out. Bennett v. 
Cody, 35, i». 277.

Defamation Notice of intended action
—In an action for libel where the facts involve 
a question of notice and are in dispute the 
defence of want or insufficiency should be 
pleaded and the question is for the jury; 
where, however, the facts arc not disputed 
and the question is the legal effect or result 
of such facts it is for the Ccuit, and the 
proper procedure is to apply at chambers 
to set aside the writ and all proceedings 
and not to stay the action. Carter v. The 
Standard Ltd., 44, p. 1.

Defence and disclaimer—A defence 
and disclaimer to whole bill cannot be put 
in, and where this is done defendant will 
not be allowed costs on bill being amended. 
Robert* v. Howe et ni, I Eq., p. 189.

Defence—Misrepresentation re pro
perty being mortgaged—A policy of in
surance against fire contained the following 
-condition: that it should become void if
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any building intended to be insured stood 
on grounds not owned in fee simple by the 
a sured. The land upon which the buildings 
•ood was subject to a mortgage.— Held, 

that the defence that the lands were not 
owned in fee simple by the assured mort
gagor was not available under a plea charg- 

that the plaintiff had been guilty of 
misrepresentation in the application for 
insurance, in that he stated that the pro
perty insured was not mortgaged or other, 
wise encumbered whereas etc. it was mort
gaged. Temple v. Western Assurance Co.,
35 N. B. R.. p. 171; 31 S. C. R . p. 373.

Disclaimer—Disclaimer is as applicable 
where a defendant has no interest as where 
lie has an interest which he is willing to 
abandon. Burnaby v. Munroe et al, 1 Eq., 
P. 94.

Where an administrator is improperly 
made a party to such a suit he should dis
claim in order to entitle him to have the 
hill dismissed with costs. Id.

Where an administrator improperly made 
a party to a foreclosure suit did not disclaim 
and the cause proceeded to hearing he was 
equitably dealt with by being allowed costs, 
on the dismissal of the bill, up to and includ
ing his answer. Id.

Embarrassing plea—To the declaration for 
11 ireach of a limit liond the defendants on equi
table grounds pleaded a seventh plea, alleging 
that the note upon which the original action 
was brought in the City Court of Saint John 
had been paid; that the plaintiff, notwith
standing such payment, retained the note 
in his possession, and fraudulently, surrep
titiously and illegally, ir. the absence of the 
defendant, W. H. F., r.nd without summons 
or proper notice obtained a judgment thereon 
in the said City Court, that the defendant, 
W. H. F. was an official stenographer to 
the Courts of the province, and was privi
leged from arrest on civil process while in 
i he. performance of his duties as such official 
tenographer, yet the plaintiff caused the 

said W. H. F. to be arrested upon the judg
ment so fraudulently obtained while he was 
engaged in performing his official duties 
at the Equity Court in Saint John, that the 
aid W. H. F. only went beyond the limits 

of the gaol of the city and county of Saint 
John when he was compelled so to do in 
■ irder to perform his duties as such court 
tenographer, and the defendants, by reason 

of the premises, claimed relief etc. This 
plea being struck out by order, held, 
that the plea was bad as being both em
barrassing and double. Dibblee v. Fry et 
al, 35, p. 109.

Equitable defence of possession by 
infant beneficiaries -In an action of eject
ment the plaintiffs claimed title as the 
guardians of infants appointed by the Probate 
Court. At the time the action was brought 
the infants, who were each over fourteen 
vears of age, were living with the defendant

who occupied the premises in question with 
their consent and approval.—Held, that the 
defendant could not set up as a defence, that 
on equitable grounds he was entitled to pos
session for the infants as against the plaintiffs, 
and that the plaintiffs had no title the Pro
bate Court having acted without jurisdiction 
in appointing them guardians. Furlotte et 
al Guardians etc. v. LaPoint, 38, p. 140.

Equitable defence to action of eject
ment—See Purdy v. Porter, 38 N. B. R. 
p. 465; 41 S. C. R., p.471.

Extra provincial company, Action by 
unlicensed—The defence that an extra 
provincial con Kira tion is not licensed under 
C. S. 1903, c. Is is not a matter to l>e pleaded, 
but a giound for a stay of proceedings. 
The Empire Cream Separator Co. v. The 
Maritime Dairy Co., 38, p. 309; Cuthbert 
v. The McCall Co., 40, p. 385.

See also Sanford Mfg. Co. Ltd. v. Stockton, 
40, p, I-*:;

Failure to make avail of defence—If
the defendant on the trial of a cause neglects 
to avail himself of a defence of which he 
was apprised, and which he could have then 
made if he had wished, it is not open to him 
to move for a new trial in order to make 
such defence. The Kennedy Island Mill 
Co. v. Mclnerney, 36, p. 612. Confirmed 
S. C. of C., No. 2455, unreported.

General issue—County Court—Special 
defences—In an action in the County Court 
the fact that the special matters set out in 
a notice of defence could be given in evi
dence under the general issue is net nec
essarily a good ground for an application to 
strike the said notice out. Bennett v. Cody, 
35, p. 277.

General issue— County Court—See also 
Tompkins v. Hale, 41, p. 269.

Non assumpsit - The plaintiffs’ declara
tion set out a contract between the plaintiffs 
and a partnership, and that the defendant 
company was incorporated to take over the 
property and business of the partnership, and 
that it did take over such property ana busi
ness, and did at the request of the partnership 
and with the consent of the plaintiffs duly and 
regularly take over, adopt and assume such 
contract and agreed with the plaintiffs to per
form the same.--To this the defendant plead
ed non assumpsit.— Held, this plea denied the 
adoption of the contract by the defendant 
as well as all other facts alleged that were 
necessary to constitute a novation. Jones 
et al v. James Burgess <t* Sons Ltd., 39, p. 603.

Non Indebitatus—To a count setting 
out that defendant rented from plaintiffs 
twelve reels of moving picture films upon 
the terms of a certain application set out 
in full, and concluding as follows: "Which 
said twelve reels of moving picture films were 
delivered to the defendant on or about the 
27th day of January, A. D., 1909, to be used
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by him at the rents set out in said application 
(or rental service, of which rent forty-seven 
weeks per reel are due and unpaid" the 
defendant pleaded “never indebted" and 
to a count as follows: “For that the plaintiff 
on or about the 27th day of January, A. D. 
1909, let to the defendant twelve reels cf 
moving picture films, to hold at a rent of 
ten dollars a reel per week, of which rent 
forty-seven weeks are due and unpaid" 
the defendant pleaded “never indebted." 
— Held, this plea put in issue the making 
of the contract alleged in each count, ns 
well as all other facts from which the liability 
of the defendant would arise.— Held (per 
Barry J.), pleading “never indebted” when 
non assumpsit is applicable is an irregularity 
which is waived by the plaintiff joining issue 
thereon. Miles Bros. Inc. v. Bell, 40, p. 1.58.

Res judicata—Where a bond given with 
a mortgage in pursuance of an agreement to 
secure a debt has been held valid in an 
action thereon, the defence of res judicata 
will lie to a suit to set aside the bond mort
gage and agreement. Smith v. Halifax 
Banking Co., 1 Eq., p. 17.

Signature, Denying Fraudulent use 
of signed paper Where a person puts his 
name to a paper without taking ordinary 

recautions, he cannot afterwards plead that 
e did not know what he was doing and 

thought it was only a form ; and where such 
a paper is used by another, not for the pur
pose for which it was intended, but for the 
purpose of committing a fraud, that fact 
does not make it any the less the instrument 
of the person who signed it. Cheesetnan v. 
Corey et al. 12, p. 100, C. D.

Statute of Frauds—In a suit for specific 
performance of an agreement for sale and 
purchase of a leasehold interest in land, 
it is not necessary that the defendant plead 
the Statute of Frauds in an answer denying 
the agreement in order to set up the defence 
at the hearing. Johnson v. Scribner et al, 
Eq. Cas., p. 363.

Trespass by landlord - Abandonment 
by tenant—To a count for breaking and 
entering plaintiff's premises and ejecting 
plaintiff therefrom, defendant (landlord) 
pleaded that the premises were not the plain
tiff’s and gave evidence that the plaintiff had 
abandoned the premises, and defendant had 
taken possession before the alleged trespass. 
—Held, that the evidence was admissable 
under the plea, there being no special allega
tion of title in the declaration other than that 
the premises were the plaintiff's and that 
the defendant need not plead abandonment 
specially. Whittaker v. Goggin, 39, p. 403.

2. STATEMENT OF DEFENCE TO 
COUNTERCLAIM.

( No Cases.)

3. SET-OFF.

Accommodation note No particulars 
given Flea of payment to declaration
—Defendants had a contract and sub-con
tracted with the plaintiff for a portion.
On the completion of the sub-contract dis
putes having arisen the plaintiff brought 
this action for extra work claiming $1,464.20. 
—The defendants pleaded payment and 
set-off, claiming thereunder to recover a 
balance from the plaintiff, but omitted to 
deliver particulars of their set-off.—On the
tiial without a jury, the judge found that 
the defendants had ovemaid the plaintiff 
the contract price by $288.11; that the 
plaintiff was entitled to extras to the amount 
of $69.5.00, and ordered a verdict for the 
plaintiff for the difference refusing to allow 
evidence of the payment of an accommodation 
note for $265.00 which the defendants had 
endorsed for the plaintiff during the pen
dency of the contract and had paid at 
maturity, on the ground that under the 
pleadings it must be considered in the 
nature of a set-off and therefore not ad
missible as no paiticulars had been given, 
neither was it admissible under the plea 
of payment as a payment to the plaintiff. 
—Held, on appeal, that as the accommoda
tion was obtained in view of the contract, 
that the defendants were entitled to prove 
the note and payment thereof under the 
plea of payment and the verdict should 
be reduced by the amount thereof. 1a- 
Blanc v. Lutz et al, 44, p. 396.

Amount of set-off must be within 
jurisdiction of Court—To an action in 
the County Couit on a promissory note 
for $300 the defendant pleaded the general 
issue and gave notice of set-off of a claim 
greatly in excess of the jurisdiction of the 
Court in debt or assumpsit; alleging that 
he had to pay the amount on certain other 
promissory’ notes outstanding l>etween them 
which the plaintiff had agreed to pay; 
and claimed judgment for the excess of 
the set-off over tne plaintiff's claim to the 
amount of $400.—Held, that the judge of 
the County Court had no jurisdiction to 
entertain the set-off, no abandonment of 
any part of the defendant’s claim having 
been made to bring the amount within the 
jurisdiction of the Court. Windsor v.
Young, 43, p. 313.

County Courts —A set-off in the County 
Court has the same effect as a cross-action 
under C. S. 1903, c. Ill, s. 118, and no debts 
can be pleaded by way of set-off except such 
as are recovet able by action.—Therefote 
s. 44 of the Probate Couits Act, C. S. 1903, 
c. 118, which provides that no action shall 
he brought against an estate for a debt 
“until the same be certified by affidavit" 
applies to such set-off. Kellev v. Ayer. 
41, p. 489.

County Court jurisdiction—To an ac
tion in the County Court on a promissory 
note for $300 the defendant pleaded the
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general issue and gave notice of set-off 

: a claim greatly in excess of the jurisdiction
the Court in debt or assumpsit; alleging 

i:;at he had to pay the amount on ceitain 
other promissory notes outstanding between 
them which the plaintiff had agreed to 
pay; and claimed judgment for the excess

the set-off over the plaintiff’s claim to 
i he amount of $100.—Held, that the judge 
of the County Court had no jurisdiction 

, entertain the set-off, no abandonment of 
any part of the defendant’s claim having 
been made to bring the amount within the 
jurisdiction of the Court. Windsor v. Young, 
13, p. 313.

Plea of set-off Statutory form, C. S.,
c. 37. p. 286 A plea of set-off, which did 
not conclude with an offer to set-off defend
ant's claim against plaintiff's claim, was 
held bad on demurrer. Fillmore v. Cart
wright, 33, p. 621.

Set-off accruing after writ issued
\ defence by way of set-off, which accrued 

after the writ was issued in the original 
action, can not be set up as an answer to 
such action. Windsor v. Young, 43, p. 313.

Unliquidated damages -Sections 117 
and 118 of the Supreme Court Act, C. S. 
1903, c. Ill, enable defendant to set off 
a claim for damages in the same way as 
an ordinary debt but only in cases where 
the law of set-off is applicable.—Therefore, 
where the plaintiff’s claim was for unliqui
dated damages, held, defendant could not 
plead a set-off. McDonough v. The Tele
graph Pub. Co. of A/. John, 39, p. 515.

Warranty, Breach of —In an action for 
goods sold and delivered a breach of war
ranty may be set up by way of counterclaim 
or given in evidence under the general issue 
in reduction of damages without being spec
ially pleaded. Weil v. Balmain el al, 41, 
p. 429.

In an action in the County Court on a 
promissory note given by the defendant to 
the plaintiff for the balance of the purchase 
money for a boat sold by the plaintiff to 
the defendant, the defendant pleaded the 
general issue and gave notice of two de
fences; (1) no consideration, (2) fraud and 
misrepresentation.—At the trial without 
a jury the judge found there was misrep
resentation as to the age of the boat but that 
there was no fraud as defendant had pro
tected himself by a warranty and did net 
relv upon the plaintiff’s statement in respect 
to the boat’s age; and held that under 
th«. pleadings the defendant could not 
avail himself of the breach of warranty in 
answer to the action on the note.—Held, 
that the trial judge having found that there 
was no fraud the verdict on the pleadings 
was right for the amount of the note and 
interest, end defendant’s remedy was by 
cross action, hosier v. Mallay, 43, p. 364.

Warranty, Breach of—Privity of con
tract—Plaintiff sold a mill with a warranty

to a company of w'hich the defendants were 
directors, and took a promissory- note made 
by the company and endorsed by the de
fendants in part payment. Subsequently 
defendant' gave their individual note to 
the plaintiff in renewal of the company note.

In an action iqjon this renewal note, held, 
there was no privity of contract between 
the plaintiff and defendants as to the sale 
and warranty and therefore defendants could 
not set-off or counterclaim for a breach of 
the warranty, not amounting to failure 
of consideration. Allis-Chalmer-Btillock, Ltd. 
v. Hutchings, 41, p. 444.

4. DEMURRER.

Bad pleas -Insurance suit—To the
two counts of a declaration upon a policy 
or certificate of life insurance defendants 
pleaded thirty-four pleas.—The first and 
eighteenth were alike and were as follows : 
“The defendants say that no demand of 
the said sum of two thousand dollars was 
made at the Association’s office in Galesburg, 
Illinois, and by reason thereof and by the 
laws of the state of Illinois, the plaintiff 
cannot recover upon the said certificate." 
—The third and twentieth pleas were also 
alike and were as follows: "The defendants 
say that the death of the said August P. B. 
LeBlanc was from a cause exempted by 
the provisions and agreements contained 
in the said certificate."—An order was made 
by Landry J. in Chambers striking out these 
four pleas as being embarrassing. Upon 
a motion to rescind said order, held (1) 
that the first and eighteenth pleas were 
bad for not averring what the law of the 
state of Illinois was by reason of which the 
plaintiff could not recover, and (2) that the 
second and twentieth pleas were good, it 
being unnecessary to specify the particular 
cause relied upon by defendants as exempting 
them from liability, as reference could be 
made to the certificate to ascertain the 
exemptions therein contained. LeBlanc v. 
Covenant Mutual Benefit Association, 34, 
p. 444.

Bail bond To a declaration for a breach 
of a limit bond given in a case wherein one 
of the defendants had been arrested upon 
an execution issued upon a judgment ob
tained in the City Court of Saint John, the 
defendants pleaded a fifth plea negativing 
the jurisdiction of the said Court by reason 
of the cause having been tried and the 
judgment entered on a day upon which the 
Court was not au'horized by law to sit, 
of which trial and entry of judgment the 
defendant had no notice.—The point sought 
to be put in issue by the said plea being 
whether or not the Court should have sat 
on a day proclaimed by the Governor General 
in Council as a day for a general public 
thanksgiving, it being provided by statute 
that the Court should be held on Thursday 
in every week, provided that when Christmas 
Day or New Year’s Day or any other legal 
holiday should fall on Thursday the Court
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should be held on Friday in such week.— 
This plea having been struck out as em
barrassing by order of a judge in chambers. 
held, that the order should be rescinded and 
the plea stand.—If the plea were bad in 
substance, the plaintiff should have demurred. 
Dibblee v. Fry et al, 35, p. 109

By-Law, Alleging -By Act, the council 
of the town of Woodstock are empowered 
from time to time, at their discretion, to 
give encouragement to manufacturing en
terprises within the town by exempting the 
property thereof from taxation for a period 
of not more than ten years.—A bill alleging 
that plaintiffs were entitled to exemption 
from taxation under a by-law passed by 
the defendants, held sufficient on demurrer 
without alleging that the by-law was 
authorized by statute. The Carle ton Woolen 
Co. Ltd. v. The Town of Woodstock, 3 l£q., 
1). 138.

Company, alleging contract by in
corporated -In an action for tolls for driving 
lumber by the assignee of a river driving 
company an allegation in the declaration 
that the company did by resolution of its 
board of directors, recorded upon the minutes 
of the company and containing apt words in 
that behalf, assign and transfer to the plain
tiff a certain debt and chose in action arising 
therefrom is not a sufficient allegation of 
the assignment to satisfy the requirements 
of s. 155 of c. Ill, of C. S. 1903, which 
provides that “every debt and any chose in 
action arising out of contract shall lie assign
able at law by any form of writing which 
contains apt words in that behalf,” and is 
I lad on demurrer. Lynch v. William Richards 
Co. Lid., 37 p. 549.

Conditions precedent Cuessing com - 
petition -The defendants, by public ad
vertisements, offered a piano as a prize 
to the person who would guess most nearly 
the weight of a large block of soap, 
exposed for that puri>ose at a public exhibi
tion. It was also a condition that the parti
cipants in the contest should buy and give 
defendants' soap a fair trial. Held, that 
the general allegation of the performance of 
all conditions necessary to entitle the plain
tiff to recover was, on demurrer, a sufficient 
averment of the performance of such con
ditions. Dunham v. St. Croix Soap Mfe. 
Co., 34, 243.

Defamation Defence of privilege
In an action for libel tin- declaration alleged 
that the defendant falsely and maliciously 
published a letter containing defamatory 
matter, and addressed an-l sent it to the 
plaintiff, and that this letter was dictated by 
the defendant to his stenographer who 
extended the notes and transcribed the same 
by a typewriter which transcribed copy 
was signed by the defendant anil sent to 
the plaintiff.—1The defendant by his pleas 
denied malice, and alleged that the letter 
was drafted by him and given to his type
writer to lie copied; that the typewriter
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was his confidcntia clerk, and as such was 
accustomed to deal with letters of a con. 
fidential nature, and that the typewriting 
of the letter in question was done in the 
performance of her duty as such confidential 
clerk, that no persons except the defendant 
and the typewriter saw the letter, and it 
contents were not disclosed to any person 
other than the plaintiff.— Held, on demurrer 
(per Tuck C. J., Landry, Barker and McLeod 
JJ-, Hanington J. dissenting) that the pica 
admit a publication and do not show that 
the occasion was privileged, and if proved, 
would not be an answer to the prima facie 
cause of action alleged in the déclarai on 
and were bad on demurrer.—Held (per 
Hanington J.), that as the publication was 
to a confidential clerk whose duty it was in 
the usual course of the defendant's business 
to copy letters of a confidential character, 
the occasion was privileged and there 
should be judgment, for the defendant on 
the demurrer. Moran v. O'Regan, 38, p. 189.

False Imprisonment - Judgment ob
tained Where no defence was put in and 
no question .raised as to infancy, the judg
ment stands and an execution issued out 
of a Magistrate's Court is a good answer to 
an action by an infant for false imprisonment 
under the execution. McGaw v. Fisk, 38, 
p. 354.

Foreign judgment—Plea and replica
tion —The declaration charged that the 
defendant was indebted to the plaintiff in 
$32li, by virtue of a judgment recovered in 
the Superior Court of the district of M. in 
the province of Q.—Plea, that the defendant 
was not personally served with the first 
process in the suit within the jurisdiction 
of the Court where the said judgment was 
obtained, and that the defendant was never 
indebted to the plaintiff in the claim on 
which the judgment was obtained.—Repli
cation that the contract on which the judg
ment was recovered was made at M. within 
the jurisdiction of the Superior Court of 
the district of M., that the said Court had 
jurisdiction of the subject matter of the 
said suit, and the said judgment was regu
larly obtained according to the practice of 
the said Court, and that the sum mentioned 
in the said judgment and ordered to be 
mid is justly and truly due and payable 
>y the defendant to the plaintiff. —Demurrer 
to the replication, and notice of objection 
to the plea. Held (per Hanington, Landry, 
Barker and McLeod JJ., (îregory J. dissent
ing), that the plea as a defence that the 
enforcement of the judgment by this Court 
was contrary to natural justice was had, 
as it did not negative the existence of all 
facts which, if proved, would render the 
judgment enforceable.—That it was not 
sufficient to enable the defendant to go into 
the merits of the original cause of action 
under C. S., c. 48, ns it did not set out the 
cause of action.—That the rcnlication was 
bad, as it did not join issue on the conclusion 
of the plea "Never indebted” and merely 
reiterated in another form the right to enforce
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the judgment.— H’ld (per Gregory f.) 
that there should be judgment for the dé

niant, for, while the plea was defective 
. .r want of an averment that the original 
mse of action was one to which the olca of 

1 lever indebted" was apolicable, the ob
jection was not open to the plaintiff, as he 
.ad pleaded over, and the replication alleges 
> anse of action to which it must be assumed 

• he pica was proper.—That replication was 
; ad, being equivalent in this record to an 
i\erment that when parties enter into a 
ntract within the jurisdiction of a Court 
it wherever they may go the Court has 

jurisdiction over them in relation to the 
ontract. Shearer Co. v. McLean, 36, p. 284.

Indebitatus counts—A County Court 
lit alleging that the defendant was in

debted to the plaintiff in the sum of $400 
•nr money payable by the defendant to the 
plaintiff for the use and hire of divers horses 
and divers carriages by the plaintiff let to 
lire to the defendant at his request, and 
' -ntaining the common counts, but which 
lops not allege any promise to pay or con- 
lude with the common breach and ad 

damnum clause is good on demurrer. Dube 
Pond, 37, p. 138.

Liability by statute alleged -The de- 
laration alleged that under act 63 Viet., 

60, a Court for the trial of civil causes 
was established in the city of M., that a 
•nmmissioner of the said Court was to lie 

appointed by the governor in council, that 
the salary of the said commissioner was to 
lie fixed bv the city council of the city of 
M. and paid out of their funds, that pursuant 
to the act the plaintiff was appointed com
missioner and his salary was fixed by the 
citv council at $600 per annum, that he 
had performed the duties of the office and 
was entitled to be paid the salary, but the 
<lefendant had refused to pay.— Held, on 
lemurrer (per Hanington, Landry, Barker, 
McLeod and Gregory JJ.), that the declara- 
tion was good, as it alleged a statutory 
liability to pay the plaintiff out of the city 
funds.—Kay v. The Citx of Moncton, 36.
p. 202.

Lord Campbell's Act—A declaration by 
- •xccu trices under Lord Campbell's Act, 
C. S. 1003, c. 70. claiming damages for 
negligence causing death and for expenses 
incurred and pecuniary loss sustained by 
let-eased prior to his death and stating that 
the action is brought for the benefit of de- 
eased's sisters is had on demurrer, sisters 

not being beneficiaries under the Act. 
Murray cl al v. Mirantichi Pulp and Paper 

Co. Ltd., 89, p. 44.
Multifariousneaa Joining executors 

as well as heirs -G. died in 1002 leaving a 
will by which his property was bequeathed 
to his eight children, with a small annuity 
to his wife.—This suit is brought to compel 
the cancellation of a mortgage given by 
the plaintiff to G., and the reconveyance to 
the plaintiff of a certain life insurance policy

and other property which was held by G. 
to secure certain monies advanced by G. to 
the plaintiff; and also to compel the con
veyance of two lots of land which the plain
tiff claims he purchased from G. under an 
agreement that G. was to give him the 
deed 'or them whenever he demanded it. 
— Held, overruling the demurrer, that it 
was by no means.certain that the defendants 
(executors of G.j were not all necessary or 
proper parties, in regard to all the causes 
of action set out in the bill, or that they 
did not all have a common interest in them; 
but if that were not so, there are no specia 
circumstances in this case which render it 
either difficult or impossible to deal fully 
and propedy with all the causes of action, 
without causing inconvenience to anvone, 
and therefore, any discretion which this Court 
has, should lie exercised in favor of con
tinuing the suit in its present form. Cum- 
minus v. Gibson et al, 4 Eq., p. 55.

Multifariousness—The plaintiff, a share
holder of the Maritime Bank, by his bill 
set out that on the 14th of February, 1873, 
the directors of the Martiime Bank passed 
a by-law fixing the first Tuesday in June in 
each year thereafter, as the day of the 
annual meeting of the shareholders for the 
election of directors; that on the 26th of 
April, 1880, the directors passed another 
by-law fixing Friday, the 4th day of June 
next, for the then next annual meeting; that 
the Bank of Montreal was the owner of 
1,070 shares of the Maritime Bank, upon 
all of which there were unpaid calls, and 
had appointed the defendant B. its attorney 
to attend and vote at the annual meeting 
of the Maritime Bank shareholders, called 
for the 4th of June.—The bill prayed for 
an injunction to restrain the Bank of Mon
treal and its attorney from voting at such 
annual meeting on the grounds: (1) that 
there were unpaid calls upon their shares;
(2) that by Act 42 Viet., c. 45, s. 2 (D) one 
bank cannot hold stock in another bank;
(3) that the bank of Montreal could only 
vote by its own officer and not by an attor
ney, also to restrain the Maritime Bank 
from permitting the bank of Montreal and 
its attorney to vote at the meeting and 
to restrain the Maritime Bank from holding 
the meeting on the ground that the powers 
to pass a by-law fixing a day for the annual 
meeting of the shareholders is vested in 
the shareholders.—The Maritime Bank was 
incorporated by Act 35 Viet., c. 58 (D).— 
No provision is made in the Act as to by
laws.—By section 6 it incorporates into its 
provisions the Bank and Banking Act, 
34 Viet., v. 6 (D).—The 33rd section of the 
latter Act enacts: “That directors etc. shall 
have i>ower to make such by-laws and regu
lations (not repugnant to the aet or the laws 
of the Dominion of Canada) as to them shall 
appear needful and proper touching the 
management and disposition of the stock, 
property, estate and effects of the bank, and 
touching the duties and conduct of the 
officers, clerks and servants employed therein,



«27 PLEADING. 628
and all such matters as appertain to the 
business of a hank. . Provided always, 
that all by-laws of the hank lawfully made 
lief ore the passing of this Act as to any mat
ter respecting which the directors can make 
by-laws under this section . . . shall
remain in full force until repealed or altered 
under this Act.”—By the 30th section it is 
enacted that the directors shall he “elected 
on such day in each year as may lie or may 
have been appointed by the charter, or by 
any by-law of the bank, and at such time <if 
the day, and at such place where the head of
fice of the bank is situate, as a ma jority of the 
directors for the time being shall appoint. 
—The 28th section enacts “That the share
holders in the bank shall have power to 
regulate by by-law the following matters, 
inter alia, incident to the management 
and administration of the affairs of the bank, 
viz.: the qualification and number of direc
tors . the method of filling up
vacancies in the board of directors whenever 
the same may occur during the year, and 
the time and proceedings for the election of 
directors, in case of a failure of any election 
on the day appointed for it."—On an appli
cation by the defendants to dissolve an 
ex parte injunction obtained by the plaintiff, 
held, that the bill was multifarious by the 
joinder of grounds of complaint against 
the Maritime Bank and the Bank of Mon
treal and B. that were independent and 
distinct. Bushy v. The Bank of Montreal 
et al, Eq. Cas., p. 62.

See also Jones v. Brewer, 1 Eq., p. 630.

Negligence by municipal corporation
—In an action against the city of Saint John 
for damages sustained in an accident caused 
by an obstruction on one of the streets of 
the city, the declaration alleged that the 
defendants wrongfully and negligently al
lowed a side-walk in one of the streets to 
be obstructed by a pile of lumber, and 
wrongfully and negligently allowed it to 
remain there for an unreasonable time, 
without lights or other signals thereon, 
whereby the plaintiff was thrown down and 
sustained the injury complained of.— Held, 
that as the declaration did not allege that 
defendants had knowledge of the obstruction 
it disclosed a mere non-feasance, and was 
bad on demurrer. Rolsten v. The City 
of Saint John, 36, p. 574.

Practice An objection, which is a ground 
of general demurrer, cannot be taken on 
a summary application to strike out or 
amend pleadings. Bahineau v. LuForest, 
37, p. 77.

Practice answering and demurring—A
defendant may not answer and demur respect
ively to the whole bill,for thereby the demurrer 
is overruled, notwithstanding section 47 
of Act 53 Viet., c. 4, consequently where 
a demurrer professed to be to a part and the 
answer professed to be to the residue of a bill, 
but the demurrer was extended to the 
whole prayer of the bill, it was held that

unless the answers were withdrawn for 
which purpose leave of Court was given 
the demurrer should lie overruled with cost- 
but that if the answer were withdrawn 
the demurrer being successful on the merit ; 
should be allowed with co is. in an answir
and demurrer the defendant ought to specify 
distinctly what part of the bill it is intended 
to cover by the demurrer.—The objection 
that an answer and demurrer are respectively 
to the whole bill is not waived by the plaintiff 
setting the demurrer down for argument 
under section 41 of Act 53 Viet. c. 4.—A 
defendant cannot demur ore tenus where 
there is no demurrer on the record as where 
the demurrer on the record is overruled by 
the answer. Abell v. Anderson 2 Eq. p. 
IK.

Practice Demurrer after answer and 
amendment —A defendant who has an
swered a bill cannot demur to it after its 
amendment upon a ground of demurrer to 
which the bill was originally open. Wiley 
v. Waite et al 1 Eq. p. 31.

Practice Pleading and demurring-
Where a plaintiff has been served with a 
demand of replication, and has afterwards 
obtained an order allowing him to plead 
and demur at the same time to the defend
ant’s pleas, he must do both within the 
time allowed by the demand.—If a replica
tion is served within such time, and a de
murrer after it has expired, the latter will 
be set aside. Mac Monade v. Campbell, 
36, p. 468.

Principal and agent —Negligence and 
fraud of agent —In an action by the plain
tiff company against the defendant the 
first count of the declaration alleged that 
the defendant was hired for the puipo/e of 
receiving and forwarding to the company 
applications for fire insurance yet the 
defendant not regarding his duty, so negli
gently and wrongfully received and for
warded to the company an application for 
insurance containing statements which he 
knew at the time to lie false and material 
to .he risk, and said company, relying upon 
the truth of the application accepted the 
risk and issued a policy thereon which be
came a claim and said company was puu 
to great costs in defending an action at law. 
—The second count alleged the false state
ments were received and forwarded to the 
company by the derendant fraudulently and 
in collusion with the applicant against the 
company.— Held (per Tuck C. 1., Landry. 
McLeod and Gregory JJ.), that both counts 
stated a cause of action and were good on 
demurrer.— Held (per Hanington J.), that 
the defendant’s duty, under the contract, 
was to receive and forward all applications, 
whether the statements were true or false, 
and as the first count did not charge any 
duty beyond that or fraud, it was had on 
demurier; that he was in doubt as x> the 
second count, because it did not allege that 
the damage suffered was directly caused 
by the fraud and collusion of the defendant
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The Norwich Union Fire Insurance Society 

. McAlister, 35, p. 691.
Public Health Act Liability for bills 

of Local Board—Sec Cruise v. City of 
Moncton, 35, p. 249.

Res judicata —A bill is not demurrable 
'M the ground of res judicata, unless it appears 

in the bill itself that the matters aliened in 
it were in controversy and were adjudicated 
upon in the former suit. Smith v. Halifax 
Hanking Co., 1 Eq., p. 17.

Statute of Limitations — Vagueness 
of pleadings -In a suit commenced in 1899, 
by a creditor to set aside as fraudulent under 
the Statute 13 Eliz., c. 5 a conveyance of 
land, the bill stated the debt arose upon 
two promissory notes, dated respectively in 
March and April, 1885, payable with in
terest three and twelve months after date, 
that the notes “were renewed and carried 
along from time to time by new or renewal 
or other notes, but have never been paid, 
but with interest thereon are still due to 
the plaintiff."—Held, that the allegations 
were too vague, general and uncertain to 
show a valid and subsisting debt, not barred 
by the Statute of Limitations at the time of 
the commencement of the suit, and that the 
bill was therefore demurrable. Trites v. 
Humphreys, 2 Eq., p. 1.

Summary application to strike out 
demurrable plea—A plea which is open 
to a general demurrer will not be struck 
out on a summary application made under 
section 133 of the Supreme Court Act; it 
must lie demurred to. Clark v. Miller, 35, 
p. 42.

Trespass by domestic animal —In an
action of trespass for an injury to the plain
tiff's horse by the defendant's cow, the 
declaration is bad on demurrer if it allege 
neither negligence or a scienter of viciousness. 
Elliott v. Doak, 36, p. 328.

Trespass—Conclusion of law set out—
A plea in an action of trespass by a tenant 
against his landlord alleging that it became 
lawful under a proviso in the lease for 
the landlord to re-enter for non
payment of rent, without setting out the 
proviso, is bad on demurrer as stating a 
conclusion of law. Whittaker v. Goggin, 38, 
p. 378.

Trespass, Counts in—Defence of legis
lative authority—The plaintiff, in the first 
count of his declaration, alleged that he was 
in possession of a lot of land adjoining 
Ludgate Lake in the parish of Lancaster, 
and that the defendants penned hack the 
waters of the lake, thereby overflowing and 
Hooding his land, destroying the trees and 
herbage on it, and otherwise injuring it and 
depriving him of its use. By act of assembly, 
59 Viet., c. 64, the defendants were au
thorized to utilize the water of the lake for 
the benefit not only of the residents of 
Carleton, but for the use of the residents
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of Lancaster, and by act of Assembly, 61 
Viet., c. 52, the defendants were given addi
tional powers in reference to this water supply 
to meet certain public requirements.—The 
pleas «allege that by certain acts of the legis
lature (without naming them) the defendants 
were authorized to take, hold and convey the 
water of Ludgate Lake and that water that 
might flow into the same to, into and through 
that part of the city of Saint John called 
Carleton and «also to erect and maintain 
d.ams to raise and m«aint«ain the waters 
therein, and also to lay pipes necessary for 
the furnishing and supplying of water for 
that part of the city.—The pleas then go on 
to recite the provisions of 61 Viet., c. «52, 
and aver that the defendants published the 
notice required by section 6, and that they 
used the w.ater and took the land as author
ized by th«at act, and these are the trespasses 
complained of; that the plaintiff is entitled 
to compensation, but only to such comvensa- 
tion as may be given him by the tribunal 
created for the purpose by the act itself. 
— Held, on demurrer, that the second, third 
and fourth pleas to the first count were bad, 
and no answer to the said count, because 
it did not appear that the trcsp.asses com
plained of (flooding, destroying trees, etc.) 
were committed by virtue of legislative 
authority for which compensation must 
be had by recourse to the special remedy 
provided.—The second and third counts of 
the declaration allege, as causes of action, 
damages resulting from acts alleged to have 
been done under «and by virtue of certain 
acts of the legislature which entitle the 
plaintiff to compensation from the defend
ants.— Held, on demurrer that these counts 
were bad, as the damage for which com
pensation is claimed arose from lawful acts 
done by defendants by virtue of legislative 
authority, for the recovery of which com
pensation recourse must be had to the special 
remedy provided. Rose v. The City of Saint 
John, 37, p. 58.

Tender -Question of evidence not
pleading -Where in a suit for specific per
formance of an agreement for the sale of 
land, the question whether the plaintiff had 
made a tender of the purchase money within 
the time limited by the agreement was one 
of evidence, a demurrer to the bill on the 
ground that it did not allege a tender in 
time was overruled. Stewart v. Freeman, 
No. 2, 2 Eq., p. 408.

Wife’s separate estate -Husband join
ed as plaintiff—Demurrer—Where a hus
band is made a plaintiff with his wife in 
a suit relating to her separate estate, the 
objection that the suit should have been 
brought by the wife’s next friend may be 
taken by demurrer. Alward et al v. Killam, 
Eq. Cas., p. 360.

III. The Reply.
Departure in pleading—A replication 

which impeaches the lessor’s title to the 
demised premises, ple«aded in answer to a
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plea of non cepit in an action of replevin 
of goods illegally distrained is bad on de
murrer (per Tuck C. L, Hanington and 
McLeod JJ.)—Held (per Barker and Gregory 
JJ.), the replication should have been ob
jected to by an application to strike it out. 
McLean v. Green, '.\7, p. 204.

Equitable replication of mistake—No 
fraud alleged -A lessee cannot deny his 
lessor's title and set up title in himself in 
an equitable replication in an action brought 
by him against the lessor for an illegal 
distress for rent in arrear under the lease by 
alleging and proving (no issue of fraud being 
raised) that he did not understand the effect 
of the lease, and believed that in executing 
it he was completing an option of purchase 
of the demised premises given in a prior lease 
from the defendant's precedessor in title 
(per Hanington, McLeod and Gregory JJ., 
Tuck C. J. and Landry J. dissenting). 
Sivret v. Young, 38, p. 571.

See also under DEMURRER, supra.

IV. Exceptions.

Practice and pleading Fraud, defence
of—Where a suit is brought to enforce an 
agreement, an answer setting up that the 
agreement was made fraudulently cannot 
be excepted to on the ground that the defence 
of fraud can only he put forward in a cross 
hill to set the agreement aside.—The remedy 
of the plaintiff is by application to the court 
under section 72 of Act 53 Viet., c. 4 or to 
object at the hearing to evidence of fraud 
being given. Barclay v. McAvitv, Eq. Cas., 
p. 468.

V. General Rules.

Married woman. Action against —In an
action against a married woman on a con
tract it is not necessary under the Married 
Women's Property Act of 1895 to allege 
on the record, or prove on the trial as a 
fact, that cither at the time the contract 
was made, or at the time the action was 
commenced she had or was possessed of 
separate propertv. Johnson v. Jack el al, 
135, p. 492.

Multifariousness The objection that a 
bill is multifarious should be raised by de
murrer or in the answer, and cannot be 
taken at the hearing, though the Court 
itself may take the objection with a view to 
the regularity of its proceedings. Busby 
v. The Bank of Montreal et al, Eq. Cas., p, 
62; Ogden v. Anderson et al, Eq. Cas., p. 395.

The objection of multifariousness set 
up by a defendant who is concerned only 
in a portion of the subject matter of the 
suit is a question of discretion to l>e deter
mined by considerations of convenience, 
with regard to the circumstances of the 
case. Dunlop v. Dunlop, 1 Eq., p. 72.

Nonsuit—Failure to join issue—An
application for a judgment, as in case of a 
nonsuit, was refused in a case where it 
appeared that the plaintiff had omitted to 
file a joinder of issue, though the same had 
been served. Gallagher v. ÿ'i/jon, 35, p. 238.

Pleading incorporation—In an action 
in the County Court by a company, it is 
sufficient to describe the plaintiff as an in
corporated company, and the mode of in
corporation need not be stated.—Waterous 
Engine Works Co. v. Campbell, 22 N. B. R. 
5011, distinguished. McLaughlin Carriage Co. 
Ltd. v. Qnigg, 37, i>. 86.

VI. Amendments.

Adding count on motion for new 
trial—The declaration was in trespass and 
for conversion, and upon the argument of 
the motion for a new trial application was 
made to add a count for money had and 
received. — Held ( per Hanington, Landry and 
Gregory JJ.), that as the only fact in dispute, 
namely, the existence of a tenancy between 
the parties had been passed upon by the 
jury in favor of the plaintiff, and as no 
possible injustice could be done to the 
defendants, the amendment should be al
lowed.— Held (per Barker and McLeod 
JJ.), that as the proposed amendment in
troduced a new form of action to which there 
were on the record no suitable pleas, and 
upon which there was no issue joined or 
damages assessed, the amendment proposed 
was improper and should not lie allowed at 
that stage of the case. Frederick v. Gibson 
et al, Executors etc. of Gibson, 37, p. 126.

Followed in Underfeed Stoker Co. Ltd. 
v. Ready, 37. p. 505.

Amending bill —Facts subsequent to 
commencement of suit—The costs of an 
application by plaintiffs, who were in no 
default, for leave to amend their bill to 
introduce facts which occurred after the 
commencement of the suit, were ordered to 
be costs in the cause. The Halifax Banking 
Co. v. Smith, 1 Eq., p. 115.

Amending — Terms — Judicial dis
cretion—Declaration for work and labour 
and on an account stated.—Pleas, payment 
and set-off, the particulars of which showed 
a considerable sum due defendants over and 
above what was claimed by the plaintiff’s 
particulars, which were confined to the count 
or work and lalior.—At the trial, where a 

verdict passed for the plaintiff, the set-off 
being entirely rejected, an application was 
made to amend the plaintiff's particulars by 
making a large addition to the time of the 
alleged work and labor and by giving par
ticulars of the account stated.—The amend
ment was allowed without terms, although 
the defendants produced affidavits of one 
of themselves and their attorney and counsel, 
stating that they were unprepared to make 
their defence at the then circuit to the claim
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for work and labor as set out in the amended 
particulars; that had the original particulars 
been served as amended they might have 
offered to suffer judgment and would have 
done so had they found plaintiff's claim was 
correct, that as no particulars had been 
served applicable to the count for an account 
stated the said count had not lieen regarded 
as bona fide, and in preparing for trial no 
consideration had l>een given to it that if 
the amendment was allowed defendants 
would be taken by surprise and were not 
prepared to make their defence and great 
injustice would be done to them.—On a 
motion for a new trial on the ground that 
the amendment should not have been allowed 
except on terms of postponement of the trial 
etc. held (per Tuck C. J., Hanington Landry, 
VanWart JJ., Barker and McLeod JJ. 
dissenting), that the defendants' affidavits 
showed that the amendment was of a char
acter to materially prejudice the defendants, 
and should not have been allowed without 
<ueh terms as would, as near as may be, 
place the defendants in the position they 
occupied when the original particulars were 
served.— Held (per Barker and McLeod JJ.), 
that the judge in the exercise of a judicial 
discretion having allowed the amendments, 
his discretion should not be reversed unless 
he was manifestly wrong and it appeared 
affirmatively that injustice had been done 
to the defendants. Ilicks v. Odgen el al,
35, p. 361.

Defamation Slander — In an action 
of slander the statement of claim must 
set out the words claimed to be defamatory 
with sufficient facts to enable the Court to 
say that they are capable of the defamatory 
meaning attributed to them, and it is not 
sufficient to set out words not actionable 
in themselves, alleging a defamatory mean
ing in an innuendo.— Harris v. Clayton, 
21 N. B. R. 237, followed.—Where the state
ment of claim in an action of slander was 
defective by reason of not setting out 
sufficient facts to show that the words were 
defamatory, and it appeared that an amend
ment would not have affected the evidence 
to Ik: given, and that the Court had all 
materials before it necessary for a final de
termination of the case, the Court, acting 
under (>. 40, r. II), ordered the statement 
of claim to he amended and refused a motion 
to set aside the verdict for the plaintiff and 
enter a verdict for the defendant or for a 
nonsuit or for a new trial, without costs. 
•S'onier v. tireau, 41, p. 177.

Repetition Unnecessary counts
The Court will not, on a summary application 
before trial, strike out counts of a declaration 
merely because there are more than are 
necessary to sustain the action, or are 
repetitions of other counts, but will leave 
it to the judge on the trial to compel the 
plaintiff to elect upon which count or counts 
lie will take his verdict (per Tuck C. J., 
Landry, Barker and McLeod JJ., Gregory 
J. dissentiente). Babineau v. La Forest, 37, 
p. 77.

POWER OF ATTORNEY
See PRINCIPAL ANI) AGENT.

PRACTICE AND PROCEDURE
I. Accounts and Inquiries.

See ACCOUNTS, REFERENCE.
II. Appearance.

III. Motions.
IV. (a) PAYMENT INTO COURT, 

tb) PAYMENT OUT OF COURT.
V. Process.

VI. Reference.
VII. .Service.

General.

English decisions -English decisions as 
to procedure in Court are not binding in this 
province (per McLeod C. J ). Robinson 
v. Haley et al, 42, p. 657.

Over-ruling—It can very rarely happen 
that a Court may properly overturn a de
cision governing mere matters of procedure 
because certainty as to the mode of pro
cedure is more important than the procedure 
itself (per White J.) Simpson v. Malcolm, 
43, p. 79.

I. Accounts and Inquiries.

See ACCOUNTS.

See REFERENCE (VI post)

II. Appearance.

Appearance without objection.—The
defendant, by appearing without objection, 
waives any defect in the procedure upon 
issuing the summons. R. v. Kay, Ex parte 
Dolan, 41, p. 95.

Equity practice Appearance after not
ice of motion to take pro confess»
Where after notice of motion under section 
28 of chapter 49, C. S. N. B. to take the 
bill pro confessn for want of a plea, answer 
or demurrer, the defendant files and serves 
an answer, he must offer to pay the costs of 
the motion up to the time of tiling the answer 
or be subject to lerms of payment of costs 
on being let in to defend. Manchester et al 
v. White et al, Eq. Cas., p. 59.

Equity practice — Appearance after 
proper time -Under section 29 of chapter 
49, V. S. N. B., a defendant not appearing 
within one month after the tiling of the bill, 
but seeking to appear before motion is heard 
to take the bill pro confuto for want of 
an appearance will only be allowed to do
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su on offering to pay the costs of the notice 
of motion and undertaking to answer within 
the time he would have had had he properly 
appeared. Arbuthnot v. The Coldbrook Roll
ing Mills Co., Eq. Cas., p. 51.

Infant defendant -An order for appear
ance of infant defendant will he granted at 
expiration of time for appearance mentioned 
in the summons where the bill is on file, 
though it has not been on file for the time 
referred to in section 29, c. 49, C. S. Ken
nedy v. Case el al, Eq. Cas., p. 242.

III. Motions.

Committee of estate of lunatic—■
On the death of the committee of the person 
and estate of a lunatic, the Court on an ex 
parte application appointed an interim 
committee. In re Harriet Light, A Lunatic 
2 Eq., p. 96.

Dismissing bill after disclaimer and 
hearing—Defendant being asked by the 
plaintiff if he claimed any interest in certain 
machinery upon premises mortgaged to the 
defendant made use of equivocal language 
not amounting to a disclaimer.—Upon being 
made a party to a suit for the recovery of 
the machinery he disclaimed.—The plaint'ff 
did not accept the disclaimer, and the cause 
proceeded to hearing.—Held, that the bill 
should be dismissed as against the defendant, 
but without costs. Lame v. Guerette et al,
1 Bq., p. IN.

Injunction, Notice of motion to com
mit for breach of -The notice of motion 
to commit for breach of an injunction pro
hibiting the defendant from trespassing on 
the plaintiff’s property is a “commencement 
of proceedings" and not a step in the cause 
and should be indorsed under <>. IV, rr. 1-4, 
with the name and address of the solicitor, 
but failure to do so is an irregularity which 
does not necessarily render the proceedings 
void, and under (). LXX, r. 1, may be 
condoned in the discretion of the Court. Turn- 
bull R. E. Co. v. Segee, 42, p. 025.

Judicature Act, Order 30, r. 5—An
order for directions was made in this action 
by the Registrar.—Subsequently plaintiff 
applied to a judge by fresh summons for an 
order for a commission to examine witnesses. 
-This order was granted and the commission 

issued.—On appeal, held, applications for 
directions subsequent to the general order 
for directions should lie by notice under 
Order 30, r. 5, but the judge had jurisdiction 
to make the order appealed from, and the 
Court would not set it aside alter commission 
issued, simply because the pkvntiff was not 
compelled to pay costs of the application. 
—Appeal dismissed without costs. ClujJ 
v. Brirum, 41, p. 280

Non pros—An objection on a motion to 
dismiss tor want of prosecution a bill by a 
shareholder and the company, which sub

sequently to the commencement of the suit 
went into liquidation, that the motion should 
have been for an order that, unless the plain
tiff obtained leave to proceed within a limited 
time, the bill shold stand dismissed, over
ruled. Partington v. Cushing, 3 Eq., p. 322.

Notice of motion, Enlarging time for
An application for enlargement of the time 
for giving notice of motion against a verdict, 
etc., under C. S. 1903, c. Ill, s. 372, on the 
ground that the transcript of the stenographic 
report of the trial had not been filed, should 
be supjjorted by an affidavit showing that 
the transcript is necessary to enable counsel 
to prepare the notice. McCutcheon v. Dar- 
rah, 37, p. 1.

Pro confesso -Failure to produce cer
tificate of clerk—Where plaintiff gave 
notice of motion under section 28 of c. 49, 
C. S. N. B. to take the bill pro confesso for 
want of a plea, answer or demurrer, and at 
the motion did not produce a certificate of 
the clerk that an answer had not been filed, 
though it appeared from a certificate pro
duced by the defendant that an answer had 
not been filed until after the not ce, the 
motion was refused. Lloyd v. Girvan et 
tü, Eq. Cas., p. 164.

Pro confesso—Failure to serve clerk’s 
certificate—A motion to take a bill pro 
confesso for want of a plea, answer or de
murrer, will be dismissed if the defendant 
has not been served six days previously with 
a copy of the clerk’s certificate of the filing 
of the bill, and that no plea, answer or de
murrer has been filed. MacRae v. Mac
Donald et al, Eq. Cas., p. 498.

Pro confesso—A motion to take a bill 
pro confesso for want of a plea, answer or 
demurrer will lie allowed though a copy 
of the clerk’s certificate of the state of the 
cause has not been served upon the defend
ant. MacRae v. MacDonald N. B. Eq. 
Cas. 498 not followed. Godefroi v. Paulin 
1 Eq. p 568.

Pro confesso, Motion to take—Answer 
tiled after notice—Where after notice of 
motion under section 28 of Chapter 49 
C. S. N. B. to take the bill pro confesso for 
want of an answer the defendant afterwards 
files an answer the motion cannot be granted 
but the plaintiff may apply either to have 
the answer taken off file or for the costs of 
the notice if motion. Where defendant files 
an answer without serving a copy the 
answer may be ordered to be taken off file. 
Sayre v. Harris Eq. Cas. p. 94.

Pro confesso -No cause of action dis
closed - A bill may be taken pro confesso 
against a defendant though it does not dis
close a cause of action against him. If a 
bill does not disclose a cause of action against 
a defendant he may apply to have his name 
struck off 'lie record or apply at the hearing 
to have the bill dismissed. MacRae v. 
MacDonald et al Eq. Cas. p. 531.
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Solicitor—Application to compel pay

ment of money by—The Court will not 
mi a svœmary application compel an attor
ney to pay over money the right to which 
i dei undent on the existence of an agree
ment between the attorney and the clien 
me terms of which are in dispute. Ex parle 
K terstead 38 p. 463.

Stay of proceedings—On an application 
for a stay of proceedings on a verdict pending 
an appeal the stay was refused except on 
terms of payment of the amount oi the ver
dict to the successful party and the taxed 
costs to liis solicitor the former giving 
security for repayment in case of the appeal 
being successful" or consenting that the 
amount be paid into Court and the latter 
giving an undertaking to repay the costs 
if so ordered by the Appeal Court. Porter 
v. O'Connell 43 p. 611.

Stay of proceedings Unlicensed extra
provincial company See COMPANY.

Transfer of case from K. B. D. to Chan
cery Division—See Moses v. French el al 
43 p. 1.

IV (a) Payment into Court.

Decree. Default to—Execution against
l>ody—Where defendant made default in 
paying to the plaintiff under the decree of 
the Court a sum of money received by the 
defendant as a donatio mortis causa in favor 
of the plaintiff an order was granted under 
Act 53 Viet., c. 4, s. 114, as amended by 
Act 58 Viet., c. 18, s. 2, for an execution 
against his body.—An order made under 
the above Act for an execution against the 
body of a party making default to a decree 
of the Court for payment of a sum of money 
will not be granted where the Court is satis
fied that the party in default has no means, 
and has not made a fraudulent disposition 
of his property, and that his arrest is sought 
for a vindictive purpose, or to bring pressure 
upon his friends to come to his assistance. 
I'horne v. Perry, No. 2, 2 Eq., p. 276.

Insurance company -Garnishee suit—
Hie low payable under a policy of fire in
surance was assigned by the assured to the 
plaintiff with the consent of the insurers.— 
A loss occurring, a judgment creditor of the 
issured obtained an attaching order under 
Act 45 Viet., c. 17, against the insurers.— 
In a suit by the plaintiff for a declaration 
of his title to the insurance ami to restrain 
the garnishee proceedings the insurance 
company appeared and expressed its willing
ness to pay into Court if so ordered, but 
claimed that it should not be asked to pay 
interest as it had always been ready and 
willing to pay to whomever was entitled to 
it.—Contention admitted by the Court and 
under made without interest. Robertson 

. Bank of Montreal et al, Eq. Cas., p. 541.

Judgment creditor’s claim on equity 
of redemption—A mortgage sale under

638

power yielded a surplus of $320.29, out of 
which the mortgagee applied to pay into 
Court $246.89, l>eing amount of a judgment 
against the mortgagor, wh ch the judgment 
creditor sought by suit to have paid out of 
the surplus as against the owner of the equity 
oi redemption in the mortgage.— Held, 
that on the mortgagee paying into Court the 
whole surplus, less the costs of his appear
ance and application, his name should lie 
struck out of the suit. Boyne v. Robinson, 
3 Eq., p. 57.

Mortgage — Restraining sale — A- 
mount to be paid in—In a suit by the 
mortgagor to set aside a bill of sale, an 
interim injunction order to restrain a sale 
by the mortgagee was granted upon con
dition of the mortgagor paying into Court 
the amount due the mortgagee—The bill 
of sale was collateral security for promissory 
notes, some of which had been indorsed over 
for value.— Held, that the amount to be 
paid into Court should not he reduced by 
'J amount of such notes. Petropolous 
v. F. R. Williams Co. Ltd., 3 Eq., p. 267.

(b) Payment out of Court.

( No Cases.)

V. Process.

Abuse of process—Second action on 
same cause —An action by the transferee 
of an overdue bill, upon which an action 
has been already brought by the transferor, 
wherein an offer to suffer judgment has been 
made and accepted, was stayed on an appli
cation to the equitable jurisdiction of the 
Court, the transferee having knowledge of 
the pendency of the first action. Kennedy 
Co. v. Vaughan-, Standard Bank of Canada 
v. Vaughan, 37, p. 112.

See also Babang v. Bank of Montreal, 
Eq. Cas., p. 524; and Alexander v. McAllister, 
31, p. 163.

Amending writ—The omission to proper
ly endorse the writ as required by O. 3, 
r. 7, is an irregularity only, which may be 
amended upon application to a Court or 
a judge and such amendment may be made 
upon an application to set the writ aside 
(Order 61), r. 7) per Barry J. and McLeod J. 
Cun ns I Id. v. Dugay (2), 41, p. 402.

Amending writ in County Court- 
Reserving—In the norice at the end of a 
County Court summons the name of R. L. 
was by mistake inserted instead of that of 
the plaintiff.—The plaintiff signed judgment 
by default for want of an appearance and 
plea, issued a writ of inquiry, and gave notice 
of the execution thereof, when the defend
ants took out a summons calling upon him 
to show cause why the writ of inquiry, inter
locutory judgment and the writ and the ser
vice thereof should not be set aside.—At 
the return of the summons the plaintiff
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applied for leave to amend the writ of sum
mons by inserting the plaintiff’s name instead 
of that of R. L. and for leave to re-serve the 
same, when amended.—This application 
the learned judge of the County Court re
fused, although the Statute of Limitations 
would be a bar to the issuing of a new writ, 
and allowed that of the defendants.—On 
appeal, held, that the amendment should 
have been allowed and an order made for 
the re-service of the writ as amended. Slew- 
art v. Canadian Pacific Railway, 35, p. 115.

Amending writ -Solicitor's privilege -
See Simonds v. Ilalletl, 34, p. 216.

County Court—Form of capias—A
writ of capias in the County Court will not 
be set aside because the words “and of the 
British Dominions beyond the seas" are 
omitted from the title of the king.—A 
County Court capitis will not be set aside 
because it does not aver in the statement of 
the cause of action that it arose within the 
jurisdiction of the Court. Rogers v. Dun
bar, 37, p. 33.

Date of issue of process- A writ i> 
issued when the solicitor issuing it sends it 
to the proper officer to be served, not when 
it is tested,—The actual date of its issue 
may lie established by evidence. Amherst 
Boot and Shoe Mfg. Co. v. Sheyn, 2 Eq., p. 
236.

Equity practice—Summons—Section 16 
of chapter iff, V. s., provides that all causes
in Equity shall be commenced by summons, 
which shall include the names of all the 
parties, and disclose in a brief form the 
came of action for which the bill is to be 
filed.— Held, that where a plaintiff is claim
ing in a representative character it should 
be so stated in the summons.—The title 
of the bill should lx of the same parties and 
in the same character, and in accordance 
with the cause of action and relief stated in 
the summons, anil the bill itself should lx* 
in accordance with the title.—Section 22 
of chapter 49, C. S., provides that a bill 
shall conclude with a prayer for specific 
relief, under which, without a prayer for 
general relief, the plaintiff shall have any 
other relief t" which the equities of in case 
may entitle him. — Held (1), that the prayer 
for specific relief must be substantially the 
same as the cause of action stated in the 
summons; (2) that relief to which the equi
ties of a plaintiff’s case entitle him under 
the alxne section must be consistent with 
the relief specifically prayed for. Vernon 
v. Oliver, Eq. Cas., p. 179; 23 N. B. R., p. 
392; 11 S. C. R., p. 156.

Filing after time expired—No ap
pearance -Where the bill was not filed 
within the time provided by Act 53 Viet., 
c. 4, s. 22, and defendants had not appeared, 
an order absolute was granted, giving leave 
to file bill, upon the terms of the order being 
served upon the defendants. Fleming v. 
Hardino, 1 Rq., p. 515.

Originating summons—An originating 
summons is a proper mode of procedure 
for determining the right of a party to 
participate in an estate, when the question 
of administration is not involved.—Order 
55, r. 3 (a) and (b).— Kennedy v. Slater, 
4 Eq., p. 339.

Process issued by solicitor in arrears 
for fees—Proceedings by an attorney who 
has not paid the fee required by C. S., c. 34, 
s. 4, are void, and the right to set the pro
ceedings aside is not waived by the opposite 
party contesting the suit to judgment. 
R. v. Sisk ; Sisk v. Foley, 35, p. 560.

Replevin, Writ of Initials only—A
writ of replevin, in which the defendant i 
described by the initial letter only of his 
Christian name is bad and will be set aside 
upon application being made to a judge in 
chambers. Hubbard v. Young et al, 34, 
p. 641.

Setting aside County Court writ
It is not necessary that a summons to set 
aside a writ in the County Court for ir 
regularity should state the irregularity, nor 
is it necessary that the grounds should 
be served with the summons.—A writ of 
capias in the County Court will not lx set 
aside because the words “and of the British 
Dominions beyond the seas" are omitted 
from the title of the king.—A County Court 
capias will not lx set aside because it does 
not aver in the statement of the cause of 
action that it arose within the jurisdiction 
of the Court. Rogers v. Dunbar, 37, p. 33.

Setting aside writ—A writ of replevin 
brought to try the legality of an assessment 
for taxes and the execution issued thereon, 
both of which were claimed to be void for 
want, of jurisdiction, will not be set aside on 
a summary application on the ground that 
at the time the goods were replevied they 
were in the custody of the law, unless the 
pnxif is satisfactory that all the conditions 
necessary to give jurisdiction have Ixen ful
filled. MacAfonagle v. Campbell, 35, p. <125.

Vexatious use of process -Injunction
The defendant was the holder of forty-eight 
promissory notes indorsed by the plaintiff, 
and had obtained judgment in the City Court 
of Moncton on thirteen of them in separate 
actions brought when all the notes were due. 
-Some of the notes were of such an amount 

that two of them could have been included 
in one action—The plaintiff was arrested 
twice on executions on two of the judgment- 
and was discharged on disclosure. — Immedi
ately after his second discharge he was 
arrested on a third judgment, and was 
discharged by habeas corpus.—In a suit for 
an injunction to restrain the defendant from 
using the process of the City Court of Monc
ton for malicious or vexatious purposes. — 
Semble, that the injunction shoula go if 
it appeared that the defendant intended 
to further arrest the plaintiff for the mali
cious purpose of harassing and punhhin®
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him. and endangering his health and not 
i the purpose of obtaining payment of the 
,!,ht. Babang v. The Bunk of Montreal 
K<|. Cas., p. 524.

Writ of summons by unlicensed extra 
provincial company A writ of summons 
i nod by an unlicensed extra-provineial 

•ruoration on a contract made in part 
within New Brunswick contrary to sections 
12 and IS of the act "Respecting the imposi
tion of certain taxes on certain incorporated 

mpanics and associations" (C. S. 1903, 
IS) may he set aside on summary' applica- 

: >n {per McLeod I. and Tuck C. J., Landry 
| doubting and Hanington J. dissenting.). 
The Empire Cream Separator Co. Ltd. v. The 
Maritime Dairy Co. Ltd., 38, p. 309.

VI. Reference.

Costs—Where exceptions to a referee’s 
report were allowed in part, costs were 
refused to either party. Lawton Saw Co. 
Ltd. v. Machutn, 2 Eq., p. 191.

Dower — Confirming commissioner's 
report -Affidavits upon questions of fact 
inquired of or relevant to an inquiry by 
commissioners to admeasure dower cannot 
lie read on a motion to confirm their report. 
In re Kearney, 2 Eq., p. 264.

Estate assets available for legacy -
W. by his will appointed his wife sole execu
trix, and left her the residue of his estate 
after payment of four legacies.—The execu
trix proved the will and paid two of the 
legacies.—She died intestate, and defendant 
took out letters of administration of her 
estate.—The plaintiff, who was one of the 
unpaid legatees under W.’s will, obtained 
letters of administration de bonis non of 
W.’s estate, and filed a bill against the de
fendant to have the estate administered 
in equity, an account taken of the unad- 
ministered assets received by the defendant, 
and payment of the same to the plaintiff.

-There was no allegation in the bill that 
any of the legacies had been paid, and that 
this was an admission of assets for the 
payment of all of them.- -Defendant in his 
answer claimed that there were no assets 
to pay the legacies, as W. at the time of 
his death was indebted to his wife for ad
vances out of her own separate property 
which, with some other debts, exceeded 
the value of his estâte.—Held, that the 
plaintiff was not entitled to a decree against 
the defendant for payment of her legacy 
without a reference being had and an ac- 
i ount taken, when the bill did not charge 
that the testator's executrix had admitted 
assets and become personally liable by 
paying two of the legacies, and the defendant 
had expressly denied there were any assets 
for the payment of the legacies. Walsh 
v. Nugent, 1 Eq., p. 335.

Fees, Payment of—A referee having 
entered upon a reference is not entitled

to payment of his fees from day to day as 
a condition of proceeding with the reference.

Semble, where special circumstances show 
a probability that the fees of a reference 
will not hr paid, the Court will require |hat
his fees lx? secured to him lief ore ordering 
the reference to be proceeded with. Ex 
parte Sweeney, 2 Eq., p. 269.

Findings of fact The finding of a referee 
upon questions of fact depending upon 
evidence taken viva tore More him will not 
be disregarded except in case of manifest 
error. Thibideau v. Le Blanc, 3 Eq., p. 436.

Guardianship, Re Improper proced
ure and report A motion to confirm re
port of a referee, on a reference for the ap
pointment of a guardian, recommending 
the appointment of the father, was refused 
where the order of reference was not attached 
to the report as required by Act 53 Viet., 
c. 4, s. 170, and the evidence taken by the 
referee was not entitled in the matter or 
otherwise authenticated, was in lead-pencil 
writing, contained abbreviations impossible 
to understand, and it appeared that rela
tives of the infant, except her father, had 
not been notified of the hearing before the- 
referee. In re Turner, an Infant, 2 Eq., 
p. 318.

Interest, Computing—See Earie v. Har
rison et al, 4 Eq., p. 196.

Judge in K. B. D., Power of—In an
action in the Kings Bench Division the pre
siding judge has, under section 18 of the Judi
cature Act, 1909, all the power and may 
exercise all the jurisdiction and apply all 
the procedure of the Chancery Division 
necessary to afford every kind of equitable 
relief claimed or appearing incidently in 
the course of the proceeding, but if a defend
ant raises an equitable defence he is bound 
by the equitable principles applicable to 
the circumstances of the case in their en
tirety (per Barry J. in King's Bench Division). 
Duffy v. Duffy, 43, p. 555.

A judge has the right to take an account, 
without a reference to a Master. Id.

Partnership -See PARTNERSHIP.
Proceeding with reference -By the

practice of the Court, and by s. 160 of 
Act 53 Viet., c. 4, where a reference has 
been entered upon, a warrant to proceed 
may be taken out by either party.—Semble, 
on a failure to adjourn a reference, the referee 
has power under Act 53 Viet., c. 4, s. 160, 
to issue of his own motion a warrant for the 
parties to proceed. Gallagher v. City of 
Moncton, 2 Eq., p. 360.

Trust estates See TRUSTS AND TRUS
TEES.

VII. Service.

Affidavit of service of summons -It is
not sufficient in an affidavit of service of



PRACTICE AND PROCEDURE.043 044
summons in a foreclosure suit to state that 
the defendant was served with a true copy 
without stating that it was indorsed with a 
true copy of the indorsement on the summons, 
Jackson V. Humphrey, 1 Eq., 341.

Disclosure by debtor, Order for -Ser
vice of the notice of disclosure on the wife 
at the husband's place of abode, he then 
being within the province, is good, and no 
order perfecting the service is required. 
R. v. Si raton, Ex parte Patterson, 37, p. 376.

Failure to file An application for a judg
ment as in case of a nonsuit was refused 
in a case where it appeared that the plaintiff 
had omitted to tile a joinder of issue, though 
the same had been served. Gallagher v. 
Wilson, 35, p. 23S.

Grounds of appeal from County Court
—The Supreme Court Act, s. 366, does not 
apply to County Courts so on a motion 
against a verdict in the County Court, it 
is not necessary to serve the grounds of 
the motion and the authorities relied upon. 
Miller v. Gunter, 36, p. 330.

Incorporated company, Service on 
Notice of intended action—In an action 
against a newspa per corporation for libel 
notice of the intended action served on a 
reporter on the staff of the paper in a room 
on tlic fourth floor of a building occupied 
by the defendant and used by it as a library, 
the third floor being occupied by persons 
employed in mechanical work connected with 
tlic issue of the paper and the second floor 
by tlic manager and office staff, is not a 
good service within the meaning of (). if
r. 6, of the Judicature Act, 1909, providing 
that service may be made on the officers 
or agent of the corporation, or within the 
meaning of s. 80 of the New Brunswick Joint 
Stock Companies Act, C. S. 1903, c. 85, 
providing that service may be made b\ leav
ing it at the office of the company with any 
grown person in its employ. Carter v. The 
Standard Ltd., 44, p. 1.

Order for review served out of province
Service of an order for hearing of a review 

on the opposite party out of the province 
is not sufficient to confer jurisdiction on 
the reviewing judge under C. S. 1903, e. 122
s. 6, and an order based on such a service 
will be quashed on certiorari. R. v. Jonah, 
Ex parte Pugs ley, 43, p. 166.

Order to commit -Copy not endorsed
-An order to commit for breach of an 

injunction will not be set aside on the ground 
that the copy of the decree served on which 
the notice of the motion for the order was 
based was not endorsed as is required by 
rule 3 of Hilary Term, 1875, and as the 
original decree filed in the Registrar’s office 
is indorsed. Turnbull Real Estate Co. v. 
Segee et al, 42, p. 625.

Service of a copy of a decree over a month 
after breach is not such delay as will pre

vent it from being sufficient upon which 
to base a motion to commit where the 
breach complained of is a continuing trespass 
in breach of the injunction. Id.

Serving affidavits upon which rule is 
granted Rule H. T. 1894—See Ex parte
Leighton, 33, p. 606.

Service by posting “Registry office"
— Posting a copy of an election petition in 
the vestibule of a building owned by the 
county, part of which is occupied as tin 
county registry office, and part as chambers 
of the County Court judge and part for 
other county purposes is not "posting in 
the registry office, although such vestibule 
is within the main walls of the building ami 
was designated by the registrar of deeds as 
the place for posting notices to be posted in 
his office. Owens v. Vpham, 39, p. 344.

Service out of the jurisdiction On
appeal from an order authorizing service 
abroad under clause 111) of O. 11, r. 1, of 
the Judicature Act, 1909, in an action agains* 
a foreign corporation on a contract made in 
this province, for a breach in the state of 
Maine.—Held {per White and Grimmer 
JJ., affirming the order of Barry J., Crocket 
J. dissenting), that the act in its scope and 
purpose is intended to affect procedure unh
and sub-s. 2 of s. 55 enacting that the repeal 
effected thereby should not affect any juri
diction, established or confirmed by or under 
any act repealed thereby, the words "for 
any other matter" in clause (h) of (). 11. 
r. 1, must be construed to include any matter 
not covered by the preceding clauses of" 
the rule in which the court had jurisdiction 
at the passing of the Act and as by C. S. 
1903, c. Ill, s. 52 and 53, service abroad 
might have been authorized in an action 
such as the one in question the judge had 
jurisdiction to make the order and the appeal 
should he dismissed.--Held {per Crockett 
J.), that notwithstanding the provisions of 
sub-s. 2 of s. 55, the words "for any other 
matter" in clause (h) must lie construed as 
any other matter within the territorial 
jurisdiction of the Court ami not provided 
for in the preceding clauses of O. 11, r. 1, 
and as the plaintiff's alleged cause of action 
did not arise within the territorial jurisdic
tion the judge had no jurisdiction to make 
the order and the appeal should be allowed.
— Held. (per curiam), where under clause 
(h) a judge in the exercise of his discretion 
on the facts decides that it is in the interest 
of justice that jurisdiction should be exer
cised and service abroad authorized, the 
Court on appeal will not interfere with the 
exercise of such discretion. Roy v. The 
Saint John Lumber Co., 44, p. 88.

Summons to set down for hearing
An affidavit used on taking out a summons 
to set a cause down for hearing, returnable 
on the 24th of the month, was served on 
defendant's solicitor on the 18th instant.- 
The Supreme Court in Equity Act, 1899 
(53 Viet., c. 4), s. 94, requires that affidavits
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ill be served six days at least before the 
. lay the motion in which they are to be 
used is heard.— Held, that the service was 
insufficient and that the summons should 

dismissed with costs. Welsh v. Nugent, 
: Bq . p, 840.

See also TIME.

PRINCIPAL ANI) AGENT.
1. Agent's Commission on Coods.
2. Agent’s Commission on hands.
3. Authority of Agent.
4. Rights and Liabilities of Principal

and Agent as against Third Per-

5. Miscellaneous Cases.
See COMPANY LAW, DIRECTORS.
See DAMAGES.
See INSURANCE.
See INTOXICATING LIQUORS.

. NEGLIGENCE.
See SCHOOLS, RE SCHOOL TRUSTEES. 
See TRUSTS AND TRUSTEES.

I. Agent's Commission on Goods.

Auctioneer Concealment of material 
facts- Duty of agent—An action of deceit 
will lie against an auctioneer, who lieing 
employed to effect the sale of a piece of 
property, concealed from his principal a 
material fact, by reason of which conceal
ment the latter sold the property for a 
smaller sum than he could have obtained 
if he had been in possession of all the 
facts.—Such failure of duty on the part of 
the auctioneer towards his principal deprives 
him of any right to the compensation agreed 
to be paid to him upon the sale being effected. 
King v. Potts, 36, p. 42. Cf. Lunt v. Perley, 
14, p. 43V, C. D.

2. Agent’s Commission on Lands.

General agency or special contract— 
Quantum meruit Sale by principal to 
party introduced by agent at lower figure

in 1913 the defendant company employed 
the plaintiffs, brokers, to sell its lumber 
property at a minimum price of $110,(XX) 
and agreed to pay a commission of ten per 
cent, on the price obtained.—During that 
car and 1914, plaintiffs were working on 

'his proposition or modified forms thereof, 
for wnicn options had been given, but failed 
to effect a sale.—In 1915 the selling price 
was reduced to $75,000.—On December 6th, 
1915, one of the plaintiffs wrote the com
pany’s manager as follows: “I had a conver
sation with my friend today who will prob

ably handle the sale of the Prescott property 
for us. While Mr. J. and I are perfectly 
satisfied with your verbal assurance as to 
the price when dealing with outside parties 
they want it confirmed by writing. Would 
you be kind enough to write me stating the 
price $75,000. If you can give us a com
mission of ten per cent, off this, please state 
it in your letter."—On December 7th, 1915, 
the company’s manager replied : "Your 
favor of the sixth instant to hand regarding 
price for our property. We will accept 
$75,000 for same, your commission must 
be a consideration above that amount."— 
On Feb. 9th, 1916, one of the plaintiffs 
wrote the company's manager: "I am in 
communication with parties who are inter
ested in your property, one of whom resides 
in this province and is willing to cruise the 
property as soon as snowshoeing is good. 
Your lowest price to me is $75,000 without 
commission. The parties are close buyers, 
and in the event of the cruise being satis
factory they will probably make an offer. 
In this event I want to be assured of my 
commission in case I may have to turn them 
over to you. Please reply at your earliest 
convenience."—On Feb. 12th, the manager 
replied: "Your favor of the ninth instant 
to hand. In regard to your commission, 
I will have to consult Mr. George D. Prescott 
before giving you a definite answer on this. 
Have already written him alxmt it and 
will advise you on reply,."—No further 
communication took place between t he 
parties.—About March 6th, 1916, the de
fendant company sold to a purchaser intro
duced by the plaintiffs for $65,(MX).— Held 
(per White and Grimmer JJ.), in an action 
claiming $6,500 commission, or in the alter
native damages for not permitting plaintiffs 
to complete the sale and earn their com
mission and on the quantum meruit, that 
construing the letters with regard to the 
circumstances within the knowledge of 
both parties at the time they were written 
and tnc sale was made, the agency to sell 
was general and not special or limited and 
a verdict for the plaintiffs equal to ten 
per cent, of the purchase price would not 
be disturbed on the ground that the jury 
in considering the value of the services ren
dered had taken into account all the ser
vices performed and had not been confined 
to those rendered subsequent to the reduction 
of the selling price to $75,000.— Held (per 
White J.), admitting that there had been 
as contended three successive agreements, 
it is clear that each of the first two was 
abrogated in consideration of the one that 
took its place.—When, therefore, the de
fendant company by its act of selling to 
a purchaser supplied by the plaintiffs, 
placed it beyond the power of the plaintiffs 
to carry out the contract as it stood at the 
time of the sale without allowing them a 
reasonable time—having regard to the 
relation of the parties and the character of 
the property—to effect a sale, the plaintiffs 
were entitled to recover either for damages 
for such breach, or upon a quantum meruit 
for all services rendered in connection with
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the sale. Held (per McLeod C. L), that 
the letters of December 1015 and February 
1010, must be taken as exclusively embodying 
the arrangement between the parties, yet 
as the defendant company had availed itself 
of the plaintiffs' services in bringing about 
the sale the plaintiffs are entitled to recover 
on the quantum meruit fur such services and 
the jury having found that ten i>er cent, of 
the purchase price was a reasonable com
pensation the finding should not be disturbed 
on appeal.— Held (per curiam), the admission 
of a letter written by one of the plaintiffs 
to the defendant company after the sale 
notifying it that the sale was made through 
the efforts of the plaintiffs and claiming a 
commission under an alleged verbal promise 
made in December 11)14 was not a ground 
fur a new trial.—Gilbert v. Campbell (1800), 
12 N. B. K. 171 distinguished. Jardine 
et al v. The Prescott Lumber Co. Ltd., 44, 
p. 50.1.

3 Authority of Agent.

Agent to solicit orders subject to 
acceptance by principal The respondents, 
grocers in St. John, on Oct. 21, 1010, ordered 
canned guods from the appellant through 
its agent in St. John, requesting the agent 
to wire the order to his principal at Montreal. 
—The agent did not wire but mailed the 
order that day.—The order reached the 
appellant on the morning of Oct. 22.—On 
Oct. 21, the appellant had sent a night 
message to its agent in St. John advising 
an advance in prices and requesting him 
to put the advance into effect at once, and 
on receipt of the respondent's order on Oct. 
22, wrote the agent declining to accept 
respondents' order at the old price.—This 
letter was received by the agent on Saturday, 
Oct. 23, after one o'clock in the afternoon. 
—The agent made no effort to communi'-ate 
with the respondents personally on that 
day, but mailed them a copy of his principal's 
letter which reached them on Monday 
Oct. 25, too late to place the order with other 
dealers at the old prices.—The respondents 
knew of a notice given by the appellant to 
the trade informing it that orders taken 
by agents were subject to acceptance and 
prices were subject to change without 
notice.— Held, on appeal, reversing the 
judgment of the judge of the St. John County 
Court, that the agent had no authority to 
make a sale binding on his principal, and 
the appellant company was not estopped, 
by laches of itself or its agent in commu
nicating its refusal to accept the order, from 
setting up its refusal in answer to a counter
claim for damages in an action by the 
appellant company against the respondents 
fur goods previously sold. IF. Clark Ltd. 
v. Baird & Peters, 44, p. 4LI.

Banks Scope of agency for customer 
—A payee of a promissory note discounted 
it at a bank where he was a customer and, 
the note having been dishonoured, paid 
it the day after maturity.—Later on the 
same day, the maker deposited the amount

of the note in the bank and the money v.. (. 
placed to the credit of the payee but the 
note was not surrendered.—Without kin 
ledge of this payment, the payee issued 
writ, and, after receiving notice of tin 
payment from the bank, signed judgment 1 
the full amount of the note with costs. 
Held, the payee was entitled to judgtn i 
as the bank had no authority to act as .. 
agent and accept the money on his behalf 
after the note hail been retired; rather \\a- 
thc bank the agent of the promissor with 
authority to pay the note, which it had n . 
done. McMennamin v. Evans, 41, p. 4M.

Banks— Scope of authority of branch 
manager -C., the manager of a branch uf 
the defendant bank, was engaged in stock 
speculating, having an account with the 
plaintiffs, a firm of stock brokers, in his own 
name, and also an account in the name uf 
himself and another.—There was evidence 
that he had no interest in the joint account, 
but handed it merely as an agent.—In 
connection with the joint account C. delivered 
to the plaintiffs certain bonds as collateral 
together with an agreement which he signed 
on behalf uf the defendant bank agreeing "to 
redeem them at eighty any time you may 
wish to call them," and also gave the plain
tiffs the cheque of a third party on C’s 
branch certified "good" by C.—At the time 
the cheque was certified the drawer thereof 
had a large overdrawn account.—The learned 
trial judge found that C. had an interest 
on the joint account, to the knowledge of the 
plaintiffs, and gave judgment for the de
fendant.—On appeal, held, affirming the 
judgment of the trial judge, that C. the
branch bank manager, had no apparent 
authority to act for any one other than the 
bank in a matter in which the bank wa i 
interested, and the plaintiffs having knowledge 
that he was acting either for himself or some
one other than the bank in his dealings with 
them, were put on enquiry as to his actual 
authority to sign the agreement to redeem 
the bonds and to certify the cheque, and 
that C. had no such authority. Mac Kintosh 
v. Bank of New Brunswick, 42, p. 152.

Broker Statements In prospectus
Where a broker employed by a company 
to sell shares in its capital stock, issues, 
though without the knowledge or authority 
of the company, a prospectus containing 
untrue material statements, on the strength 
of which shares are purchased, the purchase- 
money being paid to the company, the 
purchaser may rescind the contract as 
against the company, the broker's statements 
being binding on Ins principal as made within 
the scope and course of his employment. 
Farrell v. Portland Rolling Mills, 3 Eq., 
p. 50K; 40 S. C. R., p. 336.

Exhibition Power of general manager 
—Where the executive of an agricultural 
society adopted a resolution to award medals 
ro all displays of merit or excellence of goods 
on exhibition, the awards to be made by 
regularly appointed judges; and the general,
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r. a nager of the exhibition, who was vice- 
; ii lent of the executive, and a member 
. a committee of three to appoint judges, 

■reupon arranged a competition, and with a 
-member of the committee to select judges, 
ned the judges for the competition, it 

. held that the competition must be 
a n to have been instituted bv the society 
1 the winner was entitled io a medal.

: ■'ers v. Agricultural Socie/v, District No. 34, 
l-q., p. 127.

Husband's authority to accept sur
render of lease of wife's property—
Authority to accept surrender of a lease 
will not lie implied from the fact that a 
husband living with his wife lias collected 
the rents of the property and looked after 
repairs made. R. v. Forbes. Ex parte Bram- 
hall, 36, p. 333.

Husband and wife Brokerage prom
ised by husband on behalf of wife—The
l urden of proof is on the person dealing 
with any one as an agent, through whom 
it is sought to charge another as principal 
aid it must be shown the agency did exist 

and that the agent had the authority he 
a -umed to exercise, therefore, authority 
uf a husband to make a contract on behalf 
of his wife to pay brokerage commission 
for procuring a lessee of her property will 
not be implied from the fact that he lived 
with his wife and managed her hotel and 
had on a previous occasion leased the same 
md sold some of her furniture through a 
broker who had been paid a commission, 

n l a lease had subsequently been made 
by the wife to the person introduced by the 
plaintiff, even though the wife is not called 
in the trial and no evidence is adduced to 

rebut the alleged authority. McCormack 
Gallagher, 44. p. 630.

Implied authority from course of 
dealing Estoppel The plaintiffs who were 
the owners of a quantity of logs, upon being 
asked by the defendant il they were for sale 
cplied in the negative, adding that they 

had already been sold to one M.—The 
defendant thereupon bought a portion of 
aid logs from M. who was in possession 

and had all the indicia of title to the same, 
.nd paid M. in cash for them. -As a matter 
f fact the sale to M. was subject to the 
ondition that no property in the lops was 

to vest in M. until they were paid for, 
of which condition the defendant had no 
knowledge. In an action of trover brought 
to recover the value of the logs so purchased 
from M. by the defendant, held (per Tuck 
C. J., Hanington and Barker JJ, Landry 
J. dissenting) that the plaintiffs were estopped 
by their declaration as to the sale to M. from 
setting up that the title was not in him, and 
that a verdict ought, therefore, to lie entered 
for the defendant.--Held (per McLeod J.) 
that the evidence showed an intention on 
the part of the plaintiff to abandon the con
ditional element of their contract with M. 
and that he was clothed by the plaintiffs 
with authority to sell the logs accounting

to them for the proceeds.—Held (per Gregory 
J.), that the circumstances were such that 
the defendant could not reasonably have 
hail any doubt as to the right of M. to sell, 
and, as the plaintiffs had put M. in a posi
tion to practise a fraud on the defendant, 
they must suffer the loss.—Further, it being 
apparent from the evidence that the plain
tiffs intended that M. should dispose of 
the logs in the usual course of his business, 
he of necessity had an implied authority to 
sell and pass the title. The People's Bank 
of Halifax v Esley, 36 N. B. R., p. 169; 
34 S. C. R.. P. 429.

Insurance company —Power of agent 
to waive forfeiture of policy caused by 
breach of condition. See Torrop v. Imperial 
Fire Insurance Co., 34 N. B. R., p. 113; 
26 S. C. R., p. 5H5.

See also LeBell v. The Norwich I'nion 
Fire Insurance Society, 34, p. f»15.

Malicious prosecution -In an action 
for malicious prosecution and false im
prisonment, it was proved on the trial that 
the plaintiff and one L. were fellow-passen
gers on the defendants’ road.- L. complained 
to an officer of the company that a revolver 
had been stolen from his valise.- -The plain
tiff had been seen by an official of the de
fendant company at one of the stations to 
take something from L.'s valise.—L. made a 
charge of theft against the plaintiff, and lie 
was arrested by a constable appointed by 
the government on the recommendation of 
the defendants* and employed by them for 
duty on their road and paid by them.— 
The prosecution was carried on by L. but at 
the instance and with the assistance of the 
officer making the arrest and other con
stables in the employment of the defendants. 
—After an investigation by a magistrate the 
plaintiff was discharged.— Held (per Tuck 
C. J., Hanington, Landry, Barker, McLeod 
and Gregory JJ.), that the evidence showed 
probable cause for the arrest and prosecution 
and defendants were not liable; that (Landry 
J. doubting) if there was want of probable 
cause the evidence failed to connect the 
defendants with the prosecution and im
prisonment so as to make them responsible. 
Dennison v. The Canadian Pacific Railway, 
36, p. 250.

Malicious prosecution. Ratification of 
—Estoppel -In an action for false arrest 
and malicious prosecution, it appeared that 
one Cox, acting as cashier for the defendant 
company, believing that he had overpaid 
the plaintiff, an employee of the defendant 
company, caused him to be arrested by 
the defendant company in an action in the 
County Court.—The defendant company 
charged Cox with the shortage and made 
no demand upon the plaintiff for the amount 
and while it did not authorize Cox to issue 
the capias, it permitted the action to pro
ceed and paid the costs on judgment being 
given for the present plaintiff.— Held {per 
curiam), that the defendant company, by
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permitting its name to he used in tlu* action 
in the County court, was estopped from 
setting up that it did not authorize the 
action and arrest. Landry v. The Hathurst 
Lumber Co. Ltd., 14, p. 374.

Municipal corporation Police officer
—A city is not liable for the act of a police 
officer who unlawfully broke and entered the 
premises of the plaintiff and carried away 
therefrom certain intoxicating liquors there 
kept for sale by the plaintiff contrary to the 
prousions of the Canada Temperance Act 
although such officer had been specially 
appointed to see that the sa.d Act was 
enforced therein.—Where the servant of a 
municipal corporation does an act in which 
the corporation has no peculiar interest, 
and from which it derives no benefit in its 
corporate capacity, but which is done in 
pursuance of some statute fur the general 
welfare of the inhabitants of the community, 
such servant cannot be regarded as the agent 
of the corporation for whose wrongful 
acts it would be liable, and the doctrine of 
respondeat superior does not apply. Me- 
Cleave v. Cit\ of Moncton, 35 N. B. K., p. 
296; 32 S. C. R.. p. 106. Followed in 
Woodforde v. Town of Chatham, 37, p. 21.

Overseers of the poor Authority of 
individual overseer A physician who, by 
the direction of one of the overseers of the 
parish, renders professional services to an 
indigent person injured while a resident of 
the parish, can maintain an action for 
such services against the overseers of the 
parish in their corporate name.—While the 
overseers of the poor are a corporate body 
by statute it like other corporations must 
act through agents, and an agency to act 
in an emergency must be implied from the 
very nature of the duties imposed. Irvine 
v. Overseers Parish of Stanley, 37, p 572.

Petition for relief from taxes Where 
a petition is made and signed by the agent 
of the applicant, there ought to be evidence 
in the petition itself sufficient to satisfy the 
judge of the authority of the agent to sign 
the petition, for without that there is nothing 
to show that the petition is really that of 
the person named as petitioner (per Barker 
J.). K. v. Wilkinson, Ex parte Resti^ouche 
Salmon Club, 35, p. 541).

Power of attorney to receive surplus 
from foreclosure sale —Pending a suit 
for the foreclosure of a mortgage and sale 
of the mortgaged premises, the mortgagor 
executed ami delivered a writing in favor of 
a creditor authorizing him to collect, recover 
and receive, and apply on account of his 
debt, any surplus from the sale, anil declaring 
that the power might be exercised in the 
name of the grantor’s heirs, executors and 
administrators, and should not lx- revoked 
by his death.—The sale resulted in a surplus. 
—Before the sale the mortgagor died.— Held, 
that the writing was not an equitable assign
ment, but a power of attorney revocable

by the grantor's death. Ex parte Welch, 
2 Eq., p. 1211.

Railway station agent Signing ware
house receipts The Canadian Pacific R. 
way Co. allowed shippers over its road :■ 
store freight intended for shipment in it-, 
warehouse at St. Andrews free of charge, 
whether in transit, or i lending sale and 
distribution. McDonald, a packer of fish, 
had stored in the warehouse a large number 
of cases of sardines and clams for which he 
received negotiable warehouse receipts from 
the company’s station agent.—These re
ceipts McDonald, with the knowledge of 
the agent, hypothecated to the Canadian 
Bank of Commerce to secure advances.
It was arranged between the bank and the 
agent that none of the goods covered by these 
receipts should be shipped out without 
the release of the bank.—The agent, how
ever, at the instance of McDonald, allowed 
a large number of these cases to he shipped 
out without the knowledge or release of the 
bank.—In an action by the bank against 
the railway company (in which McDonald 
had been added as a third party on the 
application of the company) for the shortage 
of the goods warehoused.— Held (per curiam), 
affirming the judgment of McKeown J. 
that the issue of the negotiable warehouse 
receipts was intra vires the railway company 
in the conduct of its business and that the 
station agent was acting within the scope of his 
apparent authority in giving them. Cana
dian Pacific Railway Co. v. Canadian Rank 
of Commerce, 44, p. 130.

Ratification based on knowledge - A
city cannot make itself liable for the illegal 
act of a police officer unless it ratify and 
adopt the Act with a full knowledge of its 
illegality.—(per Tuck, Barker and (Iregory 
JJ., Hanington and Landry JJ. dissenting.) 
McCleave v. City of Moncton, 35, p. 296, 
confirmed 32 S. C. R.. 106; Woodford v. 
Town of Chatluim, 37, p. 21.

See also Foreman v. Seeley, 2 Eq., 341 post.

Solicitor acting for both parties Scope 
of each agency Defendant employed a 
solicitor to search the title to land he wished 
to acquire. He afterwards opened negotia
tion- with the plaintiff for its purchase. 
These negotiations were carried on through 
C., a mutual friend of the parties, to whom 
the defendant agreed to give a commission, 
in case the sale was completed.—An agree
ment for the sale of the property was drawn 
up by C. and executed by the plaintiff.— 
C. then employed the solicitor who had 
previously made the search to prepare the 
necessary conveyance.—Defendant paid for 
the property by giving the plaintiff an order 
for money due him by a municipality.— 
This order was drawn by the same solicitor 
at the request of the defendant and was 
afterwards taken by the solicitor to the 
plaintiff who endorsed it.—The solicitor then 
took the order to the secretary of the muni
cipality who gave him a cheque payable 
to the plaintiff's order.—He took the cheque
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i lie plaintiff, obtained her endorsement 
1 appropriated the proceeds.—Held, that 

evidence showed that the solicitor was 
nip for the plaintiff and she must bear 

loss .-Held, that if any agency existed 
ween the solicitor and the defendant, it 
nc to an end when the order given by the 
icndant to the plaintiff was endorsed by 
• and delivered to the municipality: this 
1er was an equitable assignment, which 
noved all control of the fund from the 
'endant and vested it in the- municipality 
trustee for the plaintiff. Cheesemnn v. 

tv el al, 42, p. 10!l, C. I).
Solicitor and client -Scope of autlior- 

itj Ratification Land tubject in niort- 
igr to secure a loan arranged through the 

i irtgagee’s solicitor was purchased by 
: i.iintiff.— On mortgagee’s death certain 
sunies of her estate were left by her ad
ministrator with the solicitor for investment, 
,md the solicitor opened up in his liooks an 

count with the estate.—The solicitor, 
without the knowledge or authority of 

it- administrator, required plaintiff to pay 
tlu- mortgage.—To raise the money plaintiff 
pave a mortgage to one J. who paid the money 
•u the solicitor, who credited the payment 
m the accounts of the estate in his books.

The money was never paid or accounted 
for to the administrator.—Some months 
afterwards he instructed the solicitor to get 
in the mortgage.—The solicitor died in- 
ulvcnt.--Held, that the relation of solicitor 

and client between the administrator and 
■lie solicitor did not authorize the latter to 
receive payment of the mortgage; that an 

< xpress authority for the purpose or an 
authority implied from a course of dealing 
between the parties, neither of which existed 
here, was necessary: that the subsequent 
authority did not operate as a ratification 
uf the payment, for ratification must be 
based on knowledge and that the plaintiff 
must bear the loss. Foreman v. Seeley, 
2 Eq., p. 341.

Solicitor and client Power to demand 
costs on behalf of client. —See H. v. 
Fonten, Ex parte Kinnie, 43, p. 299.

Warranty Authority of agent to give
An agent of an incori»orated company 

employed to sell farm machinery, carnages 
ami harness, who during the term of his 
agency—a jicriod of about two and a half 
years—sold two or three horses for his prin
cipal, is not authorised on a sale of a horse 
for his principal to give a warranty, and 
a verdict founded on an implied authority 
to give the alleged warrantv was set aside. 
-A verdict for damages for breach of a 

warranty cannot lx- sustained on the ground 
that the jury might have assessed the like 
damage on the evidence adduced in an 
action of deceit. Gallant v. The Lounsbury 
Co. Ltd., 44, p. 225.

4. Rights and Liabilities of Principal and 
Agents as against Third Persons. 

Admissions by agent—How far bind
ing on principal —'Where on a time contract

the agents of both parties checked up the 
time and agreed thereon, but included 
periods for which there was no obligation 
to pay under the contract, the admission 
by the agent could not create a liability 
against his principal 'per Barker J>. Con
nolly v. The City o' Saint John, 36, p. 411 
at 419.

Estoppel Question for finding by
jury—The jury found that the plaintiff 
made a contract with one F. as agent of 
the defendant, and also made the following 
finding: “Did defendant knowingly permit 
F. to so deal with the public as to lead the 
plaintiff to infer that he (F) had authority 
to make contracts binding on the defendantl

Yes."—Held, insufficient to constitute 
an estoppel ami that evidence did not war
rant the finding that the contract was 
made with F. as agent and not as principal. 
Giberson v. The Toronto Construction Co. 
Ltd., 40, p. 309.

Insurance company Whether company 
can be fixed with knowledge of agent as 
to nature of risk ami value of insured pro
perty. See Guimond v. Fidelity Phénix 
Fire Ins. Co., 41, p. 145.

Insurance company Knowledge of 
agent re ownership of land on which 
Insured building stands—See Le Bell v. 
The Norwich Union Fire Insurance Society, 
14, i' fit*.

Liability for criminal act of agent —
The principal may be convicted under the 
Canada Temperance Act for selling liquor 
although his agent who actually made the 
sale is unknown, ami therefore cannot be 
convicted. Ex parte Johnson, 39, p. 73.

See also title INTOXICATING LIQUORS.

5. Miscellaneous.

Accounting to principal Refusal of 
agent Interest -Costfh An agent refusing 
to give an account and pay over balance is 
chargeable with interest —Costs disallowed 
to an estate agent of preparing a receipt 
containing schedule of leases and securities 
delivered up to the principal.—Costs of 
suit against an agent for an account ordered 
to be paid by him where he had disregarded 
requests for an account, and had filed an 
improper account in the suit. Simonds v. 
Coster, 3 Eq., p. 329.

Accounting Remittances by register
ed mail Upon a plea of payment to a count 
for money had and received the burden of 
proof is on the defendant and the payment 
must be proved beyond a reasonable doubt. 
—Money actually sent by registered mail 
would, in the absence of instructions to the 
contrary, be a discharge to the agent in 
making remittances to his principal, though 
the money was lost in transit. (Per Barker 
C. J. at 548). Massey Harris Co. Ltd. 
v. Merrithew, 39, p. 544.
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Agents right of indemnity for illegal

act -The plaintiff agreed, subject to the 
general control of defendant, to act as 
manager of defendant's hotel, situate in the 
city of M. where the Canada Temperance 
Act is in force.—At the request of defendant, 
plaintiff purchased in his own name in the 
city of Saint John, intoxicating liquor to 
be supplied to the hotel guests and sold at 
the bar.—There was no proof that the vendor 
knew that the Canada Temperance Act was 
in force in M.— Held, that having knowledge 
that the liquor was to be disposed of con
trary to law, tlic plaintiff could not recover 
from defendant on her promise, express or 
implied, to pay or indemnify him against 
payment for the liquor. Wilkins v. Wallace, 
38, p. 80.

Director of company Action by, a- 
gainst company The right of the princi
pal to bring a bill against the agent rests 
upon the trust and confidence reposed in 
the agent, but the agent puts no such trust 
or confidence in the principal. -Therefore 
a director of a company cannot file a bill 
against the company for an accounting of 
moneys received by the company unless 
special circumstances arc shown—Pugsiey 
v. The Arty Urunswck Coal «V Railirav Co. 
et al, 4 Kq., p. 327 ; 40 N. B. R., p. ftlft.

Express company- Liability of agent 
personally for offences against Canada 
Temperance Act The agent of an express 
company in the county of XV. where the 
Canada Temperance Act was in force, in 
the ordinary course of business, delivered 
a parcel containing intoxicating liquor to 
the person to whom it wa« addressed, and 
collected from him the price thereof, the 
liquor, by the buyer's instructions, having 
1 fen sent to him by express ('. (). I). The 
sale of the liquor was effected at a place 
outside of the county of XV. Held (per 
Tuck (". |., Hanington, Barker and McLeod 
JJ., Landry J.duhitante), that the agent could 
not be convicted of selling intoxicating 
liquor contrary to the provisions of the 
s«ud act. R. v. Cahill, Ex parte Teen holm, 
3.1, p. 240.

Extra provincial company ‘’Resident 
agent” The plaintiff company, an un
licensed extra provincial corporation, sold 
absolutely to the defendant, a corporation 
within New Brunswick, at Bloomfield in the 
state of New Jersey, two car loads of its 
Empire cream separators to be delivered 
F. 11. B. at Sussex and Saint John. Defend
ant company to have the exclusive right 
of sale in certain named counties and under
taking not to sell or handle any other sep
arators in said counties. The defendant 
company advcitised itself in New Brunswick 
as the sole agent of the separators, with the 
consent and at the expense of the plaintiff. 
— Held [per Tuck C. J. and McLeod J., 
Landry J. doubting and Hanington J. dis
senting), that the defendant was the resident 
agent oj the plaintiff in New Brunswick. 
The Empire Cream Separator Co. Ltd. v. The 
Maritime Piiry Co. Ltd., 3S, p. 300.

Guarantee of rent by agent -Con
sideration for Defendant acting as plain
tiff's agent in renting a farm, leased farm 
to tenant for three years, the rent lieing 
payable at the end of each half year. 
Plaintiff's instructions to defendant were 
that the rent should l>c payable in advance. 
—Defendant subsequently guaranteed the

(payment of the rent.— lield, defendant not 
iable for the rent in default, there being no 

consideration for his guarantee, as plaintiff 
failed to prove that the guarantee was 
given to induce him to accept the tenancy 
thus created, or that he had accepted the 
same in consequence of defendant’s guarantee. 
Lunt v. Perley, 44, p. 430, C. D.

Sale by principal to agent— Conceal
ment by agent of material facts- An
agent for sale being in a position of trust, 
cannot himself purchase from his principal 
without first communicating to Mi en 
plover all facts within his knowledge which 
he should reasonably expect would influence 
hi principal if aware of them in either 
deciding not to sell to the agent, or in deter
mining the price at which he would sell. 
—Defendant was acting as plaintiff's agent 
for the sale of certain timber.—Defendant 
withheld from plaintiff an offer of $3f>0, which 
he had received for the timber.—Plaintiff 
offered to sell the timber to defendant for 
$22.r>,00. Defendant made counter offer 
of $200.00 stating that this was the 1>est 
offer he hail had in the past for it.—Plaintiff 
then accepted defendant's offer.—Defendant 
resold the lumlx'r some three years after
wards for $000 Held, that the defendant 
was bound to account to the plaintiff, for 
difference between the amount paid for 
the lumber and the amount for which it was 
sold, on the ground that the agent had not 
disclosed to his principal all the facts within 
his knowledge that might have influenced 
the principal in selling. Lunt v. Perley, 
44, p. 430, C. D.

PRINCIPAL AND SURETY.
Composition deed The plaintiff's credi

tors under a composition deed sought to 
recover from the sureties of the compounding 
debtor an instalment based on the debt 
signed for, which was greater than the debt 
they were entitled to rank for according to 
the schedule of creditors attached to the 
composition deed. Held, that the plaintiff- 
were not precluded from recovering on the 
ground that there had been a variation of 
the contract. Mellick et al v. Crosweiner 
et al, 38, p. 73.

Consideration for guaranty Defendant 
acting as plaintiff's agent in renting a farm, 
leased farm to tenant for three years, the 
rent being payable at the end of each half 
year.—Plaintiff's instructions to defendant 
were that the rent should be payable in 
advance.- Defendant subsequently guaran 
teed the payment of the rent.— Held, de
fendant not liable for the rent in default,
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•here I icing no consideration for his guar
antee, as plaintiff failed to prove that the 
guarantee xvas given to induce him to accept 
the tenancy thus created, or that he had 
accepted the same in consequence of defend
ant’s guarantee. Lunt v. Perle\, 44, p. 
13».

Kndorser of Promissory Note Notice of 
dishonor. -Sec BILLS OF EXCHANGE.

Guarantor or Principal Debtor —
-■re IF. II. Thorne & Company, Limited v. 

Muslin, 37, N. B. R.p. 163.37S.C. R , p. 532.

Letter of guarantee (Conditional sale 
thereunder Failure to file lien—The
defendants wrote the plaintiff the following 
letter; “As the C. Co. of W. New Brunswick, 
desires to make purchases from you, therefore 
to open a line of credit with you, we declare 
that in consideration of your complying with 
their request we hereby bind and oblige our- 
•elves, jointly and severally, as principal 
debtors with them towards you to the 
amount of $1,000 for purchases they may 
now make from you at any time, as also 
for any notes given in settlement thereof 
by them or for any balance due thereon 
to the extent of the aforesaid sum of $1000.

Held, (1) that this was a guarantee and 
not a mere offer to guarantee, ami the 
defendants were liable thereon to the extent 
of $1,000 but not for interest beyond the 
-um of $1,000; (2) that it imposed no limit 
on the amount of credit which the plaintiff 
should give to the C. Co.—In the agreement 
for sale it was stipulated that the “title, 
ownership or right of possession" of the 
goods should remain with the plaintiff until 
fully paid for m money.—It was understood, 
however, that the C. Co. should sell the 
goods and could give a good title to them.

Held, that this was a sale within the guar
antee and that the C. Co. was not acting 
as the agent of the plaintiff and the fact that 
the agreement of sale had not liven filed 
under the Act respecting Conditional Sales 
of Chattels, C. S. 1903, v. 143 was no defence 
to an action on the guarantee, the defendants 
not having been damaged by failure to file. 
A'. N. He ne v <V Co. Ltd. v. Birmingham el al, 
39, p. 311.

Voluntary conveyance from father to 
sons Father not In debt but liable as
surety In 18»I, K. S., a farmer, deceased, 
agreed with two of his sons, in consideration 
"f their remaining on the farm and support
ing him and their mother, and paying to 
their two sisters $1,000 each, that the farm 
and his personal propery should be theirs- 
The farm consisted of adjoining pieces of 
land, each worth about $3,200. Subse
quently the sons paid about $3,000 in paying 
off balances of purchase money due on 
the farm, paid $2,000 to the sister, sun- 
ported the father and mother. -On July 
», 1H»», the father, in performance of the 
agreement, conveyed the farm to the sons 
for an expressed consideration of one dollar. 
—At that time he was not in debt, but he

was surety with others for loans amounting 
to $14,000 to a company, of which he and 
they were directors, the last loan being for 
$3,000, and made June 7, IN»». On May 3, 
1901, the company went into liquidation, and 
the amount for which the directors were 
sureties was paid by them except E. S.— 
In a suit by them to set aside the conveyance 
as fraudulent, and void under the Slat. 13 
Eliz., e. à, held that the bill should be dis
missed. Baird v. Slipp, 3 Eq., p. 258.

PRIVILEGE.
Judge of the Supreme Court -A judge 

of the Supreme Court has no privilege against 
an attachment for any contempt which is 
of a criminal and not of a civil kind.—The 
process of attachment which may be issued 
under the provisions of see. 30 of 59 Viet., 
c. 2N, against a judgment debtor for con
tempt of an order calling upon him to appear 
and lie examined orally as to any and what 
property he has which by law is liable to 
he taken in execution, is punitive or criminal 
in its nature, therefore a judge of the Supreme 
Court can not protect himself by his privi
lege against an attachment issued against 
him for refusing to obey such an order.—■ 
(Per Tuck C. J., Landry and Barker JJ.) 
Ex parte VanWart, 35, p. 78.

Officer of Superior Court —The arrest 
of a person having privilege by reason of 
his being an officer of a Superior Court, under 
an execution issuing out of the City Court 
of S. is not void, nor does such privilege 
afford any defence in an action on a limit 
bond entered into by such officer in order 
to obtain his discharge. Dihhlee v. Fry, 
35, p. 282.

.Solicitor Sec SOLICITOR.

QUO WARRANTO.
Alderman disqualified by Act of In

corporation -The City of Moncton Incor
poration Act, 53 Viet., c. fiO, s. ti, provides 
that no person shall be qualified to act as 
alderman “who has any interest in any con
tract made with the council," and where 
an alderman of the city was shown to be 
a member of a linn occupying a market 
stall owned by the city anil holding a butcher’s 
license from the city, which license could be 
cancelled by the City Council for violation 
of the market by-laws, the Court granted 
a writ of quo warranto calling on the alderman 
to show by what authority he exercised his 
office. Ex parte Gallagher-. In re Fryers, 41, 
p. 545.

Pilots, Restraining The pilots for the 
district of Miramichi having resigned, the 
defendants were appointe*! pilots for the 
district by the pilotage commissioners. -An 
injunction was sought to restrain the defend
ants from acting as pilots under licenses 
granted to them by the commissioners, on 
the grounds (1) that their appointments
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were not made by by-law confirmed by tin* 
Governor General in Council, and published 
in the Ga'.ette as required by the Pilotage 
Act, R. S. t\, e. SO, s. 15 id); (2) that under 
that Act the commissioners fixed by regu
lation a standard of qualification for a pilot, 
and that the defendants were not examined 
as to their competency ; (3) that the defend
ants were not ap|xiinted at a regularly called 
meeting of the commissioners, or by the 
commissioners acting together as a body.

A pilot appointed under the Act is appoint
ed during good behaviour for a term not less 
than two years. Held, that the office of 
pilot being a public and substantive inde
pendent office, and its source being immediate
ly, if not mediately, from the Crown, and 
as the objections related to the validity of 
the defendants’ appointments, and as there 
was no pretence that the appointments were 
made colora hi y and not in good faith, the 
remedy, if any, was not by injunction but 
by information in the nature of a quo war
ranto. Ally General v. Miller, 2 Eq., p. 2H.

Practice, Order 52 An information in 
the nature of a quo warranto at the instance 
of a private relator is an “action" within 
the meaning of (). LI I, of the Judicature 
Act, 1909, and a motion for a rule must be 
made to the Court on previous notice to tin- 
parties affected thereby, and not by an 
ex parte nation for a rule nisi.—A judge 
at chambers has no power to grant an order 
nisi for an information in the nature of a 
quo warranto. Ex parte Murchie, Re Levesque, 
12. | - 541

Remedy, Different, Provided by by-law
—The Court will not grant a rule for a quo 
warranto calling upon county councillors 
to show by what authority they exercise 
the office of councillors of a parish on the 
ground of fraudulent ami improper prac
tices in making up the voters' list and in 
receiving and counting the ballots where 
the by-laws of the county provide that 
such matters may be investigated and 
determined on petition to the council. Ex 
parte Nadeau, 42, p. 473.

RAILWAYS
Animals Killed on Track.

See NEGLIGENCE.
Injuries to Passengers, Servants, etc.

See NEGLIGENCE.

Accident Quantum of Damages A
railway company is liable to an action at 
the suit of one injured in an accident while 
a passenger in the company’s train for 
damages and pecuniary loss consequent upon 
a fright resulting in a shock to the nervous 
system causing physical injury if the fright 
was the result of the accident and was reason
able and natural. Kirkpalriek v. The Cana
dian Pacific Rwy. Co., 35, p. 598.

Board of Railway Commissioners Sec 
Meagher v. C. P. R., 42, p. 40, post (Siding.)

Canadian Government Railways 
Freight Action W. shipped two trunk 
bv the Intercolonial Railway and received 
a bill of lading in which she was named a- 
consignee. -The railway agent delivered the 
trunks to another party on demand and 
without presentation of the bill of lading.

VV. sued the Government Railways man
aging Ixiard in a County Court, under 9-10 
Edw. VII, (I)om.), e. 20, for damages caused 
by the loss of the trunks, alleging negligence 
and recovered judgment. On appeal Held, 
there was sufficient evidence of negligence 
on the part of the rail wav agent. The cause 
of action was the breach of duty by negli
gently misdelivering plaintiff’s goods, and 
therefore plaintiff was entitled to sue in a 
County Court, under 9-10 Edw. VII, (I)om.) 
c. 20. While the Crown in its operation of 
the Intercolonial Railway is not subject to 
the common law in regard to carriers, it is 
made liable for negligence of its servants on 
the Intercolonial Railway, resulting in loss 
of goods, by the Government Railway Act, 
R. S. C. 1900, c. 30, and the Act 9-10, 
Edw. VII, (Dom.) c. 19, s. 1, amending the 
Exchequer Court Act, R. S. C. 1900, c. 140.

(Per White J.), this was a case of negligent 
misfeasance and the cause of action could 
be maintained without relying on or proving 
a contract. The Government Railways Man
aging Hoard, v. Williams, 41, p. 108.

Canadian Government Railways— 
Handcuffing passengers In order to jus- 
t.ify a condut tor under rule 136 of the "Rules 
and Regulations for Government Railways" 
in arresting a passenger, there must be evi
dence that he was annoying other passengers 
and abusive language to the conductor is not 
in itself evidence of such annoyance.—The 
circumstances of this case did not justify 
the defendant handcuffing the plaintiff.

Held (per Barry and McKeown JJ.), a 
conductor may handcuff only when a prisoner 
has attempted to escape, or it is necessary in 
order to prevent him doing so .— Held (per 
Barker (\ J., Landry and White JJ.), a con
ductor might be justified in using handcuffs 
for the protection of passengers. McAllister 
v. Johnson, 40, p. 73.

Constable, False arrest by Liability 
of company In an action for malicious 
prosecution and falsi- imprisonment, it was 
proved on the trial that the plaintiff and one 
L. were fellow passengers on the defendants’ 
road.—L. complained to an officer of the 
company that a revolver had lieen stolen from 
his valise. -The plaintiff had lx-en seen by an 
official of the defendant company at one of 
the stations to take something from L.’s 
valise. -L. made a charge of theft against 
the plaintiff, and he was arrested by a con
stable appointed by the government on the 
recommendation of the defendants, and 
employed by them for duty on their road and 
paid by them.—The prosecution was carried 
>>n by L. but at the instance and with the 
assistance of the officer making the arrest 
and other constables in the employment of

5
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it* defendants. —After an investigation by 
. magistrate the plaintiff was discharged.

Held (per Tuck C. .)., Hanington, Landry, 
Barker, McLeod ami Gregory JJ.), that t he
x'idence showed probàliie cause for the 

arrest and prosecution, and defendants were 
not liable.—That (Landry J. doubting) if 
there was want of probable cause the evi
dence failed to connect the defendants with 
the prosecution and imprisonment so as to 
make them responsible. Dennison v. The 
i 'madian Purifie Railway, 3I>, p. 250.

(Construction, Damage from Defend
ants were contractors engaged in building a 
portion of the National Transcontinental 
Railway in New Brunswick. —In the course 
of their work a locomotive was used and 
sparks escaping from it set lire to the plain
tiff’s timber lands.—These lands were held 
under license from the Crown. In an action 
for damage to the timber the jury found 
negligence on the part of the defendants in 
not providing proper apparatus to prevent 
escape of sparks. Held, (1) plaintiff as 
licensee could maintain an action for damage 
to the timber; (2), this damage was caused 
by reason of the construction of a railway and 

. 306 of the Railway Act providing “that all 
actions or suits for indemnity for any damages 
or injury sustained by reason of the con
struction or operation of the railway shall 
he commenced within one year" applies. 
West v. Corbett et al, 41, p. 420.

Construction of railways - Diverting 
highways -By section 5, sub-section 7 of 
the Government Railways Act, 44 Viet., 
c. 25, (D), the minister of railways has full 
power and authority ‘‘to make or construct 
in, upon, across, under or over any land, 
streets, hills, valleys, roads, railways or 
tramroads, canals, rivers, brooks, streams, 
lakes or other waters, such temporary or 
permanent inclined planes, embankments, 
cuttings, aqueducts, bridges, roads, sidings, 
ways, passages, conduits, drains, piers, arches 
or other works as he may think proper."— 
And by sub-section 8, “to alter the course of 
any river, canal, brook, stream or water 
course, and to divert or alter as well temporar
ily as jiermanently the course of any such 
rivers, streams of water, roads, streets or 
ways, or raise or sink the level of the same, 
in order to carry them over or under, on the 
level of, or by the side of, the railway, as 
he may think proper, but liefore discon
tinuing or altering any public road, he shall 
substitute another convenient road in lieu 
thereof, and the land theretofore used for 
any road, or part of a road, so discontinued, 
may lx- transferred by the Minister to. and 
shall thereafter become the property of the 
owner of the land of which it originally formed a 
I .art"- : Section 49 of the Act provides that “Tin- 
railway shall not be carried along an existing 
highway, but merely cross the same in the 
line of the railway, unless leave has been 
obtained from the proper municipal or local 
authority therefor, and no obstruction of 
such highway with the works shall be made

662
without turning the Highway so as to leave 
an open and good passage for carriages, 
and on the completion of the works, replac
ing the highway; but in either case, the 
rail itself, provided it does not rise above or 
sink below the surface of the road more than 
one inch, shall not lx» deemed an obstruc
tion.-Provided always, that this section 
shall not limit or interfere with the powers 
of the minister to divert or alter any road, 
street or way, where another convenient 
road is substituted in lieu thereof, as provided 
in the eighth sub-section of section five." 
Held, that by section 5, sub-sections 7 and 
8, power is given to construct a railroad on, 
along and over a highway to the extent of 
occupying the whole of it and not merely 
alongside of it, and that section 49 does not 
limit this power. Attorney General .V. B. v. 
Minister of Railways and Canals et al, Eq. 
Cas., p. 272.

Freight See The Government Railways 
Managing Board v. Williams supra (Can. 
Govt. Rwys.)

l ease of railway Breach of conditions 
-Remedy —By an agreement the plaintiffs 

were to lease their line of railway to the 
defendants upon the condition, inter alia, 
that the defendants would run a passenger 
train each way each day lietween stations 
A. and B.—The lease was not executed, but 
the defendants went into possession of and 
operated the line.—The plaintiffs alleged in 
their bill that at the time of the agreement, 
as was known to the defendants, they were 
under contract with the government of New 
Brunswick to run a passenger train each 
way each day between A. and B., but the 
contract was not set out in full.—In 1897 
a lease was executed by the plaintiffs and 
defendants by which it was provided that 
the defendants would run a passenger train 
one way each day between A. and B., “and 
if and whenever it may be necessary to do 
so in order to exonerate the (plaintiffs) from 
its liability to the government of New Bruns
wick then the (defendants) will run at least 
one train carrying passengers each way each 
day."—On July 31, 1899, the Attorney- 
General of New Brunswick gave notice to 
the plaintiffs that their contract with respect 
to running a passenger train each way each 
day between A. and B. must be enforced, 
but no further proceedings with respect to 
the matter were taken by the government, 
though the defendants continued to run a 
.assenger train but one way each day.— 
t diil not appear whether the notice of the 

Attorney-General might not have been given 
at the plaintiffs' instance.—On a motion for 
an interlocutory mandatory injunction in 
this suit which was brought to compel the 
defendants to run a passenger train each 
way each day lietwecn A. and B., held, 
that no case was made out for relief by man
datory injunction, which will only be granted 
where necessary for the prevention of serious 
damage, and that the question raised was 
merely one of pecuniary damages lietween
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the plaintiffs and defendants, for which the 
defendants were well able to account to 
the plaintiffs, and which by the lease of 1S97 
the plaintiffs had agreed to accept in event 
of their liability, if any, to the government 
and that it «lid not appear that such liability 
hail arisen. Tobique Valley Railway Co. 
v. Canadian Pacific Railway Co., 2 Eq., p. 
195.

National Transcontinental Railway
The commissioners ai ting under the National 
Transcontinental Railway (3 Ed. VII, c. 71) 
are entitled to apply for and obtain under 
the Expropriation Act (R. S. C. 1900, c. 143, 
s. 21) a warrant for the possession of land 
expropriated for the purposes of the railway, 
irrespective of whether the damages have 
been paid or not. In re the National Trans
continental Railway, Ex parte Bouchard, 3N, 
p. 34tl.

Railway Act i.Dom). 1903, not retro
active The Railway Act, 1KHK (I)), after 
providing that a railway may secure its 
debentures by a mortgage upon the whole 
of such property, assets, rents and revenues 
of the company as are described in the 
mortgage, provides that such rents and reve
nues shall lie subject in the first instance 
to the payment of the working expenditure 
of tin railway. By the Railway Act, 1903 
(1).), the lien is enlarged to apply to the 
property and assets of the company, in 
addition to its rents and revenues. A 
mortgage b> the defendant . made in 1807, 
was foreclosed ami the property sold, the 
irocecds being paid into Court. In a claim 
or a lien thereon in priority to the mortgagee 

for working expenditure made after the 
commencement of the Act of 1903, held, 
that the lien under the Act of 1903 was not 
retroactive, and that as the mortgage was 
given under the Act of 1SHS, the lien was 
limited to rents ami revenues, ami did not 
apply to the fund in Court. Barnhill v. 
The Hampton and Saint Martins Railway 
Co., 3 Eq., p. 371.

Railway Act (N. B.), C. S. 190.1. c. 91 
Arbitrator, Appointment of sole A judge 
of the County Court alone has jurisdiction 
to appoint a sole arbitrator to determine 
the value of lands taken or required under 
the provisions of the New Brunswick Rail
way Act, except when he is personally in
terested in the lands, in which case a judge 
of the Supreme Court has such jurisdiction. 
-When an owner of land omits to name an 

arbitrator in expropriation proceedings after 
notice is served on him as required by the 
New Brunswick Railway Act, a sole arbi
trator cannot be npjiointcd by any judge 
until notice of the intended application 
for such appointment has first been given 
to the land owner. Saint John and Quebec 
Rwy. Co. v. Anderson, 43, p. 31, C. I).

Railway Act tN. B.), C. S. 1903, c. 91 
Award by arbitrators—In an application 
under O. XIV of the Judicature Act for 
leave to enter final judgment in an action

6Ü4

on an award for the value of land expro
priated by a railway company pursuant to 
the Railway Act, C. S. 1903, c. 91, it war- 
objected that the award was bad, because 
the arbitrators had not been sworn by a 
justice of the peace for the county in which 
the lands lie as required by s. 17 i7) of the 
Act. They had been sworn by a person, who 
was not in fact a justice, but was a com
missioner for taking affidavits.—At the com
mencement of the proceedings before the 
arbitrators it was stated in good faith that 
the arbitrators had been properlv sworn be
fore a justice for the county, and that state
ment was dictated by the counsel for the 
company to the stenographer, and, with the 
consent of the counsel tor the other side, 
entered on the record.— Held (per White 
and Crockett JJ.), that the statutory pro
vision requiring the arbitrators to be sworn 
might be waived and the defendant com
pany is estopped or precluded from objecting 
on that ground by what took place before 
the arbitrators. îleld iper Barry J.), that 
the statutory provision requiring the arbi
trators to be sworn is a condition precedent 
to their jurisdiction, and want of jurisdic- 
Mi.n can not l><- waived by admission, not 
can jurisdiction be conferred by estoppel.

Held (per White J.), that an appeal having 
been taken from the award ana the parties 
on the hearing having agreed that iÇ the 
judge on appeal should come to the con
clusion that i he award ought to be set aside 
he should make a new award on the evidence 
before him, an award made on this agreement 
is binding even though the award of the 
arbitrators is a nullity.— Held (per Barry 
J.), that the original award, having been 
made by a tribunal without jurisdiction, 
there was no legal evidence upon which 
the judge on appeal could base an award. 
— Held (per White J.), that under s. 8 (28) 
of (\ S. 1903, c. I, it is sufficient if the oath 
required by the Railway Act is admin
istered by any of the persons authorised 
by that sub-section. Held (per Barry J.), 
that as the legislature has expressly or 
by clear inference provided that the oath 
should be administered by a designated 
person, no other person hail authority to 
administer it. Held iper White J.), where 
the defence disclosed in answer to an appli
cation for leave to enter final judgment under 
O. XIV, is a pure question of law, it is proper 
under the conditions existing in this province 
for a judge at chamliers to decide the ques
tion and avoid the delay and expense of 
a trial. Turney v. The Saint John and 
Quebec Railway Co., 42, p. 557.

Railway Act (N. 11.), C. S. 1903, c. 91
—Awards There is no appeal from a de
cision of a judge sitting on appeal from 
an award under s. 17 (20) of the New Bruns
wick Railway Act, C. S. 1903, c. 91. Saint 
John and Quebec Railway Co. v. Bull, 42,
p. 212.

Railway Act iN. B.i, C. S. 1903, c. 91
Mortgagee's Interests An agreement by 

a mortgagor to convey lands under s. 14
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uf the New Brunswick Railway Act, C. S. 
1903, c. 91, docs not bind the mortgagee 
of such lands.—Landry J. doubting.—Pro
ceedings based on a notice under s. 17, 
sub-s. 27, of the New Brunswick Railway 
Act, which has not been served on a mort
gagee as ordered by the Court, will be set 
aside on application of the mortgagee. 
In re Reardon and The Saint John and Quebec 
Railway, Ex parle Shea, 42, p. 244.

Railway Act (N. B.), 4 Geo. V., c. 32— 
Award -On an appeal from an award made 
under the New Brunswick Railway Act, 
C. S. 1903, c. 91, as amended by 4 tieo. V.,

32 (1914), awarding the respondent 810,000 
for land taken for appellant's right of way 
through respondent's property, known as 
the Victoria Mill property, in the city of 
Fredericton, anil as compensation for (lam- 
ages. —The appellate company in January, 
1912, located its right of way through the 
property, and in the latter part of June, or 
curly in July of that year, began work and 
tiled its plans and book of reference and 
published the notice required by the Act.— 
At this time and for a number of years prior 
thereto the Scott Lumber Company, sub
ject to a lien of the Bank of Nova Scotia, 
was the owner of the property.—The milling 
business upon the property had been sus
pended or discontinued and the lumber 
company and the bank were seeking to sell 
the property to satisfy the bank's claim.— 
On July 17th, 1912, the respondent obtained 
an option on the property and ultimately 
on December 12th of the same year pur
chased it with knowledge of the expropria
tion.—In 1913 the respondent made sub
stantial changes in the mill, discarding much 
of the machinery and erected practically 
a new mill with a different equipment, 
increasing its capacity from ten million 
feet to fifteen million feet per season and 
greatly improved and enhanced the value 
of the property in other respects.—The 
appellant gave evidence before the arbi
trators, placing the market value of the mill 
property and site at the time of the purchase 
(>y respondent at f 10,000.- The respondent 
gave no evidence of the value of the property 
before or at the time of the purchase, but 
claimed and gave evidence of the value 
of the land taken and damages for the injury 
suffered amounting to 877,000. The arbi
trators in their award gave no reasons for 
their award and did not show how the 
amount awarded was arrived at.— Held, 
that the principle upon which the com
pensation and damage should have been 
awarded would he the market value, in
cluding the practical potential value of the 
•and t:iknn, tr* «lie Scott Lumber Company 
at the time of the filing of the plans and book 
of reference, and reasonable compensation 
for damage caused without taking into 
consideration—as the arbitrators must have 
done—values and elements of compensation 
to the owners incident to the property at 
the time of the award; and the award must be 
reduced to S.r>,.r>0().—The Court on an appeal 
from an award will not hear the reasons

fitiO

or principles by which the arbitrators were 
guided or governed in making the award 
where the award contained no reasons and 
none were deposited with the award or given 
to the parties at the time it was signed or 
delivered. The Sainl John and Quebec Rail
way Co. v. Fraser Ltd., 43, p. 388.

Railway Act (N. B.), 4 Geo. V., c. 32
Award, appeal from—The time allowed 

for appealing from an award under 4 Geo. 
V., c. 32 (An Act to amend the New Bruns
wick Railway Act, C. S. 1903, c. 91) may be 
enlarged on an application made after the 
expiration of the time allowed by the Act, 
under ( >. 04, r. 7, but such application 
should be "ii notice under O. 82, r. 3, and 
not ex parle. In re The New Brunswick 
Railway A cl, 43, p. 188.

Receiver's certificate made first Hen 
on property -In a debenture-holders' suit 
to enforce their security which was against 
all the property of a railway company, 
receivers appointed to operate and manage 
the railway and business of the company, 
and maintain the road and rolling stock 
were empowered to borrow a limited sum on 
receivers' certificates made a first charge on 
the company’s property, in priority to the 
debenture security, to pay expenses incurred 
by them in necessary repairs, and in operating 
the road. Sage v. The Shore Line Railway 
Co., 2 Eq., p. 321.

Right of way. Agreement re —Con
struction-Specific performance -A rail
way company started expropriation pro
ceedings to acquire a right of way across an 
intervale farm owned by the plaintiffs; 
subsequently the parties came to a verbal 
agreement, that the proceedings would be 
abandoned and the plaintiffs would convey 
to the company the land required for five 
hundred dollars, provided it would construct 
a culvert in the railway embankment where 
it crossed the plaintiff’s interval, in order 
that iiic spring freshets might continue to 
freely overflow the same.—In case the com
pany did not care to construct the culvert, 
the plaintiffs asked one thousand dollars 
more for their land.—The location of the 
culvert was to be selected by the plaintiffs. 
—The company's agent visited the farm and 
set out stakes where the plaintiffs wanted 
the culvert located. Nothing was said as 
to the kind of culvert except that it was to 
be big enough to let the water flow through, 
and no arrangement was made about its 
maintenance.—The plaintiffs executed a 
deed for the right of way in which the con
sideration was stated to be one dollar, and 
were paid the five hundred dollars agreed 
upon.- The embankment was constructed 
across the interval hut an opening left 
at the space marked for the culvert.—Later 
the company decided not to build the culvert 
hut fill in this space.—On an action for speci
fic performance, held, that the agreement 
was sufficiently certain to allow a decree 
to lie made; that the defendant should 
construct and maintain the culvert; that
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adequate relief could not be given the 
plaintiffs by awarding damages; that the 
defendant would be given the option of 
paying one thousand dollars in lieu of the 
performance of the contract, as this was 
the amount asked for by the plaintiffs 
if the culvert was not constructed.—After 
agreement was entered into between plain
tiffs and defendant for the construction 
of a culvert in a proposed railway embank
ment where it crossed the plaintiff's farm, 
the plaintiffs executed a deed of the right 
of way which contained the following clause: 
"And the grantors further release the rail
way company from all claims and demands 
for severance and depreciation arising out 
of the taking or expropriation by the rail
way company of the said lands, and the 
construction, maintenance and operation 
thereon of a line of railway and other works." 
—The company claimed that it was released 
from any claim which might arise from its 
failure to construct the culvert by this clause 
in it deed. //<•/«/, that the effect of this 
clause .va ; '•> release the company from such 
damages only as were necessarily conse
quent upon the authorized severance, and 
that the damage complained of was un
necessary and could be avoided by the 
defendant carrying out its agreement for 
the construction of the culvert. Whit- 
combe v. Saint John and Quebec Railway 
Co. 43, p. 42, C. D.

Right of way Presumption re expro
priation—The'Woodstock Railway Company 
was incorporated by 27 Viet., c. 57, by which 
Act it is given power to expre ; land 
for a right of way of ninety-nine feet in 
width and provision is made for the assess
ment and payment of damages. In 1871, 
the company built their main track on a 
strip fourteen feet in width but there was 
no evidence that any damages had been 
assessed or paid. -The defendant company 
acquired the rights of the Woodstock Rail
way Company and in 18112 laid side tracks 
adjoining the fourteen foot strip and within 
the ninety-nine feet allowed by the Act 
27 Viet., c. 57. In May, 1911, the plaintiff
brought an action of trespass for laying the 
side tracks on this land. Held, the Court 
would not presume from the occupation of 
the fourteen foot strip that the Woodstock 
Railway Company took jxissession of the 
whole width of ninety-nine feet which it 
was entitled to expropriate.—Trespassing 
on the plaintiff's land by putting tracks 
thereon is not an injury or damage "sus
tained by reason of the construction or 
operation of the railway," and therefore 
tne limitation of one year for bringing action 
provided by s. 306 of the Railway Act, R. S. 
C. 1906, c. 37, does not apply. The damage 
by such trespass is continuous and therefore 
the plaintiffs are entitled to recover damages, 
for six years previous to bringing the action 
under s. 306 of the Railway Act. Carr et 
al v. Canadian Pacific Rwy. Co., 41, p. 225 
Affirmed 15 D. L. R. 295.

Right of way - Trespass Statute of 
Limitations -The defendant company in
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the year 1890, took possession of a piece of 
land claimed by plaintiff and bu.lt its line 
of railway across it, and fenced it on both 
sides of the track, and immediately thereafter 
began running its trains over the said track, 
and have continued to do so ever since.- 
The plaintiff saw what was going on and 
assisted in the building of the railway, but 
made no objection to its construction or 
the running of the trains until 1905, when 
this action was brought.— Held (per Han- 
ington, l>andry and Gregory JJ.), that the 
defendant in running its trains across the 
land was committing a continuing trespass 
and the plaintiff was entitled to recover for 
the damage sustained for the six years pre
ceding the commencement of the action.
— Held (per McLeod J.), that the trespass, 
if any, was not a continuing trespass but 
was completed when the road was built 
in 1890, when and within six years the plain
tiff might have recovered all the damages 
inc.dent to the trespass which was now 
barred by the Statute of Limitations.— 
Held (per Tuck C. J.), that the evidence 
showed no possession in the plaintiff, or, if 
it did, plaintiff was bound by his acquies
cence and could not maintain trespass.— 
(On appeal, 38 S. C. R. 230, Tuck C. J. up
held.) Clair v. The Temiscouata Railway 
Co., 37, p. 608.

“Right of way clearing" Kvldence of 
meaning A contract in writing made for 
clearing the right of way of a railway con
tained a clause under which the plaintiff 
agreed "to do and complete all the right of 
way, clearing between stations 490 and 714 
in conformity with the specifications" for 
thirty dollars per acre.— Held, that ex
trinsic evidence was properly admitted to 
show that amongst railway contractors and 
on railway construction work the words 
"right of way clearing" hud acquired a 
special anil technical meaning, and applied 
only to land requiring to be cleared anil not 
to the full area of the right of way. Laine 
et al, v. Kennedy et al, 43, p. 173.

Siding, Prescriptive right to use of—
Plaintiff shipped produce direct from his 
warehouse over defendant's public siding for 
thirty-five years.—In order to provide in
creased accommodation, defendant in Septem- 
lier, 1910, moved the siding some thirty feet 
away. Plaintiff applied to the board of rail
way commissioners for Canada to compel the 
defendant to provide a siding to his ware
house, and a consent order was made by 
the Board that the defendant move plaintiff's 
warehouse to a site near the siding in its 
new position.—This was done in May, 1911. 
—In an action for damages for depriving 
plaintiff of reasonable facilities between 
September and May; after verdict for 
the pluintiff, held, plaintiff could not acquire 
a prescriptive right to the use of the siding.
— Held (per Barker C. J., McLeod and White 
JJ, Landry and Barry JJ. dissenting), the 
board of railway commissioners has exclu
sive jurisdiction to determine whether a 
railway has provided reasonable accom-

5
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laudation and facilities fur traffic us required 
!iy ss. 284 and 317 of the Railway Act, R. S. C. 
1900, c. 37, and there being no finding 
of the board that the plaintiff had been 
wrongfully deprived of such accommodation 
or facilities he cannot recover in this action

Canadian Northern Railway Co. v. Robin
son (1911) A. C. 73!) distinguished.— Held 
(,per Barker C. J. and White J.). there is no 
finding and no evidence to support a finding 
by the jury that defendant wrongfully refused 
or neglected to provide plaintiff with reason
able facilities for his traffic. -A consent order 
represents the agreement of the parties 
thereto and nut the judgment of the Court 
making the order.— Held (per Umdry and 
Barry J J.), the costs of application to the 
board of railway commissioners having 
been refused by the lioanl cannot be re
covered in any other Court. Meagher v. 
Canadian Pacific Rwy. Co., 42, p. 4Ü.

Station agent, Powers of Warehouse 
receipt —The appellant allowed shippers 
over its road to store freight intended for 
shipment in its warehouse at St. Andrews 
free of charge, whether in transit, or pending 
■-ale and distribution. -McDonald, a packer 
of fish, had stored in the warehouse a large 
number of cases of sardines and clams for 
which he received negotiable warehouse 
receipts from the company's station agent. 
-These receipts McDonald, with the know

ledge of the agent, hypothecated to the 
Canadian Bank of Commerce to secure 
advances.—It was arranged between the 
bank and the agent that none of the goods 
covered by these receipts should be shipped 
out without the release of the bank. —The 
agent, however, at the instance of McDonald, 
allowed a large number of these cases to 
be shipped out without the knowledge or 
release of the bank.—In an action by the 
bank against the railway company (in which 
McDonald had been added as a third party 
on the application of the company) for the 
shortage of the goods warehoused, held 
(per curiam), affirming the judgment of 
McKeown J., that the issue of the negotiable 
warehouse receipts was intra vires the rail
way company in the conduct of its business 
and that the station agent was acting within 
the scope of his apparent authority in giving 
them.—That the railway company was 
entitled to claim against McDonald for 
contribution to the amount recovered by the 
bank against it for the value of any go<xls 
shipped out at the request of McDonald, 
warehoused subject to the receipts endorsed 
to the bank by McDonald. Canadian 
Pacific Rwy. Co. v. Canadian Bank of Com
merce, 44, p. 130.

Valley Railroad, 4 Geo. V., c. 10, 
e. 18, Construction of—All that part of 
s. 18, of 4 Geo. V., c. 10, "An Act providing 
further aid for the construction of a line of 
railway along the valley of the Saint John 
river" which precedes the last eight lines, 
apply only to monies obtained from the 
sale of bonds under the said Act, and the 
provincial treasurer is only required under
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i. is oi the said Act to retain out <-i such 
monies in respect of indebtedness of the 
company authorized to construct and com
plete the railway and the authority of the 
treasurer to retain does not extend to in
debtedness of subcontractors and others 
due or accruing due at the passing of the 
Act for which the company is not liable 
notwithstanding that such indebtedness was 
for actual work of construction and for 
wages, materials and supplies that have gone 
into the construction. The Saint John and 

Quebec Rwy. Co. v. The Hibbard Co. Ltd. et 
al, 43, p. 508.

Warehouse receipts See Canadian Pac
ific Rwy. Co. v. Canadian Bank of Commerce, 
44, p. 130, supra (Station Agent.)

Workmen's Compensation Act, C. S. 
1903, c. 146 “Quarrying"—Making a 
rock cutting in the construction of a railway 
road bed is not "quarrying" within the mean
ing of the Workmen's Corrqiensation Act, 
C. S. 1903, c. 14(1, even though the rock 
removed is used to build the road bed. 
Henry v. Malcolm, 39, p. 74.

RECEIVER
Commission allowed—While, as a gen

eral rule, a commission of five per cent, 
on receipts is allowed to a receiver appointed 
by the Court, the allowance will be increased 
where unusual work is required, or dim
inished where the receipts are large or the 
trouble in their collection is insignificant. 
Hall v. Slipp, F.x parte Stephen B. Appleby, 
Receiver, 1 Eq., p. 37.

Company winding up- Dispute with 
liquidator Where debenture-holders in a 
suit against a company to enforce their 
mortgage security obtained the appointment 
of a receiver before, hut subsequently to an 
application for, an order to wind up the 
company, and there was a dispute between 
the receiver and the liquidator in the winding- 
up as to what property was conveyed by 
the mortgage, and the liquidator obtained 
liberty to dispute in the suit the validity 
of the mortgage, the Court declined to dis
charge the receiver, or to appoint the liqui
dator receiver in his place.—Order appointing 
receiver in a del>enturc-holders' suit varied 
by limiting property to he received by him 
to property oonveyed by their mortgage 
security. Bank of Montreal v. The Maritime 
Sulphite Fibre Co. Ltd., 2 Eq., p. 328.

Fraudulent conveyances—See Black v. 
Moore, 2 Eq., p. 98.

Loan by receiver. Priority of—In a
debenture-holders’ suit to enforce their 
security, which was against all the property 
of a railway company, receivers appointed 
to operate and manage the railway and busi
ness of the company, and maintain the road 
and rolling stock, were empowered to borrow 
a limited sum on receivers' certificates mada 
a first charge on the company's property,
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in priority to the debenture security, to 
pay expenses incurred by them in necessary 
repairs, and in operating the road. Sage 
v. The Shore Line Rwy. Co., 2 Eq., p. 321.

REFERENCE
See PRACTICE.

REGISTRY LAWS
Assignment of mortgage. Whether 

registry notice of A. gave H. a mortgage 
on land to secure payment of A.'s l>ond held 
by B. -Subsequently A. sold the equity of 
redemption to C. and B. assigned the lx>nd 
and mortgage to the plaintiff by a registered 
transfer. Afterwards C\ obtained an ad
vance of money from 1). by a mortgage of 
the equity of redemption, the money being 
applied by I). to paying B. the amount of 
the original mortgage, and B. discharged 
the mortgage on the records. Neither C. 
nor I). had notice of the assignment of the 
bond and mortgage to the plaintiff. —In a 
suit by the plaintiff for the foreclosure and 
sale of the mortgaged premises, held, that 
payment by A. or his assigns to B. of the 
indebtedness owing upon the bond without 
notice of the assignment of the bond and 
mortgage to the friaintiff entitled A. or his 
assigns to a reconveyance of the mortgaged 
premises, and that the registration of the 
assignment of the mortgage did not affect 
A. or his assigns with notice. Lawton 
v. Houe et al, Eq. Cas., p. 191.

Bond to Crown—A bond given by a 
county secretary-treasurer to the Queen 
for the due performance of his duties as 
such officer, is a first lien on all the real 
estate of the obligor from the date of the 
execution of the bond, and takes preced
ence of executions and mortgages issued or 
executed respectively at a date or dates 
subsequent to that of the bond.- The rights 
and remedies of mortgagees and execution 
creditors, whose mortgages, judgments or 
executions were executed, signed, issued, 
or handed to the sheriff respectively after 
the making of or breach of said bond, arc 
postponed until all moneys due by virtue 
of the bond and in consequence of a breach 
have been fully paid anti satisfied. R. v. 
Sixewright, 34, p. 144.

Certified copy of ante nuptial con
tract not capable of registration By an
ante-nuptial contract entered into in Quebec, 
the intending husband endowed his future 
wife in a sum of money as a dower prefixed 
chargeable at once upon his property in 
New Brunswick.—The contract was exe
cuted in Quebec before a notary.—A copy 
of the contract certified to by the notary 
was registered in Madawaska County.- 
Subsequently to its registration, a mortgage 
by the husband of his real estate in Mada
waska county to the plaintiff was registered 
in that county.—The plaintiff was a pur
chaser for value and had no notice of the

ante-nuptial contract.—Held, that as tin 
Registry Act, c. 74, C. S., provides only 
for the registration of an original instrument, 
except in certain cases, the cony of tin 
marnage contract was improperly on the 
records and the marriage contract was n>> 
entitled to priority over the plaintiff’s mutt 
gage. Murchie v. Theriault, 1 Eq , p. 588.

Crown land license. Interest in
In 1893, one M purchased at a public 
crown land sale a license to cut lumber on 
a block of land, and a license was issued 
to him dated September 1st, 1893, to remain 
in force until August 1st, 1894. By the 
crown land regulations incorjxirated in the 
license, the license might l>c assigned by 
writing, the assignor to give notice thereof 
to the surveyor-general and the assignment 
to take effect from the date at which such 
notice should lx* received at the Crown Land 
office. Licensees who paid their stum page 
dues by August 1st in each year were en
titled to annual renewals for such part of 
the ground held by them as might at the 
first day of July in each year be vacant and 
unapplied for, on payment of the mileage 
thereon on or before the first day of August, 
and such renewals could be for 24 years from 
August 1st, 1894. -Previous to the above 
sale, one L. being desirous of securing certain 
lumber privileges in a part of the area in
cluded in the license to M. entered into an 
agreement with him that he (M.) should buy 
in the block, and afterwards secure these 
privileges to L.— Held, that the license 
purchased by M. did not convey an interest 
in land and therefore it could be assigned 
without an instrument under seal registered 
in the county where the land was situate. 
Lauchlan v. Prescott, 1 Eq., p. 406.

Defective acknowledgment to execu
tion See The Tobique Salmon Club v. Mc
Donald, 36, p. 589.

l.ien—Registry is not necessary to perfect 
a lien as between the parties themselves. 
Good v. The Nepisiguit Lumber Co. Ltd.,

Memorial of judgment —A memorial 
of judgment when registered, or a writ of 
execution when filed with the sheriff, only 
affects such interest in land as the debtor 
then has, and therefore does not postpone the 
title of a trustee thereto under a creditors' 
deed previously executed by a number of 
the creditors though not registered.— 
Property, including a lot of land, was con
veyed by A. to B. by deed in trust for the 
former's creditors.—The deed was executed 
by some of the creditors and was then re
gistered. It was subsequently discovered 
that the certificate of acknowledgment was 
defective, and a new certificate was endorsed 
on the deed.—Between the date of regis
tration and the endorsement of the second 
certificate a creditor obtained and registered 
a judgment against the debtor and seized 
the land under a writ of fi. fa. A sale of the 
land being advertised by the sheriff, the
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trustee filed a bill praying for a declaration 
of his title, and as consequential relief for 
an injunction.— Held, that the trustee's 
title to the land was not displaced by either 
the registered judgment or the writ of exe
cution, and that he was entitled to the 
declaration prayod for. Trueman v. Wood- 
worth el al, 1 Hep, p. 83.

Mortgage on u«granted land Effect
of registering A squatter upon Crown 
land, which he had partly cleared, and upon 
which he had built a house, gave a registered 
mortgage of it in 1H74 for value, and in 1881 
conveyed the equity of redemption by 
registered deed to the mortgagee, remaining 
in occupation of the land as tenant.—In 
1868 a son of the squatter, having no know
ledge of the mortgage or deed, or that his 
father occupied the land as a tenant, obtained 
a grant of the land from the Crown. 
Held, that lie should not be declared a 
trustee of the land for the purchaser from 
the father. Semble, that s. lilt of the Registre 
Act, f>7 Viet., c. 20 iC. S. ,. 1 "> 1, s. 06) 
by which it is provided that “the registration 
of any instrument under this Act shall con
stitute notice of the instrument to all persons 
claiming any interest in the lands subsequent 
to such registration" does not apply to an 
instrument not properly on the registry, 
such as a conveyance of Crown land by a 
squatter. Robin, Collas <(• Co. Ltd. v. Ther
iault, 3 Eq., p. 14.

Also that the Registry Act of 181)4 was 
not retroactive, and as the instruments 
claimed under had been registered in 1874 
and 1881 respectively they could not claim 
the benefits of an act not then in force. Id.

Notice -Section 61) of the Registry Act, 
57 Viet., c. 20, providing that the regis
tration of any instrument under the Act 
shall constitute notice of the instrument to 
all persons claiming any interest in the land 
subsequent to such registration, notwith
standing any defect in the proof for regis
tration does not apply where the registration 
is a nullity, as where the proof of the execu
tion required by the Act is wanting. Munhie 
v. Theriault, 1 Eq. p. 588.

Notice Unregistered deed, but
reference in registered mortgage A part 
uf a lot of land was sold to the plaintiff by 
M. by deed, which the plaintiff neglected 
to register.—Subsequently M. mortgaged 
by registered conveyance the remainder of 
'iii' 1"! tu s. |*he description in the mort
gage of the land followed the original de
scription of the whole lot, but excepted the 
jKirtion sold and conveyed by the said M. 
to C. (the plaintiff). Subsequently M. sold 
and conveyed by registered deed for valuable 
consideration the whole lot of land to the 
defendant, who had notice of the mortgage, 
but not of its contents. By Act 57 Viet.,

. 20, s. 21), an unregistered conveyance 
shall be fraudulent and void against a sub- 
sequent purchaser for valuable consideration

whose conveyance is previously registered.
By section 01) of the Act the registration 

of any instrument under the Act shall con
stitute notice of the instrument to all per
sons claiming any interest in the lands sub
sequent to such registration.— Held, that 
by the act the registration of the mortgage 
constituted actual notice of its contents to 
the defendant, whose title therefore should 
lie postponed to the plaintiff's. ’Carroll 
v. Rogers, 2 Eq., p. 151).

Followed in Robin Collas &• Co. Ltd. v. 
Theriault, 3 Eq., p. 14.

Priority of equities A married woman 
owning leasehold land as her separate estate, 
agreed by parol with A. that in consideration 
of his building a house thereon, she would 
secure him by a mortgage of the premises, 
and the house was accordingly built. Subse
quently she became indebted to the plaintiffs 
and they obtained a decree charging her 
separate estate with their debt.—The decree 
was never registered. -After the decree, she 
gave a mortgage to A. in accordance with her 
agreement with him, and the mortgage was 
duly registered. In a petition by A. to have 
the mortgage declared a valid charge upon 
the property in priority to the plaintiffs* 
decree, held, that the plaintiffs decree must 
be postponed to the equities existing against 
the property in favour of A. at the time of 
the decree. In re The Petition of William 
O'. Bateman, Chute et al v. Amelia G rat ten 
et al, Eq. Cas., p. 538.

Priority of registration Innocent 
purchaser It is not a deed of quit-claim 
where the grantor remises, releases, and 
quit-claims unto the grantee, his heirs and 
assigns, a lot of land, and covenants that 
the land is free from incumbrances made 
by him, and that he will warrant and defend 
the same to the grantee, his heirs and assigns, 
against the demands of all persons claiming 
by or through the grantor; and the grantee 
under such a deed, if registered, will not 
be postponed under the Registry Act, 57 
Viet., c. 20, to the equities of a prior pur
chaser, < f which he had no notice. Bourque 
v. Chappell, 2 Eq., p. 187.

Unrecorded deed See Cairns v. Hors- 
man, 35, p. 436.

REPLEVIN
Affidavit on behalf of Incorporated 

company -In an action for the recovery 
of personal property the affidavit made by 
the manager of an incorporated company 
under (). 63, r. 1, as amended by 3 Geo. V., 
c. 23, s. 15 (Acts of 1913) under which 
the sheriff seized the property, which stated 
that he had personal knowledge of the facts 
deposed to, is sufficient without stating his 
means of knowledge.—The Halifax Banking 
Co. v. Smith (1886 ) 25 N. B. R. 610followed. 
The Dalhousie Lumber Co. Ltd. v. Walker, 
U, p si
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Assignment of bond -An assignment of 
a replevin bond must be under seal.—Semble, 
a new trial will not be granted to the plain
tiff in an action on a replevin lx>nd where 
the breach is that the replevin suit was not 
prosecuted with effect and without delay, 
since only nominal damages could be re
covered, the goods not having been removed. 
Landry v. Stir et et al, 39, p. 356.

Chattel unlawfully detained Coun
terclaim In an action under (). 63 for 
the recovery of a piano unlawfully detained 
the defendant counter-claimed for damages 
for breach of contract.—The judge directed 
the jury that the subject matter of the 
counter-claim was res judicata and was not 
to be considered, and directed a general 
verdict for the plaintiff.—Notwithstanding 
this direction the jury found a verdict for 
the defendant for $300.— Held, that the 
trial judge was right in disregarding the 
verdict and in ordering a verdict to be 
entered for the plaintiff for the return of the 
piano and on the counter-claim. Amherst 
Pianos Ltd. v. Adney, 44, p. 7.

Claim of property Canada Temper
ance Act -Liquor consigned to McK. was 
seized under a search warrant issued under 
part II of the Canada Temperance Act, 
K. S. C. 1900, c. 152, s. 130, on information 
of a liquor license inspector and given into 
C.'s custody for safe keeping.—The warrant 
was issued by the proper officer and was 
regular and valid on its face.—McK. replevied 
the goods from C. who put in a claim of 
property under C. S. 1903, e. Ill, s. 301. 
— Held, teversing the judgment of the 
County Court judge, that C was entitled 
to retain possession of the liquor until it 
should l>c disposed of according to law, such 
possession being necessary to the carrying 
out of the act.— Semble, an appeal lies direct 
to the Supreme Court from the judgment of 
a Countv Court judge on a claim of property 
under C. S. 19(H), e. Ill, s. 301. Me Keen v. 
Colpitis, 39, p. 250.

Claim of property -The defendant, out 
of whose possession goods are replevied, is 
entitled to succeed on a claim of absolute 
property under the Supreme Court Act, 
C. S. 1903, c. Ill, s. 301, where no evidence 
of possession or property is given by the 
plaintiff. Mitchell v. Davis, 39, p. 486.

The fact that the goods are in custodia legis 
when replevied cannot be urged by the 
plaintiff as an objection to the defendant 
putting in a claim of property under s. 301, 
the plaintiff having caused the writ to issue. 
Id.

Execution for taxes “In custodia 
legis" -A writ of replevin brought to 
try the legality of an assessment for taxes, and 
the execution issued thereon, l>oth of which 
were claimed to be void for want of juris
diction, will not be set aside on a summary 
application on the ground that at the time 
the goods were replevied they were in the

custody of the law, unless the proof is satis 
factory that all the conditions necessary to 
give jurisdiction have been fulfilled. Mac- 
Monagle v. Campbell, 35, p. 625.

Ix>gs of. property of which deed had 
been given as security The defendant 
applied to the Crown Land Department for 
a grant of lot No. 50, range 1 in the Blue 
Bell Tract (so called) in the County ol 
Victoria under the regulations of the Depart
ment as applied to that tract. Being in 
possession and having complied with most 
of the regulations he agreed in writing with 
the plaintiff to cut and deliver to him 1(H),000 
superficial feet of lumber during the logging 
season of 1914 off the said lot under terms 
set out in the contract. ( >ne clause provided 
that "all logs cut by the defendant or that 
he may have cut for him to apply to this 
contract.”—Defendant also gave plaintiff a 
quit claim deed of the lot to secure him for 
any supplies furnished or cash advanced, 
and plaintiff gave defendant a written 
memorandum agreeing to recall the quit 
claim deed providing satisfactory arrange 
ments were made to cover defendant's 
indebtedness.—Another clause in the con
tract provided if the contract was not pro
gressing satisfactorily to the plaintiff he 
might, on forty-eight hours notice to the 
defendant, take over the operation and 
complete it.—The defendant, having con
tracted with Donald Fraser Jr. to get for 
him 50,(HH) feet of lumber off said lot 50 
and having cut a quantity of lumber in 
pursuance of this contract, the plaintiff 
replevied the lumber cut for Fraser and took 
over the operation under defendant’s contract 
with him, claiming (a) That as against the 
defendant he was entitled as the absolute 
owner of the land to everything on it and 
defendant had no right to dispose of any 
of the lumber to third parties; (b) that even 
if he did not own the land, that under the 
terms of his contract with the defendant 
he was entitled to all the lumlier the defendant 
cut off lot 50 during the season of 1914, at 
the price agreed upon.- Held, on appeal 
affirming the judgment of McKeown J., 
that the quit claim deed and memorandum 
given therewith must lie taken together 
and constituted in effect a mortgage to 
secure any indebtedness from the defendant 
to the plaintiff on the completion of the 
contract, and as the defendant had tendered 
the amount due any lien the plaintiff had 
by reason thereof was extinguished. That 
under the contract the defendant was 
Ixntnd to supply lumber only to the extent 
of KH),(MH) superficial feet cut to the plaintiff’s 
contract, and plaintiff was not entitled 
to the Fraser logs. McLaughlin v. Tomp- 
kint, 44, p. 240.

Pleading — Impeaching landlord's
title— A replication which impeaches the 
lessor's title to the demised premises, pleaded 
in answer to a plea of non cepit in an action 
of replevin of goods illegally distrained is 
bad on demurrer.— Held {per Tuck C. J., 
Hanington and McLeod JJ.)—Held {per
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Barker and Gregory JJ.), the replication 
should have Been objected to by an appli
cation to strike it out. McLean v. Green, 
37, p. 204.

Practice A writ of replevin, in which 
the defendant is described by the initial 
letter only of his Christian name is bad 
and will be set aside upon application being 
made to a judge in chambers.—The writ 
will likewise be set aside where the replevin 
bond has been executed by one surety only.— 
Semble, that a replevin bond that does not 
follow the form prescribed by the Statute 
is bad.—(Per Tuck C. J., Hanington, Landry 
and McLeod JJ., Van Wart J. dissenting.) 
Hubbard v. Young et al, 34, p. 041.

Practice -Time for reply In replevin 
the time for the plaintiff to reply to the 
defendants’ plea is ten and not twenty 
days. MacMonagle v. Campbell, 36, p. 468.

See also LANDLORD AND TENANT, 
RENT AND DI > TkL.

REVENUE
Penalties — Ownership - A penalty 

imposed by the police magistrate of the 
City of Saint John for harbouring smuggled 
goods under section 197 of the Customs Act 
(R. S. C., c. 32) forms part of the consolidated 
revenue of Canada, and is payable to the 
receiver-general, and not to the chamberlain 
of the city of Saint John under 52 Viet., 
c. 27, s. 50.—The local legislature would 
have no power to deal with this matter 
nor do they profess to do so. R. v. Mc
Carthy, 38, p. 41.

RULES OF COURT
Michaelmas Term, 1837, rr. 6, 7 and 8

-/« Re Clifford B. Deacon, 36, p. 3.

Hilary Term, 1848—In the jurat of an 
affidavit of a marksman, upon which a rule 
has been obtained, instead of the words 
“he (or who) seemed perfectly to understand 
the same,” were the following: “seemed 
fully to understand the same."— Held, suf
ficient. Ex parte Allain, 35, p. 107.

Hilary Term, 1875—An order to commit 
for breach of an injunction will not be set 
aside on the ground that the copy of the 
decree served on which the notice of the 
motion for the order was based was not 
indorsed as is required by rule 3 of Hilary 
Term, 1875, and as the original decree filed 
in the Registrar’s office is indorsed. Turn- 
bull Real Estate Co. v. Segee et al, 42, p. 625.

Easter Term, 1887—In the matter of 
an election petition under the Dominion 
Controverted Elections Act, held, (1) that 
the failure to file for the petitioner a copy of 
the preliminary objections to the petition 
(R. S. C., c. 9, s. 12, N. B. General Rules 
of the Election Court, Easter Term, 1887, 12) 
was waived by the taking of subsequent

proceedings before raising the question, but, 
in any case, it was only an irregularity that 
could be amended, and the respondent was 
allowed to file such copy nunc pro tunc. 
Alexander v. McAllister, 34, p. 163.

Hilary Term, 1894—An application for 
judgment, as in case of a nonsuit for not 
proceeding to trial according to notice was 
refused on the usual terms, though the 
affidavit in answer had not 1>een served 
pursuant to the rule of Hilary term, 1894. 
Frederick v. Gibson, 36, p. 364.

Michaelmas Term, 1899, r. 7—The
specific grounds upon which a certiorari 
is granted must, under rule 7 Mich 1899. 
be stated, and a general statement, i. e. 
“also all other grounds taken at the hearing 
in the Court below” is objectionable.—(Per 
Hanington, Landry, Barker, McLeod and 
Gregory JJ.) R. v. Wilkinson, Ex parte 
Restigouche Salmon Club, 35, p. 538.

The Court may allow new grounds to be 
added on showing cause against an order 
nisi to quash an order dismissing an appeal 
from a conviction under the Criminal Code 
granted under the rule of Court of Michael
mas term, 1899, although the rule requires 
the ground to be stated in the order. R. v. 
Wedderburn, Ex parte Sprague, 36, p. 213.

An order nisi granted by a single judge 
under rule 7 of the General Rules of Michael
mas term, 1899, if not entered to show cause 
will on proof of service be made absolute, 
and the Court will not consider and deter
mine the sufficiency of the grounds on which 
the order was granted. R. v. Ritchie, Ex 
parte Sandall, 37, p. 206.

Michaelmas Term, 1899—Quaere, wheth
er the stay of proceedings in the form of 
order given by Rules of Court, Michaelmas 
Term, 1899, for a certiorari expires on the 
return of the rule nisi to quash. Ex parte 
Melanson, 39, p. 8.

An order for certiorari granted under 
Rules of Court, Michaelmas Term, 1899, 
must make the writ returnable at the term 
of the Court next following the date of the 
order. Ex parte Kay. In re Hogan et al, 
39, p. 54.

Under the rule of Michaelmas term, 1899, 
the grounds for certiorari must be stated 
specifically so that the other party may 
know the exact points relied on.—(Per 
Barker C. J.) R. v. Kay, Ex parte Stevens 
39, p. 2.

See also R. v. Forbes, Ex parte Dean, 36, 
p. 580.

The Court refused to discharge a rule nisi 
to quash an order for review removed by 
certiorari granted in term on objection 
that it did not as required under the rules 
of Michaelmas term, 1899, direct within 
what time and upon whom the rule and affi-
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davits upon which it was granted should 
be served. (McLeod J. dissenting.; R. 
v. Wilson, Ex parte Hums, 37, p. 050.

Rules of 1909 < >n the hearing of a peti
tion under the Workmen's Compensation 
Act, the judge may, in the exercise of his 
discretion, apply any of the rules of the 
Supreme Court, 1909, which he may consider 
applicable to the circumstances of the case 
and is not confined to rules eiusdem generis 
with the subjects dealt with by the rules 
specially referred to in the Act. In re 
Merritt v. The Saint John Street Railway, 
42, p. 007.

County Court—See Brenan v. Hopkins 
et al, 39, p. 230.

Value of opinion given by Court ques
tioned. if rules not adhered to See
The Municipality of the City and County 
of Saint John v. The Hoard of Valuators for 
the City and County of Saint John, 43, p. 309.

SALE OF GOODS
1. Action for Price.
2. Auction Sales.
3. Conditional Sales.
4. Contract.
5. Delivery.
6. Description of Goods.
7. False Representations.
8. Property Passing.
9. Rescission of Contract.

10. Specific Articles.
11. Statute of Frauds.
12. Title to Goods.
13. Warranty.
14. Weights and Measures.
Authority of Agent—See PRINCIPAL

AND AGENT.
Prescription See LIMITATION OF 

ACTIONS.
Principal and Agent — See PRINCIPAL 

AND AGENT.

1. Action for Price.

Contract partially carried out- -Quan
tum meruit Damages for breach
E. agreed to sell to W. a complete bottling 
plant, consisting of machinery and a certain 
number of bottles for $900.00.-- The ma
chinery and a small part of the bottles were 
delivered and some of the machinery was 
affixed to W.’s building.—W. paid E. $500. 
—In an action by E. to recover the balance 
of the purchase price, the trial judge held 
that the contract was entire and failure to

deliver substantially the full number ot 
bottles would prevent E. from recovering 
anything.—lie --ntered a verdict for W. but 
disallowed W.’s set off for breach of contract.

-Held, E. was entitled to recover the value 
of the machinery and bottles delivered ami 
W. was to recover damages, if any, for non- 
completion of the contract, and, as there 
were no findings on either point, there 
should be a new trial. Etnack et al v. Woods 
et al, 39, p. 111.

Findings by jury In an action involving 
issues of warranty on a sale of chattels, 
failure of consideration and fraudulent 
misrepresentations, where the questions sub
mitted to the jury did not cover all the 
material issues raised by the pleadings and 
the answers of the jury to those submitted 
were unsatisfactory, and where the plaintiff 
must have failed in part but for an amendment 
allowed on the motion to set aside the 
verdict entered for the defendant and enter 
a verdict for the plaintiff, a new trial was 
granted without costs. Robertson v. Norton. 
44, p. 49.

Implied sale Rendering bill -Con
version of goods without protest by 
owner Estoppel. The plaintiff agreed to 
sell 40 feet of curbing stone to one P. who 
had a contract to place curb stones in the 
town of W.—Prior to this agreement, the 
town, with the plaintiff's knowledge, but 
without any authority or permission on his 
part except such as can be implied from 
the fact that he saw the town's servants 
taking the stone and made no protest or 
objection, had taken away and made use 
of 174 feet of plaintiff's curbing stone.— 
The plaintiff sent a bill for all the stone to 
P. but P. refused to pay the plaintiff for 
more than 40 feet. -The plaintiff then sued 
the town in trover for conversion of 174 feet 
of stone.— Held, that the bill rendered P. 
could not establish a sale to him in the 
face of the evidence that his purchase was 
for 40 feet only and that he did not consent 
directly or impliedly to the taking and using 
of the additional amount, therefore a verdict 
was ordered for the value of 134 feet. Fisher 
v. Town of Woodstock, 39, p. 192.

Oak timber, Contract for Whether 
warranted or not On April 19, 1907, 
defendants wrote plaintiffs asking the price 
of oak timber of certain specifications stating: 
“we want this for heavy engine foundation 
work, must be well seasoned, free from wane, 
shakes and dry rot."—April 22, plaintiffs 
replied : “price of $1)0 per M., purchaser 
paying for the full survey.—Will saw it and 
charge for time it takes.—If you have a 
rotary, think you would do better to cut 
it yourself.”—On the same day defendants 
sent plaintiffs specifications for an additional 
lot and on April 24th sent an order for one 
piece for a boat keel and order No. 1120 for 
51 pieces "to be well seasoned and free 
from wanes, shakes and dry rots, and to 
be well and evenly sawn”; also wrote a 
letter asking for new quotation of price
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including sawing, and stated "presuming 

ou will quote a price in this manner we 
are enclosing order for the first lot enquired 
for. . . ."—April 27, the defendants 
sent another order No. 1149 for 07 pieces 
to be "well and evenly sawn, and" free from 
hakes and wane, suitable for car repairs."

April 29, the plaintiffs wrote: “Will cost 
•ou $60 per M. full survey of what is in 

the timber. Will saw it and charge for the 
time it takes. —The only way we will sell 
this oak is for the purchaser to take all risks 
of it turning out good or bad in sawing."— 
April 30, the defendants wrote plaintiffs 
to saw up two or three of the large sticks 
into sizes on the first order and then advise 
what the loss was and the cost of re-sawing. 

—The plaintiffs sawed two logs and shipped 
the pieces to the defendants May 4th. — 
The cost proved to be about $105 per M.— 
On May 11 a telephone conversation took 
place in which, according to evidence for 
the plaintiffs it was stated that the oak sawn 
was good, and that the rest would run 
about the same, but no guarantee of quality 
was made, while, according to the evidence 
for the defendants, the plaintiffs stated that 
the logs sawn were of good quality and that 
they would be a fair average of all the oak, 
and the defendants told the plaintiffs to go 
ahead with the orders on that basis.—On 
the same day the defendants wrote "con
firming our conversation of this morning 
please go ahead with our orders Nos. 1120 
and 1149.”—There was evidence that the 
plaintiffs requested the defendants to send 
a man over to inspect the oak timber, and 
also that it is impossible by inspecting oak 
in the square to tell whether it is good or 
bail inside.—The plaintiffs sawed the oak 
to the dimensions ordered and shipped it, 
hut all excepting the piece for the boat keel 
was rejected by the defendants on the 
ground that it vvas unsuitable for the pur
poses for which it was ordered and was not 
free from wane, shakes and dry rot.— Held, 
sustaining the judgment of the trial judge, 
that the defendants bought the oak in the 
stick, agreeing to pay $60 per M. for it, 
and the cost of sawing; that there was no 
warranty of quality by the plaintiffs, and 
that the plaintiffs were entitled to recover 
the purchase price. F. E. Sayre <(• Co. Ltd. 
v. Rhodes Curry A Co. Ltd., 39, p. 150.

Pleading -Misrepresentation Rem
edy on warranty—In an action in the 
County Court on a promissory note given 
by the defendant to the plaintiff for the 
balance of the purchase money for a boat 
sold by the plaintiff to the defendant, the 
defendant pleaded the general issue and 
gave notice of two defences: (a) no considera
tion; (b) fraud and misrepresentation.— 
At the trial without a jury the judge found 
there was misrepresentation as to the age 
of the boat but that there was no fraud 
as defendant had protected himself by a 
warranty and did not rely upon the plain
tiff's statement in respect to the boat's age; 
and held that under the pleadings the de
fendant could not avail himself of the breach

of warranty in answer to the action on the 
note.—Held, that the trial judge having 
found that there was no fraud, the verdict 
on the pleadings was right for the amount 
of the note and interest, and defendant’s 
remedy was by cross action. Losier v. 
Mallay, 43, p. 364.

Setting up breach of warranty—In
an action for goods sold and delivered a 
breach of warranty may be set up by way 
of counterclaim or given in evidence under 
the general issue in reduction of damages. 
Neil v. Balmain et al, 41, p. 429

Tot re warranty Conditions prece
dent to action- Pleading—During nego
tiations for the sale of two standard stokers 
for use in the defendant's brewery, warranted 
to give certain results in the saving of fuel, 
etc., a contract was submitted to the defend
ant in which a particular test called the 
evaporation test was specified to be applied 
to determine whether the stokers would 
produce the guaranteed results.—The de
fendant refused to be bound by the specified 
test, and the proviso was struck out and 
the contract signed, making a proviso for 
the test as follows: "To determine that 
these guarantees arc lived up to and the 
same quality of coal is used and the same 
load is being carried, tests are to be made 
under ordinary running conditions on hand 
and stoker fired boilers.”—The stokers were 
installed and defendant refused to pay for 
them, alleging that they did not fulfil the 
guarantee.—Plaintiffs brought this action 
declaring on the common counts for goods 
sold and delivered, etc.—The pleas were 
never indebted, and a special plea that 
the stokers did not fulfil the guarantees. 
—Defendant made two tests without ref
erence to the plaintiffs and the result ac
cording to these was that no such economy 
in fuel was effected as the contract required. 
—He refused to allow the plaintiffs to make 
the evaporation test, claiming that test was 
excluded from the contract.—In answer to 
questions the jury found that the defendant's 
tests were not fair and proper under the 
contract, and that the tests that the plaintiffs 
apply were better tests than the defendant’s, 
and that no proper tests were ever made.— 
In answer to other questions they say they 
are unable to answer whether the test spoken 
of in the contract was to be by evaporation, 
as claimed by the plaintiffs, or by weighing 
the coal, as claimed by the defendant.—On 
these answers a verdict was entered for the 
defendant.—Held fper Tuck C. J., Landry 
and Barker JJ.), that the verdict was im
properly entered; that while all the findings 
are in favor of the plaintiffs, no verdict can 
be entered for them on the pleadings, as 
there is no allegation of waiver or proof that 
the conditions precedent to payment had 
been performed, and there must be a new 
trial.— Held (per Hanington J.), that under 
the contract as executed it was open to the 
parties to apply any efficient, test, and the 
proper question for the jury was "was the 
test which the plaintiffs intended to apply
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an efficient test to determine the results 
guaranteed,” and, as this question was not 
left, the case was not fully tried and it 
should he sent down for another trial.— 
Held, (per McLeod J.), that the conditions 
precedent were not shown to have been 
performed, and no waiver of performance 
having been alleged the plaintiffs could not 
recover on the pleadings and the verdict 
should stand. Underfeed Stoker Co. Ltd. 
v. Ready, 37, p. 505.

(Appealed but settled out of Court.)

3. Conditional Sale of Chattels.

Agreement whether promissory note
or not—A writing in the form of a promis
sory note, but which had the conditions 
attached that it was to become payable 
forthwith if promisor disposed of his land 
or personal property, and that the title 
of the goods for which the note was given 
as security should remain in the payee until 
the note was paid and that the goods in 
the meantime were only on hire, etc., was 
held to be a special agreement and not a 
promissory note. Prescott v. Garland, 34, 
p. 291.

Authority to resell and give title—
The plaintiffs, who were the owners of a 
uantity of logs, upon being asked by the 
efendant if they were for sale replied in 

the negative, adding that they had already 
been sold to one XI.—The defendant there
upon bought a portion of said logs from M. 
who was in possession and had all the indicia 
of title to the same, and paid M. in cash 
for them.—As a matter of fact the sale to 
M. was subject to the condition that no 
property in the logs was to vest in M. until 
they were paid for, of which condition the 
defendant had no knowledge.—In an action 
of trover brought to recover the value of 
the logs so purchased from M. by the de
fendant, held (per Tuck C. J., ftanington 
and Barker JJ., Landry J. dissenting), that 
the plaintiffs were estopped by their declara
tion as to the sale to M. from setting up that 
the title was not in him, and that a verdict 
ought therefore to be entered for the defend
ant.— Held (per McLeod J.), that the 
evidence showed an intention on the part 
of the plaintiff to abandon the conditional 
element of their contract with M. and that 
he was clothed by the plaintiffs with author
ity to sell the logs accounting to them for 
the proceeds.—Held (per Gregory J.), 
that the circumstances were such that the 
defendant could not reasonably have had 
any doubt as to the right of M. to sell, and 
as the plaintiffs had put M. in a position 
to practise a fraud on the defendant, they 
must suffer the loss.—Further, it being 
apparent from the evidence that the plain
tiffs intended that M. should dispose of 
the logs in the usual course of his business, 
he of necessity had an implied authority to 
sell and pass the title. People's Bank of 
Halifax v. Estey, 36 N. B. R., p. 169; 34 
S. C. R., p. 429.
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Conditional sale prior to 1903 —License 
to take possession Plaintiffs in 189h 
agreed to supply M. & S. with goods under 
an agreement in writing that such goods 
should remain the plaintiffs' property, and 
that should the plaintiffs at any time con
sider that the business of M. & S. was not 
being conducted in a proper way or to the 
plaintiff's satisfaction, plaintiffs should be 
"at liberty to take possession of our stock, 
l>ook debts and other assets, and dispose 
of the same, and after payment in full of 
any amount then owing to you by us, whether 
due or to become due, the balance of the 
proceeds shall be handed to us.”—The 
agreement was not filed under the Bills of 
Sale Act, C. S. 1903, c. 142.—Goods were 
supplied from time to time under the agree
ment.—On Feburary 17, 1905, the business 
not being conducted to the plaintiff’s satis
faction, and M. & S. being insolvent, plain
tiffs entered the store of M. & S. by force 
and took possession of all the stock and effects 
on the premises, and of the books of account. 
—The stock seized was made up of goods 
supplied by the plaintiffs of the value of 
$5,000, and of goods supplied by other unpaid 
creditors of the value of upwards of $10,000. 
—The account books showed debts due M. 
& S. of the estimated value of $2,000.— 
Later on the same day M. & S. made an 
assignment for the general benefit of their 
creditors.— Held. (1) that plaintiffs were 
not limited to taking possession of goods 
supplied by themselves; (2) that as to the 
goods supplied by the plaintiffs as the pro
perty therein did not pass to M. & S., the 
agreement was not within the Bills of Sale 
Act, and that as to goods not supplied by 
plaintiffs as the agreement was not intended 
to operate as a mortgage but as a license 
to take possession, the Act did not apply; 
(3) that while the license in the agreement 
to take possession of the book debts did not 
amount to an assignment, and the powers 
given by it had not been exercised by notice 
to the debtors, plaintiffs were nevertheless 
entitled to them as against M. & S.'s assignees, 
The Gault Brothers Co. Ltd. v. Morrell, 3 Eq.. 
p. 453.

Failure to file lien—Chattel affixed to 
realty -Mortgage for valuable consid
eration without notice—The Port Elgin 
Woollen Company purchased from the 
plaintiffs, on the instalment plan, a steam 
engine under an agreement in writing which 
provided that it should not become the 
property of the vendee until the payment of 
all the instalments, and should be remov
able by the vendor on failure of the vendee 
to pay as agreed.—The engine was affixed 
to the freehold of the vendee by bolts and 
screws to iron plates embedded in concrete 
to prevent it from rocking and shifting, and 
might have been removed at any time without 
injury to the freehold.—It was used for driv
ing the machinery in the factory of the 
vendee.—Default having been made in 
the payment of the instalments, the engine 
was claimed by the vendor and also by the 
defendant, a mortgagee of the land on which
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the mills were situate and all the mill plant, 
engines, etc., who took his mortgage after 
the engine had been installed and without 
notice of the plaintiff's claim, the agreement 
not having been registered. The mortgage 
was foreclosed by the defendant and the 
mortgaged property was bought in by him 
under a sale by a referee in equity tor an 
amount less than the mortgage debt.— 
The plaintiffs were not parties to foreclosure 
proceedings, but were aware of the pen
dency of the same.—No report of the sale 
or motion to confirm was made.— Held (per 
Tuck C. J., Hanington, Landry, McLeod 
and Gregory JJ.), that the engine was 
sufficiently annexed to the land to become 
part of the freehold, and passed to the 
defendant under his mortgage; that by the 
mortgage to the defendant the engine passed 
as part of the realty, and on his taking pos
session, if not by virtue of the mortgage 
alone, all right in the plaintiffs to retake it 
was put an end to; that the act 62 Viet., 
c. 12, s. 8, sub-s. 2, which provides that 
where goods or chattels are sold on the 
instalment or hire and purchase system, 
and the property is not to pass until payment, 
the right of the owner shall not be affected 
by such goods or chattels being affixed to 
the realty, does not apply to past transactions 
where the goods had been affixed to, and be
come part of the realty before the passing 
of the act. The Goldie & McCulloch Co. 
Ltd. v. Hew son, 35, p. 349.

Failure to file lien—Machinery affixed 
to realty—W. and C. each supplied ma
chinery for a new mill under agreements 
that title should remain in the vendors until 
full payment was made, but these agree
ments were never filed under the Conditional 
Sales Act, C. S. 1903, c. 143, and the mort
gagees had no notice of them.—The ma
chinery was installed and affixed to the 
realty.—The realty was subject to two 
mortgages, one a trust mortgage in favor 
of bondholders, the other having been given 
to the vendors of the property to secure 
part of tne purchase price.—It had further 
been agreed with the vendors that the mill 
on the property at the time of sale might 
be tom down on condition that another 
be erected and equipped with machinery 
affixed to the realty, free of all liens.—The 
company operating and owning the mill 
having gone into liquidation, W. and C. 
applied to remove their machinery.—Held 
(per Barker, C. J., McLeod, Barry and 
McKeown JJ., Landry J. dubitante), that 
section 8 of the Conditional Sales Act applies 
only when the agreements have been filed 
under section 2 and the machinery in this 
case had become part of the realtv and 
was covered by the mortgages. Held (per 
White J.), section 8 is not limited in its 
application to agreements filed under sec
tion 2 and the machinery did not become 
part of the realty, but the mortgagees are 
entitled thereto as against W. and C. because 
they are mortgagees for valuable con
sideration under the agreement whereby 
machinery was to be affixed to the realty

and pass to them free from all liens. Harri
son, Trustee, Etc. v. The Nepisiguit Lumber 
Co. Ltd. in Liquidation et al, 41, p. 1.

Infant, Default in payment by—An
infant can not maintain trespass for taking 
property held by him under a contract of 
sale with the defendant which stipulated 
that the property should not pass until 
payment, where there has been a default 
in payment of part of the purchase money. 
McGaw v. Fisk, 38, p. 354.

Lien released by taking judgment—
A. purchased goods from B. and gave an 
acceptance for the price.—Across the end 
of the acceptance was printed the usual 
lien clause reserving property in the vendor 
till payment.—The acceptance was not paid 
at maturity, and subsequent to maturity A. 
sold the goods to C. who purchased for value 
without notice.—After the sale to C., B. 
sued A. on his acceptance, recovered judg
ment and placed a fi. fa. in the sheriff's 
hands, but nothing was realized on the 
execution.—In an action by B. against C. 
for conversion, held, that the recovery of 
judgment by B. against A. on the acceptance 
was an election to treat the contract com
pleted, and passed the property, and that
B. could not recover against C. Purtle 
v. Heney, 33, p. 607.

“Purchases**- Whether a conditional 
sale was a purchase within the terms 
of a guarantee—The defendants wrote 
the plaintiff the following letter: "As the
C. Co. of W., New Brunswick, desires to 
make purchases from you, therefore to 
open a line of credit with you, we declare 
that in consideration of your complying with 
their request we hereby bind and oblige 
ourselves, jointly and severally, as principal 
debtors, with them towards you to the 
amount of $1,000 for purchases they may 
now make from you at any time, as also for 
any notes given in settlement thereof by 
them or for any balance due thereon to the 
extent of the aforesaid sum of $1,000.—In 
the agreement for sale it was stipulated that 
the "title, ownership or right of possession” 
of the goods should remain with the plaintiff 
until fully paid for in money.—It was under
stood, however, that the C. Co. should sell 
the gorxls and could give a good title to them. 
— Held, that this was a sale within the 
guarantee and that the C. Co. was not acting 
as the agent of the plaintiff and the fact that 
the agreement of sale had not been filed under 
the Act respecting Conditional Sales of 
Chattels, C. S. 1903, c. 143, was no defence 
to an action on the guarantee, the defendants 
not having been damaged by failure to file. 
E. N. Hene\ <<• Co. Ltd. v. Birmingham et 
al, 39. p. 336.

Return of the goods, Right to—The
vendor has the right to specific performance 
of the return of the goods, even if the vendee 
has a claim for damages for delay ifi delivery 
and for warranty. Lame v. Guerette, 1 Eq., 
p. 199.
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4. Contract.

Locus of—The plaintiff company sold 
absolutely to the defendant, a corpora
tion within New Brunswick, fit Bloomfield 
in the state of New Jersey two car loads of 
its Einpire Cream Separators to be delivered 
F. O. B. at Sussex and Saint John to be paid 
for by promissory notes to be given on 
delivery.— Held, that this was a doing of 
business in New Brunswick. The Empire 
r'in s’-tffi'ir Ck Hi. v. The Maritime 
Dairy Co. Ltd., 38, p. 309.

Offer to extend contract- Delay In 
accepting or exercising option—The plain
tiffs and defendant on May 30th, 1902, en
tered into a written contract by which 
the defendant was to ship 20,000 box shocks 
from St. John, N. B., to Liverpool, England, 
as quickly as possible after receipt of speci
fications and “buyers to have the option 
to extend the contract for 12 monthly ship
ments of 20,000 to 30,000 boxes after receipt 
of this sample shipment."—The 20,001 
shooks were shipped in two cargoes, arriving 
at Liverpool on September 9th and October 
3rd or 4th respectively. On November 
8th the plaintiffs wrote asking for the 12 
monthly shipments.—The defendant on Nov
ember 12th replied declining to fill the order 
on the ground that there was an unreasonable 
delay on the part of the plaintiffs in exer
cising their option.— Held, reversing the 
judgment of Landry J., that this was an 
absolute contract to deliver the monthly 
shipments if requested to do so, and in 
the absence of notice or some other action by 
the defendant the plaintiffs were not bound 
to exercise the option within a reasonable 
time. Jones el at v. Cushing, 39, p. 244. 
—Confirmed S. C. of C.

7. Delivery.

Time of delivery when order silent
Where a written order for goods is silent as 
to time of delivery, delivery within a reason
able time is sufficient. Moore el al v. Can
adian Fairbanks Co. Ltd., 41, p. 485.

8. Property Passing.

Conditional sale perfected by taking 
judgment A. purchased goods from B. and 
gave an acceptance for the price.—Across 
the end of the acceptance was printed the 
usual lien clause reserving property in the 
vendor till payment. The acceptance was 
not paid at maturity, and subsequent to 
maturity A. sold the goods to C. who pur
chased for value without notice.—After 
the sale to C., B. sued A. on his acceptance 
recovered judgment ami placed a fi. fa. in 
the sheriff's hands, but nothing was realized 
on the execution. -In an action by B. against 
C. for conversion, held, that the recovery of 
judgment bv B. against A. on the acceptance 
was an election to treat the contract com
pleted, and passed the property, and that
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B. could not recover against C. Partie v. 
Heney, 33, p. <107.

When property passes -Option or sale
—W. delivered a horse to P., receiving in 
exchange the following agreement in writing 
signed by I*.: “January 8th, 1909. Twentt 
five days after date I promise to pay to tfie 
order of W. the sum of $">'>.00 for valut 
received nr return with $5.00 hire."—P. 
kept the horse until February 15th following, 
when he assigned it with other property to 
secure a loan of $fi()0 repayable in one year. 
—In an action by W. against the assignee for 
conversion, held, (1) that the title to the 
horse passed on delivery to P. with an option 
in him to return at the expiry of twenty-five 
days; (2) even if the agreemem was one of 
"sale or return" the retention of the horse 
beyond twenty-five days would operate to 
pass the title to P. and in cither case W. could 
not recover in this action. Ward v. Cormier. 
39, p. 507.

13. Warranty.

Action on warranty—Rejection of evi
dence—Order 39, r. 9—In an action in a 
County Court for breach of warranty of 
the soundness of a horse, tried with a jury, 
upon a plea of the general issue, the trial 
judge rejected evidence of one witness tend
ing to show that the horse was sound prior 
to the time of the sale.—After verdict for 
the plaintiff the County Court judge refused 
a new trial.—On appeal, held, the evidence 
was admissible but there was no substantial 
wrong as the defendant admitted that when 
he sold the horse he knew it was subject to 
the attacks which eventually caused its 
death, though he did not believe them to be 
serious. Tompkins v. Hale, 41, p. 269.

Authority to give warranty—An agent 
employed to sell farm machinery, carriages 
and harness, who, during the tenu of his 
agency—a period of about two and a half 
years—sold two or three horses for his 
principal, is not authorized on a sale of a 
horse for his principal to give a warranty, 
and a verdict founded on an implied author
ity to give the alleged warranty was set 
aside. Gallant v. The Lounshury Co. Lid., 
44, p. 225.

Breach of warranty — Remedy — 
Absence of fraud Where a chattel sold 
with a warranty is delivered as agreed upon 
and is not up to the warranty, that fact, in 
the absence of fraud, affords no grounds 
for rescinding the contract, but the remedy 
is for breach of warranty. Finn v. Brown, 
35, t.. 335.

Evidence of warranty—The fact whether 
a vendor assumed to state a fact of which 
the buyer is ignorant or merely to state an 
opinion upon a matter of which he had not 
special knowledge, may be a criterion of 
value in coming to a decision whether or 
not a warranty was intended, but it is not 
a decisive test, and the question whether the



1.89 SALE OF GOODS—SCHOOLS. G9U

•parties intended the affirmation to form 
part of the contract can only be deduced 
from the totality of the evidence, and the 
presence or absence of special features can
not as a matter of law be conclusive of the 
intention of the parties. Robertson v. Nor
ton, 44, p. 49.

Implied warranty of specific article—
i'here is no implied warranty of fitness of 

a specific ascertained article not manufac
tured by the seller sold for a specific purpose 
if the buyer has inspected the article before 
purchase.- In the absence of fraudulent 
. oncealment the maxim caveat emptor applies. 
Robertson v. Norton, 44, p. 49.

Privity of contract — Promissory note
Partial failure of consideration Plain

tiff sold a mill with a warranty to a company 
of which the defendants were directors, and 
took a promissory note made by the com
pany and endorsed by the defendants in part 
payment.—Subsequently defendants gave 
their individual note to the plaintiff in 
renewal of the company note.—In an action 
upon this renewal note, held, there was 
no privity of contract between the plaintiff 
and defendants as to the sale and warranty 
and therefore defendants could not set-off 
or counterclaim for a breach of the wari anty 
not amounting to failure of consideration. 
Allis-Chalmers-Bullock Ltd. v. Hutchings, 
41, p. 444.

Returning chattel for breach of war
ranty—While the rule that in absence of 
agreement the purchaser of a specific chattel 
cannot return it on breach of warranty 
may not apply to a sale providing that the 
property shall not pass until payment of 
the purchase price, it will apply in a 
case where the vendee in addition to keeping 
the chattel a longer time than reasonable 
or necessary for tnal, has exercised the dom
inion of an owner over it, as by giving a 
chattel mortgage of it to the vendor. Petro- 
polous v. F. E. Williams Co. Ltd., 3 Eq., p. 34G.

Sale for specific purpose —Caveat emp
tor—In a safe of a specific ascertained article 
by one who is not a producer or manufacturer, 
for a particular purpose, known to the vendor 
at the time of sale, there is no implied war
ranty on the part of the vendor that the article 
is reasonably fit for the purpose for which 
it is intended, if the vendee has inspected, or 
has had the opportunity of inspecting it 
before purchasing.—(Per Landry, Barker, 
McLeod and Gregory J.f., Tuck C. J. dis
senting and Hanington J. dubitante.) Jor
dan et til v. Leonard et al, 30, p. 518.

SCHOOLS
Debenture issued by school trustees —

A delienture of the defendants, payable to 
bearer, sealed with their corporate seal and 
signed by their chairman and secretary, was 
allowed to get into circulation without the 
authority or knowledge of the defendants, 
and without their receiving any value there

for.—It was finally purchased by the plaintiff 
before maturity, who took it in good faith 
and gave full market value for it.—In an 
action brought ui>on two of the interest 
coupons attached to the debenture, the 
learned judge who tried the cause asked the 
jury the two following questions inter alia, 
which were answered in the affirmative: 
“Did the bond come into the hands of the 
plaintiff as an innocent holder for value 
through the carelessness and neglect of 
the defendants, or those of their officers 
whose duty it was to have the bonds properly 
executed and issued, and in whose hands or 
custody the bonds should be detained until 
delivered to bona fide purchasers?”—"Do 
you find that the lxiard of school trustees 
or their officers, were guilty of such negli
gence in connection with this bond as that 
in your opinion it would be equitable and 
unjust that the defendants should be per
mitted as against the plaintiff to set up a 
defence that the bond was not duly executed, 
or the issue thereof authorized by the board?" 
-A verdict was thereupon entered for the 

plaintiff.— Held, that the verdict was rightly 
so entered. Robinson v. The Board of School 
Trustees of Saint John, 34, p. 503.

Mechanics lien on school building -
Property held by trustees for school pur
poses under the provisions of the Schools’ 
Act, C. S. 1903, c. 50, is not Crown property 
and therefore not exempt from the operation 
of the Mechanics’ Lien Act, although such 
property is not liable to be sold under execu
tion.—An order for the payment of money 
under the Mechanics’ Lien Act can be 
enforced in the same way as a judgment 
by compelling the school trustees to make an 
assessment. Trustees School District No. 8, 
Parish of Havelock v. Connellv et al, 41,
P. 371.

Right to attend school -M. owning and 
working a farm in School District No. 10 
moved his family to District No. 8 and took 
up his residence there, although occasionally 
spending a part of his time at the farm.— 
The trustees of District No. 8 refused to 
allow his children to attend school, although 
the applicant had notified them of his change 
of residence, and had asked to be assessed 
for school purposes.— Held, that a mandamus 
should issue to compel the trustees to allow 
his children to attend school. Ex parte
Uilhr, 84, p 818.

Sectarian education -It is not a viola
tion of the provisions of the Common Schools’ 
Act of New Brunswick against sectarian 
education in the public schools for school 
trustees to employ as teachers sisters of a 
religious order of the Roman Catholic Church 
and permit them while teaching to wear the 
garb of their order.—The fact that such 
teachers contribute all their earnings beyond 
what they use for their support to the 
treasury of their order for religious purposes 
does not affect their right to be employed in 
the public schools of the province.—The 
holding in a school room after and before
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school hours of Roman Catholic religious 
exercises by a teacher who is a sister of a 
religious order of the Roman Catholic Church 
for the benefit of Roman Catholic scholars 
does not render such school sectarian. 
Rogers et al v. Trustées School District No. 2, 
Bathurst, 1 Eq., p. 266.

Teacher Contract Rate of pay
ment Plaintiff by f>arol agreed with 
defendants in January 1902, to teach a 
school, beginning February 1st, for the 
remainder of the school term then current. 
—On February 4tii a written contract was 
signed by the parties providing that plaintiff 
should teach the unexpired portion of the 
term ending June 30th, 1902, for $75.00. 
—The term contained 121 days of which 
plaintiff's contract covered 100.—Clause 
4 provided "that for a term or any part 
of a school year the teacher is to receive 
such proportion of the salary stated in the 
contract as the number of days actually 
taught bears to the whole number of teaching 
days in the unexpired portion of the term. 
—The regulations of the Board of Education, 
which have the force of law, provide that 
each teacher before entering on duty shall 
make a written agreement with the trustees 
according to a prescribed form.—In the 4th 
clause the prescribed form says "for a term 
or any part of a school year the teacher is 
to receive such a portion of the yearly salary 
stated in the contract, as the number of 
days actually taught bears to the whole 
number of teaching days in the school year." 
—Clause 5 provides that "in default of writ
ten notice the contract shall continue in 
force from school year to school year."— 
Plaintiff taught the unexpired portion of 
the term and was paid the agreed salary- and 
continued teaching the next term which 
began on July 1st and ended December 31st 
following, but which in consequence of holi
days under the regulations of the l>oard of 
education, contained only 92 teaching days. 
—The returns sent to the chief superintend
ent by the teacher and trustees, as required 
by the school law, stated the salary to be 
$180 per year.—These returns were sworn 
to by two of the trustees.—The trustees 
refused to pay the plaintiff for the short 
term more than $09.(X), claiming she was 
only entitled to the same rate per day as the 
first term, viz.: 76c. per day. In an action 
in the York County Court for the balance 
of salary claimed, evidence of the parol 
agreement of January, 1902, and the school 
returns were admitted to explain the written 
contract in its application to the second term 
upon the ground that the terms were ambi
guous because of the use of the expression 
"the unexpired portion of the term" when it 
came to be applied to the subsequent term 
under the operation of clause 5.—And the 
County Court judge, reading the written 
agreement and the parol evidence together, 
held that the plaintiff was entitled to $90 for 
the short tenu.— Held (per Tuck C. J., 
Hanington and McLeod JJ., Barker J. taking 
no part, Landry and Gregory JJ. dissenting),
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that the finding of the County Court judge 
was right and the appeal should be dismissed. 
— Held (per Landry and Gregory JJ.), that 
the plaintiff was only entitled to 75c. per 
day for the days actually taught under the 
extended term.—That there was no am
biguity and evidence of the parol agreement, 
and the school returns should not have been 
received. Trustees of School District No. 9 
v. Haines, 36, p. 617.

Teacher, Contract with unlicensed 
Ultra vires—The plaintiff, an unlicensed 
teacher, was employed to teach in a school 
district for one term under a written contract 
purporting to be made by the defendants, 
who are school trustees incorporated under 
the Schools' Act, "C. S. 1903, c. 50.—The 
contract was signed by two out of the three 
trustees but the corporate seal was not 
affixed to it and no meeting of the trustees 
was held to authorize the contract—Under 
this contract the plaintiff taught for one 
full term.—In an action to recover the 
amount agreed to be paid to her, held, (1) 
that the contract was made by the school 
trustees as a corporation and not as indi
viduals; (2) the contract is unenforceable 
because under the Schools’ Act, C. S. 1903 
c. 50, it is ultra vires of the school trustees 
to employ an unlicensed teacher; (3) the 
defendants are not liable on a quantum 
meruit for the services of the plaintiff because 
(a) the employment of the plaintiff was 
ultra vires being outside the scope of their 
duties and powers and no tax could be as
sessed to raise money for the payment of 
an unlicensed teacher, and (b) there was no 
completed work which the trustees could 
accept or reject, i. e. restore. Trustees 
School District No. 7% v. Yerxa, 40 p. 351.

Trustees a corporate body—School trus
tees appointed under the provisions of C. S. 
c. 65 are a corporate body and must act 
together and as a board; therefore, a notice 
of dismissal signed by two out of three 
of them, of a teacher engaged under a written 
contract, which notice was not the result of 
deliberation in their corporate capacity, was 
held insufficient. Robertson v. School Trus
tees of Durham, 34, p. 103.

SHERIFF AND BAILIFF
Deputy sheriff Residence Taxes —

The deputy sheriff of York county is also 
county gaoler, and as such occupies apart
ments with his wife in the county gaol at 
Fredericton.—He made affidavit that he 
had been for thirty years and still was an 
inhabitant and resident of the parish of Q. 
where he owns a farm and pays taxes, includ
ing a poll tax, and that he was in Fredericton 
only to discharge his duties.—Upon an 
application to quash an assessment of the 
city of Fredericton against the deputy 
sheriff, on the ground that he was a non
resident, held, he was in fact a resident of 
the city of Fredericton and liable to be 
assessed as such under the City of Fredericton 
Assessment Act, 1907. R. v. Assessors 
Fredericton, Ex parte Timmins, 41, p. 677.
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Fees—Where the attachments under "The 

Woodmen's Lien Act, 1894," for three 
claims are served by the sheriff at the 
same time and place, the sheriff is entitled 
to full fees, including mileage, on each writ. 
Murchie et al v. Fraser et al, 36, p. 161.

Jury—Disqualification of sheriff—See
R. v. St,Cuire, 34, p. 430

Money paid to sheriff. Interest upon
Money paid to a sheriff by the defendant 
upon arrest for debt under the provisions 
of C. S. 1903, c. 30, s. 5, is held by the sheriff 
as a statutory trustee and the interest, if 
any, upon such money must be accounted 
for by him in the same way as the principal. 
Me Kane v. O'Brien, 40, p. 392.

Residence for purposes of taxation -
Sheriffs are required by law to reside in' the 
shiretown of their county unless otherwise 
permitted under C. S. 1903, c. 60, s. 8.— 
The sheriff of York County has an office in 
the city of Fredericton, the shiretown, where 
he spends a considerable portion of his time 
in the discharge of his duties, boarding at 
the county gaol when there.—His wife and 
family reside at his farm in the parish of S. 
where the sheriff also spends a large part of 
his time.—He pays taxes in the parish of
S. including poll tax, apd swore that his 
residence and domicile were there.—For two 
years he paid without objection taxes levied 
on him as a resident in the city of Frederic
ton, and in his affidavits of service he de
scribed himself as "of the city of Frederiction.’ 
—Upon an application to quash an assess
ment of the city of Fredericton against the 
sheriff, on the ground that he was a non
resident, held, that the sheriff was in fact 
a resident of the city of Fredericton and 
liable to be assessed as such under the City 
of Fredericton Assessment Act, 1907.— Held, 
also, that the sheriff if a non-resident, does 
not come within the exemption of s. 3 (11) 
of the City of Fredericton Assessment Act, 
1907, extended to non-residents, "employed 
in the city of Fredericton in government or 
county offices whose duties are necessarily 
performed in Fredericton." R. v. Assessors 
Fredericton, Ex parte Ilowe, 41, p. 564.

Sheriff’s deed. Evidence of—Quaere: 
Is it necessary for a person claiming title 
under a sheriff’s deed to give any evidence 
of the execution under which levy and sale 
took place? Ross v. Adams, 34, p. 158.

See EXECUTION.

SHIPPING AND NAVIGATION
Negligence—See NEGLIGENCE.

Accounts between co-owners—The ju
risdiction of the Court in Equity in a suit 
for account between co-owners of a ship has 
not been taken away by Act 54-55 Viet., 
c. 29 (D), which confers a like jurisdiction 
upon the Exchequer Court in Admiralty; 
any discretion the Court of Equity may have

as to the exercise of its jurisdiction must 
depend upon the circumstances of each 
suit. Penery v. Hanson, 2 Eq., p. 233.

Agreement re rates—An agreement be
tween steamship companies fixing rates for 
freight and passengers for one season is 
not void as against public policy if the rates 
are proper and reasonable and the contract 
in fact beneficial to the public. Saint 
John River Steamship Co. Ltd. v. The Star 
Line Steamship Co., 40, p. 405.

Charter party—Notice "ready to re
ceive cargo" Customary despatch—By
charter party a vessel was to proceed to the 
port of St. John and load lumber; the vessel 
was to haul to loading berth as required by 
charterer; cargo was to be furnished at 
customary despatch ; lay days were to com
mence from the time the vessel was ready 
to receive cargo, and written notice was 
given to the charterer; bills of lading were 
to be signed as presented without prejudice 
to the charter party, and vessel was to have 
an absolute lien on cargo for demurrage.— 
On arrival the vessel proceeded to the ballast 
wharf when the master was notified by char
terer that cargo would be furnished at the 
government wharf—On August 28th, the 
master mailed a notice to the charterer that 
vessel was at loading berth and would be 
ready to receive cargo on the 29th.—When 
notice was sent vessel was not at loading 
berth.—The cargo was brought to the berth 
by the Intercolonial railway, but owing to 
pressure of traffic the railway was unable 
to commence forwarding cargo until a num
ber of days after vessel was at berth, or to 
forward cargo thereafter on a number of 
days, and during which no loading took

lace.—A claim for demurrage was made
y the master, and he refused to sign the 

bills of lading until the claim was settled or 
notice thereof was inserted in bills of lading. 
—An injunction having been obtained re
straining the vessel from proceeding with 
the cargo to sea it was agreed that all ques
tions in dispute between the shipowner 
and charterer should be determined in the 
injunction suit.— Held, (1) the notice to 
lie given is of an existing fact—that the 
vessel is at her berth and is there ready to 
receive her cargo; and until that is the fact 
and the notice of it given lay days do not 
commence; (2) the evidence failed to estab
lish that there was in the lumber trade at 
Saint John a recognized custom to furnish 
cargo at any particular rate; (3) that the 
words "customary despatch” mean the 
usual and customary rate at which under 
ordinary circumstances cargoes of the de
scription mentioned in the charter-party 
arc delivered to the ship at the particular 
port at which she is loading.—In this case 
that rate was found to be 35M per weather
working day, any substantial work to count 
as half a day; (4) that delay in furnishing 
cargo was to be borne by charterer; (5) 
that Master should have signed bills of 
lading and that the injunction was properly 
granted. Cushing v. McLeod, 2 Eq., p. 63.
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Charter party—“Full and complete 

cargo’’- Detention- The defendant char
tered from the plaintiff the steamer “Helen" 
of 635 tons net register, to carry a cargo of 
resawn yellow pine lumber from Florida to 
Saint John. The plaintiff agreed that the 
ship should be tight, staunch, strong and 
in every way fitted for the voyage and to 
receive on board a full and complete cargo, 
both under and upon deck of resawn yellow 
pine lumber; and defendant agreed to furnish 
such a cargo.—The defendant tendered for 
shipment a sufficient quantity of resawn 
vellow pine lumber to furnish a full and 
complete cagro, but a considerable jMirtion 
of it was of such lengths that it could not 
be stowed owing to the fact that the steamer 
had been constructed as a fruit carrier; she 
had to sail with considerable broken stowage.
-This action was brought to recover dead 

freight and damages for detention at the 
ports of loading and of discharge.—On the 
trial before McKeown J. without a jury 
it was held that the charterer, having ten
dered for shipment a sufficient quantity of 
the class of freight specified in the charter 
party, of a character and dimensions com
monly used and accepted at the port of 
loading and freighted by vessels of the tonnage 
of the "Helen" to fill the steamer to her 
full capacity, was not liable for dead freight, 
although she could have carried a full cargo 
of lengths suitable to her construction; 
that the delay in loading and discharging 
was caused by the steamer being constructed 
and equipped in a manner not reasonably 
fit for the trade for which she was chartered, 
and the charterer was not liable on the claim 
for demurrage.—Held, on appeal, reversing 
the judgment of McKeown J. {per McLeod 
C. J. and Grimmer J., Harry T. dissenting), 
that the steamer chartered being capable 
of receiving a full cargo of resawn yellow 
pine lumber of suitable lengths, the char
terer was bound under the contract to furnish 
such a cargo and was liable on the claim 
for dead freight for not having done so; that 
the delay at the port of loading was caused 
by the charterer having supplied a cargo 
of unsuitable lengths, and at the point of 
discharge by the charterer not having provid
ed a suitable berth from which the steamer 
could discharge on the dock within reach of 
her own tackle as contracted for, and de
fendant was liable for demurrage at both 
ports. Held (per Barry J.), that the trial 
judge having found on sufficient evidence 
that the steamer "Helen" was not reasonably 
fit, owing to her construction and equipment, 
of loading a full and complete cargo of lumber 
of sizes and lengths recognized at the port 
of loading as within the class of resawn yellow 
pine lumber freighted from that port in 
ships of a like tonnage as the "Helen", and 
that the charterer had tendered such a cargo 
for shipment, and that the delay at both 
the port of loading and discharge was caused 
by the steamer being unable to load a full 
cargo of the class of freight which she was 
chartered to carry, the appeal should be 
dismissed.—Semble, if a consignee is bound
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to begin to take delivery on a broken day 
under a charter providing that the lay days 
for loading and discharging shall commence 
from the time that the Master reports him
self ready to receive or discharge cargo. 
Duckett v. Likely, 14, p. 12.

McKeown J. upheld in Supreme Court of 
Canada.

Customary despatch -By charter party 
a vessel was to proceed to the port of St. 
John and load lumber: the vessel was to 
haul to loading berth as required by char
terer; cargo was to bfe furnished at customary 
despatch.— Held, that the words "customary 
despatch” mean the usual and customary 
rate at which under ordinary circumstances 
cargoes of the description mentioned in the 
charter party are delivered to the ship at 
the particular port at which she is loading. 
—In this case that rate was found to be 35M 
per weather-working day, any substantial 
work to count as naif a day. Cushing v. 
McLeod, 2 Eq., p. 63.

Custom of port Lumber trade at 
St. John- -See Cushing v. McLeod, 2 Eq.,
р. 63.

Custom of port -The fact that the berths 
at the port of St. John are under the control 
of the Harbor Master solely, is no answer 
to a claim for damages for not receiving a 
berth according to express covenant in the 
charter party. Duckett v. Likely, 44, p. 12.

Harboring deserters Seamen’s Act,
R. S. C., c. 74—The Seamen’s Act (R. S. C",
с. 74, s. 104) is not ultra vires the Canadian 
Parliament and a conviction under section 
104 for harboring seamen knowing them 
to be deserters engaged to serve on a foreign 
ship, then in a Canadian port, made against 
a resident of Canada on the information of 
a person also a resident. the party charged 
or the informant not being in any way 
connected with the foreign ship is good.— 
It is not necessary that the prosecutor should 
obtain the consent of the consular officer 
representing the nationality of the ship, 
under section 126. K. v. Martin, 36, p. 448.

Lay days—The notice to be given that 
vessel is at loading berth and ready to receive 
cargo is of an existing fact—that the vessel 
is at her berth and is there ready to receive 
her cargo; and until that is the fact and 
the notice of it given, lay days do not com
mence. Cushing v. McLeod, 2 Eq., p. 63.

Semble: If a consignee is bound to begin 
to take delivery on a broken day under a 
charter providing that the lay days for 
loading and discharging shall commence 
from the time that the Master reports himself 
ready to receive or discharge cargo. Duckett 
v. Likely, 44, p. 12.

Mortgagee in possession —The mort
gagee of a vessel took possession of her and 
transferred her to a clerk in his employ, 
who immediately re-transferred her to the
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mortgagee.—The consideration expressed in 
both instances was $2,001). -The mortgagee 
retained the management and possession 
of the vessel until her loss, without making 
an effort to sell her, though she was not 
paying expenses, and was depreciating in 
value from age, and the market demand for 
vessels of her class was declining.—In a suit 
to redeem a mortgage on land given as 
collateral security with the mortgage on 
the vessel, held, that there had not been 
a valid exercise of the power of sale vested 
in the mortgagee, and that he was chargeable 
with the value of the vessel at the time he 
took j'ossession.—In the above suit a balance 
was found due the mortgagor by the mort
gagee.— Held, that the mortgagee should 
pay the costs of the suit. Kennedy v. Neal is 
et al, 1 Eq., p. 485.

Ownership, Proof of—An extract pur
porting to be taken from the Registry Book 
of the Registrar of Shipping, Custom House, 
Glasgow, dated December V, 1915, certifying 
the names, resilience and description of the 
owners of the "Marina" to be “The Donald
son Line, Limited, of 58 Both well Street, 
Glasgow," and further certifying the extract 
to be a true extract from the Registrar Book 
in the custody of the person certifying made 
pursuant to sections 64 and 695 of the Mer
chant Shipping Act, 1894 (Imp.) and signed 
"C. F. Tallach, Asst. Registrar" is proper 
evidence in proof of ownership in an action 
in this province for damages for an accident 
causing the death of an employee under 
section 39 of the Evidence Act, C. S. 1903, 
c. 127, providing for proof of register of or 
declaration respecting British ships by pro
duction of the original or an examined or 
certified copy.—Semble, that the certificate 
is admissible under the Merchant Shipping 
Act, 1894, .">7 and 58 Viet. (Imp.), c 60", 
ss. 64 and 695.—Merely proving that a vessel 
was managed by persons other than the 
registered owners does not of itself rebut 
the presumption that it was managed for the 
registered owners as the owners' agents. 
Boddin^ton Adm. v. Donaldson et al, 44, 
p. 290.

Pilotage dues wrongfully collected- -
Barges used in transporting coal from 1‘arrs- 
boro to Saint John, registered as schooners, 
having a crew on board and masts rigged 
with sails so as to be capable under favor 
able circumstances of being navigated by 
sailing, but which are in fact navigated by 
being towed by tugs, are exempt from pilot
age dues under section 59 of the Pilotage 
Act (R. S. C., c. 80) as "ships propelled 
wholly or in part by steam." -The pilot 
commissioners are liable in their corporate 
capacity in an action for money had and 
received for pilotage dues illegally collected. 
—Payment of such dues, under protest, is 
not a voluntary payment, and may be sued 
for, though they nave been paid over to 
the pilots, and the commissioners have no 
funds or resources to satisfy a judgment. 
The Cumberland Railway and Coal Co. v. 
The Saint John Pilot Commissioners., 37 
N. B. R., p. 406; 38 S. C. R., p. 169.
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Pilots—The pilots for the district of 
Miramichi having resigned, the defendants 
were appointed pilots for the district by the 
pilotage commissioners.—An injunction was 
sought to restrain the defendants from act
ing as pilots under licenses granted to them 
by the commissioners, on the grounds: (1) 
that their appointments were not made by 
by-law confirmed by the Governor General 
in Council, and published in the Gazette 
as required by the Pilotage Act, R. S. C., 
c. 80, s. 15 id); (2) that under that Act the 
commissioners fixed by regulation a standard 
of qualification for a pilot, and that the 
defendants were not examined as to their 
competency; (3) that the defendants were 
not .-qipointcd at a regularly called meeting 
of the commissioners, or by the commission
ers acting together as a body.— A pilot ap
pointed under the Act is appointed during 
good behaviour for a term not less than 
two years. -Held, that the office of pilot 
being a public and substantive independent 
office, and its source being immediately, if 
not mediately, from the Crown, and as the 
objections related to the validity of the 
defendants' appointments, and as there was 
no pretence that the appointments were 
made colorably and not in "od faith, the 
remedy if any was not by injunction, but 
by information in the nature of a quo war
ranto. Attorney General v. Miller, 2 Eq.,
p. 28.

Pilots—Use of boat “attached" to 
pilot boat—Under the provisions of the 
Canada Shipping Act, R. S. C., 1906, c. 113, 
and the by-laws of the St. John Pilot Com
missioners, a licensed pilot at the port of 
St. John may speak vessels from a gasoline 
launch, or from a row boat used in con
nection with the launch, provided that 
such launch and row lx»at arc attached to 
a licensed pilot lx>at.—Such launch may be 
"attached" to a licensed pilot boat, although 
used by pilots to speak vessels independently 
of the pil- -t boat and at a distance of several 
miles n it.— Held (per Landry and 
Barry |.), a licensed pilot may speak
vessi r<>m a gasoline launch or any other
boat, flying the pilot signals requires by s. 
50" the Canada Shipping Act, even though 

launch or boat is not attached to a 
sed pilot boat. Spears v. St. John

ilot Commissioners, 39, p. 495.

Seaman’s expenses under Merchant 
Shipping Act, 1854, s. 213 “Owner for 
time being" Evidence—By section 213 
of the Men liant Shipping Act, 1854, it is 
provided that the Board of Trade, in the 
name of Her Majesty, may sue for and 
recover from the person who is the owner of 
the ship for the time being the expenses of 
any seaman discharged or left behind at any 
place out of the United Kingdom without 
full compliance on the part of the master 
with all the provisions in that behalf in the 
Act contained, who becomes distressed and 
is relieved under the provisions of the Act. 
—Section 227 of the same Act provides that 
if any such expenses in respect of the illness,



700090 SHIPPING, ETC. SOLICITOR AND BARRISTER.
injury, or hurt, of any seaman as are to be 
borne by the owner are paid by any consular 
officer or other person on behalf of Her 
Majesty, etc., etc., in any proceeding for 
the recovery thereof, the production of a 
certificate of the facts signed by such officer 
or other person shall he sufficient proof that 
the said expenses were duly paid by such 
consular officer or other person.—And by 
section 107 thereof it is provided that every 
register of a declaration made in pursuance 
of the second part of the Act may be proved 
in any court of justice, etc., etc., by a copy 
thereof purporting to be certified under 
the hand of the registrar or other person 
having charge of the original.- In an action 
brought before the Police Magistrate of the 
city of Saint John to recover hospital fees, 
board and cost of conveying from Hong 
Kong to London a seaman of the ship Troop, 
a certificate of the payment of the said ex
penses by the Board of Trade, signed by the 
assistant secretary of the Board, was put in 
evidence.—The present ownership of the 
ship was proved by a copy of the registry 
certified under the hand of the Registrar 
General at London, the ship being registered 
at Liverpool.—The expenses for which 
the action was brought were incurred in 185)1, 
anil the defendants did not become owners 
of the ship until 181)2.—The plaintiff had 
a verdict for the full amount claimed.—A 
rule nisi for a certiorari having been obtained 
to bring up the finding and judgment of 
the magistrate with a view of quashing 
the same, upon the return thereof it was 
held, (1) that the words "owner for the time 
being" mean the person who is owner when 
the action is brought, and not him who was 
owner when the expenses were incurred 
(affirmed on appeal); (2), that the payment 
of the expenses, etc., was sufficiently proved 
bv the certificate of the assistant secretary 
of the Board of Trace (affirmed on appeal); 
and (3) that the certificate of the Registrar 
General was insufficient to prove the owner
ship, there being nothing to show that he 
had charge of the original registry (reversed 
on appeal, 29 S. C. R., p. 662, on ground that 
proof of ownership might be given by above 
mode provided for in Act of 181)4, which 
repealed Act of 1854). Ex parte The Troop 
Sailing Ship Co. Ltd., 34, p. 441).

Seamen’s wages, Suing for -Under 
R. S. C., c. 74, s. 52, to enable a seaman to 
sue for and recover his wages the complaint 
must show all the facts and circumstances 
which under the statute give the Court 
jurisdiction and unless such complaint does 
disclose all things necessary to give juris
diction it cannot be supplemented by evidence 
and the judgment will be set aside. Ex 
parte Andrews, 34, p. 315.

“Ships propelled by steam” Barges 
under tow -Barges used in transporting 
coal from Parrsboro to Saint John, registered 
as schooners, having a crew on board and 
masts rigged with sails so as to be capable 
under favorable circumstances of being 
navigated by sailing, but which are in fact

navigated by being towed by tugs, are exempt 
from pilotage dues under section 59 of the 
Pilotage Act (R. S. C., c. 80) as "ships 
propelled wholly or in part by steam." 
The Cumberland Railway and Coal Co. v. 
The Saint John Pilot Commissioners, 37 
N. B. R., p. 406; 38 S. C. R., p. 169.

Survey of hatches—Port wardens ap
pointed by the city of Saint John have no 
exclusive right to examine hatches of in
coming vessels, so as to entitle them to fees 
for the service paid to an outside person. 
Port Wardens of Saint John v. McLauglilan. 
3 Eq., p. 175.

SOLICITOR AND BARRISTER
Advice of counsel no defence to action 

of malicious prosecution—In an action 
for malicious prosecution for charging the 
ilaintiff with keeping a bawdy house the 
act that the defendant acted bona fide 

and under the advice of the clerk of the 
peace and of counsel is not of itself enough 
to afford a good defence. It is simply one 
element from which to decide the question 
of reasonable and probable cause. Crocker 
v. Storey, 43, p. 69.

Agreement between counsel—At the
hearing of an information under the Canada 
Temperance Act the magistrate adjourned 
his Court from December 14th, 1910 to 
January 5th, 1911, at 10 a. m.—Subse
quently the counsel on both sides agreed on 
account of convenience of train service, that 
the trial should not proceed until 2.30 p. m. 
—When the Court met at 10 a. m., the 
magistrate was informed of the agreement 
but he proceeded with the trial, counsel 
for prosecutor being present and the de
fendant and his counsel absent.—The de
fendant's counsel refused to take further 
part in the proceedings and the defendant 
was convicted.—Upon certiorari, held, the 
magistrate did not lose his jurisdiction by 
reason of the agreement between counsel. 
R. v. Allen, Ex parte Gorman, 40, p. 459.

A judgment obtained in an undefended 
action will not be set aside merely on the 
ground that it was obtained contrary to some 
loose understanding 1 between counsel that 
the trial should be postponed to a later day. 
—Moore v. May, 19 N. B. R. 506; Knox 
v. Gregory, 21 N. B. R., 196, approved. 
Ferguson v. Swedish-Canadian Lumber Co. 
Ltd., 41, p. 217.

Attorneys should carry on their business 
according to the established rules of practice, 
rather than by understandings which gen
erally lead to disputes. Id.

An agreement between solicitors that the 
hearing of a motion to continue an injunc
tion should be postponed to a date con
venient to both, docs not amount to an 
extension of the injunction beyond the 
date fixed by the Court. Snowball v. 
Sullivan, 42, p. 318, C. D.
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Authority of solicitor—Scope of agency
—Land subject to mortgage to secure a loan 
arranged through the mortgagee's solicitor 
was purchased by the plaintiff.—On the 
death of the mortgagee certain monies of 
her estate were left by her administrator 
with the solicitor for investment, and the 
solicitor opened up in his books an account 
with the estate.—The solicitor, without 
the knowledge or authority of the admin
istrator, required the plaintiff to pay off the 
mortgage.—To raise the money the plaintiff 
gave a mortgage to one J., who paid the 
money to the solicitor, and he credited the 
payment of the mortgage in the accounts 
of the estate in his books.—The menfey was 
never paid or accounted for to the admin
istrator.—Some months afterwards he in
structed the solicitor to get in the mortgage. 
—The solicitor died insolvent.— Held, that 
the relation of solicitor and client between 
the administrator and the solicitor did not 
authorize the latter to receive payment of 
the mortgage; that an express authority for 
the purpose or an authority implied from 
a course of dealing between the parties, 
neither of which existed here, was necessary; 
that the subsequent authority did not 
operate as a ratification of the payment, 
and that the plaintiff must bear the loss. 
Foreman v. Seeley, 2 Eq., p. 341.

In the absence of legal proceedings taken 
for the purpose of enforcing a mortgage 
security, there is nothing in the mere relation 
of solicitor and client which carries with it 
any authority to the solicitor to receive 
payment of either interest or principal due 
his client on a mortgage. (Per Barker J.)

See also R. v. Borden, Ex parte Kinnie, 
43, p. 299 post.

Authority of solicitor -Termination 
of agency —Defendant employed a solicitor 
to search the title to land he wished to 
acquire.—He afterwards opened negotia
tions with the plaintiff fori ts purchase.— 
These negotiations were carried on through 
C., a mutual friend of the parties, to whom 
the defendant agreed to give a commission 
in case the sale was completed.—An agree
ment for the sale of the property was drawn 
up by C. and executed by the plaintiff.— 
C. then employed the solicitor, who had 
previously made the search, to prepare the 
necessary conveyance.—Defendant paid for 
the property by giving the plaintiff an order 
for money due him by a municipality.— 
This order was drawn by the same solicitor 
at the request of the defendant and was 
afterwards taken by the solicitor to the 
plaintiff who endorsed it.—The solicitor 
then took the order to the secretary of the 
municipality who gave him a cheque payable 
to the plaintiff’s order.—He took the cheque 
to the plaintiff, obtained her endorsement 
and appropriated the proceeds.— Held, that 
the evidence showed that the solicitor was 
acting for the plaintiff and she must bear

the loss; that if any agency existed between 
the solicitor and the defendant, it came 
to an end when the order given by the de
fendant to the plaintiff was endorsed by 
her and delivered to the municipality ; this 
order was an equitable assignment, which 
removed all control of the fund from the 
defendant and vested it in the municipality 
as trustee for the plaintiff. Cheeseman 
v. Corey et al, 42, p. 409, C. D.

Costs against solicitor personally An
order for costs against a solicitor personally 
will not be made (in the absence of proof 
of misconduct ) on the ground that nothing 
was involved in the appeal except costs of 
the appeal. R. v. Gerow, Ex parte Gross 
et al, 43, p. 352.

Demand by attorney not in position 
to give legal discharge The Court refused 
to grant an attachment for non-payment of 
costs ordered on an appeal from a judge's 
order on review from a magistrate’s Court 
where the demand was made bv the attorney 
acting for the party entitled, without a power 
of attorney authorizing him to demand and 
receive the costs and to give a legal discharge 
therefor. R. v. Borden, Ex parte Kinnie, 
43, p. 299.

Lien for costs —Plaintiffs recovered a 
judgment in debt in the Supreme Court 
against R.—Two days previously R. exe
cuted a bill of sale of all his property to B 
and the plaintiffs brought suit to have the 
bill of sale set aside as a fraudulent prefer
ence.—A settlement was made by B.—R. 
being in insolvent circumstances and leaving 
the province after the commencement of 
the suit, no further step after the filing 
of the bill was taken by the plaintiffs against 
him.—An application by R.’s solicitor to 
dismiss the suit for want of prosecution was 
granted with costs.—The plaintiffs now 
applied to set off their judgment against 
such costs.— Held, that the lien of R.'s 
solicitor for his costs was paramount to 
the equities between the parties, but under 
the circumstances the application should 
be refused without costs. Worden et al v. 
Rawlins et al, 1 Eq., p. 450.

Lien for costs on general result only—
A defendant is entitled to set off inter
locutory costs in the same cause, payable 
to him by the plaintiff, against the damages 
and costs recovered against him in the 
final result of the cause, notwithstanding 
the objection of the plaintiff's attorney’s 
lien which only attaches on the general 
result of the action. Anderson v. Shaw, 
38, p. 280.

Mistake of solicitor no excuse for 
client -Upon the death of one of several 
defendants to a suit in the Supreme Court 
in Equity, the plaintiff may continue the 
suit by applying for administration ad 
litem or by application to the Equity Court 
under s. 116 or s. 119 of the Supreme Court
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in Equity Act, C. S. 1903, c. 112, and there
fore where one of several defendants died 
after judgment of the Supreme Court en 
banc confirming a decree of the Equity 
Court dismissing the plaintiff's bill with 
costs, and the plaintiff delayed his appeal to 
the Supreme Court of Canada for eight 
months thereafter on the ground that 
no administration had been taken out. 
—Held, this was no excuse for the delay and 
the judgment of McLeod J. refusing to allow 
the appeal under s. 71 of the Supreme Court 
Act, R. S. C., 19011, e. 13V, was confirmed. 
— Held, that the mistake of the solicitor 
as to the pnxedure on defendant’s death, even 
though supported by opinion of counsel, 
was not a sufficient excuse. Harris el al 
v. Sumner el al, 39, p. 450.

Money In attorney's hands -The Court 
will not on a summary application compel 
an attorney to pay over money, the right 
to which is dependent on the existence of 
an agreement between the attorney and 
the client, the terms of which are in dispute. 
Ex parte Kierstead, 38, p. 403.

Negligence, Action for, against soli
citor—The Court refused to disturb a 
verdict for the defendant in an action by a 
client against his attorney for negligence 
and want of skill in the conduct of a suit 
in which the attorney had caused an illegal 
arrest, in consequence of which the client 
was mulct in damages at the suit of the party 
arrested, the client having insisted that 
the arrest be made after being advised 
by the attorney that it would be irregular 
and illegal. Kenen v. Ilill, 38, p. 342.

Practicing fee, Failure to pay -Pro
ceedings by an attorney who has not paid the 
fee required by C. S., c. 34, s. 4, are void 
and the right to set the proceedings aside 
is not waived by the opposite party con
testing the suit to judgment. R. v. Sisk; 
Sisk v. Foley, 35, p. 560.

Privilege An attorney of the Supreme 
Court has no privilege to maintain his per
sonal action in the County Court w-hen the 
City Court of Saint John has jurisdiction. 
Simonds v. Hal let I, 34, p. 216.

Readmission after abandoning prac
tice—In re Clifford B. Deacon, 36, p. 3.

Solicitor, Knowledge of, notice to client
—“It is unreasonable to suppose that a 
solicitor is to recollect all that he sees in 
the conveyance he draws, and more unreason
able still to hold a subsequent client bound 
by notice to his solicitor when acting for 
some one else in a different employment and 
in a different transaction altogether.—(Per 
Barker J.) Carroll v. Rogers, 2 Eq., p. 171.

Solicitor on the record. Re powers of
—See Turnbull Real Estate Co. v. Segee et al,
18, p. 886.

Woman, Admission to practice of
At common law a woman could not be 
admitted to practice as an attorney; and 
this disability has not been removed either 
by C. S. 1903, c. 68, by rule of Court, or 
by the regulat.ons of the Barristers' Society. 
In re Mabel P. French, 37, p. 35V. (1905;.

STATUTES
Construction of—The provision in the 

table of fees of the Supreme Court in Equity, 
C. S., c. 119, that for services not therein 
ptovided for, the fees are to be “the like 
fees as are allowed to attorneys on the 
Common Law side of the Supreme Court," 
applies to the table of fees in the Supreme 
Court Act, 60 Viet., c. 24.—A statute is 
supposed to be always speaking and the 
words “as are allowed" refers to at the 
time of taxation. McPherson v. Glasier, 
1 Fq., p. 649 (A. 1). 1899).

STREET RAILWAYS
Negligence -See NEGLIGENCE, 5,12, 13

Rails Civic right to order new pattern, 
of rails for old work—The plaintiff com
pany, under the provisions of its charter, 
constructed a line of railway in the city of 
Saint John over and upon streets agreed 
upon between the city and the company. 
'Hie company laid its rails of a pattern and 
description approved of by the city at the 
time of the laying thereof, and laid and 
placed them to the satisfaction of the city 
engineer for the time being.—The city in 
the exercise of its right to take up the rails 
and open up the streets traversed by the 
railway for the purpose of altering the 
grade or any other purpose, removed the 
rails and changed the grade at the inter
section of certain streets and notified the 
plaintiff company that it would be necessary 
for it to raise its rails to the altered grade 
ami replace the rails removed with grooved 
rails instead of the “T" rails removed.— 
Held, in answer to questions submitted in 
a stated case, (a) that the city having removed 
the rails temporarily for a specific purpose 
had no authority to order the company to 
replace them with rails of a different pattern; 
(b) that it had the right to require the com
pany to keep its track level with the altered 
grade of the street on a sufficient foundation 
to keep it at the required level, but had 
no right to require the use of any particular 
foundation. The Saint John Railway Co. v. 
City of Saint John, 43, p. 417.

SUCCESSION DUTY
Abatement of legacies—Semble, where 

legacies arc abated, succession duty is 
payable only in respect to the amount as 
abated. Receiver General of N. B. v. But- 
time r et al, 39, p. 312.
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Aggregate value—In order to arrive at 
the aggregate value of the property of a 
deceased person under section 4, 59 Viet, 
c. 42 (The Succession Duty Act, 1896) the 
debts due by the estate should he deducted. 
Receiver General of N. B. v. Hayward, 35, 
p. 453

The aggregate value of the estate under 
clause (a) of s. 5 of the Act is all the property 
owned by the deceased at the time of his 
death, and such aggregate value and not 
the aggregate value of his property liable to 
succession duty is the basis upon which the 
rate of taxation is to he computed and 
fixed. Receiver General of N. B. v. Ros- 
borough, 43, p. 258.

Assets within the province of testator 
domiciled without the province By
New Brunswick Succession Duty Act, 1890, 
s. 1 (5) all property situate within the 
province is liable to succession duty whether 
the deceased was domiciled there or not; 
such duty being assimilated by other pro
visions of the same Act to a probate duty 
payable for local administration. -The testa
tor, resident and domiciled in the province 
of Nova Scotia, at the date of his death 
was possessed of $90,351, deposited in 
the St. John, N. B. branch of the Bank 
of British North Amer.ca, the head office of 
which is in London; and the amount was 
paid to his executors after they had obtained 
ancillary probate in New Brunswick—Privy 
Council held that the executors were liable 
to pay succession duty—The property con
sisted of simple contract debts, the obligation 
to pay being primarily confined to the 
New Brunswick branch of the bank, and 
these debts for the purpose of legal repre
sentation, of collection, and of adminis
tration as distinguished from distribution 
are governed by the law of New Brunswick, 
where they were locally situated.—Judgment 
of the Supreme Court of Canada, 43 S. C. R. 
106, reversed; judgment of Supreme Court 
of New Brunswick, 37 N. B. R. 558, re
stored. R. v. Lovitl (1912) A. C. 212.

Assets without the province Succession 
duty is not payable on debenture stock 
of the city of Halifax transferable and 
redeemable at the office of the city treasurer 
of Halifax and not elsewhere, nor on money 
deposited at the Halifax branch of the 
Royal Bank of Canada for which the testator 
held a deposit receipt, nor for money on 
deposit in the said branch bank on current 
account for which the testator held a pass
book. Receiver General of N. B. v. Ros- 
borough, 43, p. 258.

Grandchild beneficiary -Property pass
ing to the grandchild of the deceased where 
the aggregate value of the estate is over 
$10,000 but under $50,000 is not liable to 
pay succession duty under the Succession 
Duty Act, C. S. 1903, c. 17, ss. 4 and 5. 
Receiver General of N. B. v. Butlimer et al, 
39, p. 312.

N. B. D, 23.

Specialty debts Mortgages—Specialty 
debts secured by Iwmd and mortgage of real 
estate situate in the city of Halifax, in the 
province of Nova Scotia, the mortgagors being 
also domiciled in the said province, and 
the bonds and mortgages being in possession 
of the testator in this province at the time 
of his death are liable to duty under the 
Succession Duty Act, C. S. 1903, c. 17. 
Receiver General of N. B. v. Rosborotigh,
43, p. 258.

Transfers during lifetime Evading
duty—Shares in an incorporâtcd company 
transferred by the deceased in his life-time 
to different members of his family, but not 
for the purpose of evading the payment of 
succession duties arc not liable for the pay
ment of such duties under the Act 59 Viet., 
e. 42. Receiver General of N. B. v. Schofield 
el al, 35, p. 67.

SUNDAY
Search warrant under Canada Tem

perance Act -A search warrant under the 
Canada Temperance Act cannot be executed 
on Sunday. R. v. Lawlor, Ex parte Willis,
44, p. 347, (Chambers).

Sunday observance Provincial legis
lation re profanation of the Lord’s day 
62 Vic., c. 11 (N. B.) —Section 1 of 62, 
Viet., c. II, whereby the sale ot real or 
personal property or the exercise of any 
worldly business or work on Sunday is pro
hibited is within the authority of the legis
lature of New Brunswick. -Therefore, where 
G. was convicted under the above section 
before the police magistrate of S. of selling 
cigars on Sunday, a rule nisi for a certiorari 
to bring up the conviction in order to quash 
the same was discharged—The fact that 
the Parliament of Canada can make the 
doing of such an act on Sunday a crime, and 
prohibit it under the general criminal law, 
does not necessarily show that the local 
legislature has no jurisdiction to deal with 
it under its powers to make regulations 
of a police or municipal nature.— A subject 
matter of legislation, though falling within 
some of the classes entrusted to the federal 
parliament by section 91 of the British North 
America Act, may likewise, when looked 
at from another point of view, come within 
some of the classes, over which, by section 
92 of the same act, the provincial legislatures 
have exclusive jurisdiction. Ex parte Green, 
35, p. 137.

See also CRIMINAL LAW.

TELEGRAPH—TELEPHONE
Easement for telegraph and telephone 

wires—The Acts 63 Viet., c. 59; 1 Edw. 
VII, c. 55; and 5 Edw. VII, e. 59, empowering 
the City of St. John to expropriate cither 
land or an easement to lay and maintain 
water pipes, do not empower it to expro-
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priât e an easement to erect and maintain 
telegraph and telephone lines upon the land. 
Chittick v. The City of Saint John, 38, p. 249.

Exclusive right to erect and maintain 
telegraph lines -The E. & N. A. Railway 
Co. were incorporated in 18(14 under the 
laws of New Brunswick and in 18(19 owned 
a line of railroad from Fairville, N. B., to 
Vanceboro, on the boundary of the state of 
Maine.—In that year they entered into 
an agreement with the plaintiffs, a company 
incorporated in the state of New York, giving 
the latter the exclusive right to erect and 
maintain upon the land of the railroad, lines 
of telegraph which should be the exclusive 
prçperty of the plaintiffs. The E. & N. A. 
kwy. Co. agreed to transport gratis employees 
of the plaintiffs, and materials used by the 
plaintiffs in erecting and maintaining the 
lines, and not to transport the employees 
and materials of any other telegraph com
pany at less than the usual rates.—The 
plaintiffs were to maintain one wire for 
the use of the railroad, and to furnish tele
graphic facilities and supplies at a number 
of stations on the road.—The plaintiffs 
constructed lines of telegraph, and connected 
them with their system in the state of Maine. 
—In 1878 the E. & N. A. Rwy. Co.'s road 
was sold under a decree of the Supreme Court 
in Equity to the St. J. «X: M. Rwy. Co. by 
whom it was run until 1883, when it was 
leased to the N. B. Rwy. Co. for 999 years 
-Both of these companies had notice of 

the agreement and acted upon it.—In 1888 
the C. I*. Rwy. Co. obtained running powers 
over the line, from the N. B. Rwy. Co. and 
permission to construet a line of telegraph 
along the railroad.—To prevent the con
struction of the line of telegraph, as being 
in breach of the agreement of the E. & N. A. 
Rwy. Co. with them, the plaintiffs obtained 
an ex parte injunction order, which it was 
now sought to dissolve. Ifeld, (1) that 
the agreement of the E. & N. A. Rwy. Co. 
with the plaintiffs was not void as an agree
ment in restraint of trade, or as creating 
a monopoly, and Ix'ing contrary to public 
policy; (2) that the agreement in respect to 
the transportation of employees and materials 
was not invalid under section 240 of 51 Viet., 
c. 29 (D); (3) that the plaintiffs, though 
incorporated in the state of New York, 
could validly contract with the E. and 
N. A. Rwy. Co. and enforce the agreement 
by a suit Drought ill this country; (4) that 
the agreement was not invalid under section 
92, sub-section 10 (a) of the B. N. A. Act, 
1807; (5) that the N. B. Rwy. Co., having 
leased the road with notice of the agreement, 
and having acquiesced in it, were bound by 
it. Western Union Telegraph Co. v. N. 
H. Rwy. Co., C. P. Rwy. Co. and St. John 
it Maine Rwy. Co., Eq. Cas., p. 338.

Telephone rights Amalgamation of 
companies See Neu< Cumberland Tele
phone Co. LUI. v. Central Telephone Co. 
Ltd., 3 Eq., p. 385.

TENDER
Account stated—If a creditor holding 

a security absolute on its face furnishes the 
debtor with a statement of the amount 
alleged to be due, a tender of that amount 
is binding, notwithstanding it subsequently 
appears on taking an account between 
the parties that the tender was for less than 
the amount actually due. McLauglJin v 
Tompkins, 44, p. 249.

Bank note» A tender in bank notes, 
not legal tender, is good if not objected to 
on that account. Stewart v. Freeman, 2 
Eq., p. 451.

Mortgage, Balance of Condition at
tached—In a mortgage of real estate, the 
proviso for payment was that the principal 
should be paid in five equal annual instal
ments, with interest semi-annually at eight 
per cent.; and five promissory notes with 
interest at that rate were given.— Held, 
that a demand for a discharge of the mort
gage and release of the debt, accompanying 
a tender by the mortgagor, made the tender 
a conditional one, the amount actually due 
being in dispute. McKenzie v. McLeod 
et al, 4 Eq., p. 72; 39 N. B. R., p. 230.

Promissory note Writ issued -A payee
of a promissory note discounted it at a bank 
where he was a customer and, the note 
having been dishonoured, paid it the day 
after maturity.—Later, on the same day, 
the maker deposited the amount of the 
note in the bank and tho money was placed 
to the credit of jiayee.—Without knowledge 
of this payment the payee issued a writ and, 
after receiving notice of the payment from 
the bank, signed judgment for the full 
amount of the note with costs.— Held, the 

ayee was entitled to judgment, the bank 
aving no authority to place the money to 

his credit after the note had been retired, 
and no proper tender with costs to date 
having been made. McMennamtn v. Elans, 
II, 11. 181.

TIMBER
Contract Sale of oak timber War

ranty—On April 19. 1907, the defendants 
wrote to the plaintiffs asking the price of 
oak timber of certain specifications stating 
“We want this for heavy engine foundation 
work, and must be well seasoned, free from 
wane, shakes and dry rot."—April 22, the 
plaintiffs replied, “the price is $G0 per M., 
the purchaser paying for the full survey.— 
Will saw it for you and charge for time it 
takes.—If you have a rotary, think you 
would do better to cut it yourself.”—On the 
same day the defendants sent the plaintiffs 
specifications for an additional lot and 
on April 24th sent an order for one piece 
for a boat keel and order No. 1120 for 51 
pieces “to be well seasoned and free from 
wane, shakes and dry rot, and to be well 
and evenly sawn" and also wrote a letter
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asking for a new quotation of price, including 
the sawing and stated “presuming you will 
quote a price in this manner we arc enclosing 
order for the first lot enquired for.”— 
April 27, the defendants sent another order 
No. 1149 for (>7 pieces to be "well and evenly 
sawn, and free from shakes and wane, 
suitable for car repairs."—April 29, the 
plaintiffs wrote, “will cost you $90 per M. 
full survey of what is in the timber.—Will 
saw it and charge for the time it takes.— 
The only way we will sell this oak is for 
the purchaser to take all risks of it turning 
out good or bad in sawing."—April 30, the 
defendants wrote plaintiffs to saw up two 
or three of the large sticks into sizes on the 
first order and then advise what the loss 
was and the cost of re-sawing.—The plain
tiffs sawed two logs and shipped the pieces 
to the defendants May 4th.—The cost 
proved to be about $10/» per M.—On May 
11 a telephone conversation took place 
in which, according to evidence for the 
plaintiffs it was stated that the oak sawn 
was good, and that the rest would run 
about the same, but no guarantee of quality 
was made, while, according to the evidence 
for the defendants, the plaintiffs stated 
that the logs sawn were of good quality and 
that they would be a fair average of all 
the oak, and the defendants told the plain
tiffs to go ahead with the orders on that 
basis.—On the same day the defendants 
wrote “confirming our conversation of this 
morning please go ahead with our orders 
Nos. 1120 and 1149."—There was evidence 
that the plaintiffs requested the defendants 
to send a man over to inspect the oak timber, 
and also that it is impossible by inspecting 
oak in the square to tell whether it is good 
or bad inside.—The plaintiffs sawed the 
oak to the dimensions ordered and shipped 
it, but all excepting the piece for the boat 
keel was rejected by the defendants on the 
ground that it was unsuitable for the pur
poses for which it was ordered and was 
not free from wane, shakes and dry rot.— 
Held, sustaining the judgment of the trial 
judge, that the defendants liought the oak 
in the stick, agreeing to pay $60 per M. for 
it, and the cost of sawing; that there was 
no warranty of quality by the plaintiffs, 
and that the plaintiffs were entitled to 
recover the purchase price. F. E. Sayre 
& Co. Ltd. v. Rhodes Curry & Co. Ltd., 39, 
p. 150.

Contract to cut- Advances against 
logs—Identifying logs under lien—It
was agreed that E. should sell and M. should 
buy three million superficial feet of deals 
to be manufactured at E.'s mill M. to have 
a lien for advances on the deals and also 
on “the logs from which the said deals are 
being manufactured."—Afterwards E. by 
representing to M. that he had cut a number 
of logs on the T. river for the purpose of this 
contract and required advances to cut more, 
and that the logs would be a sufficient se
curity for all advances he might make, 
obtained advances from M. from time to 
time.—E. had in fact some seven million

feet of logs cut on the T. river, but none 
were marked for M. and part were got 
out for another.—E. then assigned for the 
benefit of his creditors.—Held, the logs 
intended for M. were not sufficiently identi
fied and no lien would attach for his advances. 
McKean v. Randolph cl al, 39, p. 37.

Contract to cut and deliver pulpwood
Oral evidence to explain uncertainty 

re scale Interest on deferred payment
—The plaintiff and defendant entered into 
a written contract by which the plaintiff 
agreed to cut, haul and deliver a quantity 
of logs to be used as pulpwood.—The con
tract contained the following printed clauses: 
The plaintiff "agrees to haul none but good, 
sound, merchantable logs," and "all logs
hauled by plaintiff to be scaled by.............
or by some other competent person to be 
appointed" by defendant "whose scale 
shall be final between the parties to this 
instrument," and a typewritten clause as 
follows: "Logs to be scaled by scaler equal 
to what in his judgment will make good 
merchantable lumber."—The plaintiff offered 
evidence of a collateral oral agreement that 
the scaler should use a certain scale, and 
the jury found the contract was made relying 
on this oral agreement.— Held, (1) in con
struing the contract the typewritten clause 
controls the printed clauses (Glynn v. Mar- 
kelson, 1893, A. C. 351 followed): (2) the 
contract contemplated some particular meth
od of scaling to ascertain what was "mer
chantable lumber" for pulpwood, but was 
doubtful and uncertain in not specifying 
this method, and inasmuch as there is no 
usage in this province as to scaling pulp
wood which could be read into the contract, 
oral evidence is admissible to explain what 
scale was intended by the parties.—Under 
the contract the plaintiff was to pay interest 
on advances until payment on his logs be
came due "which will be in August after 
delivery of logs."—In an action to recover 
amount due for lumber delivered under 
contract, held, plaintiff was entitled to 
interest on the contract price from September 
1, at five per cent. Mann v. The St. Croix 
Paper Co., 41, p. 199.

Contract to cut-Survey—A written 
contract, under which L. was to cut logs for 
P. at a stated sum per thousand, contained 
a clause providing tnat the logs were to be 
surveyed by any surveyor P. might have 
in his employ, said survey to be final.— 
Held, that a survey made by two surveyors 
employed by P. who surveyed about one- 
third of the logs, counted the balance and 
made an estimate of the count on the basis 
of the survey, may be a good survey under 
the contract. Patterson v. Larsen, 37, p. 28.

Contract to cut etc. -Survey—Name 
of scaler left blank -Evidence of scale
—A contract in writing, whereby the plain
tiff agreed to cut and haul for Charles Miller, 
the intestate of the defendants, a certain 
quantity of logs at a fixed price per thousand, 
contained a clause providing that "All logs
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shall be paid for according to the count and
scale of ................. which scale shall be
final and binding and conclusive between 
the parties hereto, and the expenses of said 
scaler shall be paid for by said Charles 
Miller."—Held, in an action for the balance 
due on the contract, that no scaler having been 
named in the contract the plaintiff was not 
bound by the scale of a scaler appointed 
by Miller or the defendants, and evidence 
of a scaler appointed by the plaintiff was 
properly received; and the jury could proper
ly consider the evidence of both scalers and 
determine the quantity of logs to be paid 
or.—The defendants counter-claimed for 

a breach of the contract but furnished no 
particulars and offered no proof of damage. 
—The jury, however, found that there had 
been a breach by the plaintiff and assessed 
the damages at $200.—They also found the 
defendants had accepted what the plaintiff 
(lid as a fulfilment of the contract.— Held, 
that the trial judge was right in refusing to 
deduct the $200 from the verdict found for 
the plaintiff as the balance due on the con
tract. lilue v. Miller et al, 43, p. 307.

Contract to cut specified amount— 
Quit claim deed to secure supplies 
Additional cut for other parties Re
plevin -Defendant applied to the Crown 
Land Department for a grant of lot No. 50, 
range 1 in the Blue Bell Tract under the 
regulations as applied to that tract.—Being 
in possession and having complied with most 
of the regulations, he agreed in writing with 
the plaintiff to cut and deliver to him during 
the logging season of 1914, 100,000 or more 
superficial feet of lumber off the said lot under 
terms set out in the contract.—One clause 
provided that "all logs cut by the defendant 
or that he may have cut for him to apply 
to this contract."—Defendant also gave, 
plaintiff a quit claim deed of the lot to 
secure him for any supplies furnished or cash 
advanced, and plaintiff gave defendant a 
written memorandum agreeing to recall 
the quit claim deed providing satisfactory 
arrangements were made to cover defendant's 
indebtedness.—Another clause in the con
tract provided if the contract was not 
progressing satisfactorily to the plaintiff 
he might on forty-eight hours notice to the 
defendant, take over the operation and 
complete it.—The defendant, having con
tracted with Donald Fraser Jr. to get for 
him 00,000 feet of lumber off said lot 50 
and having cut a quantity of lumber in 
pursuance of this contract, the plaintiff 
replevied the lumber cut for Fraser and took 
over the operation under defendant's con
tract with him, claiming (a) that as against 
the defendant he was entitled as the abso
lute owner of the land to everything on it 
and defendant had no right to dispose of 
any of the lumber to third parties; (b) that 
even if lie did not own the land, that under 
the terms of his contract with the defendant 
he was entitled to all the lumber the defend
ant cut on lot 50 during the season of 1914 
at the price agreed upon.—Held, on appeal

affirming the judgment of McKeown J., 
that the quit claim deed and memorandum 
given therewith must be taken together ami 
constituted in effect a mortgage to secure 
any indebtedness from the defendant to 
the plaintiff on the completion of the con
tract, and as the defendant had tendered 
the amount due any lien the plaintiff had 
by reason thereof was extinguished.—That 
the defendant was bound to supply lumber 
only to the extent of 1011,000 superficial 
feet cut on lot 50 under the plaintiff’s con
tract, and plaintiff was not entitled to the 
Fraser logs. McLaughlin v. Tompkius, 44, 
p. 249.

Contract to haul bark Kstimated 
quantity Basis of scale Failure to sell 
and make final scale A written contract 
wherein A. agreed to haul certain bark be
longing to B. for $1 H7 per cord, contained 
a clause to the following effect: The survey 
to be made by buyer or his agent, and the 
owner or his agent, who, failing to agree shall 
choose a man who shall choose a third whose 
scale shall be considered final reckoning, 
12S feet per cord. Bark to be estimated by 
agent of owner as soon as finished hauling, 
and paid for accordingly; account to be bal
anced as soon as bark is sold.—When the haul
ing was finished B.'s agent estimated ti e num
ber of cords hauled on the basis of 140 feet 
to the cord, and the hauling was paid for 
on that basis.—The hark was not sold, and 
no final survey was made or account bal
anced as provided in the contract.—In an 
action by A. against B. claiming a balance 
due on the contract, the judge directed the 
jury that in construing the contract (as to 
that part which provided for a payment on 
an estimate) the words "the estimate to 
be based on basis of 12H cubic feet to the 
cord and paid accordingly," should be read 
into the contract.— Held, on appeal (per 
Tuck C. J., Hanington and Landry JJ., 
Barker and McLeod JJ. taking no part, 
and Gregory J. dissenting), that the direction 
was right that the sale of the bark and survey 
provided by the contract were not conditions 
precedent to payment, and the plaintiff 
might recover on the contract, and was not 
put to an action for a breach in not selling. 
— Held (per Gregory J.), that the construc
tion of the clause of the contract which 
provided for payment on an estimate was 
an erroneous construction, and the appeal 
should be allowed and a new trial granted. 
Shaw et al v. Stairs, 37, p. 593.

Crown Land licenses See CROWN.

Fire — Negligence Statutory lia
bility -In an action brought by the owner 
of a lot of woodland adjoi.ung defendant 
line of railway to recover damages alleged 
to have been caused by a fire negligently 
started by defendants' servants and allowed 
to extend to plaintiffs' land, it appeared in 
evidence that N., a section foreman of the 
defendants' railway, set fires to burn up some 
piles of sleepers and rubbish on the railway
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line.—The weather had been very dry for 
a long time, and forest fires were burning 
all over the country.—Witnesses, on behalf 
of the plaintiff, testified that they saw fire 
on the railway line at this time, and traced 
its course through the fence to the plaintiff's 
land.—N. swore that the fires which he 
started were all burnt out before the fire 
was seen on the plaintiff’s property, and 
other evidence was given to the same effect. 
—The jury found that the fire spread from 
the fire set by N. and that N. negligently 
and unreasonably allowed it to extend.—A 
verdict was entered for the plaintiff for $500. 
—Held, that there was sufficient evidence to 
justify the verdict. — Held (per Tuck C. J. 
and McLeod J.), that the acts 48 Viet., c. 
11, and 00 Viet., c. 9 (to prevent the destruc
tion of forests and other property by fire) are 
not ultra vires of the local legislature.— Held 
(per McLeod J.), that the defendants having 
brought on their land a dangerous element, 
not naturally there, did so at their peril, 
and, if it caused injury, they were liable, 
though no negligence was proved.—The 
provision of said acts declaring that a person 
starting a fire, except for certain purposes 
specified, between May 1st and December 
1st is guilty of negligence, applied to the 
defendants, and they were, therefore, liable 
under the acts as well as at common law. 
Grant v. Canadian Pacific Rwy. Co., 36, p. 528.

Fire, Protection from—Evidence for 
Jury—Negligence—In an action for negli
gence in starting a fire in June without notice, 
contrary to the Act respecting Protection 
of Woods from Fire, C. S. 1903, c. 94, tried 
before a judge without a jury, plaintiff proved 
that defendant had a number of brush piles 
on his land thirty or forty feet apart, that 
defendant was seen going towards these 
piles, and twenty minutes afterwards smoke 
arose and defendant was found near the piles, 
fifteen of which were burning.—There was 
also evidence of a statement by defendant 
that tobacco dropped out of his pipe and 
set the fire.—A wind was blowing at the 
time towards plaintiff's land and plaintiff’s 
woodland was burned.—Plaintiff having 
been nonsuited, held (per curiam), the 
nonsuit should be set aside.— Held (per 
White J.), in the absence of contradiction 
the evidence entitled the plaintiff to a 
verdict and therefore the nonsuit should 
be set aside.— Held (per Barry J.), a nonsuit 
should not be granted where there is sufficient 
evidence for the plaintiff to submit to a jury. 
— Held (per Barry J.), section 20 of the Act 
does not apply to cases of ineviti ble accident. 
It must be proved that defendant started 
the fire intentionally or negligently. Cochran 
v. Lloyd, 42, p. 112.

Hypothecation to bank - Payment ap
plied to previous loans —A firm of lumber 
operators hypothecated under the Bank Act 
their season’s cut of lumber to a bank to 
secure future advances.—A member of 
the firm, without the knowledge of his co
partner, sold the lumber and applied part

of the proceeds in paying a past indebtedness 
of the firm to the bank, and, with the consent 
of the bank, applied a portion of the re
mainder in paying other debts of the firm. 
— Held, that he had power to do so, though 
the partnership had then been dissolved, 
and that his co-partner was not entitled 
to have the money so appropriated, charged 
in reduction of the secured indebtedness 
to the bank. Hale v. The People's Bank 
of Halifax, 2 Eq., p. 433.

Laths, Manufacture of — Payment 
—Lien for price—Under a contract by 
which the plaintiff was to manufacture 
laths, etc., out of defendant’s lumber at a 
certain price per 1,000 feet, it was provided 
that the plaintiff was to deliver the laths, 
etc., as fast as defendant could take them 
“and settlements to be made the tenth day 
of each month for the preceding month’s 
saw bill.”—Held, defendant was entitled 
to delivery of the laths before payment 
therefor; that this agreement was incon
sistent with a right of lien for the price of 
sawing and the plaintiff was therefore not 
entitled to a lien. Bathurst Lumber Co. 
Ltd. v. Nepisif>uit Lumber Co. Ltd., 41, p. 41.

Log driving companies -See COMPANY 
LAW, 1; CONTRACTS, 8

Log driving —Damage to dam of rip
arian owner—The plaintiff, as owner of 
the alveus of a navigable river and of the 
land on both sides of it upon which a dam 
stands, has an absolute right to maintain 
it for the purpose of operating his mill by the 
use of the flowing water, and he has this 
right as an incident to the ownership of the 
property.—Such right must be exercised 
subject to the rights of other riparian pro
prietors to a reasonable use of the water, 
and to the public right of passage.—The 
public right is not a paramount right, but 
a right concurrent with that of the riparian 
owners; and if, in the exercise of their public 
right, the defendants in driving their logs 
down the river, injured the plaintiff's dam the 
onus is upon them to show that they adopted 
all reasonable means and used all reasonable 
care and skill in order to avoid the injury. 
—(Per Barker J.) Roy v. Fraser, 36, p. 113.

Log driving Obstructions Injunc
tion — Removal before hearing De
fendant, owner of a saw mill on a floatable 
river, erected booms in connection therewith, 
which with his logs impeded the passage of 
plaintiff’.s logs.—The obstructions were re
moved before the hearing, but after notice 
of motion had been given for an interim 
mandatory injunction, which was granted, 
Held, that the bill should be dismissed, but 
without costs, and with costs to the plaintiff 
of the taking out and service of the injunction 
order. — An injunction to perpetually re
strain defendant from closing or obstructing 
the river refused.—The owner of land on 
a floatable river is entitled to erect l>ooms 
and piers necessary for reasonable use of
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the river in operating a saw mill. Watson 
v. Patterson, 2 Eq., p. 488.

Lofts and timber -The words "logs and 
timber" as employed in the Woodmen's Lien 
Act, 1894, s. 2 (1) were not intended to 
include deals or other manufactured lumber. 
—(Per Hanington and Landry JJ., Tuck 
C. L dissenting.) Baxter v. Kennedv, 35, 
p. 179.

Lofts mixed in a jam Agreement re 
sawinft and accounting Plaintiffs owned 
a lumber mill, situate on the Canadian 
side of the Saint John river, about twenty 
miles below the mouth of Little Black River 
and defendants a mill about sixty miles below 
the same river on the American side of the 
Saint John. -The logs of both parties became 
mixed in a jam at the mouth of Little Black 
River and it was agreed that the jam should 
be broken and the logs allowed to float down 
the Saint John to the booms of the plaintiffs 
and defendants, each party having the right 
to saw all the logs that came into their re
spective booms irrespective of marks.—An 
account was to be kept and the excess of 
the cut of one party's logs over the other 
was to be paid for at the end of the season at 
a rate per thousand agreed upon.—It was 
further agreed that the defendants were 
to have a man at plaintiff’s mill to check the 
count of defendants logs sawed, and plaintiffs 
had the right to have a man at defendant's 
mill to check the count of their logs.— 
Plaintiffs sawed a portion of defendant's 
logs without notice to them and without 
affording an opportunity of having a man 
present to check the count.—In a claim by 
the plaintiffs for the excess of their logs sawn 
by the defendants, the defendants claimed 
that the checking of the count at the plain
tiffs' mill by their representative was a 
condition precedent, and as they were pre
vented from doing so by the default of the 
plaintiffs there was no liability. At the 
trial without a jury, the judge found upon 
the evidence that the defendant's right to 
have a man at the plaintiff's mill to check 
the count of the cut was not a condition 
precedent and plaintiffs were entitled to 
recover on the basis of an account kept by 
their own servants for the excess of their 
logs cut at the defendant’s mill over defend
ant’s logs cut at their mill. Held, that there 
was evidence upon which the judge might 
find as he did. Kennedy Island Mill Co. 
Ltd. v. The St. John Lumber Co., 38, p. 292.

Pulpwood contracts—'1’he act relating 
to the survey and exportation of lumber, 
C. S. p. 1088; (R. S., c. 96 . doe not apply 
to contracts for small lumber such as is 
used for pulp wood, but such lumber should 
be scaled by actual measurement. Rose 
v. Saint George Pulp <(' Paper Co. Ltd., 37 
N. B. R., p. 247; 37 S. C. R., p. f>87.

Surveyor Whether he must be quali
fied under R. S., c. 96. s. 2 Where a 
contract provided that logs were to be

surveyed by any surveyor the vendee might 
have in his employ, held, such surveyor need 
not be a properly sworn and qualified sur
veyor under R. S., v. 96, s. 2. Patterson v. 
Larsen, 36, p. 4.

Woodmen’s lien Collusion Demand 
of amount due Sheriff’s fees In pro
ceedings under the Woodmen’s Lien Act, 
1894, an order allowing the claimants’ 
lien will be set aside if the evidence discloses 
zui attempt on the part of the claimants 
acting in collusion with the defendant to 
defraud the owners, notwithstanding that 
the judge in the Court below has found that 
the evidence established the claimants' lien.

Under section 9 of the act that there must 
be a demand of the specific amount due before 
the issue of the attachment.—Where at
tachments for three claims were served by 
the sheriff at the same time and place, 
the sheriff is entitled to full fees, including 
mileage, on each writ. Mure hie et al v. 
Fraser et al, 36, p. 161.

Discussed in Olsen v. Goodwin, 43, p. 449.

Woodmen’s Lien Act Demand The
demand required by the Woodmen’s Lien 
Act before the writ attaching the property 
issues need not be of the specific amount 
due. Olsen v. Goodwin, 43, p. 449.

Woodmen’s lien Last day of labor
B. and others were employed by the month 
to work in the woods.—They began opera
tions in November, 1894, and voluntarily 
quitted on January 25th, 1895.—On March 
14th of the same year, though not requested 
to do so, they returned, and after working 
two days, again stopped.—They then filed 
a claim under the provisions of the Woodmen's 
Lien Act, 1894, s. 6.— Held, that the returning 
to work on March 14th, was not a bona fide 
continuation of the work, and the right to 
enforce a lien was gone by reason of lapse 
of time. Guimond et al v. Belanger et al, 
33, p. 589.

Woodmen's Hen Lumber manufac
tured Into deals not attachable Con
tractor not within class of persons bene- 
fitted -Appellant under a contract in writing 
made with respondent for an agreed price 
per thousand, cut upon the land of respondent 
a quantity of logs and hauled them to a 
portable mill upon the land, where they 
were manufactured into deals, planks, etc. 
—The work was performed in part by appel
lant himself with his team, though there was 
no stipulation to that effect tietween the 
parties, but chiefly by lalxuirers and teams, 
by the terms of the contract hired and paid 
by the appellant. A portion of the amount 
due to the appellant under the agreement 
being unpaid he caused an attachment to 
be placed upon the above mentioned deals, 
planks etc., claiming a lien_ thereupon by 
virtue of the Woodmen’s Lien Act, 1894. 
—This attachment was set aside by the 
County Court judge.—Upon appeal, held 
(per Hanington and Landry JJ., Tuck C. J.
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dissenting), that the words "logs and timber" 
as employed in sub-section 1 of section 2 of 
the above act, were not intended to include 
deals or other manufactured lumber; also 
held (per Hanington, Landry, Barker and 
McLeod JJ., 'I'uck C. J. dissenting), that 
the evidence showed appellant to be a con
tractor and not within the class of persons 
for whose benefit, by section 3 of the act, 
liens were established; also held (per Han
ington J.), that the respondent, by giving 
a bond in order to secure the payment of 
the amount claimed if the lien should prove 
effectual, and thus obtaining a release of 
the deals, etc., attached, «lid not estop 
himself from disputing the validity of the 
lien. Baxter v. Kennedy, 35, p. 179.

Woodmen's lien not available to wife 
of contractor acting as cook A contract 
by a married woman with her husband to 
cook in the lumber woods for a crew of men, 
whom her husband had engaged to get 
lumber for a third person under an agree
ment at a fixed price per thousand off the 
land of the third person, who was to furnish 
the supplies, is not a valid contract under 
the Married Women's Property Act, C. S. 
1903, c. 78, and can not be enforced as 
a lien under the Woodmen's Lien Act, C. S. 
1903, c. 148. Patterson v. Bowmaster, 37, 
p. 4.

Woodmen’s lien When attaches-Ow
ner company in liquidation Plaintiffs 
were woodmen employed by contractors who 
were engaged in cutting and getting out 
lumber for the defendant company.—The 
defendant having gone into liquidation under 
the Winding Up Act, R. S. C., 1906, c. 144, 
the plaintiffs, after the winding up, but before 
the time had expired for filing claims under 
the Woodmen's Lien Act, C. S. 1903, c. 148, 
applied for leave to file and enforce their 
claims against the company’s logs for work- 
done prior to the winding up.—McLeod J. 
held that plaintiffs were entitled to the benefit 
of the Woodmen's Lien Act, but that their 
lien did not arise until the claims were filed 
under s. 4 of that Act, and no lien could be 
created or put in force after the winding up, 
under ss. 23 and 84 of the Winding Up Act. 
—On appeal, held, sections 23 and 84 of 
the Winding Up Act apply to creditors 
only and do not alter the rights of the 
plaintiffs, who are third parties.—Under 
the Woodmen's Lien Act the plaintiff's lien 
arose at the time the work was done and 
therefore existed at the time of the winding 
up order and they were entitled to an order 
allowing them to proceed to enforce their 
claims.—Section 23 of the Winding Up 
Act does not apply to the mere filing of a 
claim of lien. — Section 84 of the Winding 
Up Act applies to the creation and not to 
the enforcement of a lien. Good et al v. 
Nepisiguit Lumber Co. Ltd., 41, p. 57.

Woodmen's Lien Act, C. S. 1903, 
c. 148 -Writ of attachment An affidavit 
and statement of claim in form 1 of the

Act is sufficient to obtain an order for a writ 
of attachment under s. 9 of the Act, and such 
order will not be set aside although the 
defendant was solvent and had been held 
to bail for the same cause of action, and these 
facts were not disclosed to the judge on 
the application for the attachment.—The 
merits of the claim will not be inquired into 
on an application to set aside the attach
ment. Day et al v. Crandall, 39, p. 289

TIME
“Consecutive days” -Publication of an 

election petition in three consecutive issues 
of a weekly paper is not publication "for 
three consecutive days" and, therefore, 
not sufficient under s. 81 of the New Bruns
wick Controverted Elections Act, C. S. 1903, 
c. 4.—Herbert v. Ilaninglon, 14 N. B. R., 
324, followed. Owens v. Upham, 39, p. 198.

Date of month v. day of week In
correct summons—Where a party is 
summoned to answer a charge of selling 
liquor contrary to the Liquor License Act 
on a certain day of the month and on a day 
of the week which would not be the day of 
the month named, he is bound to attend 
on the day of the month named, disregarding 
the day of the week, and may be properly 
convicted in default of appearance. Ex 
parte Tompkins, 37, p. 534.

Forthwith-Publication of an election 
petition by posting made by the sheriff 
thirty-five days after receipt of the copy 
of the petition from the clerk of the pleas 
is bad under s. 6 of the Controverted Elec
tions Act (N. B.), requiring the petition 
to be published "forthwith." Owens v. 
Upham, 39, p. 344.

“Four days’ notice” —Under section 8 
of the Winding Up Act, R. S. C., c. 129, 
which directs that a creditor may, after 
four days’ notice of the application to the 
company, apply by petition for a winding 
up order, a notice given on the first of the 
month for a hearing on the fifth is sufficient. 
— (Per Barker, McLeod and Gregory JJ.,. 
Tuck C. J. dissenting, Hanington J. dubi- 
tante.) In re Maritime Wrapper Co. In 
re Dominion Cotton Mills Co., 35, p. 682

Legal holiday Faster Monday Easter 
Monday is not a non-juridical day and the 
Court refused to set aside a conviction 
made on that day for an offence against the 
Canada Temperance Act. K. v. Kay, 
Ex parte Ilenry Cormier, 38, p. 231.

Legal holiday Proclamation Where 
a Court was by statute bound to sit on a 
certain day in each week unless Christmas 
Day, New Year's Day, or any other legal 
holiday should fall upon such day, held, 
that a day proclaimed by the Governor 
General and the Lieutenant Governor as 
a holiday for a general public thanksgiving
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was a legal holiday within the meaning 
of the act, and that the Court was not 
bound to sit upon such a day (Landry J. 
duMtante). Dtbblm v. Fry, 36, p. 282.

“Six days at least' —An affidavit used 
on taking out a summons to set a cause 
down for hearing, returnable on the 24th 
of the month, was served on defendant's 
solicitor on the 18th instant. -The Supreme 
Court in Equity Act, 1890 (63 Viet., c. 4) s. 
94, requires that affidavits shall be served 
six days at least before the day the motion 
in which they are to be used is heard.— 
Held, that the service was insufficient and 
that the summons should be dismissed with 
costs. Welsh v. Nugent, 1 Eq., p. 240.

Time of offence—Where an information 
was laid on the 11th of March, 1908, and 
the defendant was convicted for an offence 
committed between the 8th and 11th days 
of that month, it was held that the con
viction was not bad for uncertainty as to 
whether the offence had liecn committed 
before the information was laid. K. v. 
Kay, Ex parte Wilson, No. 2, 38, p. 503.

TRADE MARKS AND TRADE 
NAMES

Trade mark. Assignment of In March, 
1894, the firm of G. S. DcF. & S., consisting 
of the defendant, H. W. DcF., and his brother 
C. W. DcF., registered a trade mark for 
a certain blend of tea known as "Union 
Blend," which was prepared under a formula 
made by the defendant.—In May, 1901, 
C. W. DcF. assigned his interest in the 
trade mark to the defendant and shortly 
after seems to have retired from the business. 
—In May 1908, the business was put into 
a joint stix-k company in which the defend
ant was by far the largest stock holder, he 
paying for his stock by assigning to the 
company all his interest in the business, 
which he valued at $50,(MX). This assign
ment, dated June 29th, 1908, after particu
larly setting out the real estate and chattels 
personal, contained the following: "and all 
personal property of whatsoever nature 
and description owned by the said H. W. 
DcF. in connection with the business of 
the said H. W. DeF." There was also 
a covenant in the assignment that the 
defendant would execute and de’iver all 
papers necessary to give a perfect title 
to the property.—The trade mark itself was 
not specifically mentioned in the assignment. 
—The defendant was elected president of 
this company and for two years this trade 
mark was used and the business carried on, 
chiefly under his management In May 
1910, the company, being insolvent, assigned 
to the plaintiff under C. S. (1903), 
c. 141,—On investigation the plaintiff found 
that there was no specific assignment of 
the trade mark to the company which could 
be used for registry under the Trade Mark 
Act.— Held, that the words used in the as

signment ("assets," "property," "goodwill") 
are amply comprehensive to pass the trade 
mark, and that the defendant ii hound to 
execute a specific assignment of it to the 
plaintiff as assignee of the company. Tilley 
Assignee of Deforest v. Deforest et al, 4 Eq., 
p. 343.

Trade Mark, Resemblance to- Injunc
tion-Plaintiff was a manufacturer of lime 
at Greenhead, and sold it in barrels marked 
"Greenhead Lime" and it had a market val
ue and reputation as such.—The defendants 
manufactured lime at the same place, and 
were restrained by injunction from using 
the plaintiff's trade mark, or any colourable 
imitation thereof. Subsequently the de
fendants marked their lime as "Extra No. 1 
Lime manufactured by Raynes Bros, at 
Greenhead."—The general appearance of 
the defendants' mark resembled the plain
tiff's.—Held, that there had been a breach 
of the injunction. Armstrong v. Raynes et 
al. Eq. Cas., p. 144.

Trade name, Imitating Fraud on 
public - A right to the use of a name to 
denote a place of business carried on by a 
particular person will be protected where 
it would be a fraud upon that person and 
the public for another person to make use 
of it in such a way as to deceive the public 
into believing that they were dealing with 
the person who originally used it.—(Case 
of “Victoria Hotel" and "New Victoria 
Hotel.") McCormick v. McCoskery, Eq. 
Cas., p. 332.

TRADE UNION
Trade llnlon .SVc In re Industrial Dis

putes Investigation Act, 1907, and In re 
Dispute betueen the Longshoremen of the 
Port of Saint John, Employees and The Robert 
Reford Company, Limited et al, Employers, 
42. p. 434.

TRESPASS
I. To the Person.-—See ASSAULT—MA

LICIOUS PROSECUTION.
II. To Lands. - See LANDLORD AND

TENANT EASEMENT—WAY.

Acquiesence a bar to an action for 
trespass The defendant company in the 
year 1890, took possession of a piece of 
land claimed by plaintiff and built its line 
of railway across it, and fenced it on both 
sides of the track, and immediately there
after began running its trains over the 
said track, and have continued to do so 
ever since.—The plaintiff saw what was going 
on and assisted in the building of the railway 
hut made no objection to its construction 
or the running of the trains until 1905, 
when this action was brought.— Held (per, 
Hanington, Landry and Gregory JJ.), that 
the defendant in running its trains across
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the land was committing a continuing tres
pass and the plaintiff was entitled to recover 
for the damage sustained for the six years 
preceding the commencement of the action. 
—Held l per McLeod J.), that the trespass, 
if any, was not a continuing trespass but 
was completed when the road was built in 
18 10, when and within six years the plaintiff 
might have recovered all the damages inci
dent to the trespass which was now barred 
by the Statute of Limitations.— Held (per 
Tuck, C. J.),' that the evidence showed no 
possession in the plaintiff, or, if it did, 
plaintiff was bound by his acquiescence and 
could not maintain trespass. Clair v. Temis- 
rouala Rwy. Co., 87, p. 008.

On appeal, 88 S. C. R. 230, Tuck C. J. 
upheld.

Adverse possession against grantee 
from Crown—Acts 3 Edw. VII, c. 19 and 
4 Geo. V, c. 36—The period that one ad
versely holds Crown lands will not enure 
against the grantee of the Crown; and the 
possessory claim of one seeking to establish 
title by adverse possession will not begin 
to run until the date of the grant to the 
Crown’s grantee.—Semble, that the Act of 
Assemby, 4 Geo. V, c. 30, coupled with the 
provisions of the Act 3 Edw. VII, c. 19, 
notwithstanding any previous claims that 
might have existed on the part of any 
person or persons to the land designated 
in such Act 4 Geo. V., authorized and em
powered the Minister of Lands and Mines 
to sell any part of such land, in accordance 
with the schedule to such Act, 4 Geo. V., and 
to issue to the purchaser thereof a Crown 
grant, which would be perfectly good and 
conclusive against all the world, and even 
a prescriptive title would not avail against 
such grant from the Crown under these 
special acts. Ouellet v. Jalbert, 43, p. 599.

Adverse possession by trespasser- A
person in possession under a deed of lands 
described by metes and bounds has a color
able title and is deemed to be in possession 
of all the lands within the boundaries of the 
deed although not enclosed.—A trespasser 
to acquire a statutory title against him 
must not only take possession so as to dis
seize the owner, but such possession must 
be continuous, exclusive, open, visible, 
and notorious for the statutory period and of 
all the land to which adverse title is claimed. 
Gooden v. Doyle, 42, p. 435.

Conventional line—Where adjoining oc
cupiers of land, fully cognizant of the dis
pute as to the location of the line dividing 
their properties, agree upon a line as a 
division line and occupy up to and recognize 
such chosen line as a common boundary of 
their respective holdings, the successors in 
title of each of the parties so agreeing—in 
the absence of fraud—are bound by the 
line whether it be the true boundary line or 
not. Philips v. Montgomery et ai, 43, p. 
229.

See also McIntyre v. White, 40, p. 591.

Evidence Onus of proof —In construing 
documents of title giving the length of a 
course in feet or other denomination with 
the addition "or until it comes to an object" 
that object, be it less or more than the 
length given, is the Ixnmdary.—Therefore 
where a town justified a trespass, on the 
ground that the act complained of was to 
remove or prevent an encroachment on R. 
street, the western boundary of the plaintiff's 
property, the burden of proving the street 
boundary is on the town, though the point 
to which the plaintiff claims is some five 
feet beyond the number of feet given in the 
plaintiff's deed as the distance from the 
starting point to R. street. Milmore v. 
The Town of Woodstock, 38, p. 133.

Illegal distress—See LANDLORD AND 
TENANT.

Jurisdiction of Courts- Private Act 
of Parliament—An arbitration clause in a 
private act of parliament will not oust the 
jurisdiction of the Court, and an action for 
damages will lie, unless the necessary steps 
are taken under the act to vest the power to 
exercise the rights or to do the thing for 
which compensation would be due under 
the Act. Barter v. Sprague's Falls Mfg. 
Co., 38, p. 207.

Landlord and tenant—Abandonment 
by tenant Re-entry by landlord—New 
trial—Where a tenant, before the end of 
the term, abandoned the premises leased 
without any intention of returning to them 
and his landlord took possession with intent 
to put an end to the term, held, this was 
a surrender of the term by operation of law, 
and in any event the tenant, having aban
doned possession, could not maintain an 
action of trespass.—In an action of trespass 
to land the Court will not grant a new 
trial to enable the plaintiff to recover nomi
nal damages. Whittaker v. Goggin, 39, 
p. 403.

Pleading — Defence — License — As
a mother can now inherit from her children, 
she is no longer capable of acting as their 
guardian in socage.—Leave or license by 
the mother is therefore no defence to an 
action of trespass brought in the name of 
the infant heirs. Hopper et al v. Steeves, 
34, p. 591.

Possessory title except against Crown 
—Right of action—The plaintiff owned a 
milling property on the south side of the 
Miramichi river.—In connection therewith 
he and his predecessors in title had (prior 
to any occupation by the defendant Sullivan 
or his predecessors in title) actual occupation 
of a wharf built by certain predecessors in 
title of the plaintiff out into the river, which 
not only extended along the front of the 
plaintiff’s property, but continued down 
stream across the defendant's (Sullivan's) 
lot or part thereof.—The wharf in question 
was built on land vested in the Crown.— 
The defendant Sullivan claimed as against
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the plaintiff to he entitled to the possession 
of that part of the wharf which fronted on 
his land.— Held, on appeal, affirming the 
judgment of McLeod C. J., in the Chancery 
Division, that the plaintiff had a possessory 
title good against every one hut the Crown, 
and was entitled to recover damages against 
the defendants in trespass. Jones v. Sulli
van et ni, 43, p. 208.

Railway Continuing trespass 
Limitation of action The Woodstock 
Railway Company was incorporated by 27 
Viet., v. .r>7, by which Act it is given power 
to expropriate land for a right of way of 
ninety-nine feet in width and provision is 
made fur the assessment and payment of 
damages. In 1871 the company built 
their main track on a strip fourteen feet in 
width hut there was no evidence that any 
damages had been assessed or paid.—The 
defendant company acquired the rights of 
the Woodstock Railway Company and in 
1892 laid side tracks adjoining the fourteen 
foot strip and within the ninety-nine feet 
allowed by the Act 27 Viet., c. 57. -In May, 
1911, the plaintiff brought an action of 
trespass for laying the side tracks on this 
land. Held, the Court would not presume 
from the occupation of the fourteen foot 
strip that the Woodstock Railway Company 
took possession of the whole width of ninety- 
nine feet which it was entitled to expropriate. 
—Trespassing on the plaintiff's land by 
putting tracks thereon is not an injury or 
damage "sustained by reason of the con
struction or operation of the railway," 
and therefore the limitation of one year 
for bringing action provided by s. 30Ô of 
the Railway Act, R. S. C. 1900, c. 37, does 
not apply.—The damage by such trespass 
is continuous and therefore the plaintiffs 
are entitled to recover damages for six years 
previous to bringing the action, under s. 
309 of the Railway Act. Carr et al v. 
C. P. Rwy. Co., 41, p. 225. Affirmed 15, D. 
L. R. p. 295.

Cf. Clair v. The Temiscauata Rwy. Co., 
37, p. 008, supra.

Remedy Damages Injunction
In an ordinary case of trespass where there 
is an adequate legal remedy in the nature 
of damages, an injunction will only he 
granted by a Court of Equity when special 
circumstances are shown. Godard v. Godard, 
4 Eq., p. 268.

Reversioner, Claim by Form of ac
tion—A tenant for years, not in possession, 
cannot maintain trespass against a defendant 
who enters upon the land without objec
tion on the part of the subtenants actually 
in possession; nor can he recover in case, 
unless there is evidence of an act necessarily 
injurious to his reversion or in denial of 
his right.—Where the declaration is in 
trespass and the plaintiff on the trial relies 
upon and directs all his evidence to proving 
injury to his possession, the attention of

the trial judge not lxnng in any way called 
to the fact that he was proceeding for injury 
to the reversion, he cannot afterwards, upon 
a motion to set aside a non-suit and enter 
a verdict for himself, claim the right under 
60 Viet., c. 24, s. 95, to have a verdict entered 
for him in i ase as if he had declared for and 
proved danutges to his reversionary interest. 
McDougall v. The Campbellton Water Supply 
Co., 34, p. 467.

Reversioner, Claim by Where premises 
have been let, and the tenant is in possession, 
the landlord cannot maintain trespass against 
a stranger for taking down fences to make a 
road and hauling logs across the land where 
there has been no injury of a permanent 
character to the fences or land in question. 
Crawford v. Clowes, 43, p. 199.

Tenants In common < )ne tenant in 
common can sue another for trespass if 
there has been an actual ouster. Wathen 
v. Ferguson et al, 41, p. 448.

Title to land Deed by metes and 
bounds Possession by predecessors in 
title of adjoining property -P. petitioned 
the Crown for a grant of land in the parish 
of St. Martins, and on the 24th of July, 1834, 
the Crown gave him a ticket of possession 
of a tract called lot B. of 2(H) acres, more 
or less, describing the tract as hounded on 
the north by the grant to I. and D. S., 
on the east by lot C., on the south by vacant 
land, and on the west by lot A.—P. went 
into jKissession under the ticket of lot B.— 
In 1837 the Crown granted to B. lot A., de
scribing it by metes and bounds, and stating 
that it contained 300 acres, more or less.— 
In 1838 the Crown, having ascertained 
that there were not 200 acres between Lots 
A. and C., issued a grant of lot B. to P. 
describing it by metes and bounds, and stat
ing that it contained 134 acres, more or less.

The plaintiff acquired the title to Lot B. 
by mesne conveyances from P., referring 
to the grant and describing the lot by metes 
and Ixmnds as therein described.—In an 
action of trespass by the plaintiff against 
the defendant the successor in title of lot A. 
where the question in dispute was the 
location of the eastern boundary of lot A. 
and the western lx>undary of lot B.— Held 
(per Landry, Barker and McLeod J J. ), 
that as the title of the plaintiff was by con
veyance describing the lot by metes and 
bounds as given in the grant, the possession 
of her predecessors in title under the ticket 
of possession, or otherwise, outside of the 
Ixmnds of the grant would not enure to her 
benefit. Ingram v. Brown, 38, p. 256.

Verdict upheld —A verdict in an action 
for trespass to land recovered against a 
defendant in possession for the expulsion 
and exclusion of the plaintiff and for profits 
will not be disturbed on the ground that 
the count on which it was obtained was 
in the form of an action for mesne profits. 
Smith v. Smith, 37, p. 7.
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TRIAL.
I. Notice of.
II. Entry for Trial.

III. Postponement of Trial.
IV. Jury Trial.

L WHEN GIVEN.
2. JUDGE—HIS DUTIES.
3. THE JURY.
4. EVIDENCE—See EVIDENCE.
5. VERDICT.

V. New Trial.
1. MISDIRECTION, NON-DIREC

TION, NONSUITS, ETC.
2. ADDRESS.
3. DAMAGES.
4. GENERAL.

See APPEAL and EVIDENCE.
VI. General.

I. Notice of Trial.

( No Cases.)

11. Entry for Trial.
Equity practice -Cause at issue Set

ting down for hearing—The plaintiff 
answered defendant's interrogatories on Nov
ember 28th and on December 12th took out 
a summons to set the cause down for hearing. 
—The defendant objected that the cause 
was not at issue, claiming that he had two 
months in which to except to the answer.— 
Held, that under section 31 of chapter 49, 
C. S. and Act 45 Viet., c. 8, s. 2, the remedy 
of a defendant upon an insufficient answer 
is not to except thereto, but to move within 
a reasonable time to dismiss the bill upon 
fourteen days notice of motion, and that 
a reasonable time having here clasped, and 
the defendant not now desiring to have the 
bill dismissed, the cause should be set down 
for hearing. Dowd v. Dowd, Eq. Cas., p. 388.

Equity practice- Time for hearing -
An application to set a cause down for 
hearing cannot be made until fourteen days 
after the replication is filed, the defendant 
having that time, under sections 31 and 37, 
chapter 49, C. S. N. B., in which to file 
interrogatories. Chase v. Brings, Eq. Cas., 
p. 53.

III. Postponement of Trial.
Adjournment -Recommencing trial

When the hearing of a case before a Justice 
is adjourned, the Justice is not bound to 
commence the trial at the hour of adjourn
ment, but may postpone the hearing until 
a later hour in the day; nor is the Justice 
bound to be at the place of hearing con

tinuously from the hour of adjournment 
until the commencement of the hearing. 
Ex parte Card, 34, p. 11.

Imposing condition—Where a party 
to a suit is entitled to the postponement 
of the trial on the ground of the absence 
of a material witness, it is improper to impose 
as a condition to granting the order that 
he consent to a change of venue. The Royal 
Bank of Canada v. Ilale, 31», p. 471.

Postponement, Terms of Affidavit 
The Court refused a motion for judgment 
quasi nonsuit upon a first default where the 
plaintiff produced an affidavit showing 
absence of a material witness—although the 
affidavit did not state the residence of the 
witness or what had been done to procure 
his attendance—upon an understanding by 
the plaintiff to go down to trial at the next 
circuit and upon payment by him of costs 
of the day and costs of the motion. Rourke 
v. Tompkins, 40, p. 288.

Postponement, Terms of, after notice 
of trial -An application for judgment, as 
in case of a nonsuit for not proceeding to 
trial according to notice, due to the absence 
of a material witness, was refused on plaintiff 
giving a peremptory undertaking to go to 
trial at the next circuit and on payment 
of costs of the motion. Frederick v. Gibson, 
36, p. 364.

Postponement, Terms of Peremptory 
undertaking Costs—The practice on re
fusing a rule for judgment as in case of a 
non suit, for not proceeding to trial according 
to notice, on plaintiff giving a peremptory' 
undertaking, is to impose costs of the day 
as a condition. Jones v. Miller, 37, p. 585.

Review of judge's discretion re terms
—If a trial judge refuse, except upon unusual 
and onerous terms, to postpone a trial on 
the ground of the absence of a material wit
ness the Court will review the exercise of 
his discretion and grant a new' trial.—(Per 
Tuck C. J., Hanington, Barker, McLeod 
and Gregory JJ., Landry J. dissenting.) 
Hale v. Tobique Manufacturing Co., 36, 
p. 360.

See also Hicks v. Ogden et, al, 35, p. 361)col. 
35-6.)

IV. Jury Trial.

1. WHEN GIVEN.

Jury, Application for—An application 
for a jury under Consolidated Statutes, 
c. 60, s. 31, must be made one clear day 
previous to the trial, and a demand made 
after a tnal had been commenced, and 
adjourned at the request of the defendant 
before any substantial progress had been 
made, is too late. Temperance and General 
Life Assurance Co. v. Ingraham, 35, p. 558.

Jury, Trial by or without— Order 36,
it. 4 and 6—Where the question whether or
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not any cause, matter or issue requires any 
prolonged examination of documents or ac
counts, or any scientific or local investigation 
which cannot conveniently he tried with a 
jury, is, under Order 36, i. 4, in the discretion 
of the judge directing the mode of trial, the 
exercise of this discretion will not he inter
fered with on appeal, except in case of gross 
error. Clark v. The Saint Croix Paper Co., 
43. p. 22"».

Semble, If under Order 36, r. 6, the trial 
judge would be justified in disregarding an 
order made under r 4. for trial without a 
jury and direct a trial with a jury. Id.

2. THE JUDGE.

( No Cases.)

3. THE JURY.

Damages Assessment of damages 
is peculiarly the province of the jury, hence 
the Court of Appeal will not correct an 
erroneous assessment hut will send the 
case down for a new trial. Edmondson 
v. Allen, 40, p. 299.

Estoppel Question for jury—To con
stitute an estoppel in pais, there must be 
a representation made with the intention 
that it should he acted upon, which repre
sentation is acted upon by the party to 
whom it is made, in the belief that it is true 
and by which lie is prejudiced.—The jury 
found that the plaintiff made a contract with 
one F. as agent of the defendant, and also 
made the following finding : “Did defendant 
knowingly permit F. to so deal with the 
public as to lead the plaintiff to infer that 
lie (F.) had authority to make contracts 
binding on the defendant?—Yes."—Held, 
that the question as framed was insufficient 
to constitute an estoppel. Giber son v. The 
Toronto Construction Co. Ltd., 40, p. 309.

False imprisonment Questions for 
jury - In an action for false imprisonmen/ 
the defendant, acting as a peace officer 
under the criminal code, is entitled to notice 
of action under section 976, if he honestly 
believed the plaintiff had committed a 
felony. The bona tides of the defendant's 
belief is a question of fact, and must be 
submitted to the jury, if any facts exist 
which could give rise to an honest belief.— 
The reasonableness of the belief is not 
material. (Per Hanington, Landry, Barker 
and McLeod JJ., Tuck C. J. dissenting.) 
White v. Hamm, 36, p. 237.

Failure of jury to answer questions
Upon the trial of an action for negligently 
setting fire to plaintiff’s timber land the 
judge submitted certain questions to the 
jury under C. S. 1903, c. Ill, s. 163.—The 
jury did not answer the questions but brought 
in a general verdict which the judge accepted 
without objection by either party.— Held, 
that as no objection was raised at the trial* 
the judge had a right to accept the verdict.

-Held (per McLeod, Barry and McKeown 
J.), if counsel had objected it would have 
iccii the judge’s duty to send the jury back 

to answer the questions. Sullivan v. Crane, 
39, I». 438.

Juror, Bias of A new trial will not be 
granted on the ground that one of the jurors 
was disqualified, his wife being a first cousin 
to the plaintiff's wife, if the defendant knew 
before the trial commenced of the alleged 
disqualification and failed to raise the 
objection. Huffy v. Reid, 44, p. 407.

Juror, Disqualification of—The fact 
that jurors are related within the ninth 
degree is not of itself a ground for a new 
trial.—It must be shown that the relation
ship is such as would create a bias or preju
dice in the jurors' minds. Peck v. Peck, 
3.'), j-. fs I

The fact that a juror was related to the 
plaintiff's wife, which was not known to 
either party or their attorney at the time 
of the trial; and that two other jurymen were 
open to challenge on the ground that they 
had not the necessary property qualification 
are not grounds for a new trial. Lloyd v. 
Adams, 37, p. 590.

The age limit provided for by section 1 
of the act respecting juries (C. S. 1903, c. 
126), operates as a disqualification and not 
merely as an exemption. Moran v. O'Regan, 
38, p. 399.

Juror, Treating—Treating one of the 
jurors during the progress of the trial by 
the attorney of one of the parties is ground 
for a new trial. Nadeau v. Theriault, 37, 
p. MS.

Jury, Challenging the array—It is no
ground for a challenge to the array that the 
jury was summoned by a coroner who was 
also deputy to the sheriff of the county who 
was disqualified by reason of being a rate
payer in the town that was the defendant 
in the action; or that the coroner summoned 
the jury under a notice by the clerk of the 
circuits, pursuant to C. S. 1903, o. 126, s. 18, 
and no venire was issued. Milmore v. 
Town of Woodstock, 33, p. 133.

Jury—County Courts, 60 Viet., c. 24, 
s. 158 applicable to—Section 158 of 60 
Viet., c. 24 (Supreme Court Act) authorizing 
the judge on the trial of a cause to direct 
the jury to answer questions submitted 
and enter a verdict on the answers given, 
applies to the County Courts.—When this 
course is adopted it is the judge’s duty to 
enter the verdict for the party in whose 
favor the questions are answered. Sleeves 
v. Dryden et al, 35, p. 555.

Jury, Powers of—It is the privilege of 
any juror to ask any question lie likes upon 
the trial—if it is irrelevant, let counsel object 
to it (per Hanington J.). Ingram v. Brown, 
38, p. 256.
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A juror cannot object to a witness being 

called, nor charge him with interest or 
partiality (per McLeod J.). Ingram v. 
Brown, 38, p. 256.

Jury, Refreshing memories of "If
juries wish to have their memories refreshed 
as to some part of the evidence, they should 
come into Court for the purpose where 
counsel, if they wish, can request the judge 
to read to the jury at the same time other 
evidence bearing on the. same point" (per 
Barker, C. J., and McLeod, J.) Miles 
Bros. Inc. v. Bell, 40, p. 158

See also Royal Bank of Canada v. Ilale,
37, p. 47.

Jury Summoning additional jurors
Where the jury panel has been exhausted 
by reason of some of the jurors being out 
in another case the presiding judge may 
direct talesmen to be summoned. Xadeau 
v. Theriault, 37, p. 408.

Jury, Tampering with -Where one of 
the grounds in support of a motion for a 
new trial was that some of the jury had 
been tampered with, and the charge in
cluded the defendant's attorney, an officer 
of the Court, and a number of affidavits 
very contradictory and of an entirely ir
reconcilable nature were read, under the 
special circumstances of the case an order 
was made that the deponents should appear 
before the Court to be examined viva voce 
touching the matters in question. Wood 
v. Le Blanc, 36, p. 47.

Malicious prosecution Question for 
jury In an action for malicious prosecu
tion the question of malice is for the jury 
exclusively. Dugay v. Myles, 42, p. 265.

The question of reasonable and probable 
cause is for the judge to determine, but if 
the facts are in dispute they must be found 
by the jury, and one essential fact for the 
determination of this question is as to the 
belief of the prosecutor in the guilt of the 
accused. Id.

Negligence Lord Campbell's Act 
Question for jury In an action under 
the Statute, C. S. 1903, c. 79 (Lord Camp
bell's Act), the jury should be asked simply 
if the defendant was guilty of negligence 
causing the death, and if so, in what did such 
negligence consist'( (Per Barker J.) Collins 
Administrator etc. v. The City of Saint John,
38, p. 86.

Questions Submitting at request of 
counsel A judge is not bound on the request 
of counsel to submit questions to the jury 
under C. S. 1903, c. Ill, s. 163, and c. 116, 
s. 78.—He may refuse to do so and ask for 
a general verdict. Shaw et al v. Stairs, 
37, p. 593.

See also W. II. Thorne it Co. ltd. v. 
Bustin, 36, p. 163 (Barker, McLeod and 
Gregory, J.J.), and Sonier v. Breau 41, p. 177.

Questions for jury—Consolidated Stat
utes 1903, c. Ill, s. 163, providing that the 
judge, instead of directing the jury to give 
either a general or special verdict may sub
mit questions of fact and enter a verdict 
on the questions anwered, applies to the 
County Courts. Read v. McGivney, 36, p. 
513.

Slander Questions for jury or general 
verdict - In actions of slander the judge 
may submit questions to the jury instead 
of taking a general verdict, but if lie instructs 
the jury to bring in a general verdict he is 
not obliged to submit questions at the 
request of counsel.- -(Toronto Railway Co. 
v. Balfour, 32 S. C. R. 239. hurlon v. Carroll,
7 A. R. Ont. 145, 154, specially referred to.) 
Sonier v. Breau, 41, p. 177.

5. VERDICT.

Amount of verdict Payments after 
action brought The M. Company owed 
the plaintiff $4,090, for which ne held as 
collateral security the defendant's note for 
$3,000, made for the accommodation of the 
company, and some other collateral. After 
action brought on the note, the plaintiff 
received a dividend from the company, 
which had gone into liquidation, and realized 
on some of the other collateral, but these 
facts were not pleaded. Verdict having 
been entered for the full amount of the note, 
held, that the plaintiff was entitled to judg
ment for the full amount of the note, but 
the amount realized upon the collateral 
and some portion of the dividend should 
be créditée! upon the execution. Gorman 
v. Cop:, 3ft, p. 30».

Assault No damage Verdict for 
defendant—Costs- In an action for an 
assault the jury found the defendant guilty, 
and that the plaintiff had not suffered any 
damage and returned a verdict for the 
defendant.—A subsequent application to 
the judge of the County Court who had tried 
the cause to set aside the verdict and grant 
a new trial, or failing that, to enter a verdict 
for the plaintiff for nominal damages was 
refused.— Held, on appeal (per Tuck C. J., 
Hanington, Landry and Gregory JJ., McLeod 
J. dissenting), that the Court had no power 
to set aside the verdict for the defendant 
and enter a verdict for the plaintiff, and 
that a new trial will not be granted merely 
for the purpose of enabling a plaintiff to 
obtain nominal damages, where no right 
is affected except a question of costs. Mur- 

s phy v. Dundas, 38, p. 563.

Breach of contract Damages Where 
defendants counterclaimed for a breach of 
the contract but furnished no particulars 
and offered no proof of damage, the jury 
found that there had been a breach by the 
plaintiff and assessed the damages at $200. 
—They also found the defendants had 
accepted what the plaintiff did as a fulfil
ment of the contract.— Held, that no 
evidence of damage having been given on
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the trial the question as to damages was 
unnecessarily left to the jury and the de
fendants could derive no benefit from its 
findings. Blue v. Miller el al Adm's etc., 
43, p. 307.

Ejectment Equitable defence In an
action of ejectment where the defendant 
pleads he is entitled to possession on equit
able grounds under an agreement of purchase 
which he is ready to carry out, and the 
judge trying the case without a jury finds 
that the plea is proved, it i< proper under 
C. S. 1903, c. Ill, s. 134, to order a verdict 
tor the defendant, although the legal title 
and right to possession is in the plaintiff, and 
the effect of verdict is to deprive the plaintiff 
of the costs of the ejectment. Souri v. 
Ouilletle, 37, p. 393.

Finding of jury-Where each party is 
seeking to make a title for himself by pos
session the Court will not interfere with the 
findings of the jury unless the verdict was 
one which, the whole of the evidence 1>eing 
reasonably viewed, could not properly have 
been found.—(Per Tuck C. J., Barker, 
McLeod and Gregory JJ.) Wood v. Le- 
Blanc, 3(1, p. 47.

General verdict Failure to answer 
questions Upon the trial <>f an action for 
negligently setting fire to plaintiff's timber 
land the judge submitted certain questions 
to the jury under C. S. 1903, c. 111, s. 1(13. 
The jury did not answer the questions but 
brought in a general verdict which the 
judge accepted without objection by either 
party. - Held, that as no objection was 
raised at the trial, the judge had a right 
to accept the verdict. Sulli an v. Crane, 
39, p. 438.

Negligence. Findings re New trial 
refused While B. was carrying a bag out 
of the defendant's grist mill by an ordinary 
means of exit he passed near a vertical shaft 
which was in motion, and in some way his 
overcoat was caught by the shaft and he 
was whirled around and instantly killed.— 
Between the shaft and the smutler, where 
B. tried to pass, was a passage of about six 
feet in width. The shaft, which was un
guarded, was three inches in diameter, and 
had been mended some years before with a 
chain and some wire to secure a coupling. 
—This increased its diameter by several 
inches, and there was evidence that a hook 
on the end of the chain and a piece of the 
wire was left protruding, though this was 
contradicted.—There was no witness of 
the accident, and the jury found that there 
was no negligence on the part of the de
fendant and that there was contributory 
negligence on the part of B.—Held, that 
the verdict was such as the jury, reasonably 
viewing all the evidence, might properly 
find. Berlhelot v. Sallesses, 39, p. 144.

Perverse verdict —In an action under O. 
63 for the recovery of a piano unlawfully 
detained, the defendant counter-claimed for

damages for breach of contract.—The judge 
directed the jury that the subject matter 
of the counter-claim was res judicata and 
was not to be considered, and directed a 
general verdict for the plaintiff.-—Notwith
standing this direction the jury found a 
verdict for the defendant for $300. Held, 
that the trial judge was right in disregarding 
the verdict and in ordering a verdict to be 
entered for the plaintiff tor the return of 
the piano and on the counter-claim. Am
herst Pianos Ltd. v. Aihuy, 44, p. 7.

See C i her son v. The Toronto Constn tion 
Co. Ltd., 40, p. 309.

See also NEW TRIAL (4). 

ee n o Title “APPEAL"

V. New Trial.

1. MISDIRECTION, NONDIRECTION, 
NONSUIT, ETC.

Accounts—On the trial of an action in
volving disputed accounts it is not a ground 
for a new trial that the judge told the jury 
they might draw inferences favorable or 
unfavorable to the plaintiff's case from 
the fact that he refused to produce, under 
notice, documentary evidence in his pos
session, which it was admitted contained 
some account of the transaction in dispute. 
Hale v. Leighton, 36, p. 256.

Alibi—Where the defence to a criminal 
charge is an alibi, it is misdirection to tell 
the jury that the onus is on the prisoner to 
prove it to their entire satisfaction, and to 
show beyond all question or reason that he 
could not have been present at the com
mission of the crime. R. v. Myshrall, 35, 
p. 507.

Application of law to the facts—In
a case requiring a direction upon the law 
to the jury it is misdirection to give a gen
eral statement of the law without pointing 
out its application to the facts of the par
ticular case.—Prudential Assurance Co. v. 
Edmonds, 2 A. C. 487, followed. Guimond 
et al v. Fidelity-Phénix Fire Insurance Co., 
41, p. 145.

Assault-Damages—In an action for 
assault the judge misdirected the jury in 
favor of the plaintiff on matters which might 
affect the question of damages, and a verdict 
was rendered for the plaintiff for $135.— 
On appeal upon the grounds of misdirection 
and excessive damages, held, that although 
the damages were not excessive, yet the 
misdirection caused a substantial wrong or 
miscarriage entitling defendant to a new 
trial, inasmuch as the jury might have 
been influenced by it in assessing damages. 
Edmondson v. Allen, 40, p. 299.

Case withdrawn from Jury—The acts
of a person assuming to exercise the functions
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of an office to which he has no legal title, 
may be, as regards all persons except the 
holder of the legal title to the office, legal 
and binding; a new trial was ordered in 
an action to recover the purchase money 
paid for a carload of , v.«'; sold under
a contract which required them to be in
spected by an officer under the Destruction 
Insect and Pest Act (9 and 10 Edw. VII, c. 
31, Dom.) where the trial judge withdrew 
the case from the jury and ordered judg
ment for the plaintiff on the ground that 
the person who made the inspection while 
acting de facto as an officer under the act 
was not in fact a properly appointed officer 
under the act and therefore the buyer had 
a right to rescind the contract and recover 
back the purchase money. Fawcett v. Hat
field et al, 44, p. 339.

Where there is evidence of an express 
promise to pay an arbitrator for his services 
as such, founded on good consideration, it
is misdirection to v.i,v 1..... the same from
the consideration nt the jury. Finder v. 
Cronkhile, 34, p. 49S.

Charge as a whole fair—Verdict not 
unjust—The Court of Equity in the exer
cise of its discretion will not grant a new 
trial on the ground of misdirection, if it is 
of such a nature, in view of all the circum
stances and the charge as a whole, that 
it ought not properly to have influenced the 
jury and their finding is the same that 
ought to have been made hail there been no 
misdirection, and the Court is satisfied that 
justice has been done. Bradshaw v. Foreign 
Mission Board of Baptist Convention of Mari
time Provinces, 1 Eq., p. 346.

Charge as a whole —A new trial will not 
l>e granted on the ground of misdirection 
if the charge taken as a whole fully and 
fairly leaves the facts to the jury, notwith
standing it contains objectionable isolated 
expressions or statements. Porter v. O'Con
nell, 43, p. 458.

A statement in a charge to a jury which 
states the law too broadly as applied to 
the case under consideration is not a mis
direction for which a new trial will be granted 
if the charge taken as a whole leaves all the 
facts correctly and fairly to the determina
tion of the jury. Puffy v. Reid, 14, p. 407.

Contract, Inference of breach of—An
agreement between steamship companies 
fixed rates for freight and passengers for 
one season.—'The plaintiffs proved one 
breach of the contract by the defendants and 
the Court directed the jury that in the ab
sence of evidence to the contrary they 
might consider whether other breaches 
had not been committed.—Held, the direction 
was right inasmuch as the defendants knew 
and could have given evidence as to whether 
or not other bleaches had been committed 
and such knowledge was not in the plaintiff’s 
power. St. John River S. S. Co. Ltd. v. The 
Star Line S. S. Co., 40, p. 405.

Contract in writing -Interpretation-
Plaintiff contracted with the defendants for 
three hundred and thirty hours dredging 
in the harbour of Saint John with a spe
cific dredge and appliances, and for so 
much longer as the city might require on 
giving notice at the expiration of that period, 
to be paid for at the rate of $400 per each 
eleven hours, subject to deductions and 
allowances agreed upon for time lost (1) 
when the dredge was unable to work by 
reason of injury to the plant or machinery; 
and (2) where the work could not go on by 
reason of stormy weather.—The water was 
too deep at high tides for the dredge to work, 
and there was, therefore, delay caused in 
this way.—Both parties were aware at the 
time the contract was made that the high 
tides would interfere with the work, but 
there was no provision for any deduction 
or allowance on that contract.— Held, that 
a verdict for the plaintiff, ordered on a con
struction of the contract that there was an 
implied covenant that the defendants should 
pay for the time lost by reason of the high 
tides, was erroneous, and should be set aside 
and a new trial granted. Connolly v. The 
Cit\ of Saint John, 36, p. 411. Confirmed 
35 S. C. R., p. 186.

Damages- In an action brought to re
cover damages from the owner of a dog, which 
had bitten the plaintiff, a child a little over 
five years of age, the learned judge, in 
charging the iury, told them that if they 
thought the scars on the plaintiff's face, 
caused by the bite, were likely to be per
manent, and that such lasting disfigure
ment might affect her prospects of making 
a good marriage, they might consider such 
possible loss of marriage in assessing the 
damages.— Held, misdirection, as such dam
ages were too speculative and remote.— 
The jury were further directed that in 
assessing the damages they might take 
into consideration the financial position 
of the defendant and the condition in life 
of the plaintiff.— Held, as before, misdirection. 
Price v. Wright, 35, p. 26.

If, in charging the jury, the judge makes 
a statement calculated to unnecessarily 
magnify the importance of the matter in 
dispute, and suggest excessive damages, 
a new trial will not be granted, even though 
the judge was in error in making the state
ment, if it appears from the verdict found 
that the jury, in assessing the damages, 
were not influenced by the charge. Cormier 
v. Boudreau, 35, p. 645.

On the trial of an action against a street 
railway company to recover damages for 
personal injuries, the vice-president of the 
company, called on the plaintiff’s behalf, 
was asked on direct examination the amount 
of bonds issued by the company, the counsel 
on opening to the jury having stated that 
the company were making large sums of 
money out of the road.—In re-examination 
the plaii.riff's counsel interrogated him at 
length as to the selling price of the shares
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on the Montreal exchange, and proved that 
they sold at alxiut 50 pur cent, premium.— 
The judge in charging the jury directed them 
to assess the damages “upon the extent of 
the injury plaintiff received, independent 
of what these people may he, or whether 
they are rich or poor."—The plaintiff ob
tained a verdict with heavy damages.— 
Held, that in view of the amount of the 
verdict it was quite likely that the general 
observation of the judge in his charge did 
not remove the effect on the jury as to the 
financial ability of the company to respond 
well m damages. —The injury of which the 
laintiff complained was the crushing of 
is foot and on the day of the accident 

the medical staff of the hospital where he 
hail been taken held a consultation and were 
divided as to the necessity for amputation. 
—Dr. W. who thought the limb might he 
saved, was four days later appointed by 
the company, at the suggestion of the plain
tiff’s attorney, to co-operate with the plain
tiff's physician. —Eventually the foot was 
amputated and the plaintiff made a good 
recovery.—On the trial the plaintiff's physi- 
eian swore to a conversation with Dr. W. 
four days after the first consultation and 
three days before the amputation, when 
l)r. W. stated that if he could induce the 
plaintiff's attorney to view it from a sur
geon's standpoint and no. use it. to work cte. 
the sympathies of the jury, he might con
sider "more fully the question of amputation. 
—The judge in his charge referred to this 
conversation and told the jury that it seemed 
to him very important if Dr. W. was using 
his position as one of the hospital staff to 
keep the limb on when it should have lieen 
taken off and that he thought it very repre
hensible. -Held (Strong C. J. and Gwynne 
J. dissenting), that as Dr. VV. did not repre
sent the company at the first consultation 
when he opposed' amputation; as others of 
the staff took the same view and there was 
no proof that amputation was delayed 
through his instrumentality; and as the jury 
would certainly consider the judge's remarks 
as bearing on the contention made on plain
tiff's behalf that amputation should have 
taken place on the very day of the accident, 
it must have affected the amount of the ver
dict.—To tell the jury to ask themselves: 
"If 1 wcte plaintiff now much ought I to be 
paid if the company did me an injury?" is 
not a proi>er direction. Hesse v. The Suint 
John Ricv Co., :<:> N. R. R.. p. 1; 30 S. C. R.
p. 218.

Damages. Reduction of—The Court has 
no j lrisdiction without the defendant’s con
sent to make a new trial dependant upon the 
consent of the plaintiff to reduce the dam
ages. Barter v. Sprague's Falls Mfg. Co., 38, 
p. 207.

Evidence—On the trial of an action 
brought to recover damages for injuries 
caused to the plaintiff by the negligence 
of the servants of the defendants while he 
was lieing carried as a passenger upon a 
ear of the defendant company, the vice-
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president of the company, a witness for the 
plaintiff, who had gone to P., the plaintiff's 
place of residence, in order to pursue some 
inquiries as to the plaintiff’s earning capacity 
and income, was asked what hail been told 
him in reference thereto by one E.—Uj>on 
objection by the defendants' counsel the 
question was ruled out.—In charging the 
jury the learned judge, referring to the 
rejected evidence, told them that they 
might assume that if the witness had heard 
anything unfavourable to the plaintiff he 
would have told it, and that it was material 
which they might consider when they were 
endeavouring to arrive at the earning cap
acity and income of the plaintiff.—At the 
instance of the defendants a commission 
was issued to take the evidence of certain 
persons at P.—The commission, though 
executed, was never returned to the Court, 
and a copy of the evidence of one of the 
witnesses being tendered in evidence on 
liehalf of the plaintiff, wa= upon objection 
by the defendants' counsel rejected.— 
The learned judge told the jury that the 
conduct of the defendants in not having 
the commission returned was an element 
which might fairly lie considered by them 
in determining the credibility of the plain
tiff, although the defendants' counsel had 
offered to allow copies of all the evidence 
taken under the commission to be used as 
if it had been returned into Court, which 
offer was refused.— Held, misdirection in 
both instances (per Tuck C. J., Hanington 
and McLeod J J., VanWart J. dissenting). 
—B., a medical witness, swore that W., a 
surgeon who had been employed by the 
defendants to watch the plaintiff after he 
had been injured, told him that he would 
consent to an amputation of the plaintiff's 
foot if the plaintiff's attorney would not 
use it as a means of increasing the damages. 
—The learned judge commented severely upon 
this to the jury.— Held, misdirection, as it 
was not a matter for which the defendants 
could be held liable I per Tuck C. J., Haning
ton and McLeod Jf., VanWart J. dissenting). 
Hesse v. St. John Rwy. Co., 35, p. 1.

Failure of epunsel to ask—A new trial
will not be granted on the ground of non- 
direction if the counsel of the party com
plaining was afforded an opportunity at the 
trial to call the judge's attention to the 
particular point on which he desired a direc
tion or a more specific direction, and failed 
to do so. Phillips v. Montgomery et al, 
43, p. 221); Porter v. O'Connell, 43, p. 458. 
Robinson v. Haley et a!, 42, p. <157.

Lord Campbell's Act -In an action under 
Lord Campbell's Act the jury should be 
asked simply if the defendant was guilty of 
negligence causing the death, and if so, in 
what did such negligence consist?—If ir
relevant and unnecessary questions are 
asked, and the judge's charge in respect to 
them is not warrantai by evidence relevant 
to the issue, a new trial will not be granted 
unless the effect thereof is to prejudice 
the minds of the jury as to the real question
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to be tried {Per Barker J). Collins Ad
ministrator etc. v. The City of Saint John, 
38, p. 80.

Murder —The prisoner, who was tried 
and convicted of murder, although he had 
ample time and opportunity to tell all he 
knew concerning the crime both to the 
authorities and others, maintained a com
plete silence respecting it, with the excep
tion of some bald assertions of his innocence, 
until he went upon the witness stand at the 
trial to give evidence on his own behalf, 
when he admitted being present at the doing 
of tlie deed, but charged it upon one G., a 
young companion, who was with him, and 
who before and at the trial, had alleged the 
prisoner's guilt.—The learned judge, in 
charging the jury, told them that they were 
entitled to take this continued silence of the 
prisoner into consideration, and after decid
ing whether or not such silence proceeded 
from a consciousness of guilt and a desire 
to spring a defence upon the Crown, which 
it might not be able to meet, they might 
therefrom draw an inference as to his guilt 
or innocence.—He further instructed them 
that this continued silence of the prisoner 
was an element that might assist them in 
determining the amount of credence that 
ought to be given to the story told by the 
prisoner in the witness box.— Held (per 
Tuck C. J., Hanington, Landry, Barker and 
McLeod JJ., Gregory J. dissenting), that 
the charge was correct in both respects. 
— Held {per Gregory J.), in so far as the 
charge directed the attention of the jury 
to the silence of the prisoner as one of the 
means of testing his credibility it was correct; 
but when the learned judge went beyond 
that and instructed the jury that they were 
entitled to draw inferences of the prisoner’s 
guilt or innocence from his silence, it was 
error.—Held further {per Tuck C. J., Han- 
ington, Landry, Barker and McLeod JJ. 
Gregory J. dissenting), that even if the charge 
were erroneous in the respect complained 
of, as in the opinion of the Court no sub
stantial wrong or miscarriage had been 
occasioned thereby, such error was cured by 
proviso (f) of section 740 of the code. R. v. 
Higgins, 30, p. 18.

On a trial for murder, where the evidence 
is circumstantial, and some of the material 
facts proved are of such a character that it 
is possible to draw from them inferences 
bearing either for or against the defence 
set up, it is the province of the jury to draw 
the inferences, and it is misdirection for 
which a new trial will be granted for the 
trial judge to tell the jury that the only 
inferences that should be drawn are those 
tending to establish the guilt of the prisoner. 
R. v. Collins, 38, p. 218.

Negligence—In an action for damages 
for an injury caused by alleged negligence 
the verdict will not be set aside on the 
ground that the trial judge failed to instruct 
the jury as to what would, and what would

not, constitute negligence, if counsel on 
the trial neglected to ask the judge to so 
instruct them. Robinson v. Haley et al, 
42, p. 657.

Nonsuit improperly granted —By the
terms of a life insurance policy the defend
ant agreed to pay at its head office at the 
city of Hamilton in the province of Ontario. 
— Held {per Tuck C. J.), that a nonsuit 
should not be granted on the ground that 
the plaintiff had failed to prove a demand 
at the head office, or on the ground that no 
ancillary probate had been taken out in 
Ontario before action brought. Seery et 
al Exec. v. Federal Life Assurance Co., 38, 
p. 97.

In an action for negligence in starting a 
fire in June without notice, contrary to the 
Act respecting Protection of Woods from 
Fire, C. S. 1903, c. 94, tried before a County 
Court judge without a jury, plaintiff proved 
that defendant had a number of brush piles 
on his land thirty or forty feet apart, that 
defendant was seen going towards these 
piles, and twenty minutes afterwards smoke 
arose and defendant was found near the 
piles, fifteen of which were burning.— 
There was also evidence of a statement by 
defendant that tobacco dropped out of 
his pipe and set the fire.—A wind was 
blowing at the time towards the plaintiff's 
land and plaintiff’s woodland was burned. 
—Plaintiff having been nonsuited, held, 
the nonsuit should be set aside.— Held (per 
White J.), in the absence of contradiction 
the evidence entitled the plaintiff to a 
verdict and therefore the nonsuit should 
be set aside.— Held (per Barry J.), a nonsuit 
should not be granted where there is suf
ficient evidence for the plaintiff to submit to 
a jury. Cochran v. Lloyd, 42, p. 112.

Order 39, r. 6—A new trial is not granted 
on the ground of misdirection unless in 
the opinion of the Court some substantial 
wrong or miscarriage has been occasioned 
thereby.—Order 39, r. 6. Markey v SI oat 
et al, 41, p. 235; Simpson v. Malcolm, 43, 
p. 79.

Slander—lu an action for slander, it 
was held, misdirection to tell the jury that 
if the defendant believed he was a constable 
and was making the enquiries bona fide and 
discreetly in the discharge of his duty as 
an officer of the law endeavouring to ferret 
out a crime, he was not guilty whether he 
was a constable or not. Trafton v Deschene, 
44, p. 552

Theft—The mere fact of a person convert
ing to his own use goods found by him does 
not of itself as a matter of law make him 
guilty of theft.—Where, on a trial of a charge 
of theft, the jury after retiring asked the 
question ; “Does raising a temporary loan 
on anything found constitute theft?” and 
the judge answered “Yes."—Held, that the 
answer was equivalent to a direction that as
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a matter of law the accuse-1 was guilty and 
was a misdirection. R. v. Siavin, 35, p. 388.

Trespass -Where premises have been 
let, and the tenant is in possession, the 
landlord cannot maintain trespass against 
a stranger for taking down fences to make a 
road and hauling logs across the land where 
there has been no injury of a permanent 
character to the fences or land in question. 
—Therefore a general charge that the de
fendant would be liable if any damage were 
done to any of the fences would be a mis
direction. Crawford v. Clowes, 43, p. 199.

Trover—L. and P. each carried on busi
ness in Saint John, buying and selling fruit. 
—P. was a licensed auctioneer.—To avoid 
competition between the parties it was 
agreed that P. was to buy all the apples 
handled by either in the market square, 
L. to furnish the money when apples were 
purchased.—All commissions on commission 
sales, and net profits on sales of apples 
purchased were to be equally shared.—Under 
this agreement P. purchased the cargo of 
the schooner C., some 342 barrels.—After 
a part had been sold the sheriff under an 
execution in the suit of R. against P. seized 
and, without removing any of them, sold 
62 barrels.—At the sale the sheriff in answer 
to a bidder, stated that he was selling P.'s 
interest only, and would guarantee nothing, 
and he did not deliver the barrels sold to the 
purchaser.—In an action of trover in the Saint 
John County Court against the sheriff for 
a conversion of the 62 barrels, the judge 
told the jury that if they found that the 
apples were purchased under the agreement 
on the joint account of L. and P. there was 
a conversion, and, the verdict should be for 
the plaintiff.—Held, on appeal, that the 
direction was wrong, that the sheriff had a 
right to sell any interest P. had, and the 
question for the jury was: "Did the goods 
belong to P., or did he have an interest 
in them?" Ritchie v. Law, 37, p. 36.

Warranty—Where in an action involving 
issues of warranty on a sale of chattels, failure 
of consideration and fraudulent misrepresen
tations, the questions submitted to the jury 
did not cover all the material issues raised by 
the pleadings and the answers of the jury to 
those submitted were unsatisfactory, and 
where the plaintiff must have failed in part 
but for an amendment allowed on the motion 
to set aside the verdict entered for the 
defendant and enter a verdict for the plain
tiff a new trial was granted without costs. 
Robertson v, Norton, 44, p. 49.

A policy of accident insurance contained 
a warranty that the applicant had not 
withheld any information which was calcu
lated to influence the decision of the direc- 
i-.rs as in the applicant’s eligibility f<-r 
insurance, and also a warranty that no appli
cation ever made by the applicant for 
accident insurance had been declined and 
no accident policy issued to him had been 
cancelled by any company.—The plaintiff

had effected previous insurance which on 
a settlement of a disputed claim was put an 
end to during its currency with the consent 
of the plaintiff, but at the request of the 
company, the unearned premiums being 
returned.— Held, that the proper question 
for the jury was whether the withholding 
of this information was in fact material, and 
it was misdirection to tell the jury that they 
were to consider whether the plaintiff be
lieved it material. Smith v. The Dominion 
of Canada Accident Insurance Co, 36, p. 300.

2. ADDRESS.
Alluding to outside opinions—Allusions 

made by counsel in his address to the jury 
to the opinion of a judge of the Supreme Court 
who had acted for the defendant prior to 
his appointment to the bench, are improper, 
though not necessarily ground for a new 
trial. Massey- Harris Co. Ltd v. Merrithew, 
39, p. 544.

Reading judgment in former trial—
At the trial the plaintiff's counsel was 
allowed, subject to objection, to read as a 
part of his closing address a judgment on 
a former motion for a new trial in this 
cause delivered in the Supreme Court of 
N. II., and also a judgment delivered on 
appeal in the Supreme Court of Canada. 
—these were both dissenting judgments 
they dealt with the same facts and expressed 
opinions on the facts but covered a wider 
range of questions than those on which 
this jury was asked to find.—The trial judge 
expressed his opinion that the jury could 
not have been biased by the reading of these 
judgments, this was the third trial of the 
cause and at each trial the plaintiff had a 
verdict, and the weight of evidence was in 
favor of the findings of the jury.—Held, 
that while it was improper to allow the 
judgments to be read, yet under the special 
circumstances this was not a ground for 
a new trial.— Held, also that the objection 
was cured by section 376 of the Supreme 
Court Act, (C. S. 1903, c. Ill,) as no sub
stantial wrong or miscarriage of justice 
had lieen thereby occasioned. Harris v. 
Jamieson, 39, p. 177.

3. DAMAGES.

Excessive Damages — Where the jury in 
assessing damages apparently took into con
sideration the plaintiff’s costs of the first 
trial which had been set aside, this was con
sidered sufficient grounds for setting aside the 
verdict. Ingram v. Brown, 38, p. 256.

Excessive damages — Reducing or New 
Trial See Barter v. Sprague's Falls Mfg. Co. 
38, p. 207.

Excessive—In an action for breach of 
contract to supply water power for one year 
and from year to year as the plaintiff re
quired, it was proved that the water supply
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was cut off in the middle of the second year, 
and the plaintiff proved a loss of profit, 
up to the termination of the second year, 
amounting to $600.—He also claimed future 
damages ami special damage by reason of 
the terms of his lease which required that 
water power—which could be procured 
only from the city—should be used on the 
premises, but there was no allegation of 
special damage in the declaration, and an 
application at the trial to amend by adding 
such allegation was refused.—Under a direc
tion to find damages up to the termination 
of the second year, the jury allowed $1,500. 
— Held, that the damages were excessive 
and ground for a new trial. Crockett v. 
The Town of Campbellton, 39, p. 160.

Insufficient damages — A new trial on 
the ground of the insufficiency of the dam
ages will not be granted unless it appears 
clearly to the Court that the smallness of the 
damages has arisen from mistake upon the 
part of either the Court or jury, or from 
some unfair practice on the part of the de
fendant.—A verdict will not be set aside on 
the ground that it is a compromise verdict if 
it can lie justified upon any hypothesis pre
sented by the evidence. Currie v. The St. 
John Rwy. Co., 36, p. 194.

Misdirection re damages—Sir 2 MIS
DIRECTION.

Nominal—Semble: A new trial will not 
be granted to the plaintiff in an action on 
a replevin bond where the breach is that 
the replevin suit was not prosecuted with 
effect and without delay, and only nominal 
damages could be recovered. Landry v. 
Sivret et al, 39, p. 356.

Reducing damages- -New trial—The
power of ordering a new trial unless the 
plaintiff consents to a reduction of the dam
ages, is vested in the judges of the County 
Courts under section 68 of the County Court 
Act. Vanbuskirk v. Van Wart, 36, p. 422.

See also Title “DAMAGES.”

4. GENERAL.
Case called out of turn—It is a ground 

for a new trial that a case is called on out 
of its turn on the docket and tried against 
the protest of one of the parties. Milligan 
v. Crockett, 36, p. 351.

Conditional order for new trial—
The Court has no jurisdiction without 
the defendant’s consent to make a new 
trial dependent upon the consent of the 
plaintiff to reduce the damages. Barter 
v. Sprague's Falls Mfg. Co., 38, p. 207.

Defence not availed of—If the defendant 
on the trial of a cause neglects to avail 
himself of a defence of which he was apprised, 
and which he could have then made if he 
had wished, it is not open to him to move 
for a new trial in order to make such defence. 
The Kennedy Island Mill Co. v. Mclnerney,

36, p. 612. Confirmed S. C. of C., No. 2455, 
unreported.

Ejectment—In an action of ejectment, 
where the verdict is for the defendant, the 
Court will not ordinarily grant a new trial 
unless special circumstances exist which 
prevent the plaintiff from bringing another 
action.—(/Per Hanington, Landry, Barker, 
McLeod and Gregory JJ.) Tobique Salmon 
Club v. McDonald, 36, p. 589.

Findings by jury—Precise point not 
submitted—Where the issue submitted to 
and found by the jury involves, and as a 
necessary sequence determines, the issue 
raised by the pleading, a new trial will not 
be granted, though the precise point was 
not submitted. Porter v. Tibbits, 37, p. 25. 
II. II. Thorne it- Co. Ltd. v. Bustin, 37, p. 163. 
(Tuck C. J., Hanington and Landry JJ.)

Findings by jury inconsistent—Con
dition precedent unfulfilled —The plain
tiffs agreed to build for the defendants in 
a specified time two hundred racks accord
ing to specifications furnished, and subject 
to the approval of the inspector of the 
defendants.—At the time the plaintiffs made 
the offer to build the racks they asked that 
in the event of their offer being accepted 
they be furnished with a sample rack, which 
the defendants accordingly did.—After con
siderable delay on the part of the plain
tiffs, and urging on the part of the defendants, 
the plaintiffs notified the defendants that 
they had forty-eight racks completed, and 
all the materials ready to put the remaining 
one hundred and fifty-two together.—De
fendants' inspector condemned all the racks 
manufactured and in process of manu
facture as not in accordance with the speci
fications.—In bn action for damages for 
breach of the contract the jury found, in 
answer to questions submitted by the judge, 
that the racks were not in accordance with 
the contract and specifications, but were 
in accordance with the sample rack fur
nished; they also found that the defendants 
employed a competent inspector and he 
acted in good faith, and they assessed the 
damages at $831.70, for which amount a 
verdict was entered for the plaintiffs.— 
Held, on a motion to set aside the verdict and 
enter a verdict for the defendants, that in 
view of the findings that the inspector 
acted in good faith, and that the racks 
were not manufactured according to the 
contract and specifications, there must be 
a new trial. Lawton Co. Ltd. v. The Maritime 
Combination Rack Co. Ltd., 36, p. 604.

Findings by jury incomplete —T. &
Co. under an arrangement made with B. in 
1900, agreed to supply S. with materials 
to be used in building and repairing houses 
owned or managed hv B.—The materials 
were charged direct to B., and supplied upon 
his credit.—This arrangement continued 
down to November 8th, 1902, without any 
dispute between the parties.—T. & Co. 
claim that about that time B. requested
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them for his convenience to change the 
account and charge all materials got under 
the arrangement between them to S. to 
prevent the account from getting mixed up 
with his private account with T. & Co., 
with which S. had nothing to do, and the ac
count was changed in the books accordingly, 
hut without any intention on the part of 
T. & Co., to alter the liability of 13.—This 
arrangement and request is denied by B., 
and he says on the other hand that about 
the 8th of November. 1902, he gave T. & 
Co., a written notice that lie would no longer 
be liable for goods supplied to S. and that 
the ai rangement between them to that effect 
was terminated.—On the trial of an action 
by 'I*. & Co., against 13. for goods sold and 
delivered after November 8th, 1902, the 
jury were asked “after the 8th of November, 
1002, to whom was credit given by T. & Co., 
to B. or S." and they found to B.—They 
were also asked whether the goods were sold 
upon the credit of 13. or S. and they found 
upon the credit of B.—They also found, 
in answer to a question, that B. agreed to 
become liable for the goods supplied sub
sequent to the 8th of November, 1902, and 
charged in T. & Co.'s books to S.—On 
these findings a verdict was entered for 
the plaintiffs for the amount claimed.— 
Held (per 'fuck C. J., Hanington and Landry 
JJ.), that these findings were in effect find
ings that the change in the account was 
made under the circumstances alleged by 
T. dv Co. at the request of B., and that 
the notice alleged to have been given by 
13. terminating his liability was not given, 
and it is no ground for a new trial, that no 
distinct questions were left, or findings asked 
on these issues.— Held (per Barker, McLeod 
and tïregory JJ.), that as the questions 
submitted did not necessarily involve find
ing- upon the issues between the parties, 
and, upon which the defendant’s liability 
must depend, there should be a new trial. 
- i hat under sec. Iti3 of C. S. 1903, c. 
Ill, counsel have the right to renuire the 
jud e to submit questions to the jury, 
and if they are pertinent to the issue it 
is the duty of the judge to instruct the 
jury that they must answer them if they 
can. <>n apjieal to Supreme Couit of 
Canada, 37 S. C. R., p. 532, new trial ordered 
on ground of misdirection and bias of trial 
judge. IV. 11. Thorne A Co. Ltd. v. Bustin, 
37, p. 163.

! 'efendant, a farmer, executed a chattel 
mortgage to M., whereby he assigned to 
M. all the goods, chattels ami property 
menti *ned in a schedule thereto annexed, 
amt also any and all the property that might 
thereafter be brought to I ce > up the same, 
in lieu thereof and in addition thereto either 
b\- exchange or purchase. The instrument 
also contained a proviso that the defendant 
sh< u’d remain in possession ol the mortgaged 
prupe-ty until default with power to use 
the same in the ordinary way while so in 
posses-ion, but with full power, right and 
authority to M. to enter and take possession 
, <• ,iv .«-pporty in r-nso of default of payment,

or on the death of the defendant, or in the 
event of the seizure of the property ai the 
suit of any creditor, or in the event of the 
détendant disposing of or attempting to 
dispose of or make away with said property 
or any part thereof without the written 
consent of M. Included in the property 
mortgaged was a stallion which a tew months 
after the execution of the mortgage and 
before any default on the part of the defend
ant, but without the written consent of M., 
he exchanged with the plaintiff for a horse 
belonging to him. After the exchange the 
plaintiff having discovered that the stallion 
was covered by the mortgage, attempted 
to avoid the transaction, sending the stallion 
back to the defendant and demanding the 
return of his own horse, which the defendant 
refused to deliver up.—The plaintiff there
upon replevied his horse, and a claim of 
property having been put in by the defend
ant, the same was decided in his favor by 
the County Court judge, who relied upon 
a verbal license that had been given to the 
defendant liefore the execution of tne mort
gage by the agent of M. whereby the de
fendant was authorized in general terms 
to use the mortgaged property in the wa> 
he had. .Upon an appeal being taken from 
this decision, it was held, (per Landry, 
Barker, VanWart and McLeod JJ., luck 
C. J. and Hanington J. dissenting), that 
it was clearly a condition of the mortgage 
and the intention of the parties thereto that 
the defendant should be allowed to sell or 
exchange the mortgaged property, provided 
such sale or exchange was in the ordinary 
course of the defendant's business, and as 
to whether this exchange had been in the 
ordinary course of the defendant's business 
or not was a question of fact, which had not 
been passed upon by the Court below, there 
should l>e a new trial in ordei to have the 
peint determined. McPherson v. Moody, 
35, p. 51

During negotiations for the sale of two 
standard stokers for use in the defendant's 
brewery, warranted to give certain results 
in the saving of fuel, etc., a contract was 
submitted to the defendant in which a 
particular test called the evaporation test 
was specified to be applied to determine 
whether the stokers would produce the 
guaranteed results.—The defendant refused 
to be bound by the specified test, and the 
proviso was struck out and the contract 
signed, making a proviso for the test as 
follows: “To determine that these guaran
tees are lived up to and the same quality 
of coal is used and the same load is being 
carried, tests are to be made under ordinary 
running conditions on hand and stoker fired 
boilers."—The stokers were installed and 
defendant refused to pay for them, alleging 
that they did not fulfil the guarantee.— 
Plaintiffs brought this action declaring on 
the common counts for goods sold and 
delivered, etc.—The ideas were never in
debted, and a special plea that the stokers 
did not fulfil the guarantees.—Defendant 
mr.de two te-tr vrithevt rc'c-crco to the
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plaintiffs and the result, according to these 
was that no such economy in fuel was effected 
as the contract required.—He refused to 
allow the plaintiffs to make the evaporation 
test, claiming that test was excluded from 
the contract.—In answer to questions the 
jury found that the defendant’s tests were 
not fair and proper under the contract, and 
that the tests that the plaintiffs apply 
were better tests than the defendant’s, and 
that no proper tests were ever made.—In 
answer to other questions they say they 
arc unable to answer whether the test spoken 
of in this contract was to be by evaporation, 
as claimed by the plaintiffs, or by weighing 
the coal, as claimed by the defendant.— 
On these answers a verdict was entered 
for the defendant.—Held (per Tuck C. J., 
Landry and Barker JJ. ), that the verdict 
was improperly entered; that while all the 
findings are in favor of the plaintiffs no 
verdict can be entered for them on the 
pleadings, as there is no allegation of waiver 
or proof that the conditions precedent to 
payment had been performed, and there 
must be a new trial.— Held (per Hanington 
J.), that under the contract as executed, 
it was open to the parties to apply any 
efficient test, and the proper question for 
the jury was "was the test which the plain
tiffs intended to apply, an efficient test 
to determine the results guaranteed,” and, 
as this question was not left, the case was 
not fully tried, and it should be sent down 
for another trial.—Held (per McLeod J.), 
that the conditions precedent were not shown 
to have been performed, ami no waiver of 
performance having been alleged the plain
tiffs could not recover on the pleadings 
and the verdict should stand.—If the plain
tiffs were allowed to amend and add a count 
for waiver a new trial should only be granted 
on payment of costs.—An application to 
amend ought to be acceded to as a matter 
of course, even after the trial, when the 
question really in dispute has been fully 
tried out.—Murray v. Puff (33 N. B. R. 426), 
Frederick v. Gibson (37 N. B. R. 126) fob 
lowed. Underfeed Stoker Co. Ltd. v. Ready, 
.17, p. 806.

In an action for professional services 
rendered by a physician to an indigent per
son by direction of one of the overseers of 
the parish, the question whether the person 
relieved is a pauper or not is a question 
of fact for the jury, and if not passed upon 
by them a new trial will be granted to have 
the question determined. Irvine v. Overseers 
Parish of Stanley, 37, p. 572.

In an action against an insurance com
pany on a life policy a verdict was entered 
for the plaintiff on answers of the jury 
to questions submitted by the court and 
counsel.—Some of the answers on material 
issues were inconsistent and unsatisfactory 
and some pertinent and relevant questions 
were not answered.— Held, that there should 
be a new trial on the ground that the find
ings were Incomplete, unsatisfactory and 
inconsistent. Seery et al v. Federal Life 
Assurance Co., 38, p. 96.

E. agreed to sell to W. a complete bottling 
plant, consisting of machinery and a certain 
number of bottles for $900.—The machinery 
and a small part of the bottles were delivered 
and some of the machinery was affixed to 
VV.’s building.—W. paid E. $500.—In an 
action by E. to recover the balance of the 
purchase price the trial judge held that the 
contract was entire and failure to deliver 
substantially the full number of bottles 
would prevent E. from recovering anything. 
—He entered a verdict for YV. but disallowed 
YV.’s set off for breach of contract.— Held, 
E. was entitled to recover the value of the 
machinery and bottles delivered and YV. to 
recover damages, if any, for non-completion 
of the contract, and, as there were no findings 
on either point, there should be a new trial. 
Emack et al v. Woods et al, 39, p. 111.

The omission of a jury to answer material 
questions submitted to them under C. S. 
1903, c. Ill, s. 163, is a ground for a new 
trial.—In an action for beach of contract the 
defendant alleged that the contract was 
conditional and the following question was 
submitted to the jury: "If such an agreement 
existed, was it a conditional one?” to which 
the jury answered: “No satisfactory proof 
that it was.”—Held, that this was not an 
answer to the question. Crockett v. Town 
of Campbellton, 39, p. 160.

In an action for negligence in failing to 
properly guard a shaft or belt in defendant's 
mill by which plaintiff's intestate was caught 
and killed, defendant pleaded contributory 
negligence (1) by deceased attempting to 
pass this shaft; (2) in attempting to step 
over instead of under the shaft; (3) in wear
ing an apron when passing the shaft.—No 
one saw the accident, but there were suffi
cient facts from which the jury could infer 
how the accident occurred.—The jury found 
there was no contributory negligence, but 
to the question "In what way did the accident 
to the deceased occur and how did the 
deceased come in contact with the shaft or 
belt?" replied: "YY'e do not know."—After 
verdict entered for the plaintiff, held, de
fendant was entitled to a new trial in order 
that the jury might find the facts necessary 
to determine the question^ of contributory 
negligence. McGowan v. Warner, 41, p. 534.

In an action of trespass to land, brought 
to try title, both parties claimed title by 
possession.—The jury found the plaintiff 
had twenty years' adverse, exclusive, con
tinuous and uninterrupted possession, but 
were not asked to find as to defendant’s 
title.—On motion by defendants to set 
aside the verdict, held (per Barry ami Landry 
JJ.), there was evidence sufficient to sup
port the verdict.— Held (per McLeod and 
White JJ.), the evidence was not sufficient 
to support the verdict and as there was no 
finding on defendant’s title there should 
lie a new trial.— Held (per YVhite J.), it was 
the defendants' duty to submit a question 
as to their title and not having done so, 
they should pay the costs of the trial and
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of the motion to set aside the verdict.— 
Held (per Barry J.), it was the defendant's 
dutv to submit a question as to their title, 
and not having done so when an opportunity 
was given, they are not entitled to a new 
trial in order to submit such questions 
Miller el til v. Rundle et al, 41, p. 591. 
Affirmed S. C. of C.

Jury view—Interference—< >n a motion 
for a new trial in an action of trespass in
volving the location of a line, the Court will 
hear affidavits of jurors in answer to affi
davits stating that one of the parties inter
fered with the jury while viewing the locus 
in quo. Hanson v. Ross, 42, p. 050.

Lost record—In a case tried at circuit 
a verdict was entered for the defendant 
on a declaration amended on the trial, 
subject to the defendants' objection.—The 
plaintiff entered the cause on the special 
paper to move for a new trial and the de
fendant to move for a nonsuit pursuant to 
leave, in case the Court should be of the 
opinion that the verdict should not stand; 
the motions could not lie argued owing to 
the stenographer not filing any record of the 
trial; the Court ordered a new trial without 
costs, and that the case lie brought down 
for a new trial as if no order to amend the 
record had been made. Bourque v. Record 
Foundry and Machine Co., 38, p. 239.

Mistake of counsel—Undefended case
—Where an action is undefended a new 
trial will not lie granted on the ground 
that the evidence does not support the 
statement of claim if the statement of claim 
could have been amended at the trial to 
meet such objection.—A judgment obtained 
in an undefended action will not lie set aside 
merely on the ground that it was obtained 
contrary to some loose understanding between 
counsel that the trial should be postponed 
to a later day.—Moore v. May, V.) N. B. R., 
506; Knox v. Gregory, 21 N. B. R., 196, 
approved.—Where plaintiff obtained judg
ment in an undefended action, the defend
ant not being present or represented at 
the trial on account of the mistake or mis
apprehension of counsel, and the merits 
of the defence were shown, the Court in 
its discretion ordered a new trial upon 
defendant paying the costs of the undefended 
trial and of opposing the motion for a new 
trial and giving security for the payment 
of any judgment that might lie recovered 
upon a new trial.—Dickenson v. Fisher, 
3 T. L. R., 459; Holden v. Holden, 102 
L. T., 398, and Trueman v. Wood, 18 N. B. 
R. 219 followed. Ferguson v. Swedish-Cana- 
dian Lumber Co. Ltd., 41, p. 217.

Verdict against evidence—On the trial 
of an action of ejectment where the plaintiff 
claimed title by adverse possession, the 
judge in charging the jury told them that 
if what the plaintiff stated was true it would 
be difficult for them to find the defendant's 
holding to be open and adverse to the plain
tiff.—The jury, however, found that the

defendant had title by adverse possession. 
—Held, that the verdict was not perverse, 
but there should be a new trial, as it was 
against evidence. Porter v. Brown, 36, 
p. 585.

A new trial will not be granted on the 
ground that the verdict was against the 
weight of evidence if the verdict was one 
which the jury acting as reasonable men 
could have found. McLeod v. White, 39, 
p. 32.

In a declaration for assault against a 
folice officer appointed under the Camp- 
>ellton Incorporation Act, the first count 

contained an allegation that the acts were 
done by the defendant as a police officer 
and the second count omitted this allega
tion.—The jury found that the defendant 
was nut acting as a police officer when he 
committed the assault, and that he did 
not honestly believe in the existence of a 
state of facts which if it had existed would 
have justified him in arresting the plaintiff. 
— Held (1) that a verdict should be entered 
for the defendant on the first count, no 
notice of action having been given; (2) 
that the verdict on the second count was 
against evidence and a new trial was ordered 
on the second count only. Poirier v. Craw
ford, 39, p. 444.

By the Act 60 Viet., c. 58, the town of 
Campliellton was authorized to provide 
for said town a good and sufficient supply 
of water for domestic, fire and other pur
poses and to do all things necessary there
for.—The town accordingly put in a water 
system and supplied water to the inhabi
tants of the town for all purposes.—The

laintiff obtained water to run a motor in
is printing establishment but the town 

council cut off his supply owing to scarcity 
of water.—They continued, however, to 
supply some other industrial establishments 
which gave employment to more men and 
used less water than the plaintiff.— Held, 
that under the Act the town was not bound 
to supply water to the plaintiff for industrial 
purposes at any and all times but had the 
right to cut off such supply whenever in 
the bona fide exercise of their discretion, the 
town council deemed it best in the interests 
of the town.—Held, also, that the findings 
of the jury (1) as to the conditions upon 
which the plaintiff received his water supply; 
(2) that the plaintiff had a contract from 
year to year; (3) that the defendant was 
guilty of negligence in not supplying the 
plaintiff with water; (4) that the defendant 
acted maliciously in not supplying the 
plaintiff with water, were against evidence. 
—In the absence of power to amend the 
verdict, new trial ordered. Crockett v. The 
Tmvn of Camphellton, 39 N. B. R., p. 573; 
40 S. C. R., p. 606.

A verdict will not 1>c set aside as perverse, 
although contrary to the weight of evidence, 
ami to the opinion expressed by the trial 
;udge in his charge, unless the jury have
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disregarded the ruling of the judge on ques
tions of law. McAllister v. Johnson, 40, 
p. 73.

In an action for negligently driving a 
street car whereby deceased was struck 
and killed, the jury found that the defendant
was negligent on account of the tnotorman 
being incompetent and not applying the 
emergency brake when he saw or should 
have seen deceased, and that the motorman 
had the last chance to avoid the accident. 
—The jury also found that there was con
tributory negligence on the part of the 
deceased in not taking proper precaution 
to notice whether the car was coming or 
not and that, after deceased stepped on 
the track, the motorman could not have 
stopped the car in time to have avoided the 
accident.—After verdict for the plaintiff, 
held, the findings that the motorman was 
incompetent and did not apply the emer
gency brake were against evidence.—Under 
the findings of the jury the deceased had the 
last chance to avoid the accident and a 
verdict should be entered for the defendant. 
Ryder v. Saint John Railway Co., 42, p. 89.

Verdict — Compromise - Damages —
A new trial on the ground of the insufficiency 
of the damages will not be granted unless 
it appears clearly to the Court that the 
smallness of the damages has arisen from 
mistake upon the part of either the Court 
or jury, or from some unfair practice on the 
part of the defendant.—A verdict will not 
be set aside on the ground that it is a com
promise verdict if it can he justified upon 
any hypothesis presented by the evidence. 
Currie v. Saint John Railway Co., 36, p. 194.

VI. General.
Judgment by default—Offer to suffer — 

Practice—An offer to suffer judgment bv 
default, under Act 53 Viet., c. 4, s. 130, is 
not applicable to a suit for the foreclosure 
of a mortgage and sale of the mortgaged 
premises.—One of several defendants cannot 
offer to suffer judgment bv default. Jeffries 
v. Blair et al, 1 Eq., p. 420.

TROVER
See CONVERSION AND TROVER.

TRUSTS AND TRUSTEES
See BANKRUPTCY, COMPANY LAW.

WILLS.
Accounting for trust estate—Plaintiff 

alleged that defendant had purchased with 
part of $12,0*3.04 that had been entrusted 
for safekeeping by plaintiff to her, a freehold 
property, and that at the time of the pur
chase defendant had assured plaintiff that 
she had purchased the property for plaintiff. 
—Plaintiff asked that the property so pur
chased be conveyed to her; she also asked 
for an accounting.—Defendant admitted

having received the money from plaintiff 
for safekeeping, but claimed that it was 
with plaintiff's consent that she had used 
part of it to pay for the property and that 
she had given plaintiff a mortgage on the 
property as security.—Plaintiff had this 
mortgage among her papers and collected 
interest on it for two and one half years.— 
Held, that the defendant must account to 
the plaintiff for the $12,0S3.04 but that 
no order would be made conveying the 
property to plaintiff. Beamish v. Lawlor, 
43, p. 420, C. D.

Accounting to cestui qui trust — 
Limitation of action to account—Where 
defendant received the rents of a property 
for a period of twenty-five years without 
during that time accounting to plaintiff, 
it was held that the right to an account 
was not barred by the lapse of time, defend
ant having taken possession of the property 
under an agreement with plaintiff, which 
had never been terminated, to hold the 
property for him and to account to him 
for it. Pick v. Edwards, 3 Eq., p. 410.

Advice by Court of Equity -Rights of 
parties—The Court will not as a rule under 
section 212 of the Supreme Court in Equity 
Act, 1890 (53 Viet.., c. 4) determine the 
rights of competing parties to a fund in the 
hands of trustees.—The section is intended 
to enable the Court to advise executors and 
trustees in matters of discretion vested in 
them. In re M. A. Foxu’ell's Estate, 1 Eq., 
p. 195.

Church. Deed to use of certain—In
1810 the Crown granted to the rector 
church wardens and vestry of Christ Church 
in the - parish of Fredericton, and their 
successors, a lot of land "for the use and 
benefit ot the said church forever, and 
to and for none other use, interest or pur
pose whatever."—The church was organized 
on the formation of the Province of New 
Brunswick under authority from the parent 
Church of England, in England, to certain 
persons in New Brunswick to establish 
churches in New Brunswick in connection 
with and to be » part of the Church of Eng
land in England, and under its ecclesiastical 
nuthoritv.— Held, that the grant was to 
Christ Church as it existed at the time of 
the grant and while it remained in connec
tion with the Church of England and adhered 
to its faith, creed, doctrines, forms of worship 
ami discipline as then established. Bliss 
v. The Rrctor etc. of Christ Church Fredericton 
Eq. Cas., p. 314.

Commission allowable—No fixed rule 
can be laid down as to the commission 
trustees will be allowed by the Court, as 
each case must be governed liy its own 
circumstances, and by a consideration of 
the trouble experienced in the management 
of the estate.—Where trustees of an estate 
consisting of stocks and mortgages received 
under the deed of trust a commission of
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5 per cent, on income, a commission on the 
whole trust estate was refused, but a com
mission of 1 per cent, was allowed on invest
ments made by them. In re Wiggins' 
Estate, 2 Eq., p. 123.

See also In re Eaton’s Estate, 1 Eq., p. 527; 
In re VanWart, 2 Eq., p. 320.

Construction of trust deed -Grant 
to issue A trust deed provided that upon 
the death of P. the estate should he divided 
to and between all the daughters of the 
donor, who should survive him, and the 
issue of any daughter who might have died 
before him leaving issue, in equal shares, 
but so that the issue of any daughter who 
might so die leaving issue should only take 
the share their deceased mother would have 
taken had she survived the donor, and been 
living at the time of distribution, and that 
if any daughter who might survive the donor, 
died before the said F. leaving issue, then the 
issue of such deceased daughter should take 
and receive the share their mother would 
have taken had she been living at the time 
of distribution, and that if any daughter 
survived the donor, and died before the 
said F. without issue, then the share of the 
daughter so dying should go and lie divided 
equally among her surviving sisters or sister 
and the issue of any deceased sister; such 
issue, however, to take only the share their 
deceased mother would have taken had 
she been one of the surviving sisters; that 
the share of each of the said daughters who 
might be living at the time of the distribution, 
should be paid to them as each of them 
came of age, but that the share coming to 
the issue of any deceased daughter might 
be paid, notwithstanding such issue might 
not at the time of the distribution be of age. 
—One of the daughters died in the lifetime 
of F., leaving two children, one of whom 
predeceased F.— Held, that the surviving 
child took the whole of his mother's share. 
Gilbert v. Duff us el al, Eq. Cas., p. 423.

Public trust. Disclaiming -In the ease 
of a public of lice with duties attaching to 
it involving public trusts, such as the office 
of sheriff, the holder of the office cannot 
disclaim and so evade responsibility, (per 
Barry J.). Mr Kane v. O’Brien, 40, p. 302.

Public trust Municipal Act re -The 
Incorporation Act of the town of Portland 
34 Viet., c. 11, s. 0, provides that no person 
shall lie qualified to be elected to serve in 
the office of chairman or councillor, or 
being elected shall serve in either of the 
said offices, *o long as he shall hold the 
office of police magistrate or sitting magis
trate of the said town, or any office or place 
of profit in flic gift or disposal of the Conned. 
—By Act I") Viet., c. til, the name of the 
town of Portland was changed to “The City 
of Portland" and it was provided that 
instead of a chairman annually elected by 
the councillors there should lie a mayor. 
—By Act 51 Viet., c. 52, provision was 
made for the appointment of a commission 
of three persons to prepare a scheme for

the union of the city of Saint John and the 
city of Portland.—The Act provided that 
one of the commissioners should be ap
pointed by the council of the city of Portland, 
that each commissioner should be paid a 
specified sum for his services, besides ex
penses, and that the cost of the commission 
should be borne by both cities.—The council 
of the city of Portland appointed the defend
ant C. who was then mayor of the city, 
its commissioner.—At a meeting of the 
council held shortly after, presided over 
by C. as mayor, certain accounts were or
dered to lie paid, and estimates for the year 
were approved, and an assessment ordered 
therefor.—The plaintiff, a ratepayer, brought 
this suit on behalf of himself and all other 
ratepayers who should come in and con
tribute to the expense of the suit, to restrain 
C. from signing orders for the payment of 
the accounts ordered to be paid by the coun
cil, and the defendant W., the chamberlain 
of the city, from paying them on orders, 
signed by the defendant C. and for a declara
tion that C. was incapacitated from acting 
as mayor.— Held, that the suit should be 
by information by the Attorney-General on 
the relation of all or some of the ratepayers, 
the plaintiff not having sustained, or likely 
to sustain, any injury not common to all 
the ratepayers.—Where a bill is demurrable 
the objection may be taken :is a ground 
to dissolve an ex parte injunction. Merrit 
v. Chesley et al, Eq. Cas., p. 324.

Removal of trustee—Costa of applica
tion —Trustees applying to be removed on 
a ground satisfactory to the Court, and not 
from mere desire or caprice, will be allowed 
the costs of their application out of the 
trust estate. In re Charles Merritt's Trusts, 
1 Eq., P. 425.

Resulting trust -Crown land lumber 
license—Evidence—An agreement under 
which a Crown land lumber license was 
bid in at public sale at the up-set price 
by the defendant, in whose name the license 
was issued, for the plaintiff who had paid 
to the defendant the up-set price previous 
to the sale, does not relate to an interest 
in land within the Statute of Frauds, and 
if it does, as the purchase money for the 
license was paid by the plaintiff, and a trust 
thereby resulted in lus favor by construction 
of law, it can be established by parol evi
dence under the Statute <-f Frauds, C. S., 
c. 7(i, s. 9. McGregor v. Alexander, 2 Eq., 
p. 54.

Resulting trust -Gift Husband and 
wife Onus of proof Where a husband 
in the management of his wife’s property, 
of which lie was receiving the benefit, pur
chased certain freehold lots with his own 
money, with a view of improving his wife’s 
estate, and took the conveyance in her 
name, the purchase money is not a charge 
upon the property, and so between husband 
and wife the presumption is that a gift was 
intended, unless displaced by ev'dence 
necessary to establish a resulting trust in
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his favor.—The onus is upon the husband 
of establishing a resulting trust in his favor 
in land purchased by him in the name of 
his wife. De Bur y v. De Bury, 3(1, p. 57.

Resulting trust—Husband and wife—
Where land purchased by a husband as 
a home for himself and wife was by his 
direction conveyed to her and a house was 
built thereon with his money, but the facts 
and surrounding circumstances established 
an intention that it was to be held by her 
for him, it was held that there was a result
ing trust in the husband's favor.—Where, 
in such a case the wife claims that the money 
with which the property in question was 
purchased, and the house built, was her 
money, the burden of proof to the contrary 
is upon the husband. Palmer v. Palmer, 
42, p. 23, C. D.

Resulting trust—Mother and child — 
Advancement —Where a mother makes a 
purchase in the name of her child, there 
is no |>resumption tint an advance was 
intended.—In such a case, it is a question 
of evidence whether there was an intention 
to advance. Moore v. Moore, 1 Eq., p. 204.

Resulting trust—Nudum pactum -
Upon information supplied by the plaintiff, 
the defendant purchased certain property 
held by a bank as security for advances to 
the plaintiff's father, which re-sale yielded 
a surplus after meeting a liability the de
fendant had assumed for the benefit of plain
tiff’s father.—The defendant promised the 
plaintiff that in the event of there, being 
a surplus it should belong to him.—Held, 
that the plaintiff and defendant were not 
partners, entitling the plaintiff t<> share in 
the profits from the re-sale of the property, 
and that the defendant’s promise, which 
was not a declaration of trust, was nudum 
pactum. Leighton v. Hale, 3 Eq., p. 08; 
37 N. B. R., i>. 545.

Resulting trust Sale of lands in 
breach of verbal agreement Accounting
—On September 7th, 11107, a written agree
ment was entered into between the plaintiff 
D. 1). and the defendants C. McM. and 
L. McM., for the sale of certain lands, the 
title to which was vested in the defendants 
for the sum of $200. —At the time there 
was a verbal understanding between the 
parties to the agreement and S. 1)., the mother 
of the plaintiff, that the agreement was only 
to be used to raise money to pay the creditors 
of the plaintiff and S. D., and was not to 
be used for any purpose until the assent 
of R. C. D., the father of the plaintiff, hail 
been obtained.—The agreement was never 
used for the purpose of paying the creditors 
and the assent of R. C. 1). to it was never 
obtained.—Held, that the agreement was 
valid, although the assent of the plaintiff's 
father was never obtained, and that the 
verbal agreement not to use was only a 
collateral agreement, and did not affect the 
validity of the agreement itself.—Held, 
also, that the defendants are liable to account

to the plaintiff for the moneys received by 
them on the sale of the property, subject to 
the trust that such moneys lie held for the 
benefit of the creditors of the plaintiff and 
his mother. Donald v. McManus et al, 
4 Eq., p. 390.

Resulting trust—Transfer to holding 
company to facilitate sale—S. and R.
were associated in matters connected with 
mining in New Brunswick prior to the 
transaction over which this suit arose, both 
in promoting and developing coal nvnes, 
and their transactions had been for the 
benefit of both.— S. was in a position to 
interest capitalists and R. was a practical 
man and spent the greater part of his time 
superintending the work at the mines, and 
in obtaining concessions and licenses from 
the government at Fredericton.—Their first 
transaction was in reference to the C. mine. 
—In June, 1908, R. sold this property to 
the Canadian Coal Co., a different company 
from the plaintiff " in this suit.—R. owhed 
this property and S. found the purchasers, 
and was paid a percentage for his services. 
—S. also held a number of bonds of the 
company belonging to R., as part of the 
purchase price, which he was to dispose of 
for R.'s benefit.—On September 12th, 1908,
R. executed an absolute assignment of cer
tain applications for license to work to the 
pla.nl iff, the Canadian Coal Lands Ltd. 
—On the same day he was paid the sum 
of $1,000 by S.—Previously R. had received 
money from S. to cover expenses in con
nection with procuring the licenses men
tioned above.—The Canadian Coal Lands, 
Limited, was not an active organization, 
lmt what is called a "holding company”.— 
It had only five members, each holding 
one share, and on January 4th, 1910, after 
this dispute had arisen, it assigned its in
terest in these areas to S.— Held, that the 
assignment to the plaintiff company by R. 
was made for the sole purpose of enabling
S. to sell the mining rights for the joint 
benefit of himself and R., and that it was 
not an absolute sale to the plaintiff company. 
Shaxe et al v. Robinson et al, 4 Eq., p. 280.

Sale of land held for two infants - 
Practice The Court has not power under 
section 213 of the Supreme Court in Equity 
Ac, 1890, to order the sale or disposal of 
land held in trust for two infants to pay for 
past expenditures upon the trust property 
nor can it consider a petition which does not 
recognize the separate rights of each infant. 
In re Steen's Estate, 1 Eq., p. 261.

Specific trust attached to deposit 
in hank Attaching by creditor A sum
of $800 was deposited in a bank by A. G. 
to the credit of T. G. for the specific purpose 
of satisfying a distress warrant for $750 
levied against T. G. by S., which warrant 
A. G. lvtd agreed with S. to pay.— Held, 
the $S(V.) was held by T. G. in trust and that 
no part of that sum was liable to attachment 
by his judgment creditor. R. v. McLatchy, 
Ex parte Gorman, 39, p. 374.
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Statute of I.Imitation of Actions 

Adverse holding by cestui qui trust
J. purchased and went into possession of 
the property in dispute in 1878, in 1879 he 
mortgaged it, and in 1880 conveyed the 
equity of redemption to B. without con
sideration.—In 1887 (within twenty years 
of the commencement of this action) at the 
request of, and for the benefit of J., the 
plaintiff paid and took an assignment of the 
mortgage, and B., also at the request of J., 
conveyed the equity of redemption to the 
plaintiff J. and the defendant continued 
in possession down to the bringing of the 
action, and never paid any rent or anything 
on account of the mortgage. —Held, in an 
action of ejectment against the defendant, 
the successor in title of J., that as B. was 
trustee for J., J.’s possession was not adverse 
to him, therefore the action was not barred 
by the Statute of Limitations and plaintiff 
was entitled to recover. Stevens v. Jeffers, 
38, p. 233.

Trust estate Following - Account
ing -Injunction was granted preventing a 
bank from paying to the defendant money 
deposited by her, as plaintiff alleged that 
the money so deposited was part of $5,SIM) 
that had been entrusted for safekeeping by 
plaintiff to defendant and that the latter 
hail appropriated it to her own use.—The 
defendant denied that she held the money 
in trust for plaintiff and claimed it as her 
own. Held, that the evidence showed that 
plaintiff had given the money to defendant 
for safe keeping and the latter was ordered 
to account for it. Beamish v. Lawlor, 43, 
p. 4211, C. 1).

VENDOR AND PURCHASER.
1. Agent's Transactions.
2. Covenants.
3. Fraud and Misrepresentation.
4. Options.
5. Possession.
6. Purchase Money.
7. Specific Performance.
8. Statute of F'rauds.
9. Title.

10. Miscellaneous Cases.

1. Agent’s Transactions.
Option -Commission «lue agent on 

sale after modification An option was 
held by R. upon property of defendant com
pany.- Bx agreement dated August 7, 1*103, 
reciting the option and that the company 
had arranged through R. to execut an option 
to P. and C. tor $(>40,000, it was witnessed 
that if the property was purchased in accord
ance with such option, "or mutual modi
fication of the same," the company would 
pay to R. or his assigns, any excess realized

above the option price of $502,586.—R. 
immediately afterwards assigned a one-halt" 
interest in the agreement to the plaintiff.— 
By agreement of same date, the company 
gave an option on the property to P. and 
C. for $700,000, who in case of a sale by 
them under that option or any mutual 
modification thereof, were to be allowed 
$00,000.—This option expired March 1, 
11104.- (In October 27, 11104, a new option 
was given by the company to P.and C. and this 
by subse<|ucnt agreement was extended to 
June 15, 11105. •< >n June 10, P. and ('. agreed 
to sell the property to I. P. Co. tor $725,000. 
—This agre«»ment fell through.- On October 
2, 1005, a sale was made to I. P. Co. for 
$675,000. Bv agieement of the same date 
the defendant company agreed to pay P. 
ami ('. $100,000 for their services in con
nection with the sale, leaving $575,000 as 
the net amount to the company for the sale. 
—Prior to the sale the company, having 
no notice of the assignment by R. to the 
plaintiff, had agreed with R. that his option 
should lie for $580,000. -The plaintiff claimed 
one-half of the difference between the sum 
realized by the company from the sale and 
$502,580. Held, that under the circum
stances the option given after the expiry of 
the first option to P. and C. was a modifica
tion of it within the meaning of the agreement 
with R., but that the company, having no 
notice of plaintiff’s assignment, were free 
to deal with R., and that consequently the 
change made bx R. in his agreement with 
the company xvas binding on the plaintiff, 
to xvhom therefore there xvas nothing coming. 
Winshn.' v. The VVm. Richards Company, 
limited, 3 Eq., p. 4SI.

Power of trustees to sell -SeeSmith 
et al v. Robertson et al, 4 Eq., p. 139; Fenerty 
v. Johnson, 4 Eq., p. 210.

Purchase by agent - Concealment of 
material fact An agent for sale being 
in a position of trust, cannot himself pur
chase from his principal without first com
municating to Ins employer all facts within 
his knowledge which he should reasonably 
expect would influence his principal, if 
aware of them, in either deciding not to 
sell to the agent, or in determining the 
price at xvhich lie would sell. — 
Defendant was acting as plaintiff's agent 
for the sale of certain timber.—Defendant 
xvithhcld from plaintiff an offer of $350 
which he had received for the timber.— 
Plaintiff offered to sell the timber to de
fendant for $225. -Defendant made counter 
offer of $200, stating that this was the best 
offer he had had in the past for it.—Plaintiff 
then accepted defendant's offer.—Defendant 
resold the lumlier some three years after- 
xvards for $500.— Held, that defendant was 
bound to account t<> plaintiff for difference 
between amount paid for the lumber and 
amount for which it sold, on the ground 
that he had not disclosed to his principal 
all the facts within his knoxvledge that 
might have influenced the principal in selling. 
Lunt v. Perley, 44, p. 439, C. 1).
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2. Covenants.

Maintenance -Failure to perform — 
Lien—Specific performance—A farm was 
conveyed by an aged couple to their daughter, 
and on the same day snc and her husband 
entered into a written agreement with the 
vendors to board them on the farm and to 
pay them an annuity in consideration of 
the conveyance.— Held, (1) that the vendors 
had a lien on the land for the performance 
of the agreement; (2) that the Court could 
not decree specific performance of the 
agreement. Cunningham v. Moore, 1 Eq.,
p. 116.

3. Fraud and Misrepresentation.
Misrepresentation re acreage No 

fraud - Deed by metes and bounds
An agreement for the sale of a farm made 
between plaintiff anil defendant hearing 
date May 11, 1914, described the property as 
containing eighty-six acres more or less.— 
By deed, hearing date June 20th, 1914, the 
plaintiff and his wife conveyed to the de
fendant and his wife for the sum of $4,800 
the farm in question and by indenture of 
mortgage, bearing even date therewith, the 
defendant mortgaged the property to the 
plaintiff to secure payment of the balance 
of the purchase price $2,400.—The deed 
contained no statement of warranty as to 
acreage of the hind thereby conveyed.— 
In an action for foreclosure of the mortgage, 
defendants set up that they were induced 
to purchase the farm by misrepresentations 
and false statements of plaintiff and his agent 
that the farm contained eighty-six acres, 
whereas in reality the farm contained only 
sixty-six acres and a fraction of an acre. 
—Defendants by their answer asked to have 
the deed and mortgage set aside, the part 
payment of $2,100 repaid with interest and 
to be recouped for disbursements made by 
them for improvements.— Held, that the 
representation that the farm contained 
eighty-six acres more or less, being both 
material and false, defendants would have 
been justified in refusing to accept con
veyance of property, but not being fraudulent, 
and the defendants having accepted the 
deed and consequent possession of the 
property, without requiring or receiving in 
the deed any covenant or warranty as to 
the acreage, and the agreement under which 
the deed was executed containing no stipu
lation that the plaintiff should make com
pensation for any shortage in area, the 
defendants are without remedy.—Joliff v. 
Baker (1HS3) f>2 L. J. Q. B. 609 followed.— 
Palmer v. Johnston (1884) 63 L. J. Q. B. 
348, discussed and distinguished. Hand 
v. Warner, 44, p. 331.

4. Options.
Sale of land—Time is of the essence of 

a unilateral agreement, such as an option 
to purchase land. Freeman v. Stewart, 2 
Eq., p. 366.

5. Possession.

Ejectment Summary Ejectment
Act—W. went into possession of a lot of 
land under an instrument of purchase in 
writing whereby it was agreed that the 
purchase money was to be paid in four 
equal installments in six, twelve, eighteen 
ami twenty-four months.—It was also 
agreed that" W. was to be tenant at will, 
and that he should remain in possession 
until default in the payment of any of the 
installments. — Held, that W. was not a 
tenant at will, nor a tenant for a fixed term 
so as to be subject to the provisions of the 
Summary Ejectment Act, C. S., c. 83, or 
amending acts. Winsloiv v. Nugent, 36, 
p. 356.

Ejectment Equitable defence — 
Verdict—In an action of ejectment where 
defendant pleads he is entitled to possession 
on equitable grounds under an agreement 
of purchase which he is ready to carry out, 
ami the judge trying the case without a 
jury finds the plea is proved, it is proper 
under S. 1903, c. Ill (Supreme Court 
Act), s. 134, to order a verdict for defendant, 
although the legal title and right to pos
session is in the plaintiff, and the effect of 
verdict is to deprive plaintiff of the costs 
of ejectment. Souci v. Ouillette, 37, p. 393

Statute of Limitations—Vendor prac
tically a mortgagee -A verbal admission 
by a person holding under an agreement 
to purchase that he is holding as tenant at 
will to the vendor, will not prevent the 
statute running against such vendor.—As 
between the vendor and a vendee in pos
session under an agreement to purchase, 
the vendor is substantially a mortgagee 
entitled to the rights and privileges secured 
to a mortgagee under C. S. 1903, c. 139, s. 30, 
and is also as a mortgagee within the excep
tion provided by section 8 of the statute, and 
the right of entry of the vendor and his 
representatives would not be extinguished 
for 20 years after the last payment of principal 
or interest. A nderson v. .1 nderson, 37, p. 432.

See also TRESPASS.

6. Purchase Money.
Statute of Limitations—Payment of 

part of the purchase money by a person in 
possession of land under an agreement to 
purchase is a renewal of the tenancy at will, 
and the Statute of Limitations begins to 
run from such payment. Anderson v. An
derson, 37, p. 432.

7. Specific Performance. 
Agreement of purchase- Injunction 

restraining ejectment of vendee On
an application for an injunction order, in 
a suit for the specific performance of an 
agreement for the sale of land, to restrain 

an action of ejectment by the vendor to
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recover possession of the land, the Court 
ordered that on the defendant confessing 
the action of ejectment the plaintiff should 
be restrained until further order from taking 

session; otherwise the application should 
dismissed.—Semble, that relief by specific 

performance cannot he obtained under s. 
*283 of Act 00 Viet., c. ‘24 (Supreme Court 
Act). Freeman v. Stewart, 2 Eq., p. 365.

Agreement to construct culvert 
through right of way A railway company 
started expropriation proceedings to acquire 
a right of way across an intervale farm owned 
by the plaintiffs; subsequently the parties 
came to a verbal agreement that the pro
ceedings would be abandoned and the plain
tiffs would convey to the company the 
land required for five hundred dollars, 
provided it would construct a culvert in 
the i ail way embankment where it crossed 
the plaintiff's intervale, in order that the 
spring freshets might continue to freely 
overflow the same.—-In case the company 
did not care to construct the culvert, the 
plaintiffs asked one thousand dollars mote 
for their land.—The company’s agent visited 
the farm and set out stakes where the plain
tiffs wanted the culvert located. - Nothing 
was said as to the kind of culvert, except 
that it was to lie big enough to let the water 
flow through, and no arrangement was made 
about its maintenance.—The plaintiffs ex
ecuted a deed for the right of way in which 
the consideration was stated to be one dollar, 
and were paid the five hundred dollars 
agreed upon.—1The embankment was con
structed across the intervale but an opening 
left at the space marked for the culvert.— 
Later the company decided not to build 
the culvert but fill in this space.—On an 
action tor specific performance, held (1) 
that the agreement was sufficiently certain 
to allow a decree to be made; (2) that the 
defendant should construct and maintain 
the culvert; (3) that adequate relief could 
not he given the plaintiffs by awarding 
damages; (4) that the defendant would 
be given the option of paying one thousand 
dollars in lieu of the performance of the 
contract, as this was the amount asked tor 
by the plaintiffs if the culvert was not con
structed. Whitrombe v. St. John it Quelec 
Rwy. Co., 43, p. 42, C. I >.

Agreement to convey road, site not 
specified Reasonable exercise of option 
by grantee A contract between the owner 
of land and a railway company, partly 
printed and partly written, provided in 
the printed part that the company might 
locate, build and operate its line of railway 
over the owner's farm, ami contained a 
covenant to convey to the company at its 
request all and so much of the land, not 
exceeding the width required by law, as it 
might require for its right of way, and in 
the meantime so far as the title to the land 
selected for the right of way might remain 
in the owner, he agreed to hold the same 
n trust for the company.—The written 
art included land for a station and land

for a road from the highway to the station, 
but did not locate the -ate of the station, 
or the road from the highway to the same. 
—In an action for specific performance of 
the contract to convey the land for a road 
from the highway to the station, held (per 
curium), affirming the judgment of McLeod 
J., that the effect of the contract was to 
give the company the right to select the 
location of the road, and the right having 
been exercised in a reasonable manner so 
as not to cause the owner unnecessary 
inconvenience in the use of the remainder 
of his land, the contract should be specifically 
performed.— Held (per Barker C. J.), that 
the effect of the agreement was an equitable 
transfer to the company of the land required 
for a right of way ana for a station ami a 
roadway from the highway to the station, 
and specific performance was properly 
ordered. The Fredericton and Grand Lake 
Coal and Railway Co. v. Harding et al, 42, 
p. 363.

Conflict of evidence—Introducing for
eign matters -Costs—Plaintiff purchased 
leasehold property from defendant for $340.50 
and has paid $300.00 on account.—Plaintiff 
alleged that property was sold free of all 
unpaid rent and taxes, and refused to pay 
balance of purchase money unless defendant 
contributed towards unpaid rent which 
was due at the time of the sale.—Defendant 
alleged that no such agreement as to unpaid 
rent and taxes was made, and was willing 
to execute conveyance on payment of the 
true balance, but refused to entertain any 
proposition for settlement unless certain 
other dealings between the parties were 
adjusted at the same time.— Held, that 
the plaintiff was entitled to a decree for 
specific performance.— Held, also, that as 
the evidence failed to establish the plain
tiff’s contention as to the agreement for 
sale and the unpaid balance; and that as 
the defendant had acted wrongfully in 
attempting to make the settlement of this 
matter contingent upon the settlement of 
other dealings between the parties which were 
distinctly foreign, there should be no order 
as to costs. Edgecombe v. McLellan, 4 Eq.,
p. 1.

Contract in writing Construction 
Oral evidence By a written offer 

made by the plaintiffs, and accepted by 
tile defendant, the plaintiffs leased from 
the defendant a store for a term of years. 
—This offer further provided that the 
riaintiffs had the option, during the term, of 
ntying the building in which the store 

was situate "for not less than $10,000."— 
On an action for specific performance of the 
agreement, the defendant alleged that he 
refused to accept the plaintiffs' offer of an 
option, but made a counter offer to them to 
chc effect that he would give them a prefer
ence over any other purchaser, in case he 
decided to sell during the term.—This counter 
offer, he alleged, was accepted by the plain
tiffs and he signed the agreement on the 
express understanding that, as far asi; related
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to buying the building, it should operate 
only to the effect that the defendant should, 
in case he decided to sell the building, sell 
to the plaintiffs in preference to any other 
purchaser who might offer the same price. 
—Neither fraud nor misrepresentation was 
charged against the plaintiffs.— Held, that 
the intention of the parties must he collected 
from the written instrument and no evidence 
aliunde could be received to give a construc
tion t i the agreement contrary to its plain 
import.—Held, that the offer to sell for "not 
less than 810,01):)" was an offer to sell for 
that sum.— Held, that the agreement to 
sell the building which covered practically 
all the lot on which it stood, was an agreement 
for the sale of the land and building, and not 
of the building alone. Hunter v. Farrell, 
42, p. 323, C. I).

Deed in performance of agreement 
by deceased —Where a testator had agreed 
to sell land, but had not executed a convey
ance of <t, and died leaving a will by which he 
gave several pecuniary legacies to certain 
relatives, to be abated proportionately in 
the event of his estate lieing insufficient 
to pay them, and then gave all the rest of 
his e tate to the children of A., the real estate 
not being given to the executor-, held, that 
the conveyance of the land in question 
should be made by the residuary legatees, 
and the heirs at law of the testator. In 
re Fairley Estate, 1 Eq., p. 91.

Kv idence—What is necessary In a
suit for specific performance the e1 idence 
must satisfactorily show that the agreement 
is substantially what it is alleged to be by 
the plaintiff - If the agreement is denied 
on oath by the defendant, the Court will 
not decree specific performance of it unless 
the plaintiff's evidence is so corroborated 
by witnesses or by the surrounding circum
stances as to leave no substantial doubt 
that the defendant is in error. Calhoun 
v. Brewster, 1 Eq., p. 529

Jurisdiction -The exercise of the juris
diction of Equity as to enforcing specific 
performance of agreements is not a matter 
of right in the party seeling relief, but of 
discretion in the Court to be exercised in 
accordance with fixed rules and principles. 
Calhoun v. Brewster, 1 Iv;., j). 529.

Misdescription of property—The de
fendant purchased from 'd intiff at auction, 
a property described in the advertisement 
of sale as "No. 171 Chcdey street" and 
signed a bidding paver containing a similar 
description.—Defendant supposed the pro
perty fronted on Che ley street.—A1 n matter 
of fact it was distant about one hundred 
feet from Che'ley street, had no access 
thereto, and fronted on an alley.—Che ley 
street had a civic water -upplv.—The alley 
had no water supply.—It appeared that 
the plaintiff's agent had repre ented to the 
auctioneer that the hou c wo on Che ley 
street, and to get the nvm' er of the home 
thereon for the adverii errent thev had

762

consulted the street directory and found that 
the address of a tenant on the premises was 
there given as "171 Chesley".—No other 
evidence was offered to show that the prem
ises were known as "No. 171 Chesley street.” 
—In an action for specific performance, held, 
that the property did not answer the descrip
tion of the property the defendant had 
contracted to buy, and the defendant could 
not be compelled to accept it. Porter 
v. Rogers, 42, p. 82, C. D.

Misdescription of property—Material 
error -Defendant entered into negotiations 
with plaintiff's agent, for the sale of a free
hold property and was furnished with printed 
articulars which read : "Size of lot 73 Queen 
y (10."—Later defendant made a contract 

with plaintiff for the purchase of the property, 
in which it was described as "having a 
frontage on Queen street of approximately 
73 feet, extending at right angles along 
Carmarthen street for the distance of about 
GO feet.”—As a matter of fact the lot had 
a frontage of 70 feet on Queen street.—In 
an action for specific performance, held, 
that there was a misdescription materially 
affecting the value of the subject matter of 
the contract and decree was refused. Floyd 
v. Hanson, 43, p. 339, C. D.

Mutual mistake—No consensus ad 
idem—Allowance for Improvements—
Under a verbal agreement for the sale of 
a piece of land by the defendant to the 
plaintiff, the plaintiff, with the consent of 
the defendant, entered upon the property 
and erected a barn and planted fruit trees. 
—( )n an action for specific performance, 
held, that the evidence failed to show that 
the parties were ad idem and, on that ground, 
the order was refused; thu as no completed 
contract existed, the plaintiff was not en
titled to damages under the Judicature Act, 
although since the passing of this Act dam
ages may be awarded for the breach of an 
agreement, where the Court finds the plaintiff 
is not entitled to specific performance; that 
compensation should be allowed the plaintiff 
for the barn and fruit trees in the possession 
of the dcfendant, on the ground that a 
mutual mistake had been made by the 
parties, in believing a contract existed. 
Kerr v. Cunard et al, 42, p. 454, C. D.

No consensus ad idem—In a suit for 
specific performance of an alleged paroi 
agreement for the sale to the plaintiff by the 
defendant of a piece of land, the bill alleged 
the agreement to be that the plaintiff should 
take the land subieot to a mortgage on pay
ment to the defendant of 8100.00.— The 
plaintiff’s evidence proved the agieement 
tr. be that the amount payable to the de
fendant was to be secured to him by a second 
mortgage on the land.—The defendant’s 
evidence proved that the plaintiff was to 
pay off the mortgage then on the land, and 
give the defendant a mortgage for amount 
payable to him — Held that there was no 
concluded agreement between the peptic •
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arnl that the bill should he dismissed, but 
under the circumstances without costs. 
Calhoun v. Brewster, 1 Eq., p. 629.

See oho STATUTE OF FRAUDS

8. Statute of Frauds.

Auction sale—Verbal statements by 
auctioneer—In an action for specific per
formance of an agreement to purchase where 
the defence was material misdescription of 
the premises by the auctioneer selling, the 
plaintiff offered evidence to show that before 
the bidding commenced the auctioneer in 
reply to an inquiry from the defendant, 
referred the defendant to the city directory 
for the address.—Held, oral evidence of 
this nature to alter or qualify the contract 
of sale was not admissable; and further, the 
plaintiff would be relying on a new contract 
which, not being in writing, did not satisfy 
the requirements of the Statute of Frauds. 
Porter v. Rogers, 42, p. 82, C. D.

Improvements made by purchaser 
due to misunderstanding -In a suit 
for specific performance of a verbal agree
ment for the sale of a piece of land by the 
defendant to the plaintiff, where the plain
tiff, with the consent of the defendant, had 
entered upon the property and erected a barn 
and planted fruit trees, the defendant pleaded 
the Statute of Frauds. Kerr v. Cutiard et al, 
42, p. 454, C. D. (Supra.)

Part performance—When a contract, 
resting on parol, or partly on parol, has 
been partly performed by the purchaser, 
the vendor will be precluded from setting up 
the Statute of Frauds, and specific perform
ance will be decreed if the contract is proved; 
so where the Court found that the plaintiffs 
had entered into an agreement with the 
defendants, which was not entirely in writing, 
for the sale of a leasehold property, and 
had put them in possession and the defend
ants had paid part of the purchase price, 
made repairs to the property and collected 
the rents, specific performance was decreed. 
Moses v. French el al, 43, p. 1, C. D.

Sufficiency of proof- In December, 
1907, negotiations were entered into by the 
defendant J. and W. T. H. F., acting tor 
and with the consent of his co-trustee, 
for the sale and purchase of real estate 
devised to the trustees.—An agreement was 
made, and a memorandum containing its 
term? was drawn up by J. and signed by him 
and W. T. H. F. 1 h<re wa only one <opy
of this memorandum, which was retained by 
J. and later destroyed by him when he 
determined not to go on with the purchase. 
—This memorandum as stated by the plain
tiff W. T. H. I*', was as follows: “December 
13th, 1907. Johnston to purchase from 
Fencty estate property on Brunswick street 
7ti x 185, 25 feet to be clear on upper side 
15 feet on lower side; estate to give an un
encumbered title; Johnston to hand the 
estate 25 shares of Toronto Street Railway

and 10 shares Fredericton Gas Stock, all 
furniture, including that belonging to Mrs. 
Roberts, to be removed from the piemises. 
Stock not to be transferred before January 
2nd, 100S. L. W. Johnston. Win. T. H. 
Fencty."—It contained the name of the 
vendor and purchaser, the property to be 
sold, and the price to be paid.—Held, 
that there was a valid agreement for purchase 
and sale: that the memorandum was amply 
sufficient to satisfy the Statute of Frauds, 
and was capable of being enforced. Fenety 
et ul v. Johnston, 4 Eq., p. 210.

9. Title.

Notice of agreement by predecessor 
in title to exchange lands -Agreement 
cancelled by inability of other party to 
perform —In 1902, defendant, being in 
possession of a property under a parol 
agreement for purchase, made another 

igreement with Mrs. M , plaintiff's 
predecessor in title, whereby' defendant 
was to receive a conveyance of the projierty 
on paying Mrs. M. a certain sum of money 
and conveying to her another property, 
known as the R. lot.—Subsequently the 
defendant carried on lumbering operations 
for Mrs. M. on adjacent lands and pur
chased supplies from her, it being agreed 
that the amount due defendant for his ser
vices after deduction therefrom of the 
amount owing for supplies, should be credited 
on account of the purchase money and in 
this way defendant became entitled to 
some credits, but the accounts between 
the parties were in dispute.—In 1904 de
fendant demanded a conveyance but was 
informed that he could not have it, until 
he paid the balance of the purchase money 
and conveyed to Mrs. M. the R. lot.—As 
a matter of fact, the defendant shortly 
after the agreement to convey to Mrs. M. 
the R. lot, had conveyed it to a third party. 
—Accounts between the defendant and 
Mrs. M. remained in dispute, and in 1911 
Mrs. M sold the property to the plaintiff, 
who had notice of the defendant's claims. 
—Held, in an action for a declaration of 
rights and title, that plaintiff was entitled 
to possession, and that defendant, as between 
himself and the plaintiff, was not entitled 
to an accounting as to what was due under 
the lumbering agreements, because after 
conveying away the R. lot, he was not 
in a position to carry out his part of the 
contract of sale. Smith v. Kilpatrick, 42, 
p. 103, C. D.

Possessory title of eight years holding 
only —V., desirous of purchasing land in pos
session of F., was negotiating with him but no 
agreement of purchase had been arrived 
at.—W., a dealer in cattle, went to V. and 
offered to purchase from him two head of 
cattle.—He refused to sell, stating that he 
wished to exchange them with F. for the land. 
—W. then went to F. and agreed to extinguish 
a debt of $79 that he had against him, if 
lie would convey the land to V.—W. went
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again to V. and offered him the land in 
exchange for the two head of cattle and his 
note oi 120. This offer V. accepted and P. 
gave V. a warranty deed of the land and V. 
gave W. his note for $20. —W. selected the 
cattle, asked V. to turn them out and said 
he would come again and take them away.
—V. recorded the deed, but discovering 
that F. had no title on the records told VV. 
he could not have the cattle.—W. afterwards 
went and took the cattle from V.'s pasture 
without his consent.—V. alleged that VV. 
told him that F. had a good title and agreed 
to give him a good title and if he did not 
do so the bargain was to lie off.—VV’. denied 
that he told V. that F. had a good title or 
that he agreed to give V7. a good title.—In 
an action of trover in the County Court 
to recover the cattle and note, the judge 
told the jury that if they believed V.'s ver
sion of the transaction, the title in the 
cattle diil not pass, and there was evidence 
upon which they might find for the plaintiff. 
—The jury found for the plaintiff.— Held, 
on appeal (per Landry, Barker, McLeod 
and Gregory JJ.), that V. having accepted 
and registered the deed under the contract, 
the consideration had not entirely failed 
and V. could not rescind the contract and 
sue in trover for the cattle and note without 
reconveying or offering to reconvey the 
land, and that the appeal should be allowed 
and a nonsuit entered.—Held (per Tuck 
C. J. and Hanington J.), that under the 
finding of the jury the consideration for the 
contract entirely failed, and the title t<> the 
cattle did not pass to VV. and V7. was entitled 
to recover in trover Vanbuskirk v. Van- 
Wart, 36, p. 422.

Registry Deed of hind, part previous
ly sold and excepted in a prior mortgage
—A part of a lot of land was sold to the 
plaintiff by M. by deed, which the plaintiff 
neglected to register.—Subsequently M. 
mortgaged by registered conveyance the 
remainder of the lot to S.—The description 
in the mortgage of the land followed the 
original description of the whole lot, but 
"excepted the portion sold and conveyed 
by the said" M. to C. (the plaintiff).—Sub
sequently M. sold and conveyed by regis
tered deed for valuable consideration the 
whole lot of land to the defendant, who had 
notice of the mortgage, but not of its con
tents.—By Act 57 Viet., c. 20, s. 20, an 
unregistered conveyance shall he fraudulent 
and void against a subsequent purchaser 
for valuable consideration whose conveyance 
is previously registered.—By section til) 
of the Act the registration of any instrument 
under the Act shall constitute notice of the 
instrument to all persons claiming any 
interest in the lands subsequent to such 
registration.—Held, that by the act the regis
tration of the mortgage constituted actual 
notice of its contents to the defendant, 
whose title therefore should be postponed 
to the plaintiff’s. Carroll v. Rogers, 2 Eq., 
p. 159.

“Title by possession,*' Meaning of

-A contract foi the sale of a freehold 
property contained the following provision: 
"A title by possession shall not be deemed 
a satisfactory title unless the purchaser so 
elects."—The vendor established a docu
mentary title dating from a quit claim deed 
made in 1842.—The land had been granted 
in 1784, but there was no documentary 
title connecting the original owner with 
the grantor in the deed of 1842.—The 
purchaser claimed that the vendor's title 
was a title by possession.— Held, that 
the title was not one by possession within 
the meaning of the contract. Floyd v.
Hansen, 43, p. 339, C. D.

10. Miscellaneous.

lunatic. Sale of lands of — Land
lielonging to a lunatic cannot lx; sold by her 
committee under C. S., 49, sections 137 
and 138, except by public auction. In 
re Harriet Light, a lunatic, Eq. Cas., p. 392.

Sheriff Sale -A purchaser at sheriff's 
sale is not a purchaser foi valuable con
sideration within C. S., c. 74, s. 4. Trueman 
v. Woodworth et al, 1 Eq., p. 83.

VENUE
County Courts Changing venue—On

an application by a defendant for an order 
changing venue as against a non-resident 
plaintiff, under s. 48 of the County Court 
Act, (C. S. l'.Mht, c. lit»;, it is necessary to 
satisfy the judge that the cause can tie more 
conveniently or fairly tried in another 
county and also to prove by affidavit that 
the defendant has a good ground of defence 
(s. 47).—The Court refused to interfere 
with the discretion of the County Court 
judge in ordering a change of venue upon 
such an application though the affidavit 
liefore the judge contained no direct state
ment that the defendant had a good defence 
and the grounds of the defence were not 
set out.—Semble, that no appeal lies from 
the order of a County Court judge changing 
venue. Canadian Fairbanks Co. Ltd. v. 
Edgett, 40, p. 411.

Practice—Powers of judge -Venue—
A judge has large discretionary powers in 
fixing the place of trial, upon a summons 
for directions.—Here the Court refused to 
change the judge's order. Windsor Lumber 
Co. v. Rundle et al, 40, p. 522.

Trial -Postponement of—Where a party 
to a suit is entitled to the postponement of 
the trial on the ground of the absence of a 
material witness, it is improper to impose as 
a condition to granting the order that he con
sent to a change of venue. Royal Bank of 
Canada v. Hale, 30, p. 471.
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WAIVER
Appearance by defendant curing de

fects in process -See INTOXICATING 
LIQUORS.

Bill of Exchange Present men l -An
offer made after its maturity by an endorser 
of a promissory note to pay the amount of 
the same by installments, will not operate 
as a waive- of presentment in the absence 
of evidence that at the time of the offer lie 
knew there had been default in picsentment 
Ayer v. Murray, 39, p. 170.

Insurance company -Power of agent 
V wai' e forfeiture of poliev caused by 1 reach 
of condition. See Torrop v. Imperial lire 
Insurance Co., 34 N. B. R., p. 113; 20 S. (. . R., 
p. 585.

Insurance policy, Conditions of —A
policy of insurance contained a condition 
requiring the assured, in case of loss, to 
procure a certificate as to the matters con
tained in the statement of loss under the 
hands of two magistrates most contiguous 
to the place of the fire.—A further condition 
provided that no condition should be deemed 
to have been waived unless the waiver was 
expressed in writing indorsed on the policy. 
Held (per curiam), that if there could l»c a 
waiver under the condition without endorse
ment on the policy, the acceptance of the 
pro,. |of loss by the company, without ob
jection, was not such a waive. Le Blanc 
v. The Commercial Union Insurance Co., 
35, p. 6115.

The fact that an insurance company sent 
an adjuster to inspect a loss, who made 
inquiries as to the origin of the fire and other 
matters mentioned in the proofs of loss 
does not establish a waiver of such proofs. 
— Held [per Barker C. J., Landry and 
McKeown J J.), mere retention of proofs 
of loss by an insurance company fo- a long 
time without objection does not eon situa- 
a waiver of defects in -uvh proof.-,. McManus 
v. The Aetna Insurance Co., 11 N. B. R 314, 
followed.—Imperial Tire Insurance Co. v. 
Buu, 15 A. K. (Ont.) 421, an m ed I* !. t . 1-. 
697 distinguished, (iuimnnd et at y. Fidelity- 
Phénix Tire Insurance Co., 41 N. B R , 
p. 145. Affirmed 47 S. V. K., n. 21 '

Jurisdiction of Superior Court In 
criminal matter—The appearance of coun
sel merely to object to the jurisdiction of 
the Court does not operate as a wawer. 
R. v. Murray, Ex parte Copp, 40, p. 289

Landlord and tenant—Covenant to 
repair—The plaintiff, a physician in large 
practise at S., being about to leave the 
province temporarily, leased to the defend 
ant, who was also a physician, a part of 
his house for two years from July then next 
at an annual rental.—By a covenant in the 
lease the defendant agreed at the expiration 
of tht lease either to purchase the whole 
property for a price named, or to forthwith

leave and depart from S. and not to reside 
there, or practise thereat, or within ten 
miles thereof, for at least three years.—The 
plaintiff covenanted to repair the roof of 
the house on or before the said first of July, 
and not to practise in S. during said two 
years.—Nothing was done towards the re
liai rs up to July 1st, as had been agreed; 
in fact the roof was not put in a satisfactory 
condition until the fall of 1895 when an 
entirely new roof was put on.—This bi each 
was not wilful on the part of the plaintiff, 
and the defendant made no complaints as to 
the non-repair during the two years he 
occupied tne premises.—It was admitted 
that except as to the repairs the plaintiff 
had performed all the covenants entered 
into bv him. At the end of the two years 
the defendant refused either to purchase or 
to leave S. and refrain from practising there. 
- The judge in Equity restrained the de
fendant from residing or pi a.-rising in S 
according to the tenus of his covenant.— 
Held, affirming the judgment of the Court 
below, that whatever rights had accrued 
to the defendant by the breach of the cove
nant to repair had been waived by his enter
ing into possession of the premises and 
remaining there during the term without 
complaint; (2) that the covenant to repair 
was an independent covenant, and its per
formance was net a condition precedent to 
the maintenance of this suit Me Nichol 
v. Ryan, 34, p. 391.

N. It. Railway Act, Award under -The
statutory provision requiring the arbitrators 
to be sworn before a justice of the peace 
may be waived (per White and Crockett JJ.). 
Turney v St John Quebec Rwy. Co., 42,
p. 557.

Pleading, Waiver of conditions pre
cedent See Underfeed Stoker Co. Ltd v. 
Ready. 37, p. 505.

Procedure, Irregularity in—In the mat
ter of an election petition under the Dominion 
Conti , cried Elections Act, held, that the 
failure to file for the petitioner a copy of 
the p eliminary objections to the petition 
was wai - ed by the taking of subsequent pro
ceedings before raising the question. Alex
ander McAllister, 34, p. 163.

Trespass Acquiescence—The defendant 
company, in the year 18 •(), took possession 
of a piece of land claimed by plaintiff and 
built i s line of railway across it, and fenced 
it on U. h sides of the track, and immediately 
thereafter began running its trains o\er 
the said uack, and have continued to do so 
ever since —The plaintiff saw what was 
going on and assisted in the building of 
the railway, but made no objection to its 
eons' me ion or I he running of the trains 
until 1 0 », when this action of trespass was 
brou,; i . Held, that the evidence showed 
no possession in the plaintiff, or, if it did, 
plain was bound by his acquiescence and 
could not main'ain trespass. Clair v. The. 
Ten : hailuay Co., HI N. B. R., p 608! 
38 S. > . ., p. 239.
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WARRANTY
See SALE OF GOODS—VENDOR AND 

PURCHASER.

WATER ANI) WATER COURSES
Legislative authority to take water

—Where plaintiff was authorized by Act 
to take a specified quantity « »f water per 
day from a lake for, among other purposes, 
the domestic u-e of its citizens, it was held 
that it was entitled to enjoin the pollution 
of the lake by a riparian owner. The City 
of Si. John v. Barker, 3 Eq., p. 358.

See also ARBITRATION AND AWARD.

Riparian owner Diversion of channel
—A diversion of a natural stream from its 
natural channel in front of the land of a 
riparian proprietor is actionable at his 
instance without proof of actual or probable 
damage. —A mandatory injunction will not 
be granted except in eases where extreme 
or very serious damage will ensue if the 
injunction is withheld. Saunders v. William 
Richards Co. Lid., 2 Eq., p. 303.

Riparian owner, Rights of See judg
ment of Barker C. ). in Seel\ v. A'err, 
4 Eq., p. 104.

Riparian owner. Rights to erect booms, 
etg. -The owner of kind on a fl «atable river 
is entitled to ere L booms and piers necessary 
for reasonable use of the river in operating 
a saw mill. Watson v. Patterson, 2 Eq., 
p, IM

Riparian owner Right to maintain
dam—The owner of the alveus of a navigable 
river and of the land on both sides of it upon 
which a dam stands has an absolute right 
to maintain it for the purpose of operating 
his mill by the use of the flowing water, 
and he has this right as an incident to the 
ownership of the property.—Such right must 
be exercised subject to the rights of other 
riparian proprietors to a reasonable use 
of the water and to the public right of pas
sage.—The public right is not a paramount 
right, but a right concurrent with that of 
the riparian owners; and if, in the exercise 
of their public right, the defendants in 
driving their logs down the river injured the 
plaintiff's dam, the onus is upon them to 
show that they adopted all reasonable means 
and used all reasonable care and skill in 
order to avoid the injury ( per Barker J.). 
Roy v. Fraser el <U, 3tl, p. 113.

Riparian owner —Right to water—
The jiollution of a river by a riparian owner 
will be enjoined at the instance of a riparian 
owner lower down without proof of actual 
damage.—Generally shaking, one not a 
riparian owner is not entitled to complain 
of the pollution of the river and a grant or 
license from a riparian owner to use the

water does not entitle the grantee or licensee 
to complain of its pollution by another 
riparian owner. City of St. John v. Barker, 
3 Eq., p. 358.

Riparian owner -Right to water 
Right of user -A riparian owner has a 
right to have the water flow to his land 
in its natural channel without material 
diminution in its volume or sensible change 
in its quality; and to me it for all ordinary 
and dome tic purposes; he has also a right 
to the reasonable use of it for commercial 
or other extraordinary purposes incident 
to the enjoyment of his property, provided 
he does not cause material injury or annoy
ance to other riparian owners—A prescrip
tive title to the uninterrupted use of the 
water of a river will not 1 e obtained 1 y 
a riparian owner who h«is made no use of 
the water different from that to which he 
was entitled as a riparian owner.—Defend
ants, an electric lighting company, owning 
lands on both sides of a river and having 
power by their Act of Incorporation to build 
and maintain dams on the river erected a 
dam thereon in connection with their power 
house.—Plaintiff is the owner of a water 
grist and carding mill, situate lower down 
on the same river.—Derendants ran their 
machinery at night time, and in the morning 
it was their practice, without having regard 
to the length of time required for the purpi c, 
to store the water until the dam was again 
full.—In consequence the plaintiff was de
prived of water, and his mills wee forced 
to shut down for a long number of days at 
a time.—Held, that defendant’s use of 
the water was unreasonable, and should be 
restrained. Brown v. Bathurst Electric and 
Water Pmcer Co. Ltd., 3 Eq., p. 543.

Riparian owner Right to water -
A riparian owner has the right to the full 
flow of the water in its natural state, without 
diminution or pollution, so, where it is 
shown that the defendant was polluting 
the water by operating an iron mine and 
thereby injuring the fishing right ; of the 
plaintiff, an injunction was granted; but, as 
the works of the defendant were important, 
the Court ordered that the injunction should 
not become operative for over three months, 
in order that the defendant might have 
an opportunity to prevent the pollution 
by alterations to its plant. Nepisiquit 
Real Estate «<• Fishing Co. Ltd. v. Chnadian 
Iron Corporation, 42, p. 387, C. D.

Riparian owner Stream driving A
dam was constructed above trie female 
plaintiff's land by the defendants fm the 
purpose of driving their logs, with the result 
that the stream widened its banks where 
it flowed through the plaintiff’s propeity 
and caused injury to it. The plaintiff's 
husband had assisted in the building of the 
dam as an employee of the defendants, and 
at the time was the owner of the land now 
owned by the plaintiff. He'd, that the 
plaintiffs were not estopped from seeking
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to restrain by injunction further injury to 
the property and claiming damages for the 
injury done.— The circumstances under which 
the owner of a legal right will be precluded 
by his acquiescence from asseiting it con
sidered. Mitten v. Wright, 1 Eq., p. 171. 
34 N. B. R. p. 14

Water lots In St. John harbour,
Lessee of—S. is a lessee under lease from 
the city of Saint John of a water lot in the 
harbour; the F. K. Co. are lessees of the 
next lot to the south and there are other 
lots to the south between that of S. and the 
foreshore of the harbour.- -By his lease S. 
has a right of access to and from his lot on 
the east and west sides.— Held, that S. 
was not a riparian owner and had no rights 
in respect to the water lot other than those 
given him by his lease.—Hence he could not 
restrain the F. K. Co. from erecting a wharf 
on the adjoining lot which would prevent 
access to his from the south, a right of access 
not provided for in his lease.—-Judgment 
of the Supreme Court of New Brunswick 
(40 N. B. R. 8) maintaining the decree of 
the judge in equity (4 N. B. Eq. 184 and 201 
reversed. (Idington J. dissenting.) The 
Pranas Kerr Co. v. Robert Seely, 44 S. C. R., 
p. 020.

WATERWORKS
See MUNICIPAL LAW, X.

WAY
1. Dedication of Highway.
2. Obstruction of Highway.
3. Opening and Closing of Highway.
4. Other cases Respecting Highways.
5. Private Ways.

1. Dedication.

Highway, What constitutes a -Not 
contract but dedication by owner of fee and 
user by the public, i. e. when individuals 
have passed over it in the ordinary way. 
Sec Tuck ('. |. in Woodstock Woolen Mills 
Cç.,Lld.\\ Moore et al, 34, p. 475.

To establish dedication of land for a 
road by user, it is essential to prove an 
intention to dedicate; and to determine 
whether the user shown in a particular case 
establishes the necessary animus dedicandi, 
regard should be had to the situation and 
character of the land in question.—The fact 
that the owner of uncultivated land in the 
country permitted the user for a road by 
teams and foot passengers is not in itself 
conclusive proof of such animus. Campbell 
v. Bond et al, 44, p. 357 (K. B. D.).

Plan of sub-division Description in 
deed —The successor in title of the owner 
of a block of land containing twenty-five 
acres, which had been laid out on a plan in 
lots with intended streets running through 
it, is estopped from denying that a pur

chaser of a lot described as abutting on one 
of the intended streets is entitled to use it 
as a right of way, although it is not used as 
a street and nothing has been done to it 
with the intention of making it a public 
street. Budd v. Johnston, 42, p. 485.

Width .f road—Sub-section 1 of s. 34 
of 8 lidw. VII (1008) c. 34 providing 
that, “All existing highways, except those 
heretofore laid out and recorded as two 
rod highways, shall, until the contrary be 
proved, be deemed to have been laid out 
four rods in width, and all highways hereafter 
to be established shall be laid out not less 
than four nor more than six rods wide.—All 
highways shall be worked out to such width 
as the commissioners in their respective 
districts shall consider necessary," does 
not operate to make a road upon which public 
money has been expended and statute labor 
performed a four rod highway when such 
road had been dedicated and accepted of 
a less width and along the side of which 
an adjoining proprietor had erected his 
fence u* "1 tch he has held possession. 
Grounuuater Aalerman, 42, p. 396.

See also P'airweather v. Robertson, 2 N. 
B. Eq. 412. Confirmed by Privy Council 
(post section 5).

2. Obstruction.

Bricks piled on highway insufficiently 
lighted—Action for damages caused by 
negligence in leaving a pile of bricks on 
a highway insufficiently lighted whereby 
plaintiff drove into the bricks and sustained 
injuries to himself and carriage. See Turn- 
bull v. Corbett, 41, p. 284.

Conviction for destroying a line fence 
where it crossed an alleged highway—
See R. v. O'Brien, Ex parte Roy, 38, p. 109

Dispute as to location -Plans User
—In an action for obstructing a highway 
there was conflicting evidence as to its 
location and user by the public.—Part of 
the defendants’ title were a lease and an 
assignment thereof, both of which had a 
dan attached exhibiting the highway as 
ocatcd where the plaintiffs claimed it to be. 

—Neither the lease nor the assignment made 
any reference to the plans.—The defend
ant’s evidence showed the highway as actually 
used in a location differing from that shown 
by the plans.—The jury found in favor 
of chc defendants, both as to location and 
user. The learned judge who tried the 
cause held, that as the deeds and plans 
must be read together, the defendants' 
were estopped from disputing the location 
of the highway, and, disregarding the findings 
of the jury as to its location and user, ordered 
a verdict to be entered for the plaintiffs. 
— Held, that the verdict was properly so 
entered.—(Reversed on appeal, 29 S. C. R. 
627). Woodstock Woollen Mills Co. Ltd. 
v. Moore et al, 34, p. 475.
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Pleading Obstruction on street—See

Rolsleti v. City of St. John, 36, p. 574.

Removing obstruction Highway Act, 
1896—Authority under the Highway Act, 
1896, (59 Viet. c. 21,) s. 22 to sell the work 
of removing an obstruction upon a public 
road is not limited to a case where the owner 
of the obstruction is unknown. Winslow 
v. Palling, 1 Eq., p. 608.

3. Opening and Closing Highway.

Altering course of highway -Highway 
commissioners altering the course of a high
way are held to an exact compliance with 
their statutory authority. Winslow v. Pall
ing 1 Eq., p. 60S.

Changing level of road By the charter 
of the city of St. John, the corporation were 
given power, not only to establish, appoint, 
order and direct, the making and laying out 
all other streets . . . heretofore made, laid out 
or used or hereafter to be made, laid out 
and used, but also the altering, amending 
and repairing all such streets heretofore 
made, laid out, or used or hereafter to be 
made, laid out or used in and throughout 
the said city of St. John and the vicinity 
thereof. . . So always as such . . . 
street so to be laid out do not extend to the 
taking away of any jierson’s right or property 
without his, her or their consent, or by some 
known laws of the said province of New 
Brunswick, or by the law of the land."— 
The charter is confirmed by 26 Geo. Ill, 
c. 46.—By Act 41 Viet., c. 9, intituled "An 
Act to widen and extend certain public 
streets in the city of St. John," it was pro
vided that Dock street should be opened to 
a width of sixty-two feet by taking in twelve 
feet on its easterly side, and carrying the 
north-eastwanlly line twelve feet to the east
ward through its entire length from Market 
Square to Union street and that Mill street 
should be opened to the same width from 
Union street to North street by widening 
its eastwardly line.—The effect of widening 
Dock street made it necessary either that 
Union street should be lowered and graded 
to its level, or that Dock street should be 
graded up to its level, and that if Union 
street was lowered, George street, opening 
off it, should also be lowered.—The cor
poration in January 1878, decided to ex
cavate and lower Union street to the extent 
of twelve or thirteen feet after hearing the 
report of the city surveyor and the petitions 
of citizens for and against the cutting down 
of Union street, and immediately thereafter 
entered upon the work by contractors.— 
The plaintiffs were owners of a lot on the 
corner of Union and George streets upon 
which they had erected expensive business 
premises and which, by the lowering of 
the streets, would be twelve or thirteen 
feet above them.—When the work of cutting 
down Union street was about two-thirds done, 
and approaching the plaintiffs' premises, 
and after several months had elapsed from

the time it was entered upon, the plaintiffs 
being unable to obtain compensation from 
the corjioration, brought this suit for an 
injunction to restrain the continuance of 
the work.—Held, (1) that the corporation, 
was unauthorized to cut down Union street, 
and that the plaintiffs were entitled to 
compensation for which they had a .mv'v 
at law, but (2) that the injunction should 
be refused on the ground of delay in the 
application. Yeats v. The Mayor etc. of 
St. John, Eq. Cas., p. 25.

Government Railways Act.—Bv sec
tion 5, sub-section 7 of The Govern c it 
Railways Act, 44 Viet., c. 25 (D) the 
minister of railways has full power and 
autiority, . . . "to make or construct 
in, upon, across, under or over any land, 
streets, hills, valleys, roads, railways or 
tr imroads, canals, rivers, brooks, streams, 
l ikes or other waters, such temporary or 
permanent inclined planes, embankments, 
cutt ngs, aqueducts, bridges, roads, sidings, 
ways, passages, conduits, drains, piers, 
arches or other works as he may think proper. 
—And by sub-section 8: "To altc; the iuu. . - 
of any river, canal, brook, stream or water 
course, and to divert or alter as well tempor
arily as permanently the course of any 
such rivers, streams of water, roads, streets 
or ways, or raise or sink the level of the same, 
in order to carry them over or under, on 
the level, or by the side of, the railway, as 
he may think proper, but before discontinuing 
or altering any public road, he shall sub
stitute another convenient road in lieu the
reof, and the land theretofore used for any 
road, or part of a road, so discontinued, 
may be transferred by the minister to, and 
shall thereafter become the property of 
the owner of the land of which it originally 
formed a part."—Section 49 of the Act 
provides that: "The railway shall not be 
carried along an existing highway, but merely 
cross the same in the line of the railway, 
unless leave has been obtained from the 
proper municipal or local authority therefor, 
and no obstruction of such highway with the 
works shall be made without turning the 
highway so as to leave an open and good 
passage for carriages, and on the completion 
of the works, replacing the highway ; but in 
either case, the rail itself, provided it does 
not rise above or sink below the surface of 
the road more than one inch, shall net be 
deemed an obstruction.—Provided always, 
that this section shall not limit or interfere 
with the ilowers of the minister to divert 
or alter any road, street or way, where an
other convenient road is substituted in lieu 
thereof, as provided in the eighth sub
section of section five."—Held, that by 
section 5, sub-sections 7 and 8, power is 
given to construct a railroad on, along and 
over a highway to the extent of occupying 
the whole of it and not merely alongside of 
it, and that section 49 does not limit this 
power. A tty. General for N. B. v Pope et al, 
Eq. Cas., p. 272

Highway Act, 1876—Expenditure of 
public money—The expenditure of public
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money on ;i road without the consent, 
knowledge or acquiescence of the owner of 
the land, does not make the road a highway 
under the provisions of the Highway Act 
(Con. Stat. 1S7I), v. »>S, s. 9) providing that 
"all roads not recorded, upon which public 
money has been expended are hereby de
clared public roads or highways although 
less than four rods wide." Campbell v. 
Pond el al, 44, p. 357 (K. B. I).).

Highway Act. I‘>04 -Expenditure of 
public money -The Court refused to set 
aside the findings of the trial judge in an 
action of trespass to land, to the effect thpt 
public money had been sjient on a road over 
plaintiff’s lands under circumstances which 
created it a public highway, under the 
provision* of the Highway Act, 1904, (4 
Edw. VII, c. 6,) s. 3. Rideout v. Ilowlett, 
42, p. 200.

Non user by public -The right of the 
public to the use of land dedicated by the 
owner as a public highway and used by the 
itiblic as such for a number of years, cannot 
ic extinguished by act of the owner, nor 

can such right be lost by the public by 
non-user of the highway. Winslow v. Dolling 
1 Eq., p. tiOH.

4. Other Oases.
Highways Act, 1908 Notice of action

—A notice of action which reads: "Notice 
is hereby given that l will, after the expira
tion of thirty days from the date of service 
of this notice, enter an action" etc. etc. and 
which was served more than a month before 
action brought is a sufficient notice of action 
against an official for an official act under 
clause (2) of s. «17 of 8 Edw. VIf, e. 34, 
"iroviding that no such action shall be 
irought until after one month's notice. 

Campbell v. Rond etui, 44, p. 357 (K. B. D.).

Right of passage on navigable river—
Sec Roy v. Fraser et al, 30, p. 113.

Rules of the road —See Stout v. Adams, 
35, p. IIH.

5. Private Ways.
Right of way for certain purpose, 

not for all purposes Plaintiff claimed a 
right of way over a private road of several 
hundred feet in length, in part on land of 
defendant adjoining plaintiff's land, and 
leading from a public highway to lots com
prised in part by defendant’s land, -old bv 
defendant’s predecessor in title, B , under 
a conveyance reserving to the grantees 
the use in common «>f the road. —'Hie evi
dence of plaintiff's predece«-r in title, K., 
was that shortly after the sale of these lots 
he moved back on his laml his farm house 
and fence to widen the entrance of the 
private road at its junction with the highway, 
under an agreement with B., concurred in 
as he believed by the owners of the lots, that 
he, K., should have for so doing, a right 
of way with them over the road. -B. denied

that an agreement was concluded and his 
evidence was corroborated by H., a former 
owner of the lots, and by drafts of an agree
ment containing alterations indicating that 
the parties were merely in treaty, and 
iroviding for the maintenance of the road 
>y K., in common with the owners of the 

lots, an obligation disclaimed by plaintiff, 
and for a conveyance by K., of the part of 
his land tube used for widening the entrance 
—This conveyance was never made, and 
the land was included in the conveyance to 
the plaintiff. -The road had been used from 
the time of the alleged agreement, by K. and 
plaintiff in connection with the farm house, 
situate about two hundred feet from the pub 
lie highway, until it was torn down, and 
plaintiff had used, but not without inter
ruption, the road for about 15 years for a 
considerable part of its length.—Shortly 
after the date of the alleged agreement, 
fences, with gates, crossing the road at 
separate points a considerable distance from 
its entrance, were erected by H. without 
objection by K. -Held, that the plaintiff’s 
bill for an injunction to restrain defendant 
from obstructing plaintiff in •'the use of 
the road should be dismissed. Fairweather 
v. Robertson, 2 Eq., p. 412. Reversed, 
3tl N. B. K., p. 548, but restored by Prix v 
Council.
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9. Probate Establishments and Amend-
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1. Charitable Uses and Mortmain Act.

(See " Uncertainty of Bequests" Col. 70S el Seq.)
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2. Codicils.

Codicil, Effect of -Testator by his will 
devised to his daughter “the homestead 
farm on which I reside," and made no devise 
of the residue of his real estate, except a 
life estai e therein to his wife.—After the 
date of the will he acquired other real estate, 
including land known as lot A., to which he 
rem >ved from the homestead farm, and where 
he resided at the time of his death.—The 
will was confirmed by codicil executed after 
the testator had removed to lot A.—By 
C. S. X. H., <. 77, s. 10, “every will shall be 
construed with reference to the real and 
personal estate comprised therein, as *f 
it had been executed immediately before 
the death of the testâtoi, unless a contrary 
intention shall appear by the will."—Held, 
that lot A. was not included in the devise to 
the daughter. Ayer v. Estabrooks, 2 Eq., 
p. W2.

In the case of a specific devise, a codial 
will not operate to extend the gift to property 
which the gift did not originally embrace, 
even though it might extend it to a new 
estate in the same property.—(Per Barker 
J.) Id.

A testator directed a sum of money to 
Ire set apart by his trustees and the in
come paid to A. for life, and that after A.’s, 
death the capital should be divided among 
A.’s children in certain shares.—The testator 
further directed that in the event of A. 
dying while any of his children should be 
under the age of twenty-five years, the income 
of the fund should be paid to their mother 
while such children respectively should be 
under that age" for the maintenance and ed
ucation of such child or children respectively 
while he or she shall be under that age." 
—By a codicil the testator revoked the 
“legacy and annuity" to A.—Held, that the 
gift to the children was not revoked but 
accelerated, and vested on the testator's 
death, and that the share of each child in 
the capital was payable on his attaining 
the age of twentv-five years. Lewin v. 
Lewin, 2 Eq., p. 477.

3. Construction.

Amount passing under will -Donatio 
mortis causa or delivery for safekeeping
—A person on his death-bed handed to his 
wife out of a satchel which he kept in a 
closet of his bedroom $2,000 in bonds and 
$1,550 in cash, telling her to “take them and 
put them away; wrap them up and lock 
them up in your trunk."—At the same time 
he handed to her a pocket book containing 
$150, saying that it was for present expenses. 
—A few minutes later he handed to his 
business partner the remaining contents of 
the satchel, consisting of $1,000 lielonging to 
the firm.—Subsequently he made a will 
tiequeathing to his wife $3,000, a horse, 
two carriages, and all his household effects;

to his partner his interest in partnership 
property to two grand-nephews $500 each; 
and to nieces and nephews the residue of 
his estate. —His private estate was worth 
$7,500.—When giving directions for the 
drafting of his will, oil the amount of the 
legacies to his wife and grand nephews 
being counted up, he said, "there is more 
than that.”—Held, that there was not 
a donatio mortis causa to the wife, the deceas
ed intending no more than a delivery for 
safe-keeping. The Eastern J'rust Co. v. 
Jackson, 3 Eq., p. 180.

Amount of estate -Gift or declaration 
of trust during life J. A. ('., the testator, 
died April 15, IP07. In his will, which was 
dated March 13th, 1900, there was the fol
lowing residuary clause : "All the rest and 
residue of my est ate, real and personal, 
excepting only such personal property as 
may be found in my private cash box or 
in my box in the vaults of the Bank of New 
Brunswick Si. John, and which I had already 
given to my daughter Hannah Gertrude, 
to meet the immediate personal necessities 
of herself and her sister Jean, I give in trust 
to my executors, etc."—^On or before April 
11th, 1905, the testator gave to J. S. C., one 
of the executors afterwards named in his 
will, an envelojie which J. S. C. believed to 
contain securities, and which the testator 
at that time stated he had given to his 
daughter, H. G. C., and requested J. S. C. 
to take the envelope and deposit it in a vault 
box in the Bank of New Brunswick.—J. S. C. 
leased a vault box as directed, in the names 
of J. A. C. and H. G. (’., either to have 
access, and gave both the keys of the box 
to J. A. C.—After J. A. C.’s death a number 
of securities were found in the private cash 
box, and in the vault box an envelope con
taining securities was found, addressed 
“Revd. John A. Clark, Hannah Gertrude 
Clark," and also a number of loose securities. 
— Held, that in respect to the other securities 
there was no valid declaration of trust by 
the testator in favor of II. G. C.; and that 
the securities were a part of the testator’s 
residuary estate. Clark v. Clark et al, 
Exec., 4 Eq., p. 237.

Construction determined by written 
document—Where a clause in a will, drafted 
by testator’s solicitor, had a legal effect 
contrary to the testator’s instructions and 
contrary to the explanation given by the 
solicitor when he read the will to the testator, 
held, in the absence of fraud, that the testator 
by his assent adopted the clause as written, 
although he had been misled as to its effect, 
and the will, including this clause, was 
admitted to probate. In re Estate William 
John Darns, 40, p. 23.

a. Est. Mary B. Gilbert, 39, p. 285.

Devise in trust for married daughter—
—“I give and devise all my real and personal 
estate unto J. as executor and trustee, his 
heirs and executors, to hold the same to
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the sole use of my daughter during her 
natural life, and after her decease, unto the 
use of her heirs and I hereby will an^l devise 
that my said executor and trustee shall 
sell and dispose of any real or personal 
estate that I may die seised or possessed 
of, and after payment of my just debts and 
funeral and testamentary expenses, invest 
the proceeds in such securities as he may 
think lit, and he shall annually or semi
annually pay the interest accruing on tuch 
securities to my said daughter, and in 
case of her death to her children "—The 
daughter survived the testatrix.— Held (1) 
that the daughter took an absolute interest ; 
(2) that the trust continued during the 
daughter’s marriage. Nealis v. Jack, Eq. 
Cas., p. 420.

Distribution, Period of -Testator, by 
his will bequeathed to his niece for life 
the interest on a sum of money directed 
to be invested in the name of her son A., 
or any more issue of hers there might lie;" 
and in case of the death of the nid (niece) 
or her son (A.) leaving more issue, the 
(principal) to be equally divided among 
them and in case of the death of the said 
(niece) and her said son leaving no other 
issue," over to H.—Held, that the issue of 
the mo e at the time of her death, and not 
at the time of the death of A., took. Kerri- 
son v. Kaye, 2 Eq., p. 455.

Distribution, Time of -Whether child 
born after death of testator was entitled 
to rank—L. died, having made a will by 
which he left all his property to two trustees, 
to hold in trust for the benefit of the infant 
children of two nephews.—The trustees were 
to use the income according to their dis
cretion, for the support, maintenance and 
education of these children, until each 
reached the age of twenty-one years.—The 
words in the will arc: "and on each child 
attaining the age of twenty-five years, 
to pay to such child what they consider 
would be his or her share in my estate, 
dividing the same equally between such 
children living, and the children of any
deceased child when such payment shall 
be made, such payment to lie per stirpes, 
and not per capita, etc."—In 1904, one of 
the children died without issue, and in 
1906 another child was born to one of the 
nephews.—The oldest child has now reached 
the age of twenty-five years.—Held, that 
the child who had reached the age of twenty- 
five years was entitled to be paid her share 
of the corpus of the estate, which share 
was to lie ascertained by dividing the corpus 
equally among the children then in esse, 
they being the only ones entitled to rank, 
as the class was then decided.— Held, 
that the child horn after the death of the 
testator, but before the time for payment 
to the oldest child, was entitled to rank 
equally with the other children as the class 
was not determined until then.— Held, 
that the oldest child, having reached the 
age of twenty-five years, was entitled to 
be paid her share of the corpus of the estate,

and took an absolute vested interest.— 
Held, that the remainder of the capital was 
not to be set apart now, but held in trust 
until another child reached the age of twenty- 
five years, when another division must be 
made.— Held, that the oldest child was not 
now entitled to any share of the accumulated 
income.—That can only be divided when 
all possible claims upon it have ceased.—
It was ordered that the costs in this matter 
as between solicitor and client, be paid out 
of the corpus of the estate. Earle, Trustee 
etc. v. Lawton et al, No. 2, 4 Eq., p. 92.

Guardianship of person as opposed 
to trusteeship of funds -A testator be
queathed his estate to trustees, and directed 
them out of their investments of the same 
to set apart £1,000 "to t>e used by them 
for the purpose of educating and giving a 
profession to my son, providing he has not 
already been educated and received a pro
fession."—He then directed the trustees 
to use and apply one-half of the income of 
the residue of the estate, as far as deemed 
necessary, for the maintenance and support 
of the said son, and that upon his arriving 
at the age of 25 years one-half of the estate 
with all accumulations thereon should be 
given to him absolutely.—The testator 
left him surviving his wife, the mother of 
the son mentioned in the will, and the said 
son an infant of about nine years of age.— 
On an application by the mother of the 
infant to be appointed guardian of his 
person, held, that the trustees were not 
appointed by the will guardians of the person 
of the infant, that the application should 
be granted, and that the mother as such 
guardian had the power, subject to the 
order of the Court, of selecting the school 
at which the infant should be educated. 
In re Taylor, 1 Eq., p. 461.

“Heirs" does not include widow -
R. died in 1876 leaving a will by which he 
devised practically all his property to trustees 
upon trust for the benefit of his children 
and their heirs.—D. D. R., a son of the 
testator, died after his father, leaving him 
surviving a widow and five children.—Held, 
that the word "heirs’ in the will should Ik* 
construed in its strict legal and technical 
sense and was intended to mean the heirs at 
law and not the statutory next of kin ; and 
that the widow of the deceased son was not 
entitled to anv part of the testator’s property, 
under his will. Smith, et al, Trustees v. 
Robertson et al, No. 2, 4 Eq., p. 252.

“Homestead farm"—After acquired 
property Testator by his will devised 
to his daughter "the homestead farm on 
which I reside " and made no devise of the 
residue of his real estate, except a life estate 
therein to his wife.—After the date of the 
will he acquired other real estate, including 
land known as lot A., to which he removed 
from the homestead farm, and where he 
resided at the time of his death.—The w:ll 
was confirmed by codicil executed after 
the testator had removed to lot A.—By
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C. S. N. B., c. 77, s. 19, “every will shall be 
construed with reference to the real and

tiersonal estate comprised therein, as if it 
lad been executed immediately before the 

death of the testator, unless a contrary 
intention shall appear by the will."—Held, 
that lot A. was not included in the devise 
to the daughter. Ayer v. Estabrooks 2 
Eq.. p. 392.

Infant, Power of appointment by—
By will F. left his estate to a trustee with 
directions to invest one portion and to “pay 
and apply the annual income arising there
from or from any accumulations thereof, 
in such manner and at such times as my 
wife and daughter, during their joint lives, 
shall by directions in writing require my 
trustee so to do," and in case of tne death 
of either, the power of appointment was to 
go to the survivor.—The daughter was an 
infant (18 years of age) and her step-mother 
(testator's wife) was testamentary guardian. 
—They jointly appointed the income of this 
portion, as it accrued to the step-mother 
and the money so appointed was expended 
for the benefit of both equally.—On the 
accounting of the trustee before the judge 
of probate under s. 51 of the Probate Courts 
Act, (C. S. 11*03, c. 118), the judge of probate 
found that the income so appointed was 
necessary for the maintenance of the infant 
in her station of life and that it had been 
properly expended by her guardian, but 
refused to confirm the payments by the 
trustee on the ground that the infant had 
an interest in the estate which was capable 
of being affected, diminished or disposed of 
to some extent by the exercise of this power 
and that therefore the appointments were 
invalid.—On appeal, held (1) that the pay
ments should have Iteen allowed irrespective 
of the provisions of the will as they were 
properly made by the trustee for the main
tenance of the infant; (2) the appointments 
were valid as it was the testator’s clear 
intention that the power should be exercised 
during infancy. In re Estate William D. 
Forster, 39, p. 529.

Innocent misconstruction Breach by 
trustees—A testator, in one part of his 
will, gave all his real and personal estate 
to his wife "to be hers in such a way that she 
shall, during her life, have the full use, benefit 
and enjoyment thereof," and then over, and 
in a subsequent clause, after directing his 
executors to sell his real estate, empowered 
them to make investments in certain classes 
of securities, “so that my said wife may have 
the interest and income therefrom during 
her life."—The plaintiffs, with testator's 
widow, were appointed executors of the 
will.—The estate was comprised in part of 
real estate, which was sold by the executors, 
and the proceeds were handed by the plain
tiffs to their co-executor to be held by her 
under the terms of the will, they honestly 
believing that such was their duty under 
the will.—On her death an investment 
made by her representing a part of these

proceeds came to the hands of the plaintiffs; 
the remainder of the proceeds having been 
either used or lost by her.— Held, that the 
estate was devised in trust to pay the income 
only therefrom to the widow during her life, 
and that there was a breach of trust by the 
plaintiffs; but that they had not acted 
unreasonably in the view they took of the 
meaning of the will, and that they should 
lie relieved from personal liability, under 
Act 01 Viet., c. 26. Simpson v. Johnston, 
2 Eq., I». 333.

Intention, Carrying out of testator's
—The codicil to A.'s will contained the 
following provision : “All the residue of my 
estate given to the city of Fredericton by 
the said will, 1 give and bequeath to T. C. A. 
and J. A. G. in trust for the purpose of 
founding an institution to be called the J. 1. 
Fraser Fanaline Place for a home for old 
ladies, and for that purpose to execute 
a deed of settlement, containing such pro
visions and regulations and appointing such 
trustees, including themselves if they see 
fit, as they shall consider expedient, at which 
home I direct that the said S. F. B. shall 
have a comfortable living for her life."— 
The fund created by this provision is not 
at present sufficient for the purpose for 
which it was intended.—Held, that the 
general intention of the testatrix that S. F. B. 
should have a comfortable living at the 
Home for the remainder of her life should 
not be defeated by reason of the funds being 
at present inadequate for the maintenance 
of the Home as intended and that an allow
ance from the annual income of the fund 
would lie made to S. F. B. in lieu of the sup
port and living intended for her at the Home. 
Morrison v. Bishop of Fredericton et al, 
4 Eq., p. 162.

Intention Parol evidence to correct 
error—The following clause was contained 
in the will of Mrs. F.: “I release and direct 
my executors to cancel without collecting 
the money, the mortgage to me from John 
Doherty."—Mrs. F. held no mortgage from 
J. 1) and she had never had any dealings 
with anyone of the name of J. D. but she 
did hold one from William Doherty.— 
Held, that parol evidence was admissible 
to correct such a mistake. Id.

Intestacy—Will made by party who 
was also incumbent of a corporation 
sole—What passes under will—The Ro
man Catholic Bishop of Saint John is a 
corporation sole.—The testator, incumbent 
of the bishopric, by his will made in his 
private name declared that “although all 
the church and ecclesiastical and charitable 
properties in the diocese are and should 
be vested in the Roman Catholic Bishop 
of Saint John, for the benefit of religion, 
education and charity, in trust according 
to the intention and purposes for which 
they were acquired and established, yet to 
meet any want or mistake, I give and devise 
and bequeath all my estate, real and per-
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sonal, wherever situated, to the Homan 
Catholic Bishop of Saint John, in trust for 
the purposes and intentions for which 
they are used and established." -He then 
gave coupon bonds to the same devisee 
in trust for described charitable objects, 
a sum of money for masses, and a legacy 
of a sum of money.—The testator held 
in his own name certain real estate which 
had I icon conveyed to him for religious, 
charitable and educational purposes of the 
church.—He possessed in his own light real 
and personal estate, the income from which 
he had used in common with income from 
all sources of church revenue, for the uses 
of the church, including its educational 
and charitable needs, as well as for his 
private purposes. -Held, on appeal, affirm
ing the judgment of Barker J. in a suit by 
the next of kin for a declaration that the 
testator had died intestate as to his real 
and personal estate, less the specific and 
pecuniary bequests.; that the testator's, 
real and personal estate passed bv the will 
/ rimers et ul v. Cusev et al, 36 X. B. R., p. 22!I; 
:{IS.(\R..p.4l'.'.

Maintenance of children Discretion 
of trustees !.. died in 1899, having made 
a will in 1898, by which he left all his pro
perty to two trustees, to hold in trust for 
the lienefit of the infant children of two 
nephews. —The trustees were to use the 
income according to their discretion, for 
the support, maintenance and education of 
these children, until each reached the age 
of twenty-one years.—Held, that as the 
testator had given the trustees full dis
cretion, to use the income as they might sec 
fit, for the purposes mentioned in the will, 
the Court would not, in the absence of fraud 
or wrong-doing, interfere or direct them 
in this respect. Earle, Trustee etc. v. Lawton 
et al. 4 Eq., p. 8ft.

Maintenance of grandchildren Father 
able to support A testator by his will 
gave his estate to trustees in trust to pay 
over the net income to the support, main
tenance and education of the children of 
his son until the youngest should attain 
the age of twenty-one years. -Some of the 
children were of age, and the others were 
minors. —The father was able to support, 
maintain and educate the children.—field, 
that so much of the income as would be 
necessary should be paid to the father while 
he was under an obligation to support, 
maintain and educate the children, and 
did so, until the youngest child became 
of age. Schofield v. Vassie, 1 Eq., p. 037.

Maintenance of infant—By will F. 
left his estate to a trustee with directions 
to invest one portion and to "pay and apply 
the annual income arising therefrom or from 
any accumulations thereof, in such manner 
and at such times as my wife and daughter, 
during their joint lives, shall by directions 
in writing require my trustee so to do" and 
in1 caSe of the death of cither the power of

appointment was to go to the survivor.— 
The daughter was an infant (IS years of 
age) and her step-mother (testator's wife) 
was testamentary guardian.—They jointly 
appointed the income, of this portion, as it 
accrued, to the step-mother and the money 
so appointed was expended for the benefit 
of both equally. -On the accounting of the 
trustee before the judge of probate under 
s. ill of the Probate Courts Act, (C. S. 1903, 
v. 1 IS), the judge of probate found that the 
income so appointed was necessary for the 
maintenance of the infant in her station of 
life and that it had been properly expended 
by her guardian, but refused to confirm the 
payments by the trustee on the ground that 
the infant had an interest in the estate 
which was capable of being affected, dim
inished or disposed of to some extent by the 
exercise of this power and that therefore the 
appointments were invalid.—On appeal, 
held, (1) that the payments should have 
been allowed irrespective of the provisions 
of the will, as they were properly made by 
the trustee for the maintenance of the 
infant; (2) the appointments were valid 
as it was the testator’s clear intention that 
the power should be exercised during infancy. 
In re Estate William I). Forster, 39, p. 626.

Maintenance Trust not power Where 
there is not merely a power but an absolute 
trust created b>r the maintenance and edu
cation of the children irrespective altogether 
of the father's ability, the father so long as 
he is under an obligation to furnish the 
maintenance and education and does furnish 
it has a right to have paid over to him so 
much of the trust fund as is necessary for 
the purpose. Schofield v Vassie, 1 Eq., p. 
641.

Pover of appointment Will
A testatrix, having a general power of 
appointment under the will of her father over 
real and personal estate, by her will directed 
that her debts and funeral expenses should 
be paid out of her estate.—After making 
certain bequests the testatrix proceeded as 
follows: "The real estate of which I am 
possessed and the personal estate to which 
1 am entitled came to me under the will 
of my late father, and it is my will that after 
the payments alxive provided for that the 
residue of my estate, such as came to me 
under my said father’s will, and all other 1 
may be entitled to, both real, personal and 
mixed, shall be divided between my three 
children.”—The testatrix had no estate of 
her own. — Held, that the will operated as an 
exercise of the power, the direction to pay 
the testatrix's debts out of her estate being 
but one circumstance to be considered in 
determining what her intention was. Hutch
inson v. Baird, 1 Eq., p. 024.

Power of appointment by legatee - 
Power of trustees to sell in order to make 
distribution—R. died in 1876, leaving 
practically all his property upon trust for 
the benefit of his widow and children.—In
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his will, in order to make an equal dis
tribution of a large portion of his estate 
among his five daughters, he grouped to
gether certain properties, in part real estate 
and in part personal, in five separate sched
ules.—The property in schedule A. was 
devised to the testator's daughter M. who 
died in 1902, leaving a will by which, in 
exercise of the power of appointment in her 
father’s will, she devised one-third of her 
estate to her husband who survived her. 
—The clause in the will relating to the 
final distribution of the scheduled property 
was as follows: “And upon trust on the death 
of either of my said daughters to convey 
one-third of the said lands, tenements, 
hereditaments and premises apportioned to 
her in such schedide, to such person or 
persons upon the trusts and for the ends, 
intents and purposes or in such manner as 
my said daughter may by any writing under 
her hand, attested by two or more witnesses, 
or by her last will and testament direct and 
appoint, and as to the remaining two-thirds, 
to hold the same for the child or children, 
or such of them of my said daughter so 
dying, upon the trusts and in the proportion, 
and for the intents and purposes my said 
daughter may by her last will and testament 
direct and appoint and in default of such 
direction and appointment then ami in such 
case the said two-thirds and one-third shall lie 
held by said executors and trustees in trust 
for such child or children and be divided 
equally between them and their heirs, share 
and share alike, on the youngest child living 
attaining the age of twenty-one years and 
in the meantime and until such child shall 
attain such age, the rents, issues and profits 
thereof shall be applied by my said executors 
toward tin' support, maintenance and edu
cation of such child or children, and in the 
e cent of my daughter dying, leaving no issue 
her surviving, then and in such case 1 will 
and direct that the said two-thirds and one- 
third before mentioned (if no disposition of 
the same shall be made by my said daughter) 
shall lx; equally divided by my said executors 
and trustees between her sisters and brother 
and their respective heirs in equal propor
tions per stirpes and not per capita."— 
Held, that the trustees, in order to make 
a distribution, had power to sell and dispose 
of the scheduled property apportioned to 
the deceased daughter, such power being 
implied in the’will in order to carry out the 
trusts, though no express power was given. 
— Held also, that the deceased daughter 
having died without issue, the unappointed 
two-thirds of her scheduled property should 
Ik- equally divided now between the sur
viving daughters and the heirs of the deceased 
son.—The residuary clause in the will was: 
“The rest, residue and remainder of mv said 
estate, lx>th real and personal and whatso
ever and wheresoever situate, I give, devise 
and bequeath the same to my said executors 
and tiustees, upon the trusts and for the in
tents and purposes following, that is to 
say: Upon trust after paying my bro
ther Duncan Robertson or his heirs, to

whom I give and be que ith the same, the 
legacy or sum of four thousand dollars, 
Dominion currency, to sell and dispose of 
the same as and when they shall in their 
discretion see fit anil consider to be most 
for the benefit and advantage of my said 
estate, and shall apportion the same or the 
ifbcecds of such parts or portions as shall 
>e sold from time to time, equally to and 

among my said children, share and share 
alike, and shall hold the same for my said 
children and their heirs, share and share 
alike, subject to any advances or sums made 
or to be made by me, as aforesaid upon 
the same trusts, with regard to my said 
daughters as are hereinbefore declared with 
respect to the said estate in the said schedules 
mentioned.”—Held, that the deceased daugh
ter had a disposing power over one-third 
of her share of the residuary estate; and that 
the remaining two-thirds was divisible as 
was directed in regard to the scheduled 
property. Smith el nl, Trustees v. Robertson 
el al, 4 Eq., p. 139.

Power of sale of real estate—Testator, 
owning some lands in severalty and some as 
tenant in common with others, devised the 
same to trustees and authorized them, 
subject to the con-ent of his wife, to sell the 
lands held in severalty and, in case cf sale, 
directed them to invest the proceeds and 
hold the investments upon certain trusts. 
—The testator next empowered the Trustees 
to enter into negotiations for the purpose 
of making a partition of the lands held in 
common and provided “that such portions 
of said real estate now held bv me as tenant 
in common as may be allotted and conveyed 
under such partition to my said trustees, 
shall be held by them under the same trusts 
as are herein mentioned concerning my 
estate."—A suit for partition was com
menced by the testator after making his 
will and was pending at the time of his 
death. This suit was continued by the 
trustees to whom were allotted in severalty 
certain portions of the property.— Held, 
that under all the circumstances and looking 
at the whole will, it was the intention of the 
testator that the trustees, subject to the 
consent of the wife, hail the power to sell 
those portions of the lands so partitioned 
and allotted to them in severalty. Gilbert 
v. Gilbert, 42, p. 288, C. D.

Power to sell real estate—G. E. F. died 
in 1899, and by his will left the greater part 
of his property to his executors and trustees 
upon various trusts.—The testator’s widow 
is still living, and the surviving executors 
and trustees are the plaintiffs, G. C. F. 
and W. T. H. F., two of the testator's chil
dren.—The will contained the following 
provision: “I give, devise and bequeath all 
my other property lioth real and personal 
whatsoever and wheresoever situate of 
which I may be seized or possessed or other
wise entitled, to my executors and trustees 
herein named upon the trusts following, etc.” 
—The clause in the will which refered to
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the Linden Hall property was: "Upon trust 
that my trustees will hold my residence 
known as Linden Hall and the grounds 
connected therewith (hut not to include the 
property purchased by me and known as 
the Grammar School property) during the 
will and pleasure of my wife, and there she 
may live as long as she desires, fret* from 
rent, she paying one-half of the taxes, insur
ance, water-rates and such like, also she 
paying in full the running expenses in keeping 
up the establishment during her occupancy, 
it being my intention that she may live in 
her present home so long as she may so 
wish.—If, however, the above property 
be leased or sold during my wife’s lifetime 
with her consent, then in such a case I desire, 
if leased, the rent derivable therefrom shall 
be used as rent for a house for her to live 
in and such house is to be as good as one of 
my present houses situate on College Road, 
and if after paying such rent with the money 
received from the rent of the said Linden 
Hall property, there remains a balance 
from time to time, this balance shall be added 
to the principal sum already set aside for 
my wife's maintenance, the income in the 
meantime being paid to my said wife.— 
Should, however, the said property he sold 
during my wife's lifetime, with her consent, 
the purchase money shall lie used as follows: 
so much of it shall be invested as will yield 
enough interest to pay rent for as good a 
house as one of my College Road houses, 
and in such a house my wife may live, such 
interest being used to pay the rent therefor, 
and the balance of the said purchase money 
shall he divided equally among my children 
then living."—Held, that while no express 
power of sale was contained in the will, there 
was an implied power in the executors and 
trustees to sell the Linden Hall property to 
be drawn from the provisions contained in 
the will itself, and to enable them to carry 
out the trusts declared in the will ; and 
that a conveyance executed by the sur
viving trustees and executors, in whom the 
title was vested, and the widow of the 
testator gave a good title to the property 
in question, and that it was not necessary 
that the beneficiaries under the will, other 
than the widow should join in the convey
ance.—Memorials of judgment on record 
against some of the cestui que trusts are not 
a bar to the trustees giving a good title 
to the property, as they have no interest 
in the real estate involved, which would 
be liable under an execution.—Courts of 
first instance in deciding questions of title 
are bound to decide according to their own 
view, whether they have doubts or not, 
leaving it to lie decided by a Court of Appeal 
Fenety et al v. Johnston, 4 Eq., p. 216.

Precatory trust—A testator, by his will 
gave and bequeathed all his property, both 
real and personal, to his wife for her use 
and benefit and then added: "I request my 
my wife to pay to P. R. (an adopted son)at 
her death, or should she sell the farm on 
which I now live before her death, $400.—

I also give P. R. the sorrel horse now in 
my possession."—Held, that the gift to the 
testator’s wife was subject to a precatory 
trust in favor of P. R. Reneham v. Malone, 
1 Eq., p. 806.

Probate Court, Powers of, re construc
tion —The testator P. by his will, liequeathed 
to his wife an annuity of $1,200 during her 
life, and to the plaintiff an annuity of $2,000 
during her life, and directed his executors 
and trustees in set apart out of the funds 
of the estate, stocks or securities sufficient 
to pay both annuities, and that if the income 
therefrom should not be sufficient, a portion 
of the principal should be applied tor the 
purpose, and that under no circumstances 
whatever should there lie any default or 
delay in paying the annuities.—The will 
then contained a number of devises and 
specific legacies and the testator devised 
all the residue of I Kith his real and personal 
estate after the payment of his debts, funeral 
ami testamentary expenses, to his son, 
J. H. P. —He then appointed his wife, his 
son J. H. P. and three others to be the 
executors and trustees of his will.—Probate of 
the will was granted to all of the executors. 
—The trustees failed to set apart funds 
for the payment of the annuities.—In an 
administration suit brought by the plaintiff, 
for the purpo c-, inter alia, of construing 
the will, and determining whether the 
trustees had distributed the estate and 
accounted in accordance with the will, J. H. P. 
claimed that the trustees after paying the 
debts and settling of specific legacies, were 
unable to comply with the directions of the 
will as to appropriating funds for the pay
ment of the annuities, and that he had 
ex|>ended the whole of the corpus of the estate 
in paying the annuities, and had passed 
his account in the Probate Court.—By 
the executors’ accounts filed and passed in 
the Probate Court it appeared that the judge 
of the Probate Court found and decreed 
a balance due J. H. P. of $5,020.00.—Held, 
that the Probate Court not being a court of 
construction, and having no authority to 
determine questions relating to the meaning 
of a will and whether executors and trustees 
have discharged their duties in accordance 
therewith, the suit was not res judicata 
by reason of its decree. Parks v. Parks 
et al, Eq. Cas., p. 382.

"Proceeds” includes corpus unless 
clearly restricted—A bequest of annuities 
out of "the net income or proceeds" of pro
perty directed to be converted into money, 
renders the corpus subject to the payment 
of the annuities, if the income therefrom is 
insufficient to pay them, since the word "pro
ceeds" includes corpus, unless it is clear 
that a more restricted meaning is intended. 
Beal v. The Eastern Trust Co., 43, p. 23, C. D

"Single”, Meaning of—The following 
provision was contained in a will: "that the 
sum of twenty dollars per annum lie paid 
annually to M. F., daughter of G. F., as long
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as she live; and remains single."—M. F. 
had been married, but before the date of 
the will, had been divorced a vinculo, which 
fact was well known to the testatrix.—Held, 
that M. F. was entitled to the legacy,"single" 
meaning "free to marry.” Morrison v. 
Bishop of Fredericton et al, 4 Eq., p. 162.
“The Roman Catholic Bishop of Saint 
John,” Will by Corporation sole—The 
Roman Catholic Bishop of Saint John is a 
corporation sole.—The testator, incumbent 
of the bishopric, by his will made in his 
private name declared that "although all 
the church and ecclesiastical and charitable 
properties in the diocese are and should be 
vested in the Roman Catholic Bishop of 
Saint John, for the benefit of religion, edu
cation and charity, in trust according to 
the intention and purposes for which they 
were acquired ami established, yet to meet 
any want or mistake, I give and devise 
and bequeath all my estate, real and personal 
wherever situated, to the Roman Catholic 
Bishop of Saint John, in trust for the pur
poses and intentions for which they are 
used and established."—He then gave 
coupon bonds to the same devisee in trust 
for described charitable objects, a sum of 
money for masses, and a legacy of a sum of 
money.—The testator held in his own name 
certain real estate which had been con
veyed to him for religious, charitable and 
educational purposes of the church.—He 
possessed in his own right real and personal 
estate, the income from which in common 
with income from all sources of church 
revenue he had used for the uses of the 
church, including its educational and chari
table needs, as well as for his private purposes. 
— Held, affirming the judgment of the judge 
in Equity in a suit by the next of kin for 
a declaration that the testator had died 
intestate as to his real and personal estate, 
less the specific and pecuniary bequests, 
that the testator’s real and personal estate 
passed by the will. Travers et al v. Casey 
et al, 36 N. B. R., p. 229; 34 S. C. R., p. 419.

Trust to grandchildren subject to life 
Interest—Testator by his will conveyed 
property to trustees upon. trust to pay 
to his daughter an annuity of 11,000 during 
her life, and on her death to invest fhe 
securities set apart to pay said annuity and 
to divide such investment among his daugh
ter's children on the youngest coming of 
age.—The will then provided that should 
the daughter be alive, on her youngest child 
coming of age, the daughter, if she should 
see fit, might have and receive from the 
trustees the fund set apart to yield said 
annuity, and the same should be absolutely 
assigned to her free from all control of her 
husband.—The youngest child came of age 
in the lifetime of the daughter, who died 
without making a request to have the fund 
transferred to her.—Held, that there was an 
absolute trust in favor of the children, which 
would not' have been defeated had the 
request been made. In re Fisher Trusts, 
3 Eq., p. 536.

Trustees Relief from personal liabili
ty for loss —A testator, in one part of his 
will, gave all his real and personal estate to 
his wife, "to be hers in such a way that she 
shall, during her life, have the full use, 
benefit and enjoyment thereof," and then 
over and in a subsequent clause, after di
recting his executors to sell his real estate, 
empowered them to make investments in 
certain classes of securities, "so that my said 
wife may have the interest and income 
therefrom during her life."—The plaintiffs, 
with testator’s widow, were appointed 
executors of the will.—The estate was com
prised in part of real estate, which was 
sold by the executors, and the proceeds were 
handed by the plaintiffs to their co-executor 
to be held by her under the terms of the 
will, they honestly believing that such was 
their duty under the will.—On her death 
an investment made by her representing a 
part of these proceeds came to the hands 
of the plaintiffs; the remainder of the pro
ceeds having been either used or lost by her. 
— Held, that the estate was devised in trust 
to pay the income only therefrom to the 
widow during her life, and that there was 
a breach of trust by the plaintiffs; but that 
they had not acted dishonestly or unreason
ably in the view they took of the meaning 
of the will, and that they should be relieved 
from personal liability, under Act 61 Viet., 
c. 26. Simpson v. Johnston, 2 Eq., p. 333.

Vesting of interests of legatees pre
deceasing testator—(1. P. by his will 
divided the residue of his real and personal 
estate into two parts, one of which he gave 
to the heirs of E. P., his brother, to he sub
divided into nine equal shares, and directed 
that one share be paid to each of five persons 
named, one of whom was E. B.; a sixth share 
he gave to the three sons of E. P.'s son 
John, namely N., W., and J., to be divided 
by them, and the remaining three shares to 
be equally divided lietween the children 
of W. P., another deceased son of the said 
E. P.—The other moiety he directed to he 
equally divided between the children of 
his brother A. P.—E. B. and N. predeceased 
the testator without leaving issue.—Held, 
that the shares of E. B. and N. did not lapse, 
but vested in their next of kin. In re the 
floods of Price, Eq. Cas., p. 429.

7. Legacies and Devises.

Election by legatee—A testator who 
died January 14th, 1914, by his last will 
dated January 17th, 1913, devised to his 
trustee certain lots of land situate in the 
cities of Saint John and Halifax in trust 
to pay one E. R. and H. A. R. or the sur
vivor of them such sums out of the income 
as might lie necessary for the support and 
maintenance of J. D. W., the testator's 
son (a person of unsound mind) and provide 
him with the necessaries and comforts of 
life so long as he shall live and upon his
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death to provide a decent Christian burial, 
with remainder to the testator's widow abso
lutely, subject to a life interest in one of 
the lots to ilie said E. R. -The will also 
contained a clause by which the testator 
devised to the trustees of St. Andrew’s 
Church, St. John, a mortgage for $30,000 
which he had held on the property of the 
said Church but which he had assigned 
to his said son on March Uih 1004.—By a 
codicil dated September 8. It* 13, the te tatoi 
ratified and confirmed his said will and 
bequeathed to his said son absolutely the 
sum of 12,60(1 then standing on deposit 
in the testator’s name in the Bank of Nova 
Scotia.—In an action for a declaration 
whether the trustees of St. Andrews Church 
take any and, if any, what interest under 
the will, held {per White and McKeown JJ.), 
affirming the judgment of Grimmer J. in 
the Chancery Division (McLeod C. J. dis
senting), that as there was nothing in the 
provisions of the will or in the mode by which 
the testator provided for the maintenance 
of his son which expressly or by necessary 
implication showed that he intended that 
his son should be entitled to the benefits 
conferred regardless of any question of 
election, and as the son took a substantial, 
benefit under the will he was properly 
required to elect, and as the interest devised 
by the maintenance clause, while not saleable 
or assignable, has a definite ascertainable 
value and is a fund from which compensation 
can be made to the extent of the son's in
terest, the committee was properly directed 
to elect to take under the will, such election 
being in the best interest of the son and 
in accordance with the preaimed intention 
of the testator.—Held (per McLeod C. J.), 
that the doctrine of election can only be 
applied where if an election is made contrary 
to the will the interest that would have 
passed to the elector can be applied towards 
cotnpamaiing the beneficiary disappointed bv 
the election.—That the income devised by 
the maintenance clause from the projierty 
vested in the trustee could not be applied 
towards compensating the disappointed bene
ficiary and the only property devised that 
could be so applied is the $ 12,600, therefore 
the committee should have been directed 
to elect against the will and to pay the 
$12,600 to the trustees of St. Andrews 
Church. Rosborough v. Trustees St. An
drews Church, 44, p. 153. Confirmed S. 
C. of C.

Insufficiency of specific fund to pay 
legacies -In case; when the fund created 
by the will is insufficient, then the specific 
legatees are entitled to rank for any unpaid 
balance unon the general estate. Boyne v. 
Boyne, 4 Eq., p. 48.

Legacies subject to abatement -Real 
estate not charged—Where a testator died 
possessed of both real and personal property 
and leaving a will, by which he gave several 
pecuniary legacies to certain relatives, to 
he abated proportionately in the event of

his estate being insufficient to pay them 
and then gave "all the rest, residue and 
remainder of my estate" to the children 
of A. — Held, that the pecuniary legacies 
were not a charge upon the residuary estate 
in the event of the personalty not being 
sufficient. In re Fairley Estate, 1 Eq., p. hi.

Lien on real estate for maintenance 
of widow -Where a testator by his will 
gave his estate, consisting of farm and 
dwelling and personal property to his son, 
upon condition that lie would maintain 
testator’s widow and daughters, except in 
the event of their marrying or leaving home, 
and declared that they should have a home 
in the dwelling while unmarrie 1, it was held 
that the estate was charged with their 
maintenance. Cool v. Cool, 3 Eq., p. 11.

Sloney deposited in bank in joint 
account - The mere fact that money has 
been deposited in a bank by a testator in 
the joint names of himself and his daughter 
with power to either to withdraw raises no 
presumption that a gift of the fund to the 
daughter was intended.—Testator bequeath
ed to his daughter any money which he 
might die possessed of "to hold and be 
enjoyed by her while she remains unmar
ried, and in case of her decease or marriage” 
then over. -Held, that the daughter took 
only a life interest. Re Estate Paul Paly, 
:17 V B. R. p. lS3. 89 s. c. R. p 132

Payment of special trust for main
tenance at majority, even though resi
due still held in trust —B. G. T., the
testator, died October 1st, 1895, leaving him 
surviving a widow and one child, a son, the 
present plaintiff.—The will contains the 
following provision: "And I hereby will and 
bequeath all my estate, real and personal 
of which I may die possessed, to my said 
executors and trustees for the following 
purpose î : that they shall in the first place 
convert all prepe-ty into cash . . and 
after . . shall invest the remaindet in 

. and out of such investments I direct 
that the stint of £1,01)0or the equivol -nt there
of be set ap-ut And used by my said executois 
and trustees for the purpose of educating and 
giving a profession to my son G. W. T., 
providing lie has not already been educated 
and received a profession.”—The will also 
provides that the plaintiff is not to receive 
his share of the residue of the estate until 
he reaches the age of twenty-five years.— 
G. W. T. became of age.—Held, that as the 
plaintiff has reached the «age of twenty-one 
years he is now entitled to have paid over 
to him the £1,000 fund with «accumulatois 
and interest, or to have transferred to him 
the securities in which this fund is invested. 
Taylor v. McLeod et al Trustees, 4 Eq., p. 262.

Remainder, Vesting of, by cancellation 
of life interest—A testator directed a sum 
of money to be set apart bv his trustees and 
the income paid to A. for life, and that after
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A.'s death the capital should lie divided 
among A.'s children in certain share-;.— 
The testator further directed that in the 
event of A. dying while any of his children 
should lie under tne age of twenty-five years, 
the income of the fund should he paid to 
their mother while such children respectively 
should l>e under that age "for the mainten
ance an 1 e lucation of such child or children 
respectively while he or she shall l>c under 
that age.” —By a codicil the testator revoked 
the "legacy and annuity" to A.—IIclJ, that 
the gift to the children was not revoked hut 
accelerated and vested on the testator’s 
death, and that the share of each child 
in the capital was payable on his attaining 
the age of twenty-five years. Lewin v. 
Lewin, 2 Eq., p. 477.

Uncertainty of bequest -A testator by 
will provided for a l>equest of money to 
the defendants, to be paid yearly or at such 
times as his executor should think advisable, 
but omitte 1 to fill in the amount.—In the 
same paragraph of the will it was then 
declared that "when Home Missions were 
considéré 1 more needy, Ml amount might 
be given to it, or to any such good 
anil benevolent Christian objects as the 
executor should consider most deserving. 
—The will then directed the executor to sell 
a part of the testator’s real and jiersonal 
estate, "and the proceeds to be placed so as t< 
Ik* conveniently drawn to assist in aiding 
good and worthy objects."—Held, that the 
gift of an unnamed amount of money to the 
defendants was void, and that the gift in 
the rest of the will was not a gift to charitable 
but to benevolent uses, anil failed for un
certainty. Brewster v. Foreign Mission Board, 
2 Eq., p. 172.

Bequest of testator’s residuary estate to 
trustees "to Ik* used for benevolent purposes 
any way they shall see fit" is void for un
certainty and the property comprised in 
such bequest is the property of such person 
or iK*rsons as would have lieen entitled 
had the testator died intestate, üiwrence 
v. Lawrence, 42, p. 260, C. D.

Catherine Murdoch died October 29th, 
199b, leaving a will dated November 27th, 
1905. The following legacy is found in 
the will: "I give and Ixxjueath the sum of otic 
thousand dollars to lx* paid bv s\id executor 
to the Aged and Infirm Minister’s Fund in 
connection with Saint Stephen's Presbyterian 
Church in the city of Saint John."—The 
defendant, The Board of Trustees of the 
Presbyterian Church in Canada, Eastern 
Section, is a corporation created for the 
purpose of taking in trust any property which 
may Ik conveyed or bequeathed or intended 
for the use of the said Church or any scheme 
or trust, not incorporated, in connection 
therewith.—The Presbyterian Church in 
Canada maintains a fund which is not 
incorporated, known as the Aged and Infirm 
Minister's Fund, in connection with the 
Presbyterian Church in Canada, and in

this fund the ministers of Saint Stephen’s 
Church are entitled to particijxite.—There 
is no separate fund in connection with Saint 
Stephen's Church.— Held, that the 1 >equest 
does not fail for uncertainty, as the intention 
of the testator is easily ascertained; and that 
it should lie paid to the defendant, The 
Board of Trustees of the Presbyterian Church 
in Canada, Eastern Section, for the Aged 
and Infirm Ministers’ Fund in connection 
with the Presbyterian Church in Canada. 
Jones Exec. v. Sain I Stephen's Church et al, 
4 Eq., p. 319.

Quaere: Whether a bequest of this nature 
to a fund conducted on business principles, 
assessments etc., is a charitable bequest. Id.

Uncertainty Evidence to establish in
tended beneficiary A bequest will not 
fail for uncertainty, if the Court can arrive 
at a reasonable degree of certainty, as to 
the person intended to be benefitted.— 
Following this principle, where money was 
Ix-queathed to the “Episcopal Denomination 
of Queens County ... to be used by 
them for Home and Foreign Missions" and 
it apjK*ared that the Diocesan Synod of 
Fredericton managed and carried on the 
home and foreign missionary work of the 
Church of England in the Province of New 
Brunswick, it was held that the testator 
meant the Church of England, and it was 
ordered that the money be paid to its repre
sentative, the Diocesan Synod of Frederic
ton.—And likewise, where money was be
queathed to the "Methodist Denomination 
of Queens County ... to lx* used by 
them for Home and Foreign Missions" and 
it aptiearcl that the various Methodist 
Churches throughout Canada had been 
incorporated into one Church called the 
Methodist Church, which body controlled 
all missionary funds and made an allotment 
therefrom for Queens County, it was held 
that the testator meant the Methodist Church 
and it was ordered that the money be paid 
over to the coq»irate Ixxly of that name. 
—And likewise, where money was bequeathed 
to the "Deaf and Dumb Society of New 
Brunswick" ami it appeared that there 
never was a fvxnctv of that name, and the 
only institution in New Brunswick of that 
nature was the New Bntnswick School for 
the Deaf it was held that the bequest was 
good and it was ordered that the money 
to be paid to the New Brunswick School for 
the 1 leaf. —Where money was bequeathed 
to a religious l>ody "to be used by them for 
Home and Foreign Missions in Queens County 
as seems best to them," and it was claimed 
that as there was no foreign missions in 
Queens County the bequest must fail, it 
was hehl that the testator meant the money 
to be used for home or foreign missions. — 
Where money was liequeathed to the Free 
Baptist General Conference of New Bruns
wick, and it apjx*ared that after the making 
of the will and lx*fore the death of the testa
tor, the Baptist Churches in the Province, 
forming constituent parts of the Eastern.
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Southern and Western Baptist Associations 
respectively, and the Free Baptist General 
Conference of New Brunswick were incor
porated by 6 Edw. VII, c. 77, under the name 
of ' The United Baptist Churches of New 
Brunswick,” and by section 13 of the said 
chapter, it was provided "Every donation, 
Ingricy or bequest of money or land, or 
other real or personal property, before or 
after the passing of this act, made to any 
Baptist or Free Baptist Church shall vest 
in such United Baptist Church, as shall in
clude the church to which the said donation, 
legacy or bequest is made," it was held that 
the Free Baptist General Conference had 
not ceaseil to ex- t, and it was ordered that 
the money be paid to The United Baptist 
Churches of New Brunswick. VanWart 
v. Diocesan Synod of Fredericton et al, 42, 
p. I, C. IX

Vagueness as to legacy and legatee - 
Parol instructions—Where a testator di
rects an executor to pay a sum previously 
mai le known to him to a person whose name 
hud lieen communicated to him, this is a 
goou be jaest; and evidence may be 
given showing the amount of money to be 
paid and to whom it should be paid.—The 
plaintiff claimed to be entitled to a sum of 
money under the following paragraph in a 
will: "I direct my executor . . to pay a
certain person whom I have make known 
to him, and whose name I otherwise desire 
to lie kept strictly secret, a certain sum of 
money as soon after my decease as can 
conveniently l>e done, the amount of which 
is to be kept secret, but has been made 
known to him by me."—She also claimed 
that the defendant executor was a trustee 
of the money and entitle 1 to hold the same 
only for the benefit of the plaintiff.—Held, 
to lie a good bequest but not a trust, and 
that the plaintiff was entitled to show by 
evidence the amount of money to lie paid 
and to whom it should be paid. Lemon 
v. Charlton F.xecutor etc., 44, p. 470, C. D.

Held also that as executor's wife was 
residuary legatee, there was sufficient indi
cation of fraud to satisfy the Statute of 
Frauds, even treating it as a parol trust. Id.

11. Proof of Wills.

Onus of proof on appeal Allegations —
Where there was evidence that the contents 
of a will had been misrepresented to the testa
trix by the solicitor who drew the same, and 
that the executor therein named had procured 
this solicitor to draw the will, and was 
present at the giving of instructions and 
took a lienefit thereunder; and evidence on 
the other hand that the will fully expressed 
tlie wishes of the testatrix and that there 
had been no fraud or misrepresentation. 
— Held, on all the evidence that the decree 
of the judge of probate upholding the will 
should not be disturbed.—Semble, Allega

tions are not restricted to the grounds set 
forth in the caveat. In re Estate of Mary 
B. Gilbert, 39, p. 285.

Proof in solemn form—Coats—On proof
of the will in solemn form, under C. S. 1903, 
c. 118, the testator's widow filed allegations 
alleging incapacity, and fraud anil undue 
influence on the part of the executor and 
testator's sisters.—The executor gave the 
instructions to the solicitor for and tcxik a 
remote interest under the will; one of the 
testator's two medical attendants pronounced 
him to l>e incapable of making a will, the 
other deemed him capable, and the judge 
of probate refused to admit the will to probate. 
—He also ordered that the executor should 
receive no costs, and should personally pay 
the costs of the widow, including stamps. 
— Held, reversing the judgment of the judge 
of probate, that the will should Ik* admitted 
to probate and the ordinary order made as 
to costs in the Probate Court.—Costs of the 
appeal were allowed to the widow out of the 
estate, to be taxed as between party and 
party, and to the executor to be taxed as 
between solicitor and client. In re Estate 
of William John Davis, Deceased, 40, p. 23.

16. Testamentary Capacity and Undue 
Influence.

Sec In re Estate William John Davis, 40, 
p. 23, supra.

18. Widow's Election.

Bequest in lieu of dower but subject 
to divestment in case of remarriage—
A testator by his will gave a lot of land 
with house thereon and personal property 
to his wife absolutely, to enable her to 
maintain a home for herself and the testator's 
sons until they should attain the age of 21 
years.—The residue of his estate he gave to 
trustee' in trust for his sons.—The will then 
provided that the devise and bequest to his 
wife should be in lieu of dower, and that 
if she married again the property devised 
to her should vest in the testator's trustees 
for the lienefit of his sons.—Held, that the 
wife took an alisolute interest free from 
any trust in favor of the sons, but subject 
to the gift lieing divested in the event of her 
marriage, and that such condition was 
not void as being repugnant to the gift. 
—A purchase by a husband in the name of 
his wife is presumed to be an advancement 
to the wife and creates no resulting trust in 
favor of the husband, and the presumption 
will not lie rebutted by the fact of the husband 
devising the property by will. Leonard 
v. I^eonard, 1 Eq., p. 570.

Life insurance and bequest -B. died 
in 1907, having made a will in February 
1905, by which he left among other legacies
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one for $1,100 to his wife, the defendant 
in this suit.—B. had insured his life some years 
previous to 1905 for $1,500, the policy being 
made payable to his wife.—In his will B. 
created a fund for the payment of the several 
legacies, and included as part of this fund 
the policy for $1,500 above mentioned.— 
Held, that this provision in the will did not 
operate as a reapportionment of the insur
ance money as regards this policy for $1,500, 
under the New Brunswick Life Insurance 
Act, (5 Edw. VII, e. 4), s. 13, passed in 
April, 1905, and that the proceeds of the 
same are payable to the defendant as 
sole beneficiary thereunder.- Held, also, 
that the widow was not bound to make an 
election, and that she was entitled to be 
paid the legacy for $1,100. Buyne v. Ho\ne, 
4 Eq., p. 4k.

19. Miscellaneous Cases.

Commission due trustees—Trustees un
der a will will be allowed five per cent, com
mission on income, and one per cent, com
mission on their investments,—No com
mission will be allowed on investments made 
by the testator. In re Aaron Eaton's Estate, 
1 Eq., p. 527.

Election by legatee—A testator who died 
January 14th, 1914, by his last will dated 
January 17th, 1913, devised to his trustee 
certain lots of land situate in the cities of 
Saint John and Halifax in trust to pay one 
E. R. and H. A. R. or the survivor of them 
such sums out of the income as might be 
necessary for the support and maintenance 
of J. 1). XV., the testator’s son (a person of 
unsound mind) and provide him with the 
necessaries and comforts of life so long as 
he shall live and upon his death to provide 
a decent Christian burial, with remainder 
to the testator’s widow absolutely, subject 
to a life interest in one of the lots to the 
said E. R.—The will also contained a clause 
by which the testator devised to the trustees 
of St. Andrews Church, St. John, a mortgage 
for $30,000 which he had held on the property 
of the said Church but which he had assigned 
to his said son on March 14th, 1904.—By a 
codicil dated September 8, 1913, the testator 
ratified and confirmed his said will and be
queathed to his said son absolutely the sum 
of $12,600 then standing on deposit in the 
testator's name in the Bank of Nova Scotia. 
—In an action for a declaration whether the 
trustees of St. Andrews Church take any, 
and if any, what interest under the will, 
held (per XVhitc and McKeown JJ.), affirming 
the judgment of Grimmer J. in the Chancery 
Division (McLeod J. dissenting), that as 
there was nothing in the provisions of the 
will or in the mode by which the testator 
provided for the maintenance of his son 
which expressly or by necessary implication 
showed that he intended that his son should 
lie entitled to the benefits conferred regard
less of any question of election, and as the

son took a substantial benefit under the will 
he was properly required to elect, and as the 
interest devised by the maintenance clause, 
while not saleable or assignable, has a definite 
ascertainable value and is a fund from which 
compensation can be made to the extent 
of the son's interest, the committee was 
properly directed to elect to take under the 
will, such election being in the best interest 
of the son, and in accordance with the pre
sumed intention of the testator.—(Con
firmed by S. C. of Canada.)—Held (per 
McLeod C. J.), that the doctrine of election 
can only be applied where if an election is 
made contrary to the will the interest that 
would have passed to the elector can be 
applied towards compensating the beneficiary 
disappointed by the election.—That the 
income devised by the maintenance clause 
from the property vested in the trustee 
could not be applied towards compensating 
the disappointed beneficiary and the only 
property devised that could be so applied 
is the $12,600, therefore the committee 
should have l>een directed to elect against 
the will and to pay the $12,000 to the trustees 
of St. Andrews Church. Rosborough v. 
Trustees St. Andrews Church, 44, p. 153.

Probate Courts, Powers of—Res judi
cata—Probate of a will devising real estate 
is not conclusive evidence of the validity of 
the will in the Courts of Equity. Turner 
v. Turner, 2 Eq., p. 535.

See also Parks v. Parks, Eq. Cas., p. 382, 
supra (Section 3).

WORDS AND PHRASES.

“Absence’'—-The word "absence" in sec
tion 66 of the City of Moncton Incorporation 
Act, (53 Viet., c. 69), docs noi mean absence 
from the place of trial but inability to attend 
to the business of the Court.—Here the 
police magistrate was in the court room during 
part of the trials but during the trials was 
obliged to attend before a commissioner 
appointed by the Provincial Government to 
inquire into his official conduct. R. v. 
Steeves. Ex parte Cormier, 39, p. 435.

“Attached”—Under the provisions of 
the Canada Shipping Act, R. S. C. 1906 
C. 113, and the by-laws of the St. John Pilot 
Commissioners, a licensed pilot at the port 
of St. John may speak vessels from a gasoline 
launch, or from a row boat used in connection 
with the launch, provided that such launch 
and row boat are attached to a licensed pilot 
boat.—Such launch may lie "attached" 
to a licensed pilot boat, although used by 
pilots to speak vessels, independently of 
the pilot boat and at a distance of several 
miles from it. Spears v. St. John Pilot 
Commissioners, 39, p. 495.

“Bread”—What is "bread" is a question 
of fact to be decided as other questions of
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fact. R. v. Kay. Ex parle U Blanc, 30, p. 
278.

“Building”—An agreement to sell a 
building which covers practically all the lot 
on which it stands L an agreement for the 
sale of the land and building, and not of 
the building alone. Hunter v. Farrell 42, 
p. 323, C. 1).

“Buildings and erections’" -Where the 
city i*l Saint John expropriated land under 
lease from it, consisting mostly of mud flats, 
to be used for manufacturing purpose, only, 
and the lease contained a v -venant to pay 
at the end of the term for “the buildings and 
erections that shall or may then be on the 
demise-1 premise " piling fastened with 
stringers necessary V- mala* it available for 
buildings mav be a subject of damage- for 
which the city would be bound to pay on 
expropriation under A3 Viet., c. 30, and 
should not lie excluded from c -nsidération 
on an assessment of damage . -i Per Barker 
('. I, Hanington and Landrv ||, McLeod 
J. dissenting.) SI relit el al v. The City of 
Saint John; Gordon v. The City of Saint 
John, 38, p. 342.

“By reason of the construction of the 
railway” -Defendants were contractors en
gaged in building a portion of the National 
Transcontinental Railway in New Brunswick. 
—In the course of their work a locomotive 
was used and sparks escaping from it set 
fire to the plaintiff's timber lands.— Held, 
this damage was caused by reason of the 
construction of a railway and s. 303 of lha 
Railway Act providing ‘‘that all actions or 
suits for indemnity for am damages or 
injury sustained by reason of the construc
tion or operation of the railway shall be 
commenced within one year” applies. West 
v. Corbett el al, 41, p. 120.

“Cause of action”—"Cause of action” 
means the whole cause of action, contract 
and all that causes the breach and liability. 
Jack v. Bonnell, 33, p. 323.

“Children”—The word "children” in the 
clause beginning "and if there lie no widow’’ 
in s. 2 of the Intestates’ Est 'te Act, (C. S. 
1003, e. 1(51), im hides grand-children, and 
a grand-daughter is entitled to the share 
of the personal estate which her mother 
would have received if living. In re Estate 
David Kennedy, 10, p. 437.

“Collusion” —"Collusion" means agree
ment or acting in concert. Amherst Boot 
and Shoe Manufacturing Co. Ltd. v. Sheyn, 
2 Eq., p. 230.

“Erections" On expropriation un
der 03 Viet., c. 50, of lands under a lease 
containing a covenant to pay at the end 
of the term for “any buildings or erections fut 
manufacturing purposes” whicn should or 
might then be on the demised pi cutises. Held 
tnat damages should be assessed lor the value

at the time ol expropriation of all piling ami 
filling in intended for and forming a nec
essary part of the foundation of such build
ings.—(Per Barker C. J. Hanington, Landry, 
Gregory and White J J., McLeod J. dis
senting). Sleelh et al v. The City of Saint 
John, 30, p. 30.

“Expiration of tenancy”—"Expiration 
of tenancy" means termination of the time 
limited by the agreement for the occupancy 
of the land and would not apply to a for
feiture. Salesses v. Harrison, 41, p. 103.

“Forthwith” —Publication of an election 
petition by posting made by the sheriff 
thirty live "days after receipt of the copy of 
the petition from the clerk of the pleas is 
bail under s. ti of The New IPunsv ick Con- 
iro-e-ted Lice ion- Act ,C. S. 1003, e. 4- 
tequiring the petition to be published ‘forth
with". the delay being due to error on the 
part < f the sheriff. Owens v. 0pliant, 30, 
p. 344.

“Heirs" -R. died in 1H7I5 leaving a will 
by which he devised practically all his 
iropertv to trustees, upon trust for the 
lenefil of his children and their heirs. — Held, 

that the word "heirs” in the will should 
l>e construed in its strict legal and technical 
sense, and was intended to mean the heirs 
at law and not the statutory next of kin; 
and that the widow of the deceased son was 
not entitled to any part of the testator’s 
property, under his will. Smith et al, Trus
tees etc. of Robertson v. Robertson el al, 4
Eq, P- 252.

“in the registry office”—Posting a 
copy of an election petition in the vestibule 
of a building owned by the county, part of 
which is occupied as the county registry 
office and part as chambers of the County 
Court judge and part for other county pur
poses is not "posting in the registry office, ’ 
although such vestibule is within the main 
walls of the building and was designated by 
the registrar of deeds as the place for posting 
notices to he posted in his offices. Owens 
v. Upham, 30, p. 344.

“Intoxicating liquors”—Beer manufac
tured from malt although not in fact intoxi
cating is a "malt liquor" and therefore an 
"intoxicating liouor” within the meaning 
of the Canada Temperance Act (R. S.
100», c. 152) s. 2 (A). R. v. Marsh, Ex 
parte Lindsay et al, 30, p. 119.

“Knowingly”—A member of a board 
of license commissioners who, with a know
ledge of all the facts, issues a license con
trary to the provisions of the Liquor License 
Act "iC. S. 1903, c. 22) is guilty under section 
59 of "knowingly" issuing a license contrary 
to law, though there is no evidence of a 
corrupt motive or crimin d intent. R. v. 
Ritchie, Ex parte Blaine, 37, p. 213.

I/OgR and Timbei — The words "logs
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and tirr.'pcr" ns employed in sub-section 1 
ot sec Li -n 2 oi The V'oodm.-n's Lien A. t, 
1S')4, were not intende 1 to include deals or 
otner mnnufactureil lumber.- 'Per Haning- 
ton and Landry Jf., 'fuck C. J. dissenting). 
Baxter v. Kennedy, 35, p. 179.

“Malt liquor” -Beer manufactured from 
malt, although not in fact intoxicating, is a 
"malt liquor" and therefore an "intoxicating 
liquor" within the meaning of the Canada 
Temperance A< t (R. S. C. 1 *0.1, c. 152) s. 2 
(A). R. v. Marsh, Ex parte Lindsay s/ al, 
89, p. 119.

“Most contiguous"—A policy of insur
ance contained a condition requiring the 
assured, in case of lots, to procure a certificate 
as to the matters contained in the statement 
of loss under the hands of two magistrates 
"most contiguous to the place of the fire."— 
Held (per Trek C. J. Ilanington, Barker 
and Gregory JJ.), that the production of the 
certificate of t he magistrates most contiguous 
to the place of fire was a condition precedent 
to the assured's right to recover.— Held 
{per Landry and McLeod JJ.), that the 
magistrate nv>st contiguous qualified to act 
is the most contiguous within the meaning 
of the condition, though not the nearest in 
point of distance to the place of the fire. 
L-Blanc v. The Commercial Union Insurance 
Co., 35, p. fit 15.

“Next of kin”—That a widow is not 
"next of kin" of her husband (per Barker C.J.) 
Smith et al, Trustees v. Robertson et al, No. 2, 
4 Eq.. p. 252.

“Not less than"—An offer to sell for "not 
less than $10,000" is an offer to sell for 
that sum. Hunter v. Farrell, 42, p. 323, 
C. D.

“Office”—See Carter v. The Standard 
Ltd., 41, p. 1; also Severs v. Li I ley, 4 Eq„
p. 100.

“Otherwise”—Sub-section 4 of section 237 
of the Railway Act, 1903, provides that when 
any cattle or other animals at large upon the 
highway or “otherwise" get upon the property 
of the company and are killed or injured by a 
train the owner shall be entitled to recover 
for the loss or injury from the company, 
unless it show the negligence or wilful act 
or omission of the owner.—Held that the 
word “otherwise" means "otherwise at 
large," and not otherwise at large in a place 
eiusdem generis with a highway. Daigle 
v. Temiscouata Rwy. Co., 37, p. 219.

“Person”—The word “person" in the 
Dominion Summary Comictions Act cannot 
be held to include a corporation or body cor
porate, notwithstanding the Interpretation 
Act, c. 1, s. 7, sub-s. 22. F.x patte Woodstock 
Electric Light Co., 34, p. 4G0.

The word “person" in C. S. 1903, c. OR, 
s. 13, does not include females, in re 
Mabel P. French, 37, p. 359.

“Place"—A livery stable is a place 
within the meaning of section 99 of the 
Liquor Licen e Act (C. S. 1903, c. 22). in 
which proof of a sale by a person employed 
by the occupant may make the occupant 
liable to a penalty under the act, though 
the-c lie no proof that the offeree was com
mitted with his authority or by his direction. 
R. v. McQuarrie, Ex parte Rogers, 37, p. 374.

“Plant”—The word "plant" in a mort
gage of a mill, held not to include office 
furniture, or a horse and carriage used for 
occasional errand purposes in connection 
with the mill, or material kept on hand for 
repairs to machinery; but held to include 
scows use 1 for lightering the output of the 
m*ll from its wharf to steamers, and in 
lightering coal for the use of the mill, and 
also to include such stores as axes, shovels 
and file-; and other articles complete in 
themselves, used in carrying on the mill 
business, but such stores only. Eastern 
Trust Co. v. The Cushing Sulphite hibre Co. 
Ltd., 3 Eq., p. 378.

“Proceeds"—A bequest of annuities out 
of “the net income or proceeds” of property 
directed to be converted into money, renders 
the corpus subject to the payment of the 
annuities, if the income therefrom is in
sufficient to pay them, since the word "pro
ceeds" includes corpus, unless it is clear that 
a more restricted meaning is intended. 
Beal v. The Eastern Trust Co., 43, p. 23, C. D.

“Quarrying”—Making a rock cutting 
in the construction of a railway road bed 
is not "quarrying" within the meaning of 
the Workmen's Compensation for Injuries 
Act (C. S. 1903, c. 146) even though the 
rock removed is used to build the road bed. 
Henry v. Malcolm, 39, p. 74.

“Railway”—The word "railway" includes 
a railway in course of construction upon 
which ( on t ruction trains are running, though 
not opene 1 for general public traffic. Gui- 
tnond v. Fidelity Phénix Fire Ins. Co., 41, 
p. 145.

“Residence"—See Ex parte Miller, 34, 
p. 318; R. v. Assessors Fredericton, 41, p. 5G4.

“Right of way clearing"—Amongst 
railway contractors and on railway con
struction work the words "right of way 
clearing” has acquired a special and tech
nical meaning, and applies only to land 
requiring to be cleared and not to the full 
area of the right of way. Laine et al v. 
Kennedy et al, 43, p. 173.

“Sole and unconditional owner”—
A mortgagor is the “sole and unconditional 
owner" of property within the meaning of 
a condition in a policy of insurance against 
fire stipulating that the policy shall become 
void it the assured is not the sole uncon
ditional owner of the property insured. 
Temple v. The Western Assurance Co., 35, 
p. 171.
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"Stale"—See Dunlop v. Dunlop, 1 Eq., 

p. 72.

"Wages ’—The salary for services for 
deputy sheriff and gaoler cannot he termed 
“wage-;" so as to entitle to exemption of 
twenty dollars un fer 45 Viet., c. 17 (Respect
ing Garnishee or Trustee Procè s), s. 33. 
Ex parte Bowes, 34, p. 70.

WORKMENS COMPENSATION 
ACTS.

Amount recoverable under sec. 6 
(C. S. 1903, c. 146)—Undei section 6 of the 
Act damages may be assessed to an amount 
equal to the estimated earnings of the work
man for three years preceding the injury, 
although that amount should exceed 11,500. 
—This section fixes a limit, but not a measure 
of damages.—The amount, as in all other 
cases, must be computed. Henry v. Mal
colm. 39, p. 74.

“Course of employment"—The plaintiff 
employed in the plumbing branch of the 
business carried on by the defendants’ firm, 
being in need of oakum for work in which 
he was engaged for the defendants, went 
to defendants’ shop to get the same.—The 
clerk in charge pointed to a shelf on which 
the oakum was kept.—Plaintiff taking 
this as a request to help himself ascended a 
ladder leading to the shelf on which it was 
stored.—He got the oakum and. when about 
to descend, the ladder slipped and he fell 
and sustained the injury complained of.— 
The orders in defendants' store were that 
no plumber was to help himself to material, 
but was to apply to the clerk in charge for 
any material that he might require in con
nection with his work.—Plaintiff proved 
that he had frequently got matenal for 
himself from the store when the clerks were 
busy and ;hat he had never received from 
the foreman of the plumbing department, 
or any one else, orders to tne contrary.—■ 
Held, in an application under the Work
men’s Compensation for Injuries Act, 4 
Geo. V., c. 34 (1914) as amended by 6 Geo. 
V., c. 36 (1916) that the accident did not 
arise out of, or in the course of, the plaintiff’s 
employment and therefore he was not en
titled to compensation. McMannamin v. 
R. Chestnut <fc Sons Ltd., 44, p. 571. (Chambers)

Death of employee- Action by ad
ministrator of deceased A j 1 inriff is 
not bound to elect at the trial whether he 
will proceed under the Workmen’s Com
pensation Act or under the Act respecting 
Compensation to Rela ives of Persons Killed 
by Wrongful Act, Neglect or Default, 
C. S. 1903, c. 79, but the action can be 
brought and proceeded with under both 
acts and the damages assessed under either 
act as the evidence mav warrant. Wentvll 
v. N. B. & P. E. I. Rwy. Co., 43, p. 475.

Loss of Fingers Amount allowed
In an ae.ion under “The Workmen's Com
pensation for Injuries Act," 4 Geo. V, c. 
34 (1914), the trial judge found that the plain
tiff, while working at a circular saw edger 
in the defendant's mills, lost all the fingers of 
his left l and by reason of the saw not being 
guarded as by law required, and assessed the 
full compensation allowed by clause (bt of 
sub-s. 2 of s. 6, of the Act, for the loss of a

H -Id, on appeal, that the fair intendment 
to be made in favor of the judgment is that 
the trial judge found that the plaintiff lost 
his hand and that the compensation allowed 
was not greater than the amount provided 
for by the Act, and the appeal was dismissed 
with costs.

Pankhnrst v. Smith, 44, p. 279.

Practice—No motion by way of appeal 
or application to the equitable jurisdiction 
of the Court to correct an error in a matter 
before a judge acting within his jurisdiction 
under the Workmen’s Compensation for 
Injuries Act will be entertained, except 
where the amount allowed the claimant is 
greater than is provided by the Act.—On 
the hearing of a petition under the Act the 
judge may, in the exercise of his discretion, 
apply any of the rules of the Supreme Court, 
1909, which he may consider applicable to the 
circumstances of the case, and is not confined 
to rules ejusdem generis with the subjects 
dealt with by the rules specially referred to 
in the Act. In re Merritt v. The Saint 
John Street Railway, 42, p. 667.

Quarrying—Making a rock cutting in 
the construction of a railway road bed is 
not quarrying within the meaning of the 
Workmen's Compensation for Injuries Act, 
fC. S. 1903, c. 146) even though the rock 
removed is used to build the road bed. Henry 
v. Malcolm, 39, p. 74.

See also NEGLIGENCE.
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ADDENDA.

APPEAL.

Discretion of Judge extending time to 
file—Tlu* discretion of a judge refusing to 
set aside an arrest upon a writ of capias and 
extending the time in which to file the affi
davit to hold to hail upheld. Guntts Limi
ted v. Duj>ay, 41, p. 401 .

COSTS.

1. Right to Costs, etc.

Infant's Next Friend- Where an infant 
sued by his next friend, and judgment went 
against him, the next friend refusing to pay 
the taxed costs, a rule for attachment was 
granted. McGatt, by next friend v. Fisk,
39, p. i.

2. Scale of Costs.

Joint defendants — A single bill of costs 
only was allowed to the defendants although 
they appeared by different solicitors in 
Cheesman v. Corey et al., 42, p. 400.

EVIDENCE.

H. Corroborations.

Recalling witness after counsel has
commenced to sum up—Where the evi
dence in a suit taken before a referee had been 
closed and counsel were engaged in summing 
it up before the Court, an application by the 
defendant to recall a witness for the purpose 
of giving evidence of a corroborative nature 
that had always been available and of such 
materiality that it could not have lieen pre
viously overlooked, was refused. Dunam v. 
The flunk of Nova Scotia, Eq. Cas, p. 513.

INFANT.

Costs, liability of next friend—Where 
an infant sued by his next friend, and judg
ment went against him, the next friend re
fusing to pay the taxed costs, a rule for 
attachment was granted. McGasv, by next 
friend v. Fisk, 39 p. 1.

INTOXICATING LIQUORS.

1. Canadian Temperance Act.

Conviction—Variance between infor
mation and summons explained An
apparent variance between the information, 
summons and adjudication, satisfactorily 
explained, will not authorize setting aside 
conviction. While the information attached 
to thy magistrate's return has a date different 
from the date of sale, where it is manifestly 
a clerical or other error, the Court wil not 
interfere. R. v. Dibblee: Ex Parte Kavanagh, 
34, p. 1.

Seanh warrant- No information- An
order for the destruction of liquor, without 
an information u]M>n which to base a search 
warrant, is bad. R. v. Dibblee: Ex Parte 
Kavanagh, 34, p. 1.

Landlord and Tenant.

Lease, renewable, failure to renew, 
Position and Rights of Lessee. See Sears v. 
Mayor etc., St. John, Eq. Cas., p. 555.

PARTIES.

6. Miscellaneous.

Joint defendants—Costs- A single bill 
of costs only was allowed to the defendants 
although they appeared by different solici
tors in Cheesman v. Core y, et al., 42, p. 409.


