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Present—The FEarl ¢f Selborne, Lord Hobhouse, Lord Macnaghten
/ and Sif\Richard Couch.
P 8
Judicial Committee, 1893.

July 13, 14, 15; August 3.

CoORPORATION OF RALEIGH, Defendants.

WILLIAMS AND ANOTHER, Plaintiffs.
ON APPEAIL FROM THE SUPREME COURT OF CANADA.

Ontario Municipal Act of 1887 (R. S. O. Cap. 184)—Construction—
Damages for Non-feasance—Mandamus—Notice in Writing—
Remedy by Arbitration.

Under the Ontario Municipal Act of 1887 (R. 8. O., Cap. 181) an action for damages lies against
a municipality at the suit of any person who can show that he has sustained injury from
the non-performance of the \lll\llnr\ duty of maintaining and re pairing its drainage
works

Held, that sec. 583, sub-sec. 2, applies to a case which falls within sec. 586, and while prescrib-
ing a notice in writing as a condition precedent to a mandamus, does not on its true con
struction preclude an action for damages without such notice

In an action brought without notice in writing against a municipality for damages for injury
caused to the plaintifis’ lands and for nm.m«?nnn\ to prevent a recurrence of the injury

Held, that so lu as such injury was occasioned by the municipal drain and embankment
being out of repair, or from their not being kept in such a state as to carry off in relief of
]]«Hlllff\ land all the water which the drain was capable of carrying off as originally con-
structed, the action was maintainable

Held, further, that so far as the injury was occasioned by the negligent construction by the
municipality under its statutory powers of another drain the action must be dismissed
The remedy in such case (see sec. 501) was by arbitration as directed by the statute

Appeal by special leave from the Supreme Court (June!28, 1892)
reversing a decree of the Court of Appeal for Ontario (June/3o, 1891)
and restoring the judgment of Ferguson, J., (Szpt. 4, 18¢0), which
was in favor of the respondents. ‘

The following judgments were given by the Referee and by the
different Courts :

REPORT AND FINDINGS OF THE SPECIAL REFEREE,

A. BELL, DATED
’ 20TH FEBRUARY, 13QO.

Archibald Bell, of the Town of Chatham and County of Kent,
Esquire, Judge of the County Court of tH& County of Kent, having
taken upon me the burthen of the reference to me herein made and
having heard all the evidence adduced by or on behalf of the said
parties or either of them, and having in the presence of counsel for
both of said parties made two personal examinations and inspections
of the drains and premises and localities in question in this cause
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2 WILLIAMS VS. TOWNSHIP OF RALEIGH,.

and having heard the parties by their respective counsel, do make
this my report and findings on the matters so to me referred.

1. I find that the plaintiff, Sarah Auna Williams, is and has
been for the past nine years lessee of the northerly one hundred and
sixty acres of lot 12, in the fourth concession of the Township of

Raleigh, in the County.of Kent.

2. I find and report that a drain known as Government Drain
Number One was constructed in the years 1870 to 1873 inclusive,
along the easterly side of the road allowance between lots twelve and
thirteen in the said township, commencing in the rear of the Lake
lots and ending in the River Thames and lying immediately east of
said lot Number twelve; and I find and report that as a part of the
plan or scheme of said drain the earth taken thereout was to be
thrown up (and as a matter of fact was thrown up) on the west side
of said drain as an embankment in order thereby to prevent the
water from said drain and the water flowing into it from the easterly
or south-easterly direction from escaping westward on to the lands
of said plaintiffs and others. And I find and report that it was the
duty of said defendants to keep said drain properly cleaned out and
free from obstruction and to keep said embankment in a fit and pro-
per condition.

3. I do further find and report that for some yéars after the
completion of said drain Number One and of said.€mbankment the
land of said plaintiffs heretofore mentioned wds greatly benefited
thereby and was rendered and became more fit for cultivation and
that g(m(l CTops were grown thereon.

4. 1 do further find and report that after the completion of said
drain, and from time to time for the next ten years thereafter, the
defendants constructed a number of other drains leading into said
drain Number One and thereby brought down into the latter im-
mense quantities of water, far beyond its capacity to carry off, and
that as a result it became surcharged and from time to time over-
flowed the embankment on the west side thereof and that particular-
ly in the years 1885, 1886, 1887 and 1889, and frequently several
times in each of said years, the water thus brought down flowed on
to and over the plaintiffs’ said land and damaged and injured said
lands and the crops thereon growing.

5. I do further find and report that said drain Number One has
been allowed and permitted to become and has become and now is,
through the sixth, fifth and that part of the fourth concession lying
south of the Grand Trunk Railway, badly ﬁ\lc(l up with earth and
silt and badly overgrown with grass and willows, and that its capa-

d

Rl e

o BT TR AR

-~

city

and
whe
flow
and

Bell
the «
I fin
the g
to tt
othel
there
every
some
down
the ¢
and
there
jured
year

7
]bI't)lljJ
defen

]
kept 1
its ori
was a
tled,
the w.
these
repair
and st
of saic
and to
L‘r()]!\ 1
One di

9.
notice
emban

I(
i)ru\'c {



, do make
ed.

s and has
ndred and
wnship of

lent Drain
inclusive,
welve and
the Lake
1y east of
art of the
was to be
west side
event the
\e easterly
the lands
it was the
1 out and
: and pro-

after the
ment the
benefited
ition and

n of said
1fter, the
into said
latter im-
off, and
me over-
articular-
y several
flowed on
ured said

- One has
1 now is,

ion lying
arth and
its capa-

g G S e e S

-~

AT I

WILLIAMS VS. TOWNSHIP OF RALEIGH. 3

city has thereby become much diminished and impaired and is not
and has not for the past five years been one-half of what it was
when first completed, and that as a result of this condition and over-
flow of water on to and over plaintiffs’ said lands and the damage
and injury thereto has been much increased.

6. I do further find and report that by the construction of the
Bell drain by the defendants in the year_ 1884, and particularly by
the construction of an embankment on the westerly side thereof (and
I find the construction of said embankment to have been a part of
the plan of said Bell drain) a large body of water was brought down
to the drain known as the Raleigh Plains drain, that would not
otherwise have come there, and that the Raleigh Plains drain- was
thereby overcharged with water, and that in time of high water
every year for the past five years: (except the year 1888), and in
some of these years several times in the year, the water thus brought
down .has flowed on to and over the plaintiffs’ land, or by raising
the general level of the water has caused other waters to flow on to
and over the plaintiffs’ said land that would not otherwise have gone
there, and the plaintiffs’ said land and crops have thereby been in-
jured and damaged every year for the past five years (except the
year 1388 ).

7. I do further find and report that for the additional waters
brought down as mentioned in paragraphs 4 and 6 of this report, the
defendants have provided no sufficient or proper outlet.

8. I do further find and report that the defendants have not
kept the embankment on the westerly side of said No. 1 drain up to
its original height, nor have they kept it up to the height that it
was after the earth thrown up as aforesaid had become firm and set
tled, and when breaks have been made in the said embankment by
the water overflowing as ;lt\n"c.\\;li{l, the defendants have permitted
these breaks to remain for a 11)11}4 thme wholly unrepaired, and when
repaired they were repaired il an inefficient and inadequate manner
and still left lower than the road bed on the north-west or south-east
of said breaks, thereby enabling or permitting water to escape on to
and to flow over the plaintiffs’ said land and damage and injure the
crops thereon that would otherwise have been carried down Number
One drain to the River Thames.

9. I do further find and report that the defendants had sufficient
notice from the plaintiffs to repair said drain Number One and said
embankment, and that they failed and neglected so to do.

10. I do further find and report that the plaintiffs have failed to
prove that they have sustained any injury caused by the construc
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tion by the defendants of the King drain, and do not award’plaintiffs
any damages therefrom arising.

11. Ido further find and report that in times of very high water in
the River. Thames, the wafer therefrom was backed up Number One
drain, or has risen so high as to prevent the water escaping there-
from and has thereby causel the water to overflow the said embank
ment, but I find that the defendants are not responsible for any
damages or injury so caused, inasmuch as it would have taken place
had said drain and embankment been proparly constructed and main-
tained, and I award no damages for any injury so caused.

12. And I assess the damages of the plaintiff, Sarah. Anna
Williams, caused by the said wrongful acts and negligence of the
defendants during the years 1885, 1886, 1887 and 1889 at the sum of
eight hundred and fifty dollars, and I find and report that she is en-
titled to recover that sum from the said defendants.

13. And I do further find and report that the said plaintiff is
entitled to a mandamus directing the said defendants to properly re-
pair said drain Number One and to enlarge it sufficiently to provide
for the additional water brought down as aforesaid, or to provide a
proper and sufficient outlet by some other method, and to stop the
additional flow of water brought down by the Bell drain as aforesaid,
or provide for its escape by some other sufficient method, and t
maintain the embankment on the west side of Number One drain
its original and proper height.

(8}

at

JUDGMENT OF THE HONORABLE MR. JUSTICE FERGUSON, DELIVER-

ED 4TH SEPTEMBER, 1890.

The plaintiff Sarah Anna Williams claims damages from the
defendants on the ground that the defendants, under the provisions
of the various Drainage Acts and what is called the Government
Drainage Act constructed large drains in the Township of Raleigh,
and amongst others a large' drain between lots 12 and 13 in the said
township  which runs into the River Thames from the 7th conces-
sion of the township, and adjoining the road on the east of the
plaintiffs’ farm, for which the land was assessed and taxed a large
sum, which drain brought down a very large boly of water that
would not have come to the place naturally; that for four years prior
to the commencement of this action the defendants nregzligently and
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WILLIAMS VS, TOWNSHIP OF RALEIGH. 5

improperly impeded and obstructed this drain and allowed the same
““to be and to become’’ filled up and impeded and obstructed and out
of repair, and incapable of carrying off the water brought down by
it through the fifth, sixth and seventh concessions of the township:
that the defendants made other drains leading large quantities of
water into this drain which it was not capable of carrying off, aud
did not carry away, and that the defendants also destroyed, wore
away, cut down, and impaired and caused, and suffered to be des-
troyed, worn away, cut down, and impaired the embankment of this
drain on the east side of the plaintiffs' land, whereby the same was
overflowed every year during the four years to the plaintiffs’ injury,
which the plaintiff states more or less in detail. And that the defend
ants also about three years before this action constructed another
drain known as the Bell drain whereby water which would not other
wise have come upon the plaintiffs’ land was drawn from a drain
known as the \Raleigh Plains drain, whereby  a large quantity of
water overflowed the plaintiffs’ land, and rendered the same unfit for
cultivation, etc., etc.

Damages are also claimed on the ground of negligence in the
construction of a drain, known as the King drain, but the findings
are against the plaintiff as to this, and there is now no contention
about it.

As well as damages, a mandamus is also claimed. ‘The action,
the matter in dispute therein, and the trial therefor were referred to
the Judge of the County Court of the County of Kent, under the
provisions of the section corresponding to section 48 of the former
Judicature Act, with full powers, etc., and, amongst others stated in
the order, power to view the premises, report the same, and make
his findings and base the same on his view, and on evidence, etc.

And having, as appears, twice inspzcted the locus in quo and
taken a very large volume of evidence, the learned Referee made his
report, embracing his findings, and awarding or assessing damages
to the plaintiff, Sarah Anna Williams, $350.00. The report also
finds that the plaintiff is entitled to a mandamus.

Lest any 1111('51i<)n or doubt should arise or be considered to exist,
by reason of the general words of the order of reference, it was
agreed before me that each of the matters in contention should be
considered and taken to be “‘a question or issue of fact’’ within the
meaning of section 102 of the present Act, and that the order of
reference should be deemed sufficient for all purposes appertaining
to the reference.

The present motion is made by the plaintiff to have judgment
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upon the report of the Referee. The defendants give notice of a
motion opposing the motion for judgment, ahd also .notice of a
motion to set aside the report or award, stating grounds most
voluminously. These motions were argued by counsel for the defen-
dants with great vigour, and for a period of more than three days.
The plaintiffs’ counsel supported the award or report, saying that
the whole matter was embraced in a small compass, and claimed
judgment. .

After having heard these oral arguments, I was calmly and
modestly invited to psruse written arguments, that apparently were
made use of before the learned Referee, which I have accordingly
done, and I have also perused and examined the evidence and the
whole case, as well as I have been able.

So far as the matters of fact have concern, my position seems to
me to be this. As the learned Referee took the evidence, saw the
witnesses, he had an opportunity to observe their respective de-
meanours, and inspected the premises. As I have said, before arriv-
ing at his conclusions, I shall not disturb, or attempt to disturb, his
findings, unless I can see clearly that they are erroneous.

As to the matters of inference of fact, from facts admitted,
proved beyond doubt, or undisputed, and as to questions of law, the
position may be, and, I think is, quite different, for in these respects
I may, I think, act upon my own opinions, without considefng my-
self at a disadvantage.

The report finds that the plaintiff, Sarah Anna Williams, was,
and had been for the then past nine years, lessee of the premises.
As to this there was contention, it being asserted that, as the
written lease or indenture of lease had expired, such was not the
fact. Stating generally, This plaintiff had
undoubtedly- been lessee in possession and cultivating the farm.

what appears it is this.

The time had expired, but the possession and cultivation, or
endeavour to cultivate, continued, as also did the rent, and after-
wards another lease was executed by the owner, showing the assent
and willingness of the owner to her being considered throughout the
lessee of the land. It was said then this lease was ante-dated, and
was intended for the purposes of this action, and affidavits dnd
letters were read on this subject, and charges of fraudulent intent
made. I did not think, and I do not think, the matter of so great
importance as was thought to be attached to it. As a matter of
strict law as between landlord and tenant, the position might at one
time perhaps be considered as that of a tenant from year to year,
but I think it manifest that the parfles did not so understand it or
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WILLIAMS VS. TOWNSHIP OF RALEIGH. 7

so consider it. This plaintiff was in possession farming, or en-
deavouring to farm the land,\and paying rent the whole time, hav-
ing entered under an Indenture of Lease, the landlord afterwards
executing another one, adepting, to say the least of it, the position
of landlord for the period in question. And I am not now trying a
case made for setting aside an Indenture of Lease for alleged fraud,
or the like, and I think this finding of the learned Referee should

_not be disturbed.

The second finding in the report has respect to the drain known
as Government drain Number One. It is not, I think, needful that
[ should repeat the words of it here. I am not able upon the
evidence, and all that appears before me, to say that this finding is
wrong or erroneous, and I think it should not be'disturbed. And
so in regard to the third finding, which has reference to benefits to
the plaintiffs’ land derived from the construction of this Government
drain Number One, for a period of years after its construction.

The fourth finding is that, after the completion of this drain,
Government drain Number One, and from time to time for the next
ten years thereafter, the defendants constructed a number of other
drains leading into it, and thereby brought down into it immense
quantities of water far beyond its capacity to carry off, and that as
a result it became surcharged, and from time to time overflowed the
embankment on the west side thereof, and that particularly in the
vears 1885, 1886, 1887 and 1889, and frequently several times in
each of these years, the water thus brought down flowed on and
over the plaintiffs’ land and damaged and injured the same, and the
crops theron growing. In my opinion the evidence in support of or
rather supporting this is ample. I think there could not be any
other finding upon the evidence, so far as this matter is concerned.

The fifth finding has reference to this drain being allowed and
permitted to become badly filled up with earth and silt and badly
overgrown with grass, weeds, and willows, its capacity being there-
by much diminished and impaired, and the Referee finds that it has
not for the past five years one half its capacity when originally con-
structed, the result being an overflow upon and injury to the
plaintiffs’ lands. 'This finding rests, I think, upon evidence that is
entirely sufficient, and I cannot disturb it.

The sixth finding is in regard to the construction of the drain
called the Bell drain, and is in plaintiffs’ favor. I need not, I think
repeat the words of it here. The evidence no doubt I think supports
this finding. During the argument, however, a matter of law was
urged particularly in regard to this drain, but it was the same as the
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cortention or one contention as to the whole case, namely, that the ﬂ Gov
drain had been constructed according to the by-law under the g for
authority of which it was made, and this being so the defendants g acti
were not liable for any of the consequences of such construction. 1 :
entirely agree that if a drain be constructed, or any other act done | addi
| ’ according to lawful authority so to do, without negligence or other eithi
wrong in doing it, an action cannot be maintained for doing the act,
and that in such a case, the matter being one of damage under the ban}
provisions of the Statutes, the person AfEebng himself aggrieved is th
would be left for any remedy he might have to the compensation and
1 clauses, and arbitration under the provisions of the Acts. But where jects
there is negligence in the construction of a drain or in the doing of to re
a perfectly lawful work which operates an injury to a person, such notic
person has his action for the negligence notwithstanding the com recei
pensation and arbitration clauses, and where a drain constructed, # suffic
even though the work of constructing it in fact should be done in t Rale
strict accordance with the by-law for its construction, the report of % As t
the Engineer, and with every other thing constituting a guide in its ?; the d
construction, yet if the effect is to bring down waters upon or direct 4 least
or cast waters upon a man’s land to his injury, and no sufficient or ﬁ in re
proper outlet or means of taking away such waters is provided for or é
i madé, so that the injury actually takes place, this is negligence in % repai
i the construction of the drain. A corporation cannot in my opinion
construct a drain, though in strict accordance with authority so to do and ¢
so far as the actual construction is concerned, which has the effect of vear
/ throwing waters upon a man’s land to his injury without providing ¢ requi
a proper outlet, and when he complains answer him by saying the “‘reas
work was constructed according to“a by-lagw and therefore you have notice
no remedy except perhaps by arbitration under the provisions of the
! Statutes. I think this proposition is supported by the cases Derinzy so lo1
; vs. Ottawa, 15 Ap. R. 712; Megarmvey vs. Strathroy, 10 Ap. R. 631; : omiss
! Coughlin vs. Ottawa, 1 Ap, R. 54; Pratt vs. Stratford; Preston vs. : I
Camden, 14 Ap. R. 85, and other cases. On this subject I have per “( could
used every authority that counsel referred to and some others, and I ~J the st
think the proposition that I have stated is plainly to be extracted ﬁ ed by
from these cases. ; f; defen
' [ think it shown that the construction of the Bell drain had the 3 of the
} effect of diverting water and casting it upon the plaintiffs’ land and veniet
that no proper outlet was provided for, and that in this there was upon
negligence on the part of the defendants, and that for such negligence this e
when it occasions an injury an action does lie. And I think that in it seet

constructing the drains that brought down the water to surcharge action
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WILLIAMS VS. TOWNSHIP OF RALEIGH, "S (8]

Government drain Number One without providing a proper cutlet
for the same, there was negligence, and this occasioning an i1 jury an
action lies for it.

The seventh finding is that no proper out'et was provided fcr the
additional waters referred to in the fourth anl sixth findings or
either of them. 'This finding cannot be disturbed.

The eighth finding has regard to the work of repair of the em-
bankment of Government drain Number One, and the ninth finding
is that the defendants had sufficient noticz as to the repair of this
and of the drain itself. The defendants’ contentions on these sub-
jects were, or were mainly (1) that the defendants were not bound
to repair the embankment at all; (2) that they had received written
notice to repair it, and had done so as far as required, and had
received no subsequent notice; (3) thafhe notice given was not
sufficient; and (4) an involved argument touching the subject of the
Raleigh Plains drain intersecting and being lower than this drain.
As to the first of these I take the view of the learned Referee that
the drain and the embankment are to be considered to an extent at
least as one, and I think the defendants were bound to keep the whole
in repair.

As to the second I think it is not proved that the defendants
repaired according to the written notice.

As to the third what is required is reasonable notice in writing,
and although written notice was not given month after month or
vear after year, I think it sufficient. The law does not seem to
require that such a notice should be of technical accuracy. It says
‘“‘reasonable’’ notice in writing. The Referee has thought this
notice reasonable and I am not prepared to say that he is wrong.

As to the fourth of these it seems to me not of any materiality
so long as the alleged mischief was done by the negligent acts or
omissions of the defendants.

[t was contended on behalf of the defendants that the plaintiffs
could not succeed because they had not by their evidence separated
the sum of their damages into parcels corresponding to and occasion-
ed by each one of the large number of drains constructed by the
defendants, or not repaired by the defendants, which were the cause
of the alleged injury, so that the defendants might be in a con
venient position to raise the necessary amount of money by a rate
upon those benefited by each drain, etc. But I cannot give effect to
this contention. No authority was referred to. in support of it, and
it seems plain to me that in the circumstances of this case where the

action 1s far a_wrong, or several wrongs, this is matter entirely for
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the defendants themselves, and a thing with which the plaintiff has
no concern.

During the elaborate and prolonged argument for the defence
there were several other minor contentions, to none of which can I
give affect, and I do not see that I am called upon to follow them
out seriatim here.

It was, however, contended that even assuming that the plain
tiffs are entitled to succeed on the merits, the amount to be recover-
ed would be only the damages actually sustained less the value of
the amount of benefit derived by the plaintiffs’ land from or by
reason of the system of drainage in the construction and maintenance
of which was the alleged negligence of the defendants. The author-
ity I apprehend relied on for this tontention is the latter part of the
Judgment in Northwood vs. Raleigh, 3 Ont. R. at 359 where the
learned Judge expressed the opinion that the principle of the Acts
relating to compensation for lands taken or used or injuruu.;l.\' affect-
ed by the exercise of Municipal powers had its application to the
claim in that case, that claim being so'far as I ¢an see of the same
character as the claim in the present case. The Act there referred
to was 36 Vic. ch. 48 section 373. A similiar enactment has since
been and is still in force. The case Purpelly vs. Green Bay Co. 13
Wallace, 166, is referred to in support of the proposition that a
serious interruption of the common and necessary use of property
may be L'qlli\'.llt'll{ to the taking of it. This being apparently a
reason or one of the reasons inducing the conclusion.

This opinion of the learned Judge does not appear to me to
have been upon what was considered any one of the important points
of the matter in contention there, but stated rather in concluding
his judgment granting the substantial relief asked, and the facts of
that case were not ]):‘u‘i\tl_\ the same as the facts in the present case.
If it is assumed however that this judgment ol that authority is a
judgment upon the point, I shall be led to say that great as is my
respect for the attainments and accuracy of the learned Judge who
decided the case, I am unable to adopt the view or arrive at the same
conclusion. I am not aware that there has been -any decision of a
Full Court or of an Appellate Court or any line of cases in support
of the view. It is, in the present case, of very grave importance,
for if I were to give effect to that view the consequence would be
that the report would have to bz referred back to have a very large
volume of additional evidence taken, and judging from what appears
of the past of the case, a very large expeznse, which should it happen
or turn out that the view is not the correct one, would be money
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thrown away, and besides there would be much delay. These con-
siderations induce me to offer my own opinion on the subject and for
the present to act upon it, I thinking that I am not actually bound
by the element of that decision to which I have alluded.

I think there is a very great difference between cases falling
under the provisions for compensation for lands taken, &c., in the
exercise of Municipal powers, and cases such as the present case is.
In the former cases the owner is simply owner of the lands having
paid or become liable to pay nothing respecting the works, &c., the
subject of the exercise of the power by the Municipality. He is
simply the owner of the property and it is as it appears to me per-
fectly fair and just when he seeks the compensation to say to him
that the value of the advantage or benefit derived or to be derived
from the work or contemplated work should be deducted, as the real
injury to him is manifestly the difference between the two amounts
if it be assumed that the wrong exceeds the benefit. But in the
latter cases, that is cases such as the present one is, the owner in_ ad-
dition to having been or being the proprietor of the land has paid, or
has been assessed and rendered liable to pay, and for all present pur-
poses is in the same position as if he had paid his proper proportion
of the cost of the work, and this on the ground that there is an esti
mated proportionate advantage to his land derived or to be, derived
from the proper execution of the work ; and even if it be assumed
that the amount of advantage to his land actually exceeds the
amount that he thus pays or is bound to pay, he is nevertheless
entitled to the whole advantage or benefit at this price, so that in a
case such as the present one is, the proprieter is the owner of the
land plus all the advantages or benefit derived or to be derived from
the proper construction of the works, and I am entirely unable to see
how he can properly be made to pay for this benefit or advantage
again by having it deducted from the amount of the damages which
he has suffered or sustained by reason of negligence or a wrong or
several wrongs, and I cannot see that the principle of the Act relat
g to conipensation for lands taken, etc., etc., can apply. I think
the plaintiff entitled to the whole of the damages sustained without

any deduction on this ground. In such a case the owner's property
1s the land improved or enharnced in value by the advantage or |

ene
fit that he has paid for, and to this the injury occurs by reason of
the negligence or wrong

The defendants held another contention, which was this. They
said it was shown by the evidence that the landlord had made certain

deduction from the rent to be paid by the plaintifis for the premises;
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that these deductions were made on account of the injuries in respect
of which the defendants are now sued; that the plaintiffs were there-
fore compensated for their losses, and have now no claim against the
defendants, even assuming that the defendants would otherwise have
been liable to the plaintiffs.

At the argument I failed to see, and T cannot now see, the force

of this contention, if any it*has. As the matter appears to me the

plaintiffs were entitled to the proper use of these premises, and even
if I assume that such deductions were made by the landlord, a thing
which I think is not made very clear, I cannot see how it should
make any difference. 'The plaintiffs had the right on same terms as
between them and their lessor, and I do not see that these terms or
any change made respecting them can change or make any difference
in the position of the defendants. If the defendants were able to
show a privity, and that the lessor as their agent or for them, they
adopting his act, compensated the plaintiifs in part, the matter might
be different. But nothing of the kind appears.

My opinion is
against this contention of the defendants.

[ do not feel called upon to pursue the matter in contention
further or with greater particularity.. I am of the opinion that the
report of the learned Referee should be affirmed, and that both
motions of the defendants should be dismissed with costs. I think
judgment should be entered for the plaintiffs against the defendants
and for the sum of $850 damages to the plaintiff, Sarah Anna
Williams, as found and assessed by the 12th paragraph of the report.

As to the mandamus, counsel for the plaintiff said that owing
to certain contemplated improvements in respect of the Raleigh
Plains drain which it is expected will have a very salutary effect,
and probably accomplish or bring about all that is desired by the
plaintiffs, he would not now press for the mandamus, but only require
that if need be he should have leave to apply reserved

I did not think
there was any necessity

for reserving such leave, but counsel still
desiring it, for greater certainty at least, there is if necessary leave
to the plaintiffs to apply

The plaintiffs are entitled to the costs of the action to be paid by
the defendants. If, however, any costs have been specifically
incurred by the plaintiffs in respect of the cla:
tained, iu regard to the King drain referred t
graph of the statement of claim, and the tent
these should be deducted, or rather not all

1 made, but not sus
in the seventh para
clause of the report,

wed, to the plaintiffs,
and if the defendants have specifically incurred proper costs in regard
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to this subject.it appears to me that they are entitled to be
A Y s )
such costs, which may conveniently be set off pro tanto.
Order accordingly.
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> terms as Hagarty, C. J. O.:—I am of opinion that a Corporation adopt-
ing and carrying out a drainage scheme, duly presented to them by

a surveyor under the statute, cannot be held responsible in damages,

terms or
difference
e able to
lem, they
ter might

because the schemz may prove erroneous and inefficient in some im-
portant particular—e.g., the not providing a sufficient outlet for
the waters which it is designed to carry off. They are held respon-
sible by action for negligence in the execution of the work: but hav
ing duly executed it according to its provisions, it is not negligence

in them that it turns out to be wholly inefficient or useless.

pinion is

ontention
that the

In other words, the statute does not make them responsible for
hat both

the errors or unskilfulness of the drainage scheme duly adopted by
[ think them.

ofendants . In the late case of Township of Sombra vs. Chatham this prin

th Anna ciple was fully recognised.

1€ report. Parties injured must resort to the arbitration progéss.

at owing [ am unable to agree with lllL‘. ]v;n‘x.m! tTi.ll, ]n(ﬁgc,' who held
Raleigh that even where the ?\m-k was done in strict ;1(‘5‘}/?{([:111(‘L' with the by

v cﬁcﬂ. law, and the report of the engineer, ‘* Vet if thgfeffect is to bring down

! T the water upon a man's land to his injury, .';1)(1 no sufficient or proper

y require outlet (»1"111}-;11}\ df taking away such water is provided or made, so

1ot think Ljh.nl the injury actually takes placé€, this is negligence in the con

isel still struction of the drain.”’

e leave This doctrine would thus make the Corporation and the rate

payers at large responsible for the wisdom of the surveyor's scheme.

. [ do not think any of the cases cited can support this view.

+ paid by The case is widely different when a council of its own motion
cifically initiates and carries out a work which in its result may operate in

juriously to a property owner, and the case (as here) of their carry

g out the statutable powers conferred by the drainage legislation
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for better or for worse, has to risk the profit or the loss of the pro-
posed project.

It is the surveyor who has to devise the scheme of improve
ments, and it is for the Corporation to carry it into execution. Its
failure to answer its purpose cannot in itself be urged as negligence
by the Corporation.

I agree in allowing the appeal.

I think, also, that the notice to
repair was insufficient. k

Burton, J. A.:—As I understand the admissions made for the
purpose of this Appeal and the course taken on the argument, there
are only now two points for our consideration. 1st. Whether an
action will lie for negligence against the defendants ‘‘in the con-
struction of the {Bell drain’’ in consequence, as the Referee has
found, ‘‘of a largeé body of water being brought down by it to the
‘“Raleigh Plains drain that would not otherwise have come there,
‘“and the latter drain being in consequence overcharged with water
‘“and in time of high water the water then brought down having
““flowed on to and over the plaintiffs’ land, or by raising the general
‘“level of the water having caused other waters to flow on to and
““over the plaintiffs’ land that would not otherwise have gone there
‘“to the injury of the plaintiff’'?

In other words, that the defendants are guilty of actionable
negligence, because, although duly authorized by by-law to make
the Bell drain in the way they have constructed it, they did not
enlarge the Raleigh Plains drain to the extent requisite to take off
this additional flow of water which it is admitted could only be done
at an expense of many thousands of dollars and which the defend-
ants had no power to do, or resort to some other mode of relieving
the Raleigh Plains drain of that additional flow of water.

2nd. Whether they are liable for non-repair of the embankment
of Government drain Number One upon the facts in evidence?

Upon the first of these contentions it is conceded that the plain
tiffs are entitled to proceed for gompensation by arbitration under
the Act, but it is contended that they are not confined to that
remedy.

The learned, Judge has found, upon his reading of certain cases
decided in this Court, that even though the works were done under
competent authority, the defendants are liable to an action if their
effect is to bring waters upon a man’s lands which would not other-

wise have come there. I differed from the rest of the Court in two
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WILLIAMS VS. TOWNSHIP OF RALEIGH. I5

of the cases referred to, but they are nevertheless binding upon me,
and if I thought that this case was governed by those decisions I
should be bound, of course, to follow them.

Whether those cases were rightly or wrongly decided I do not
think with great respect that they are authority for the position that
a company or corporation, empowered to execute a work that in its
operations may do damage to others, is liable to an action unless it
has exceeded the powers it possessed or has negligently exercised
those powers. !

The case of Coghlan vs. Ottawa (1 O. A. R. 54), which is
the one most favorable to the plaintiff's contefition as I understand
it, decides nothing more than this—that th¢’defendants, not under a
by-law but under their general jurisdicfon, undertook to connect
two drains with the plaintiff’s drain, wlfich was too small to carry off
the water thus brought to it. They/might have avoided the plain-
tiff’s drain altogether, but theéy chose to bring the water directly on
to the plaintiffs’ land under the erroneous belief that his drain was
large enough to take it away, in which they were mistaken, and the
jury found it was such a mistake as amounted to negligence. If
they had been expressly authorized by Act of Parliament to carry off
the water in that way, and had strictly pursued the authority, such
a question could not properly have been submitted to the jury.

In McGarvey vs. Strathroy (100. A. R. 631), it was held not to
be a case for compensation, as if the work had been done properly and
carefully, and not as the learned Judge found, in a negligent and
unskilful manner, the injury to the plaintiff would not have occurred.

The by-law, not having been moved against, the case may be
considered precisely in the same way as if the work had been done
under the provisions of a special Act of Parliament defining the work
as it has been done here.

The law appears now to be well settled that when a corporation
or individdals have done no more than the Legislature have
authorized them to do, and damage results, no action lies, even
although there may be no clauses in the Act affording compensation.
No action at law will lie unless there be a legal injury and resulting
damage ; the only obligation must be found directly or by necessary
implication in the language of the law under which they are acting.
The injury cannot be in making the drain and bringing down the
water, for that was what was intended and what they are expressly
authorized to do. It is said that they should have gone to a very
large expenditure of money, which they have no means of raising

.
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16 WILLIAMS VS, TOWNSHIP OF RALEIGH.

order to carry off this water by enlarging another drain, which they
have no authority under this or any other by-law to do.

I think the same answer can be given to that contention as was
given by the IKxchequer Chamber in England to Mr. Justice
Hannen’s suggestion in the Court below in Dunn vs. The Birming-
ham Canal Company (8 Q. B. 51), that that was not a case for com-
pensation but for action.

The remark attributed to him was :—** It was, therefore, a wrong
““ful act on their part to keep the water in the canal without having
‘“taken the means in their power, by the expenditure of a certain
““sum of money, to przvent the mischief which has happened. The
‘“ defendants knew, or ought to have known, that the probable result
““of working the minzs would be to let the water through."’

That answer is that there was no obligation to incur such
expenditure, and that the party sustaining damage must resort to
the compensation clausz for his remedy, if any he has.

The books abound with cases to show that mere private incon-
venience or loss is not to bz made the subject of an action when the
act from which it ariszs has bzen authorized by Act of Parliament.
‘he British Plate Company vs. Meredith,
4 T. R. 794 ; The Caledonian Railway vs. Ogilvy, 2 Macq. Sc. App.
229 ; Vaughan vs. Thz Taff Val: Railway Company, 5 H. & N. 679 ;
Geddes vs. The Barm Rezservoir Company, 3 App. Cases 430 ; Ham
mersmith Railway Company vs. Brand, L. R. 4 H. of L. 1

I refer, among others, to

7T,

The casz of Hill vs. Metropolitan, 6 App. Case, decides merely
that the Statute did not authorize the appellants to create a nuisance
for the purpose of, and as incidental to, the maintenance of a small
pox hospital in a particular locality.

In truth, that case is a very strong case against the plaintiffs,
[ord Selborne there says :

MIf the Legislature had authorized some compulsory inter
ferepce with private rights of property within local limits which it
might have thought fit to define for the purpose of establishing this
asylum to be used for the reception of patients suffering from small
pox or other infectious disorders, and had provided for compensation
to thpse who might be thereby injuriously affected, the case might
be like Regina vs. Pease and Hammersmith vs. Brand. No person
outside the Statutory line of compensation, even if the use of the
asylum in' the manner authorised by the Statute, had been pro

ductive of serious damage to him, could then have obtained any
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)
relief or remedy upon the footing that what the Statute authorised
was a legal nuisance to himself or in itself an actionable wrong."’

Geddes vs. The Barm Reservoir cited by Mr. Douglas does not
seem to me to be any exception to the general rule.

The Act of Parliament in that case was very inartificially
framed, and led to the difference of opinion which existed among the
Judges of the several Courts before which it came, but which in the
Exchequer Chamber was narrowed to the one point of whether or
not the defendants had power under their Act to cleanse, deepen and
scour the River Muddock, into which they were bound to restore the
waters previously taken from that and other.rivers to form their
reservoir ; if they had no power to deepen or cleanse that river, then,
although the effect of their bringing the additional water into it was
to injure the plaintiff and other proprietors on the side of the river,
they would not have been liable for damages for doing that which
the Act of Parliament authorised, namely, pouring part of the water
of the reservoir into the Muddock in order that it might go to the
Barm. If, however, as the House of Lords decided, they had suck
power, it was held to be negligence within the rule not to exercise
that power and avoid the injury.

I have not overlooked Mr, Walker’s argument as to the effect of
S. 585 and the power given by it to the municipality as.he contends
to deepen and enlarge the plaintiff’s drain, but I think that con-
tention is not tenable—the outlet of this drain was intended to be the
plaintiff’s drain; if the effect of that is to overcharge that drain caus-
ing damage, resort must be had to the compensation clause or further
legislative action on the part of the Council.

The other case cited by him of Gilbert vs. The Corporation of
Trinity House (17 Q. B. D. 795) establishes no new principle, but
merely affirms the principle that whosoever undertakes the perform-
ance of or is bound to perform duties, whether they are duties
imposed by reason of the possession of property or however they may
arise, is liable for injuries caused by the negligent discharge of those
duties.

Here it is not shown that there has been any excess of authority
on the part of the defendants or that they had any power under this
or any other by-law to widen or deepen the Raleigh Plains drain, and
therefore the remedy is misconceived.

The other question as to the non-repair of the embankment of
the Government drain Number One.

Their liability upon this point depends upon S. 31 of chap. 36, ss, 3.
It is contended by the defendants that the embankment in ques-
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tion forms no part of the works, that the earth thrown from the drain
was thrown upon the highway, and that the only liability of the de-
fendants was to keep that highway in repair ; but however that may
be, and assuming for the present that such a liability exists, it is
only on a refusal or neglect to repair after reasonable notice in
writing by some one interested, and who is injuriously effected
thereby, that any liability arises. ®

The only written notice proved was given in June, 1883, and the
defendants complied with that notice by making repairs which pre-
sumably were sufficient at the time.

The learned referge has indeed found that there was sufficient
notice to rq)zlir,! and a refusal and neglect, but it is found without
any evidence to warrant it, and cannot be sustained.

I am of opinion therefore that the action fails, and that the ap-
peal should be allowed.

This objection should have been urged at the trial, and a ruling
obtained upon it, and thus the expenses of the reference avoided.
These have been thrown away and ought not to be allowed to the
defendants, and for the same reason we should disallow them the
costs of the appeal.

Maclennan, J.A., concurred in the foregoing reasons for judg-
ment.

Osler J.A.:—The plaintiff goes upon two causes of action ; one
arising out of the non-repair of the Government drain Number One,
and the other for damage caused by the construction of the Bell drain.

On the case coming on for trial an order was made by consent

of parties, that ‘‘ the action and the matters in dispute therein, and
‘““ the trial thereof should be referred to Judge Bell, who should try
‘the same as if referred under the section -corresponding to Section
‘ 48 of the Judicature Act, and make his report and assess damages,
“and have all the powers conferred by Rule of Court for a referee or
“arbitrator under said section, and might view the premises and re-
‘port the same, and make his findings and base the same on view
““and on evidence.”” Costs were reserved until the Judge should
have made his report, and he was to be paid his fees for said refer
ence as an arbitrator, in the first instance by the plaintiffs.

It is very much to be wished that parties would exercise more
care in drawing orders of reference at the trial. The order I have

just set out is not in terms or in substance authorised by sections 101
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or 102 of the Judicature Act, R. S. O. (1887), ch. 44, the latter being
the one ‘‘corresponding to section 48 6f the (former) Judicature
““ Act.”  What the section provides is that any question or issue of
fact, or any question of account arising in the action, may, by con-
sent, in any action be referred for trial. Here the consent is that the
action and the matters in dispute therein, that is all questions of fact
and of law, shall be referred. But for the remarkable Rule of Court,
No. 550, which is one of those new rules for which the judges are
not responsible, but which were adopted by the ILegislature when
confirming the Revised Statutes, I should have had no difficulty in
holding this to be a reference by consent, directed by the judge at the
trial, a form of reference with which we are all perfectly familiar ;
which was extremely simple and very easily enforced. But the Rule
I have noticed declares that ‘‘ the Court will not refer to arbitration,’’
and in the face of this and of the reference in the order to section 102
of the Judicature Act and of the subsequent conduct of the parties,
we cannot deal with the award as if made upon submission by con-
sent. It is said in the Judgment of my Brother Ferguson, that in
order to prevent doubts it had been agreed before him ‘‘ that each of
‘“the matters in contention should be considered and taken to be a
‘ question or issue of fact within the meaning of section 102, and that
*“ the order of reference should be deemed sufficient for all purposes
‘‘appertaining to the reference.’”” The case, therefore, takes the
shape of an appeal from the referee’s findings upon the facts, and a
motion to set aside his report, and there is also a motion by the plain-
tiff to enter judgment in his favor for the damages assessed.

So far as the referee's findings of fact are concerned I am of
opinion, after fully considering the evidence, that we ought not to
disturb them. He has given the case much attention : has viewed
the premises as he was required to do, and I think the evidence war-
rants the conclusions he has arrived at. There are, however, great
obstacles in the way of the plaintiffs’ recovery as the case at present
stands.

She has, or rather presents, two distinct causes of action : one

connected with the Bell diain, the other with the Government drain
Number One. With regard to the former I fear it must be said that
she has followed it in a forum which has no jurisdiction to entertain
it. It is expressly found by the referee and it admits of no contro-
versy, that the construction of an embankment on the westerly side
of the Bell drain which is complained of as causing water to overflow
the plaintiffs’ land, was a part of the drainage scheme or.plan pre-
sented to the council in the report of the engineer and adopted by the
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by-law under the authority of which the drain was constructed.
Such a scheme and such a by-law the council has power under the
Municipal Act to adopt and to“pass, and for the consequences, allow-
ing that the work itself was carried out without negligence, an action
lies not against them. If no remedy has been given the party suf-
fering must submit to his loss. If there is a remedy it must be followed
in the prescribed manner. As Lord Hatherley said in the well known
case of Geddes vs. Proprietors of Barm Reservoir, three Appeal
Cases, 430, 438 : ‘‘ If a company has done nothing but what the Act
““authorised '’ to ‘‘ execution of those powers.”” Then it is expressly
enacted by section 591 that if a dispute arises between an individual
and a municipality as to damages alleged to have been done to his
property in the construction of drainage works or consequent thereon
then the individual complaining may refer the matter to arbitration
as provided in the Act.

This is a clear declaration of the intention of the Legislature
that an action is not to be brought to recover such damage. I am
unable with deference to my learned Brother Ferguson to agree that
it is the duty of the municipality to revise, as it were, the scheme or
plan of drainage presented by their engineer. They are asked by
petition to do certain work, and they set their officer in motion to
prepare a plan and estimates for carrying it out. If damage results
in carrying out, without negligence, the scheme or plan devised by
him and adopted by their by-law it appears to me to be such damage
as is contemplated by section 591, and to be the subject of arbitra-
tion. ‘Therefore, as regards the damages arising from the construc-
tion of the Bell drain, the action fails. I cannot help saying that
when the course which this case has taken is looked at, it is painful
to be compelled so to decide. It is admitted (subject to an utterly
indefensible objection which has been made to the principle on which
the damages have been assessed) that the plaintiff has sustained the
damages found by the referee. These damages have practically
been ascertained by arbitration, though no doubt not by three arbi-
trators, but that is not a matter of principle as the parties can agree
upon one, as they have done here. Nothing is really wrong, but
the form in which the remedy has been followed and no extra costs
have been incurred except in carrying on the action to the hearing.

The defence has been raised on the record, but its décision has been /

reserved until after the whole costs of the reference have been
incurred. 'This is a thing which ought not to be. It is not the first
time it has occurred, and it is a reproach to the administration of

justice.
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The notion that claims of this nature should be the subject of
arbitration, and not of an action, is, though it has apparently as yet
the sanction of the legislature, a mere fetish, an adherence to a now
useless relic of a time, when arbitrations were less expensive than
they now are, and when they could not be pursued from court to
court after award made as slowly and as far as proceedings in an
action. If there still be virtue in the term arbitration there can be
no reason why, when parties have commenced. their proceedings by
action, they should not at any stage before or at the trial be
referred, or why the error should nat be sufficiently corrected by a
proper disposition of the costs.

The other branch of the plaintiffs’ case stands on another
footing. She complains of the neglect of the defendants after due
notice to make proper repairs to the Government drain Number One.
I agree, as I have said, with the Referee’s findings of the fact in the
2nd, 4th, sth, 8th and gth paragraphs of his report, and the plaintiff
is entitled to recover whatever damages she can prove to have
resulted from the omission to repair this particular drain after notice.

{#The difficulty is that the learned Arbitrator has not severed the

damages, and so it does not appear what part of the sum which has
been assessed is properly attributable to the damage caused by drain
Number One, dnd for which the municipality will be liable under
section 31 R. S. O. (1887), ch. 36, The Ontario Drainage Act.
Whether our recent decision in the case of Sombra vs. Chatham
applies in the case of a drain constructed under that Act seems not
necessary to consider in view of the fate of the appeal. I think the
proper order to make is to allow the appeal in part, declaring the
defendants not liable in this action in respect of the damage caused
by the construction of the works connected with the Bell drain and
referring the case back to the Referee to find and report what
damage has been sustained by the omission to repair the Number
One drain, reserving further directions and costs.

[f the appeal is to be allowed I thing there should be no costs of
the proceedings before the Referee or of this appeal.
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Christopher Robinson, Q. C., and Douglas, Q. C., for the appel- witl

lants, cited the following authorities: Rowe vs. The Township of Spec

Rochester (1); Mallot vs. Township of Mersea (2); McGarvey vs. in a

Town of Strathroy (3); Coghlan vs. City of Ottawa (4); Coe vs. resp

Wise (5); Geddis vs. Proprietors of Bann Reservoir (6). and

Wilson, Q. C., for the respondents. As to liability generally the |

for negligence see In re McLean and Township of Ops (7); Beervs. the «
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The by-law justified the council in the constyuction of the work. age

Hopkins vs. Mayor of Swansea (1); Heland vs. City of Lowell (2); o
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Plaintiffs are not entitled to a mandamus. Scott vs. Corpora- “'IT”’
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{ (5); Luney vs. Essery (6). The
I See also Drummond vs. City of Montreal (7); Preston vs. road
Camden (8); Derinzy vs. City of Ottawa (9). the a
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' | Sir W. J\Ritchie, C. J.—I concur in the judgment prepared by an A
| Mr. Justice Patterson and in the conclusion at which he has arrived. ¥

)

Strong, J.—I concur in the judgment of my brother Gwynne. there

2 Taschereau, J.—I will not take part in the judgment. provi
Gwynne, J.—A drain known as Government drain Number :;nm
One in the Township of Raleigh was commenced in the year 1870 Nrite

and completed in 1873, on the side line between lots 12 and 13, com- « -

mencing in the 12th concession and extending northerly until it had 3 Hinos

its outlet into the River Thames in the 3rd concession of the said i bensd
township. This drain was constructed under the provisions'of the f o
Ontario Drainage Act, 33 Vic, ch. 2. By that Act it was enacted a the o
that after the completion of a work made under the provisions of the i b
| Act the arbitrators acting under the Ontario Public Works Act, 32 and @
! (1) 29 U.C.Q.B. 590; 22 U.C.C. P. 319 (5) L. R.1Q. B. 711 _‘ the li
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Vie. ch. 28, should make an award, which should be deposited with
the Commissioner of Public Works and a copy with the registrar of
the county in which the lands to which the award relates are situate,
and another copy with the clerk of the township or other munici-
pality in which such lands are situate, to remain forever deposited
with the records of such municipality, in which award should be
specified the proportions of the total amoymt of the sums expended
in and about the works as executed and \\Ylich should be payable in
respect of the several parcels or lots of land drained or improved,
and also the proportion in which the said several parcels or lots and
the proprietors thereof should in future be annually charged towards
the costs and expenses which might from time to time befincurred
in maintaining, cleaning and keeping in repair the drainsand drain-
age works executed under the provisions of the Act. By an amend-
ment of this Act passed on the 15th February, 1871-—34 Vic. ch. 22
—it was enacted that the municipal council of any township, etc.,
whose roads might be benefited by the drainagesor improvements
referred to in the Act or the works incidental thereto, and such
roads, should be deemed to be within the provisions of the Act.
The effect of this clause was to make municipal councils and their
roads liable to contribute to the original cost of a work and also to
the annual charge for maintenance and repair equally as the lands of
individuals benefited by the work and their proprietors were. By
an Act passed on the 29th of March, 1873—36 Vic. ch. 38—the Act
33 Vic. ch. 2 was repealed, except as to drainage works executed
thereunder in respect of which an award has been made, and new
provisions were made enabling the Commissioner of Public Works
to undertake drainage works, on the application of the council of
any municipality; or on the petition of the majority of all the
owners, or of a majority of the owners as shown by the last revised
assessment roll 'in any municipality to be resident on the property

described in the ])&'titi(m. the whole or a part of which is to be

benefited by the drainage, and to continue drainage works begun in
one municipality into another ; and making provision for charging

the cost of constructing and maintaining such works upon the lands
in both which are benefited by a drain begun in one municipality
and continued into another, or by a drain constructed wholly within
the limits of one municipality, but along the town line separating it
from another municipality.
The drain Number One, when it reached the 6th concession of

the township, crossed a small watercourse known now as the Raleigh
Plains drain, which coming from an easterly and south-easterly
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direction crossed the side line between lots Nos. 12 and 13, and In
crossing the 6th, sth and 4th concessions in a north-westerly direc- \ 1:;.1 ‘(’:”
tion discharged its waters into a stream called Jeanette's Creek. works

The drain Number One was constructed on this side line, but on its o the !
eastern side, and the earth from the drain was thrown up and spread the saic
on the western part of the side line to form an embankment to the ::;':;“‘
drain, whereby the part of the road reserved for travel was raised in petition
height ; where this watercourse known as the Raleigh Plains drain 1
crossed the side line that watercourse was stopped up by the embank by sec
ment of the drain Number One, and the waters coming down from Yu's
the east were conducted down the drain Number One into the . ontinu¢
Thames. This stopping up of the Raleigh Plains drain at its junc- \\,::“',‘1'.‘_:
tion with drain Number One does not appear to have answered the . B repair t]
purpose intended or expected to have been attained by it, for in 1875 - Agova
the council of the municipality re-opened the Raleigh Plains drain o A
there and deepened it and enlarged and strengthened it on Ahe west : 2 , Whe
of the side line between lots 12 and 13, under a by-law passed under . & “\’,‘\’111
the provisions of the Municipal Act, 36 Vic. ch. 48, and thereby., ! for the w

1»1‘()\'i(h‘ll better means of carrying off the waters coming down 1},\(;

188€1
Raleigh Plains drain from the east and down the drain Number One' X T
from the south than had been provided by drain Number One as tiomn
o - sectio
constructed.
constri
By this Act, 36 Vic. ch. 48, the provisions of which were Vic. ok
consolidated in ch. 174 of the R. S. O. 1877, and re-enacted in 46 ) VAP
{ Vic. ch. 18, and consolidated again in ch. 184 of the R. S. O. of 1887, mémney
' it was enacted that upon a petition presented to the council-as section
provided in the Act, petitioning the council
: for the deepening or straightening of any stream, creek or watercourse, or for the drainage of gu y
ny property, or for the removal of any obstruction, &c., &c., the council may procure an
engineer or provincial land survevor to make an examination of the stream, creek or water I'l
course proposed 1o be deepened or straightened, or of the locality proposed to be drained, and
nay procure plans and estimates to be made of the work by such engineer or surveyor and an \1c. ¢ch
1SSCSS ment by such engineer or surveyor of the real property to be benefited by such deepening 1 Q
drainage, stating’ as nearly as may be in the opinion of such engineer or surveyor the Ch. 154
proportion of benefit to be derived by such deepening or drainage by every road and lot or I.o
4 portion of lot, and if the council be of opinion that the proposed work, or a portion thereof,
' would be desirable, the council may pass a by-law for providing for the deepening of the was as
stream, creek or watercourse or the draining of the locality (‘,H\( ™m
The Act then gave a form of by-law to be passed which con straight
tained a recital : municiy
: I'hat the council are of opinion that the drainage of the locality described, or the deepening : ]‘]L“””
i of such stream, creek or watercourse, as the case may be, is desirablg Ml}hlh]('
Then by sec. 586 of 46 Vic, &h. 18, as amended by 48 Vic. ch. § thecom
{ . ) . . - . 1R
39, sec. 27, now sec. 585 of ch._ 184 of R.S. O. of 1887, it was B 1383 th
enacted as follows : \ structed
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In any case wherein the better to maintain any drain constructed under the provisions of
the Ontario Drainage Act y Vic. ch. 2, and amendments thereto, or of the Ontario Drainage
Act of 18 or of the revised statute respecting the expenditure of public money for drainage
works, or to prevent damage to adjacent lands, it shall be deemed expedient to change the
course of such drain or make a new outlet or otherwise improve or alter the dfain, the council
of the municipality or of any of ‘the municipalities, whose duty it is to preserve and maintain
the said drain, may, on the report of anengineer appointed by them to examine and report on
such drain, undertake and complete the .)F*z rations and improvements specified in the report
under the provisions of sections 570 to 583 (of the Act of 46 Vic. ch. 18) inclusive, without the

petition required by section

That is to say without any petition for such alteration. Then
by section 587 of 46 Vic. ch. 18 it was enacted that :

In any case wherein, after such work is fully made and completed, the same has not been
ntinued into any other municipality than that in which the same was commenced
vherein the lands or roads of any such other municipality are w;{ benefited by such work, it
shall be the duty of the municipality making such work to pfeserve, maintain and keep in

1 1

repair the same at the expense of the lots, parts of lots and roads as the case may be as agreed

upon and shown in the by-law when finally passed

~And by section 589, it was enacted that :

¥i,'Where the repairs required to be made under section 587 are so extensive that the
municipal council does not deem it expedient to levy the costs thereof in one year the said
1

1 by-law to borrow upon debentures of the municipality the funds necessary

and shall assess and levy upon the property benefited a special rate sufficient for

the payment of the principal and interest of the debentures, and the by-law shall not require

1ssent of the electors

Then by 48 Vie. ch. 39, section 26, the. provisions of these
sections 587 and 589 of 46 Vic. ch. 18 are declared to apply ta drains
constructed under the provisions of the Ontario Drainage Act, 33
Vic. ch.. 2, and amendments thereto, or of the Ontario Drainage Act,
1873, or of the revised statute respecting the expenditure of public
money for drainage works, as well as to the work to which the said
sections now apply ; and, further, it was by the section enacted that :

ing or widening of a drain in order to enable it to carrv off the water it was

“hese sections, 587 and 589 of 46 Vic. ch. 18, as'amended by 48
Vie. ch. 39, section 26, are now to be found in section 586 and 587 of
ch. 184 of the R. S. O., 1887

Lot No. 12 ih the 4th concession of the Township of Raleigh,
was assessed for and contributed to the construction of the above
Government drain Number One, and to the deepening, enlarging and
straightening of the Raleigh Plains drain as made under the
municipal by-law in that behalf in 1875. From the time of the com
pletion of these two drains the lot No. 12 continued to be dry and
capable of cultivation until year 1883 ; but in the interval between
the completion of the Raleigh Plains drain improvement and the year
1883 the municipal corporation of the Township of Raleigh con
structed, under divers by-laws passed by the municipal council under
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the provisions of the Municipal Institutions Act, divers other drains
which were made to empty their waters into the said drain Number
One, the effect of which in progress of time was that by reason of
the new drains bringing down more water, and at a greater speed,
into the said drain Number One than that drain could retain the
embankment of drain Number One was broken down and the lot 12
in the 4th concession of Raleigh, of which the plaintiff was tenant,
became flooded and unfit for cultivation and continued so to be for
some time. The defendantsg, upon a notice given to them on behalf
of the plaintiff, proceeded to repair the breach so made but never
restored the embankment to the height and efficient condition in
which it was originally constructed. ILike breaches from the same
cause took place in divers places of the embankment in the years
1885-6 and 7, attended with like consequential flooding upon and
damage to the plaintiff's land on said lot 12. In the year 1884 the
municipal council of the Township, under the provisions of the Con-
solidated Municipal Act of 1883, 46 Vic. ch. 18, passed a by-law for
the construction of, and constructed thereunder in 18835,

-

a tap drain from a certain other drain called Government Drain Number Two along the line
of lots 1o and 11 in the 6th concession of Raleigh and along the line between the lands of Mr
Dunn and Mr. Huthnance ;n the sth concession to the Raleigh Plains drain, and made a dam
on lot g in the 7th concession to separate the waters of the Kersey drain from the water
brought ddwn the Buxton road

This tap drain so constructed was little short of a mile in length,
and is called the Bell drain. In the month of January, 1888, the
plaintiff, then still being lessee of the lot 12 in the 4th concession of
Raleigh, brought an action against the defendants for injury to her
land occasioned by the waters coming down the said drain Number
One breaking through the embankment of that drain on to the
plaintiff's land in the years 1885-6 and 7, and by the waters brought
down by the Bell drain into the Raleigh Plains drain in excess of
what the Raleigh Plains drain in its then condition could carry off
and which were thereby backed up the Raleigh Plains drain against
the stream and caused to overflow the plaintifi's land in 1886 and
1887. The plaintiff’s action was founded upon the contention that
the drains which the defendants were under a statutory obligation
from year to year to cleanse, preserve, maintain and keep in repain
had been, by the negligence of the defendants and the disregard of
their statutory duty, suffered to become 86 obstructed, choked up,
impeded and out of repair as to be incapable of carrying off the
extra waters brought into them by the said drains constructed since
1875 by the municipal council of the township, and that therefore
the defendants were liable to the plaintiff for the injury thereby
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occasioned to her. She also made claim for a mandamus to compel

the defendants to restore, '¢léan out and repair the said drains so
suffered to become obstructed, and to maintain the said drains and
the embankments thereof in an efficient condition. This action was
referred to the county judge of the County of Kent to take evidence
and make his report thereon. The learned judge, after a careful
inspection upon the ground and taking evidence upon the matters
involved, made his report, wherein he found amcng other things
that the said Government drain Number One was constructed in the
vears 1870 to 1873 inclusive, along the easterly side of the road
allowance between lots 12 and 13 in the said Township of Raleigh,
commencing in rear of the lake lots and ending in the River Thames
and lying immediately east of lot No. 12 in the 4th concession of
said township, and that as part of the plan or scheme of said drain
the earth taken thereout was to be thrown up and, as a matter of
fact, was thrown up on the west side of the said drain as an embank
ment in order thereby to prevent the water from the said drain, and
the water flowing into it from the easterly or south-easterly direc-
tion, from escaping westward on to the lands of said plaintiff and

others ; and that it was the duty of the said defendants to keep the

said drain properly cleaned out and free from obstructions, and to
keep the said embankment in a fit and proper condition ; that for
some years after the completion of the said drain Number One and
of the said embankment the said land of the plaintiff was greatly

benefited thereby and became more fit for cultivation, and that good

crops were grown ; that from time to time during the ten vears next

fter the completion of the said drain the defendants constructe
iumber of other leading into said drain Number One, and
reby brought down into the latter immense quantities of water
tar beyond its capacity to carry off, and that as a resulg it became
surcharged, and from time to time overflowed the embankment on

the west side thereof, and that particufarly in the years 1885, 188¢

87 and 1889, and frequently several/ times in each of said ycars

waters thus brought down flowed on to and over the plaintiff's
said land and damaged and injured said land and the crops thercon

OTOWING

and that the said drain Number One has been allowed to

and 1s, through the 6th, sth and that part

and has become

of the 4th concession lying south of the Grand Trunk Railway,
wdly filled up with earth and silt and badly overgrown with grass
mnd willows, and that its capacity has thereby become much dimin
ished and impaired, and is not and has not been for the last five
vears one-half of what it was when first completed, and that as a
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result of this condition the overflow of water on to and over the
plaintiff’'s said lands, and the damage and injury thereto have been
much increased ; and that by the construction of the Bell drain a
large body of water was brouglt down to the drain known as the
Raleigh Plains drain that would not otherwise have come there, and
that the Raleigh Plains drain was thereby overcharged with water,
and that in time of high water every year except the year 1888, and
in some years several times in the year, the water thus brought!
down has flowed into and over the plaintiff's land,. or by raising the
general level of the water has caused other waters to flow on to and
over the plaintiff's land that would not otherwise have gone there,
and the plaintiff's lands and crops have been thereby injured and
damaged every year except the year 1888 ; and that for the water so
brought down by the said drains into drain Number One, and by
the said Bell drain into Raleigh Plains drain, the defendants pro

vided no sufficient or proper outlet ; and that the defendants have
not kept the embankment on the westerly side of the said drain
Number One up to its original height, nor have they kept it up to
the height that it was after the earth thrown up as aforesaid had
become firm and settled ; and when breaks have been made in the
embankment by the water overflowing as aforesaid the defendants
have permitted these breaks to remain for a long time wholly un

repaired, and when repaired they were repaired in an inefficient
and inadequate manner, and still left lower than the road-bed on the
north-west or south-east of said breaks, thereby enabling or permit

ting water to escape on to and flow over the plaintiff’s said land,
causing damage and injury to the crops thereon, that would other

wise have been carried down Number One drain to the River
Thames; and he assessed the plaintiff's damage at the sum of
$850.00, which sum he found that the plaintiff was entitled to
receive, and he found also that the plaintiff was entitled to a man

damus directing the defendants to properly repair the said drain
Number One, and to enlarge it sufficiently to provide for the addi

tional water brought down as aforesaid or to provide a proper and
sufficient outlet by some other method and to stop the additional
flow of water brought down by the Bell drain as aforesaid or provide
for its escape by some other sufficient method and to maintain the
embankment on the west side of Number One drain at its original
and proper height. Mr. Justice Ferguson affirmed this report and
finding of the learned county judge and rendered judgment thereon
in favor of the plaintiff for the said sum of eight hundred and fifty

dollars and for the said mandamus, but directed that said mandamus
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should not issue until further order on a subsequent application or
until the defendants should have an opportunity to make such
improvements as they may deem sufficient.

The Court of Appeal for Ontario reversed this judgment and
ordered judgment to be entered for the defendants upon the grounds
that the court were of opinion that the plaintiff had no cause of
action against the defendants unless upon default committed after a
notice in writing under sub-sec. 2 of sec. 583 of ch. 184 R.S.0. of
1887, and that no sufficient notice had been given ; that the defend
ants are not liable for damages arising from their not providing a
sufficient outlet for the waters carried through a drain constructed
by them under the statutes relating to the drainage of lands; that
when a surveyor has devised a scheme of drainage work it is for the
corporation simply to construct it as designed without incurring any
responsibility in so doing. In effect the judgmeng of the Court of
Appeal was that the evidence disclosed no wrongful act, neglect or
default of the corporation subjecting them to an action at suit of the
plaintiff, whose only remedy, if any she had, was confined to an
arbitration under the Municipal Institutions Act. Mr. Justice
Ferguson had expressed the opinion that if a municipal corporation
passed a by-law for the construction of drainage work upon a report
of an engineer or surveyor employed by them under the statute to
examine a proposed work, and constructed the work thereunder, and
if the effect of such drainage work should be to deposit the waters
carried off from one man's land upon another man’s land and there
leave them without providing any outlet, or means of carrying the
waters from the land upon which they were so deposited, this would
constitute such wrongful conduct as would render the corporation
ble in an action for damages at the suit of the person injured by
such conduct. From this proposition the Court of Appeal expressed
their unqualified dissent.

.Y
1a

The question raised by this difference of opinion seems to be
simply : Do the drainage clauses of the Municipal Institutions Act
require or authorize municipal corporations to carry off the waters
on lands proposed to be drained under the statute and to deposit
such waters upon lands in a lower position belonging to other
persons from which they cannot be removed at all, unless it may be
by evaporation, or at least at great cost for which no provision is
made? If the drainage sections of the statute do not require or in
any express terms authorize that to be done the proposition as stated
by Mr. Justice Ferguson seems to me to be well founded in law, and

applying it to the present case the only question would be whether
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the evidence establishes that what was done in the present case was
equivalent to the condition of things stated in the proposition of Mr.
Justice Ferguson. Now it is to be observed that the drainage
clauses under consideration do not require the corporation or its
municipal council to do anythingswhatever for the purpose of drain-
ing drowned lands. They simply empower the council of the cor-
poration to employ an engineer or surveyor to make an examination
of the lands proposed to be drained, and to make a plan and to report
as to whether, and in what manner, in his opinion, the lands pro
posed to be drained can be drained ; and if the council shall be of
opinion that the work as proposed by such engineer or sugveyor is
desirable they may pass a by-law for” the purposer There is no
compulsion whatever imposed upon the council to adopt the plan as
proposed by their engineer or surveyor. The person so employed is
their servant. He may be an ignorant and unskilled person, and if
he be, or whether he be or not, the council cannot shirk the respon
sibility cast upon them of exercising their own judgment in deter
mining whether they shall or shall not adopt the plan as suggested
by their servant. If they do adopt it, it is their own work for all
the consequences attending which they must be responsible, except
in so far as they are protected by the statute authorizing them to use
their discretion in the matter. I cannot concur, therefore, in the
opinion expressed by the Court of Appeal to the effect that when
the survevor suggests the scheme of a drainage work it is for the
corporation simply to carry it into execution. They must distinctly
exercise their judgment as to adopting or refusing to adopt the
scheme suggested, and if they do adopt it it becomes their work and
scheme and not their servant’s. We must, I think, in the language
of Lord Watson in Metropolitan Asylum District vs. Hill (1
hold that :

Where the terms of a statute are not imperative but permissive, when it is left to th S
cretion of the persons employed to determine whether the general powers committed to them
shall be put into execution or not, the fair inference is that the legislature intended the discre
tion to be exercised in conformity with private rights, and did not intend to confer a license to

commit nuisance in any place which might be selected for the purpose

And again :

I'he justification of the defendants depends upon their making good these two proposi

tions: In the first place that such are the imperative orders of the legislature
That they should do what they have done and is complained of :

And in the second place that they could not possibly obey those orders without infringing
private rights

of the plaintiff as they have done.
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9D

If the order of the legislature can be implemented without puisance they cannot plead the
protection of the statute and it is insufficient for their protectign that what is contemplated
bv the statute cannot be done without nuisance unless they are also able to show that the
legislature has directed it to be done

As laid down also by Lord Blackburn in the same case (P.

2( )“\ )
we must hold that :

What was the intention of the legislature in any particular Act is a question of the con
struction of the Act

Now what is the plain inference to be drawn as to the intention
of the legislature in enacting the drainage clauses of the Municipal
Institutions Act? The clauses are permissive, not imperative.
They do not require or direct any works to be executed at all;

whether they shall be executed or not is left to the untrammelled:

judgment and discretion of the municipal councils.” The object of
the clauses is to enable lands to be drained for the purpose of culti-
vation and to provide means.of paying the expense of doing so, and
of preserving and maintaining them when constructed in an/efficient
state of repair to perform the purpose for which they fesigned.
There is nothing whatever in any of those clauses to justify the
inference that the legislature contemplated or countenanced the idea
that water taken from the lands of one person should be so conducted
as to be deposited upon the lands of another person. The rational
and natural inference is that the intention of the legislature was
that the water taken from the lands proposed to be drained should
be conducted either directly into some lake, or igto some natural or
artificial watercourse having an outlet in some lake which the
waters taken from the drainted lands could reach without any injury
being done to the lands of anyone. Such, as I think, being the
manifest intention of the legislature to be gathered from their
drainage clauses, if a municipal corporation while professing to act
under the provisions of the statute should, by a drain or drains con-
structed by them, conduct such a body of water and at such a rate
of speed into a natural or artificial watercourse that such last
mentioned natural or artificial watercourse could not resist the rush
of the extra water so brought into them and had not sufficient
capacity to retain such extra waters so brought down, and to carry
them off, and if the consequence should be that the sides of such
wrtificial or natural watercourses into which such extra waters should
be so conducted should be broken down or overflowed by the rushing
waters and adjacent lands should be thereby flooded with water
which there were no means of carrying off, doing thereby injury to
owners of the lands so flooded, I cannot doubt that such conduct
would constitute a private nuisance not at all warranted by the
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| statute, and would be an actionable wrong which could not be B utter
1l justified under the statute. ) i upon
il In the present case the plaintiff’'s right of action stands, as it B their
i appears to me, upon a still firmer foundation for the statute imposed B . un
an imperative duty upon the defendants to preserve, maintain and tuted
keep in an efficient state of repair the said drain Number One and the 4 the pl
Raleigh Plains drain into which they conducted the waters brought % arising
down hky the several drains constructed by them since 1875. For the , in my
purpose of keeping these drains, Number One and Raleigh Plains quenti
j drain, in a thoroughly efficient state they were given most ample ‘ statut
1 power annually to levy upon the lands and roads benefited by these B shown
! respective works a sufficient sum to discharge the imperative duty so " privat
| imposed upon them. We have seen that to prevent damage to adja- ﬁ has n
cent lands they were empowened, if they should deem it expedient, g attem]
f to change the course of any drain whether constructed under 33 Vie. B the g1
’ ch. 2, or under the Ontario Drainage Act of 1873, or under any other Raleig
| “ Act, or to make a new outlet, or otherwise improve, extend or alter carryit
i any such drain (on the report of the engineer appointed by them ,3 the dr
under sections 569 to 582 of the said ch. 184, R. S. O. of 1887), ®  One tl
without the petition required by said section 569, and the deepening, :; annual
extending or widening of a drain in order to enable it to carry off the 3 work t
water it was designed to carry off was, by sub-section 4 of section 586 manne
of the said ch. 184, declared to be a work of preservation, mainten- the def
ance and keeping in repair of the drains which the statute made it the damag
imperative duty of a municipality, making a drainage work within filled u
their own limits without benefiting lands or roads in an adjoining them b
municipality, to discharge. Now the finding of the learned County from e

Court Judge, and the evidence upon which that finding proceeds, point o

6%&&%#&‘- oot e e S A B S 1

establish beyond all controversy that the drain Number One, and the such ca
. Raleigh Plains drain, which the defendants were by statute impera- abunda
tively bound to preserve, maintain and keepyin repair, had by the efficien
mere neglect of the defendants to discharge such their imperative has bee
duty been suffered to fall into and continue in such a state of disre- a fact g
pair and inefficiency to do the work required of them that they had 8 quate,
respectively lost about two-thirds of their original capacity and were B neglect
utterly incapable of carrying off the quantity of water brought down & off the
to them respectively by the draitis constructed by the defendants. W clearly
This was the cause of the injuries sustained by the plaintiff on her defenda
lands, and not the mere construction of the said last mentioned drains ! says th

by the defendants since the year 1875, and this conducting by the require
b 3 d 5 V) |

defendants into the drain Number One and the Raleigh Plains drain conditic

so become inefficient, and deprived of their original capacity by the defenda
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utter neglect of the defendants to discharge the statutory duty imposed
upon them, of a greater body of water than the said drains in such
their inefficient condition had capacity to retain was, in my opinien,
an unlawful act not at all warranted by the statute, and consti-
tuted an actionable wrong for the injuries resulting from which
the plaintiff is entitled to recover in the present action. To injuries
arising from such a cause the arbitration clauses of the statute have,
in my opinion, no application ; they apply only to injuries conse-
quential upon the mere construction of drains authorized by tle
statute and not to injuries which, as in the present case, as already
shown, arise from acts in themselves unlawful which constitute a
private nuisance, and which the statute has not only not directed but
has not authorised to be committed. The defendants have not
attempted to excuse themselves nor can they excuse themselves on
the ground of ignorance of the fact that drain Number One and
Raleigh Plains drain had become quite incapable of receiving and
carrying off the waters conducted into them by the drains or some of
tie drains constructed by them since 1875. As to drain Number
One the contention of the defendants is that they did repair it
annually, but the evidence is that they did not, and that whatever
work they did upon it was done in such an imperfect and inefficient

manner as to be quite useless ; moreover, it was not pretended that

the defendants had done anything to remove the obstruction and

damage done to either of the above drains by reason of their being

filled up, choked and incapacitated by silt and dirt brought down to

them by the other drains constructed by the defendants, and by earth

from embankments washed away. That the defendants were, in

point of fact, made aware of the utter inefficiendy of the drains from
such causes there was- abundant evidence to show ; there was also
abundant evidence to show that the drains could have been made
efficient and at reasonable cost, (‘‘that,”’ says G. H. Dolsen, who
has been a member of the council almost every year since 1871, ‘is
a fact generally conceded ''); and that the draing are wholly inade

quate, in the condition into which they have fallen by reason of the
neglect of the defendants to dscharge their statutory duty, to carry
off the extra waters brought down into them by the defendants, was
clearly established. J. C. McNab, a surveyor employed by the
defendants to examine Raleigh Plains drain and drain Number One,
says that both of them are altogether inadequate to the work now
required of them ; that the Raleigh Plains drain is in a very bad
condition, and that it should be very much improved. In 1887 the
defendants employed their surveyor McGeorge to make an inspection

11
J9
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and report upon that drain, and he reported to them that the im-
provement and enlargement of the Raleigh Plains drain was a
pressing necessity and demanded the best attention of the council.
They, however, did not act upon his report.

The liability of the defendants in the present case cannot, in my
opinion, be held to depend upon their having or not having had
given to them the notice mentioned in sub-section 2 of section 583
of ch. 184 R. S. O. of 1887, which is identical with sub-section 2 of
section 584 of 46 Vic. ch. 18 as amended by 47 Vic. ch. 32 section
18. The Raleigh Plains drain is a drain coming under the pro-
visions of section 586 of said ch. 184, which is identical with section
587 of 46 Vic. ch. 18, that is to say, a work completed within the
limits of the municipality in which it was commenced and which did
not benefit any lots or roads in another municipality. To such a
case sub-section 2 of section 583 of said ch. 184 is not by the statute
made to apply. That sub-section is limited to works constructed
within the provisions of the preceding sections from section 575,
which are identical with sections from' 576 to 583 in 46 Vic. ch. 18,
that is to say, works commencing in one munigipality and continued
into another, or benefiting lots and roads in another municipality.
Drain Number One was constructed under 33 Vie. ch. 2, which had
no such clause as sub-section 2 of section 583 of ch. 184, but by
section 587 of the latter Act section 586 of that Act is made to apply
to drains constructed 1lﬁtlcr'_yz Vic. ch. 2, while no such provision is
made as to section 583. So that by this section 587 the legislature
seems to me in an unequivocal manner to recognize the fact that that
section 586, as its language seems in plain terms to convey, applies
to cases quite different from those to which section 583 applies. But
if sub-section 2fof section 583 did apply to the present case it could
not, in my opinion, be construed as divesting the plaintiff of the
common law right of action which every one has for injuries occa-
sioned by a plain neglect on the part of the defendants to perform
an imperative duty imposed upon them by statute. The section
must rather be read as conferring a benefit :l(lditiM) stirch com-
mon law right, and as providing that any person sustaining jury
after such notice shall have a right to the mandamus besides\the
right to recover pecuniary damages for the injury consequential
upon neglect after notice. The happening of such injury after such
notice may well be held to be conclusive evidence of negligence, but
such a provision cannot be construed as divesting a plaintiff of a
right of action theretofore accrued by continued neglect of an
imperative duty imposed upon the municipality by statute to pre-
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serve, maintain and keep in repair the drain when constructed, of
the necessity of repairing which the council may have had abundant
evidence while the party injured may have been wholly ignorant.
However, for the reasons already given, I am of opinion that the
plaintiff is entitled to recover apart from any question as to the
notice referred to in said sub-section 2 of section 583. It was argued
that the damages should be separated, namely, those arising from
the Raleigh Plains drain having been surcharged from those arising
from drain Number One, upon the suggestion that the defendants
are entitled to levy any damages recovered against them upon the
lands chargeable with the maintenance of the said respective drains.
It may be very questionable whether damages recovered by a plain-
tiff by reason of neglect of the defendants to maintain in an efficient
condition the drains constructed by them, or by the wrongful intro-
duction into them of more water than in their neglected and in-
efficient state they are capable of retaining, can, under section 592
of ch. 184, R. S. O., 1887, be levied upon the lots chargeable with
assessment for the maintenance of the drains. That section would
rather|seem to be limited to damage occasioned by proceedings taken
underfthe Act and so authorized by the Act by the parties engaged
in the construction of the work authorized. It would seem to be an
unnatural and a forced construction of the section to hold that a
person made liable to contribute to the construction and maintenance
of a drain authorized by the Act, because of the benefit it confers
upon him, should also be held to be liable to contribute to recom-
pensing himself for damage and injury occasioned to his land by the
illegal, wrongful conduct of the municipality and its officers by pro-
ceedings not authorized by the statute, or by negligence in the con-
struction of a work which the statute did authorize, or by neglect to
discharge the duty of maintenance in repair imposed by the statute.
This, however, is a matter with which the plaintiff is not at present
concerned. There is no law which makes it imperatively incumbent
on a court or jury, where two causes may have contributed to occa-
sioning the injuries complained of, to say how much ‘they attribute
to one cause and how much to the other, or which requires the
verdict or judgmentyto be set aside for ¢

fault of such severance of
the damages. fn My opinion the appealfmust be allowed with costs
and the judgment.of>Mr. Justice Fergusgn should be restored : the
mandamus is, in my opinion, maintainabl
the Municipal Institutions Act, which, in Wy opinion, has no appli-
cation in the present case, but under the pr
Judicature Act, ch. 44 R! S. O., 1887.

not under section 583 of

risions of the Ontario
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Patterson, J.—The Government drain Number One was con-
structed between the years 1870 and 1873, and for some years there-
after the plaintiff’s land was greatly benefited by it; but the
defendant corporation from time to time during the ten years
following the completion of that drain constructed a number of
other drains leading into it, and thereby brought down into drain
Number One immense quanties of water far beyond its capacity to
carry off, with the result that drain Number One became surcharged
and from fime to time overflowed the embankment on its west side,
particularly in the years 1885, 1886, 1887 and 1884, and frequently
several times in each of those years, and the water thus brought
down flowed on, to and over the plaintiff’s land and damaged her
land and crops. The defendants provided no sufficient outlet for the
additional waters so brought down.

Those are facts found by the learned referee, whose findings of
fact weré acquiesced in by the High Court and the Court of Appeal,
although those/courts differed as to the legal result.

Similar facts were found with respect to the Bell drain, viz.,
that by its construction by the defendants in 1884, and particularly
by the construction, as part of the plan of the drain, of an embank-
ment on the westerly side of the drain, a large body of water was
brought down to the Raleigh Plains drain that would not otherwise
have come there ; that the Raleigh Plains drain was thereby over-
charged ‘with water ; and that in time of high water in the years
1885, 1886, 1887 and 1889, and in some of those years several times
in the year, the water thus brought down flowed on to and over the
plaintiff’s land, or by raising the general level of the water caused
other waters to flow on to and over the: plaintiff’s tand that would
not otherwise have gone there, damaging the land and crops; and
for the additional waters so brought down the defendgnts provided
no sufficient outlet. ' \

We. are not expected to go behind these findings. The same
facts were substantialiy embodied in the following extract from a
formal statement agreed upon, for the purpose of avoiding a certain
amount of printing, when the case was before the Court of Appeal :

It is now admitted by all parties that the drains so constructed at or after the dates of the
respective by-laws put in, since Number One, have not and never had a sufficient outlet to
drain the plains and carry the waters running down in their courses past the plaintifi’s lands
and other lands in the plains, so as to protect them and the crops thereon from injury, and
that the drains constructed since Number One wgs made have increased the rn\\ of water
brought down

The drainage clauses as now found in the Municipal/Act, R. S.
. . \ ¢
0. 1887,.ch. 184, do not differ in any respect at presegt material
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from those in force when the drains were made. We shall have to

glance, though as rapidly as may be, at some of them.

Section 569 enacts that in case the majority in number of the
owners of the property to be benefited in any part of any township,
etc., petition the council for, 7nfer alia, draining the property (des-
cribing it) the council may procure an engineer or provincial land
surveyor to make an examination of, Znfer alia, the locality proposed
to be drained, and may procure plans and estimates to be made of
the work by such engineer or surveyor, and an assessment to be
made by such engineer or surveyor of "the real property to be
benefited by such work, and if the council is of opinion that the
proposed work or a portion thereof would be desirable the council
may pass by-laws :

1. For providing for the proposed work, or a portion thereof,
being done, as the case may be ;

>

For borrowing on the credit of the municipality the funds
necessary for the work ;

-

3. For assessing and levying on the real property to be benefited
a special rate to pay for the work ;

4 to 21. For purposes which we need not now stop to notice.

Section 570 gives a form of by-law which is recite the prayer of
the petition, the examination by the engineer or surveyor of the
locality to be drained, or as the case may be, his report thereupon,
and the opinion of the council that the work is desirable, and to
enact that the report, plans-and estimates be adopted and the drain
or as the case may be) and the works connected therewith made
and constructed in accordance therewith, and to provide for the
borrowing of the money and the levying of the special local rate.

The by-laws for the construction of these drains followed the
statutory form. The one that related to the

Bell drain has been
printed as a specimen of the whole.

It recited a petition, not for
the draining of a locality in the mode which the council may be
advised by its engineer to adopt, but for a specified work.

Where

f the pro

18, a majority in number of the owners as shown by th

perty hereinafter set forth to be benefited by th

said Township «

last revised assessment roll
construction of the Bell drain, have
f Raleigh praying that the Government d

lrain
closed up at a point east from and near to the outlet of the
1at a tap drain be

titioned the council of th
Number Two !

t}

) Kersey drain, and
constructed from said Government drain Number Two at or near to the line
etween lots 1o and 11 in the 6th and sth concessions to the Raleigh Plains drain

Also, that
drain be closed up west of said proposed drain

# he report of the engineer, also recited, states that he has made
an mstrumental examination over the route of proposed drain, and
reports that the work will comprise the making of a tap drain, etc.,

g
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4

.

etc., adding, ‘‘ The tap drain will greatly benefit lands assessed,"’
and giving estimates, with schedule of lands and roads benefited
whjch are to be assessed for the work.

If the Raleigh Plains drain, into which the council thus, at the
request of William Bell and others the petitioners whose property
was to be benefited, ran the tap drain called the Bell drain, had been
sufficient to carry off the water thus poured into it no harm would
have been done. It was not sufficient, and the consequence was the
flooding of the plaintiff's land which lay beyond the Raleigh Plains
drain.

I am not able to see on what principle the intervention of the
engineer, whose advice as to the propriety of running the Bell drain
into the other seems neither to have bzen asked or given, affects the
liability of the council to the persons, strangers to the work, who
were injured by it. The engineer’s report merely shows how the
waters may most effectually be turned into the Raleigh Plains drain,
and takes no account of what is then to become of them. The
capacity of the Raleigh Plains drain, and of Jeanette's Creek into
which it ran, to receive the waters and carry them to the Thames,
which was the outlet, appears to have been assumed without exam
ination. I do not understand the defendants to contend that upon
any construction of.their statutory powers they had a right to drain
any locality by merély conveying the waters to a lower level, with
out wwiding an outlet by which they would ultimately be carried
to a river or lake. It is plain that the drainage authorized by the
statutes is drainage by way of such an outlet. In the case of Malott

Township of Mersea (1), the question was incidentally discussed
efore the Court of Appeal in 1886. The judgment of that court
does not appear in the reports, but it was before us in Mss. on the
argument of this appeal. The council may have honestly taken it
for granted that the Raleigh Plains drain afforded a sufficient outlet
for the waters brought down by the Bell drain in addition to the
waters with which it was already charged. They may be credited
with having honestly thought so if they gave any thought to the
matter, but all the same they were creating the nuisance from which
the plaintiff’s suffered. They brought the water there without pro-
viding an outlet for it, and it matters little to the plaintiffs whether
that was due to miscalculation, or to the assumption without any
calculation that the drain would carry the water, or even to simple
recklessness. The general rule of law on the subject seems to me
to be well expressed by Mr. Justice Denman in Humphries vs.

190, R, 611
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Cousins (1), when speaking of the right of every occupier of land to

enjoy that land fpgeé from invasion of matters coming from the
o o 8 : ®

adjoining land.

Moreover, he said, this right of every occupier of land is an incident of possession and does

not depend on the acts or omissions of other people ; it is independent of what they may know

or not know of the state of their own property, and independent of the care or want of care

which they may take of it

The divisional court (Denman and Lindley, JJ.,) considered
these rights of an occupier established by the cases of Smith ®s.
Kenrick (2); Baird vs. Williamson (3); Fletcher vs. Rylands (4)
and the older authorities there referred to; 4nd the then recent

; decision of Broder vs. Saillard (5). The first three of these cases

® < were, seven years earlier, commented on by the late Sir Adam
? v Wilson in his judgment in Rowe vs. Corporation of the Township of

:\ Rochester (6), the head note of which case is as follows :

i

The defendants, in ortler to drain a highway, conveyed the surface water along the side of

it for some distance by digging drains there, and stopped the work opposite the plaintiff's
land which was thus overflowed. Held that the defendants were liable

even without any
illegation of negligence

3 The facts which are, thus t';\r,) in discussion resemble those in

4 the case of Coghlan vs. Ottawa (7) where the city corporation,

y adopting an existing sewer as part of the drainage system, connected
with it two others of greater capacity which brought more water

- than the first could carry away, in consequence of which water
escapad and injured the property of the plaintiff. The city was
held liable.

L In Furlong vs. Carroll (8) I had occasion to examine the law
with more particular reference to fire communicated from one man's

j land to that of another man, but the principle of liability is the same
when damages are caused by water. I refer to my judgment in
that case.

% [ shall not refer to further authority on the subject of the
plaintiff's right of action upon the facts as I have stated them,
beyond a quotation, which I may adopt as expressing my own con

k clusion on this branch of the presznt casz, from the language of the

o present Chief Justice of Ontario in McGarvey vs. Strathroy (g).

;r lhe defendants have in the exercise of their municipal powers caused a larger quantity of

¥ vater to flow on the plaintifi’s land to her injury than would naturally have flowed thereon

5 From the early days of our municipal system [ think it has been uniformly held that such

eedings give a cause of action

What I have said with respect to the Bell drain and its effects

2 C.P.D. 239, 244 2 Ch. D. 692
3) ‘2C.. K 81 (6) 29 U, C. Q. B. 590
15C. B.N. 8§ 1 Ont. App. R. 54
(4) 3H. & C. 774; L. R. 1 Ex. 265 5) 70nt. App. R. 14
L. R.3H, L, 330 (9) 10 Ont. App. R. 631, 635
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applies equally to the various other drains that discharge into and
overcharge the Government drain Number One.

The common law right of the plaintiff against these defendants
has not, in my opinion, been taken away by anything in the statute.

The argument to the contrary is that when drainage works are
authorized by a by-law passed in accordance with the statute the
corporation incurs no liability to an action for damage caused by the
work unless there has been negligence in the execution of it, but
that if damages are claimed the procedure to recover them must be
by arbitration. The’question is not the soundness of the principle
thus relied on, which may bz conceded, but its bearing upon the
facts of the case. 'The provision of the statute which enables dis-
putes to be settled by arbitration dozs not of itself cut off the remedy
by action when, as in this case, the right infringed is a common law
right and not one created by the statute ; but if the act that injures
you can bz justified as the exercise of a statutory power you are
driven to seek for compensation in the mode provided by the statute,
or if (as has sometimes happened) no such provision is made you
are without remady. But the justification, if otherwise capable of
being established, may be displaced, and the right of action main
tained, by proof of negligence which caused the damage. The law
is stated in terms at once comprehensive and concise in a passage
which I shall read from Lord Blackburn's judgment in Geddis vs.
Proprietors of Bann Reservoir (1).

For I take it, he sa vithout giting cases, that it is now thoroughly well established that
no action will lie fo r that which the legislature has authorized, if it be done without
negligence, although it does occasion damage to any one ; but an action does lie for doing that
which the legislature has authorized if it be done negligently And I think that if by a rea
sonable exercise of the powers, either given by statut: to the promoters, or which they have
at common law, the damage could be prevented, it is, within this rule negligence’ not to
make such reasonable exercise of their powers

[ do not doubt that the learned Chief Justice of Ontario correctly
applied this principle to the statute before us, considered with refer-
ence to the general scope of the drainage provisions, when he said
in this case :

[ am of opinion that a corporation, adopting and carfying out a drainage scheme duly
present=d t) them by a surveyor under the stituts cannot be held responsible in damages

because the scheme may prove erroneous and ineffizient in some important particular, e.g
the not providing a sufficient outlet for the waters which it is designed to carry off I'hey are

held responsible by action for negligence in the execution of the work ; but having duly
executed it according to its provisions it is not negligence in them that it turns out to be
wholly inefficient or useless

In other words, the statute does not make them responsible for the errors or unskilfulness

of the drainage scheme duly adopted by them

But I do not think the facts bring this case within the rule so

App. Cas. 430, 45
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enunciated. ‘The council has obviously a discretion to exercise with
regard to the adoption, rejection, or modification of any projected
scheme of drainage. The initiative is taken by the owners of real
property who may petition for the execution of the kind of work
they desire, within the classes enumerated in secticn 56q, some of
which works do not, while others do, involve th= diversion of waters
from their natural channels. The petition may be for the deepening
or straightening of any stream, creek or water:>urse, or for the
draining of property (describing it), or fcr the r:moval of any
obstruction which prevents the free flow of the waters of afiy stream,
creek or watercourse, or for the lowerinz of the waters of any lake
or pond for the purpose of reclaimingz floodzd land or more easily
draining any lands. The council on receiving the petition may pro
cure an engineer or surveyor to make an examination of the stream,
creek or watercourse, or of the lake or pond, or of the locality pro
posed to be drained, and may procure plans and estimates to be
made of the work by the engineer or surveyor, and an assessment of
the property to be benefited ; and then, if of opinion that the pro
posed work, or a portion thereof, would be desirable, may pass the
by-law.

To what extent or upon what information the discretion of the
council as to the adoption of the report of the engineer is to be
exeggeised we need not exhaustively consider. They must at least be
satisfied that the scheme is one which the statute authorizes. When
the drainage of described property is to be undertaken it is the clear
intention of the statute that the waters shall be carried to some river
or lake, or to a waterway by which they may reach that destination
Large powers are given to engineers and councils with the object of
securing in every case a proper outlet. The corporation may not be
responsible for the mistake of an engineer respecting the sufficiency
of the outlet designed or selected by him, but the report and plans
which may be procured for the Information of the counecil, when the
drainage of a described area is proposed, would be incomplete if they
did not indicate an outlet which, in the judgment of the engineer,
was sufficient.

We know from the Bell drain by-law, which is before us as a
specimen of the by-laws relied on, that the petition, though it may
have been practically sufficient, was not in terms for any of the works
specified in section 569, inasmuch as it asked, not for the draining of
certain lands, though that was really the object aimed at, but for
doing specified work, viz.: making a tap drain from one existing
drain to another ; and we know further that the engineer's report

s
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merely set out the works that would be required in order to turn the
waters from the one drain to the other. We cannot say, from any
thing that is before us, that the council acted upon any skilled advice
of the engineer as to the sufficiency of the Raleigh Plains drain as
an outlet for the water proposed to be diverted into it.

Similar remarks may be made concerning the overcharging of
Government drain Number One.

I am of opinion that these drainage works cantfot properly be
held, under the circumstances, to be such a reasonable exercise of
the statutory powers of the council as to free the municipality from
actions for damages for injuries caused by the waters, but that the
action can be maintained on the grounds stated in the passage I have
quoted from the judgment of Chief Justice Hagarty in McGarvey
vs. Corporation of Strathroy (1).

I am further of opinion that it was undoubted negligence to
discharge the waters collected from the areas newly drained into the
inadequate waterways, called the Raleight Plains drain and Govern-
ment drain Number One, without examination of their condition and
capacity.

On these grounds I think the judgment of the court of first
ning the award of damages for flooding the lands

instance, sust:
occupied by the plaintiff, was correct.

[ have
relates to th

10w to consider the other branch of the case, which
embankment on the west side of Government drain
Number Ong, which embankment constitutes the travelled part of
the road allo\vance along which the drain is constructed.

[t is founN as a fact that the earth taken from theé drain when it
was first dug was thrown upon the road so as to form this embank
ment as part of the plan of the drain, and not merely by way of
making a better road. The.embankment has been worn down and
perhaps washed away in some places, permitting water to run over
which ought to have been kept in the drain. In the High Court a
writ of mandamus was awarded to compel the corporation to restore
the embankment to its original height, by way of enforcing the duty
cast *‘upon the municipality to maintain the drain.. The drain is
wholly within the municipality in which it is commenced, and does
not benefit the lands or roads in any other municipality. Sec. 586
declares that it shall be the duty of the municipality making *‘ such
a work "’ to preserve, maintain and keep in repair the same at the
expense of the lots, parts of lots and roads, as the case may be, as
agreed upon and shown in the by-law when finally passed.

1) 10 Ont. App. R. 631, 635.
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The question whether the duty of keeping in repair drains
which do not extend into, or benefit, the lands or roads of another
municipality is created by this section 586, or by section 583, is of
importance, because section 583 gives the right to a mandamus to
compel performance of the duty it imposes only after a reasonable
notice to repair, and also, as I read it, makes the notice essential to
the liability of the munjcipality to pecuniary damages for injuries
caused by neglect or refusal to repair, while section 586 is silent on
those .\lll)jL-(,‘tS.

Section 583 1s wide enough in its terms to include both classes
of drains, those extending into or benefiting more than one munici-
pality and those to which section 586 relates. The language is:—

After such work is fully mhde and completed it shall be the duty of each municipality, &c

““such work "’ ? I understand those words
We find the

What is meant by
to mean any of the works authorized by section 569.
same expression in section 586 which commences thus :

In any case wherein after such work is fully made and completed, the same has not been
mtinued into any other municipality, &c

In both sections the term ‘‘ such work '’ means the same thing,
and that is, as seems to me very evident, any work done under
section 569.

Section 583 casts upon each municipality the duty of preserv
ing, maintaining, and keeping in repair the work within its own
limits, either at the expense of the municipality or parties more
immediately interested, or at the joint expense of such parties and
the municipality, as to the council upon the report of the engineer
or surveyor may seem just. Now, this discretion as to the appor
tionment of the cost of maintenance and repair was not considered
necessary in the case of works that were entirely local in their effect
as well as in their situation. Section 586 accordingly declares by
whom the expense of maintaining works of that class is to be borne,
giving the council no discretion in the matter.

The office of section 586 I take to be not to impose the duty or
declare what shall be the consequence of neglecting it,—those things
being already done by the earlier section,—but to declare at whose
cost the duty is to be performed. In the case of White vs. Gosfield

1), in the Court of Appeal, I gave my reasons for so reading the
statutes as they stood at the date of that decision, and I do not
think the effect of the clauses as now found in the R. S. 0., 1887,
even with a slight amendment made in 1889, is different from what

(1) 10 Ont. App. R. 555

43
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I then considered it to be, notwithstanding some ambiguities that waters 1
have been allowed to creep in. The most serious of these ambi
guities occurs in sub-section g of section 569, in the last part of the

been do1

drain, th
sub-section, which represents an amendment made in 86 (1). If = carry off
[ am right in my understanding of the effect of those sections 583 % 583 does

and 586, the provision of sub-section g to which I refer may perhaps question.

fail in its intended effect, while, if I am wrong, an unexpected and 8 . Inn
not very creditable anomaly will appear. It would have to be held W of the E
' that a person complaining of the want of repair of a drain lying @ appeal sh
wholly within his municipality is free from the restrictions prescribed @ writ of m
1 for his neighbdeg whose drain is in all respects like the other, but F I thi
happens 'tu%i{é;ﬁ:t_wnlr land across the township line, while the 3 the Cour
first has nbt leﬂli;éﬂcct.
No such aif*aMomaly can have been intended, nor does it, in my &
opinion, arise upoti_the propar reading of the statute. \
f The duty to repair thus arising under section 583 the plaintiffs 2
" are not entitled to their mandamus unless they gave a reasonable
notice to repair as required by that section. I cannot agree with the .
learned arbitrator that the notice given in 1883, and which was at - Saad '\”":\
that time complied with, whether sufficiently or not, can support k. oF
the claim now pressed, and I agree with the Court of Appeal that "
the mandamus ought not to have been ordered. Other objections to Matt
the writ, or to the terms of the order granting it, I need not consider. contendec
Section 583, as I understand it, further makes the notice a 3 should be
necessary preliminary to, the liability of the municipality to pecuniary by the st
* damage to any person who or whose property is injuriously affected | consolidat
by reason of neglect or refusal to repair according to the notice, but '_ the Munic
this does not, in my opinion, affect the right of the plaintiff to the in the Re
damages now awarded to her. B by-laws p:
The work of preservation, maintenaitce and keeping in repair, | adopted |
under sections 583 and 586 includes (by the express terms of those \1“1“‘“" tf'
sections) the deepening, extending or widening of a drain in order “m_h“r”‘”]
to enable it to carry off the water it was originally designed to carry B ACuion onl
off. A fortiori the duty to maintain according to the original plans @ of such w
and dimensions of the drain is to enable the drain to carry off the R A e
\ waters it was originally designed to carry off. But this Government . 8 3‘:”"“' [hf'
‘ drain Number One, which is a work to the cost of which the plain b Hf“ chgh
| tiff contributed, was not originally designed to carry off the waters "m‘.\“i' an
‘ E that in later vears were turned into it. 'T'hos: are the waters which,  Omissions

cipality is
Iw‘il]il}', a

if I correctly understand the findings, over »wed from the drain.
The duty of the council towards the plaintiff was to prevent those

. scheme p1
1) 49 S 37 8. 31
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waters from injuring her land. Whether or not that could have

been done by clearing out or enlarging or otherwise repairing the

"‘ drain, the purpose of the repairs not being to enable the drain to
1 carry off the waters it was originally designed to carry off, section
;{ 583 does not stand in the way of the recovery of the damages in
i}l question.

¥ In my opinion the appeal should be allowed and the}judgment
% of the High Court restored as to the award of damages, and the
:% appeal should be dismissed as far as it asks for a restoration of the
& writ of mandamus.

I think the plaintiff should have her costs in this court and in
the Court of Appeal.

i

Appeal allowed with costs.

A\RGUMENT OF
OF THE PRIVY COUNCIL, REPORTED IN LAW REPORTS
APPEAL CASES, 1893, PAGE 540.

Matthew Wilson, Q.C.«{Ontario), and Avory, for the appellant,
contended that the decree of the Court of Appeal was right and
should be restored. The drainage works in question were authorized
.0 by the statutes, viz., Ontario Drainage Act (36 Vic. ch. 38), now
consolidated in the Revised Statutes of Ontario, 1887, ch. 36, and
® the Municipal Act (46 Vic. ch. 18), now amended and consolidated
in the Revised Statutes of Ontario, 1887, ch. 184, and by certain
B by-laws passed thereunder. The council of the municipality merely
adopted plans and specifications of an officer designated in the
statute to make the same ; and after such adoption passed a by-law
authorizing the work so particularly located and laid out. Such
88 action on its part cannot constitute negligence. Nor can the doing
B of such work so authorized constitute negligence ; and accordingly

i any person whose property is injuriously affected thereby must
follow the provisions of the statute when he claims compensation.
The engineer or officer designated by the Act is a quasi-judicial

¥ officer, and not a servant of the nllhnicip;xlity for whose acts and
omissions it is in any way responsible. The function of the muni-
cipality is to decide whether a scheme of drainage is desirable in the
locality, and not as to the particular plans or the merits of the

scheme put before them by the statutory officer. Reference was

COUNSEL AND DECISION OF JUDICIAL C(l.\l.\ll'l"l‘l-'.l'f.‘."
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made to Hopkins vs. Mayor, etc., of Swansea (1) ; President, etc.,
and Ratepayers of Colac vs. Summerfield (2); Misener vs. Town-
ship of Wainfleet (3); Re Clark and the Corporation of Howard
(4); Beven on Negligence, pp. 222, 225, 235; Cowley vs. New-
market Local Board (5), on which latter case it was contended that
the municipality was not liable to maintain Number One drain or
the embankment beside it as part of the drainage scheme, that its
duty, if any, was as a road authority, and that for non-feasance no
action lay. See also Mayor, etc., of Montreal vs. Brown (6). The
sole remedy, if any, under the circumstances, accrued to the respond-
ents was by arbitration under the Ontario Drainage Act, and the
Municipal Act (R. S. O.), ch. 36, ss. 31 (3), 61; ch. 184, s. 483.
Under the Acts a reasonable notice to repair was a condition pre-
cedent to imposing upon the appellant any liability to the respond-
ents so to do ; whether that liability was enforceable by action or by
arbitration. The Court of Appeal was right in holding that no such
notice had been given. Such reasonable notice (see section 583,
sub-section 2) was also a condition precedent to any right to pro-
ceed against the appellant either by action, mandamus or arbitration.

H. T. Scott, Q.C. (Ontario), and William Douglas, Q.C. (On
tario), for the respondents, contended that the judgment of Ferguson,
J., was right, and should be restored. The negligence complained
of was that the municipality constructed a large number of drains,
and made no outlet for the water brought down thereby from lands
on a higher level than that of the respondents, so that the respond-
ents’ lands were overflowed and their crops destroyed. In so doing
the municipality alleged that it was acting under sections 569, 602,
of the Revised Statutes of Ontario, ch. 184. The water was not
surface water, which would naturally have overflowed the respond
ents’ lands, but was brought thereon by the appellant’s system of
draining the higher lands, in which it persisted, although there was
nothing to prevent it from providing a proper outlet for the waters,
and so avoiding injury to the respondents. This was the damage
complained of, and the negligence alleged was the making no outlet ;
the mandamus sought was for the purpose of restoring the embank
ment which had been swept away by the water brought down by
these drains. The evidence showed that it was quite possible for
the appellant to have constructed its drains without injuring the
respondents, and that the injury was caused by negligence. The
powers given by the statutes were discretionary and permissive, and

(1) 4 M. & W, 621, 640 (4) 14 Ont. Rep. 598, 606

(2) [1893] A. C. 178 5) [1892] A. C. 345.
(3) 46 U. C. Q. B. 457 (6) 1 App. Cas. 384

not imp¢
under th

e A

port of t
their pra
plans anc
tion wou!
would he

conseque

province

R

o

was actic
negligenc
ately cauy
B case —tha
to arbitr:
V. under the

Wils

1393.

& by

Lord
i action suy¢
: damages
H(‘(‘H]);lliul
B for a man
The/
they lt)(;k
by arbitra
With
instance. 1
matters in
County of
and viewe:
elaborate 1
T]Mir' I,(lr(
terms of
pality fron
their 1)1(';1(:
Motio
confirm th
confirmed
favor of t



dent, etc.,
vs. Town-
f Howard
vs. New-
'nded that
le drain or
e, that its
asance no
(6). 'The
e respond-
t, and the
34, S. 483.
lition pre-
: respond-
tion or by
it no such
ction 583,
‘ht to pro-
rbitration.

R.C. (On
Ferguson,
omplained
of drains,
rom lands
e respond-
n so doing
i 5§69, 602,
'r was not
e respond
system of
there was
1€ waters,
1e damage
no outlet ;
> embank
t down by
yssible for
uring the
1ce. The
ssive, and

SR g vk

2%
=

a5

SRt
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not imperative or compulsory. It was the duty of the appellant
under the statute to exercise its own judgment on the plans and re-
port of the engineer, if not as to its scientific details, at least as to
their practical result and consequences. It was its duty to remit the
plans and report to the engineer to be revised, so that their execu-
tion would not occasion injury to the respondents. In that way it
would have controlled the mode of construction with reference to
consequences, without interfering in those details which it was the
province of the engineer to decide upon ; and its omission so to do
was actionable negligence. The respondents’ right of action for
negligence is distinct from that of compensation for injuries legitim-
ately caused by works authorized by statute. Their remedy in such

case—that is, for the consequences of negligence—was not limited
to arbitration. Nor is a notice in writing a condition precedent

under the statute to an action of that character.

~

Wilson, Q. C., replied. :
[
1893. Aug. 3. The judgment of their Lordships was delivered

')_\ \‘

Lord Macnaghten :—The respondents who were plaintiffs in the
action sued the municipality of the Township of Raleigh, claiming
damages for injury caused by flooding to certain, lands in the
occupation of the respondent Sarah Ann Williams, and also asking
for a mandamus to prevent recurrence of the injury.

The/ municipality pleaded various defences, and among others
they to6k the objection that the plaintiffs ought to have proceeded
by arbitration and not by action.

Without determining this point the learned judge of first
instance. by consent of the parties referred to the action and the
matters in dispute to Mr. Bell, the judge of the County Court of the
County of Kent. Mr. Bell heard evidence at considerable length
and viewed the premises on two occasions. He made a careful and
claborate report and determined the action in favor of the plaintiffs.
Their Lordships may observe in passing that there is nothing in the
terms of reference or in the reference itself to preclude the munici
pality from relying upon any of the defences which they raised in
their pleadings. -

Motions were made on the one side to vary and on the other to
confirm the report. On the 4th of September, 1890, Ferguson, J.,
confirmed the findings of fact of the referee and gave judgment in
tavor of the plaintiffs for $850, the amount found by the referee,

iepoiierraibon s~y
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w©
and awarded a mandamus,. which was neot, however, to issue until

further order on a subsequent application.

From this judgment the municipality appealed. On the 3oth of
June, 1891, the Court of Appeal unanimously reversed the decision
of Ferguson, J., and dismissed the action. The plaintiffs then
appealed to the Supreme Court, who on the 28th of June, 1892,
allowed the appeal with costs and restored the judgment of Fergu
son, J., except so far as it awarded a mandamus. = As regards this
part of the relief sought by the action, the view of the Supreme
Court, in which their Lordships concur, was that the plaintiffs were
not in a position to claim a mandamus because they had not given
the notice prescribed by the statute under which they were pro
(‘c(‘(ling.

. The municipality obtained special leave to appeal to Her
il Majesty in Council on the ground that the appeal involved serious
questions of public importance depending on the true construction of
| the Ontario Statute relating to the powers and duties of municipali-

ties.

These statutes have from time to time been re-enacted with
amendments. The Municipal Institutions Act of 1873 (36 Vie. ch.
48), which itself was a Consolidation Act, was followed by the Con-
solidated Municipal Act, 1883 (46 Vic. ch. 18). Then came the
Municipal Act of 1887 (R. S. O. ch. 184), and that again has been
superseded by the Comsolidated Municipal Act, 1892 (55 Vic. ch.
42). For the purposes of this judgment it will be convenient and
sufficient to refer to the Act in the Revised Statutes.

For the purposes of this appeal their Lordships are of opinion
that the findings of fact of the referee which have been confirmed by
the Supreme Court must be accepted as conclusive.

The lands alleged to have been injured are situated in Raleigh
near the River Thames, in a low-lying district known as the Plains.

The injury of which the plaintiffs complained was alleged to
have been occasioned substantially by two causes—(1) the neglect
of the municipality in breach of their statutory duty to repair a
drain known as Government drain Number One, and (2) the negli-
gent construction by the Corporation of another drain known as the
Bell drain.

: It appears to their Lordships that these two matters of complaint
| give rise to distinct considerations and must be dealt with separately.
‘ Government drain/Number One was the first drainage work in
the district now krown as the Township of Raleigh. It was con-
structed by the Government before the municipality of the township

RS s

£
g

was 11
runnin

X yice
\ Erie,

Thame
was c(
easterl
Towns
ending
12 in
situate:
taken
thrown
order t
flowing
escapin
Al
«n
properl
embank
An
of the ¢
drains 1
of wate
reportec
"I
to becor
that par
Railway
with gr:
much di
five yea
that as t
over plal
much in
The
N iy
westerly
have the
up as afe
been ma
foresaid



issue until

the 3oth of
1e decision
ntiffs then
une, 1892,
:of FL'!‘}(H
egards this
e Supreme
ntiffs were
not given
were pro

al to Her
red serious
truction of
nunicipali-

acted with
36 Vic. ch.
y the Con
came the
1| has been
5 Vic. ch.

enient and

of opinion
ifirmed by

in Raleigh
‘he Plains.
alleged to
he neglect
D repair a
the negli
ywn as the

complaint
ieparately.
e work in
t was con-

» township

i WILLIAMS VS. TOWNSHIP OF RALEIGH.

4 was incorporated. It may be described shortly as a straight cut
" | running from the comparatively high ground bordering on Lake
= \ Erie, which is the southern boundary of Raleigh, to the River

§  ’Thames, which is its northern boundary. The referee found that it

]

J

q ending in the Ri\'@ Thames and lying immediately east of lot No.

; 12 in the fourth concession (in which lot the plaintiffs’ lands are

situated ), and he found and reported—
3 “’T'hat as a part of the plan or scheme of said drain the earth
_; taken thereout was to be thrown up (and as a matter of fact wag
® thrown up) on the west side of said drain as an embankmer
B order thereby to prevent the water from said drain and thg&
flowing into it from the easterly or south-easterly direg
escaping westward on to the lands of said plaintiffg.

And he found and reported—

““That it was the dutgof sagid”defendants to keep said drain
properly cleaned out and frée from obstructions, and to keep said
embankment in a fit and pmpc\con(liti(m."

And then, after finding :111(1\(cp(ﬁjting that after the completion
of the said drain the defendants had’constructed a number of other

on from
others.”’

®  drains leading into it and thereby brought down immense quantities
i of water far beyond its capacity to carry off, the referee found and
S I‘c]mrlc(l .

:‘L ““That said drain Number One has been allowed and permitted
g to become and has become and now is, through the sixth, fifth and
8 that part of the fourth concession lying south of the Grand Trunk
4 Railway, badly filled up with earth and silt and badly overgrown
% with grass and willows, and that its capacity has thereby become
£

much diminished and impaired, and is not and has not for the past
five years been one-half of what it was when first completed, and
that as the result of this condition and overflow of water on to and
over plaintiffs’ said lands, the damage and injury thereto has been
much increased.”’

3 The referee also found and reported

3 ““That the defendants have not kept the embankment on the
= westerly side of said Number One drain up to its original height, nor
have they kept it up to the height that it was after the earth thrown
up as aforesaid had.become firm and settled, and when breaks have
been made in the said embankment by the water overflowing as
foresaid the defendants have permitted these breaks to remain for a

49

was constructed in the years 1870 to 1873 inclusive along the
easterly side of the road allowance between lots 12 and 13 in the
Township of Raleigh, commencing in the rear of the Lake lots and

—
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long time wholly unrepaired, :111(1/\\"hcn repaired they were repaired
in an inefficient and inadequate manner apd still left lower than the
road-bed on the north-west or south-e4st of said breaks, thereby
enabling or permitting water to escape on to and to flow over the
plaintiffs’ said land, and damage and injure the crops thereon that
would otherwise have been carried down Number One drain to the
River Thames.”

The Municipal Act in express terms imposes upon every muni-
cipality the duty of preserving, maintaining, and keeping in repair
drainage works within its own limits, and that whether the drainage
work is a work constructed by the municipality or a work con-
structed by the Government before the'municipality was incorporated
(sections 583,586, 587, 589). Sub-section 3 of section 583 declares
that the deepening, cx_lcuﬂing, or widening of a drain in order to
enable it to carry off the water it was originally designed to carry off
is to be deemed to be a work of preservation, maintenance, or keep-
ing in repair, within the meaning of the section. Section 583 seems
to apply when the drainage work is carried into or benefits lands in
two or more municipalities. Section 586 seems to apply where the
work and the lands benefited are within the limits of one and the
same municipality, as is the case in the present instance.

It was not disputed, and their Lordships see no reason to doubt,
having regard to the purview of the Legislature of Ontario in the
Municipal Act, and the language there employed, that an action for
damages against the municipality lies at the suit of dany person who
can show that he has sustained injury from the non-performance of
this statutory duty. But it was argued that sub-section 2 of section
583 makes a notice in writing a condition precedent to the bringing
of an action either for a mandamus or for damages. It was said
that the present case falls under section 583. Their Lordships think
that it falls under section 586. But even so, it may be contended
that sub-section 2 of section 583 must be treated as applying also to
section 586. Their Lordships are disposed to think that this view is
probably correct, though singularly enough section 586 repeats sub-
section 3 of section 583 and does not repeat sub-section 2.

Sub-section 2 of section 583 is in these terms :

“ Any such municipality neglecting or refusing so to do upon
reasonable notice in writing being given by any person interested
therein, and who is injuriously affected by such neglect or refusal,
may be compellable by mandamus to be issued by any cofirt of com-
petent jurisdiction, to make from time to time the necessary repairs
to preserve and maintain the same, and shall be liable for pecuniary
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damage to any person who or whose property is affected by reason
of such neglect or refusal.”

[t seems to their Lordships most reasonable that no action
should be brought for a mandamus to compel a municipality to
execute repairs until after notice in writing has been given to them.
But it would be very unreasonable to enact that a municipality is
bound to repair all drainage works within its limits, and at the same
time to say that a municipality is not to be liable for any breach of
that statutory duty, however gross the breach may be, unless pre-
vious notice in writing is given. Damage by floods for the most
A man'’s property may be entirely
ruined before it is possible for him to give any notice to the munici-

part is sudden and unexpected.

pality, and yet if the contention of the appellants is correct he would
be left without remedy ; for there is no provision for arbitration in
the statute relating to such a case. Thernge are two arbitration clauses
in the Municipal Act providing for compensation to lands injuriously

affected (sections 483 and, 591). But section 483 only applies to

from the exercise of the munici-
pality’s statutory powers, and section 591 applies to
alleged to have been done

damages ‘‘necessarily resulting’

damages
““in the construction of drainage works
or consequent thereon.”’

It seems to their Lordships that the reference to damages in
sub-section 2 of section 583 was probably inserted in order to pre-
serve the right of the applicant to damages during the currency of
the notice and the construction of the required repairs, and to
negative the possible contention that his remedy against the muni-
cipality would be exhausted by obtaining a mandamus.

However this may be, their Lordships do not think that the
language of sub-section 2 of section 583 is so clear as to take away
the right to bring an action for -damagges without notice—a right to
which a person injured as the plaijitiffs in this case have been
injured would prima facie be entitléd. So far, therefore, as relates
to the damage occasioned by the overflow which might have been
prevented if Government drain Number One and its embankment
had been preserved, maintained, and kept in repair, their Lordships
are of opinion that the plaintiffs are entitled to-maintain the action,
and they do not think that this right is prejudiced or affected by the
fact that the municipality have poured into Government drain Num-
ber One excessive quantities of water by means of other drains con-
structed under by-laws duly passed. It may be, and perhaps it
ought to be, inferred from the referee’s report that there was at
times some overflow from the latter cause, which, even if the drain
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and embankment had been preserved, maintained, and kept in repair,
would not have been prevented. But this in their Lordships’
opinion can make no difference as to the duty of the corporation to
keep the drain in such a state as to carry off in relief of the plaintiffs’
land all the water which it was capable of carrying off as originally
constructed, nor as to the plaintiffs’ remedy by action for the damage
which (as the report expressly finds) was caused by the non-per-
formance of that duty. It is not necessary to determine the question
whether the municipality under the circumstances are bound to
deepen or widen Government drain Number One in accordance with
sub-section 3 of section 583.
The case as to the Bell drain stands on a very different footing.
The finding of the referee as regards the Bell drain is in'these
words :
““I do further find and report, that by the construction of the
Bell drain by the defendants in the year 1884, and particularly by
the construction of an embankment on the westerly side thereof
(and I find the construction of the said embankment to have been a
part of the plan of the said Bell drain), a large body of water was
brought down to the drain known as the Raleigh Plains drain that
would not otherwise have come there, and that the Raleigh Plains
drain was thereby overcharged with water, and that in time of high
water every year for the past five years (except the year 1888), and
in some of these years several times in the year, the water thus
brought down has flowed on to and over the plaintiffs’ land, or by
raising the general level of the water has caused other waters to flow
on to or over the plaintiffs’ said land, that would not otherwise have
gone there, and the plaintiffs’ said land and crops have thereby been
injured and damaged every year for the past five years (except the
year 1888)." )
It appears that the Bell drain was constructed under a by-law
duly passed. It was therefore constructed under the statutory
powers of the municipality, and not the less so because it has in the
result injuriously affected the lands of the plaintiffs. The statute
itself clearly contemplates that a drainage work which benefits
certain lands may injuriously affect others. For any damage
from the dxercise of the statutory powers

’y

‘“ necessarily resulting
of the municipality (section 483), gnd for any damage done to the
plaintiffs’ property ‘‘in the construption of drainage works or con
sequent thereon’’ (section 591), 'the plaintiffs must seek their
remedy by arbitration. So far the action is incompetent.

It was argued on behalf of the respondents that if a (1r:‘inugr
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work constructed under a by-law duly passed turns out in the result
not to answer its purpose by reason of the insufficiency of the outlet,
or by reason of some other defect which a competent engineer ought
to have foreseen and guarded against, or if the result of a drainage
work is to damage a person’s land by throwing water upon it which
would not otherwise have come there—that is actionable negligence
on the part of the municipality. This argument in their Lordships’
opinion is wholly untenable. On the other hand, their Lordships
do not agree with the argument of the appellants that municipalities
are helpless instruments in the hands of the engineers they employ.
They cannot indeed modify the engineer’s plan themselves. That
is no part of their business. But they may return the plan for
amendment if they think that it is not desirablg in the shape sub-
mitted to them. If, however, acting in good faith, they accept the
engineer's plan and carry it out, persons whose property may be
injuriously affected by the construction of the drainage work must
seek their remedy in the manner prescribed by the statute.

Their Lordships regret that they are unable to affirm the judg-
ment of the Supreme Court in all respects, because they cannot help
seeing that the plaintiffs have been seriously injured by the con-
struction of the Bell drainy as well as by the breach of the statutory
duty imposed upon the municipality. As far as the evidence goes
there is no reason to suppose that the municipality would have been
able to cut down the damages if the respondents had proceeded by
arbitragion. There is nothing whatever to suggest that the lands of
the plaintiffs have been benefited in the slightest degree by the Bell
drain.  And although their Lordships are of opinion that the appel
lants have not waived their right to insist upon arbitration as regards
the Bell drain, they think that the appellants ought to have insisted
upon the question as to the competency of the action being deter
mined before the matters in dispute were referred to the county
court judge. /\

In the result their Lordships will huthbly advise Her Majesty
that the order of the Supreme Court ought/to be discharged, except
as to costs (with which their Lordships do not propose to interfere),
and that the order of the Court of Appeal and the judgment of
Ferguson, J., ought also to be discharged, and that it should be
referred back to the county court judge to determine the amount of
damages occasioned by the overflow from Government drain Num-
ber One, and that the action as regards the Bell drain ought to be
dismissed without prejudice to any claim on the part of the respond-
ents to have the amount of the damages to their property occasioned

SRS ——
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LR apevs

by the construction of the Bell drain and consequent thereon

' é determined by arbitration, and that the further consideration of the
. L)
i action should be reserved. 5
i o . . 4

i I'here will be no costs of this appeal. R S.
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HARWICH VS. RALEIGH—TILBURY EAST VS. RALEIGH.

HARWICH 75, RALEIGH—TILBURY EAST 75. RALEIGH.

R. S. 0. (1887) Cap. 184, Secs. 585 and 590 Considered—Distin-
/ 295 "]
guishing Assessments.

A single assessment for one entire scheme made up partly for work that should be done under

Section 585 and partly for work under Section 590 is void, where it appears that one element
of the assessment is not warranted

October 3rd, A. D. 1891. B. M. Brirron, Q. C., Referee.

This is an appeal, first, by the Township of Harwich, and, sec-
ondly, by the Township of Tilbury East, against the report, plans,
specifications and estimates made by Richard Coad, Esquire, P.L.S.,
bearing date the 18th day of May, A. D. 1891, for deepening, widen-
ing, extending and otherwise improving the Raleigh Plains drain
and outlet thereof.

Pursuant to appointment made by me, court for the trial of this
case was opened at the Court House, in the Town of Chatham, on
Thursday, the 24th day of September, A. D. 1891, at 10 o’clock in
the forenoon, and all the parties were represented by their respective
counsel.

Mr. Wilson, Q. C., and Mr. Rankin appeared for the Township
of Harwich, and Mr. Pegley, Q. C., for the Township of Tilbury
Fast, and Messrs. Houston and Scane for the Township of Raleigh.

Service of the notice of appeal was admitted. The report and
the by-law provisionally adopted by the Township of Raleigh were
put in and admitted by counsel for the Townships of Harwich and
Tilbury East. Publication of the provisional by-law was admitted.

Counsel for the Township of Raleigh stated that under the
decision lately given by the Court of Appeal in *‘ Orford vs. How-
ard,” the report and by-law could not be upheld under sections 569
and 585, or any section of the Municipal Act other than section 590,
and only under the second part of that section, but it was contended
by the Township of Raleigh that the report and by-law could and
ought to be held valid under the second part of section 590.

It was then admitted for the sake of argument by counsel for
Harwich and Tilbury East, but the admission to be only on this
branch of the case and without prejudice to said townships giving

evidence if necessary as to the facts of how and under what circum-
stances the water flows from Harwich and Tilbury East upon
Raleigh, if it does so flow.

The plans and profile and specifications were then put in and
admitted.

R ——
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The case was argued by counsel upon the facts before me, as
above stated.

I am of opinion that the report of Richard Coad, Esquire,
appealed against and the by-law provisionally adopted by the Town-
ship of Raleigh cannet be sustained.

I have simply to consider whether or not the Township of
Raleigh is authorized by section 590 to do the work and enforce the
assessment according to the report against the Townships of Har-
wich and Tilbury East, and I think the Township of Raleigh is not
so authorized for the following reasons :

The circumstances under which Mr. Coad made his report are
all set out in the first six paragraphs of the preamble to the by-law
in question.

Mr. Coad made his report—it is full and complete and exhaus-
tive in reference to the work as stated in the first paragraph of that
report.

The scheme was a large work to be done by Raleigh and to cost
according to the report $59,000.

I have carefully read the report, and can find in it no work,
that can properly he called work, to be done under latter part of
section 590, except so far as such work would be included in the
much larger work, namely, that of deepening, widening, extending
and otherwise improving the Raleigh Plains drain and the outlet
thereof, and for deepening and \\'i(lcnixig part of the Number Two
Government drain. i

This large work is not authorized by section 590, but it is
authorized by section 585.

I am therefore of opinion, without considering or deciding any
other point raised by the appealing townships, that this assessment
being single in respect of one entire scheme and made up partly for
deepening, widening, extending and otherwise improving existing
drains, and partly for other purposes—partly for work that should
be done under séction 585 and partly for work under section 590
i.\ \")i(l.

This case, in my view, falls directly within the language of Mr.
Justice Osler in ** Orford vs. Howard,’' lately decided in the Court
of Appeal. Mr. Justice Osler says in that case : ‘

‘* Assuming that there is evidence that might have justified the
‘“engineer in reporting and the arbitrators fn confirming the report
‘“in respect of a drain constructed for the purpose of carrying away
““from land in Howard water which Orford had within the meaning
‘“ of section 590 caused to flow, yet the assessment being single in
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‘respect of oné entire scheme, but made up partly for benefit, partly
“for outlet and partly for relieving lands injured by water cast upon
“them by Orford, and no distinction being made as to lots assessed
‘ for benefit, injury or outlet, I think the whole must fail, when it
‘is shown that one element of the assessment, that, viz., for outlet,
‘made under the first part of section 590, is not under the circum
‘stances warranted by that section.”’ ,

It seems quite clear here that several items of the assessment
are not for purposes to which section 590 refers, and as it is conceded
that the assessment must stand, if at all, under section 590, I think
it can not stand.

I therefore allow the appeal of the Township of Farwich and of
the Township of Tilbury East.

And pursuant to the power vested in me by section 3 of ‘‘ The
Drainage Trials Act, 1891,”” I decide that the Ly-law provisionally
adopted by the Township of Raleigh on the second day of June,
A. D. 1891, is invalid, and I order that the same be quashed.

Upon the question of costs I feel some difficulty in this case.
Generally the successful party should get costs, but it must be borne
in mind that the case is before me without having all the evidence
that the different townships could offer. If all the evidence were
taken, it is possible that upon some of the objections taken by
notice of appeal the costs would go against appealing townships. I
know that the members of municipal councils have onerous duties to
discharge, and in attempting to provide for the proper drainage of
townships under the clauses of the Municipal Act, the members of
the council of Raleigh have a particularly difficult task.

When they have been reasonably careful in undertaking a very
large work, of which by far the greater part of the expense was to
be borne by their own township, and when in having a survey made
and plans and estimates prepared they have gone to very large
expense, and, as alleged by the engineer, the proposed work was to
some extent reiidered necessary by the appealing townships, and
when all this work is rendered useless for the reasons above given
by me, I do not think I should compel the Township of Raleigh to
pay costs.

[ order and direct that each township should bear its own costs
of appeal.

[ order that the sum of $10 for one day’s trial be paid in stamps
the Township of Raleigh.

b




“

58 SEEBACH VS. TOWNSHIP OF FULLERTON.

IN THE HIGH COURT OF JUSTICE, CHANCERY
DIVISION.

SEEBACH 7§. TOWNSHIP OF FULLERTON.
Overflow—Damages—Injunctions—Payment in Court—Costs.

Where Defendants by means of a road ditch caused water to flow upon Plaintiff’s lands they
were held responsible for damages, and required either to provide an outlet or close up the
ditch so as to prevent the further overflowing of Plaintiff's lands.  The Plaintiff held en
titled to costs of the action, although a sufficient sum to cover the damages was paid into

court

April 2gth, 1892. B. M. BrirtoN, Q. C., Referee.

This action was commenced in the Chancery Division of the
High Court of Justice and referred to me as referee under the
‘“ Drainage Trials Act, 1891,” pursuant to the provisions of that
Act, and pursuant to the provisions of sections 1or and 102 of the
Ontario Judicature Act.

The case was tried and heard before me at the City of Stratford
on the 18th and 19th days of February, A. D., 1892, in presence of
J. P. Maybee, counsel for the plaintiff, and John Idington, Q. C.,
counsel for the defendants, and having considered the evidence and
what was said by counsel, I now find, decide, report and give reasons
for my decision as follows :—

The plaintiff is the owner of part of lot 11, 4th concession of the
Township of Fullerton, subject to a mortgage thereon to one W. G.
Wills. A considerable portion of this land is low. The south
castern portion of it has never been of much benefft to the plaintiff
for farm or garden purposes.

In 1886 the defendant and certain land owners, pursuant to the
award of one Davis S. Campbell, the defendant’s engineer, made and
completed or enlarged two ditches along the concession line between
the 4th and s5th concessions, one on the north side of the concession
road and the other on the south side of said concession road, as is
set out in plaintiff’s statement of claim.

The plaintiff after the award ditch was completed made a ditch

commencing upon the side road two or three claims northerly from _

the concession, and, running it south westerly, cutting off about
three acres of his land, connected it upon the concession with the
award ditch running along the northerly side of said concession road.

The defendants then made a ditch along the side road between
lots 10 and 11 in the fourth concession on the easterly side of plaintiff’s
land, and as stated in the eighth paragraph of plaintiff's statement
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of claim. 'This ditch was commenced in September, 1887, and was
finished in the spring or early summer of 1888. It was five feet
wide at the top and two and a half feet deep.

The south east corner of plaintiff’s land is used as a mill yard
and garden, the garden itself being a small patch of land consider-
ably less than an acre.

In 1888 the plaintiff was able to use this garden® and he raised
vegetables of some value. In 1889 the plaintiff prepared the ground
in his garden, planted potatoes and set out cabbage plants, but by
reason of the water these came to nothing and he lost his labor and
seed and use of the ground. He says he also lost some young fruit
trees and was otherwise damnified, all by reason of the water brought
down by this side line ditch, which water could not get away because
the concession award ditches had become partly filled with sand and
earth and silt, and was entirely insufficient for the purpose for which
these ditches had been made.

[ find as a fact that more water was brought upon plaintiff's land,
y reason of this sideline ditch, than would otherwise have come
there. The plaintiff did not object to the making of this ditch ; on
the contrary he was willing it should be made.

]

[ am of opinion upon the evidence that he did not ask to have
it made. He was complaining of the road between lots 10 and 11
and asked to have this road improved. The defendants in making
the raad, made the. ditch, placing the earth taken from the ditch
upon 'the road, and the plaintiff did suggest that this ditch be put
upon the eastern side of the road instead of the west, as defendants
apparently at first intended, but the plaintiff supposed the award
ditches on the concession were sufficient, or would be made sufficient
to take care of the additional water to be brought down by the side-
line ditch being constructed, and so I find that the plaintiff is not by
his acquiscence or conduct in reference to this sideline ditch, estopped
from complaining of the injury he sustains by reason of it. If I am
correct in my view of| the evidence that the defendants caused more
water to flow down the sideline ditch than would otherwise have come

} there, then they are bound to see to it that such water does not

remain upon plaintiff’s land, and so they must provide a proper out-
let for it, either by these award ditches along the concession or in
some other way. If they can not do this they must close up the
sideline ditch, ‘fg)

In the view I have taken of the case I am not called upon to
T j g ; ; :
decide whether the award of the engineer under which the concession
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ditches were made or improved is w/fra vires the power of the
engineer or not. ‘

The plaintiff asks for an injunction restraining the defendants
from further allowing the water coming down the side road to over
flow upon the lands of the plaintiff, and I think the plaintiff is
1 entitled to this so far as this water comes down through /Ahe ditch

made by the defendants on the eastern side of said side road.
_  The plaintiff is not upon the case made entitled to an injunc
tion‘restraining the defendants from allowing the waters accumu-
lating upon the concession road to back up and overflow the plain
tiff's land.
come down in its natural flow from the north and east, that the

Unquestionably from the evidence a great deal of water

defendants are in no way responsible for, and it is in the interest of
| the plaintiff that he co-operate with the defendants and with the land
,’ owners along the concession in perfecting the drainage system.

The plaintifi was apparently not unwilling to go to law, and as
appears by the letter of the Reeve (exhibit 4) a little delay might
" 4
T'his letter
was written ‘on the 14th November, 1890, and the writ issued only

have resulted in a settlement of the matters in dispute.

four (1?1_\'5 later. 'The plaintiff, however, in my opinion, is entitled

to recover, but as it was stated ddring the triataud upon the argu

ment by counsel for plaintiff-that the wrongful act of\the defendants
" had ceased or that \l}pf: had been taken to (‘()111]>lctc\thc system, |

make no order fortrfjunction, but in lieu of Tt assess \thc damages
down to this date under rule 68o.

I assess the damages of the plaintiff at the sum of 50, that is t
say, I find no more damages than the defendants have paid into
court and I order and direct that the said $50 so paid into court
belong to the plaintiff and be paid out to him.

If this were only a question of damages, the defendants would
Tupon the finding of the issue, upon the payment into court in their
favor, be entitled to judgment, upon the authority of Wheeler vs
the United Telephone Co. 13 Q. B. D. 597.

It is true that the defendants have pleaded by way of alternativ
defence that the sum paid into court is sufficient to satisfy all
damages which the plaintiff has suffered in respect of the whole of
f the causes of action set forth in his statement of claim, but I think
: it does not go to the whole cause of action. The plaintiff wants a
declaration of his rights, he wants an injunction and he wants
damages. 'The defendants say they bring in $50, and without being
liable for anything, they say that sum is sufficient to satisfy all
damages. So it is—but, was the plaintiff obliged to accept/that sum
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and discontinue his action altogether, or if not, be put to the peril of
having judgment go against him and have his action dismissed if
no more damages could be established ? I shink not. In pursuance
of the discretion vested in me by section 19 of ‘‘ The Drainage Trials
Act, 1891,”" I direct that the plaintiff is entitled to and that the
defendants do pay the costs of the action and the costs of the
reference except as hereinafter stated, the cost of the reference to
be according to the tariff of the County Court.

[ direct that all costs of the reference as to damages alone, be
paid by the plaintiff to the defendants, that is to say, the plaintiff
shall not be entitled to tax against the defendant the expense of any
witness who was called merely upon the question of damages, and
the plaintiff shall pay to the defendants the cost of any witness for
the defendants who was called merely upon that question.

On the 15th day of January, 1892, the trial was postponed on
the application of the plaintiff and the decision as to costs was
reserved. I now order and direct that the plaintiff shall not “be
entitled to any costs for the attendance of counsel or witnesses on
that day, and that the plaintiff shall pay to the defendants the cost
of any witness of the defendants who attended on that day in this
case alone.

[ direct that the sum of $20 be paid in stamps by the
defendants, being $10 for each day of the trial, and if the defendants
do not affix the stamps then .the plaintiff shall do so and add the
amount to the costs to be taxed against and paid by the defendants.

[ further direct that the costs are to be taxed by the Local
Registrar of the County of Perth.




M'LELLAN VS. TOWNSHIP OF ELMA.

IN THE HIGH COURT OF JUSTICE, COMMON ‘l’/I:IiAS
DIVISION.

M'LELLAN 7§, TOWNSHIP OF ELMA.

Overflow—Damages—Onus.

The onus is upon the Plaintiff to establish that the water which caused the damage was
brought upon his lands by the Defendants. It is not sufficient to show that the ditch as
constructed does not bring about the result expected from it, or that it does not relieve the
lands from water

J. P. MAvBEE and F. W. GEARING for Plaintiff.
Jou~ IbLinGgTON, Q. C., for Defendants.

~

April 29th, 1892. B. M. Brir1oX, Q. C., Referee.

This is an action brought by Peter McLellan, who is a far
residing upon and who owns lot No, 1 in the 3rd concession
Mornington, against the defendants for bringing water iypon
land and causing the same to be flooded and injured.

The act complained of on the part of the defendants is that they
dug a ditch or drain from a point on the townline road at the inter-
section thereof with the 14th concession of the Township of Elma,
along the easterly side thereof in a southerly direction upwards of
2,000 feet to a culvert in the said road opposite the plaintiff’s land,
by means of which ditch or drain the water complained of was
brought upon the plaintiff's land. The plaintiff also charges that
the defendants were guilty of negligence in the construction of that
ditch, and that there is no outlet for the water brought down by
this ditch, and that the water is allowed to remain on the plaintiff’'s
land to his injury and damage.

The plaintiff asks for damages and for a mandatory injunction
directing the defendants to take steps to remove the water illegally
brought down.

The defendants set up in their statement of defence that upon
petition duly signed by the requisite majority of those to be benefited
the engineer was sent on ; that he-made his report ; that his report
was adopted ; that the Township of Mornington appealed from this
report ; that the arbitrators appointed made an award ; that in pur
suance of that award this ditch or drain was made; and that the
plaintiff was one of the moving parties in procuring this award, and
so is estopped from complaining of the ditch or drain so made.

The defendants deny that they were guilty of any negligence,
and they deny that any water is brought through that ditch or drain
upon the plaintiff's land.
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M'LELLAN VS. TOWNSHIP OF ELMA., 63

The plaintiff in reply says that the award is"wholly illegal and
unauthorized, the arbitrators having no jurisdiction to make such
an award. ‘

This action, and all questions arising therein, was referred to
me by an order of the Hon. Mr. Justice Falconbridge, dated the 19th
dav of October, 1891.

Pursuant to my appointment the trial took place before me at
the Court House, in Stratford, on Tuesday the first, and Wednes-
day the second days of December, A. D. 1891.

Having heard the evidence and the parties by their mnni'wl.
and having considered the matter, I now report and find as follows :

The facts set out in paragraphs 1 and 2 of the statemgnt of
defence were not in dispute at the trial.

The ditch or drain complained of was made by defendants in pur-
suance of, and in compliance with, an award as set out in the
statement of defence. It is 2117 feet in length ; the plan, profile
and specifications of it were prepared by the engineer, LeWis
Boulton, and as shown in exhibit No. 8.

There is no doubt that the defendants were acting in the mos
perfect good faith, and at considerable expense they caused this

!

ditch or drain to be made in the full expectation and belief -that
water weuld be carried by it northerly away from the plaintiff’s
land to the large drain called the 14th Concession drain and after-
wards westerly to the Maitland river.

The contest at the trial upon the question of fact was entirely
as to whether this drain collected and carried water north as was
intended away from the plaintiff’s land, or south, leaving it so that
it would flow upon the southern part of plaintiff's land.

There was a good deal of conflicting evidence, and this is not to
be wondered at, as the plaintiff's land is low, part of it 18 or 20
acres very low, and with low lands all about it, and considering all
the circumstances under which this ditch or drain was made, as dis
closed by the evidence, I am not surprised that the witnesses did
not wholly agree.

The plaintiff undertakes in this action to establish that the
defendants- have brought water upon his land to his damage. The
onus is upon him. It is not a question of whether the ditch or
drain as constructed will or will not bring about the result expected
from it by the arbitrators or by plaintiff or by defendants. This
award ditch or drain may be of no value to plaintiff ; it may not in
fact relieve him of any water that flows upon his land, but does this
ditch or drain cause water to flow upon plaintiff’s land that woulg

(
\
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not otherwise flow there? Weighing the evidence as well as I am
able, I am of opinion that the plaintiff has failed to make out his
case. In order to succeed in this action he must establish beyond a
reasonable doubt that the defendants brought the water of which he
comfPlains upon his land, and I think the evidence falls short
of this.

The plaintiff gave his own evidence in a candid way, and from
that evidence as given before me and from the parts of his deposition
put in by defendants, it is difficult to see how it can be said-with
certainty that any more water is brought upon plaintiff’s land to his
damage than would have come upon it had this ditch not been
constructed.

The engineer of the defendants, who was called by the plaintiff,
says in substance that although he would not have made such a

drain, ause the results to be accomplished by it in removing

ft in doubt as between the evidence of witnesses.for plaintiff and
or defendants in regard to the flow of water in the drain complained
of, I would be obliged to give the benefit of the doubt in favor of
the defendants.

Upon the evidence I feel that I am able to find as a fact that
the defendants did not as alleged bring.large quantities of water
down upon the lands of the plaintiff, causing the same to be flooded
and injured ; and further, that the defendants did not in the con-
struction of the ditch or drain take water out of its natural course
and carry it down and deposit it upon the plaintiff's land, which
water otherwise would never have reached there.

Owing to the view I have taken of the evidence it is unneces-
sary to deal with the question of the legality of the award or with
the question of how far the plaintiff is estopped from complaining of
a work that he was, upon the evidence, a moving party in bringing
about.

I report and find that the action should be dismissed and that
judgment should be entered for the defendants. Costs up to and
including the order of reference to be according to the tariff of the
High Court of Justice ; costs of the trial to judgment to be accord-
ing to the County Court tariff ; and I direct that such costs be taxed
by the local registrar for the County of Perth.

I order and direct that the plaintiff do pay in stamps $20, being
$10 each day for two full days that the trial occupied, and that if
the defendants pay the same in the first instance the said.sum of $20
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HILES VS. TOWKNSHIP OF ELLICE. 65

shall be included in.and taxed to the defendants as part of their

costs herein.

IN THE HIGH COURT OF JUSTICE, COMMON PLEAS
p DIVISION.

HILES S. TOWNSHIP OF ELLICE,

Iction for Damages—Reference—Drainage Trials Act, 54 Vic. ch. 51
—Powers of Referee—Negligence— Petition.

The Defendants having by means of a drainage work caused water to flow upon and injure
Plaintiff's lands are liable in an action for the damages sustained, and where there was no
sufficient petition for the work a by-law authorizing it is illegal, though not moved against,
ind affords no defence. The referee has jurisdiction upon a reference to him of a damage

action to award damages whether payable under section 591 of the Municipal Act or
otherwise,

April 29th, 1892. B. M. BrirTON, Q. C., Referee.

This action (commenced on the 18th day of November, A. D.
1890) together with all questions arising therein, was referred to me
pursuant to the provisions of ‘‘ The Drainage Trials Act, 1891,"” on
the 19th day of October, 1891, by the order of the Honorable Mr.
Justice Falconbridge, at the assizes at Stratford. )

It came on for trial pursuant to my appointment, and was tried
and heard at the Court Hou8e; in the City of Stratford, on the 3rd,
sth, 16th, 17th and 18th days of December, 1891, and i5th day of
January, 1892—when having heard the evidence on the part of
plaintiff and defendants, and having heard,the argument of counsel,
[ reserved my decision.

This action, together with all matters in question arising there
in, was by consent tried and heard together with an action in the
Chancery Division, brought by one George Crooks against the same,
defendants, and all the evidence given so far as applicable ;mcl’
admissable was by said consent to be used in each case.

And now having considered the whole matter, I find, order,
direct and report, and give reasons for my decision as follows :

The plaintiff is a farmer residing in the Township of Elma, and
was the owner of lot 21 in the 14th concession of said township.

Theylefendants having on the 18th of May, 1885, passed By-law
No. 198, the purpose of draining a certain part of their township,
enteteg n their work of constructing a ditch or drain, commencing

g

-
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at a point in the Township of Ellice, continuing said ditch or drain
in a westerly direction through said Township of Ellice, and then
along the boundary of the Townships of Elma and Ellice and the
boundary of the Townships of Logan and Elma, and thence north-
erly through a portion of the Township of Elma—they, brought the
same to a point situate on the sideroad between lots 25 and 26 in
the 14th concession of Elma, and about 45 rods from the northerly
limit of said lots. \

The plaintiff says the ditch or drain was not carried to a proper
outlet, or to any outlet, and the waters collected by said ditch or
drain were ‘‘ turned loose,’’ and after flowing over intervening lands,
flowed upon the land of the plaintiff, by which he lost certain crops
and hay and pasture and the use of his land. The plaintiff says
that this By-law No. 198 was wholly unauthorized— that the defend-
ants had no jurisdiction to pass it ; and the plaintiff further charges
negligence in locating and making this drain or ditch and ‘other
negligence,

Then the plaintiff further complains that the defendants, to get
rid of the trouble caused by the improper and unlawful construction
of this ditch or drain, and to provide an outlet for it, in 1890 passed
their By-law No. 265, and under it constructed an outlet drain across
lots 25, 24, 23, 22 and 21 in the 14th concession of Elma, and thence
into what is called a branch of the Maitland river.

The plaintiff says that this last ditch or drain in crossing plain
tiff's lot 21 is a permanent injury to him, and the plaintiff claims
damages for his land taken, and for fencing and bridging that will
be necessary, and other damages.

The defendants say they passed their By-laws according to law,
and that as these by-laws have never been quashed the defendants
are not liable.

They deny all allegations of negligence and improper conduct
and they also deny that the plaintiff has sustained any damage, and
they further say that even if plaintiff has sustained damage it is not
the subject of an action, but the plaintiff could only proceed to
recover it by arbitration under the Municipal Act.

Although a great deal of evidence was given, both sides being

)

determined to get everything in that could possibly have any bear /

ing upon the case, the questions of fact are in the main easily di

posed of, and indeed, as to many of the facts, there is after dll very—

little dispute between the parties.
The questions of law that arise are of great importance, and in
dealing with these questions there is difficulty.
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The petition presented to the defendants, in pursuance of which
they sent on their engineer and afterwards passed By-law No. 198,
was signed only by persons in defendants’ own township, whilst-the
scheme embraced, and the defendants assessed for benefit, a large
number of persons in the Townships of Elma and Logan.

[ am in full sympathy with the language of the learned Chan-
cellor in the case of West Nissouri vs. North Dorchester 14 O. R.
294—used in reference to the sections of the Municipal Act now

under consideration.

He says ‘‘ these sections have been character-
ised in a late case by the Court of Appeal as ‘ difficult and obscure,’
‘““and the elucidation of them has not been aided¢by the diametrically
‘“‘ opposite opinion of the judges of the Supreme Court in the same
““case ‘ Corporation of Dover vs. Corporation of Chatham, 11 A. R.
““248, and 12 S. C. R. 321, "

I confess that if deciding this case on first impression and not
governed by authority, I would suppose that section 575 of the
Municipal Act applied to such a case as this, and that the engineer
continuing the drainage work into Elma for outlet, could properly
do so and assess in the same manner as provided for by section 576 ;
[ feel, however, that I am unable to distinguish this case on the
facts before me from the principle of the decision in West Nissouri
vs. North Dorchester, and so I come to the conclusion that the
defendants had no authority or jurisdiction to pass this by-law.
The facts are very different in this case from the facts in Stephen vs.
McGillivray, 18 O. A. R. 516, but I think this by-law is bad on the
authority of that case, as here the work affects more than one muni
cipality and so would come under section 698 of the Act.

[ ind as a fact and so report that the defendants commenced
the ditch or drain mentioned in By-law No. 198 and carried the
same into the Township of Elma as alleged ; but they did not carry
the same to any proper outlet or to any outlet. The oral evidence
i1s clear enough upon this point, but apart from and in addition to
all other testimony given, the defendants’ By-law No. 2635 passed in
1890, after reciting By-law No. 198, further recites as follows : ‘*And
whereas it was subsequently found that the outlet provided by said
by-law was insufficient, and suits for damages were brought by -the
owners of low-lying lands in the Township of Elma against the
Corporation of the Township of Ellice, for damages by water in
consequence of the said drain not having been carried to a proper

outlet

Then the evidence of Thomas Cheeseman, the engineer of

defendants, on whose report this drain was made, and the evidence
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68 HILES VS. TOWNSHIP OF ELLICE.

of Mr. VanBuskirk, the engineer afterwards employed by defend-
ants, shows that this drain should not have been located where it
was located, and should not have been left as it was, before the
extension drain was made.

I also find as a fact upf)'n the evidence and so report, that by
the said drain the defendants collected watérs which would not
otherwise have flowed upon the plaintiff’'s land, and caused these
waters to flow there, to the damage of the plaintiff.

Mr. Cheeseman in his report (exhibit 2) says: ‘‘ As the water
from Ellice seéms to flow without any particular direction over
several lots in the 16th, 17th and 18th concessions to the sideroad
between 25 and 26 in the said Township of Elma, I concluded it
would be better to arrest its progress at the sideroad between lots 30
and 31 in Ellice at the boundary line between Ellice and Elma, and
carry it west down the said boundary line to the sideroad between
lots 25 and 26, thence down the east side of the said sideroad to a
branch of the Maitland river on concession 14 in Elma. This will
not only carry the Ellice drainage, but will collect the water on many
lots on the 16th, 17th and 18th concessions of Elma, besides dis-
charging the water brought down by Mornington drains and left on
adjacent lands.”’ ,

It is to be borne in mind that this drain was a large and cgstly
one, being about eight miles long and estimated to cost 10,181, and
that it was intended to drain about 9,000 acres of land.

Upon carefully weighing the evidence téte conclusion is irresis-
tible that a very considerable quantity of water, on coming from
Ellice and elsewhere, was by means of this drain brought to plaintiff’s
land, which water would not otherwise have reached it but would
have gone to the sonth and emptied into the Maitland river to the
west of plaintiff's land.

I am satisfied upon the evidence that the drain complained of
was not pm}wrl_\' constructed ; ‘‘ the work was nét properly or skil-
fully performed ;" it was left for a long time unfinished at lot 25 in
the 15th concession of Elma, with a flood of waters pouring through
it and spreading upon adjacent lands.

The water was ‘‘turned loose’’ upon lands in Elma and by
reason of these facts some of this water came upon the lands of the
plaintiff. .

Upon the evidence before me I am of the opinion that the &tin
ought not to have been taken nn{th on the road allowance betwken
lots 25 and 26 farther than the 17th concession of Elma. According
to the evidence of Lewis Boulton, who prepared plan exhibit 12,
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there is a fall of 23 feet from the eastern limit of lot 23 in the 18th
concession of Elma to the point where the waters flowing through
the westerly drains, marked on exhibit 12, empty into the Maitland
river on lot 18, 14th concession Elma, and upon the evidence I am
of the opinion that none of the water in its natural flow, coming
from lot 25 in the 18th concession Elma, or from the south and
easterly from that lot, or through this westerly system of drains,
\y‘/«»nl(l reach plaintiff’s land.

Mr. Idlington, in his very able argument for the defendants,
pressed the objection that as this work was done by the defendants
under By-law 198, and as this by-law was never quashed, the defend-
ants were protected by section 338 of the Municipal Act.

That section is as follows : _

““In case a by-law or resolution is illegal in whole or in part

and in case anything is done under it which by reason of such
illegality gives a person a right of action, no such action shall be
‘brought until one month has elapsed after the by-law, order or
resolution has been quashed or repealed, or until one month’s
notice in writing of the intention to bring such action has been
given to the corporation, and every such action shall be brought
against the corporation alonefand not against any person acting
under the by-law order or resolution.”’

[ have carefully read all the cases I can find on the subject.
These cases are nearly all collected by the Chief Justice of Ontario
in his judgment in the cases of Connor vs. Middagh and Hill vs
Middagh 16 O. A¢{R. 356, ; two other cases are Rose vs. Wawanosh,
19 O. R. 294, and Mallott vs. Township of Mersea, 9 O. R. 611.

[ am of opinion that in this case the defendants are not pro
tected by section 338. The by-law is illegal. - The defendants had
no authority to pass it, as without the propet petition, signed by at
least the majority of persons in the drainage area, the defendants

could not legally authorize the work to be done in Elma.

Jut does the plaintiff’s right of action depend upon the illegality
of the by-law? If the majority of all the land owners within the
draimage area had signed and if all necessary formulitiesshad been

complied with, and yet if the drain had not been continued to a

proper outlet, but on the contrary had brought water and left it so

that it flowed upon the lands of the plaintiff to the plaintiff's injury,
when without the action of the defendants such water would not

ve flowed upon the land of the plaintiff, the plaintiff has his right
action, and need not have the by-law quashed under which the
lefendants were assuming to act.
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On the question of liability I merely refer to the following &8 of the
cases without making any extracts from them : under
Northwood vs. Raleigh, 3 O. R. 347. / to deal

McGarvey vs. Strathroy, 10 O. A. R. 631. I fi

Derinzy vs. Ottawa, 15 O. A. R. 712. $§110, m

I am of opinion that such damages as plaintiff complains of on B $8c

‘

the first branch of his case, and arising from the drain referred to in banks o
défendants’ By-law No. 198, are not necessarily such as are con- & all the s
[ templated by section 591 of the Municipal Act, and which must be 3 fited by
| determined by arbitration, but even if they are, under this reference 3 amount
and under ‘‘The Drainage Trials Act, 1891, sections 5, 9 and 11, B the $15¢
I havepower to deal with the whole matter. ¥ above m
In reference to damage by reason of the water brought by the =8 one brid
defendants in constructing the drain and by reason of the drain g The
under By-law No. 198, I find for the plaintiff. 2 case I fi
The plaintiff is certainly not very clear in his statement of ants to |
damages, and no such amount as he claims and as he puts in exhibit | [ o
"5 is supported by the other evidence. The parts of the plaintifi's S8 costs o
examination before trial which the defendants put in show that the e costs of
plaintifi had no clear knowledge of the exact particulars of the the tarif
amount of damage he had sustained. He has, however, sustained I fu
some damage during the years since 1885, which upon the evidence a day fo
he should recover from the defendants, and I assess such damages § ordered,
at the sum of $160 upon this branch of the plaintiff’s case. G ordered
As to the new outlet drain built under By-law No. 265 of it the pl
defendants : this drain is called ‘‘ A new outlet drain’’ or ‘‘ Mait £ and havi
land extension drain,”’ and is shown in the report of the witness & [ fu
VanBuskirk. (See exhibit 15). & the local
I am not called upon to say anything about the right of defend- : certify.
ants to build it. That drain or some such drain or some relief, was '
absolutely necessary by reason of the facts recited in By-law 265,
and that drain has been acquiesced in by the Township of Elma and
by the people interested.
I find as a fact that there was no negligence in the construction ]
of that drain, and that the plaintiff has sustained no damage by ‘,, IN THI
reason of that drain, other than for loss of land and the necessity :
of fencing and bridging and other work forced upon plaintiff by
reason of the drain going through his land.
Apart from any question that might arise in case By-law 265

should be held invalid, and assuming that by-law to be valid, these |8 This
i Court of

April 291

damages were not such as plaintiff could sue for, but they were only

uch as would be determined by arbitration under section 591, etc., =8 1891, an
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of the Municipal Act, but such damages are now referable to me
under ‘‘ The Drainage Trials Act, 1891.”" I think I have authority
to deal with the matters upon this reference.

I find the plaintiff’s damage to be upon this branch of the case
g110, made up as follows :

$80 for loss of land, $40 for fencing and clearing up and grading
banks of the drain, and $30 for one substantial bridge, making in
all the sum of $150; and I find the plaintiff’s farm is directly bene-
fited by this outlet drain to the extent of $40 over and above the
amount assessed against it for construction. Taking this $40 from
the $150, I find plaintiff’'s damage on this branch of the case $110 as
above mentioped. I find upon the evidence and so report that only
one bridge is necessary.

The entire amount of damages on both branches of plaintiff's
case I find to be $270, which amount I order and direct the defend-
ants to pay to the plaintiff.

I order. that the defendants do pay the costs of this action

costs of entering the same for trial to be costs in the cause) and
costs of the reference—the costs of the reference to be according to
the tariff of the County Court.

I further order that the sum of $30 be paid in stamps, being $5
a day for each day for six days of trial; this small amount being
ordered, as two cases were tried together and a similar amount is
ordered in the other case. This sum to be paid by defendants, and
if the plaintiff pays the same he is to add that amount to his costs,
and have the same taxed against the defendants.

[ further order and direct that the taxation of costs shall be by

the local registrar of the County of Perth ; all of which I report and
certify.

W

IN THE HIGH COURT OF JUSTICE, CHANCERY DIVIS-
ION.
CROOKS ©S. TOWNSHIP OF ELLICE.

April 29th, 1892. B. M. Brrrron, Q. C., Referee.

This action was referred to me' by the order of the Divisional
Court of the Chancery Division on the Thirteenth day of October,
1891, and pursuant to my appointment it came on for trial and was
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tried and heard before me at the Court House, in the City of Strat-
ford, on the 3rd, 4th, 16th, 17th and 18th days of December, 1891
and on the r5th day of January, 1892.

It was by consent tried and heard together with an action at the
suit of Samuel R. Hiles, plaintiff, against the same defendants in the
Common Pleas Division and the evidence given, so far as applicable
and admissable was by said consent to be used in each case.

Having heard the evidence for both plaintiff and defendants, and
having heard counsel for the parties, I reserved judgment. and now,
having fully considered the matter, I find, order, direct, decide and
report, and give the reason for my decision as follows :—

The plaintiff is a farmer residing in the Township of Elma and
was tenant of forty acres of the north half of lot 20 in the 14th con-
cession of said township.

The defendants having on the 18th day of May, 1885, passed
By-Law No. 198 for the purpose of draining certain parts of their
township entered upon their work, constructing a ditch or drain, com-
mgneing at a point in the Township of Ellice, continuing said ditch
or drain in a westerly directiop through said Township of Ellice, and
then-along the boundary 6t the Townships .of Elma and Ellice
and the Townships of Logan and Elma, thence northerly through a
portion of the Township of Elma, they brought the same to a point

situate on the sideroad lr-lwccn lots 25 and 26 in the 14th concession
of Elma, and being about 45 rods from the northerly limit of

said lots.

The plaintiff says this ditch or drain was not carried to a proper
outlet or any outlet, and the waters collected by said ditch or drain
were turned loose, and after flowing over intervening lands, flowed
upon tle lands of the plaintiff to his injury.

The plaintiff also charges the defendants with other negligence in
and about the locating and construction of said ditch or drain=

The plaintiff alleges that his crops were injured and that he was
prevented from cropping and using his lands as he otherwise would,
and claims for other damages growing out of his covenant with his
lessor.

The defendants by way of defence set up the By-Law No. 198,
which they say is in force, never having been quashed, and no motion
having been made to quash it, Section 338 of the Municipal Act pro
tects the defendants, and no action will lie against them for anything
done under this by-law.

That the debentures were issued and seld to pay for the work,
that the w8tk was done under the engineer without the interference
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of the defendants, who acted solely as trustees or agents so con-
stituted by the parties interested under the Municipal Act, and so
this by-law must be held valid ; and they allege other matters by way
of defence.

I have fully considered the evidence and have come to a con-
clusion, and I have given the reasons for my decision in my report in
the case of Hiles against the defendants, before referred to, tried with
this case ; and all I have said there in reference t> the matter of this
drain and the liability of defendants and the right of the plaintiff
there to maintain that action, is applicable to this action and to the
right of this plaintiff to maintain this action for damages resulting
from the construction of this drain.

That part of my report in the case of Hiles vs. these defendants
is to form part of this my report in the present case.

I find as a fact and so report, that the defendants in making said
drain provided for by their By-Law No. 198 did not carry that drain
to a proper outlet or to any outlet, and by reason of that, a very con-
siderable quantity of water coming from Ellice was by means of this
drain brought to the plaintiff's Jand that would otherwise not have
reached it, but would have goné to the south and reached the Mait-
land River to the west of plaintiff's land.

I am satisfied upon the evidence before me that the drain com
plained of was not properly located or constructed, and the defendants
by their engineer were guilty of negligence and by reason of that
some of the water brought by said drain flowed upon the land of the
plaintiff. ’

Upon the evidence I find that the plaintiff is entitled to recover,
and I assess the damages for his labor, loss of seed and loss of crops
during all the time and down to the date of this my report, at the
sum of one hundred and seventy dollars, which amount I order and
direct the defendants to pay to the plaintiff.

1e costs of

[ direct that the defendants do pay to the plaintiff

the action and costs of the reference—such ¢osts of reference to be
according to the tariff of the County Court.

[ order and direct that the defendants do pay in stamps, affging

samg to this my report, the sum of thirty dollars, being $5 each
lay for six days occupied in the trial, as the two cases were tried
together I order only $5 each day in each case.

[ order and direct that the costs be taxel by the local registrar
t the County of Perth.

SN U
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THE COURT OF APPEAL.
HILES ¢s. ELLICE—CROOKS 7§5. ELLICE.
Drainage—Municipal Corporations—By-law—s54 Vic. ch. 51 (O

Under the " Drainage Trials Act, 1891," 54 Vic. ch. 52 (0.), the referee has power toaward either
damages or compensation whether the case bgfore him be framed for damages only or for
compensation only, and on such a reference it is unnecessary to consider whether the by
laws in question are or are not invalid

Reports of the referee upheld, Burton, J. A, dissenting on the ground that in the one case
there was a reference of the action and not a transfer under s4 Vic. ch. s1, section 19, and
that in the other case the reference was not within the Act.

Held by Burton, J. A., that an action for I're;dig'tnt-( is"not maintainable against the munici
pality unless the Council has inte rfcf‘ed ip or undértaken the construction of the work, and
qucere whether in such a case the membcvs of lhc k.uunmlmnghl not be personably liable

These were appeals from: ﬂg;ﬁﬂs of B. M. Britton, Q.C., Referee
under the Drainage Trials Act,’ \JRQI ad

The plaintiff Hiles wa#s.a ﬁmgacr living in the Township of Ellice
in the County of Perth, and \va-s-t,lnc owner of lands in the Township

' aw
of Elma in that county. . '«& '

The plaintiff Crooks wgs a f’mmr also living in the Township of -

Ellice, and was tenant of. a farm.in the Township of Elma, his lease
being dated the 21st Marchi>1887.

Hiles brought his action on the 18th November, 1890, claiming
payment of damages alleged to have been sustained by him by feason
of the defective construction of a drain, which had been built under
the authority of a by-law (No. 198) passed by the defendants on the
18th of May, 1885, from a point in the Township of Ellice into the
Township of Elma. The plaintiff's contention was that the drain
was not carried to a proper eutlet, and that the waters collected by it
were brought down upon his land ; that the by-law was unauthorized
and passed without jurisdiction, and that there had been actual neg-
ligence in the construction of the drain. The defendarits afterwards
built, under authority of a by-law (No. 265) passed on the 4th of
August, 1890, an outlet to the drain, carrying its waters into the
river Maitland.

This outlet drain crossed part of the land of the plaintiff Hiles
and he claimed damages for land that was taken, and also for the
expense of-fencing and bridging.

The petition upon the authority of which the defendants passed
the first by-law was signed only by persons residing in the Township
of Ellice, whilst the scheme affected a large number of persons resid-
ing in the Townships of Elma and Logan.

The action came on for trial at Stratford, on the 1gth of October,
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88 /1891, before Falconbridge, J., who ‘‘referred tw and all
3 efer

questions arising therein to B. M. Britton, the appointed
under the ‘ Drainage Trials Act, 1891,” pursuant to the provisions of
the said Act.”’

Crooks brought his action on the 14th of August, 1891, claiming
damageswfor crops destroyed and for interference with cultivation ;
and on motion of the defendants, made on the 17th of October, 1891,
before Boyd, C., ‘‘ this action was referred to the Referee appointed
under the ‘ Drainage Trials Act, 54 Vic. ch. 51.” "

The actions were then tried together before the Referee, who
held that the defendants had no jurisdiction to pass the by-law in
question ; that they had not carried the drain to any proper outlet ;
that the drain caused waters to flow on the lands of the plaintiffs ; that
the work was not properly done ; that as the by-law was illegal the
defendants were not protected by section 338 of the Municipal Act,
R. S. O. ch. 184 ; that the damages caused by the first drain were
not such as were contemplated by section 591 of the Municipal Act,
R. S. O. ch. 184, so as to necessitate the assessment thereof by arbi-
tration ; and that even if they were, there was power under the
Drainage Trials Act to assess them ; that the plaintiff Hiles was
entitled to $270 as damages with costs, and that the plaintiff Crooks
was entitled to $170 and costs. ‘

The defendants appealed and the appeal was argued before
Hagarty. C. J. O., Burton, Osler, and Maclennan, JJ.A., gn the 21st,
22nd and 23rd of November, 1892.

M. Wilson, Q. C., and E. Sidney Smith, Q. C., for the appel-
lants, When this work was done, there was no power to continue
the drain for outlet purposes, and the defendants did all that they
coyf. If any injury was caused by the want of an outlet, then the
Towhship of Elma must raise the question and not ratepayers in that
township. See section 581. Crooks at all events cannot raise any
objection to the first by-law, as he took his lease after the by-law had
been passed and the work had been partially done. If the by-law is
valid, there is clearly no right of action at all but merely a right to
compensation, and even if the by-law is invalid, there is no right of
iction until it is quashed. Williams vs. Raleigh, has not changed
this rule but turned on the point that the by-law was wholly illegal.
Here the defendants employed competent engineers and contractors,
nd cannot be held responsible. The referee had power only to try
the questions in issue in the actions, and was not in fact acting under

t

the Drainage Trials Act, and could not arrogate to himself the right
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to give compensation ‘as under the Municipal Act, if no right of
action existed.

J. P. Mabee, and F. W. Gearing, for the respondents. The
petitions upon which the by-laws were founded were not properly
signed. There'was not a majority of ratepayers living in the drain.
age area, and the township had no jurisdiction whatever to pass the
by-laws, and being wholly illegal, there was no necessity for quash
ing them. Moreover there is a right of action because of the actual
negligence of which the defendants have been guilty. It is, how
ever, immaterial whether there is or is not a right of action, as under
the Drainage Trials Act the referee has the power to give either
damages or compensation. The plaintiffs are either entitled to dam
ages strictly so called, or to an allowance by way of compensation
and the result arrived at will be precisely the same; and, as the
amounts allowed are certainly reasonable, the reports ought not to be
interfered with.

M. Wilson, Q. C., in reply.

Hagarty, C. J. O.:—These suits are against the corporation of
the Township of Ellice for damages to the respective lands of the
plaintiffs, who both reside in the adjoining Township of Elma, and
were tried and argued together.

The complaint in each is for injuries from overflow of water
brought down by Ellice into Elma. f

The plaintiff Hiles claims as owner df lot 21, 14th concession of
Elma, that under a by-law 198, the defendants cut a drain in Ellic
going into Elma. Hle sets out certain objections to the by-law as to
the insufficiency off the petition. He then alleges that he had .no
notice of this worlf, and that his lands were not assessed therefor
proper outlet, or any outlet, but that the defen
r work, leaving the water collected from a large

that there was nc
dants stopped the

area ‘‘turned loosk,’’ and that by the result of -this negligence, it
flotved over his land ; that actions for damages from overflow having
been brought, by other proprietors in Elma, the defendants passed
another by-law, reciting that the first drain had not been brought to
a proper outlet, and thereby providing to carry the drain to some
outlet and get rid of the waters, and for the continuance of the drain
across certain named lots including his lot ; that thereunder they
have entered on his land and excavated, etc., etc., thereon so as to
require bridges, etc.; that they are trespassers, not having observed
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the legal formalities ; no petition for the last drain; no Court of Re-
vision held, etc.

The plaintiff is assessed for this last drain.

He claims for injuries to and loss of crops, and for permanent
injury by reason of defendants’ neglect resulting in their having to
cut this outlet across his lot instead of in its proper course.

Defence :—That by-law was duly made and has not been quashed ;
that there was no negligence, and so that they are not responsible ;
that after the drain was made, it became necessary and was held
expedient on a report of surveyors recommending it, to extend the
drain to a new outlet, and therefore defendants lawfully passed the
second by-law (No. 265); that there had been no application to
quash or appeal, and that defendants proceeded with the work, and
having done only their duty without negligence they are not respon-
sible, etc.

That no compensation having been agreed on nor séttled by
arbitration, action is not maintainable, compensation is the only
remedy, etc.

That the benefit to the plaintiff will largely exceed any loss.

The claim in Crooks' case is exactly the same as Hiles, with the
wlditional statement that he is tenant of this lot (20 in the 14th con-
cession ) and that as lessee he was bound to clear for cultivation, but
by reason of this overflow he was prevented from so doing, that his
crops were injured, and that he sustained other loss. The defence is
in substance the same as in Hiles’ case ; by-law not quashed, and no
liability, even if engineer did not furnish any proper outlet ; action
does not lie, only compensation ; that plaintfff took his lease with
notice of all the risks he ran from the operatipns complained of.

The Act, 54 Vic. ch. 51, passed some months before these refer-
ences, in May, 1891, gives very large powers. Section 3 gives the
referee all the powers of the High Court, and of arbitrators under the
Municipal Act as to determining the legality of all petitions, includ-
ing the original petition for the work. Section 2 gives him all the
powers of arbitrators as to compensation for lands taken or injured.
Section g provides that in case of disputes, etc., the municipality or
individual may refer the same to the referee as to damages done to
property of the municipality or individual. Section 11 allows any
iction for damages to be referred by Court or Judge.
jives an appeal to this Court.

Section 17

Section 19 provides that in actions

for damages, if the Court thinks that the proper proceeding is under
this Act, the Court or Judge may order its transfer to the referee at

o—Vol. xx. A. R
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any stage, etc. In case no application therefor be made, the Court
or Judge may dispose thereof as a matter within the jurisdiction of
the Court, subject to appeal, and notwithstanding any Act or Acts,
the jurisdiction shall be deemed to include all relief within the powers
of the referee as well as any other relief within the powers of the
High Court.

I consider that, under this Act, the.referee has power to award
either damages or compensation in all claims before him, and this,
whether the case be framed as for damages only, when the referee
finds it to be properly only a claim for compensation under the stat-
utes : and that both the cases before us miust be so treated, and if
they had not been referred, the trial Judge could have so disposed of
them. ‘

In holding the original by-law to be illegal for insufficiency of
the petition, the referee has opened up a very large field of enquiry.
If invalid on its face in a Court of Justice it could not be stipported.
An objection like this requires some consideration.

In my view the plaintiffs are entitled to damages, whether the
by-law can or cannot bé supported.

I think the learned referee had ample ground for holding as
he did. v

He finds all the damages to have been caused by the work done
under the first by-law ; that it was not properly or skilfully done ;
that it was left for a long time unfinished at lot twenty-five, with a
flood of water pouring through it and spreading on adjacent lands;

that it was ‘‘ turned loose '’ upon lands in Elma, and by reason thereof .

some of it reached these lands causing damages.

I am unable to accept the argument that one township can collect
the water from” a large area and discharge it just inside the line of
another township, where it is let loose, without being liable for dam-
ages to those injured. ‘ﬁ

In 1885,'when the by-law was passed, it is said there was no
power to carry it into an adjoining township. The additional power
was given in the following year by the Act 49 Vic. ch. 37, section 27
(0.), so as to get sufficient outlet for water.

The defendants’ engineer, Cheeseman, says that_the water was
brought to the townline of Elma, where it was up to November,
1886 ; and that-he considered he had done his duty under the Act;
that getting rid of it from Ellice was sufficient.

The contract was let in August, 1885. The contractor seems to
have abandoned or left the work, and a delay of a year took place.
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Cheeseman'’s statement seems clear that the water was kept back all
1886 to the townline.

We may gather from the evidence that the execution of the first
by-law caused a very large amount of damage to land in Elma,
including the lots of these plaihtiffs.

In March, 1886, the additional power was given by statute, and
the defendants could then by reasonably prompt action have averted
much of the evil consequences. But the matter was allowed to drag
on, and the second by-law was not passed till August, 18go. An
outlet was finally obtained, but not completed till 1891 or later.

The damage claimed was in 1887, 1888, 1889 and 18go. 'The
tenant Crooks did not enter on his farm till April, 1887, and his claim
began as to his crops of that year. >

[ can see no objection to his right to damages on the evidence.
He is not claiming compensation for any permanent injury legalized
by the legislature, and necessarily inflicted by the exergise of muni-
cipal powers. It is not necessary to discuss the position of a tenant
for years as to permanent injury. Our legislature has not, I think,
specially provided for compensation to tenants as has been done in
England.

The Imperial Lands Clauses Act, 8 and g Vic. ch. 18, sections
119, 120, 121 and 122, provides for compensation in the case of
tenants. See 1 Hodges on Railways, 7th ed., p. 243.

[t is not necessary here to determine the right as to tenants. 1
may say, however, that I do not see why they should not be entitled
under the words of our Act, section 483, which directs compensation
to be made to ‘‘ the owners, occupiers of, or other persons interested
in, real property entered upon, etc., or injuriously affected by the
exercise of its powers."’

Words to a like effect are in the Railway Act, R. S. O. ch. 170,
as to owners and occupiers and all persons interested.

In Hiles' case an allowance is made to him by the referee for
damages and permanent injury, charging against that the resulting
benefit from the works, in all $270. Crooks gets $170 for damages
alone. I can see no reason for interfering with the learned referee's
decision in either case, and I think both appeals should be dismissed.

[ cannot but lament the enormous amount of costs involved in
these appeals.

[t seems a matter of regret that a man cannot venture on a com-
plaint of this character, involving two or three hundred dollars, with-
out running the terrible risk, if unsuccessful, of becoming liable for
thousands.

et
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We have an appeal book here running up to 500 pages. I feel
bound to notice the unjustifiable printing of a large amount of mat-
ter of no possible interest in the discussion.

A question was asked as to Crooks’ relation to his landlord, and
we have printed iz exfenso his lease, notices formally given to him by
his landlord, writ of summons, and notices from him, a bill of sale of

~several printed pages, with full inventory of chattels attached and
affidavit of execution. All utterly useless.

Then the schedule of lands in Cheeseman’s report to be assessed,

1] running over five pages, is set out in the first by-law in Ellice, Elma,

Mornington, and Logan, and all again repeated in the enacting part

of the by-law.

Then Cheeseman'’s report already set out in the by-law, is printed
| with the same list of lands, covering several pages.

| Then comes the second by-law with seven pages of lots in the

different townships.

Then another schedule of lots and assessments of many pages in

Van Buskirk’s report.

Then a by-law of Elma with another dreary list of lots assessed.

" " Then a by-law of Logan with a similar list of lots ; and another

Elma by-law with another list of lots of several pages.
We thus find six schedules of lots printed. It is difficult to

il understand the motive of this vast addition to the costs ; or how the

, insertion of these schedules bears on our consideration of the case.
‘ A few lines of statement could have explained all that was required,
as for instance, whether plaintiffs, or either of them, had been

assessed, and when and under which by-law.
I think we should mark our direct disapprobation by directing

\ that at least 100 pages should be disallowed in each of these books,

and be wholly disallowed on taxation to any party.
The taxing Master can also see as to necessity of an appeal book
in full being necessary in each of these cases, both being tried to-

gether.

Osler, and Maclennan, JJ.A., concurred.

Burton, J. A.:—

TR R

HILES vs. ELLICE.

The first important question is as to the validity of by-law number
198, which was passed in July, 1885, with the usual notice appended

that any per
such intenti
The lea
as I underst
ratepayers i
ing himself
vs. Dorchest
is not applic
[ e—thrat
extending t
scheme of d:
Here th
of Ellice, an
as provided
now section
to carry the
the law thes
legislature )
sufficient ou
It is tri
assessed for
tioners propc
and the drai
the limits of
obtained in
engineer was
1883, now se
be, I think t
the by-law, a
iﬁ]pc:xchcd in
Those c:
by-law could
an express p
ing highway:
formalities a
statutory pro
large amount
I think t
if not, as he f
that the worl
and that the
that Act.

§)




HILES VS. ELLICE. 81

that any person moving to quash must within ten days give notice of

W T feel

such intention.
t of mat-

The learned referee has held this by-law illegal, on the ground,

as I understand it, that it was not petitioned for by a majority of the
lor(.l, At ratepayers in each of the townships of Ellice, Elma and Logan ; feel-
’ h‘nn ])‘\: ing himself bound by a decision of the Chancellor in West Nissouri
ok saleiof vs. Dorchester, 14 O. R. 294, but with great respect I think that case
S is not applicable.

[n—that=tase -the by-law was for the construction of a drain
assessed, . S . . . .
Kl extending through the adjoining townships, forming one entire
e, Elma,

. scheme of drainage through both townships.
ting part

Here the work petitioned for was wholly within the Township

S of Ellice, and the only interference with any other township, except
5 printe : : : .
P e as provided for by section 576 of the Act of 1883, 46 Vic. ch. 18 (O.),

. now section 575 of R. S. O. ch. 184, was to enable the municipality
s in the . s . . 3.8 g3
to carry the water beyond the limits of their own municipality. As

. the law then stood, Ellice had no authority (since granted by the
vages in A ; < 3 o 3 : :
pag legislature) to carry it sufficiently far in that township to obtain a
sufficient outlet.

assessed. A ; .
[t is true lands in other townships were benefited, and were

another . e ik ¢ -
. assessed for benefit, but that was not within the area which the peti-

tioners proposed to be drained. The property proposed to be drained,
ficult to o A . o
' | and the drain itself, were wholly, except as I have mentioned, within,
10w the oy . R : 5 aiis "
the limits of the Township of Ellice; the benefits that landowners
he case. . . . o5 28 " .
ed obtained in the other townships were mere incidents for which the
equired, . : . .

]] : engineer was entitled to charge them under section 577 of the Act of
ad been . . 4
1883, now section ‘576 of R. S. O. ch. 184. But however that may

’ ) be, I think that that question could only arise upon a motion to quash
irecting 1 : .
book 2 the by-law, and that the by-law was not so wholly void that it can be
g DOOKS, . . .
impeached in this way.

Those cases in which the courts have held that the walidity of a
eal book )

iod by-law could be collaterally impeached are cases in which there was
tried to-

an express prohibition to pass such a by-law, as in the case of open-

ing highways when ‘‘no council shall pass a by-law’’ until certain

formalities are complied with. Here is a by-law as to which no such

statutory prohibition exists, and under which debentures for a very

large amount have been issued.

[ think that the view that the learned referee would have taken,
if not, as he thought, fettered by authority, was the correct one, viz.:
that the work was authorized under section 576 of the Act.of 1883,
and that the gngineers could properly assess under section 577 of

rnumber that Act.

ppcnd(-d

§)
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I do not think that Stephen vs. McGillivray, 18 A. R. 516, de-
cides otherwise, although there are some obifer dicta in that case which
mightlead to such a conclusion.

I am of opinion, therefore, that the by-law 198 was a good and
valid by-law. But the learned referee holds that there was negli-
gence in the construction of the work, and if so, the by-law would
afford the municipality no protection. But he proceeds to point out
in what he considers this negligence to consist :

1st. Because the draify was-not properly located ;

2nd. Because there \\‘g\s‘ no sufficient outlet or no outlet ;

3rd. Because it was left unfinished at-some portion for an un-
reasonable time. '

With great respect, I do not think that the defendants could be
made liable as for negligence under either of the heads numbered one
or two ; the employment of a competent engineer is all that can be
reasonably required of the defendants, and the council are properly
not authorized to interfere with the discretion of the engineer in any
matters of detail in the construction of the work. Their discretion is
confined thhc adoption of the engineer’s report as a whole or its
rejection ; and the council in such a matter, acting upon the advice
of the engineer appointed by law, is not liable for error of judgment
of such engineer who is in such a matter acting judicially.

As to the second head, in addition to its being a matter for the
engineer, he had no power at that time U‘)(lo what it is said he should
have done, that is, continue the drain through the adjoining town-
ship until he found a sufficient outlet.

If, as/the learned referee finds, the waters were ‘‘ turned loose’
upon lands in Elma, that could not be an actionable wrong if the de-
fendants had authority, as they undoubtedly had in my opinion, to
do the very act complained of, viz.: to continue the survey and levels
into the adjoining municipality until they find fall enough to carry
the waters beyond the limits of Ellice. 'That may have been faulty
legislation, and was evidently so considered, as in 1886 the law was
amended ; but it gave no ground of action, although the party would
not be without remedy.

The defendants might possibly under certain circumstances be
liable to an action under the third head of negligence, if any evidence
had been offered of interference by them as a corporation in works
causing injury to-the plaintiff; but no such injury is alleged or proved;
on the contrary, the injury complained of is for damage done after
the completion of the drain ; but there is the additional faet that the
work was\let to an independent contractor, which would seem to fur-

~
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16, de- % nish a complete answer to such an action : Duncan vs. Findlater, 6

: which Cl. & F. 8947 Reedie vs. London & North Western R. W. Co., 4
Exch. 244.

od and e No sufficient reason has been alleged for holding the second by-

s negli /' lay, number 265, invalid.

' would g The law had in the meantime been amended so as to enable the

int out 8 Township of Ellice to do what presumably they would have done at
o first, if they had then had authority ; and thereupon the Tawnship

of Ellice, on the request as is alleged of Elma, passed the by-law in

uestion so as to obtain a sufficient outlet for the water. 'The by-law

sl was never moved against, and for the reason I have already men-
tioned was, in my opinion, fully warranted without any fresh petition.

yuld be The plaintiff does not claim that he had suffered any injury
red one under this work beyond the taking of his land, and the learned referee
can be i ! has so found and has décided that it is a case for compensation only
roperly under the statute.

many 8 If the interpretation of the Act of 1891, and the manner in which
etion 18 this case was referred, were less open to doubt than I fear they are, I

e or 1ts should have contented myself with saying that the plaintiff was en-
advice, § titled,to recover either in the action or for compensation. But the
dgment defendants contend that if this had been a claim for compensation,

then the mode of procedure is pointed out under section 5, by notice

for the : stating the grounds ; if on the other hand the party has mistaken his
should remedy, and brought an action instead of proceeding under the arbi-
7 town ‘ tration clauses, then on application to a judge, he may order the

j action to be transferred to the referee on such terms as to costs or
loose ' otherwise as he may see fit ; in which case the order should properly
the de- |8 recite the fact that the remedy had been misconceived, and it was
1ion, to transferred to the referee to be dealt with as a case for compensation,
dlevels S but the referee has also the powers of an official referee under the

o carry —‘_"» Judicature Act.
faulty What the defendants contend is that the reference in this case was
aw was a reference of this kind under the Judicature Act, and when we read
7 would : the order, there is much force in the contention. ‘The reference does
"" not proceed on the ground that the case is not one for damages, but

nces be ? for compensation—two widely different things. But on thé ease be-
% » S5

vidence X ing opened and on reading the pleadings, the action and all questions
: g |

1 works arising therein are ordered to be referred to the Referee pursuant to
proved; 4, the provisions of the Act, one of which provisions is, that an action
1e after may be referred to him instead of an official referee.

hat the If the contention of the defendants be correct, it follows that the
to fur- § only powers conferred upon the referee in this particular case was

L B

e
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to try the action so referred, and after some fluctuation of opinion, I
have been unable to bring myself to the conclusion that the defend-
ants’ contention is not well warranted. I come to this conclusion
with great regret, the more so as, if proper steps had been taken,
full jurisdiction could have been conferred on the referee, and a very
large amount of expense has been incurred in reference to a very
small claim. But although one’s sympathies in such a case have a
tendency to induce one to strain the law, I think it faf better that
the precise directions of the Act should be adhered to than to en-
courage a loose mode of administering it, which in most cases leads
to future and unforeseen troubles and difficulties.

. The legislature fully recognized the difference between are fer-
ence and a transfer.

By section 11 any action for damages may at any time after the
issue of the writ be referred, but in cases where the remedy has been
misconceived the Court does not refer the action, but under section
19 orders the action to be transferred ; and the Referee on such trans-
fer is to give such directions as to the prosecution of the claim before
Jim as may seem just and convenient and subject to the order of
transfer in that behalf the costs are to be in the discretion of the
referee.

The latter part of that section caused me at first to hesitate
about the powers of the referee. That section proceeds to confer
upon the judge trying the case the power to convert the action into
a claim for compensation ;-a jurisdiction not theretofore possessed.
But on consideration, I think those words must be confined to their
plain and literal meaning. The legislature has not thought fit to
say that a referee to 'whom an action has been referred shall have a
similar wide discretion, but has provided a machinery which is to be
worked out in the way pointed out. If it is a claim, a proper sub-
ject for a reference, a notice is to be given and filed ; if the party has
misconceived his remedy, the Courf has the power to transfer the
case from the Court in which the action is brought to the Referee.

If no application is made to transfer, the Judge may refer the
action to an official referee or to the Drainage Referee, the powers of
each in such a case being the same.

I am, for the reasons I have mentioned, and for reasons which
I have given at greater length in the other case, of opinion, that the
action so referred was not maintainable, and that, by the express
terms of the reference, that and that only was referred, and that the
learned rcf@”:c exceeded his jurdisdiction in awarding compensation
on either pz\{‘}t of the plaintiff's claim. Even if negligence were es-
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tablished, it would apply only to a portion of the claim, and the dam-
ages claimed under the last by-law are only the subject of compen-
sation. ,

I have referred to the reg{:nt judgment of the Supreme Court
in Williams vs. Raleigh,* now M appeal to the Judicial Committee,
to see if there is any decision of that Court to the effect that a mun-
icipal corporation can be made liable in an action for negligence, such
as is here alleged, as although I may not agree in that decision, it
would be my duty to follow it. Mr. Justice Patterson’s jndgriwnt
proceeds chiefly on the ground that the work proposed to be done
under the by-law was not such a work as the statute contemplated—
a point not argued or considered in this Court, as it would have been
dire¢tly opposed to the admission signed by both parties'and made
p;m\uf the case, that the drain and work in question were done un-
der a by-law duly made under the drainage clauses of the Municipal
Act. The late Chief Justice agreed in that judgment.

On the other hand Mr. Justice Gwynne proceeded.chiefly on the
ground that, as the statute was not obligatory but permissive, the
corporation were liable, if the effect of the work was to cause injury
to any one—the engineer being their servant. Whilst I disagreq en-
tirely from that view, it is sufficient at present to say that it was not
the judgment of the Court.

Jurton, J. A.:—

CROOKS 7§. ELLICE.

If the by-law is illegal and void, or if the township can be made
liable as for negligence on any of the grounds on which the learned
referee has found negligence, the awards should, :u‘cnrdh;‘g to the
decisions in this country, be upheld. I have pointed out in the other
case why, in my opinion, the municipality cannot be held liable ; but
[ go further, and whilst it is now, I suppose, too late to hold, until

the question has been finally decided by the ultimate Court of Ap-

peal, that an action for damages is not maintainable under the cir-
cumstances of this case, I desire, as the point may possibly come up
for decision in the case of Williams vs. Raleigh, now in appeal before
the Judicial*Committee of the Privy Council, to intimate that the de-
cisions in the cases itf the Courts of this ‘Province ought not to be
taken as the unanimous judicial consensus of opinion of the Courts
of this country on this subject. Speaking for myself, and I think

may say the same for several other members of the bench, I joine

* Now Reported, 21 8. C. R, 103

/
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in the decisions affirming the view th;t an action was maintainable
because I felt bound by prior decisions, not because I agreed in them.

I have always been of opinion that, except in' cases wherg an
action is expressly given after the completion of the work, as in sec-
tion 583, sub-section 2, no action is maintainable.

The position of the municipality under these clauses is peculiar ;
it is no part of the duty of the municipal council in such a case as
the present to undertake the construction of the work.

I do not at all dispute that, if it had been the duty of the mun-
icipal council to construct these works, they would be liable, even
though gratuitous agents, and without any benefit to themselves, if
the work they were directed and empowered to do was negligently
or unskillfully performed ; and that they could not in such a case
evade responsibility by employing a contractor.

But there is no such duty imposed upon the municipality in
these cases ; their duties (except after the completion of the work)
are partly of a legislative, and partly of a judicial character, and in
no case warrant them undertaking the work.

The work itself affects only a small area, and a small number of
the ratepayers ; they are interested in having their own property
drained, and if they can procure a sufficient number of the parties
interested to petition for it, they can present a petition to the council
for leave to have it done at the expense of the parties interested.

The council thereupon can refer the matter to a competent en-
gineer for his report on the feasibility of the scheme, and if feasible,
to prepare plans and estimates of the work and the lots or property
to bé benefited ; and upon that report the council is, ‘‘ not to under-
take the work,”’ but to decide whether in their opinion the proposed
work would be desirable. If they decide in favour of it they passja
law to legalize it and provide the ways and means from the o\\'nfrs
of the property affected, and their duties end. /

That the exercise of such a discretien in good faith s to create

a liability for damages has always appeared to me to be founded on
an erroneous view of the law. :
& The few people affected had to obtain a law, enabling them to
proceed, from the governing body of the municipality before they
could proceed ; that obtained, the authority was equivalent to an Act
of Parliament.

If the municipal coupcil (as I believe is occasionally though I
apprehend not frequently the case) should undertake to do the work
by its own servants, the usual result would follow if any damages
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.
tainable resulted from negligence, and it may perhaps be open to question
n them. & whether the members taking part in it might not be personally liable.

here an To hold that this local legislative body, for it comes to that in effect

s in sec could be liable for the unskilful executjon of the work so authorized
.ké}x'llr\ almost like a ‘‘ reductio ad absurdum.’’
rd
-1 | 5 . . . - f
sculiar ¢ e | Hereisa work in which only a small portion of the ratepayers

case as ' ate interested. The legislature feeling that in the interest/of local

' \(If government their wishes should be given effect to, if thg§ obtain
j& mun- t)u' assent of the governing body of the whole township, provide the
1achinery for giving effect to them ; without that assent they are

Ll\::(:: powerless,” with it fhey are entitled to proceed at~their own expense,
ligently the general rates not being in any way affected ; if damages are sus-
- m;v tained by reason of the inefficient mode of constructing the works the
contractor is responsible, and presumably those interested would sée to

‘it that he should be not only competent but a person able in a pecun-

ality in , . .. : ;
e iary point of view to meet any claim made upon him for damages re-
work) e B . 2 ¢
1i sulting from negligence. But how the gendral ratepayers of the
and in -

township can be made responsible to make good losses incurred by

- certain individuals by reason of the megligence of a contractor em-
mber of ployed under such circumstances I have never been able to understand.
1‘()1)crl_\' . p .
. Here is a large body of ratepayers in no way whatever interest-
parties s : ¢
. ed in the particular work, and the council that they have elected to
counci : SR :
il represent them has no interest in it either ; but they have a right to
sted., . . . o
say t¢ the parties promoting the works, unless we are satisfied by
ent. en the report of a competent engineer that it is desirable to proceed
easible, with it, we will not grant permission, but if so satisfied, we will give
Toperty . vou a license to proceed.
i ungder- : R
How does that impose upon the general ratepayers a liability in
roposéd - -

) the event of that waork which they have merely sanctioned in this
7 passja

()\\'11%1',\

/

) create

‘E??i"?ﬁzgiﬁ

way being unskilfully performed ?

There can be but one answer to such a proposition unless the

kel o

Legislature has expressly made them liable, but so far from doing so,
they have, I think, in section 592 declared that the liability, what-
ever it may be, shall be confined to those who initiated or are bene-

1ded on

thant to fited by the works. Damages may be recovered under certain cir-
ve thax cumstances under section 583, and perhaps under other sections, and
o ;\C'l in such cases and in thg case of awards under the Act the municipal-
ity is entititled to be indemnified by the owners of the lands and

\oeigh 1 roads liable to assessment for the local work by the imposition of a
rate.

1e work e

amages This view of the law brings into harmony all these sections of

amag . § \
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( : :

the Municipal Act, whilst a contrary view would be attended wigh

gteat inconvenience, and it is difficult to see what authority thére

ould be to levy.a general rafe or assessment upon the ratepayers
\

generally for-such a purpose.

The creation of our municipal corporations by the legislature is
for the convenient and efficient administration of local government
and not for the purpose of conferring any peculiar benefit upon the
The English author-

township or othet corporation or its inhabitants.

ities hold, I thiak, that the parties bound at common law to repair the
{ highways beiyg liable to indictment only for neglect to repair, when-
ever that duty is transferred by statute to’a municipal corporation or
a board incurpuratc/if for the purpose, such corporation or board is

not liable to a private action unless the statute transferring the duty
clearly manifest an\intention on the part of the legislature to impose
h the additional liabil}\\'. See Cowley vs. Newmarket Local Board, §
Times L. R. 788. 'That is done in this Province in express terms in
the case of highways and in case of nonrepair after notice under sec-
tion 583, sub-section 2, but I see no such indication of any such in-

tention in such a case as the present.

As to a claim to compensation that presupposes that the work
I am not at all pre-

was authorized and done without negligence.
pared to say that the person who was tenant during the construction

of the work, and who sustained damages in consequence, might not
be entitled to compensation, on the contrary I think the compensa-
tion, clauses include such a person, but this claimant was not in such
The owner was then entitled to claim for all damage

a position.
which was then capable of being foreseen, and in respect of such

damage the compensation is assessed once for all, and if he had then

only a reversion, his damage as owner would presumably be assess-

ed, less, speaking generally, the value of the compensation awarded

to the tenant ; if there was no tenant he would get the whole com

pensation, but no action could afterwards be maintained by Him or

any person claiming through him as this tenant does.

I feel clear that the plaintiff is not entitled to compensation un
der the statute ; in any other view each successive tenant for all time

i could claim compensation in each and every year as frequently as

| the damage occured.

Whether this objection was or was not taken in the Court below
appears to me to be unimportant; the facts here are not in dispute,

and it is a pure question of law ; and in such a case we have the author-
ity of the Judicial Committee for holding that it is not only compe-

e

tent but expe
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Ql \\'i)h : tent but expedient in the interests of justice to entertain it : Conrec-
y there ticut Fire Ins. Co. vs. Kavanagh, 8 Times L. R. 73
€epayers Appeals dis nissed with costs.

_ Burton, J. A., dissenting.
lature 1s
rnment
pon the
author p
pair the § " ~/
,-when- ‘f'l; IN THE SUPREME COURT OF CANADA.
ation or B
board is B Present—Fournier, Taschereau, Gwynune, Sedgewick and King JJ.
he duty . .
THE CORPORATION OF THE TOWNSHIP OF ELLICE )

- impose :
( Defendants) - . . ) )

Joard, §
lerms in AND

Appellants ;

der sec- B8 SamvkeL R. HiLes (Plaintiff) - - Respondent.
such in- §8

1e work . i :
['HE CORPORATION OF THE TowNSHIP OF ELLICE )

Defendants) - - - - - Appellants ;

all pre-
truction

ight not

mpensa- GrOrRGE Crooks (Plaintiff) - - , Respondent.
in such :
damage ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

h

of suc
ad then

Wunicipal Corporation—Drainage—Action for Damages—Reference—
Drainage Trial Act, 54 Vic. ch. 51— Powers of Referce—Negli-
£ J  } 3 S
gence—Liability of Municipality.

> assess-

dad
wwarded
)]LA coni 3 pon reference of an action to a referee under the Drainage Trials Act of Ontario (54 Vic. ¢ch
/ whether under section 11, or section 19, the referee has full power to deal with the case

Him or : < he

to decide according to the very right and justice of the case, and may convert the claim for

thinks fit and to make of his own motion, all necessary amendments to enable him

; damages under said section 11 into a claim for damages arising under section 591 of the
tion un Municipal Act

i drainage scheme for a single township the work may be carried into a lower adjoining
all time municipality for the purpose of finding an outlet without any petition from the owners of
sntly as land in such adjoining township to be affécted thereby, and such owners may be assessed
= I 1efit,  Stephen vs, McGillivray (18 Ont. App. R. 516) ; and Nissouri vs. Dorchester (14
0. R. 294.) distinguished

: 5 grar s ¢
One whose lands in the adjoining municipality have been damaged cannot, after the by-law
rt below han' X

een appealed against and confirmed and the lands assessed for benefit, contend before

[li_\’})ll{(;. the referee to whom his action for such injury has been referred under the Drainage Trials

Act that he was nqt liable to such assessment, the matter having been concluded by the
confirmation of the by-law,

author

compe- ‘he referee has no jurisdiction to adjudicate as to the propriety of the route selected by the en-
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gineer and adopted by by-law, the only rem:dy, if any, being by appeal against the project
proposed by the by-law.

A municipality constructing a drain cannot let water loose just inside or anywhere within an L'n\\'lc}' vs. Ne
a |.Ju.m|ng nn}tvc:]y\hly without bzing liable for injury caused thereby to lands in $uch ad Geldert (2).
joining municipality. ;

Where a scheme for drainage work to be constructed under a valid by-law proves defective and : L‘hrist(»])}]
the work has not been skilfully and properly performed, the municipality constructing it

Plaintiffs

; The Drainage
are not liable to persons whose lands are damaged in consequence of such defects dnd im [he I ag
proper construction, as tort feasors, but are liable under section 591 Municipal Aect for dam ; does not inte:
age done in construction of the work or consequent thereon ey X
] e ) . may therefore
A tenant of landmay recover damage suff :red during his occupation from (‘l)"\(l'\l\“llﬂn of drain

age work, his rights resting upon the same foundation as those of a freeholdek, Montreal vs. 1

Appeal from a decision of the Court of Appeal for Ontario (1)

The petit
affirming the report of a referee to whom the action way referred
under the Drainage Trials Act, 1891. Chatham (4).

The facts of the case dre fully set out in the judgment of the [ It is not n
court delivered by Mr. Justice Gwynne. 8 an action if th

Wilson Q. C. and Smith Q. C. for the appellants. The referee & Appleton vs. 1
was wrong in the opinion he expressed, on the authority of Stephen [ As to th
vs. McGillivray (2), and West Nisgouri vs. Dorchester (3), that the Williams vs. F
by-law was invalid for want of a petition from ratepayers in Elma. Wilson Q.

makes it inva

In those cases the drains were not carried into adjoining townships [ assessment. I

to find an outlet but for other purposes and so section 576 of the As to the

Municipal Act did not apply. In the present case that section dis- 8 Sandwich Eas!
tinctly authorizes the proceedings. See Chatham vs. Dover (4). : ;

The Court of Revision confirmed the assessment for benefit on uwynae,
plaintiff’s lands which precludes him from obtaining compensation ki same grou
Re Price and City of Toronto (5); James vs. Ontario & Quebec Concession of ¢
f\’.’lil\\';l\' Co. (6).

Hiles has been allowed compensation for damage to yearly crops
to which he {\'Lls not entitled. Injury is only to be estimated as on
the date Qf the by-law. Re Prittie and City of Toronto (

If the work is constructed under a valid by-law there is no

seised in fee, a
cession of the ¢
time of the injt
statement of cl;
effect that: O
No. 198, for dr

o o |

7).
liability as for negligence. That is held by our courts and, we sub
mit, by the Privy Council, in Williams vs. Township of Raleigh (8)
See al 1don, Brighton & South Coast Railway Co. vs. Truman

and the schedt
lands in the T
Elma and Loga
The by-law must be quashed before an action can be brought [l constructed a
and notice of action should be given. Hill vs. Middagh (10). i @long the boun
If the work has been lawfully done the only liability of the cor- B8 Logan and Elm
. . - - : sl . 5
poration is to be compelled by mandamus ‘to levy an assessment. erly limit of lot
Quaintance vs. Howard (11); Smart vs. Guardians of West Ham B efendants, tho
Union (12); Frend vs. Dennett (13). age clauses of t
20 Ont. App. R. 22 (8) 21 Can. S.C.R. 103; [1893]
18 Ont, App. R. 51¢ A. C. 54
14 O. R, 294 )) 11 App. Cas. 45
4 2Can. S. C. R (10) 16 Ont. App. R
) 16 O. R. 726 11) 180. R. g5

) 15 Ont, App. R (12) 10 Ex. 867
) 19 Ont. App. R. 5 (13) 4C. B. N. 8. 576
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LEha pro Plaintiffs have n%nght of action as it is not given by the statute.

re within an Cowley vs. New market Local Board (1); Municipality of Pictou vs.
5 in $uch ad Geldert (2)

lefective and : Christopher Robinson Q. C. and Mabee for the respondents.
nstructing it
ects dnd im 3 . X .
Actfor dam- [ does not interfere with vested rights or matters of substance. It

The Drainage Trials Act deals only with matters of procedure and

vion of drain. may therefore be retrospective in its operation. Mayor, etc., of

\ Montreal vs. Drummond (3)

tario (1 The petition for the by-law was not properly signed which

{ referred B makes it invalid. Judgment of Mr. Justice §enry in Dover vs.
B Chatham (4) '

nt of the [t is not necessary to have the by-law quashed before bringing
B an action if the defect appears on its face. Connors vs. Darling (5).

e referee B Appleton vs. Lepper (6); Cleland vs. Robinson (7).

Stephen S As to the liability of the municipality for negligence see
that the B Williams vs. Raleigh (8); Sombra vs. Chatham (g).

in Elma. Wilson Q. C. in reply. 'The whole matter should be settled by

uwn\*hip\ B assessment, Re County of Essex and Rochester (10).
'6 of the [ As to the petition for a by-law see In re White and Township of
‘tion dis- @ Sandwich East (11).

(4).
enefit on

Gwynne, J.:—These actions are founded almost wholly upon
ensation the same grounds, the former for injury to lot No. 21 in the 14th
concession of the Township of Ellice, of which the plaintiff Hiles is
seised in fee, and the latter for injury to lot No. 20 in the same con-
cession of the same township, of which the plaintiff, Crooks, at the

time of the injuries complained of, was in possession as tenant. The

¢ Quebec

Tl}' Crops

ed as on

statement of claim of the plaintiff Hiles, in short substance, is to the
ct that: On the 18th May, 1885, the defendant passed a by-law,

ere is 10 . . . ' C e gy z
we st No. 198, for draining parts of the Township of Ellice, under which,

, We sul

ioh (8 and the schedules thereto attached, they assumed to tax not only

c1g 1 o " . Rl - . e, . -
'lTrum “ lands in the Township of Ellice, but also lands in the Townships of

Elma and Logan ; that professing to act under the said by-law they
constructed a drain commencing in the Township of Ellice, thence
tlong the boundaries of the Townships of Elma and Ellice, and of

brought

I} 8

the cor Logan ;uul Elma, into Elma to within about 45 rods from the north-

ro—— erly limit of lots 25 and 26 in the 14th concession of Elma ; that the

est Ham ) defendants, though professing to construct the drain under the drain-

ige clauses of the Municipal Act, did not observe the legal require-

13) 1 92| £ >, 348 (6) 20U, C.C., P. 138
] : U.C.C. P. 41
( 1893]) A. C. 54
(g) 180nt. App. R. 252,
(Yo) 42U.C. Q. B.52
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ments necessary to give them jurisdiction, in that they did not re- The plaint
quire a petition to be presented to them signed by a majority of the precisely upon

owners of the lands to be taxed, or whose lands would be benefited of the injuries
by the said works ; that the defendants did not carry the drain toa done professed!
proper or any outlet, but brought in the water from Ellice and de- The defen
posited it on the land in Elma, from whence it spread over lots 25, legality of the 1
24, 23 and 22, in the said 14th concession, into plaintiff’s land, ages, if any we
where it remained to the damage of the plaintiff’s lands and crops; |8 arbitration und
that the defendants were guilty of negligence in the construction of made for such
the drain in that they provided no proper outlet for the water of the land for injury
drain, and that they improperly brought large quantities of water |8 of the drain cor
from their natural flow into and upon the lands of the plaintiff ; that ran from the of
after the said drain was alleged to be completed, gnd upon the 4th therefore estopj
August, 1890, the defendants passed another by-law, No. 265, Qull_\' the defes
whereby, after reciting that it was found that the outlet provided S. O. 1887.

by said by-law No. 198 was insufficient, they J)rowidcd for the con- Upon the 1
struction of a ngw drain as an outlet from the outlet as provided by dants in the act
by-law 198, nc}oss lots 25, 24, 23, 22 and 21 in the said 14th con- court in which

cession of Elma, into a river called the Maitland. ‘That the defend- Jwas thereby re
ants have assumed to proceed under such last-mentioned by-law and Trials Act, 54 \
have entered upon plaintiff's land in lot 21, and have taken part passed for the e
of his land for excavating and constructing said drain therein ; that ministration of

said drain, when constructed, will prove a permanent injufy to the titled to recov

land of the plaintiff, and will necessitate the construction and mainten- by drainage wor
ance of many small bridges and crossings ; that the said last-mention- instead of proce
ed by-law is illegal in that the defendants did not comply with the [nstitutions Ac
legal formalities necessary to enable them to continue the said drain Vic. ch. 18.
that no petition was presented for the construction or continuation of The act prc
the same, and the plaintiff further alleges that by reason of the said point a referee f
by-law, No. 198, being bad for the reasons aforesaid, the by-law deemed to be a1
No. 265 is of necessity void also ; and lastly, that the outlet provid- (sec. 2, sub-sec.
ed is insufficient and improper in that a much better outlet could under the Judic:
have been obtained without injuring the plaintiff’s land, and the arbitrators unde
plaintiff claims $400 damages by the flooding of his land, caused by bitrators under
the work done professedly under by-law No. 198, and $600 damages lands taken or i1
for injury to his land by the work done professedly under by-law arbitrators gene
No. 265. _ proceedings befq
To this statement of claim the defendants set up their defence, cluding the prod
which it is unnecessary to set oyt at length, or further than to say of appeal, and ¢
that it insisted upon the sufficiency and v ilidity of both by-laws, other notices an
which the defendants rely upon as their sufft ient defence and justi- omissions, the ti
fication, to which the plaintiff replied by joi:uing issue. the assistance of
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The plaintiff, Crooks, in his statement of claim based his action
precisely upon the same grounds as the plaintiff Hiles had, in respect
of the injuries alleged to have been suffered by him for what was
done professedly under By-law No. 198.

The defendants relied upon the sufficiency of that by-law and the
legality of the work done thereunder, and they insisted that the dam-
ages, if any were suffered by the plaintiff, were the proper subject of
arbitration under the Municipal Act, and that no application was ever
made for such arbitration ; that the plaintiff accepted a lease of the
land for injury to which the action is brought after the construction
of the drain complained of, and with knowledge of all the risks he
ran from the operations complained of, and they insisted that he was
therefore estopped from making the claim asserted in the action, and
Wyally the defendants claimed the benefit of section 338 of ch. 184 R.
S. O. 1887.

Upon the 18th October, 1891, upon motion made by the defen-
dants in the action at the suit of Crooks, an order was made by the
court in which it was pending that the said action should be and it

Jwas thereby referred to the referee appointed under the Drainage
Trials Act, 54 Vic. ch. 51. Now this act appears to nte to have been
passed for the express purpose of removing obstructions to the ad-
ministration of justice which sometimes occurred where parties, en-
titled to recover damages for injuries done to their property
by drainage works, brought actions at law to recover such damages
instead of proceeding under the arbitration clauses of the Municipal
Institutions Act, as required by section 591 of the act of 1883, 46
Vic. ch. 18.

The act provides that the Lieut.-Governor 6f Ontario may ap-
point a referee for the purposes of the Drainage Acts, who shall be
deemed to be an officer of the High Court and among other things

sec. 2, sub-sec. 4) shall have all the powers of an official referee
under the Judicature Act; (sub-sec. 5) shall also have the powers of
arbitrators under the said acts ; and shall also have the powers of ar-
bitrators under the Municipal Act with respect to compensation for
lands taken or injured, and shall likewise have the powers of other
arbitrators generally ; and (sub-sec. 6) shall also have as respects
proceedings before him the powers of judges of the High Court, in-
cluding the production of books and papers, the amendment of notices
of appeal, and of notices for compensation or damages, and of all
other notices and proceedings, the rectification of other errors or
omissions, the time and place of hearing, examination and viewing,
the assistance of engineers, surveyors or other experts, and as respects
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before him, or proper for doing complete justice therein between the
parties.

By section 4 the referee is substituted for the arbitrators pro-
vided by the Drainage Acts aforesaid.

By section 5 claims, matters and disputes which the said enact-
ments provide for referring to arbitration shall be instituted by sery-
ing a notice of appeal, or notice claiming damages or compensation,
as the case may be, upon the other parties concerned ; the notice
shall state the grounds of the appeal or claim, etc., etc.

By section 11 any action for damages from the construction or
operation of drainage works may at any time after the issue of the
writ be‘referred to the said referee by the court or a judge thereof,
and by section 19:

Where a party brings an action for damages in a case in which, according to the opinion
of the court in which the action is brought, or a judge thereof, the proper proceeding is under
this act, the court or judge on the application of either party, or otherwise, may order the
action to be transferred to the said referee at any stage of the action and on such terms as to
costs or otherwise as the court or judge sees fit; and the referee shall thereupon give such
directions as to the prosecution of the claim before him as may seem just or convenient, etc
ete

I cannot doubt that under this act the referee has the fullest
powers of amendment which are possessed by the High Court itself,
and that upon the reference of an action to him by the court or a
judge, whether it be referred under the 11th or the 19th section, he
has full power to deal with the case as he thinks fit, and to make,
without any application of any of the parties, all such amendments
as may seem necessary for the advancement of justice, the prevention
and redress of fraud, the determining of the rights and interests of
the respective parties, and the real question in controversy between
them, and best calculated to secure the giving of judgment accord-
ing to the very right and justice of the case, and so if necessary to
convert the claim for damages as stated in the statement of claim, if
that should be filed before the transfer or reference of the action to
the referee, into a claim for damages under section 591 of the act of
1883, as consequential upon the construction of a work authorized
by a by-law duly passed under the authority of the statutes in that
behalf, and to cause his adjudication thereon to be entered of record
for the plaintiff for his damages, if any awarded him, as damages
recovered under that section.

On the 19th of October, 1891, an order was made by the Common
Pleas Division of the High Court in the action of Hiles vs. The
Township of Ellice whereby it was ordered that that action and all
questions arising therein be referred to the referee appointed under

all matters whatsoever incident to the trial and decision of matters

the Drainage
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the Drainage Trials Act of 1891, pursuant to the provisions of the
said act. Accordingly both cases were brought down for trial before
the said referee, and evidence of a most exhaustive and much of an
irrelevant character appears to hgsfe been entered into, for the plain-
tiffs were allowed to enter into efidence for the purpose of establishing
ively assérted, that it was competent
for them to show, either as a¥oiding the by-law No. 198 altogether,
or as establishing negligence making the defendants liable as wrong-
doers even if the by-law should be held to be valid, that the route
adopted for the drain as constructed was much inferior to another
route which if selected the lots 20 and 21 in the 14th concession of
Elma would not have suffered damage ; this evidence was apparently
offered for that sole purpose, but was wholly irrelevant, for as-
suming the fact to have been established, it could neither have the
effect of avoiding the by-law nor of fixing the defendants with liability
as for negligence in construction of the work authorized by the by-law.
The petition which was the foundation of the by-law could not be pro-
duced, having been lost, but the evidence established beyond doubt,
that the work petitioned for was simply the drainage of certain lands
in the Township of Ellice, and that the petition was signed by a
majority of the owners of the lands the draining of which was peti-

a pretension which they respe

tioned for. By the surveyor’s report, which is recited in and made
part of the by-law, it appears that he found it necessary to carry a drain
constructed for draining the said lands in Ellice into the Township
of Elma, and he set out the course which he considered to be best
{or that purpose, ‘‘to a branch of the Maitland river in the 14th
concession of Elma,”’ which route, commencing at the said branch
of the Maitland river in the said 14th concession, he marked by
stakes back to the lands in Ellice proposed to be drained, and being
of opinion that certain lands in Elma would be benefited by the coh-
struction of such drain he assessed them respectively with amounts
which appeared to him to be just and reasonable. No appeal having
been taken by the Municipality of Elma against his report, plans,
assessments or estimates, the council of that municipality passed a
by-law for levying from the lands in Elma the amounts so assesséd
upon them respectively. Thus it appeared that all the proceedings
necessary to be taken under sections 570, 576, 578, 579, 580 and 581
of the said act of 1883, which sections have been in force ever since
the passing in 1882 of 35 Vic. ch. 26, in order to make the by-law
and the work thereby authorized valid were taken and the ®ork was
completed as contemplated by the by-law and the surveyor's report ;
but upon completion it proved that the branch of the Maitland in

S s et S

o e

RPN

i
o v

dhrton -

g

eas



96 HILES VS. ELLICE.

the 14th concession which the surveyor designed as and made the out-
let of the waters brought ,down thereto by the drain was inadequate
for that purpose, and that in consequerce the waters spread over
several lots in the 14th concession, and by reason thereof the mun-
icipal council of the Township of Ellice, upon the 4th day of August,
1890, provisionally passed a by-law numbered 265, whereby, after re-
citing therein that after the completion of the drain authorized by
by-law 198 it was found that the outlet provided by that by-law was
insufficient, it was enacted, ‘‘ pursuant to the provisions of the Mun-
icipal Act,” 7. e. section 585 of ch. 184 R. S. O. 1887, which is the
same as section 586 of said act of 1883, as amended by section 19 of
47 Vic. ch. 32 (1884), that a new outlet drain from the outlet of the
Maitland drain in the creek, that is to say, the outlet of the drain
constructed under by-law No. 198, should be constructed to the main
Maitland river, crossing several lots, including lot 21 in the 14th con-
cession of Elma, the property of the plaintiff Hiles, according to the
report, plans and estimates recited in the by-law. By®this by-law lot
21, the land of the plaintiff Hiles, was assessed for benefit in the sum
€38.56. Against this by-law, and the assessment made therein upon
the lands in Elma, the municipal council of that township appealed,
but the by-law and assessment were confirmed by the arbitrators to
whom the appeal was referred under the provisions of the act in that
behalf, and thereupon the by-law was finally passed on the 28th Sep-
tember, 189o. Subsequently, and upon the 3oth May, 1891, the
municipal council of Elma passed a by-law to levy upon the lands so
assessed in Elma the amount of such respective assessments. The
only question now arising under this by-law is one in the case of Hiles
vs. Ellice, and the claim of the plaintiff Hiles therein is solely for the
land taken for the drain and for damages occasioned by severance of
the land by the drain, and the necessity of erecting and maintaining
a bridge or bridges across the drain, &c., &c.

Upon these actions, so referred to him, the learned referee has
adjudicated and determined to the effect that if he was deciding those
cases upon the first impression, and not governed by authouiity, he
would consider the above section 576 of the act of 1883, 46 Vic. ch.
18, to apply to cases like those before him, and that therefore the
engineer could properly continue as he did the drainage work into
Elma, and assess the lands therein which would be benefited by such
work under the provisions of the said section, but that he thought
he was concluded by the judgments of the courts in West Nissouri
vs. Dorchester (1), and Stephen vs. I\I(‘(}illi\'r:\\' (2), and upon what

(1) 14 O. R, 294. (2) 18 Ont. App. R. 516
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he understood to be the authority in those cases he thought the said
by-law, No. 198, td be utterly invalid, as passed without any juris-
diction in the municipal council of Ellice to pass it. But he also
adjudged and determined that, assuming the by-law to be vaiid, the
defendants were liable as wrong-doers for negligence, as I under-
stand his report, in not providing a proper outlet for the waters
brought down by the drain; and because the work was not properly
or skillfully performed, but was for a long time left unfinished at lot
25 in the 15 concession of Elma, with a flood of water passing
through it and spreading on adjacent lands, whereby some of the
water spread upon the lands of the respective plaintiffs; and because
he was of opinion that the drain should never have been constructed
upon the route adopted, but should have been taken on a wholly
different route to the main river Maitland as it passes through lot
No. 18 in the 14th concession of Elma. But he further was of
opinion, that even though the above findings should be erroneous,
and assuming that all damages arising from the construction of the
drain constructed under said by-law No. 198 were only recoverable
by arbitration under the provisions of the statute, and not by action,
he still had power, upon the references made to him under the Drain-
age Trials Act of 1891, to deal with the cases in that light, and he

!so adjudicated, and he assessed the damages sustained by the plain-

tiff Hiles, in consequence of the construction of the drain constructed
under by-law No. 198, whether recoverable by proceedings in action
or by arbitration under the statute, at the sum of $160, as to the
amount of which,, assuming the defendants to be liable, there is no

complaint, and he assessed the damages sustained from like causes by

the plaintiff Crooks at $170, as to which amount neither is there any
complaint or objection, assuming the defendants to be liable.

As to the damages claimed by " fhe\ plaintiff Hiles in his action,
as sustained by him by reason of the drain constructed under the
said by-law No. 265, he found and |adjudged as follows. He says :

Apart from any question that might arise in case by-law No. 265 should be held invalid,
and assuming these damages were not such as the plaintiff could sue for, but werg only such
as could be determined by arbitration under section 591, &c., of the Municipal Aét, but such
damages are not referable to me under the Drainage Trials Act, 1891, I think I have authority
to deal with the matters upon this reference.

I find the plaintifi's damage to be, upon this branch of the case, §110, made up as follows
$% for loss of land, $40 for fencing and clearing up and grading banks of the drain, and $3c
for one substantial bridge, making in all the sum of $150, and I find the plaintifi’s farm is
directly benefited by this outlet drain to the extent of $§40, over and above the amount assessed
against it for construction ; taking this $40 from $150 I find the plaintifi's damage upon this
branch of the case $110, as above mentioned.

Upon appeal from these judgments and reports of the referee a
111;xjuri§’\' of the Court of Appeal for Ontario has maintained the

/
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judgments of the referee in both cases in omnibus, and without pro-
nouncing any judgment as to the validity or invaldity of the by-laws,
or of either of them, has concurred in the judgment of the referee that
upon the proceedings taken before him under the Drainage Trials Act
of 1891 it was competent for him to award and adjudge damages to the
plaintiffs for the injuries sustained by them respectively, whether
prior to the passing of that act such damages could have been
recovered only by process in arbitration under the act, or by
action at law as for tort. From this judgment the present
appeal is taken, the defendants still contending that they are not
at all liable, but if they are, that is still a substantial point which
they have a right to insist should be determined, namely, whether
they are liable as tort feasors, upon the ground of their by-law being
ultra vires, or whether they are only liable under the provisions of
the statute as for damages consequential upon the construction of a
work legally authorized to be constructed, for that if their liability be
only of the latter character the assessments authorized by by-law
No, 198 of Ellice, to enforce recovery of which a by-law was passed
by the Municipal council of Elma, are still recoverable, whereas if
the defendants are liable as tort feasors upon the ground of the in-
validity of their by-law, the work constructed thereunder is illegal
and the assessments made for payment of the construction of the
work are void also, and not only not recoverable in future, but that
those already paid may possibly be recoverable back.

With the first impression of the learned referee, and with the
opinion expressed upon that point by Mr. Justice Burton in the
Court of Appeal for Ontario, I must say that I entirely concur,
namely, that the work contemplated and authorized by the by-law
No. 198 was authorized by section 576 of the act of 1883, and that
the engineer, to give effect to whose report, plans, &c., the by-law
was passed, had authority to asses$ as he did the lands in Elma, and
that the said by-law and the by-law passed by the municipal council
of Elma to enforce the levying of such assessments upon the lands
assessed in Elma are perfectly valid and binding in all respects.
Neither Stephen vs. McGillivray (1) nor Nissouri vs. Dorchester (2)
warrants the conclusion drawn from them by the learned referee.
Both of these cases rest in great measure upon the same ground, al-
though that in Stephen vs. McGillivray (1) is more extended than in
Nissouri vs. Dorchester (2). In the former the low lands, to drain
which the scheme of drainage proposed was designed, extened over
several townships situate in three different counties, not as here in

(1) 18 Ont. App. R. 516.

(2) 14 O. R. 294.
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Ellice alone to drain which the necessity arose to carry the drain in-
to Elma, and thereby an incidental benefit was conferred upon lands
in Elma. Then the drain in Stephen vs. McGillivray (1) was not
proposed to be, nor could it have been, carried into McGillivray at
all, that township lying higher up than Stephen and ten miles from
the proposed drain, which was designed to drain the low lands lying
in Stephen and the other adjoining townships in different counties,
and the engineer who devised the scheme of drainage which Stephen
sought to enforce upon McGillivray, assessed McGillivray as for a
benefit which he conceived justified that township being made to con-
tribute towards the expense of the work, because, McGillivray being
higher up than Stephen, water descended naturally from it into the low
lands in Stephen and the other townships proposed to be drained, for
which reason, as he conceived, McGillivray would derive benefit ; just
as in Chatham vs. Dover (2), the engineer had assessed the T'ownship
of Dover and lands therein as for benefit in giving it an outlet, as he
termed it, such benefit and outlet consisting only in enlarging the
capacity of a natural water course in Dover, by which the lands
there assessed were already sufficiently drained, so as to enable it to
carry off the extra waters brought down into it by the drain propos-
ed to be constructed in Chatham. In Nissouri vs. Dorchester (3),
the low lands to drain which the drainage scheme there was design-
ed, lay in both of the above-named townships, instead of, as in
Stephen vs. MeGillivray (4), in three townships in different
counties, but the principle upon that point is the same, and is that
section 576 only applies where the lands proposed to be drained lie
in one township only, and that for the drainage of these lands the
scheme designed requires that the drain should be carried into a low-
er township, which work incidentally benefits the lands in suchother
township. If it does not so benefit such other township the lands in
that township cannot be assessed for, or charged with, any portion
of the cost of the work ; but if it does they can to the extent, but
only to the extent, of the benefit so conferred ; and the time and
place for contesting the question as to benefit or no benefit is before
arbitrators, as provided by section 582 of the act of 1883. 'This, as
it appears to me, is the effect of the judgment of this court in Chat-
ham vs. Dover (5).
Then as to the finding of the learned referee that the work done
under the by-law 198 was not properly or skilfully performed ;
that it never should have been constructed upon the route upon

(1) 18 Ont. App. 516. (3) 14 O. R. 294.
(2) 12 Can. 8. C. R. 321. (4) 18 Ont, App. R. 516,
(5) 12Can. 8. C, R. 321,
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which it was constructed, as provided in the by-law; that it was not
continued to a proper outlet; that it was left for a long time unfinish-
ed at lot 25 in the 15th concession of Elma, with a flood of water
passing through it and spreading upon adjacent lands, by which
means the water was turned loose upon lands in Elma, and some
came upon the lands of the respective plaintiffs.

By these findings of the learned referee, and the manner in
which he subsequently deals with them in his report, I understand
him to mean that these circumstances either constitute negligence in
the construction of the drain, for which the defendants would be
liable in an action at common law, as wrang doers, even if the by-law
No. 198 be valid, or at any rate they would be liable, under section
591, as for damage ‘‘done to the property of the plaintiffs in the con-
struction of the drainage works or consequent thereon.”” So under-
standing the learned referee I concur with him, but think that the
proper conclusion to be drawn is that the liability of the defendants
is under section 591, and not as tort feasors at common law. ¢

The fact that an outlet as designed by an engineer for a drainage
work and reported by him to a council, and adopted by the council,
should prove to be insufficient constituted negligence in the munici-
pality in the construction of the work when adopted by by-law has
never, so far as I am aware, received countenance in the courts in
this country, if indeed the contention has ever been raised. No
case, so far as I am aware, has arisen wherein it appeared that any
engineer or surveyor prepared for the adoption of a municipal
council a scheme of drainage work which did not propose an outlet
which at least seemed to be sufficient to carry off the waters from
the lands proposed to be drained. It has never, I think, been con-
sidered ‘by any engineer that the drainage clauses of the Municipal
Institutions Act, at any time, authorized the construction of a
drainage work which, while taking off water collected on the low
lands of A. B. C. and D. provided no outlet whatever for such waters,
but proposed to deposit them, or ‘‘turn them loose,”’ to use the ex-
pression of the learned referee, upon the lands of other persons, as
E. F. G. &c. &c. If Mr. Cheeseman ever entertained that opinion
he certainly did not act upon it in the report and plans made by him
upon which by-law No 198 was passed, for in them he plainly
designated a stream called by bim a branch of the Maitland river in
the 14th concession of Elma as the outlet, and as a sufficient one, for
carrying off the waters to be brought into it by his proposed drain.
In the judgment of the learned Chief Justice of Ontario, pronouncing
the judgment of the majority of tlle Court of Appeal for Ontario in

the present
that one t¢
area, eithe
to be let loc
by injured.
arise as fo1
ultra vives,

.ing an act

49 Vic. ch. |
576 of the
any duty u
a drainage
by the said
than make
mind, what
576 as it
statutes of
solidation.
any doubt tk
capacity en;
water suffer
of the work
poration to
done arose f1
by the by-le
held liable ¢
to distinguis
which occu
caused from
drain are pl
fall under se
of the work
Finally,
the by-law D
the learned 1
was not with
upon. ‘That
I think, by 2
198, and can
of Elma of a
assessments !
the particula



HILES VS. ELLICE. 101

the present case, I entirely concur, and I have always held the opinion
that one township canfiot diycharge the waters collected within its
area, either just inside of, or/ anywhere in, another township, there
to be let loose, without beifig liable for damages to the parties there-
by injured. But in such case the liability would, in my opinion,
arise as for an act done without any jurisdiction whatever, utterly
ultra vires, and not merely as for negligence in the mode of perform-
.ing an act legal in itself. I cannot see therefore that section 27 of
49 Vie. ch. 37 (1886), which added some words to the text of section
576 of the Municipal Act of 1883, conferred any power or imposed
any duty upon an engineer designing and laying down a scheme for
a drainage work which had not already been conferred and imposed
by the said section 576, as it had always been, or did anything more
bl than make perfectly plain to the most humble capacity of the lay
under- A A . : . :
mind, what to the professional mind was sufficiently plain by section
at the : . A : :
576 as it previously stood in the act of 1883, and in the
statutes of which that act was but a repetition and con-
solidation. 'The object appears to me to have simply been to remove
any doubt there might be in the minds of any person of the humblest
capacity engaged in the administration of the act. Then as to the
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: water suffered to overflow the adjacent lands during the construction
rw has . et
of the work, it is to be observed that the work was let by the cor-

3 4
}rts B i - poration to an independent contractor, and if any part of the injury
+0 ; done arose from his negligencg in the execution of the work authorized
by the by-law, the corporation cannot in respect of such injury be
held liable as tort feasors. I see no intention in the learned referee
to distinguish between any overflow during the construction from that
which occurred after the completion of the work. All injuries
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o caused from overflowing lands by the waters brought down by the
ricipal . ‘ . 3
: drain are placed upon the same footing, and all, as it appears to me,
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fall under section 591 of the act as damage done ‘‘in the construction
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of the work and consequent thereon.

raters, A: :
; Finally, as to the route selected by the engineer and adopted by

the by-law No. 198 not having been the one which, in the opinion of
the learned referee, should have been adopted, that is a matter which
was not within the jurisdiction of the learned referee to adjudicate
upon. That was a point which should have been raised, if at all, as
[ think, by an appeal against the project as proposed by the by-law
198, and cannot be raised after the passing by the Municipal Council
of Elma of a by-law for the purpose of levying the amounts of the
assessments upon the lands in Elma to pay their share of the cost of
the particular work as defined in the report and plans of the engineer
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as adopted by the by-law No. 198. In so far, therefore, as con- damages to 1
cerns the amounts adjudged by the learned referee to the respective benefit but o
plaintiffs for damages done to their lands during construction, and ' by the by-la
" subsequently to the completion of the work, I .am of opinion that learned refer
judgment should be entered for those respective sums, namely, $160 ) already be?”
. In the case of Hiles, and $170 in the case of Crooks, as for aainagq; B Y"'”W passin
{ sustained by them ‘‘in the construction of the drain authorized by think, ‘conclt
the by-law No. 198 and consequent theregn;’ and that the record of icipality of E
the judgment should express the recovei‘y?&’being for such damages. %  Elma made t
I entirely concur in the judgment of the Court of Appeal that s the landholds
Crooks, as atenant, is as much entitled to recover damages for injury ; trators on su
done to him during his occupation as a freeholder would be for like : as it appears
damage. His claim is not at all based upon section 393 of the act of | wasnot s
1883; his right to recover is established upon section 591, which does done to his I
not qualify his right of redress for any damage done to the land to l'r‘fl"’“’t‘d drai
his injury during his occupation, but affects only the mode in which ‘ claim under :

such redress should be obtained when, and so often as, the injury ‘1}“' COTPOTALH
of this part o

the defendant
costs in the ¢
portion of the
defendants s
maintenance ¢
judgment, th
plaintiffs resp

occurs. His right to recover rests precisely upon the same found-
ation as does the right of Hiles, in respect of the like damage done
to him. )
/As to the amount awarded to Hiles in respect of damage done to
~His land under by-law No. 265, that by-law, as already pointed out,
was passed under, and derives its authority from, sec. 585 of ch. 184
R. S. O. 1887, which is identical with sec. 586 of the act of 1883,
after the passing of the act 47 Vic. ch. 32, sec. 19, and not under 49
Vic. ch. 37, sec. 27. Section 576 of the act of 1883, equally after the
passing of section 27 of ch. 37 of 49 Vic. as before, related solely to
an original by-law passed in adoption f the report of an engineer ,
for constructing a drainage work upon a petition presented under 1 -
the statute, by owners of lands in a higher township, in effecting leigh (1) whic
which purpose the engineer found it to be necessary to carry .his . J“\“Cf Burtor
drain into a lower township ; it had no relation to a by-law passed That lear

drain as auth¢
[ think there
[ may be
g an erronec

Mr. Justice Gw

for the purpose of making a new outlet, or improving one already ot s
. T ut permissive, the
adopted for a drain already constructed under the authority of the me, the engineer 1
. : : it present to say it
act whicH was the purpose and object of the by-law 265, and which oy ey}
was authorized solely by section 586 of the act of 1883, as amended Now, alt
by 47 Vic., gh. 32 section 19, and without any petition being pre- (1) upon the
. ] :
sented thcr%,o‘f. What the learned referee has done in respect of R.S. 0., and
. v o . . . . 3 1 P y N
this matter, was to increase the amount imposed upon the plaintiff not aware that
Hiles by the by-law 265, for benefit, and then to deduct such in- court upon the
creased amount from what the learned referee has estimated to be ceeded, namely

the damage done to him by the drain, making the amount of such (1
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as con- damages to be in excess, not only of such increase in asse:sSnent for
pective benefit but of that amount added to the assessment for benefit made
m, and : by the by-law. The statute which confers jurisdiction upon the
on that learned referee gives him no authority to reopen matters which had

y, $160 already been closed by the provisions of the law as it existed prior
dmagus ' fo the passing of the Drainage Trials Act ; and this matter was, as I
zed by ) think, concluded by the judgment on the appeal taken by the mun-
- { icipality of Elma to the by-law 265, and the assessment on lands on
mages. I8  Elma made thereby and by the by-law pasS&l by Elma to levy upon
val that the landholders in Elma those assessments so confirmed by the arbi-

injury trators on such appeal. While the case was pending in appeal was,
- lik'c as it appears to me, the time when Hiles should have insisted that he
» act of ' was not assessable for benefit, as I think he was not if the damage

‘h does 8 done to his property exceeded all benefit conferred upon it by the
and to proposed drain. Hiles cannot, I think, under the circumstances, now
which claim under section 393 as for land taken or injuriously affected by
injury the corporation in the exercise of its powers. In respect, therefore,
Bt of this part of the learned referee’s judgment, I think the appeal of
e dotte - the defendants in Hiles’ case must be allowed with so much of the

costs in the courts below and upon the reference as relates to such

ok t“' - portion of the plaintiff’s claim, and that as to the residue, that as the
d out, defendants succeed in their appeal partially, viz., as regards the
h. 184 ' maintenance of the validity of the by-laws and the variation in the

1887 : judgment, that it should, in both of the cases, be entered for the
der 4‘() ®  plaintiffs respectively. as for ‘‘ damage done in the construction of the
tap the drain as authorized by the by-law No. 198 and consequent thereon.”’
lelv to ¢ I think there should be no costs of this appeal on either side.

gineer ‘ [ may be excused if I add a few lines for the purpose of correct-
Sdar §  ing an erroneous impression as to my judgment in Williams vs. Ra-
ecting leigh (1) which appears to be entertained by my learned brother Mr.
b hia & Justice Burton, of the Court of Appeal for Ontario.

p-'\s‘\‘ctl R / That learned judge, in his judgment in the present case (2), says :
A -

lready Mr. Justice Gwynne proceeded upon the ground that as the statute was not obligatory,
I'Lfl( y * but permissive, the corporation were liable if the effect of the work was to cause injury to any
of the me, the engineer being their servant. While I disagree entirely from that view it is sufficient

which it present to say it was not the judgment of the court. ’ )
ended Now, although this court was divided in Williams vs. Raleigh
7 pre- (1) upon the construction and application of section 583 of ch. 184
ect of R.S. O., and being so divided no judgment was given thereon, I am
aintiff § 1ot aware that there was any substantial difference of opinion in the
sh in- court upon the main point upon which the judgment of the court pro-
to be ceeded, namely, that the corporation by reason of their wilful neglect

such (1) 21 Can. 8. C. R. 105. (2) 20 Ont. App. R. 239.




104 HILES VS. ELLICE.

to keep in an efficient state of repair the drain, called the Raleigh 4 lect and defa
Plains drain, which they had made to serve as anoutlet to carry off ; of disrepair |
the water brought down into it by the ‘‘Bell drain,”” and by the the waters so
“Drain Number One’’ they were liable for the damage done to [ thirds of the
the plaintiff in an action at law, and that the plaintiff was not P Raleigh Plai
driven to seek redress by process of arbitration under the statute. E  Bell drain wl

The observations in my judgment which are alluded to by my learned B by their wilf
brother were made in answer to an argument addressed to us, which ! statute to ke
appeared to me to receive countenance from some passages in the outlet of the
judgment of the Court of Appeal for Ontario when reversing the & do the work
judgment of Mr. Justice Ferguson, namely : + that damage
That when a surveyor has devised a scheme of drainge work it is for the corporation simply ]';i}.:h Plains

to construct it as designed, without incurring any responsibility in so doing to be “‘ dama
The question to which my observations were so addressed is quent thereor
with preciseness stated at page 116 of the report, and after arguing @ tion under th
the point raised by such question, and referring to the clauses of the B ever, have th
statute, I wound up at page 118 in these words :— & feel disposed
The object of the clauses is to enable lands to be drained for the purpose of cultivation upon the cou
and to provide means for paying the expense of sq foing, and of preserving them (that is the

« namelv ‘he
drainage works) when constructed in an efficient state of repair to perform the purpose for name I\ , wher

which they are designed ; there is nothing whatever in any of thoSe clauses to justify the in ki uf ()1][]0[ fur <

ference that the legislature contemplated or countenanced the idea that water taken from ‘o
ious different

the lands of one person should be so condiucted as to be deposited upon the lands of another
person & the neglect o
~ And I concluded that if they adapted a project having such an 1 them by stat
object in view they would be responsible for the consequences of such B to carry off
a work, for that as the statute gave them rio jurisdiction to pass such B inadequate fo
a by-law, they could not appeal to the statute for protection. B original capa
I am not aware that my late Brother Patterson, or any of my & _eauses much
learned brothers, differed from me in this view, and it is a matter of R much of the
gratification to find a passage in the judgment of the majority of the B down into su
Court of Appeal in the present case, delivered by the learned Chief B distinguished
Justice of Ontario, concurring in it, where he.says : ‘‘I am unable B .down from
to accept the argument that one township can collect the water from a & question the
large area and discharge it just inside the line of another township to the lay mi
where it is let loose, without being liable for damage to those in- fail to obtair
jured.”’ B that he had 1
Byadding after the words ‘‘ just inside '’ as above used, the words B although of
““or anywhere within,”’ this is the precise conclusion to which my §  question came
observations led, and I then, at page 117 ¢/ seg., proceeded to show B had the peculia
that the judgment in favor of the plaintiff needed no such founda- BF precise cause of
tion, for that it had a much firmer foundation to rest upon, namely, sued was the ri
that the Raleigh: Plains drain into which the waters both of the drain in future the ef
No. 1 and of the Bell drain were conducted, were by the wilful neg- parties sufferi

/
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lect and default of the defendants permitted to fall into such a state
of disrepair and inefficiency as to be quite incapable of carrying off
the waters so conducted into them and to have thereby in fact lost two-
thirds of their original capacity ; and so that however perfect the
Raleigh Plains drain may have been to carry off the waters of the
Bell drain when the latter was originally constructed, the defendants,
by their wilful neglect to perform the duty.imposed upon them by
statute to keep the Raleigh Plains drain, which they had made the
outlet of the Bell drain and other drains, in an efficient condition to
do the work imposed upon it, were liablz in an action at law, and
that damage done to the plaintiff's land by the overflowing of the Ra-
leigh Plains drain could not, under the ci-cumstance, be fairly said
to be ‘“ damage done in the construction of the Bell drain or conse-
quent thereon ’’ so as to drive the plaintiff t> seek redress by arbitra-
tion under the statute. Their Lordships of the Privy Council, how-
ever, have thought otherwise, and have thereby, should the plaintiff
feel disposed to incur the expense of the inquiry directed, imposed
upon the court of first instance a difficult if not impossible task,
namely, where a natural or artificial water course is made the channel
of outlet for several streams of water brought down into it from var-
ious different sources, and where such channel of outlet, by reason of
the neglect of the defendants to fulfil the obligation imposed upon
them by statute of keeping it in an efficient condition of repair
to carry off the waters so conducted into it, becomes quite
inadequate for the purpose and has thereby lost two-thirds of its
original capacity, from which cause it overflows its banks and
eauses much damage to mneighboring lands, to determine how
much of the damage so done is attributable to the waters brought
down into such channel of outlet from one only, of such sources as
distinguished from the damage attributable to the waters brought
down from the other sources. Without venturing to call in
question the soundness of this judgment, it cannot but appear
to the lay mind to be marvellously strange that a party should
fail to obtain redress for an admitted injury, upon the ground
that he had not pursued the proper course to obtain such redress,
although of four of the courts of this country before which the
question came, three of them, including the learned trial judge who
had the peculiar advantage of viewing the premises and observing the
precise cause of the damage done, were of opinion that the course pur-
sued was the right one. It is matter, however, of congratulation that
in future the effect of the Drainage T'rials Act of 1891 will be to prevent
parties suffering damage from drainage works being prejudiced by
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any such conflict of opinion in the courts as to the proper mode in ® pranch of the
which redress should be sought for the injuries inflicted. If it has graph of plain
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This is an action brought by the plaintiff, who is the owner of B where the mill
part of lot 26, 8th concession of Sombra, against the defendants for B Clarke and whi
damages resulting, as it is alleged, from flooding, owing— B this notice was |

1st. To the defendants not keeping in proper repair a certain ;‘- Wallaceburg at
drain which runs from the 7th concession line obliquely across lot 26 8 master, to the ¢
in the 8th concession of Sombra ; and £ the letter to the

2nd. To the defendants’ negligence in constructing another f Meredith put th
drain along the side road between lots 26 and 27, from the south B after you hande
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outlet. B thing : T won't ¢

The plaintiff also asks for an injunction restraining the defend- | amination the p
ants from “continuing to injure the plaintiff in the way mentioned in § upon this envel
the statement of claim. # of Sombra, and

It was conceded on the argument that the plaintiff had not He then affirms
made out any case against the defendants upon the second branch as correct, but goes
above stated, that is to say, by reason of what is alleged in the sth McDonald throw
paragraph of the statement of claim. it ; he wrote it ri
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branch of the plaintiff’s case, viz: that mentioned in the 3rd para-
graph of plaintiff’s statement of claim, is the one known as Govern-
ment Drain Number Nine, sometimes called the Clarke drain.

The defendants, besides a general denial of all the material facts
as set up by plaintiffs, plead a want of notice as required by ss. 3,
s. 31, ch, 36, R. S. O. The drain complained of, is one, such as is
referred to in this sub-section.

Sub-section 3 is as follows :—

A municipality liable to keep in repair such drainage works and neglecting and refusing
to do so upon reasonable notice in writing being given by any person interested therein and
who is injuriously affected by such neglect or refusal, may be compelled by mandamus to be

jssued from any court of competent jurisdiction to make from time to time the necessary re-

pairs, to preserve and maintain the same. And shall be liable to pecuniary damage to any

person who, or whose property, is injuriously affected by reason of such refusal.”

This requires, first, a notice in writing, and second, that the
notice shall be given by some person interested therein and who is
injuriously affected by the neglect or refusal.

Constructive notice or implied notice will not do. If such notice,
“in writing *’ is given, then the township is liable to pecuniary dam-
age to any person, who, or whose property, is injuriously affected
by reason of the neglect or refusal of the township. The case of
Crysler vs, Sarnia, 15, O. R. 180, decides that such a notice must be
given by the plaintiff. Was the notice given in this case? The
evidence upon that point is, first, the evidence of the plaintiff, that
is somewhat unsatisfactory, but he swears positively, in either 1888
or 1889 and during the first year after he got from Clarke, the place
where the mill stands, he signed a notice written by Thomas ]J.
Clarke and which notice was also signed by Thomas J. Clarke ; that
this notice was put into an envelope and handed to the postmaster at
Wallaceburg at the post office there, to be addressed by the post-
master, to the clerk of the defendant township.
the letter to the clerk of the township.”” In cross-examination Mr.
Meredith put the question, ‘‘ Will you swear that you ever saw it
after you handed the blank envelope with the letter in to Mr. Mc-
Donald?’” and the plaintiff replied, ‘‘ Well I won’t swear any such
thing : I won’t swear that for anybody.”

He says ‘‘ I mailed

But further on in his ex-
amination the plajntiff said, that to his knowledge the address put
upon this envelope was ‘‘ Orra Bishop’’ the clerk of the Township
of Sombra, and that the plaintiff put the stamp upon the envelope.
He then affirms that the answer he gave to Mr. Meredith was quite
correct, but goes on to say, upon further questioning : ‘‘I saw Mr.
McDonald throw it into the box ; I saw him writing the name upon
it ; he wrote it right in front of me.”’

The witness, William Wood, knows that Mr. Thomas Clarke
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wrote out what purported to be a notice of some kind, and that he
gave it to the plaintiff, as Wood says, to send to the Reeve. Wood
says he saw both Clarke and the plaintiff put their names to this
notice.

Mr. Orra Bishop, the Clerk of the Township, was called and he
is not able to produce any such letter, and has no recollection of ever
receiving any such. He will not swear positively that he never did
receive such a letter, but believes that he did not.

The only other evidence upon this point is found in the recital
on the by-law passed by the council of defendants on the 7th No-
vember, 1891. ‘This recital is as follows:—‘‘Whereas Thomas
Clarke and others interested in No. g drain in the township of Sombra
have complained to the council that said drain was out of repair, and
that their lands were injuriously affected thereby, and asking said
council to repair said drain,”’

Mr. Orra Bishop says he drew this by-law, but his recollection is
apparently not very clear as to how he came to refer to Clarke as a
complainant. He simply says in reply to this question put by Mr
Meredith: ‘“ Q. I see this (the by-law) contains a reference to
Thomas Clarke and others about the drain being out of repair; who
had made this complaint and what did they refer to?’ ““A. I can't
say that there were any others more than the Clarks through Mr
Fraser.””  ‘“Q. And that is what is referred to in this by-law?
““A. Yes, sir.”

There is no suggestion by the defendants that the Thomas Clarke
mentioned in the by-law is any other than the one to whom plaintiff
refers as the Thomas Clarke who drew up the notice.

Taking the evidence together I am ndt satisfied that thisty-law
refers to any other complaint than the ope in writing mentioned by
plaintiff. And upon the evidences although mnot without some
hesitation, I come to the conclusion that the plaintiff did sign a
notice written and signed by Thomas Clarke and that although there
is no record of such a letter in the defendants’ minutes of the Council
proceedings and the letter itself cannot be found, the defendants did
receive such a notice, and I find as a fact that such notice was sucha
reasonable and satisfactory notice as to comply with® the statute
above referred to. There is evidence in the by-law for repair of this
drain, and other evidence that Government Drain Number Nine was
out of repair, and by reason of this the plaintiffs land was overflowed
more than it would otherwise have been.

I am therefore of opinion that the plaintiff is entitled to recover
such damages as he has sustained by reason of the defendants’ neglect
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and refusal to repair the drain. What the amount of such damage
is, it is not easy to determine. It is difficult to say from the evi-
dence, what damage the plaintiff has sustained in all; and still more
difficult to say just what damages the defendants are responsible for.

The plaintiff in my opinion greatly exaggerates the amount.
His mill was a small, cheap one, built upon a low place, a place
almost sure to be overflowed in a wet season; and it is absurd to say
that he has sustained damages for which defendants are liable to the
amount he states; but having regard to all the evidence/ I think the
plaintiff is entitled to receive some damages from the défcndants, as
a part at least of the overflow and flooding complaihed of is attri-
butable to the non-repair of this Government draix, and it was not
disputed that the defendants were liable to keepAhat drain in repair.
[ find as a fact upon the evidence that water brought down by
Government Drain Number Nine was not carried away as fast as it
would have been if this drain had been kept in repair; and by reason
of the neglect of the defendants to repair, some of the water so
brought down backed up and overflowed a part of plaintiff’s land.
[ assess the damages of the plaintiff against the defendants at the
sum of one hundred and fifty dollars. I therefore order and direct
that judgment be entered for the plaintiff against the defendants for
the sum of one hundred and fifty dollars damages, and costs of action
and of all proceedings therein and of the reference. Such costs, both
of the action and reference, to be according to the tariff of the
County Court. And that such costs be taxed by the Clerk of the
County Court of the County of Lambton, and that there be no costs
allowed to the defendants to set off against the plaintiff.

As to the defendants have taken steps to repair the drain com-
plained of, I make no order as to mandamus.

Pursuant to Drainage T'rials Act, 1891, I order and direct that the
sum of $10 be paid in stamps by the defendants as for one day’s trial,
and that if the plgintiff do affix said stamps the said sum of $10 for
the same shall Be taxed and allowed to him in his costs against the
defendants, said stamps be affixed and cancelled by either plaintiff
or defendants before this, my order for judgment or report, shall be
given out. »
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damages he has sustained.

If that notice enures to the benefit of the plaintiff in this cas€,
then the plaintiff is entitled to recover and for the amount of such
damages as found by me.

I am of opinion that this plaintiff can not recover, as he has not
given any notice in writing as required by the Statute, and he has
not shown any damage apart from the injury flowing from the non-
repair of the Government Drain Number Nine.

The plaintiff did not himself give any notice in writing, but he
says that Wickens and Thomas J. Clarke did give a notice in writing,
and that they were persons interested in, and injuriously affected by,
defehdants’ neglect and refusal to repair.

I do not think that notice, if given, is a notice the plaintiff can
avail himself of.

Both Wickens and Thomas J. Clarke were complaining of dam-
age to other lands than that owned by this plaintiff, and it seems to
me that “‘Chysler vs. Sarnia, 15 O. R. 180,"" decides that the notice
must be given by the plaintiff.

The Chancellor says in that case :—‘“The proper construction of
the Ontario Drainage Act (same words in section under considera-
tion as R. S. O. ch. 36, sec. 31, sub-sec. 3) is that as a pre-
requsite to the maintenance of an action for damages arising from
neglect to repair, there should be reasonable notice in writing given
by the plaintiff to the municipality alleged to be in default.”’

Ferguson J., says, p. 188 :—‘‘I agree in the conclusion arrived
at by other members of the Court, that such a notice was necessary
to enable the plaintiff to maintain the action for that cause. There
having been no such mnotice given by the plaintiff, I am of the
opinion that the action fails on this ground also.”’

I do not find any evidence that.either Wickens or Thomas
J. Clarke was the agent of the plaintiff. Neither of these men, so
far as appears, had this plaintiff or his land in mind at all when they
gave their notice.

It is not a case of constructive notice, or impljed notice. I was
asked by counsel for plaintiff to infer from the by-law, which recites
that Thomas Clarke and others had given notice, that the plaintiff had
given such ; but I cannot do this, and so for want of notice the
action must be dismissed with costs.

[ was asked, in case I came to the conclusion that the action
must be dismissed, that, for the purpose of preventing another triy)

to the defendants, and that the defendants are liable to him for the
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before me in the event of my being wrong in regard to notice, to
assess the damage of the plaintiff.

In this case, as in the case of Wickens, I feel very strongly that
the plaintiff has not sustained any such damage as he claims, His
garden stuff lost amounted to comparitively little, and, from the
manner in which his evidence was given, »l think the amount of
damage named by him was greatly exaggerated.

For the purpose of this action, and in the event of my decision
upon the question of notice being set aside, I assess the damages of
the plaintiff a;\t $200 ; and am of opinion that if he had given a notice
in writing, as required by the staute, he would be entitled to recover
against the defendants damages to the amount of $200 and no more,
and costs of the action down to the order referring the case to me,
according to the tariff of the High Court, and costs of reference and
all subsequent costs according to the tariff of the County Court.

From the evidence given before me, and upon hearing counsel,
and having considered the matter and for reasons given above, I or-
der and direct that this action be dismissed with costs to be
paid by the plaintiff to the defendants, costs of the action and all
proceedings therein, down to and including order referring the action
to me, according to the tariff of the High Court, and costs of the re-
ference and all costs subsequent to the order referring the action to
me, according to the County Court tariff. And I order that judg-
ment may be entered for the defendants accordingly.

I order that the plaintiff pay the sum of $5 in stamps, and that
if the defendants pay the same, that that sum shall be taxed to the
defendants and allowed to them upon taxation, against plaintiff.

The stamps to the amount of §5 to be affixed and cancelled be-
fore this, my order for judgment or report, is given out to either
party.

NOTE :(—See Williams vs. Ralegh, I,. R. Appeal Cases, 1893, page 540, decided August 3rd,

\ 1893, which holds that notice is not necessary to entitle a party to damages for non-repair
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ROMNEY VS. TILBURY NORTH,

ROMNEY wus. TILBURY NORTHVT
TILBURY EAST vs. TILBURY NORTH.

IN THE MATTER OF APPEALS (FIRST) BY THE TOWNSHIP OF ROMNEY AND (SECOND) BY THE

TowNsSHIP OF TILBURY EAST AGAINST THE REPORT OF JOSEPH M. TIERNAN, EsqQ., C. E.,

DATED THE 20TH DAY OF AUGUST, 1892, RESPECTING THE REPAIR AND ENLARGEMENT OF
A DRAIN KNOWN AS THE BURGESS DRAIN AND FOR THE CONSTRUCTION OF A NEW OUTLET

THEREFOR.
Distinguishing Assessments for Benefit and for Outlet.

The assesssment should be so particular and specific that every person whose land is charged,

can ascertain precisely why he is charged, as well as for what amount. Intheabsence of
information, showing how much was assessed for benefit and how much for outlet, the
report was declared illegal and the provisional by-law quashed.

February 7th, 1893. B. M. BriT1oN, Q. C., Referee.

Pursuant to apbointment made by me and with consent and at
the request of the parties, these appeals were tried together at Chat-
ham, on the 17th, 18th and 19th days of January, A. D. 1893.

C. R. Atkinson, Q. C., appeared for the Township of Romney ;
C. E. Pegley, Q. C., appeared for the Township of Tilbury East;
and Matthew Wilson, Q. C., for the Township of Tilbury North.

It was by counsel agreed that the evidence given should, so far
as applicable, be used in the case of each appeal.

After admission by the appellants of service by the initating
township of the report, plan and profile, and admission by the re-
spondents that the notice of appeal in each case was duly served with-
in the time required by law, the case for the respondent proceeded.

At the close of the case for the respondent, counsel for each
appellant objected that upon the evidence given, the report appealed
against and the assessments made by the engineer against the ap-
pellant townships could not stand. One objection of the many
urged was that upon the evidence of the engineer, Joseph M. Tier-
nan, he had assessed the lands in the Township of Tilbury North
for outlet and for benefit and does not distinguish one from the other,
nor does it appear how much he assessed each parcel for outlet or
how much for benefit.

Upon hearing counsel I intimated that in my opinion this
objection was fatal to the report and must prevail.

Counsel for the appellants then declined to call their witnesses
or to put in any further evidence.

Under the circumstances I do not feel called
other of the points raised.

bon to decide any

Upon further consideration and upon reading théxyidefice give
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I am of opinion that the report of Joseph M. Tiernan, C. E. appealed
against, and the by-law provisionally adopted by the Township of
Tilbury North, cannot be sustained for the following reasons :

The proposed work was undertaken by the Township of Tilbury
North under section 585 of the Municipal Act for the repair and
enlargement of the Burgess drain in the township and for the con-
struction of a new outlet therefor. It was not necessary that there
should be any such petition as is required by section 569 for this
work, but a notice signed by several ratepayers of Tilbury North
was served upon the council of that township on the 25th July, 1892,
requiring a better outlet for the Burgess drain and claiming damages
for their loss by flooding if that was not provided, and also threaten-
ing the council with an application to the court for a mandamus to
compel the making of a better outlet.

The council thereupon authorized Joseph M. Tiernan to make
the necessary examination and report. 'This report was duly made
and the by-law for the work pursuant to this report was provisionally
adopted on the 17th day of September, A. D. 1892.

The engineer under section 585 in the work he was authorized
to do had all the power to assess that is conferred by sections 569 to
582 inclusive, and by section 590 of the Municipal Act.

The engineer assumed to assess for benefit and also for the other
purposes contemplated by section 590. Dealing with the report only
so far as is necessary to determine the point under consideration,
I quote this passage from it: ‘‘I have assessed and charged all
lands and roads and municipalities that will be benefited by the pro-
posed drainage works, and for which the work will provide an out-
let or that will use as an outlet the proposed drainage works, or from
which waters are so caused to flow upon and injure lands in your
municipality in pursuance of the provisions of the Municipal Act
and amendments thereto.”’

He then charges certain lands and roads in the Township of
Tilbury North with $10081.35, without stating whether this amount
is for benefit or otherwise.

He charges certain lands and roads in Tilbury East with
$7253.05, as the amount these lands and roads should bear of the
entire cost of the work, because this work provides ‘‘An outlet for
the water from the said lands and roads which will use the proposed
work as an outlet and which, with the owners thereof, cause water to
flow upon and injure the lands adjacent to said drain in Tilbury
North, and for the removal and prevention of which injury the pro-
posed work is necessary.”’ But in the schedule he places the assess-

\

ment as ‘‘\
and roads !
these lands
work for tl
“Value of
He als
and roads i
complain a:
Then t
assessed thi
let, but he ¢
If he a
each, and I
much he as
only way a
on lands ir
such initiati
as much pe
and Tilbury
directly ben
and if the ¢
it at, the T
to have the
what the en
made the di:
outlet and h
This me
Tilbury Nor
comes down
damage. T
works in T4
as they have
go outside of
The pro
it may be, h
them or to
no right to d
Tilbury East
with law.
[ think 1
every person

charged as wt



ippealed
nship of
S:
Tilbury
pair and
the con-
at there
for this
North
y, 1892,
lamages
1reaten-
imus to

o make
ly made
sionally

:horized
3 569 to

1e other
ort only
eration,
-ged all
the pro-
an out-
or from
in your
pal Act

1ship of
amount

st with
r of the
tlet for
roposed
water to
Tilbury
the pro

| assess-

ROMNEY VS. TILBURY NORTH.

and roads in the Township of Romney with $4943.00, as the amount
these lands and roads should bear of the entire construction of this
work for the same reason, and in the schedule uses the same words
“Value of improvement for outlet.”’

He also charges for same reason a small amount upon the lands
and roads in the village of Tilbury Centre. Tilbury Centre does not
complain and is not a respondent in this appeal.

Then the engineer, in his evidence given at the trial, says he
assessed the lands and roads in Tilbury North for benefit and for out-
let, but he cannot tell how much for outlet and how much for benefit.

If he assessed for both, he should be able to tell how much for
each, and I think all the persons assessed are entitled to know how
much he assessed for benefit and how much for outlet. It is the
only way a comparison can be made between the amount charged up-
on lands in townships other than the initiating township, and in
such initiating township. If the lands in Tilbury North should pay
as much per acre for outlet alone as the lands charged in Romney

» and Tilbury East and if in addition these lands in Tilbury North are

directly benefited so that they can be properly assessed for benefit,
and if the aggregate amount would be larger than the engineer put
it at, the Towhships of Tilbury East and Romney would be entitled

to have their assessment reduced. And in order to see precisely

what the engineer intends to do, he should, in my opinion, where he
made the distinction in fact, be able to say how much he assessed for
outlet and how much for benefit.

This may be a case of great hardship upon some land owners in
Tilbury North. According to the evidence a large quantity of water
comes down from Romney through Tilbury East upon them to their
damage. This water is much expedited by the improved drainage
works in Tilbury East; but both Romney and Tilbury East stand,
as they have a right to do, upon their strict legal rights. I cannot
go outside of the legal question.

The proposed work is an expensive one, and, however necessary
it may be, however advantageous to all the townships or to any of
them or to any part of them, the Township of Tilbury North has
no right to do this work and compel the land owners in Romney and
Tilbury East to pay unless what is done is strictly in accordance
with law.

[ think the assessment should be so particular and specific that
every person whose land is charged can ascertain precisely why he is
charged as well as for what amount. I do not say that a report should
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be voided for a trifling error, or omission, but it is an entirely differ-
ent thing when it omits to state, and when the engineer is not able
to state in the case of an assessment made for benefit and for outlet,
how much the assessment is for either.

The work is being done at the instance and for the benefit
of the lower township and against the will of the upper, and it must
therefore appear beyond any reasonable doubt that no injustice will
be done by the proposed charge. The assessment in such a case, im-
posed by the engineer, an officer of the initiating township, must be
carefully scrutinized, and in order to enable those in the upper town-
ships, whose lands are assessed for outlet, to ascertain whether such
assessment is fair and right, they are entitled to know what amount,
if any, for the same reason is placed upgn lands in the/lower or
initiating township. :

In this case as the engineer did place some assessment upon
lands in Tilbury North for outlet, the others are entitled to know
how much ; and in the absence of that information, either furnished
bythe report or in any other way, the assessment can not be enforc-
ed against them.

An attempt is being made to charge Romney and Tilbury East
with a part of the cost of a work which, even if it would be of ad-
vantage to these townships, was certainly not asked for by them,
and is now being strenuously objected to by them. Before this can
be done, there ought to be such full and complete information as to
satisfy me beyond reasonable doubt that they should be charged with
either the amounts named in the report or some other amounts which
can be ascertained with reasonable certainty.

I therefore allow the appeal of the Township of Romney and of
the Township of Tilbury East, and, puréuib@\to the power vested in
me by section 3, of the Drainage Trials Act,‘} 91, I decide that the
report appealed against and the by-law provi iﬁnally adopted by the
Township of Tilbury North on the 17th day of September, A. D. 1892,
are illegal, and I order that the said by-law provisionally adopted as
before mentioned be quashed.

This is not a case where I think the appellants should get full
costs. 'The objection insisted upon at the trial, and to which effect
has been given, was not particularly stated in either notice of appeal.
The many objections mentioned in the notice of the Township of Til-
bury East, and the particular grounds set out in the notice of the
Township of Romney, naturally led the respondent to incur large ex-
pense in preparing to meet these, which expense would perhaps have
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been unnecessary if the appellants had, at an earlier stage, stated
more fully the objection. afterwards relied on.

I allow to each appellant as against the respondent, the costs of
one day’s trial, exclusive of witness fees.

I order and direct that the Township of Tilbury North do bear

3 and pay its own costs of this appeal, and do pay so much of the costs
of the appellants (the Township of Tilbury East and Township of
; Romney) exclusive of witness fees, as)gre incurred in one day’s trial,

except the stamps to be put upon my report, and that the Township
of Tilbury North do pay for such stamps.

I order and direct that the sum of $25 for two and one-half
days’ trial being in full for both appeals be paid in stamps by affix-
ing the same to this my report and that said sum be paid by the
Township of Tilbury North; and if affixed by the appellants, or
either of them, the amount so affixed shall be included in the costs
of the appellant affixing the same and be paid by the Township of
Tilbury North.

Except as aforesaid I orderthat the appellants pay their own
costs.

THE TOWNSHIP OF CHATHAM AND NORTH GORE ?§. THE TOWNSHIP

OF DOVER.

Section 585, Municipal Act, 1892—Second Assessment.

An engineer, where a drainage work is authorized by section 585, may exercise all the powers
to assess and charge land conferred by any of the sections from 569 to 582 inclusive, and by
section 590,

Section 585 may be invoked from time to time whenever the facts according to the altered
circumstances of the case, render work necessary the better to maintain any such drain or
to prevent damage to adjacent lands

March 13th, 1893. B. M. BrirTON, Q. C., Referee.

This is an appeal by the Township of Chatham and North Gore,
against the report of A. McDonnell, Esq., C. E., dated the 13th day
of August, A. D. 1892, for improving and enlarging the Boyle drain
outlet.

This report is embodied in the by-law of the Township of Dover,
provisionally adopted on the 8th day of September, A. D. 1892.

Pursuant to an appointment, this case was tried before me at
Harrison Hall, in the Town of Chatham on the 1gth, 20th and 21st
days of January, A. D. 1893. Mr. Pegley, Q. C., appeared for the
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appellants, and Mr. Wilson, Q. C., and Mr. Kerr appeared for the-
respondents. Upon hearing all the evidence given on behalf of the
appellants and respondents, and upon hearing counsel, and having
duly considered the matter, I report, find, and determine as herein
contained and I herewith submit the reasons of my decision.

This Boyle drain was constructed by the Township of Dover
under the Drainage Clauses of the Municipa¥ Act, pursuant to the
report of W. G. McGeorge, C. E., dated the 24th day of September,
1877, and adopted by a by-law finally passed on the 29th day of
December, 1877. This drain began on the easterly side of the Chat-
ham and Dover townline on the southerly side of a road between con-
cessions 6 and 7 and terminating at lot 6 in the 1oth concession of
Dover at a point there, which the engineer called ‘‘ The lake.”

The Township of Chatham was assessed for part of the original
construction and paid about the sum of $675.

This drain was very much enlarged and deepened by the Towﬁ-/
ship of Dover under the Municipal Act in 1886, pursuant to the report
of A. McDonnell, C. E., dated the 28th day of June, 1886. The
work in 1886 also included an improvement to the Hind drain and
a new outlet for the Hind drain, which drain brought a large quan-
tity of water to the Boyle drain, the Township of Chatham was as-
sessed for, and paid a large amount towards this work.

Again in 1890, this Boyle drain was further enlarged and repair-
ed. by the Township of Dover, under the Municipal Act, pursuant
to the report of A. McDonnell, C. E., dated the 14th day of July,’
1890, and the Township of Chatham was again assessed for and paid
a part of the cost of this work.

The appellant township not only contributed to the cost of the
Boyle drain, and its improvement and enlargement, but as to the
work in 1886, théy were some time before actively moving to have it
done. On the 22nd of August, 1883, Chatham formally notified
Dover to deepen the Boyle drain so that Chatham would get the
benefit for which Chatham was assessed.

The Johnson drain, which is really a continuation of the Boyle
drain, was constructed by the Township of Chatham, pursuant to
report embodied in a by-law provisionally adopted on the 3oth day
of September, 1879. It commenced at a point about 70 rods from
the Prince Albert road and ran along the south-east side of the road
between 5th and 6th concessions of Chatham to the townline between
Dover and Chatham, and thence :1’()rt distance over the route of
the Boyle drain in Dover until it enters what is called the creek near
the Baldoon street. 'This so called creek was what was improved, and
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or the formed part of the Boyle drain. This work was done wholly for the

of the benefit of Chatham and at Chatham’s expense, and partof the style of
laving v the by-law is, ‘‘A By-law for draining part of the Township of Chat-
herein ' ham,”’ etc.

That the Township of Chatham considered the Boyle drain and
Dover ] the Johnson drain as part of one system and as both necessary to the
to the i drainage of Chatham lands, appears evident from the minutes of
mber, Chatham council, particularly from a resolution adopted June 16th,
ay of 1879. 'That the reeve of Chatham be instructed to notify the Dover
Chat- council in regard to the completion of the Boyle drain as Chatham
1 con- intends to proceed with the Johnson drain forthwith. ‘
ion of . Then, on the 1oth of September, 1883, Chatham council on.the

_ petition of James Waugh and others, resolved to have the Johnson drain
iginal cleaned and improved to its original depth, and this was done, as
appears. from the minuités of Chatham council of February 18th and

‘oy‘n-/ August 2oth, 1884.

eport In Septcmhér, 1884, the Clerk of Chatham was instructed to

The notify the reeve\of Dover to have the Johnson drain, known as the

and Boyle drain, in thg. Township of Dover cleaned out to its original

juan- ‘ depth, as this township (Chatham) has been threatened with a pro-

IS as- secution for damages if the drain is not cleaned out sufficient to carry
off the water.

pair- In 1889 Chatham again cleaned out the Johnson drain.
juant In 1892, about the same time that Dover was moving in the

July, " matter of the Boyle, Chatham was moving in the matter of the

paid improvement of the Johnson drain, and on the 21st of September,
1892, the report of Messrs. McGeorge & Flater, their engineers, was

" the adopted and a by-law for the further improvement of this Johnson

\ the drain was provisionally adopted. This by-law was afterwards passed

ve it ind the repair of this drain was madeJ»¥ Chatham.

ified In the spring or summer of 1892, ratepayers in Dover complained

the of (h';lina;;u '

The Township of Dover sent on Mr. McDonnell again and he
oyle made his report dated the 13th of August, 1892, which is the report
t to in question. This report will be found with the provisional by-law
day of the township, a copy of which is filed and marked exhibit 5.
rom Mr. McDonnell says in his evidence that the statements in that
road report are true and no one on behalf of the appellant township
reen denies any of the particular statements made. He says :— ‘The

v of outlet of the drain is entirely too small and totally inadequate to

rear perform the work it was intended to perform when constructed,”’ and
and turther, ‘‘It is a work of absolute necessity to enlarge the Boyle
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drain to enable it to carry the waters brought into it, harmless past
the lands above mentioned.

A large part of the waters mentioned come from the appellant
township, and the appellant township, from the evidence, has all
along been quite alert in seeing that the Johnston drain was kept
right and able to do all its work and this rendered it necessary for
the Township of Dover to do \i?hﬂt it has done.

I find as a fact and so report that the Boyle drain was a drain
constructed under the Municipal Act, recognized as such by the
appellant township, and that it was necessary to prevent damage to
adjacent lands, to do the work described in the report appealed
against. I am of opinion that the Township of Dover had the right
under section 585 to do that work and no petition was necessary to
give the Township of Dover jurisdiction in the matter.

If section 585 authorizes the work, then all the powers conferred
by any of the sections from 569 to 582 inclusive, and by section 590,
to assess and charge lands, may be exercised by the engineer. I
find as a fact that this Boyle drain with its outlet is now used as an
outlet by the Township of Chatham and that the proposed enlarged
and improved outlet will, when constructed, provide an outlet for
water of the lands of the Township of Chatham.

It may be that Chatham has, as was contended by Mr. Pegley,
cut off some water that otherwise would enter Dover through the
Johnson drain, but that in my opinion affords no answer to Dover's
claim in reference to water not so cut off.

It was argued that any one township could not be assessed
more than once by another township for the same kind of work in
reference to any one drain. No authority was cited for the proposi-
tion and I am of opinion that section 585 may be invoked from time
to time whenever the facts according to the altered (‘iI‘Clm.lst:lllCc.\ of
the case render work necessary the better to maintain any such drain
or to prevent damage to adjacent lands. The assessment must be
entirely bona fide, one strictly within the true meaning of 585.

Chatham was paid a good deal for work in reference to the
Boyle drain and this'proposed improvement should not be forced up-
on Chatham, unless there is clear authority jin law and necessity in
fact, forit. I am of opinion that Dover ha$ the right to act upon
the report appealed against and that the facts show a necessity
for the proposed work. :

It was argued that the majority of the tax-payers of Dover in-
terested were not in favor of the work. ’That, if true, is a matter
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[

between them and their councillors, but the evidence before me was
not sufficient to enable me to find one way or the other.

It was also argued, that even if any assessment was legal, the
amount against lands and roads in Chatham should be materially re-
duced.

I find no evidence that would enable me to reduce that amount.
There was no discrimination against Chatham. The lands in Dover
were assessed on the same principle as were those in Chatham, and
the witnesses called for the appellant almost admitted, that if liable
at all, no fault could be found either as to the lands included, or the
amount placed upon the respective parcels.

Notwithstanding the very able argument of Mr. Pegley, counsel
for the appellant township, which I have carefully considered, I
come to the conclusion upon the evidence that the appeal must be
dismissed.

[ hereby confirm the report of Augustine McDonnell, Esq., C. E.
now appealed against, which report is dated the r3th day of Aug-
ust, A. D. 1892, and I confirm the assessments by him made.

I order and direct that the appellant, the Township of Chat-
ham, do pay to the respondent, the Township of Dover, the costs of
the said Township of Dover of this appeal, and do pay the further
sum of $15 in stamps by affixing the same to this my report as of
one and one half-days’ trial of this appeal, and if the Township of
Dover shall affix the stamps the amotunt thereof shall be included in
the costs of Dover and that to that township and be repaid by the
Township of Chatham.




SAGE ET AL. VS. WEST OXFORD,

DIVISEON.

SAGE ET AL. 5. WEST OXFORD—THORNTON 7§. WEST OXFORD.

Negligence — Onus — Outlet — Engineer — Competency— Previous Re-

covery—Estoppel.

In an action for damages alleged to have been caused to lands and crops, and for an outlet, the
onus is on the plaintiff to show negligence, whether actual or constructive, on the part of
the defendantg, and further that by reason of that negligence the plaintiff has suffered
damage, or may suffer damage, which he is entitled to come into court for or prevent con
tinuance of.

A person who signs a petition for a drain which asks that a certain engineer be appointed to
make the necessary survey, etc., ought not to be allowed to say that such engineer is incom
petent for the work he was employed to do.

A ju(l;émcnl obtained against the township for damages to crops by a former tenant of the

plaintiff in respect of the same lands does not operate by way of estoppel.

March 20th, 1893. B. M. Brrrron, Q. C., Referee,

The first action was referred to me by the judgment and order of
the court, dated the 25%3)’ of October, 1892, and the second action
was referred to me by order of the Court dated the 13th day of
February, A. D. 1893.

The cases coming on before me on the r4th day of February,
A. D. 1893, at Ingersoll, in the County of Oxford, and it appearing
that all the evidence in reference to the question of liability would be
the satne in both cases, and the defendants consenting that the evidence
taken under a commission issued in the first case should be also used
in the second case, I made an order consolidating the actions, so
that all the evidence given was, so far as applicable, to be used in
favor of or against the plaintiffs in each case, and in favor of or
against the defendants in each case.

J. B. Jackson, Esq., appeared as counsel for the plaintiffs, and
Matthew Wilson, Esq., Q, C., appeared as counsel for the defendants.

The taking of evidence and hearing of counsel occupied seven
days, nanfely, from the 14th to the 21st day of February, A. D. 1893,
both days inclusive, and having heard the evidence, and the arguments
of counsel, I reserved judgment, and having considered the matter,
I now give my decision and make this my report.

The first action was brought by Edgar E. Sage, as the owner of
part of the east half of lot 13, 3rd concesssion of West Oxford,
Almon Almas as the owner of another portion of the same lot, and
Albert Fierheller as the tenant of Edgar E. Sage for the years 18go

and 1891, all joining as plaintiffs against the Township of West
Oxford for damages. . The claim is that the defendants so negli-
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.

gently constructed a ditch or drain, known as the Davis drain, that
it caused plaintiffs’ lands to be overflowed and their crops, etc., to be
i injured.

The plaintiffs further say that the defendants did not at the time
of the construction of the Davis drain provide any suitable or suffi-
cient outlet for the additional waters brought down by that drain
and by reason of this the plaintiffs’ land was rendered unfit for culti-
¢ vation and their crops were destroyed and injured.

1 And the plaintiffs ask for an outlet and for damages.

i The second action is brought by J. B. Thornton, who is the
owner of the west half of the same lot 13, and he charges, as will
more fully appear in the statement of claim, that the defendants
constructed this Davis drain under the authority of the Municipal
Act, but they did not provide any suitable or suﬂﬁcit,:rft outlet for the
waters brought down by it, and he further charges that it was the
duty of the defendants having made this drain, to maintain it and
keep it in repair, but they neglected their duty and allowed the
drain to get out of repair, and by reason of the defendpnts’ negli-
gence in these matters the plaintiff has suffered damage.

The defence is substantially the same to each action, as will
ippear by looking at the statement of defence.

From the view I have taken of the case it will not be necessary
for me to consider some of the points raised by way of defence.

The drain complained of is known as the Davis drain. It is a
very small drain, commencing at a point on the south half of lot 13,
ith concession of West Oxford, thence across lot 13, along the line
betwen 13 and 14, it crosses the concession road between the third

ind fourth concessions, then along the line between 13 and 14 in the
ird concession to about the centre of the 3rd, thence north-easterly
to the line in the centre of lot 13, thence north-westerly along this
line to an outlet in the creek about three chains south of the allow-
mce for road between the 2nd and 3rd concessions. It is only about
one and three quarter miles in length, and its estimated cost was
mly $1163. It is intended to drain only about 350 acres of
f.ml. There are only nine parcels of land assessed for this drain,
the owners of which all petitioned for its construction

Mr. McDonnell, one of the witnesses and an engineer of large
experience in drainage works, stated, that he never knew a case in
which section 569 of the Municipal Act was invoked for the purpose
of draining so small a territory.

The propositions which, or one of which the plaintiffs under-
take to prove, are :

123
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1. That the defendants are guilty of some negligence in the
construction of this drain, apart from not providing a sufficient oyt.
let, by reason of which ne’gligcnce the water was caused to floo
plaintiff’s property to their damage ; or,

2. That the defendants in constructing this drain did not pr.
vide a sufficient outlet for the additional water brought down by it
by reason of which, the water in times of freshet spread over th
plaintiff’s lands to their damage ; or,

3. That the defendants having constructed this drain wer
bound to maintain it and keep it in repair and the t()\gnship neglect
ed to keep it in repair by reason of which the plaintiff suffered dan
age.

The onus is upon the plaintiffs.

They must not only show negligence either actual or constri
tive on the part of the defendants, but further, that by reason
that negligence the plaintiffs (or some of them) have suffered dam

lage or may suffer damage, which they are entitled to come into cour

to recover for, or prevent continuance of.

There is no evidence of any negligence whatever in the construc
tion of this drain, apart from the question of outlet, nor is there an
evidence of non-repair of this drain which would entitle the plaintiff
or any of them to recover. Apart altogether from any question o
notice in writing pursuant to section 583 of the Municipal Act, ther
was no evidence offered nor was it argued by counsel for the plain
tiff's that the alleged damage was due to any such want of repar
The only contention of the plaintiffs as put by Mr. Jackson, ther
counsel, in his able management of the case and argument was that the
defendants are guilty of negligence in not providing a proper au
sufficient outlet for this Davis drain. The quazstion of outlet and th
defendants liability, is the one to be considered. If upon the ev
dence, the plaintiffs, or any of them, are entitled to any relief againd
the defendants by reason of making the outlet of the Davis drai
where it was made, then such relief should be granted and if nece
sary to make any amendment in either statement of claim to ha
monize the record with the evidence, I would allow such amendmen
so as to give full relief and do complete justice between the parties

The plaintiffs’ counsel says :

1st. By the petition asking for this drain the township W
bound to make the outlet at the head of the mill dam, that is to saj
at the mill pond, and the defendant township had no right whatever
to stop upon Thornton’s land and empty the water into the creek
that point ; and
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gence in the 2nd. Even if the petitioners asking for the drain were willing
ufficient out § that the outlet should be at some point in the creek, to the south of
used to flood f the mill pond, the engineer of the defendants should have known

hetter than to make the outlet there, and the defendants, in making
did not pro- 8 the outlet complained of, did so at their own risk and are liable to
t down by i the plaintiffs.
ead over the It is important to consider how the township came to make this
¢ drain. The township was not obliged to make it. The drain was
s drain wer: J (f no benefit to the great majority of the ratepayers of -the township.
1ship neglec [t was only of benefit to the nine persons who signed the petition ask-
suffered dan- | ;10 for its construction.

Of the nine petitioners only three need now be mentioned name-
ly,—John Davis, J. B. Thornton and Edgar E. Sage. Thornton and

L or construc Sage are plaintiffs. John Davis afterwards sold his land to the
by reason plaintiff Almas, and the plaintiff Fierheller only claims as the fenant
suffered dan- W of Sage, so that all the parties _plaintiffs in these actions are fin this

me 1nto court W way connected with the drain in question.
The petitioners ask that the township will cause to be made a
the construc drain ‘‘ beginning at a point on the south half of lot 13, in the 4th

r is there an; concession owned by John Rooney, thence through lots 13 and 14 in
the plaintiff the 4th concession and lots and part of lots 13 and 14 in the 3rd con-
y question o s cession to an outlet in the creek at the head of the mill dam owned

"

al Act, ther by Ambrose French.”” They ask that this be doné®under the pro-

for the plai visions of the Municipal Act, that the assessment be made under

ant of repair section 569 of that act and then they ask that F. J. Ure, P. L. S. be
ackson, ther BB appointed to make the necessary survey and to let and superintend
t was that the the work.

a Proper it uy The John Rooney mentioned is one of the petitioners. The
utlet and the SR council, acting upon this petition, appointed Ure to make the neces-
1pon the ¢ sary survey and to make his report, on the r2th of July, 1888.
relief against In my opinion the true meaning of the petition is that ‘‘ the out-
+ Davis dra @ et should be at some point in the creek and not at French's mill
and if neces pond. The words ‘‘ at the head of the mill dam’’ are not apt words
2laim to har to describe the outlet of the creek but it appears to me clear that the
h amendmen! petitioners simply intended to designate the creek as the creek
n the partie emptying into the mill pond owned by Ambrose French. This con-
struction is in accordance with the evidence, as the petitioners or
some of them were of opinion that the drain would be made along
hat is to sa) the natural course of the water crossing the centre line of 13 in the
ght whate ird concession and entering this creek upon the land of the plaintiff
) the creek Sage, instead of at the present outlet upon the plaintiff Thornton’s
land. The petitioners never contemplated a work of such magnitude

ownship wa
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as deepening this creek from the point on Sage’s land just referred R (he creek at tl
to down to the pond and that would have been necessary if the draiy 1 pluinul. itisn
had entered the creek at that point, if the plaintiffs present conten. course at the
tion is correct. Nor do I think the petitioners contemplated deepen §  one objection,
ing the creek at all. § (o the pond, h
It was assumed that the creek as a natural water course would An attacl
in itself afford a sufficient outlet for the water from the comparitive. E  ship, but noth
ly small drainage area to bé carried by the proposed drain. I find E it, would lead
as a fact upon the evidence that the outlet of the drain, was intend "‘ petent or that
ed to be as it was actually located, ‘‘in the creek’ and that the BB It is quite truc
words ‘‘ at the head of the mill dam '’ were to designate the creek, and f  are not now fr
not the actual place where the drain should immediately empty its §  engineer emplt
waters. had somethiny
Then as to the next point, are the defendants guilty of negli- matter which !
gence in terminating the drain at place of present outlet? That in- f  than this litig:
volves the following questions :— ' On the ot

1st. Is the present -outlet a good and sufficient one, as good as f  very large exp
could be obtained even by( continuing the work to the pond, or, as- X Ure, suppor
put by the engineers, by bringing the dead waters of the pond, to | outlet to be fo
the mouth of the present drain? E  age would be g
2nd. Ifit is not a good outlet was the engineer of the defendants f  The defendan
guilty of negligence upon the facts in this case in not ascertaining §  from experient
that the outlet would not be a good and sufficient one. ® and who have
Should the engineer have ascertained this and so reported to the R dence in this s
council, leaving it to the council to refuse to undertake the work, or B good as can be
to do the larger work necessary to carry the drain to a sufficient obtained for p
outlet. g isnot pretende
ard. If the engineer was guilty of negligence are the defendants seut of the ow:
by reason thereof upon the facts in this’case liable to the plaintiffs I am ther
or any of them in these actions. that the outlet
There was a great deal of contradictory evidence in this case }  additional wat
It is surprising how engineers of great experience who have gone on onus being upc
the ground and taken levels, can differ so much about this outlet and a reasonable d
as to the effect of making a cut from the present outletto the dead clusion, consid
waters of the pond. It is not necessary for me in this, my report, | Thornton, the
to refer to the different measurements by these engineers, or to refer with the mill ¢
to the plans prepared by them ; suffice it to say that for the plaintiffs provide a suit
William R. Burke, James A. Bell; William Davis and W. G. Mc- defendants are
George, the last named gentleman being of great experience and As to the
eminence in his profession, say that the present outlet is very bad ; outlet did pre:
that it is not sufficient ; that it should go to the log called the ‘‘ fish- would have do
erman’s log '’ in the pond. Mr. Burke says the drain empties into was guilty of 1
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the creek at the point where there is the greatest fall, but, as he ex-
pluinul, it is not always best to have the drain strike a natural water
course at the point where the fall is greatest; and apart from the
one objection, namely, that the drain should have been carried down
to the pond, he finds no fault with its location or construction.

An attack was made upon Mr. Burke by counsel for the Town-
ship, but nothing in Mr. Burke’s evidence, or in his manner of giving
it, would lead me to the conclusion that he was in any way incom-
petent or that he was not perfectly fair and honest in this matter.
It is quite true that Burke and Ure, who were partners in business,
are not now friends, and it may be that this bad blood between the
engineer employed by the plaintiffs and the Township engineer has
had something to do in preventing the amicable settlement of the
matter which no doubt could have been settled at much less expense
than this litigation will involve.

On the other hand Agustine McDonnell, an eminent engineer of
very large experience, Richard Coad, and the Township engineer, F,
X Ure, support the outlet as it is, and say that it is the best possible
outlet to be feund for this drain in that creek, and that no advant-
age would be gained by carrying it to the dead waters of the pond.
The defendants also call men of large practical knowledge, gained
from experience, who are not engineers but who know the locality
and who have carefully examined it for the purpose of giving evi-
dence in this suit and they say the outlet is good and sufficient, as
good as can be found for this drain, that no better drainage can be
obtained for plaintiffs’ land unless the mill dam be lowered, and it
is not pretended that the Township has any right without the con-
seut of the owner to interfere with this dam.

[ am therefore of opinion that the plaintiffs have failed to prove
that the outlet complained of is not suitable and sufficient for the
additional waters brought down by the said ditch or drain. The
onus being upon the plaintiffs, they must make out their case beyond
a reasonable doubt, and upon the evidence I cannot come to the con-
clusion, considering the situation of the land of Sage, Almas and
Thornton, the character of this creek and the facts in connection
with the mill dam and the mill pond, that the township has failed to
provide a suitable and sufficient outlet for this drain, and so the
defendants are not guilty of negligence.

As to the second question ; if the Engineer Ure in locating the
outlet did precisely what other engineers of known skill and ability
would have done under the same circumstances, I cannot find that he

was guilty of negligence.
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Having received the instructions he seems to have made careful have failed
measurements and to have considered the whole situation and made plained of we
his report of July 12th, 1888. l  of the plainti

The plaintiffs knew what he (Ure) was doing and where he had b the evidence
located the outlet. The plaintiff Thornton wished some changes in l  there are the
the location of the drain across his place. Ure was instructed to ioned from t
examine and report on the 27th of August, 1888, see exhibit 24 , Other ca
The plaintiff Thornton thought that report, if acted upon, would ! any damage
involve too much expense and he requested Mr. Ure to survey large. Sage
another course. This Ure did and reported to the council on the recover in th
29th of August, 1888, (exhibit 22). The council on the petition of Davis drain i
Thornton (exhibit 20) adopted these changes proposed by plaintiff it. He lost
Thornton, and Thornton entered into a written agreement dated 29th = vague offer fi
of October,~1888, (exhibit 24) to pay to the township $41.04 the . chaser, if he
estimated extra cost consequent upon the changes desired by Thorn- were this D
ton, and in addition Thornton agreed to maintain at his own cost remote.
that portion of this drain upon his lot between stakes 58 and 56. 6. \ Fierhell¢
The outlét was located then upon Thornton’s own land and the UJ.[ $100—$2
drain became to a certain extent a private drain of his own. It seems | two years for
to me that there is no evidence of negligence on the part of the kind, but th
engineer. 7 sustained by

In 1891 thére was talk about the outlet and the plaintiff Thorn- ' insufficiency
ton notified the council (exhibit 5) to

‘clean out the outlet of the - from the fact
Davis drain as it has filled in with earth and backed the water onto my ‘ from any wat
property,”’ the council on the 24th of August, 1891, passed a resolu- in times of fr
tion asking the engineer ‘‘to examine the outlet of the Davis drain As to T
and report as to the cost of continuing the same to a proper outlet.” ‘ and the weig
The m‘\'cr and framer of this resolution knew nothing of the facts, did him the
and it would be going farther than I can go to say that this . water backec
resolution is such an admission on the part of the council that the ‘ outlet, but r
outlet was not a proper or sufficient one as to amount to pr()()f of its intended sho
really being improper and insufficient or as proof that their engineer great rainsto
had been negligent in its location. character as
The engineer did examine and report recommending the cleaning losing their ¢
out of the water-cress and sticks from the creek below the outlet. It canno'
As to the third question I find as a fact that Mr. Ure was a other of thgl
competent engineer and the plaintiffs Sage and Thornton must have . by water that
so considered him as in the petition they asked that he be employed, not heen cons
so that these plaintiffs ought not to be allowed to say, even if the As to Tt
the fact was so, that Mr. Ure was in any way incompetent for the complaining
work he was employed to do. finding his 1z
But even if the outlet was not suitable or sufficient the plaintiffs their portion

9



de carefy]
and made

're he had
hanges in
ructed to
chibit 24,
on, would
‘0 survey
il on the
etition of
y plaintiff
ated 29th
{1.04 the
iy Thorn-
own cost
nd 56. 6.
and the

It seems
rt of the

T Thorn-
it of the
ronto my
a resolu-
vis drain
outlet.”
he facts,
that this
that the
of of its
engineer

cleaning
2 outlet.
e was a
ust have
nployed,
n if the
for the

dlaintiffs

THORNTON VS. WEST OXFORD. 129

have failed to establish to my satisfaction that the damages com-
plained of were occasioned by water backing up and flooding the lands
of the plaintiffs or any of them, by reason of such insufficiency. From
the evidence, and there was an enormous mass of evidence given,
there are the gravest doubts, as to whether any damage was occas-
ioned from the insufficiency of the outlet.

Other causes altogether may have occasioned the damage where
any damage was really sustained. The claims for damages are not
large. Sage did not suffer any damage that he could in any event
recover in this actien. His farm was really largely benefited by the
Davis drain in having water cut off, that otherwise would flow upon
it. He lost no crop and he bases his claim for damage upon some
vague offer for his place, and upon an opinion that the proposed pur-
chaser, if he bought, would want it for $200 less than he would give
were this Davis drain outlet all right, this, it seems to me, is too
remote.

) Fierheller thinks he should get $50, and Almas thinks he should
.jt $100—$25 a year for two years for loss of hay, and $25 a year for
two years for loss of spring water. His damages were of a trifling
kind, but the weight of evidence is that whatever damages if any
sustained by Sage, Fierheller or Almas did not arise from the alleged

insufficiency of the outlet, but from obstructions in the creek and
from the fact that the land was so low that it was, apart altogether
from any water brought down by the Davis drain, liable to be flooded
in times of freshets.

As to Thornton, he complains of damage to his crops in 1892,
and the weight of evidence in my opinion is, that the water which
did him the damage did not come from the Davis drain or from
water backed up and flooding by reason of the alleged insufficient
outlet, but rather by water flowing from the west which it was not
intended should be taken care of by the Davis drain, and by the
great rainstorm of June the 3rd, 1892, a‘storm so exceptional in its
character as to flood this whole secfign of country, many farmers
losing their crops on comparatively hijh lands.

It cannot Pe said that Thornton h¥s proved any more than any
other of thé plaintiffs that his damage nfay not have been occasioned
by water that would have overflowed hisNand if the Davis drain had
not been constructed. '

As to Thornton it is worthy of note that while in 1891, he was
complaining that the outlet required cleaning, in May, 1892, still
finding his land ‘wet, he notified the defendant council to clean' out

their portion of the Davis drain as he desired to clean out his part.

9
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Having this low land liable to be overflowed by every freshet, he Thornton’s
was himself unable to ascertain what would be a complete remedy way of estoj
even if any could be found. '

If, upon
Oueen’s Ben
~

be a recoven
decision, bui

After the extraordinary freshet of June 3rd, 1892, he for the
first time asked for a new outlet and then as will ‘'be seen by his
notice dated June 7th, 1892, (exhibit 10) he did not complain of
the negligence of the defendants, but asked them ‘‘to deepen and
yiden the creek up to the Davis drain and charge the same to the
different parties interested in the drain.”’

were or what
defendants a

I therefi
should be di

Thornton shi
I am of opinion that to entitle plaintiffs or any of them to ‘ et al : and the

succeed, some damage must be shown to have resulted from the bv the actio!
negligence complained of. ' the expense

This would be an entirely new work and might or might not be
useful to Thornton for draining his land.

" re o -

—

Py

In Northwood vs. Township of Raleigh 3 O. R. 347, which is expense to al
as strong a case as can be found in-favor of the plaintiffs the finding the actions to
was express that the plaintiff's land was to some appreciable extent the parties in
injuriously affected by flooding arising from the insufficient outlet. plaintiffs, Ed

And although in that case the balance as between damage. and pay to the de
benefit to plaintiff, would be in favor of benefit, so that plaintiff therein down
would not be entitled to recover money compensation, still, to entitle . costs of the
a plaintiff to relief he must show some damage arising from something , and of all s
*for which the defendant is liable, that is to say, as is stated on page J. B. Thornt
360 of above report, he must show that he ‘‘ has derived less benefit action'and all
from the drainage works than would have resulted to him if they had 1893, and on
been properly carried out.”” me and of all

In Malott vs. Mersea, 9 O. R. 611, citetd by counsel for plaintiffs, I furthe
it was found as a fact that the water brought down by the ‘‘ Dale” Almon Alma;
drain into ‘‘Two Creeks’’ would naturally increase the quantity by affixing
that would flow upon the plaintiff’s lands to the increased injury of amount orde
the plaintiff’s lands and crops. matter, and i
the defendan!
to the defenc

Law vs. Town of Niagara Falls, 6 O. R. 467, is also in point and
this latter case was referred to approvingly in Crysler vs. Sarnia, 15
O. R. order and di1
the further s
being one-hal
and trial in 1
stamps, then
shall be allo

One Stokes, who wa$'a tenant of the plaintiff Thornton, upon
the west half of 13, 3rd concession, recovered judgment against the
defendant for damages to his crops growing upon that land for the
years 1890 and 1891, and the plaintiff Thornton ifl his action by way
of reply sets up this judgment against the defepidants. The exem- ik
plification of judgment was put in subject to fobjection. I am of plaintiff J. B.
opinion that this judgment cannot in any 7 be used to assist A fogmal
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eshet, he K Thornton's recovery in the present action. It does not operate by
: remedy , way of estoppel. .

If, upon the same facts, His Lordship, the Chief Justice of the
Queen’s Bench Division, decided that as a matter of law, there must
be a recovery against the defendants, I would of course follow that
decision, but there was nothing before me to show what the facts
were or what the decision was upon any question of law or why the
defendants allowed such a judgment to be recovered.

t for the
n by his
iplain of
‘pen and
e to the

I therefore decide and so report, that the said action and actions
should be dismissed with costs as stated below. The plaintiff J. B.
Thornton should not pay any costs occasioned by the'gction of Sage
etal ; and the plaintiff Sage et al should not pay any costs occasioned

1t not be

them to

‘rom the ‘ by the action of Thornton. The actions were consolidated to save
the expense of double trial, and the result will be a great saving of
which is expense to all parties, but it was not intended by me in consolidating

¢ finding ' the actions to make the parties in one action liable for the costs which
le extent the parties in the other action should pay. I decide and order that the
t outlet. plaintiffs, Edgar E. Sage, Almon Almas and Albert Fierheller, shall
age. and '; pay to the defendants the costs of their original action and all costs
plaintiff : therein down to the 14th day of February, 1893, and one-half of all the
o entitle ¢ costs of the said defendants, of the reference and trial before me
mething and of all subsequent costs to judgment; and that the plaintiff
on page J. B. Thornton, shall pay to the defendants the costs of his original
s benefit ‘ actionand all costs therein down to the 14th day of February, A. D.
thev had ‘ 1893, and one-half of all the costs of the reference and trial before
' me and of all subsequent costs to judgment.

laintiffs, I further order and ®#€ct that the plaintiffs, Edgar E. Sage,
‘“Dale " i Almon Almas and Albert Fierheller, do and shall pay the sum of $35
quantity , by affixing law stamps to this my report, being one-half of the
njury of amount ordered by me for seven days’ reference and trial in this

matter, and if the said plaintiffs do not affix said stamps, then that
oint and the defendants do affix the same, and the amount shall be allowed
\rnia, 15 to the defendants in their costs against said plaintiffs, and I further

order and direct that the plaintiff J. B. Thornton do and shall pay
n, upon the further sum of $35 by affixing law stamps to this my report,

inst the being one-half of the amount ordered by me for seven days’ reference
| for the and trial in this mattér, and if the said plaintiff does not affix said
by way stamps, then that the defendants do affix the same and the amount
& exein- shall be allowed to the defendants in their costs against the said
I am of plaintiff J. B. Thornton.

0 assist A fosmal report or judgment without my reasons may be settled
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and will be signed by me if necessary and if desired by the parties

St. Thomas
or either of them.

1893.

Mr. My
[eitch, coul
The qu
] controversy

IN THE HIGH COURT OF JUSTICE, CHANCERY In 1878

DIVISION. ‘ struction of

WILKIE 25. THE VILLAGE OF DUTTON. ceedings for

o 569 of the )

Spreading Earth— Protection of Land during Progress of Work—Neg- In 188

ligence—Damage—Offset by Benefit—Independent :
Contractor—Costs.

Zof this drait

ing cleaniny

In the work of improving and extending a drain where no provision was made for properly ['];\in[iff',\‘ 1¢
disposing of the excavated earth and it was piled up in little hills along the ditch and also .

; ; jutifi's vas “ e : In 188¢

where no provision was made for protecting plaintifi’s pasture or * green" while work d

was being done, and the fences were thrown down, the defendants were found guilty of jn\_: the out

negligence. The contractors, to whom the work was given out, could not upon the facts . . )

of this case be deemed independent contractors so as to relieve defendants from liability mstance anc

It is improper for an engineer to omit lands from assessment as an offset to damage expected to and Hutton
result from the work,

Where no negligence is shown in an action referred to the Drainage Referee, plaintiff should st.’lgllﬂllt wa
not get the costs of the action and should only get such costs as he would be. entitled to if : of Dutton n
he had instituted proceedings under section 591 of the Consolidated Municipal Act, 1892, for . SSae
recovery of compensation drain was t

: ‘hole lengt
May 31st, 1893. B. M. Brirrox, Q. C., Referee. whole leng
' - part from tl

This action was brought by the plaintiff as the owner of the with the Br

north half of lot 12, of concession 5 south of concession A, Township lands and ¢

and plaintifi
any legal right in 1892 entered upon this land and did damage to the In 188¢

laintiff ; and (2nd) that even if the by-law under which defendants
issumed to act was a legal and valid by-law, the defendants were

of Dunwich, for (1st) trespass, alleging that the defendants without

This was d«
put upon th
guilty of such negligence (particulars of which are set out) as to en- After t|
title the plaintiff to recover. And the plaintiff claims $1000 damages
and injunction, etc.

drain worke

the spring
. The defendants say they did what is complained of under by- land of the

laws which were regularly passed and which they had authority to
pass, and they deny all allegations of negligence, and they say that if

remained, o
Compla
liable at all, they are liable only for compensation, and the plaintiff the work n¢
should not have brought his action but should have proceeded only
for compensation under the arbitration clauses of the Municipal Act.

The action was by the order of the Honorable Mr. Justice Street

transferred to me pursuant to section 19 of the Drainage Trials Act,

passed 1g9th
persons inte
This 1$ not

cost no sum
1891. nor is any a
Pursuant to appointment the case came on for trial before me at How fa



parties

—A 'r.g' -

properly
1 and also
hile work
| guilty of
the facts
| lability
xpected to

iff should
itled to if
t, 1892, for

leferee.
of the
wnship
vithout
' to the
ndants
S were
i to en-

images

er ]r_\'
rity to
that if
laintiff
d only
1l Act.
Street
ls Act,

' me at

WILKIE VS. THE VILLAGE OF DUTTON. 133

St. Thomas and was tried 6n the 28th and 29th days of April, A. D.
1893.

Mr. McDonald, counsel for plaintiff, and Mr. Glenn and Mr.
[eitch, counsel for defendants.

The questions of fact are few and there is very little really in
controversy between the parties.

In 1878 the Township of Dunwich passed a by-law for the con-
struction of the Dutton drain. ' This drain was to cost $535 and pra-
ceedings for it were instituted by petition under what is now section
569 of the Municipal Act.

In 1885 owing to buildings being erected in Dutton the course

“of this drain was changed in the village for the purpose of facilitat-

ing cleaning out the drain.~ This was done at a cost of $178.05.
Plaintiff’s land was not assessed for this.

In 1889 the township passed a by-law for the purpose of improv-
ing the outlet of Brown and Dutton drain. This was done at the
instance and because of the complaint of landowners including Brown
and Hutton and was done for the express purpose of having the
stagnant water under the dwellings and business places in the village
of Dutton removed. The common outlet of the Brown and Dutton
drain was to be deepened, widened and improved throughout its
whole length. The drain itself was to be deepened and widened in
part from the intersection of Main and Mary streets to its junction
with the Brown drain and this was to be done for the drainage of the
lands and cellars along its course. The cost of this was $1289.46,
and plaintiff’s land was assessed $20 for this.

In 1889 the Brown drain was deepened, widened and improved.
This was done at a cost of $617.50 and of this a small sum of $8 was
put upon the south part of north half of plaintiff’'s land.

After the work of 1889, according to the evidence of Harris, the
drain worked well until the spring of 18go. During 1890, 1891 and
the spring of 1892 water brought down from the cellars and low
land of the then incorporated Village of Dutton, did not flow off but
remained, owing to the outlet not being deep enough.

Complaints were made which resulted in the village undertaking
the work now complained of, a work done under by-law 26, finally
passed 1gth September, 1892. This by-law recites complaints by
persons interested and by Board of Health. This work cost $664.30.

This 1 not material for present inquiry except to notice that in the

cost no sum is included for spreading or disposing of earth taken out
nor is any amount charged against plaintiff’s land.
How far section 585 of the Municipal Act authorized this by-law
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No. 26 and the work done under it is an important question. In as possible
dealing with these drainage cases I feel that there must be judicial then could
decision of the highest court or legislation to define the limits beyond upon which
which a municipality cannot go in making and enlarging drains As it is
under section 585 and without any petition therefor by owners of some places
lands to be assessed. ; not evidenc
For the purposes of this action I decide and so report that the plaintiff’s la
defendants had the right to pass by-law No. 26 and that it is a good If the «
and valid by-law, leaving it to the plaintiff in the event of an appeal might well
to satisfy the court that the work done by the defendants does not against the
come under section 585. that he coul
I am, however, of opinion that the defendants are guilty of neg- If the
ligence in the work of improving and extending this drain, and I so would not b
find and report. 140. A. R.
The work to be done was not merely cleaning out the drain but case the fac
the drain was to be deepened and widened. Some provision should case, but th
therefor have been made for properly disposing of the earth to be taken ligence, anc
out. No such provision was made. There was no plan or method plaintiff was
provided by the contract or pursued by the contractors. The con- this case the
tractors were at liberty to remove the earth with spades, or with pensation tc
scrapers drawn by horses and they did remove it in both of these however, im
ways leaving it upon either side of the drain, some upon one side should not §
some upon the other, entirely to suit the convenience of the particu- as he woul
lar contractor at the place where the work was being done. section 591
This was not a mere oversight upon the part of the engineer, nor Then n
was it something that he thought it quite right to do, but on the green while
contrary he thought the earth removed should be spread upon the the contrary
land, and he thought that the plaintiff’s land would be benefited to damage.
the extent of $75, and as it would cost about $75 to spread the earth [ think
taken out, one would go against the other. 'This the engineer should work was g
not have done. If the plaintiff’s land was benefited and if the en- poration.
gineer was entitled to assess for such benefit, he should have done and the con
so, and if the plaintiff did not accept such assessment he could have faithfully ct
taken the necessary steps to have it struck off or reduced. or one sectic
If the earth taken out of the bottom of the drain for the purpose “Which the
of deepening it, was blue clay, or red clay, if it was barren earth and the plans an
unproductive the defendants had no right to assume that the plain- The wo
tiff would spread it or permit it to be spread upon his farm, and defendants’
therefore there was all the more reason for making provision for pro- what was b
perly disposing of the earth so taken out, and the defendants could this case wa
at least have made provision for spoil-bank and for having the con- the defendai
tractors so place the earth beside the drain as would interfere as little As to «
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as possible with the plaintiff in his use of the farm, and the plaintiff
then could not reasonably complain if he got compensation for land
upon which the earth was carefully placed.

As it is, according to the evidence, it is thrown up in little hills,
some places quite deep, and so as to some extent, although there was
not evidence that it would to any great extent, prevent water from
plaintiff’s land draining into this ditch.

If the defendants had provided for the disposal of the earth it
might well be said upon that point that the plaintif¥'s remedy
against the defendants was only for compensation by arbitration and
that he could not bring an action.

If the defendants were mot guilty of negligence “the plaintiff
would not be in a position to bring an action. Preston vs. Camden,
14 0. A. R. 85, is authority for defendants upon that point. In that
case the facts were in many respects similar to those in the present
case, but the jury found that the defendants were not guilty of neg-
ligence, and so the judgment of the learned trials judge for the
plaintiff was reversed by the Court of Appeal. I find as damages in
this case the same amount that I would find and do find as the com-
pensation to which plaintiff is entitled even if no negligence. It is,
however, important to the parties, because if no negligence the plaintiff
should not get the costs of the action, and should only get such costs
as he would be entitled to if he had instituted proceedings under
section 591 of the Municipal Act for recovery of compensation.

Then no provision was made for protecting plaintiff’s pasture or
green while work was being done, and these were not protected but on

the contrary the fences were thrown down and the plaintiff did suffer

damage.

I think the defendants are liable for this notwithstanding the
work was given out to contractors. The contract is with the cor-
poration. The work was given in sections to different contractors,
and the contract is simply that the contractor shall ‘‘Well, truly and
faithfully cut or dig, make and complete or cause to be done — rods
or one section of a certain drain or ditch called the Dutton Drain.”’
“Which the contractor hath hereby contracted to make according to
the plans and specifications of Bell & Campbell, Engineers."’

The work was done under the direction and supervision of the
defendants’ officers and the defendants knew or ought to have known
what was being done. Upon the facts I do not think the work in
this case was the work of an independent contractor so as to relieve
the defendants from liability.

As to damages and compensation to the plaintiff, I find and
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report as follows: The plaintiff should recover for his land used in
widening the ditch or drain the sum of $35, and for the land used IN THI
and spoiled by earth thrown from the drain or ditch, and for dam-
ages by reason of the earth being so piled in places as to stop water
to some extent from draining from plaintiff’s land into the ditch, the
sum of $80. Apart from the land occupied and damage found by
me for this earth thrown out, the evidence is that it would cost about : want of repair of
eighty dollars to properly spread the earth, the highest amount ;“\“\‘\‘h(t:‘c’"““l‘(‘}“
named was $100 and the smallest was $60. If therefore the plaintiff '
desires to remove the earth from the banks and spread it upon his
land the sum of $80 now awarded will enable him to do so. The This is a
defendants were not at liberty to order it to be spread and it could ing the west
only be spread with plaintiff’s consent. If he spreads it, it may be The com
taken for granted that he can do so in such a way as not to materi- in repair a ce
ally injure his land, and the evidence is that it will cost about $8o. Ontario Drai
I allow the further sum of $27.50 as a reasonable amount for through the
the renewing of necessary bridges across this drain and I allow the reason of wh
further sum $27.50 for damages to the plaintiff’s pasture and wheat 1887, '88, "8t
and meadow. This last is an item which cannot be accurately particularly ¢
determined. ‘The plaintiff gave evidence of about $55 in all for these The plai
items; that is, in my (’)Wmuch. Noevidence was given to and negligen
show how plaintiff's other wh __tg_l\med out, and while not able to said side-roac
measure the exact amount of damage, ] think the allowance of $27.50 ' than it was ¢
will be doing substantial justice. ese sums make in the whole - land during t
the sum of $170 which amount I allgwy to the plaintiff. ! The plai
The plaintiff is entitled to his cobts of the action but only as for ‘ repair and an
a verdict of $170, but I do not allow any set off of ¢osts by defendants: water to flow
I allow to the plaintiff the costs of the reference and order and.direct The acti
that the same be paid by the defendants. I order and direct that the , appointment,
sum of $15 be paid in stamps by affixing the same to'this my report and House, Sarni
that this sum be paid by the defendants. If the plaintiff affixes the F. W. K
stamps the said sum shall be included by him in his costs against Q. C., counst
defendant sand repaid by them to him. Upon he
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FORD VS. TOWNSHIP OF MOORE.

IN THE HIGH COURT OF JUSTICE, CHANCERY
DIVISION.

FORD VS. TOWNSHIP OF MOORE.
Non-repair Evidence

- g ) : i .,
want of repair of a drain may be Proved by evidence other than that of an engineer. State-
ments contained in reports by engineers are evidence against the township to whom and

by whose authority the reports were made.

May 31st, 1895. B. M. Brir1oN, Q. C., Referee.

This is an action brought by the plaintiff for damages by flood-
ing the west three-quarters of lot 18, fourth concession, Moore.

The complaint is that the defendants did not maintain and keep
in repair a certain drain constructed under the provisions of ‘‘ The
Ontario Drainage Act'’ on the side-road between lots 18 and 19
through the first, second, third, and fourth concessions of Moore, by
reason of which the plaintiff’s land was overflowed during the years
1887, '88, '89, '9o, '91, and '92 ; and plaintiff sustained damages as
particularly set out in the statement of claim.

The plaintiff further complains that the defendants wrongfully
and negligently constructed other drains and connected these with
said side-road drain, and so caused to flow into that drain more water
than it was capable of carrying off, by reason of which the plaintiff's
land during the years mentioned was at times overflowed.

The plaintiff asks for a mandamus to .compel the defendants to
repair and an injunction to restrain defendants from causing certain
water to flow into the said side-road drain.

The action was referred to me by order, and pursuant to my

appointment, came before me for trial and was tried at the Court
House, Sarnia, on the gth day of May, 1893.

F. W. Kittermaster, counsel for the plaintiff, and J. F. Lister,
Q. C., counsel for the defendants.

Upon hearing the evidence and what was said by counsel, I
reserved my decision, and having considered the matter, I now decide
and determine and make this my report as follows :—

The defendants admits the construction of this side-road drain.
[t is called Government Drain Number Four, and it is also called
the Jarvis drain, and in referring to it I shall hereafter call it the

‘ Jarvis Drain.”’
It is the duty of the defendants to preserve, maintain and keep in

repair this drain. The plaintiff says the defendants did not do so,
and the plaintiff has given a notice in writing to the defendants
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pursuant to sub-section 3, section 31, of ‘“T'he Ontario Drainage
Act,”” which notice I find to be reasonably sufficient under said Act,

The questions therefore for consideration are, (1st), was this
Jarvis drain out of repair. (2nd). If so, has the plaintiff by reason
thereof, sustained damage, and if damage, the amount of such
damage.

I find upon the evidence that this ‘‘Jarvis Drain’’ south of the
concession line betweéen the 4th and sth concessions of said township
was out of -repair. - The counsel for defendants argued strongly that
the plaintiff could:only properly prove this by an engineer who hat
examined the drain for the purpose of this action, and that such engi-
neer should be called to give evidence for the plaintiff before me. No
doubt want of repair is generally proved in that way, but there is
evidence in this case, and evidence just as convincing as if an engineer
had been called and had given his evidence upon the stand. The
plaintiff and witnesses for him, who are not engineers but who are
competent to speak upon the subject, say this drain was out of repair.
Then there are the important statements of the engineers who were
appointed by the defendants and who reported to the defendants.

I think these statements are evidence against the defendants
and for the plaintiff in this action.

In 1890 the defendants employed W. S. Davidson to examine
this drain. 'The defendants say Davidson is a person competent for
such purpose, and on the 2oth of September, 1890, he reported to
the defendants as follows: *‘‘I beg to report that in accordance with
your instructions I have made an examination of the drain on side-
road 18 and 19, across concessions 1 to 8, in your township. I find
that the said drain is out of repair arfd that water brought down by
the drain overflows and damages the low! lying land along the drain.”

In 1892 the defendants employed Mr. Richard Coad to make an
examination of this Jarvis drain and the firm of Coad & Robertson
made a report to defendants’ council.

These engineers say : ‘‘We have made an examination of the
Jarvis, or 18 and 19 side-road drain in your municipality and that of
the adjoining municipality of Sombra to the south, from the head of
the herein proposed work at the road allowance between the 4th and
sth concessions to about the centre line of the south half of east half
of 14 in the 15th concession of Sombra, and thence to near the River
Sydenham, we examined the creek. We find that the drain is filled
in considerably along its entire length, etc.

In 1892 W. S. Davidson was again employed by defendants, and
he made another examination of and report upon this drain. His
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report is dated 1oth October, 1892, and states: ‘I beg to report
that in accordance with your™ instructions I have made an examina-
tion of the Jarvis drain on side-road 18 and 19, from the road allow-
ance between concessions 8 and ¢ south to a point 72 rods south of
the blind line between concessions 1 and 2, and thence through lots
18 and part of 17 in the first concession of the Township of Moore,
and part of lot 14 in the 15th concession of the Township of Sombra,
to a point about 70 rods south of the blind line of the 15th concession.
I find that the said drain is out of repair and that the waters brought
into the said drain overflow and .damage the low lands lying along
the drain.”’

The Plaintiff's land is ‘‘low land lying along the drain,’
he says that the damage which the engineers speak of as likely to
occur has actually occured to him. Prima facie damage resulted from
the condition of the drain.

It is difficult to determine just what amount of damages the
plaintiff is entitled to recover against the defendants; certainly he

)

and

suffered no damage to the east 50 acres.

It appears that this Jarvis drain was never deep enough to
thoroughly drain the plaintiff’s land although it has been of great
benefit to it.

On'the 3i1st of May, 1890, the plaintiff by notice in writing,
complained to the defendants. In his notice he states that this Jar-
vis drain is out of repair, but he also says that it required to be
deepened as well as repaired.

I do not think that the plaintiff has, upon the evidence, made
any case against the defendants for damages, by reason of defend-
ants bringing more water into the Jarvis drain than it was originally
intended to carry, and so put upon the defendants the obligation to
deepen and improve the outlet. The defendants allowed the Jarvis
drain to get out of repair. It was filled in, the flow of the water
was obstructed and some damage has resulted to plaintiff for which
he is entitled to recover. The plaintiff made no claim for any dam-
ages prior to 189o. He kept no account of his crops and he is not
able to say now with any degree of certainty what he lost if he lost
anything, by reason of flooding prior to 1890, and still less is he able
to say that the defendants are in any way to blame for what occurred
to him prior to 18go. The general evidence given by Mr. McCrea as
to plaintiff’s loss, and upon which the counsel for plaintiff so much
relied, does not satisfy me either as to amount or as to defendants’
liability for any year prior to 189o.

I think the plaintiff and his witnesses over-estimate the damage.

ey
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The evidence is unsatisfactory. The estimate made by Edward

Shaw and Hutchinson (exhibit 7) was not, in my opinion, warranted
upon the facts brought out on the examination of these witnesses,

The plaintiff himself estimated his loss for 1890 at $40, and that
was, I think, more than the defendants would be liable for, if liable
for any for that year. The statement made by plaintiff that he did
not make up his mind to sue until 1892, and then he found out that
he could sue for six years is a most important one in considering the
question of damages. Upon the best consideration I can give to the
evidence, I assess the damages of the plaintiff at $155, and I find
and decide and report that he is entitled to recover the sum of $155
against defendants.

I order and direct that the defendants pay to the plaintiff the
costs of the action and of the reference, and that judgment be entered

for the plaintiff against the defendants for the sum of $1535 with costs

of the action and costs of reference. I direct that there be no set-off

of costs by defendants by reason of the damage being only $155.

I made no order in reference to mandamus or injunction, as it
appears the defendants have taken steps to repair the drain in ques-
tion, and to prevent damage to lands lying alongside of it.

I order and direct that the sum of $10 as and for one day’s trial
be paid in stamps by affixing the same to this my report or order for
judgment; that the same paid by defendants and if the plaintiff affix

the same, the amount shall be included in his costs taxed against
and paid by the defendants.

IN THE HIGH COURT OF JUSTICE, COMMON PLEAS
DIVISION.

GAHEN ¥s. TOWNSHIP OF MERSEA.

Negligence—Outlet—Injunction.
Where water was diverted from one drain to another without providing a proper outlet, the town

ship was found guilty of negligence, and in default of a proper outlet being provided within

a time fixed, injunction ordered to issue restraining defendants from discharging wate
into the new course to the damage and injury of plaintiff

June 7th, 1893. B. M. BrrrroN, Q. C., Referee.

Whereas by an order of reference herein, made by the court on
the 18th day of April, A. D. 1893, it was ordered that pursuant to
section 11 of the Drainage Trials Act, 1891, this action should be and
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the same was.referred to me, Byron M. Britton, the referee appointed
under the said Act, to be by me disposed of under the provisions of
the said Act and the amendments thereto.

And whereas the case came on for trial pursuant to my appoint-
ment at the Village of Tilbury Centre, in the Co\u\n{y of Kent, and:
was there tried on the sth, 6th and 7th days of June, AYY 1893, and
having heard all the evidence adduced by the respective parfies, and
having heard what was said by counsel, J. B. Rankin, Esq., appearing
for the plaintiff, and C. R. Atkinson, Q. C., appearing for the defen-
dants, and having considered the same and tried the questions, I find
and determine and report as follows :—

The defendants in the construction of the drain upon the 1oth
concession road in the Township of Mersea did so for the express
purpose of bringing water down that drain to ‘“Two Creeks'’ drain
that otherwise would have gone north by the ‘‘North Dales’’ drain.

That being the case it was the clear duty of the defendants to
see that there was a proper outlet for this water.

The case as it appears to me as made by the evidence cannot be
distinguished on principle from Malott vs. Mersea, 9 O. R. 611,
Northwood vs. Raleigh, 3 O. R. 347, and many other reported cases.

For this reason I think and so find and report that the defen-
dants were guilty of negligence in the construction of the drain upon
the foth concession road in the Township of Mersea, in the pleadings
méntioned in that they did not continue the sampe to a proper and
sufficient outlet.

[ find and so report that the plaintiff has sustained and is
entitled to $100 damages with costs of suit, this sum the plaintiff is
entitled to as compensation for the injury done to him.

In as much as since the making of the said 1oth concession
drain the outlet has been improved, and as there will probably be no
further damage to the plaintiff, I do not make any order now for an
injunction, but the defendants shall have six months from this date for
the purpose of having the waters brought down by this roth concession
drain, conveyed to a proper outlet without injury to the plaintiff, and
in default of their doing so, an injunction should issue restraining
the defendants from discharging the waters from said roth concession
drain into the ‘“T'wo Creeks’’ drain as at present to the damage and
injury of the plaintiff.

I direct that the defendants pay the costs of the plaintiff of the
action and of the reference. I order that $30 as and for three days’
trial be paid in stamps to be affixed by the defendants, or if the
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plaintiff affixes the same, that he shall include the same in his bil|
to be taxed, and shall be paid by defendants.

The costs shall be taxed by the Clerk of the County Court of
Kent.

IN THE HIGH COURT OF JUSTICE, COMMON PLEAS
DIVISION.

CARRUTHERS 7§. TOWNSHIP OF MOORE.

Increased Flow of Water—Outlet—Award Drain—Non-repair—In-
Junction.

Where defendants brought more water upon plaintiff’s land by a drain than it was originally

reasonably intended to carry, they are bound to find an outlet for such water and to prevent
damage being done by it.

It is no defence that damage would not have been caused to the plaintiff’s land had he kept in
repair, as it was his duty to do, an award drain through his lands which formed an outlet
for the township drains. The award drain, being a pkivate one, could not properly be
made the outlet for new or enlarged municipal drains. If proper outlet not made injunc-
tion ordered to issue restraining defendants from bringing the additional water down the
drain and using the award drain as an outlet therefor to the damage of plaintiff.

June 14th, 1893. B. M. BriTTON, Q. C., Referee.

This action was referred to me under the Drainage Trials Act,
1891.

Pursuant to my appointment it came on for trial at Sarnia on
the 1oth day of May, 1893.

F. W. Kittermaster, appeared for the plaintiff, and J. F. Lister,
Q. C., appeared for the defendants.

Having heard and considered the evidence given before me and
having heard what was alleged by counsel for the parties, I now
make this my report and find and order as follows:—

The plaintiff is the owner of west half of lot 19, 12th concession,
Township of Moore, and he claims damages because of flooding this
land, which he alleges was caused by the defendants wrongful and
negligent construction of a drain along the side road between lots 18
and 19, and by reason of defendants negligence in not providing any
sufficient outlet for the waters brought down by this side road %min
and in not keeping the side road drain in repair, etc.

The plaintiff also asks for an injunction and a mandamus.

The ditchror drain upon the side road between lots 18 and 19,
is called the Lapeer drain and was made 30 or 40 years ago.

This Lapeer drain being there the plaintiff and others, owners
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\.of 19 and part of 20, wanted to make a drain across their lands gnd
crossing the townline between Moore and Sarnia, taking water itjto
the latter township. _

The plaintiff, James Hossie, Joseph Cruise, the trustees of sch
section 14, and the defendants called upon the fence-viewers of tjje
Township of Moore, and these fence-viewers on the 21st day of S

tember, 1882, made an award locating a ditch or drain extendi

owners of the lands through which it passed.
- The plaintiff was a moving party and directly”,
bringing across his land the water originally broyghit north by the
Lapeer drain. It is clear, upon the evide 1at the award ditch
or drain is very much out of repair 1 the plaintiff’s land. The |
plaintiff thought de ‘ l{
he and others were of\the opinion that the defendants were bound to }
maintain and keep in repair o\nle-third of this ditch. i

f

i

I do not think so, and s0far as the question has, or can have
any bearing upon this suit, I construe the award as casting upon the
plaintiff the duty of keeping in repair that part of the award ditch f
made upon the plaintiff’s own land. i ‘

The facts are comparatively few, and there is not much.of fact i
really in dispute between the parties, the difficulty is in applying the ]

law to the facts as found. R
There is no evidence to sustain the fifth paragraph of the state- il

ment of claim. If the defendants allowed the Lapeer drain to be i

obstructed, the water kept back so far as appears by the evidence in o

this case would not injure the plaintiff. It is possible that the water j

kept back by reason of that drain being out of repair, might flood ir

other lands to the east and south of the plaintiff, and might flow ;“:

down upon and injure the plaintiff, but there is no evidence of anything

of that kind, and the complaint is the very opposite, namely, that

the Lapeer drain brought too much water to plaintiff’s land.

I also find against the plaintiff as to the allegations in .
paragraph six of the statement of claim, as even if anything was
illegally or improperly done by defendants at the mouth of the award
drain, or on the townline between Moore and Sarnia, there is no
evidence that any such work caused any damage to the plaintiff.
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In my opinion there is no gvidence to sustain the 7th paragraph
of the statement of claim and even if the defendants have omitted
to do anything it was their duty to do, or have done anything they
ought not to have done, by reason of which water backed up from
the townline to any extent, I cannot, upon the evidence, say that
the plaintiff has been damaged or is likely to be damaged from that
cause.

The only thing that remains is what is alleged in paragraphs 3 and
4 of the statement of claim, or what there may be in the facts given
in evidence to create a liability on the part of the defendants to the
plaintiff for. I would allow any amendment in the statement of
claim if warranted by the evidence, and if necessary for the proper
determination of the whole matter.

The argument of counsel for plaintiff that the defendants have
no right to bring more water upon plaintiff’'s land to the damage of
the plaintiff by reason of the sideroad drain than that drain was
originally reasonably intended to carry is supported by plenty of
authority. If the defendants are doing this, they are bound to find
an outlet for such water. They are bound to s€e that no damage is
done to plaintiff by reason of this additional water.

There is a good fall across plaintiff’'s land in the line and
general direction of the award drain, so the plaintiff and others
interested in that drain could if they would, do what is necessary to
prevent any possible damage from the waters of the Lapeer drain.

I find as a fact, and so report, that the award drain is badly out
of repair, and that the plaintiff has not done his part of the repairs
pursuant to that award, and further that if the award drain had been
maintained in good repair, no damage would have happened to the
plaintiff by reason of the repairs to, and the enlargement of the
Lapeer drain.

The defendants knew that the award drain was out of repair.
That is not left in doubt for on the 1oth July, 1889, the tB\\'nship
clerk notified the plaintiff of that fact, and called upon all parties to
repair their respective portions.

In 1890 the- defendents say that application was made to them
to repair the Lapeer drain. Apparently the work of repair was not
undertaken under section 586 of the Municipal Act, merely as a work
of deepening, extending and widening in order to enable it to carry
off the water it was originally designed to carry off, nor was it
undertaken under section 585 in order better to maintain it asa
drain or to prevent damage to adjacent lands, but it was undertaken
as set out in the report of Mr. Davidson, defendants’ engineer, dated
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May oth, 1890, because it was not large enough properly to drain
the locality and so it was to be enlarged, and the lands and roads
benefited by this enlargement were assessed by the engineer, and the
by-law embodying this report was finally passed the 16th day of
August, rﬁt)b:"‘-lk'llatever may be said of defendants’ right to do
this without a petition, the plaintiff does not complain of this. His
land is not assessed for the enlargement. Those who want the
drain, whose land will be benefitéd by it, are willing to pay for it.
I am however of the opinion and so report and decide that under the
circumstances existing here, that the defendants even if right in
assuming to enlarge the Lapeer drain, were wrong in continuing to
use the award drain in its then condition as the outlet.

The defendants were notified on the 8th June, 1891, that the
plaintiff objected and that there was no sufficient outlet by the award
drain for repaired or renewed side-road drain.

On the 6th of September, 1891, plaintiff again complained and
wanted an outlet.

On the 14th December, 1891, the writ issued.

On the 15th December, 1891, the defendants’ counse
action upon the complaint*and referred it to a committee.

Afterwards it was referred to Mr. Coad who has reported what

took

is necessary.

It is not necessary for me to follow what has since been. done by
defendants further than to say that they.have shown themselves
anxious to do what they reasonably can to make a proper outlet.

Although I find as above stated that if the award drain had been
in good repair the plaintiff would have suffered no damage and that
the part of the award drain upon the plaintiff’'s own land which he
ought to have kept in repair was not so kept ; I am however of the
opinion that that affords no defence to this action as between the
plaintiff and defendants.

The award drain is made a private one, and while the plaintiff
could not complain so long as no more water is brought into it than
was intended when constructed, it cannot properly be made the outlet
for new or enlarged municipal drains.

The plaintifi’'s damages from any cause are not large. The
plaintiff’s own evidence upon the question of damages was not satis-
factory, and in considering how much of this uncertain damage is
really attributable to the enlargement of the Lapeer drain my
difficulty is greatly increased.

Some parts of plaintiff’'s land are low.
from that section of country leads north-west towards the Carruthers

A good deal of water
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drain. A Mr. Hoser brought water into the Carruthers drain.
Upon the evidence it is clear that a large quantity of water, apart
altogether from what would come from the Lapeer drain, would in
times of freshet find its way to the award drain and to plaintiff’s land.

The plaintiff himself says he complained in 1889, and for five or
six years before. This was before the improvement of the Lapeer
drain. His land was overflowed before 18go. He cannot complain " r\'{‘f\ll‘::::‘,
of anything that took place before the improvement of the Lapeer 182, FOR TH
drain, and so I am not able to say that the plaintiff has really sus- :'\'\'“‘?:l:.’:
tained damages by reason of the enlargement and repair of the Natural W
Lapeer drain to any extent beyond what are little more than nominal - )
damages and which I now assess at $20, and I find and report that “Vh"'!:'l:ﬂ(:i:“l:,';_‘.
the plaintiff do recover the sum of $20 damages from the defendants, jands in anol

The plaintiff is entitled as of right to have the additional water ‘J‘::‘::::‘::“:
brought down by the Lapeer drain, since the enlargement thereof, 585 is retroac
taken care of by the defendants and carried to a proper outlet. Sap——

As the matter has been carefully considered by Mr. Coad, an September 1
engineer employed by the defendants and as a report has been made, Pursual
I make no order for an injunction now, but will allow the defendants
6 months from the date of my report, to have the water from the
Lapeer drain carried to a proper outlet. If that is not done within
that time, an injunction should issue restraining the defendants from
bringing the additional water down the Lapeer drain and using the as given in
award drain as an outlet therefor, to the damage of the plaintiff. as to the ad

I think the plaintiff should get the costs of the action but only Matthe
upon the County Court scale and that he should also get the costs of ship of Har
the reference.

I order and direct that the defendants do pay the sum of $10 in
stamps as and for one day’s trial by affixing the sum to this my
report and if the defendants do not affix the same that the plaintiffs
do so and in that case the defendants shall pay the same to the
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nl})lilin IN THE MATTER OF APPEAL IN THE COUNTY OF KENT BY THE TOWNSHIP OF HARWICH

AGAINST THE REPORT OF W. G. MCGEORGE, EsQ., P. L. S,, DATED THE 30TH SEPTEMBER,
Lapt‘cr 802, FOR THE REPAIR OF THE RALEIGH PLAINS DRAIN. THERE WAS ALSO AN APPEAL BY
lv sus THE TOWNSHIP OF TILBURY EAST AGAINST THE SAME REPORT ON SUBSTANTIALLY THE
of the

ominal
't that Where a drain is constructed or improved by one municipality affords an outlet, either
immediately or by means of another drain or natural watercourse, for waters flowing from
|da"‘»\ lands in another municipaity the municipality that has constructed or improved the outlet
water can under section 590 of the Consolidated Municipal Act of 1892 assess the lands in the ad-
M joining municipality for a proper share of the cost of construction or improvement. Section
lereot, 585 is retroactive and applies to drains constructed under former Acts. The words ' lands
of another municipality,” etc., in section 590 include roads.

SAME GROUNDS.

Natural Watercourse—Qutlet—Sections 585 and 590, 55 Vic. ch. ¢2.

ad, an September 13th, 1893. B. M. BrrrroNn, Q. C., Referee.
made, Pursuant to the appointment made by me, these appeals came
dants on for trial at the Court House in the Town of Chatham on the 7th,
m the and were continued on the 8th, gth and 1oth days of February, 1893,

within and the appeals by consent of all parties were tried together to the
s from extent that the evidence given, so far as applicable is to be considered
}f the as given in each case, saving all just exceptions by either township

as to the admissibility of evidence against said township.

t “”],\: Matthew Wilson, Q. C., and J. G. Kerr appeared for the Town-
sts of ship of Harwich ; C. E. Pegley, Q. C., for the Township of Tilbury

) East ; and C. R. Atkinson, Q. C., for the Township of Raleigh. -y
pro in Having heard the evidence given on behalf of the different

" Wy townships and having heard counsel, I reserved my decision and now

intiffs having considered the matter, I decide as appears herein, and make

0 the this, my report, and give my reasons therefor.

. The Raleigh Plains drain is now well known to the courts, and

Court from present indications its memory is likely to be still further per-*
petuated.

The many cases in which, in one way or another this drain has
been considered, shows the large amount of litigation that has re-
sulted from either the attempts of the Raleigh council to drain the
lands of their township or the alleged neglect of the council to do
something more than has yet been done.

I have given this very long case a great deal of consideration,

and I have come to a conclusion after much hesitation.
As long ago as 1844 one William Billyard, a District Surveyor,
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Township
and the t
endeavore

prepared plans and took M¥els for a ditch through Raleigh Plains.

In 1864 Mr. Arthur Jone$;P. L. S., was employed by the ¢6un-
cil to make the necessary exami\hatiqnn\ld report for a drain. He
did so apparently acting upon the plans ofy Mr. Billyard whose work
he considered reliable, and upon the report of Arthur Jones and pur.
suant to by-law passed by Raleigh on the sth September, 1864, what
may be called the original Raleigh Plains drain was constructed,—
completed in 1866.

On the 13th July, 1874, a by-law was passed by Raleigh (No.
254 ) to provide for the deepening of this drain. 'This by-law recites
that the work was done upon a petition, and the lots that would be
benefited are mentioned.

The report of W. G. McGeorge, P. L. S., embodied in that by-
law states ‘‘ that the deepening and widening of the said Raleigh
Plains drain, shall commence on the south-easterly part of lot 15 in

possible, t
/ Mr. )
fo examin
tember, I
24th Octo
ships of I
appeal by
appeals ut
At th
of what is
specially 1
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concession 7 and thence proceeding westerly across lots 15, 14.and
part of lot 13 in the said 7th concession, and through lots 13 and, 12 Agail
in the 6th concession, and through-lots 12, 11, 10, 9 and 8 in the :}\ga{l
sth concession, and through lots 8, 7 and 6 in the 4th concession,’’ Agal
and that the cost of the work would be $6981.50.

In 1882, the people in Raleigh occupying plains land were

This
troubled and complained and Mr. McGeorge was again sent to

. . . . Township
examine and report. His report was adopted and will be found in the cost. |
the by-law No 396, provisionally adopted the 15th January, 1883,
and finally passed 26th April, 1883. It is called the ‘‘Raleigh Plains
Outlet By-law.”” Mr. McGeorge reports in reference to this drain in
part as follows: ‘I find the part of the outlet west of the Drake

‘““road and near said road, has become very much filled with sedi-
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““ ment carried down from the higher levels and that below this the
‘“ creek is not sufficiently wide and should be straightened in places
‘“ to a uniformity width of 70 feet. This work will extend westward
‘“ to a distance of 280 rods from the Drake road, and will, Below this,
‘“ require to have the logs and brushwood and other jams removed
‘“ to a distance of about 300 rods. This work will, I believe, greatly
‘“ benefit lands at times flooded in the plains, and is a remedy that
‘“‘should be adopted, as owing to the very large quantity of water
““sent down from the higher lands to damage those near the Drake
‘““road, every facility should be offered to the early escape of water.”
This work was estimated to cost $3689.15, of which cost a very small
part, viz., $191.90 was put upon the Township of Tilbury East.
During late years complaints have been made, and actions for

: . ) deep on a
damages sustained by flooding, have been brought against the
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Township of Raleighi by the owners of lands adjacent to this drain
and the township, as a matter of necessity, and ih self defence,
endeavored to ascertain what is the cause of the(trouhle. and if
possible, to find a remedy. \
/" Mr. McGeorge was again employed by the Township of Raleigh
>u examine and report, and he did so; his report d}ited 3oth Sep-
tember, 1892, is found in the by-law provisionally ?\'dopte(l on the
24th October, 1892. This report is appealed against by the Town-
ships of Harwich and Tilbnry East respectively, and the grounds of
appeal by each township are substantially the same. These are the
appeals under consideration.

At the trial Mr. McGeorge was called and attested to the truth
of what is stated in that report. The parts of the report to which I
specially refer are clauses 4, 5, 6, 7 and 8. Then Mr. McGeorge
recommends what is required to be done and he estimates the cost of
the proposed work to be the very large sum of $56,190, and he puts

Against the Township of Raleigh - - - $52543

Against the Township of Harwich - - - 2525
Against the Township of Tilbury East - - 1122

Total - - B - E - - $56190

This work, extensive as it is, is considered. necessary by the
Township of Raleigh and they are willing to bear the lion's share of
the cost, but the upper townships appeal against the report, attack-
ing it as illegal.

The facts stated in Mr. McGeorge’s report seem fully supported
by other evidence.

The area assessed in Harwich is described by the witness, Mr.
McDonnell, as being in 1855, ‘‘very wet swampy land in most of it.”’
He further says, ‘‘I cannot say anything of the running waters at
the time, I have no recollection af it, but I recollect it being a very
wet country, and along 3he townline from the Blenheim ridge or
Buckhorn ridge to the course of this drain on the townline I could
not get through only by walking on the roads on the highway."
And generally Mr. McDonnell in his evidence supports Mr. Mc-
George, as to most of the material facts under consideration.

silbert Dolson speaks of the drains bringing water from Harwich
into Raleigh, and he says that before the drains were made bringing
water from Harwich into Raleigh the condition of the land in
Harwich near the Raleigh townline was wet, he says ‘‘it was a low
black ash swamp, that he had seen it when the water was one foot
deep on a concession line near the townline.”” Speaking of the flats
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he says, ‘‘some portions there were no banks at all, it is a black ash
swamp in places, and then you strike little ridges and there it would
be drawn closer together and then it would spread out.”’ the upper
The Boyes Creek is described by Silas West as called the ‘‘West"’ . drain madt
Creek, the ‘‘Harvey’’ Creek and ‘‘Boyes’’ Creek, and when he first Jeanette Ci
knew it farty years or more ago he says it was a swale.

water betwi

over. low [

[ canm
Upon the evidence it seems clear enough that the natural trend or Harwich o

flow of water was from Harwich upon Raleigh. The flow between of them to
ridges, and the small natural runs have been called creeks. These

for these to
so-called creeks spread out upon the plains and were completely

any of the

lost. When the waters would subside, ‘‘runs’’ could be found very [t appe
crooked, winding through the low lands and the general direction ~they mus
was from Harwich running south and west through Raleigh. water that

The Lewis drain was constructed in the course of the Drury them. | Th

Creek, and the Howard drain was constructed in the course of the bear the ex
McDowell Creek, and these creeks were called one when that part of this watt
of the country was in a state of nature. Broadbent says in answer terfere witl
to the question, ‘‘What was the natural drainage of that assessed channels e
district when the ILewis and Howard drains were constructed? these owne
Well, it was down there what was called the Drury Creek or some
called it the Boyes Creek and some the McDowell Cteek.
says, ‘‘It is all one creek, I have followed it.”’

The by-law for the construction of the Howard and

laws, make
Again, he naturally f
water so C

Lewis the right t
drains by Harwich has been put in. It is Ex. 15. In constructing that you sh
these drains the Township of Harwich did not take the surface water cost of tak
against the natural incline of the land, and so in that sense, they did flooding an
not take water out of its natural course, but by these drains they it would de

caused more water to flow upon Raleigh than would naturally have In the

flowed there, and they brought water more rapidly upon Raleigh tirely from

than would naturally have come. waters fron

The Howard drain is said to enter McDowell Creek at the stream like
townline between Harwich and Raleigh. but the Howard drain is plained of,
continued into Raleigh, and terminates at lot 24, 13 concession of been increa

Raleigh. 'This is not the case on the part of Harwich taking water into Raleig]
to such a creek or stream as without any further work by this town- so those hig
ship would carry the water off ‘‘to the sea.’”” Harwich simply makes the drainag

McDowell Creek part of the drain, and so with other drains, they certain dist

may be called ‘‘creeks,”’ but they have been changed from their imposed by
natural condition, and as drains they do more work and different and to the
work from what the ‘‘runs’’ did in their natural state. None of the If the 1

“‘creeks’’ in the present case, can, as it seems to me, be compared orized by st

with McGregor's Creek considered in Orford vs. Howard. The The pr
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water between ridges or banks is called a creek, it then spreads out
over low plain land and is again collected into a drain all done by
the upper township with the intention of leading the water into a
drain made by the lower township, so that it will finally get to
Jeanette Creek. _

I cannot bring myself to the conclusion that the waters of
Harwich or Tilbury East are brought by these townships or either
of them to a natural watercourse which is of itself a sufficient outlet
for these townships within the meaning of the law as laid down in
any of the cases cited.

[t appears to me that land-owners-in Raleigh are in this position

~they must suffer the inconvenience of having to take care of any

water that in a state of nature will flow from the higher land upon
them.  They are subject to the burden of this and must themselves
bear the expense if they desire to improve their lands by getting rid
of this water, but when owners of lands in the higher townships in-
terfere with the water upon their lands and turn it into artificial
channels even if in the general direction of the natural flow, when
these owners of high lands, by taking advantage of the drainage
laws, make drains that will carry more water down, than would
naturally flow and when they greatly increase the velocity of the
water so collected into drains, then the Raleigh landowners have
the right to say, for this you are responsible, and the law intends
that you shall share to some extent and in some fair proportion the
cost of taking this water to a proper outlet, and of preventing its
flooding and injuring our lands at all events to a greater extent than
it would do if it came in its natural flow.

In the conclusion I have reached I distinguish these cases en-
tirely from the case of a township making a drain through which the
waters from lands of initiating township will go direct to a natural
stream like the McGregor Creek. In Raleigh the water now com-
plained of, and which the proposed work will be the outlet for, has
been increased in quantity, and the velocity with which it has come
into Raleigh_ has been increased by work done under the drainage laws,
so those higher township lands which have been improved by using
the drainage law to get rid of the water by having it removed to a
certain distance, should be subject to a charge if reasonably and fairly
imposed by the lower township for taking this same water further
and to the proper outlet.

If the report and assessment are authorized at all, they are auth-
orized by sections 585 and 590 of the Municipal Act.

The proposed work is necessary in order ** to better maintain the
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Raleigh Plains drain,’’ a drain constructed under the Municipal Act then certain ]
and the proposed work is necessary in order ‘‘ to prevent damage to constructed |
adjacent lands,”’ and the proposed work, would, I think, be fairly Raleigh Plai
included in what the township may do ‘‘ whose duty it is to prescr\"c ize the assess
and maintain the said drain.”’ If the Township of Raleigh may do this, This no
they can do so without the petition required by 569, and for all the performed ut
‘‘alterations, improvements or extension’’ all the power to assess meaning to t
and charge lands and roads conferred by ‘‘ sections 569 and 582 in- roads conferr
clusive and by section 590 are given.”’ of this kind.
The engineer assumed that under section 590 as amended and These a1
as it now stands he had the power to assess lands and roads in the ‘‘to be soco
Township of Harwich and Tilbury East for outlet, and he assessed “word shall
them accordingly, the clauses in his report being as follows : Clause “ words are |
12, “‘I find that about 2800 acres of land in Harwich use, by means “‘they are to
of the Flook drain, the Raleigh Plains drain as an outlet for the “ by the cont
waters drained off the same by the Howard and Lewis drains and “ given and
branches and are chargeable for outlet for said improvement.”’ “‘ence is tha
13. ‘‘I find that about 3400 acres of land in Tilbury East use, by Applyin
means of the Hickey drain and Government drain No. 2 of Raleigh, ments to sect
the Raleigh Plains drain as an outlet for the waters drained off the ing upon dra
same which are also chargeable for outlet for the said proposed im- proposed by
provements.’’ In comu
The termini of the Raleigh Plains drain are given and the course it is a fact wl
defined by Mr. McGeorge's report found in by-law of 13th July, of, if T am
1874, from which I have already quoted. Raleigh is
The argument was pressed very strongly by Mr. Wilson that McGeorge h
section 590, even as amended by the act of 1892 does not apply and ‘“ Raleigh la:
never was intended to apply to such a case as this and it was argued lands in Har
that Orford vs. Howard is as much an authority against the right of pretence that
Raleigh to do this wofk now and to assess Harwich as it was.if the for benefit.
work had been dongﬂ)cfnre the amendment. 590, they ca
No doubt thqé is difficulty in construing section 590 and it may conclusion t
be that it was Aot intended to apply to such cases as this. The outlet upon
Harwich lands lare high and the draining by Harwich is in the direc- these drains
tion of the natural flow of the water, whether into what may be call- some natura
ed natural watercourses or not, but after the best consideration I can water comin
give the whole matter, I am of opinion that sections 585 and 590 as the lower la
amended, ‘apply, and that the facts stated in the report have been improved.
proved and that the assessment in reference to Harwich was author- It was
ized in law. costing sucl
If the Raleigh Plains drain had not been constructed when section considered a
590, as amended, was passed, but afterward this drain was made, and could, this a
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then certain lands in the Township of Harwich by means of drains
constructed by that township, used (by the ‘Flook’' drain) the
Raleigh Plains drain as an outlet, I think section 590 would author-
ize the assessment by Raleigh of such land in Harwich.

This not being the case of original construction, but of work
performed under and authorized by section 585, I can not attach any
meaning to the words giving power ‘ to assess and charge lands and
roads conferred by section 590,” unless that power is given in a case
of this kind.

These are settled canons of construction, ‘‘ that a”statute ought
“‘to be so construed that if it can'be prevented, no clause, sentence or
‘word shall be superfluous, void or insignificant,”’ and also ‘‘ that
‘words are to have their ordinary grammatical meaning,”” * %
‘they are to be read in their largest ordinary sense, unless restricted
““ by the context,’’ and again, ‘‘if in subsequent laws other powers are
“given and other modes of proceeding provided, the natural infer-
““ence is that such new laws are auxiliary to the old.”

Applying these I have come to-the conclusion that if the amend-
ments to sections 585 and 590 have any meaning, any practical bear-
ing upon drainage works, they must apply to such a work as is now

proposed by Raleigh.

In coming to this conclusion I have not overlooked the fact, and
it is a fact which Harwich and Tilbury East are entitled to the benefit
of, if I am wrong in my decision, that the work now proposed by
Raleigh is not at all necessary for the higher townships. Mr.
McGeorge himself says, ‘‘ the Harwich lands are fifty feet above the
‘“ Raleigh lands, and there is a rapid fall ;"' that the drainage of these
lands in Harwich or Tilbury East will not be improved, so there is no
pretence that the lands in Harwich or Tilbury East could be assessed
for benefit. If they cannot be assessed by Raleigh under section
590, they cannot be assessed by Raleigh at all. I have cometo the
conclusion that section 590 does now authorize an assessment for
outlet upon lands that discharge their water through drains, whether
these drains are wholly artificial or have been made in the bed of
some natural watercourse, or run, or so-called creek, and where the
water coming from these lands to be assessed, flows upon and injures
the lower lands, and would continue to do so if outlet not made or
improved.

It was urged very strongly for the appellants that this work,
costing such a very large sum of money as $56190.08, could not be
considered a work within the contemplation of seghion 585, as if it
could, this anomaly would result,that while a small work costing only
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a few hundred dollars and benefiting only ' a few people must be Section 59¢
initiated by petition, this could be followed by the large work costing section 585, 31_1
thousands, assessing for benefit a much larger area, and assessing ferred by sectic
others for outlet, all without any petition. That a small drain would None of th
be made for the very purpose of afterwards when/it could be done ment upon roac
without a pctm(m enlarging and extending it. » another munic

If my _conclusion is right, this may be the rcsult if we can sup- enough to inclt

pose that the members of a council would ever act.in bad faith towards
the landowners, and it may be that there must be legislation to pre-
vent the possibility of an improper use of this section 585 in order
ultimately to construct large drains that the owners of lands would
not petition for.

This sectio
of the act, and
case of Dover v
the engineer mi

and Tilbury Ea
The danger is not, I think, ever a very serious one, and the

utiyost good faith on the part of Raleigh in the present proposed
k is apparent upon the evidence.

It was argued for appellants that section 590 must be con-
fined strictly to a drain, and that it has no 19])]1(“1()1] to a case where mode of ary
the outlet is in any part a natural creek or stream, or in other words, i e ; ¥ 5 |

« that section 590 applies only where water is caused to flow out of its him. T 1.\1 .1
natural course. ‘I do not think Orford vs. Howard is an' authority I,hml S q( opt
and I do not find any authority for so broad a proposition and in the or St o
absence of authority I can not so limit the application of that section L

These lands in Harwich in the assessed area do now use by C”“Mdcm'f
means of the Howard and Lewis drains, the Raleigh Plains drain as wes \l”’l’f)rwd y
an outlet, and they will use it when improved. The waters from it exceedingly
this area in Harwich do commingle with the water from some high ought not to be
lands in Raleigh and do flow upon and injure lands in Raleigh, and It is urged
so I think an assessment upon these Harwich lands as well as upon and binding au
high lands in Raleigh is proper and is authorized. amongst others

It was argued that -Clark vs. Howard, 16 O. A. R. 72, isan 1st. The st
authority showing that section 585 as amended, is not retro-active cided, has been

and so cannot be invoked to support the proposed work. I do not neer has now .
think that case so decides. Mr. Justice Osler, on page 83, says, ‘‘In lands in Harwic
my opinion, the new sections introduced by the act of 1869 and con- and. The §
tinued to the present time are confined to works instituted under not necessary n
them, except where special provision has been made with regard to but is necessary

The princi;
objected to. A
ot or part of lo

The engine

any erroneous |

works constructed under former acts’’ and on page 84, section 586 drains construct

is referred to. This is section 585 of the present act, only amended veved to a natu

since that decision, and the section is there cited as giving authority be used for the

with regard to works constructed under former acts. s0 constructed 1

The assessment against roads in Harwich and in Tilbury East and injure land:

is objected to, but I think that objection cannot prevail. ard. The v
/
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Section 590 does not mention roads. The engineer is given by
section 585, all the power to assess and charge lands and roads con-
ferred by sections 569 to 582 inclusive and by 590.

None of the sections other than 590 would authorize any assess-
ment upon roads except for benefit, but the general words ‘lands of
another municipality, company or individual,” are, I think wide
enough to include and do inclyde roads.

This section must be read in connection with the other sections
of the act, and the reasoning of -tlie majority of the Judges in the
case of Dover vs, Chatham, applies to this point and satisfies me that
the engineer may, if warranted by the facts, assess roads in Harwich
and Tilbury East, even although the word road is not used in 590.

The principle upon which the engineer made his assessment is
objected to. Any objection as to the amount against any particular
lot or part of lot is for the Court of Revision.

The engineer is the proper person to make the assessment and
the mode of arriving at the amount of assessment for outlet is for
him. He is a sworn officer and a competent man. No way other
than that adopted by the engineer was suggested.” No general rule
for outlet assessment was given, and I cannot say that he has adopted
any erroneous principle.

Considering the whole evidence and how the engineer McGeorge
was supported in the main in the assessment made by him, I thought
it exceedingly fair, and one, that on the merits if authorized in law
ought not to be interferred with.

It is urged by appellants that Orford vs. Howard is a conclusive
and binding authority in their favor. I think not for these reasons
amongst others :

1st. The section 590 under which Orford vs. Howard was de-
cided, has been amended since that dccisim({:m(l under it the engi-
neer has now assumed to assess, and I think has the right to assess
lands in Harwich and Tilbury East.

and. The proposed work in this case on the part of Raleigh is
not necessary merely to get rid of water that naturally flows into it
but is necessary because of water brought into Raleigh by means of
drains constructed by Harwich and by Tilbury East ; water not con-
veyed to a natural outlet except so far as Raleigh drains are or may
be used for the purpose ; water which by coming through the drains
so constructed by Harwich and Tilbury East is caused to flow upon

and injure lands in Raleigh.

3rd. The work proposed by Raleigh now provides an outlet,




156 TILBURY EAST VS. RALEIGH.

which is used by Harwich and Tilbury East, and will, when improye

and extended, provide an outlet for Harwich and Tilbury East. \ISION Ol
It only remains to consider whether lands in Harwich have begy DECISIOR

assessed for outlet which do not in fact send \~>eir waters to the Ry IN RE TOWD

leigh Plains drain. Evidence upon that point was given for Harwich
? “ ud " . N /. ) o

by Mr. Coad, Civil Engineer, in reference ounly to lots 11, 12, 13 and 4eld, per Hagarty, C

14, 3rd concession of those in Harwich assessed by Mr. McGeorge municipality affor

N : vatercourse, for v

Now as to some parts of some of these lands there is doubt about ; i ovionivrfe

the watershed, but I think the weight of evidence is in favor of the pal Act of 1892, 55

i : per share of the ©

assessment as in the report appealed from ; errors if any as to par y dion to Qe t

ticular lots will be corrected by Court of Revision upon evidence per Osler, and )lx|c‘le

i oes not extend t
given there. joes not ex

Drainage—M

yr enlarged, and

The witness Campbell thinks east half of 1o, 1n 3rd concession, rhe Court being divit

i . . , assess was affir
Harwich, should not be assessed, but Mr. Coad does\not include this oy

lot in his list. This was ¢
Mr. T. Green speaks-of lot 14 in 3rd concesdion/ but his evidence port of B. M. I

hardly goes so far as to say that lot 14 does not in part at least send 1891, and was

its water by the Harwich system to the Raleigh Plains drain. | Maclennan, JJ.
have gone carefully over the evidence and without referring particu- The Town
larly to it, I simply say that the conclusion at which I have arrived township, and
is that the assessment is, upon the whole, supported rather than dis- part of the C."S‘
placed by the evidence of witnesses who speak in regard to any of leigh drain for

these particular lots. existed as In "

I therefore dismiss the appeal of the Township of Harwich and question in t.}“’
confirm the report and assessments so far as they relate to the lands ch. 42, section
and roads in said Township of Harwich. The referee he

I direct that the costs of said appeal be paid by the Township of
Harwich to the Township of Raleigh and as the appeals of Harwich
and Tilbury East were tried together, I order and direct that the
Harwich appeal be considered as of a two days’ trial.

I order and direct that twenty dollars as and for two days’ trial
be paid in stamps by the Township of Harwich and if the Township
of Raleigh pay the same that the amount be includéd in Raleigh's
costs and be taxed against the Township of Harwich.

I order that the ‘costs be taxed by the Clerk of the County Court
of the County of Kent.

M. Wilsor
for the respon¢

November 13t
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IN RE TOWNSHIP OF HARWICH AND TOWNSHIP OF RALEIGH.

Drainage—Municipal Corporations—s5 1ic. ch. g2, sec. 590 (O.)

jeld, per Hagarty, C.J.O.,and Burton, J. A, —Where a drain constructed or improved by one
municipality affords an outlet, either immediately or by means of another drain or natural
watercourse, for waters flowing from lands in another municipality, the municipality that
has constructed or improved the outlet can, under section sg9o of the Consolidated Munici-
pal Act of 1892, 55 Vic. ch. 42 (0.), assess the lands in the adjoining municipality for a pro-
per share of the cost of construction or improvement, and the Drainage Referee has juris-
diction to decide all questions relating to the assessment.

per Osler, and Maclennan, JJ.A. :—The section applies only to drains properly so called, and

loes not exteénd to or include original watercourses which have been artificially deepened
r enlarged, and In re Orford and Howard, 18 A, R. 496, still governs.
The Court being divided in opinion, the judgment of the Drainage Referee upholding the right

to assess was affirmed,

This was an appeal by the Township of Harwich from thrc-

port of B. M. Britton, Q. C., referee under the Drainage Trials Act,

1891, and was argued before Hagarty, C. J. O., Burton, Osler and
Maclennan, JJ.A., on the gth of May, 1894. o

The Township of Raleigh enlarged and improvkd a drain in that
township, and agsessed lands situate in the Township) of Harwich for
part of the cost, on the ground that the Harwich lahds used the Ra-
leigh drain for outlet purposes. Very much the sanie state of facts
existed as In re Orford and Howard, 18 A. R. 496, and the point in
question in this appeal was whether the amendment made by 55 Vic.

ch. 42, section 590 (0.), gave power to do what had been done.

The referee held that it did give this power.

M. Wilson, Q. C., for the appellants; C. R. Atkinson, Q. C.,

for the respondents.

November 13th, 1894. Hagarty, C. J. O. :—

Two main questions are raised in this dispute. First, on
the law, as to the legal liability of the appellant township to be
assessed for outlet,

The case In re Orford and Howard, 18 A. R. 496, in this court,
was decided under section 590 and other sections of the Municipal
Act, R. S. O. ch. 184.

The work here in question was constructed under the Municipal
Act of 1892, and the authorizing section is altered and extended from
thatavhich governed the Orford case, IKaking the direction more clear
and explicit. I also refer to the amendment made to section 585 by
the same numbered section in the Act of 1892.

R s
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Section 590 applies where a drain already constructed, or to he
constructed, is used as an outlet or will provide an outlet for the
water from the lands of another municipality or of a company, etc,
or if from such lands water is by any means caused to flow upon and
injure the lands of another municipality, etc., then the lands that
use or will use such drain as an outlet either mediately or immedi-
ately or by means of another drain from which water is caused to
flow upon and injure lands may be assessed in such proportion and
amount- as ascertained by the engineer, surveyor, etc., etc., under
the formalities (except the petition) provided by the sections for the
construction and maintenance of such drain or drains as may be
necessary for conveying from such lands the waters so caused to flow

upon and injure the same.

I think the evidence in this case brings the right of Raleigh to
assess the Harwich lands for an outlet beyond reasonable question,

It is for an outlet and not for benefit that the right is claimed.

The legislature has, I think, given the right.

If the right exist, we have to consider the award.

I have examined the very full and careful reasons adduced by

the learned referee, not satisfying myself with only one perusal.

I am unable to see that any error has been committed to warrant

our interference.

He finds that Harwich had made many drains, and by them
‘“‘caused more water to flow upon Raleigh than would naturally have

flowed there, and they brought water more rapidly upon Raleigh

than it would naturally have come;’’ and again he finds that he can-

not agree that Harwich or Tilbury East are brought to‘a natural

watercourse, which is of itself sufficient outlet for these towmships
\

within the meaning of the law.

This is said in reference to the law of the Orford case.
full discussion of the arguments, he says:

After
“‘I have come to the con-

clusion that if the amendments to sections 585 and 590 have any mean-

ing, they must apply to such a work as is now proposed by Raleigh.”
He adds:

“‘I have come to the conclusion that section 590 does

now authorize an assessment for outlet upon lands that discharge

their water through drains, whether these drains are wholly artificial
or have been made in the bed of some natural watercourse, or run,
"or so-called creek, and where the water’coming from these lands to
be assessed, flows upon and injures the Idwer. lands, and would con-

tinue to do so if an outlet had not been made or improved.”’
The learned referee hds discussed and disposed of all the objec-
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tions and arguments on behalf of Harwich, and on the whole I do
not see how we can differ from his conclusions.

[ have examined the evidence of the acting surveyor, Mc-
George, and also of Augustine McDonald.

Their evidence strongly supports the result. - They are both old
and experienced surveyors.

Objection was taken to the placing of a uniform assessment on a
large number of lots.

The engineer expresses his view that this assessment was the
most fair and just method of proceeding. This must be a question
of judgment resting with the surveyor, and I do not see how we can
hold it to be incorrect upon the evidence adduced.

I think the appeal must be dismissed.

We may regret the enormous bulk of the appeal, and the utterly
useless printing of countless pages of figures and other wholly useless
matter. ‘This, it is to be hoped, will be duly considered on taxation.

Burton, J. A. :—

This case came before the referee as an appeal in substitution
presumably of the former reference to arbitration under the Drainage
Acts, and his right to deal with it as an appeal must depend, I fancy,
on whether the subject matter was one with which theé"arbitrators
could formerly have dealt, unless we can find in the amendments to
the Municipal Act or in the Drainage Trials Act a distinct authority
for such an appeal. : :

The report appealed from was that of the engineer appointed by
the Township of Raleigh to report on the proposed work, a work to
be performed wholly within sthat township with a short extension
simply for an outlet through a portion of Tilbury.

As I understand the report it does not profess to assess any lands
for benefit in Harwich so as to bring the case within section 576, but
for outlet simply under the provisions of sections 585 and 590. But
[ gather from the papers that a copy of the report was served as

required by section 579 on the head of the Township of Harwich)

Under the Consolidated Act of 1883, when the work was confined
to one township, before any work could be proceeded with, surveys
and estimates had to be made by an engineer, and an assessment on
the real property to be benefited, after which the council could pass
a by-law for #nter alia, assessing and levying in the same manner as
other taxes are levied on the property benefited (including roads
held by joint stock companies or individuals) according te the bene-

A N R S~
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fit derived, and for determining what real property would be benefited erce (as the
subject to an appeal to the Court of Revision and County Judge. charge lands
That Act alsoprovided for extending the work beyond the limits that is to say

of the municipality, and even where they did not éxtend beyond entirely witl

these limits, when they benefited lands in.an adjoining municipality be provided
or greatly improved any road~lying within that municipality, then ippeal to the
the engineer could charge the lands so benefited, and the corporation age was car
person or company whose roads were improved, with such proportion henefited, tl
of the costs of the works as he might deem just. md then the
In the two latter cases the council in which the drainage is com- How:th
menced is to serve the head of the other council or councils with a think, much
copy of the report, etc., which is to be binding unless appealed from such a radic
The council of such last mentioned municipality is thereupon hody to levy
within a named period to pass a by-law to raise the sum named in made for rey
the report, or such sum as is determined on by the arbitrators. therefore, b
These are the only cases in which a reference to arbitrators was [ think
allowed, shewing very clearly, I think, notwithstanding a dissentient outlet was |

opinion by one of the Judges of the Supreme Court, that the gross henefit, and
amount to be contributed by the municipality was alone subject to this assessn
their award, the proper tribunal for adjusting the rights of the in- have done.
dividuals whose lands were assessed being still the Court of Revision We hav
and the County Judge. tion 590 au
If this were a case in which Raleigh was assessing any lands in no doubt, in
another municipality for benefit, I have nho doubt that the refere the case of ]
would be the proper party to adjudicate upon the right so to assess Some 0
and as to the gross amount. One of thos
This is not a case of that kind, and the question to my mind is ' let in the C
whether, in the recent enactment authorizing the assessment in an- the works ©
other township for outlet, the legislature has intended to import the providing tl
machinery created under sections 579 ¢/ seg., or to give power to one or proposed
township to levy assessments upon lands in another, or has failed to or will provi
provide the proper means-to enforce the provisions of these new en municipality
actments, individual, 1
Section 585, as I read it, provides that in any case wherein the lands of anc
better to maintain any drain, or to prevent damage to adjacent lands, that use or 1
it shall be deemed expedient to change the ‘course of such drain or immediately
make a new outlet, or otherwise extend, improve, or alter the drain, to flow upor
the council of the municipality whose duty it is to preserve and amount as 1
maintain the drain, may, on the report of an engineer, undertake and provided in
complete, the alterations ‘or improvements or extensions specified in ance of any
the report under the provisions of sections 569 to 582, without any legislation,
petition ; and the engineer, Court of Revision, County Judge or ref jects, is a vii
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: benefited eree (as the case may be) shall have all the powers. to assess and
Judge, charge lands and roads conferred by those sections and section 590 ;
' the limits that is to say, reddendo singula singulis, in cases where the work was
id beyond entirely within the municipality, the whole of the machinery would
anicipality be provided by passing a by-law to assess and levy, with a right to

dity, then appeal to the Court of Revision and County Judge ; whére the drain-

iIrporation ge was carried into an adjoining township or lands therein were

proportion benefited, then by pursuing the course pointed out in section 579,
and then the arbitrator’s powers are transferred to the referee.

ge is com- How-then is section 590 to be construed? It would require, I

ils with a think, much more definite language to warrant us in assuming #hat

aled from such a radical change was intended as giving power to one nmni:tml

thereupon hody to levy taxes in another’s limits without any provision being

’ . . . . . . poy ’

named in made for revising thie assessment of the engineer. That view must,
Ee. therefore, be rejected.

rators was [ think, therefore, it must be read as if the power to assess for

lissentient outlet was placed in the same category as the power to assess for

the gross henefit, and that being so, the referee had jurisdiction to deal with
subject to this assessment to the same extent at least as the arbitrators could
ot th(‘ m have 11(»1)('.

f Revision We have, therefore, to consider whether the amendment to sec
tion 590 authorizes this proceeding. That amendment was made,

y lands in no doubt, in consequence of the division of opinion in this court in

1€ refere the case of In re Orford and Howard, 18 A. R. 496.

) to assess Some of the difficulties that arose in that case are dealt with.
One of those is the doubt as to the Stover drain first finding an out-

7 mind is let in the Crouch drain and thence finding its way ultimately into
ent in an- the works of the Township of Howard. That is now remedied by
mport the providing that if a drain already constructed, hereafter constructed,
ver to one or proposed to be constructed, by a municipality, is used as an outlet,
s failed to or will provide, when constructed, an outlet for the waters of another

€ new en municipality ; or if from the lands of any municipality, company or
individual, water is by any means caused to flow upon and injure the

terein the lands of another municipality, company or individual, then the lands
mt lands, that use or will use such drain when constructed as an outlet, either
drain or immediately or by means of another drain from which water is caused

he drain, to flow upon or injure lands, may be assessed in such proportion and
ierve and imount as may be ascertained by the engineer, under the formalities
rtake and provided in the foregoing sections for the construction and mainten-
ecified in ance of any such drain. I cannot help thinking that this system of

hout any legislation, by reference to other sections dealing with different sub
ge or rel jects, is a vicious one and very embarrassing. It would add but little

1]
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to the length of the enactment if it contained a sort of code, applying able langua
to each system, ex. g7. to the ordinary case where it is wholly within a nothing to
municipality, or to the case where the works extend into another merely any
municipality, or where {he‘vwork is undertaken by the county or un- enters into
der section 590, etc., and providing a separate machinery for each. whole of tl

I have remarked that some of the difficulties which were sup- waters are

posed to exist in-the Orford case haye been overcome, and whether /  they leave
the difficulty arising from the construction placed by this Court on ships may 1
“‘cause to flow,”’ has been overcome, it is not in this case to the Tha
necessary to enquire. The engineer has found, and the referee has proposes ta
approved of the finding, that about 2,800 acres of land in Harwich
use, by means of the Flock drain, the Raleigh Plains drain as an Macle1
outlet for the waters drained off by the Howard and Lewis drains and
branches and are chargeable for outlet for said improvement. I do nc
That seems to bring this casé within the statute. and Orford
Here is a drain already constructed and proposed to be improved, referee.
which is used as an outlet for the water of lands in Harwich, and The t
those lands, therefore, are liable to be assessed in such proportion the former

the words

and amount as may be ascertained by the engineer for the construc- Orford wit
tion and maintenance of the drain proposed to be constructed. original w
It is said that Harwich has done nothing since the amendment work woul(
to the statute was passed, but at the time of the passing it was using age of Orf
this drain as an outlet and comes, therefore, directly within it, deepened,
although roads are not mentioned in section 590. If I am right in necessarily
my interpretation the sections referred to in it warrant the assess- same thing
ment. d Harwich.
On the whole, with some doubt as to the proper interpretation assessment
of the amended section, I agree with the learned referee in his con- found in tl
clusions and think the appeal should be dismissed. 36, sec. 37
correspond
ch. 42 (O.
that what
I am of opinion that the appeal should be allowed. I think that can now b
notwithstanding the amendments to sections 585 and 590 of the tion which

Osler, J. A.:—

Municipal Act, R. S. O. ch. 184, which now (as amended) appear in In his
the corresponding sections of the Municipal Act of 1892, 55 Vic. ch. work is of
42 (0.), the case is governed by our decision in In re Orford and the fact, a
Howard, 18 A. R. 496. to the bet

I think that if the legislature meant to place such an extraordi- Nnow Pprop
nary burden upon an upper township as is here sought to Be placed townships,
by Raleigh upon Harwich, which neither needs, nor is benefited by, fifty feet a
the proposed works, they would have said so in clear and unmistake- dmhmgc ¢

v
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pplying ' able language. If the respondents’ contention prevails there seems
within a nothing to prevent Raleigh from assessing Harwich for outlet, not
another merely anywhere along its border, wherever a drain from Harwich
¥y or un- enters into one of Raleigh's drains, but also anywhere across the
or each, whole of that township wherever it can be seen that the Harwich
re sup- waters are led or pass through it by means of Raleigh’s drains until
wvhethes they leave it. I see not why Tilbury East and other lower town-
ourt on ships may not do the same until the waters are finally diécharged in-
1is case to the Thames. But proceedings of the kind which Raleigh now
ree has proposes to take are not, I think, in the contemplation of the Act.
[arwich
1 as an Maclennan, J. A. :(—
lins and
[ do not see how, consistently with our judgment in In re Howard
and Orford, 18 A. R. 496, we can uphold the decision of the learned

pr()\'cd. referee.

*h, and The two cases are precisely alike in their circumstances. In
iportion the former case the Township of Howard sought to charge lands in
mstruce- Orford with a proportion of the cost of enlarging and deepening an

original watercourse within the limits of Howard, not because the

ndment work would in any way benefit lands in Orford, but because the drain-
S using ‘ age of Orford reached the watercourse intended to be enlarged and
thin it, deepened, above the proposed improvements, and would therefore
ight in necessarily use the improved channel as an outlet. Precisely the

assess- same thing is sought to be done'in this case by the Township of
Harwich. Ifi the former case it was contended that the proposed
"etation assessment was authorized by section 590 of the Municipal Act, as

1i8 con- found in the Revised Statutes of 1887 and amended by 52 Vic. ch.
36, sec. 37, and 53 Vie. ch. 50, sec. 37. In the present case the
corresponding section (590) of the Municipal Act of 1892, 55 Vic.
ch. 42 (0Q.), is relied on, but\it is said that it has been so amended
that what we decided could not be done by the Township of Howard

nk that can now be done by the Township of Raleigh, and I think the ques-

of the tion which we have to determine is whether that is so.

pear in In his judgment the learned referee admits that the proposed

/ic. ch. work is of no benefit to Harwich. He says: ‘‘I have not overlooked

rd and the fact, and it is a fact which Harwich and Tilbury are entitled
to the benefit of, if I am wrong in my decision, that the work

traordi- now proposed by Raleigh is not at all necessary for the higher
 placed townships.”” Mr. McGeorge himself says: ‘‘The Harwich lands are
ted by, fifty feet above the Raleigh lands, and there is a rapid fall ; that the

listake- drainage of these lands in Harwich or Tilbury East will not be
g )
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improved, so there is no pretence that the lands in Harwieh or when it {
Tilbury East could be assessed for benefit. If they cannot be natural W
assessed by Raleigh under section 590 they cannot be assessed the water
at all.”’ or less. by

At the outset it is a.somewhat startling proposition to say that to spread
the legislatt as enacted that landowners shall be chargeable with applying !
large sumpg for which there can be no pretence that they have received hooks the

or can réceive any benefit. Such legislation could hardly be called one cover
by any other name than confiscation, and before we can uphold the iginal col
judgment of the learned referee we must be very clehr that such is shewn in
the meaning and intention of the language used by the legislature. surveyed
In his judgment in the Howard and Orford case the Chief Jus great nut
tice has pointed out the important difference between an original Raleigh i
drain wholly artificial, and a drain which was originally a watercourse, outlet of ¢
which has been enlarged or deepened under the drainage laws. The therefore,
first is a guasi private work for the use and benefit of those only who the peoplt
have constructed it, and into which other persons have no right to led the w
lead or turn their water. The other is still a watercourse, with all " where the
its legal incidents, and among others the right of all persons to use it wavs had
as it passes by or through their land, for drainage purposes. Now to use fot
what the people of Harwich did was to make one of the creeks which with wha
naturally flowed through their township drain their land. That was stream.
their common law right, a right recognized by the‘provisions of th was amen
Ditches and Watercourses Act ever since the year 1834, and if they 1802 * an
deepened and straightened their watercourses in their own territory, nothing s
or even outside of their own territory, so long as they did it with plained o
proper legal authority, their right to use them for drains was thereby The
in no way impaired or lessened, nor was the legal character of that ment. T
right in any way changed or altered. Their legal right to use the Harwich
watercourses for drainage purposes remained and continued as it had drain and
been from the beginning. the greate
It was, however, attempted to be shewn that what were called of Harwic
creeks, and through and along which the Harwich drains were made, natural w
were not legal watercourses at all, but were mere swales of stagnant ed and en
water, which gave the Harwich people no legal right to turn their within th
water down into Raleigh. I have considered the evidence on this Municipa
point with great care, and I think it clear the creeks were legal work is |
watercourses. If there be a stream of flowing water with well defin order to |
ed banks at some points, but which at intermediate points spreads proceedin
out into something like a pond or small lake, I cannot doubt the tion, that
whole is a legal watercourse, and the owner of the pond or small lake the previc
may by excavation and embankment confine it to a narrow channel A This
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when it passes through his land, and it is still notwithstanding a
natural watercourse. Before the country was cleared of the forest
the water of all streams was obstructed and hindered in its flow, more
or less, by fallen timber, and the same thing often caused the water
to spread over wide spaces, after heavy rains or freshets, and in
applying the definitions of a watercourse to be found in the English
hooks the difference between a country cleared and cultivated and
one covered by the original forest may not be forgotten. —The or-

I

inal condition of the territory in question in this case is well
shewn in the copy of the original map of the Township of Raleigh,
surveyed in the year 1821, which is in evidence, and which shews a
great number of streams flowing towards and discharging in the
Raleigh plains, which are stated on the face of the plan to be the
outlet of all the waters of Raleigh with atrifling exception. While,
therefore, it is true that when the report now in question was made
the people of Harwich were draining their lands into channels which
led the water to the Raleigh Plains drain and the Jeanette Creek
where the proposed work is to be done, these channels were, and al-
ways had been, natural watercourses, which they had a legal right
to use for that purpose ; and they were not in any way concerned
with what became of the water, or with its action far down the
stream. That also was the condition of matters when section 590
was amended and enacted in its present form on the 14th of April,
1892 ; and it is not disputed that the people of Harwich have done
nothing since the latter date to subject them to the assessment cori
plained of.

The qllu\linn then is whether section 590 authorizes that assess
ment. The work for which it is proposed to charge the people of
Harwich is the enlargement and deepening of the Raleigh Plains
drain and the Jeanette Creek, which together form the outlet for
the greatest part of the drainage of Raleigh and a great part of that
of Harwich, and while both the creek and the drain wére originally
natural watercourses, they were both a good many years ago deepen
ed and enlarged under the drainage laws, so that they no doubt come

within the description of the drains dealt with by section 385 of the
Municipal Act ; and it is under the authority of that section that the
work is proposed to be done. The work is said to be IIL‘CL‘\NI;}' in
order to prevent damage to adjacent lands, and the respondents are
proceeding without petition. They claim, as expressed in that sec-
tion, that the engineer has the power to assess which is c nferred by
the previous sections of the act, and also by section 5go.

This amended section 590, as remarked by my brother Osler in
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the author
deepening
for the drai
which prev
watercours
570, disting

the Howard and Orford case, provides for two classes of cases,
though the cases are not the same as they weére under the old sec
tion. The two which alone can be regarded as in any way bearing
on the present appeal are these: 1. A drain already constructed
used as an outlet for the water of the lands of another municipality;
and 2, water from the lands of any municipality by any means
causd to flow upon and injure the lands of another municipality.
Now, taking the first case, let us see what the legislature says,
Neglecting immaterial words, it is this: If a drain already con
structed is used as an outlet for the water of the lands of another
municipality, the lands that use such drain as an outlet either im
mediately or by means of another drain from which water is caused

proper sens
no doubt 1
Act as 583
the word

from the
ground on
given to th

to flow upon and injure lands, may be assessed in such proportion \ th
. ut on €

and amount as may be ascertained by the engineer under the formali
ties provided in the foregoing sections for the construction and
maintenance of the drain so used as an outlet, or for the construction
and maintenance of such drain or drains as may be necessary for
carrying from such lands the waters so caused to flow upon and
injure the same.

Then taking the otfler case it will read thus: If from the lands
of any municipality water is by any means caused to flow upon and
injure the lands of another municipality, then the lands that use
such drain as an outlet either immediately or by means of another

meaning o
should: be
in the sens
only those
either whe
is thereby
think, tha
are under
lands are

i & P { N . .0 water whic
drain from which water is caused.to flow upon and injure lands may

: Y . fortune, a
be assessed for construction and maintenance as before. It may as

well be remarked at once upon this case that it seems altogether former ha
insensible, and that the words ‘‘if from the lands of any munici-
pality,”’ etc., must have been inserted into or allowed to remain in
the clause from inadvertence and without perceiving that they did
not harmonize with the rest of the section. If, therefore, the
referee’s judgement can secure any support from the section it must
be from the first case provided for as above expressed.

Now, if the words ‘‘drain already constructed,” be used in the
widest sense, and to include original watercourses which have been

compensat
expense ol
did not int
rightfully
contribute
find it nect
lands happ
hecause th

: . . " y : had intend
improved by deepening or widening under the drainage laws, it must

be conceded that they include the present case ; because the drain
proposed to be improved is in part the outlet for the Harwich waters
and the question is whether the words are so used, or ought to be so
construed. In the first place the words themselves are not strictly
appropriate to such a case. They do not naturally suggest to the
mind an original watercourse which has been deepened or widened,
but rather a drain which is wholly artificial. And so in section 569

express te1
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sion. By
W'n}mrli(m
formalities
the engine

roads C()nf
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Canes the authority given to municipalities is expressed to be for the

1d sec deepening or straightening of any stream, creek or watercourse, or
for the draining of property, or for the removal of any obstruction
‘ructed which prevents the free flow of the waters of any stream, creek or
pality; watercourse, etc. So also the form of by-law, prescribed by section
means 570, distinguishes between deepening streams and drainage in the
pality. proper sense, and the same distinction is made in section 581, (2)

save no doubt it must be admitted that in some other sections of the
, Act as 583 (3) and 3585, a larger meaning ought to be given to
the word ‘‘drain,”’ but that is to be done by construction, and not
from the very force of the word itself. Then is there any good
ground on which a meaning wider than the ordinary one should be
in that section? I do not think there is,

)earing

V. Ccon
nother
er im
raused

given to the word ‘‘drain’
but on the contrary much reason for not doing so. In its ordinary
meaning of an artificial drain, it is most just that all who use it
should be assessed for its construction and maintenance, whereas,
in the sense of an original watercourse, which has been deepened,
only those who are 'actually benefited by the deepening, that is
either where property is better drained thereby, or where property
is thereby saved fromh flooding, should do so. It is evident, I

ortion
rmali
n and
uction
ry for
n and

lands

n and think, that those whose lands lie near the low reaches of a stream

are under a natural disadvantage, as compared with those whose
lands are high up. 'The former lands are liable to be flooded by the

it use

other
water which comes down from the higher lands. That is their mis-

fortune, and it is no fault of the owners of higher lands, - and the
former have no natural or legal claim upon the latter either for

; may
ay as

ether
compensation for injury by flooding, or for, contribution to the

in in expense of works of protection. Therefore, I think the legislature
did did not intend, and could not have intended, to make every one who
rightfully and lawfully drained into a natural watercourse liable to
contribute to the works which landowners far down the stream might
find it necessary to construct for their own protection, because their
lands happened to be low and flat, and liable to be overflowed, merely

anicei

"
, the
must

n the

been hecause the watercourse was their common outlet. If the legislature
must had intended to do that I think they-would have said so in clear and
Irain express terms. e

ters There is another consideration which leads to the same conclu-
e SO sion. By the words of the section the assessment is to be in the
iothy proportion and amount ascertained by the engineer, etc., under the
i the

mned,

formalities provided in the foregoing sections, and section 585 says
the engineer is to have all the powers to assess and charge lands and

560 roads conferred by sections from 569 to 582 inclusive, and also by
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section 590.° Now, when we examine the sections referred to we

find that the assessment is required to be in proportion to the benefit

to be derived from the work by each lot or portion of lot and road

in the locality. See section 569, and sub-sections 3, 5, 6, 7, 15,16,
and 21, sections 570, 575, 576, 578; and581 (1). ‘There is not only
no authority to assess lands which are not to be benefited by the
work, but the only sum which can be laid upon any road or lot, or part
of a lot, is the proportion of benefit which it is to derive from the
work. ‘T'hat being so where there is nio benefit no charge whatever
can be made. Here it is admitted that there is and can be no benefit
to the people of Harwich, and: their lands can, therefore, not be
charged with any sum whatéver. ;

It was also contended that the Hafwich people might be regard
ed as being benefited by klh‘e"p'mﬁosud' work inasmuch as it would
save them from liability.for 'damages occasioned by overflow at Jean-
ette Creek and the R:l»lcighi:l'uins of water coming, among other
sources, from their township, But if I am right in holding that the
Harwich people had a legal right to.drain into the channels used by
them, because they were legal watercourses notwithstanding the deep
ening and other improvements made upon them, it follows that they
are under no liability for any such damages, and that no actions for
such damages could be successfully maintained against them

There were other objections to the report of the engijfieer which
werg ably urged-by Mr. Wilson, but being of opinion, for the reasons
which I have given, that section 590, as amended in 1892, is cnm'!n\wl
in its proper construction to drains properly so called, and does not
extend to or include original watercourses which have been artificially
deepened or enlarged, it is unnecessary to express any opinion upon
theyh.

I think the appeal should be allowed.

The Court being equally divided
in opinion, the appeal was

dismissed with costs,

Nor! I'his decision has since beea overruled by the following decision of the Suprem
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BROUGHTON VS. TOWNSHIPS OF GREY AND ELMA.

d to we
e benefit A S s QTIDD T R D pgCH & "
IN THE SUPREME COURT OF CANADA.
HI(] road
15,16 Present—Sir Henry Strong C.J. and Gwynne, Sedgewick, King and

not only Girouard J]J.
1 by . i .

Y the ArserRT BrROUGHTON ( Plaintiff) - . Appellant ;
, Or P‘”l *

rom the AND

‘hatever Tur TowNsHIP OF GREY AND THE TOWNSHIP OF )
\ ]\\w]mn(lunl.\

» benefit Ervma ( Defendants) - . -
not he
" ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO,
regard Wunicipal law—Drainage—Assessment—Inter-municipr! obligations as
would to initiation and contributions—By-law—Ontario Drainage Act of
it Jean 1873—36 V. 38 (0.)—36 V.e. 39 (0.)—R. S. O. (1887) c.
/ o i bd | - ’
g other 18 4—Ontario Consolidated Municipal Act of 1892—55 1. ¢. 42 (0.)
hat the

1sed by ne municipality is used as an outlet or will provide an outlet for the water of lands of

rovision of the Ontario Municipal Act (55 V. ¢. 42, 8. 500) that if a drain constructed in

ther the dands in the latter so benefited may be assessed for their proportion of the

€ (l('\'l’ st applies only to drains properly so calledy and does not include original watercourses
at they vhich have been deepened or enlarged

f micipality constructing such a drain has passed a by-law purporting to assess lands in
ons tor

djoining municipality for coutribution to the cost a person whose lands might appear
iffected thereby, or by any by-law of the adjoining municipality proposing to levy
tributions toward the cost of su:h works, would be entitled to have such other munici

’ ]
which restrained from passing a contributory by-law, or taking any steps towards thatend

easons n action brought before the passing of such contributory by-law
mfined Appeal from the decision of the Court of .\?])L';ll for Ontario (1)
)eS Not which affirmed the judgment of the Common Pleas Division of the

ficially igh Court of Justicz (2), maintaining the judgment of the trial
1 upon urt which had dismissed the plaintiff's\action without costs.

The appellant is owner of certain landy in the Township of Elma,~

included amongst lands in the township %mj_;ht to be affected by a

hy-law of the corporation of the Township of Grey under the pro
//1”/’/’ ."

visions of the Ontario Consolidated Municipal Act, 55 Vie. ch. 42,
1/ was

section 385, by which taxes were charged and assessed upon these
lands to raise funds for the construction and future maintenance of
drainage works to be made by the said Township of Grey. He

rought this action for the purposz of having the said by-law of the
e Township of Grey set aside as null and of no effect so far as his lands
were concerned, and further to restrain the corporation of the Town
ship of Elma from passing a proposed by-law to raise funds to be

levied by rating said lands to meet the proportion of contribution to-

wards said drainage works charged thereon by the report of the en-

(1) 23 Ont, App. R, 601 (2) 26 0. R. 694

N\
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gineer on which the by-law of the Corporation of Grey had been
passed.

Mabee for the appellant.
Garrow, Q. C., for the respondent, Township of Grey.
McPherson for the respondent, Township of Elma.

The judgment of the court was delivered by :

Gwynne ]J. :—Before adverting to the nature of the scheme of
drainage work proposed to bz executed by the municipality of the
Township of Grey, so as to affect lands in the Township of Elma, in

which township the land of the plaintiff is situate, it will be con
venient to draw attention to the sfafus quo ante, and t> the acts of
the legislature of Ontario, tracing them from their source, in
virtue of which the municipality of the Township of Grey claims
to be invested with power to assess lands in the Township of Elma
for the purpose of compelling such lands to contribute to the cost of
the construction and maintenance of a work necessary for the better
draining of lands in the Township of Grey and proposed to be con-
structed wholly within that township, the nearest point of which
proposed work to the township of Elma is about four miles from
the boundary line between the two townships.

In or about the year 1873 a small drain was constructed in the
Township of Grey under the pypovisions of secs. 3 and 4 of the
Ontario Drainage Act of 1873—386 Vic, ch. 38. By the provisions
of that Act, the drain so constructed having been a local one, con
structed wholly within the limits of the Township of Grey, it became
the duty of the municipality of that township to maintain the drain
and to keep it in repair when completed, either at the sole expense
of the muni
at the joint

By an

ipality or of the parties more immediately interested, or
:xpense of such parties and of the municipality.

ct passed in the same session of the Ontario legislature,
viz. : 36 Vic. ch. 39, sec. 2—it was enacted that—

In case thefmajority in number of the owners as shown by the last revised assessment 1
Lo be resident g the property to be
council for the ¢

benefited in any part of the municipality, do petition the
sepening of any stream, creek or watercourse, or for draining of the property
(describing it), the council may procure an examination to be made by an engineer or pro
cial land surveyor of the stream

creek or watercourse proposed to be deepened, or of the
locality proposed to be drained. and may procure plans and estimates to be made of the work
by such engineer or provincial land surveyor, and an assessment to be made by such engineer
or surveyor of the real property to be benefited by such deepening or draining, stating as nearly
as may be in the opinion of such engineer or provineial land surveyor, the proportion of benefit
to be derived by such deepening or drainage by every road and lot and portion of lot, and if the
council be of opinion that the deepening of such stream, creek or watercourse, or the draining
of the locality described or a portion thereof, would be desirable the council may pass by-laws
in form or to the effect set forth in the schedule for (among other things) determining what
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roperty will be benefited by the deepening or draining and the proportion in which the
nent'should be made on the various portions of lands so benefited,

subject to appeal as provided in the sections.
Then by section 7 it was enacted that :

When the deepening and drainage do not extend beyond the limits of the municipality in
vhich they are commenced, but in the opinion of the engineer or, surveyor aforesaid benefit
nds in an adjoining municipality or greatly improve any road lying within any municipality
between two or more municipalities, then the engineer or surveyor aforesaid shall charge the
be so benefited and the corporations, corporation or company whose road or roads

) ] mproved with such proportion of the costs of the works as he may deem just, and the
scheme of mounts so charged for roads as agreed upon by the arbitrators, shall be paid out of the gen

ity of the ral funds of such municipality or company
Elma, in By sec. 10 it was enacted that :

1l be con Ihe counecil of the municipality in which the drainage was to be commenced shall serve
e acts of the head of the council of the municipality whose lands or roads are to be benefited without
X ; the drainage being continued therein, with a copy of the report, ete., ete., of the engineer so
source, 1mn far as they affected such last mentioned municipality, and unless the same is appealed from

ey

C].lim\ s hereinafter provided, shall be binding upon the council of such municipality
of Elma Sec. 11 enacted that :

he ¢« st of
the council of such last mentioned municipality shall within four months from the delivery to

the better the head of the corporation of the report of the engineer or snrveyor as provided in the next
o be o n receding section, pass a by-law in the same manner as if a majority t‘-f the owners resident on
. lands to be taxed, had petitioned as provided in the first section of this Act, to raise such
of which sum as may be named in the report, or in case of an appeal, for such sum as may be

l“t'\ f‘]‘l m mined by the arbitrators
Secs. 12 to 15 inclusive provided for the appeal to the arbitrators,
ied in the ind it was enacted by sec. 16 that:
d ]
4 o the se of difference between the arbitrators the decision of any two of them shall be con
Ir()\'].\]uf;\
me, con Then it was enacted by sec. 18 that:
t became | a drain already constructed, or hereafteg constructed by a municipality be used as an
the drain tlet or otherwise by another municipality, cofapany or individual, such municipality, com
. r individual using the same, as an outley or otherwise, may be assessed for the con
expense struction and maintenance thereof in such progprtion as shall be ascertained by the engineer
c,\'tul_ 01 survevor or arbitrators under the formalities pgovided in the preceding sections
All of the above provisions are re-enacted in ch. 184 of R. S. O.
7, by which all the previous Acts on the subject are repealed.
In this ch. 184, the section in which the provisions of sec. 18 of 36

rislature,

'ssment roll Vic. ch. 39 are re-enacted, is numbered 590, and is as follows:

petition the

he property 1 drain already constructed, or hereafter constructed by a municipality is used as an
I y A

r or provin v another municipality, company or individual, or if any municipality, company or

1, or of the idual, by any means, causes waters to flow upon and injure the lands of another municipal

f the work mpany or individual, the municipality, company or individual using such drain asan outlet

erwise or causing waters to flow upon and injure such lands, may be assessed in such pro

*h enginec
1 and amount as may be ascertained by the engineer, surveyor or arbitrators under the

Ig as nearly

n of benefit ities (except the petition) provided in the foregoing sections for the construction and
L and if the enance of the drain so used as an outlet as aforesaid, or for the construction or main
1e draining ¢ of such drain or drains as may be necessary for conveying from such lands the waters
188 by-laws - sed to flow upon and injure the same

ining what s ¢ . e
e Aele Some amendments were made to this section by 52 Vic. ch. 36
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whic h the

sec. 37 (1889) and 53 Vic. ¢h. 50 sec. 37 (1890), but they are unim p
the 1

that
portant as regards the present case. : ina
nd that he h

" 'w(l\\/v/’/('

iream whic

Now in 1891 it was decided by the Court of Appeal for Ontario
in the case of Township of Orford vs. Howard (1), upon the con
struction of this sec. 590 of R. S. O. of 1887, that a .drain to he

et : . : . i at
regarded within the meaning of that section, as an outlet for the apinion th

waters flowing from a township situated higher up than that in which purpose 0t |
not subject
the work pr
In the
Act of that
=qo0 of ch.
the Act of

If adral

the drain has been constructed must be a drain artificially constructed
within the limits of the lower township and must be wused by the
upper township as an outlet for carrying off the waters reaching the
drain from the upper township, and that a municipality from which
surface water flows whether by drain or by natural outlets intoa
natural watercourse cannot be called on to contribute to the expense
of a drainage scheme merely because the natural course is used as a oerube
connecting link between drains constructed under that scheme the lands of
and because the drainage scheme is in part necessitated by the s
large amount of surface water brought into the natural water rain when cot
course in question. In that judgment and in the reasons given by B
the learned judges who pronounced it, I entirely concur. It pro feree, under

. . ° . ruction- a
ceeds much upon the same principlejas it appears to me as did the !

. » " v 4 . i é . oo PF
judgment of this court upon one of the points decided in Chatham or Hie

vs. Dover (2). In.that case the Municipal Council of the Township necessar)

of Chatham upon a report of their engineer adopted by the council upon and ii
passed a by-law for the construction of a drain within the limits of 1), where

the Township of Chatham into a stream called Bear Creek for the Orford vs.

drainage of certain lands in Chatham. 'This stream called Bear ed m opim

) " . 5 e . - AN
Creek flowed through the Townships of Chatham and Dover and by solidated.]

it all waters brought into it by drains constructed both in Chatham tion 590 O

and Dover flowed down the natural stream into Lake St. Clair. In 2), was (

the engineer's report which was adppted by the by-law it was terent  Juc
Howard
The-(

affirmativt

declared that for the purpose of makihg the drain proposed to be
constructed effectual it would be necessary to deepen the stream,
into which the waters coming down the drain would flow, not only in
ative, the
the Act o
upon the

the Township of Chatham but also in the Township of Dover,
and the bytlaw therefore to compel the lands in the latter town

ship to contribute to the expense of the works assessed the lands in

Dover as for outlet. 'The council of Dover appealed against this by does not

law, insisting, among other things, that the lands in Dover were not been dee
liable to contribute to the cost of such a work. 'The case came given 1n

béfore us on appeal from an award of the arbitrators. In the opinion a

case before the arbitrators the engineer who devised the scheme upon wh

(r) 1I80nt. App. R. 496 2) 12Can. 8. C. R, 362
. -

-



unim

)ntario

1€ con

which

ill[u a
‘]’L‘H\y
xd as g
icheme
l)) the
water
'en by
t pro
lid the
atham
mship
ouncil
11ts of
or the

Jear

nd by

was
to be
ream,
nly in
Jover,
town
(1\ ill
i\ ‘r\
‘e not
came
n the

heme

BROUGHTON VS. TOWNSHIPS OF GREY AND ELMA, 173

'

which the by-law adopted gave# evidence among other things

that the lands in Dover could use the creek without the™ drain,

d that he had assessed the lands in Dover not becaus ethey would derive
my possible benefit, but because they used, and would use the natural
pream which he called tkhe outlet. 'This court was, however, of
gpinion that the use by lands in Dover of the natural stream for the
purpose of carrying off water brought into it by drains in Dover did

not subject those lands to any obligation to contribute to the cost of

the work proposed to be done undeér the Chatham by-law.

In the year 1892 the legislature by the Consolidated Municipal
Act of that year, 55 Vic. ch. 42, altered the language of the section
590 of ch. 184 of R. S. O. 1?\'.‘4.7 in some respects. That section in
the Act of 1892 reads as follows : h

If a drain already constructed, hereafter constructed, or proposed to be constructed, by
icipality, is usad as an outlet, or will provide when constructed an outlet for the water
the lands of another muuicipality, or of a company or individual, or if from the landsof any
ipality, company or individual water is by any means caused to flow upon and injure the

f another municipality, company or individual, then the lands that use or will use such
vhen constructed as an outlet either immediately or by means of another drain from
h water is caused to flow uponand injure lands, may be assessed in such proportion and

: . o A
t as may be ascertained by the engineer or surveyor, Court of Revision, County Judge or

under the formalities, except the petition, provided in the foregoing sections, for the
used as an otlet as aforesaid

struction- and maintenance of the drain so used or to b

tor the construction and maintenance'of such drain or drains as may

essary for conveying from such lands the waters so caused to flow
pon and injure the same. 1In'The Township of Harwich vs. Raleigh
1), where a question arose identical with that which had arisen in
Orford vs. Howard (2), the Court of Appeal for Ontario were divid-
ed in opinion upon the question whether the section 590 of the Con-
solidated-Municipal Act of 1892, so differed in its language from sec-
tion 590 of ch. 184 of R. S. O. 1887 under which Orford vs. Howard
), was decided as to necessitate in Harwich vs. Raleigh (1), a dif-

ferent judgment from that which was pronounced in Orford vs.
Howard (2).

The-Chief Justice and Mr. Justice Burton were of opinion in the
affirmative, Mr. Justice Osler and Mr. Justice Maclefinan in the neg-
ative, these two learned judges being of opinion that section 590 of
the Act of 1892, equally as that section in the Act of 1887, applies,
upon the question of outlet, only to drains properly so-called, and
loes not extend to nor include original watercourses which have

In this opinion, and in the reasons

been deepened or enlarged.
given in support of it, I certainly concur. Indeed, the contrary
opinion appears-to me to be wholly inconsistent with the principle
upon which the whole of the legislation upon the subject is found-

(1) 21 Ont. App. R, 677. (2) 1I80nt. App. R, 49




i e

P

174 BROUGHTON VS. TOWNSHIPS OF GREY AND ELMA.

ed. The language of all of the Acts is very express, and in my
opinion very clear, that it is only where a drain constructed by on,
municipality within its own limits zs used by lands in another muni.
cipality for the purpose of carrying off water from the lands in
such other municipality that the term owutlet is used. It is only in
“such a case that the lands in the latter municipality are subjected to
the obligation of contributing to the cost of the construction of a drain
in another municipality.
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is the drai
A natural stream running through a muni-

cipality in which a drain is constructed by the municipality, and into
which the waters brought down by the drain are discharged for the
purpose of being carried off thereby, is no part of the drain constructed
by the municipality ; and lands in another municipality situate higher
up on the same stream into which the lands in such municipality are
also drained by drains discharging their waters into the same stream
within the limits of the upper municipality, can in no sense be said

limits of t}
wholly at
owners the
’ Now b
tiff's staten
road allows

line betwe

along the 1
to use a drain constructed by the lower municipality within its own having the
limits, and which discharges its waters into the same stream, and
therefore. such lands are not by any of the Acts subjected to the obli-
gation of contributing to the cost of tke construction of a drain in the
lower municipality from which, as nof using it they do not, and can-
not, derive any benefit.

down the ¢
where, as
the engine
Beaucham)
Elma also

There does not appear in any of the Acts a scintilla of intent on constructed

the part of the legislature to legislate in such a manner as to enable
one municipality by a by-law passed by its council to impose upon
lands situate in another municipality an obligation to contribute to
the cost of the construction and maintenance of a drain constructed
within the limits of the former municipality for the drainage of lands
situate therein, which work, in point of fact, contributed no benefit
whatever upon the lands in the other municipality.

it was not.
report recc
(X\“k'\l Bea
River Mai

In order tu

The whole

country th
scheme of the legislation upon the subject is that they who derive provement, W
- v e et ind hav

benefit from such a work, and they only, shall bear the burden of its
construction and maintenance. Qui sentit commodum sentirve debet et The 1
onus is the principle upon which all legislation on the subject is deepening
expressly founded. The learned counsel for the respondents rested Beauchan

their defence to the present appeal wholly upon the above section
590, and upon section 585 of the Act of 1892.
enacts as follows :

discharge

This latter section Ontario 1

to this cri
In any case wherein the better to maintain any drain constructed under the provisions of
this Act, or of the Ontario Drainage Act and the amendments thereto, or of the Ontario Drain
age Act of 1873, or of any other Act respecting drainage works and local assessment therefor

of the Municipal Drainage Aid Act, or to prevent damage to adjacent lands, it shall be deemed
expedient to change the course of such drain or make a new outlet, or otherwise improve

extend or alter the drain, or to cover any portion of the said drain where it passes through a
ridge of land, the council of the municipality or of any of the municipalities whose duty it isto

already d

and whicl
mated wi
which la
benefits).
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ind maintain the said drain, may, on the report of an engineer or surveyor appointed
undertake and complete the alterations and

sem to examine and repert on such drain
ements or extension specified in the report under the provisions of secs. 569 to 582 in
569, and the engineer, or surveyor, Court of

without the petition required by sec
county judge, or referee, (as the case may be) shall for such alterations, improve

Revision

r extension, have all the powers to assess and charge lands and roads conferred by

| sections, and section 590.

Now in connection with this section all that we have to do with . i
is the drain contructed under the Drainage Act of 1873 within the
limits of the=T'6Wnship of Grey, and which had been constructed
wholly at the expense of the municipality of Grey and the land-

owners therein who were alone benefited by the work.
Now by the by-law of the Township of Grey set out in the plain-
‘commenced on the

¢

tifi’s statement of claim, we see that this drain
road allowance between the 17th and 18th concessions at about the ;
line between lots 28 and 29, and was constructed from that point

along the road westerly to Beauchamp Creek,’’ where it terminated,

having there its outlet into the creek by which the waters coming

down the drain into the creek were carried to the River Maitland, y
where, as appears by the engineer’s report adopted by the by-law, r
the engineer treated the outlet of the drain to be, thus regarding the ;
Beauchamp Creek which is a fiatural stream into which drains in

Elma also discharge their waters, to be part of the drain which was

constructed under the Ontario Drainage Act of 1873, which very.clearly ;
it was not. Now what the engineer by the scheme suggested in his ;
report recommended to be undertaken, was the improving this stream
called Beauchamp Creek from the mouth of the drain No. 2 to the ;

River Maitland, and so he says in his'feport : ‘

In order to make a proper outlet for this drain it will be necessary to improve this creek to

¢ between the 12th and 13th concessions, which is almost its intersection with the Mait

This creek as a whole is in a very bad state to form a proper outlet for the extent
In places there is a well defined channel requiring little im

iver
intry that drains into it.
vement, while in most of its courses it will require to be deepened, widened and straight

ind have all fallen timber taken out

The main portion of the work so proposed to be done consists in ;
deepening, widening and strengthening this natural stream called }l'
b M

Beauchamp Creek to the junction of its waters, from the point of
discharge into it of drain No. 2, the drain constructed under the
Ontario Drainage Act 1873, with the Maitland river so as to give
to this creek sufficient capacity to enable it to carry off all the water
already discharged into it from drains constructed in Elma and Grey,
and which upon the completion of the work the enginegr has esti-
mated will be drained into from lands in the Township gf McKillop,
which lands he has assessed (as for ‘‘outlet,”’ also edpart from any
benefits). In another part of his report the engineer speaks of this 235
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proposed work in Beauchamp Creek as constituting almost the whole

immediatel)
of the work proposed to be done. He says:

to flow up«
The .'nn'\ml of fall in the proposed work being small, the effect of straightening and NO“ t

shortening the course of the proposed work is very important

minated at
. .

1
. - - . - : A into Beauc
The fall in Beauchamp Creek from the mouth of the“original a t
: v : o ‘ ) same Spo
drain No. 2 to the Maitland River being small, would doubtless make 9 fitxhc
. : . aw O .
it very important that the stream should be deepened and its course 1
o : € &\ o s has been
straightened for the purposd of e€mnabling it to carry off the waters \ Bt in
. . . . A ; y yrougi
flowing into it from drains situate low down upon the stream in the .L i
nor 1s 1t st

Township of Grey, but the sluggish character of the stream there
\ . . p work prop

points to the conclusion that the proposed deepening, etc., ete., of

an outlet £

outlet for v
natural st

the stream where proposed to be done would have no sensible effect
on the stream in the Township of Elma, the nearest point of which is
distant four miles from the drain, and so an explanation is )
: g 1 g . ened, etc.,
given by the engineer why he did not assess any lands in Elma as
: made part
equally so
such an ¢
into it by
very diffe1

T s

for any benefit whatever but solely as for !‘outlet,”’ quite apart from
any benefit being conferred by the work upon any lands in Eima.
The engineer :tlk@ shows upon his report, which the by-law has
adopted, what that which he calls ‘“‘outlet’’ is, for which he has
assessed the lands in Elma to the amount of $4,013.24.

EF e ==t S

He savs: )
J waters to
In laying nul.lll.- work I have endeavored as far as practicable to straighten the course of ],\- 1;11](15

the Beauchamp Creek or outlet OB
in Elma
So that it is apparent that what the lands in Elma are assessed waters fre
for is the outlet which Beauchamp Creek gives to them, and it is the Townshiy
lands and roads naturally draining into the same, which in another If ti
place the engineer says that he has assessed for outlef. Now as to this Creek, w
section 585 it is apparent that if any by-law is authorized to be passed Townshiy
under it, the section in express terms, by making the provisions of they mig
the section subject to the provisions in section 569 to 582, limits extent of

the jurisdiction as to any lands outside of the Township of Grey to ent case
such lands as are benefited by the work proposed to be undertaken report ad
and to the extent of such bénefit. So as to section 590, as already fit the la
observed, neither that nor any other section authorizes lands in Elma in Elma
to be assessed for contribution under the name of ‘‘outlet’’ or other- tion of th:
wise for any work constructed wholly within the limits of the Town- originall
ship of Grey and which confers no benefit whatever upon the lands assessme
in Elma. That section in its terms expressly is limited to cases (1) to be u
where a drain already constructed is used as an outlet, or (2) to one being an

. 6 ) . . N "

which when ‘‘hereafter’’ constructed will provide an outlet for the [
water of ﬂle/]ﬂ\ldh‘ of another municipality, etc., then the lands which with the
use or will ute such drain when constructed as an outlet, either years di

12
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immediately or by means of another drain from which water is caused
to flow upon and injure lands may be assessed.

Now the governmént drain No. 2 as originally constructed ter-
minated at the point where it discharged the waters coming down it
into Beahchamp Creek—and it will still continue to be in precisely the
same spot when the work proposed to be undertaken under the by-
law of the Township of Grey shall be completed. That drain never
has been used as an outlet for waters on lands in Elma whether
brought into the drain either immediately or by means of another drain,
nor is it suggested that the drain so originally constructed when the
work proposed to be undertaken shall be completed will provide such
an outlet for any lands in Elma. What the by-law regards as an :
outlet for which the lands in Elma have been assessed, plainly is, the ket B
natural stream called Beauchamp Creek as proposed to be deep- :
ened, etc., which the engineer’'s report which is adopted by, and
made part of the by-law calls tke outlet of the drain No. 2. Well, it is
equally so of ‘all the waters draining into it from lands in Elma; but
such an outlet provided by a natural stream for all waters drained
into it by drains in the several townships through which it flowsis a
very different thing from a drain constructed in Grey which conducts its
waters to the stream being an outlet provided by Grey which is used
by lands in Elma, when in point of fact no water from any lands
in Elma passes through the drain in Grey into the stream, but all

waters from lands in Elma reach the stream within the limits of the
Township of Elma by drains constructed in that township.

If the deepening, straightening and widening of Beauchamp
Creek, where it is proposed to be deepened, etc., etc., within the
Township of Grey, benefited lands in Elma for drainage purposes, i
they might be assessed by a proper by-law for that purpose to the
extent of the benefit conferred by such work ; but that is a very differ-
ent case from the present, where it is apparent on the engineer’'s
report adopted by the by-law that the proposed work does not bene-
fit the lands in Elma. But moreover, the by-law assesses the lands i
in Elma to the amount of $604.12 for the cost of the origunal construc-
tion of the drain No. 2 constructed in 1873, and has credited the parties
originally assessed for that work in Grey with such amount upon the
assessments made against the lands in Grey for the work proposed
to be undertaken. For this charge there is no pretence of there 48

being any authority whatever.

Thus it appears by the by-law that lands in Elma are charged
with the sum of $4,617.36, which with interest added for twenty
years during which debentures will run, which are contemplated

I

)
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to be issued to raise the necessary funds, amounts to $6,796.60 as ™
the contribution assessed upon lands in Elma for the execution of
work from which those lands do not derive any benefit whatever.

For the above reasons I am of opinion that the lands in Elma
purported to be affected by the by-law: are not assessable for, nor
lfable to contribute any part of the cost of, the proposed ‘work, and
that as regards these lands the by-law of the Township of Grey is
absolutely w/tra vires.

Now it appears that the Township of Elma not only have not
appealed, as they might have done, but although requested by the
plaintiff to do so have insisted upon acting under it, and have passed
a provisional by-law for that purpose which they intend finally to
pass unless prevented by process of law, and as the lands of the
plaintiff or his title thereto would in the event of the Municipal
Council of Elma passing such by-law and issuing debentures there-
under, be prejudiced untll the cloud affecting them by such by-law
should be judicially removed, the plaintiff has, I think, an undoubt-
ed right to appeal now to the courts by the proceeding which he has
taken instead of waiting until after the passing of the Elma by-law.
Greater difficulties might be raised to his seeking redress if the by-
law should be, as it might, and no doubt would be, registered under
sections 351 ¢f seg. of the Municipal Act of 1892.

I am of opinion, therefore, that the plaintiff is entitled to the
relief prayed in his statement of claim, and that therefore his appeal
must be allowed with costs in this court and in the Court of Appeal
for Ontario, and that a decree be ordered to be made in the action in
the court wherein the action has been brought, to the effect that the
by-law No. 53 of the Township of Grey, in the pleadings mentioned,
is void and n/tm vires, as affecting or purporting to affect lands in
the Township of Elma, and that the defendants, the Township of
Elma be enjoired from passing the proposed by-law No. 321 already
provisionally passed, and from taking any steps for the purpose of
giving effect in the Township of Elma to the said h\ law of the
Tow nslup of Grey—with costs against the said '1()\\11\1111) of Elma.

The defendants, the Township of Grey, to have no costs of de-
fence to the said action.

Appeal allowed with costs.
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WICKWIRE VS. ROMNEY—SUSKEY VS. ROMNEY.

WICKWIRE us. R()MNI{\'—J*I'SKICY vs. ROMNEY.
Compe f1.~'¢1//ml—/)t'mam/ﬁ/’rmu'duzg b_{( N Uf[l'{'—/\)t.'/t')'('('-_/1(/'l.\"({l(‘/ll)?l.
[n a proceeding td establish a claim for compensation for damages caused by drainage works,
where no negligence is charged, the Drainage Referee has the jurisdiction formerly possess-
ed by arbitrators under the Municipal Act. Such proceeding is properly instituted by a
Notice under section 5 of the Drainage Trials Act, 1891, A previous demand is not

necessary

November gth, 1893. B. M. BrirrToN, Q. C., Referee.

These persons, Wickwire and Suskey, claim compensation for
damages alleged to have been done to their property in the construc-

)

tion of what is known as the ‘‘Tunnel Drain’’ or consequent on
the construction of that drain. 8

They file their claim pursuant to section 5 of the Drainage Trials
Act, 1891, as amended by the Act of 1892.

The township demurs and objects to the jurisdiction of the
referee, as the alleged matters complained of in the notice of claim
are matters on which the parties might have a cause of action i1 a
proper court for damages on account thereof, and are not matters
contemplated as matters of reference under the drainage laws or
under the Drainage Trials Act.

Mr. Atkinson, Q. C., supports the objections and demurrer ; Mr.
Wilson, Q. C., contra.

So far as stated by the notice of these claimants, the compensa-
tion asked is for damages alleged to have been done to their property
in the construction of drainage works, or consequent on drainage
works, constructed by the Township of Romney under the provisions
of the Drainage Sections of the Municipal Act and amendments
thereto.

This brings the matter directly within section 591 of the Con-
solidated Municipal Act, 1892. %

How far the claimants can establish by evidence the facts stated
in their notice is not now under consideration, nor do I now consider
what answet/if any, the township can make to the alleged facts, or
any of them, further than what is raised by the objectioni to the
jurisdiction of the referee.

Section 591 of the Municipal Act, ch. 184y R. S. O. 1887, is as
follows : v \

‘591. If any dispute arises between individuals, or between in-
dividuals and a municipality-or éompany, or between a company and
a municipality, or betweefi’ municipalities, as to damages alleged to
have been done to the property of any municipality, individual or
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company, in the construction of drainage works, or consequent there-
) on, then the municipality, company or individual complaining may
Ly refer the matter to arbitration, as provided in this Act ; and the award
Hi so made shall be hinding on all parties.”’

Before the passing of the Drainage Trials Act of 1891 any person
/ claiming damages such as are contemplated by section 591, must
‘ proceed as provided under section 387 and the following sections of

the Act, in reference to arbitration.

Then the Drainage Trials Act of 1891 was passed. Section 2,
sub-section 1, of that Act says : ‘* The Lieutenant Govenor in Coun-
cil may appoint a referee for the purpose of the Drainage Laws, that
is to say, the Ontario Drainage Act, the provisions of the Municipal

—Act on the same subject, sections 569 and following sections,’’ etc.

Sub-section 5: ‘“The referee shall have all the powers of arbi-
trators under the said Act ; he shall also have the powers of arbitra-
tors under the Municipal Act with respect to compensation for lands

~— daken or injured ; and he shall likewise have powers of other arbitra-
tors generally.”’

PR ——
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Section 4: ‘“The said referee is hereby substituted for the arbi-
trators provided for by the Drainage Enactments aforesaid.”’

Section 5 provides for the ‘institution of claims.

The consolidated Municipal Act of 1892 was passed.

Section 568a is asfollows :

‘‘s68a—The word ‘Referee’ wherever the same occurs in this
Act from sections 569 to 612 inclusive shall mean the referee ap-
pointed under the Drainage Trials Act, 1891, and the word ‘refer-
ence’ in the said sections shall mean a reference to the said referee,
and the provisions of the said Act shall apply to all proceedings

instituted under the drainage clauses of this Act according to the
TRTITH true intent and meaning thereof.”’
HHH “‘Section 591 :

In case a dispute arises between municipalities or
between a company and a municipality, or between individuals and
a municipality or company or between individuals, as to damages al-
leged to haye been done to the property of the municipality, company
or individal, in the construction of drainage worksMor consequent
thereon, the municipality, company or individual complaining may
refer the matter to the arbitration and award of the said referee, who
shall hear and detgprmine the same and give in writing his award
and degision, and his reasons therdfor.”’ '

So if the claims are really within section 591 the referee has
jurisdiction.

These claims are alleged to be such as are contemplated by the
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section, and so are correct in form whether they are really so or not,
and if within the section, whether or not such claims have been
barred by effluxion of time or whether or not there is any other defence
must be determined upon the evidence.

Mr.\ Atkinson, for the township, says the claimants must sue,~
If these parties do not complain of negligence—or that the Act was
unlawful-Yon the part of the township, and they do not in their
notice, th : cases of Prestgh vs. Camden, 14 O. R. 85, and Pratt] vs.
Stratford,L16 O. A. R., 5“, would be authority against their right to
recover in 3ny way other than by arbitration. < '

I am (iealixlg merely with the statement of claim and the objec-
tions thereto. The claimants assume that the township has a per-
fect tight to do all that it did do. T'he township is not charged with
any negligence or any wrongful act. But Mr. Atkinson further
says that no demand has been made, therefore no dispute.

In cases properly within section 591, before the referee was sub-
stituted for the arbitrators, there was no provision for a formal de-
mand or for a formal issue showing the dispute. A person claiming
compensation named an arbitrator ; the township named another,
and the two named a third. Now by section 5, of the Drainage
Trials Act, 1891, the claim is instituted by a notice, such as is before
me in this case, claiming compensation.

I overrule the demurrer and dismiss the objections of the town-
ship so far as the same relate to the jurisdiction of the referee. And
[ order and direct that the reference be proceeded with, costs to be
costs in the cause to the claimants in any event. ‘

Y
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GOSFIELD NORTH VS. ROCHESTER.

\

GOSFIELD NORTH vs¢ ROCHESTER.
w A\
MERSEA 5. ROCHESTER.

o~

IN THE MATTER OF APPEAL BY THE TOWNSHIP OF GOSFIELD NORTH FROM REPORT OF JOSEPH

M. TiErNAN, C. E.,

CREEK BRANCH THEREOR

Referee—Jurisdiction—Repair of Drain constructed under County By-
law—Right to Asgess Rands in Other Municipalities.

Where drainage works affecting
each minor municipality mu

everal minor municipalities are constructed by the county
t keep in repair the part of the works within its own limits

and cannot call upon the dther minor municipalities to contribute to thé expense of

re
pairs ;

and a provision in the L‘nunl} Engineer’'s report, that the drain shall be kept in
repair by a tax on the lands and roads in the same relative proportion as for the cost of
constyuction, is illegal. The Drainage referee has jurisdiction to set aside a by-law of a
minor municipality charging other minor municipalities with a portion of the expense of
/’/MIL‘]] repairs.

"Januar_\' 3oth, 1894. B. M. BrirTON, Q. C,, Referee.

This appeal and an appeal upon the same evidence by the
Township of Mersea came before me at the Court Hquse, Town of
Sandwich, and was heard on the 13th and 14th days of November,
A. D. 1893.

A. H. Clarke, Esq., counsel for Township of Gosfield North.

M. Cowan, Esq., counsel for Township of Mersea.

J. B. Rankin, Esq., counsel for Township of Rochester.

Having heard the evidence and the argument of counsel, and
having considered the same, and all matter submitted to me upon the
trial, and hearing of this appeal, I now make this my report and give
the reasons of my decision as follows :

The- first question to be determined is one of jurisdiction. Is
there an appeal to me from this report under sections 580 or 581 of
the Municipal Act, or under section 7 of the ‘“ Drainage T'rials Act
1891,”" or under any other section of either Act ?

Mr. Rankin for the Township of Rochester contends that there
is no appeal in a case like this.

On the gth of October, 1893, the County of Essex finally passed
a by-law to provide for the deepening of the River Ruscom in the
County of Essex. The work proposed would affect more than one
municipality, so the county undertook it under section 598 of the
Municipal Act of 1883. That section, for the purpose of this en-
quiry, may be considered the same as section 598 of the Act of 1892.
The addition of the section 591 in sub-section 2 of section 598 of the
Act of 1892, as applicable, is not material to any point to be consid-
ered in this appeal.

UPON THE REPAIR OF THE RIVER RUSCOM DRAIN AND THE SILVER
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The proposed work under this by-law was undertaken upon the
report of James S. Laird, which report is set out in full in the by-law.
The estimated cost of that work including building bridges with
incidental expenses was $38,977.00 and of which amount lands in

Rochester had to pay - - - - - £ 7,290 .

Rochester, for its roads - - - - - 3,412

$10,702

Lands in Gosfield had to pay - - - - % 9,312 ' :
Gosfield, for its roads - - - 5,5

$14,878

Lands in Mersea had to pay - - - - % 8,031
Mersea, for its roads - - - - - 4,016

$12,947

The schedules accompanying that report and adopted by the by- :
law show the lands to be benefited in each township, and the amount

Al e prore

assessed against each parcel.

By this county by-law each township was required to pass a by-
law for collecting the amount assessed against the lands and rbads in
the township and pay the same to the County Treasurer.

This work was completed.

Section 585 of the Act of 1883 (section 584 of the Act of 1892)
provides : ‘‘ After any works undertaken under section 598 are fully ]
made and completed it shall be the duty of each minor municipality
to preserve, maintain and keep in repair the same within its own
limits in accordance with the requirements of the preceding section o

T

which shall be applicable thereto.”’

In 1893 the River Ruscom drain and the Silver Creek branch
thereof in the Township of Rochester had become much out of repair
and certain bridges across this drain and branch had been carried
away, and other bridges had been damaged so the council of Roches-
ter ‘‘ for the purpose of ascertaining with greater accuracy the true g
condition of the said drain and branch and the nature and extent of {? =t 3
the repairs required ’’ etc., procured Joseph M. Tiernan, C. E., to " y‘: ‘
make an examination and to prepare plans, profiles and estimates

and to report. ‘ ik
. ¢ A

Mr. Tiernan reported that the work was necessary and that it :
would cost $9,744.25 to do the work required to be done, all within o

the Township of Rochester. .
Mr. Tiernan does not in his report say anything about lands '
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being benefited in any other township, nor does he pretend at all to
assess any lands. He simply gives to the Council of Rochester in-

R T . R S —

: drains and bridges.

The Council of the Township of Rochester having got the iyfor-
mation act upon it, and pass the by-law No. 179. This byilaw
pdssed 21st September 1893, after reciting the county by-law, cgndi-

. if .4¥-tion of drain and report, affirms the necessity of repairing the drain,

formation as to what that township ought to do in respect to the

adopts the rej

t, provides for its own share of the cost which it fixes
at $2,675.50

nd then enacts, nfer alia, that :
1. “The Mupdcipal Councils of the Townships of Gosfield,
Mersea, and’ Tilbiyry West, being corporations interested in and
i liable to contribute to'‘the cdSt of said proposed drainage work repairs,
g * be notified of this by-law and the proceedings to be taken there-
£
:
!
:

! under.

2. That Gosfield be charged with, and contribute and pay to
Rochester $3,719.50 (on lands and roads) as the proper proportion
to be borne by it in making the proposed repairs.

3. That Mersea be charged with and contribute and pay to
Rochester $3,236 (on lands and roads) as the proper proportion to be
borne by it in making the proposed repairs.

4. And that the Treasurer of Rochester do forthwith request
the council of each of these corporations to raise and pay these
respective sums.

A copy of Mr. Tiernan’s report and of the plans, profiles, and of
the by-law was served upon Gosfield North and Mersea.

The Township of Rochester says that there was no need of any
{assessment by their engineer, because the report of the County
Engineer, adopted by the county by-law provides that this drain shall
be kept in repair by a tax on the lands and roads in the same relative
proportion as for the cost of construction, and that can be easily deter-
mined.

The entire cost of construction was $38,977, and the proportions
of construction were :

Rochester - . - 10702

38977

Gosfield - 14878

38977

Mersea - - 12947

38977
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The entire cost of repairs is $9744.25, so Gosfield's part or pro-
portion would be 14878-38977 of $3744.25-$3719.50, and the amount
for the others can easily be found in the same way.

The appellants say the engineer for the county lal no right
whatever to say anything about repairs; that was provided for by
section 585 of Act of 1883 (section 584 of 1892) and that they have the
right to appeal from the report of Mr. Tiernan and from the assess-
ment of their townships by Rochester, and to have this by-law of
Rochester quashed.

The respondent township says it is perfectly myht in the action
taken, but whether right or wrong there is no appeal to me.

It is necessary to refer to sections 579, 580 and 581 f the Muni-
cipal Act of 1892 and to sections 3, 6, and 7 of the Drainage Trials
Act of 1891. -

Section 579, 1892—‘‘ The council of the municipality in which
the deepening or drainage is to be commenced shall serve the head
of the council of the municipality into which the same is to be con-
tinued or whose lands or roads are to be benefited without the deep-
ening or drainage being continued, with a copy of the report, plans,
specifications, assessments and estimates of the engineer or sur-
veyor aforesaid, and unless the same is appealed from as hereinafter
provided it shall be binding on the council of such municipality.”’

Section 580—*‘ The council of such last mentioned municipality
shall within four months from the delivery to the head of the cor-
poration of the report of the engineer or surveyor as provided by
next preceding section pass a by-law or by-laws t¢ raise and pay
over to the treasurer of the initiating municipality such sum as may
be named in the report or in case of an appeal for such sums as
may be determined by the referee,’’ etc., etc.

Section 581—‘‘ The couhcil of the municipality into which the
work is to be continued or whose lands, road or roads, are to be
benefited without the work being curr'\c(l within its limits, may
within 20 days from the day in which the report was served on the
head of the municipality appeal therefrom to the referee,”’ etc.

Section 3 of Drainage Trials Act, 1891, is as follows :

‘““In all matters before the referee he shall, subject to appeal,
have all the powers heretofore possessed by the High Court and by
the arbitrators respectively as to determining the legality of all
petitions, and of all resolutions, reports, and provisional and othef
by-laws where the objections thereto are stated as grounds of apped]

)

or not.”’ . £
Section 6 of the Drainage Trials Act, 1891, provides for an appeal
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from the report of the engineer or surveyor referred to in sections
580 and 581 of the Municipal Act.

Section 7 Drainage Trials Act, 1891, reads :

““In case of an appeal from an assessment by the council of
a municipality into which drainage works have been continued or
whose land or roads are benefited without the drainage works being
carried into the municipality, the council may within 20 days from
the day on which the copy of the engineer’s report was served on the
head of the municipality as by law provided, appeal therefrom,” etc.

The contention of Rochester is this :—While that township
admits its liabilty to repair under section 584, it says it shall do so
according to section 583, which section is applicable in all respects to
the work here proposed, and, that being so, no report was necessary ;
if a report was obtained for their own information it was not neces-
sary to serve it; that there is no assessment by the engineer of
Rochester and so no appeal.

A copy of the plaifs, profile, specifications and estimates of the
engineer was served ; but no amount was named in the report pay-
able by Gosfield as is required by section 3580 of the Municipal Act
before Gosfield could be called upon to raise and pay over the sum
said to be its proportion.

[ do not look only to the sections of the Municipal Act in deter-
mining the question of the referee’s jurisdiction. By section 7 of the
Drainage Trials Act, 1891, there is given an appeal from an assessment
by serving a notice within 20 days from the service of a report. In

. this case the following facts are in evidence :

“_ I. That the proposed work is to be done wholly in Rochester.
That although it is a work of repair the lands and roads in
Gosfield and Mersea are to be benefited by this work.

¥

-

3. That Rochester by reason of this, and by reason of an alleged
liability on the part of Gosfield and Mersea, created (as itissaid) by,
the report of County Engineer at the time of the construction of the
River Ruscom drain, assumes to assess lands in G#Sfield to the
amount of $2328 and-the roads in Gosfield ‘$1391 as the proper pro

portion to be berne by Gosfield in making these repairs, and the
Township of Gosfield is called upon to raise these sums and pay the
same over to the Treasurer of Rochester. Upon these facts and en-
deavoring to understand and apply a law not very clearly expressed,

I have, with great hesitation, come to the conelusjon that there is an
appeal from the report which is made the basis by Rochester of an
assessment upon the appellant townships.

The work was done by the county under section 598. These
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works undertaken under that section were fully made and completed,
and so by section 584, it becomes the duty of each minor munici-
pality to preserve, maintain and keep in' repair the same within its
own limits according to the requirements of section 583, which shall
be applicable thereto. '

The requirements of 583 adopted by section 584 are, I think,
that the minor municipality may be compelled by mandamus to pre-
serve, maintain and repair, and in default shall be liable to pecuniary
damages.

I do not think that sub-section 1 of 583 applies to the extent
contended for by Mr, Rankin in his very strong argument, namely,
that the cost of maintenance and repairs must be in accordance with
the report of the County Engineer,made when the drainage works were
constructed, and I am of opinion that that part of the report which
providgs for maintenance and repairs was not authorized by law.

THe first section of the Municipal Act which compels the engineer
or surveyor in the construction of drainage works to provide for their
maigtenance and repair is 577. 'The application of that section is
lifited to work done under section 576, or at all events te work done
under preceding sections.

It is true that section 576 is one of the sections made by section
508 to apply to any work done under 598. That is necessary in
order to remove any doubt as to the power of the County Engineer,
where in his opinion the works benefit lands in an adjoining munici-
pality without extending into it, or improve mads lying in any
municipality or between two or more municipalities, to charge lands
benefitéd-and the corporation whose roads are improved with such
proportion of the costs of the works as he may deem just. But sec-
tion 577 is not by section 598 miade applicable to works constructed
under the latter section. In reading 577 I cannot in any way apply it
to other than works constructed under preceding sections.

This appeal is not an attempt to set aside the county by-law,
but is an appeal against the action of Rochester in attempting to
make an assessment upon adjoining municipalities based upon what
[ think was an unauthdrized clause which appears in the County
Engineer’s report. If this was unauthorized then, there should be
nothing now to prevent Gosfield or Mersea, whose lands and roads
are being assessed by Rochester, successfully objecting, and saying
to Rochester that if their lands must pay, and if these townships
must pay for the improvement of their roads, that they are at least en-
titled to have an assessment and a report ; they are entitled to have
the work, if done under section 583, “ done under the same formalities

\
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188 GOSFIELD NORTH VS. ROCHHESTER.
as nearly as may be as provided in the preceding sections.”” So that
those whose lands are benefited, those who are ‘‘ more immediately
interested,’’ those whoever they are who are to be called upon to pay
shall have an opportunity to go to the Court of Revision.
Although the words in sections 583 and 585 are very general, |
think those in 583 are more restricted than those in 585, and I come
to that conclusion not only from sub-section 3 of section 583, but
from the reading of sub-section 1, of section 583 : ‘‘ After such work
is fully made,”’ etc., seems to limit the scope of the section to
work done as provided for in preceding sections and by similiar sec-
tions in any former or other Act respecting drainage. Work done
under a subsequent section by a different authority is, by implication,
excluded.
Section 585 is more comprehensive.

It was pressed with great force by Mr. Rankin, for Rochester,
that if that township cannot repair under section 583 and have repairs
paid by same lands in same proportion as for construction they can-
not repair at all. It would be most unfair to repair out of general
funds of the township, when so many in Rochester would not be

benefited and when so many outside of that township would be bene-
fited by the work.

If I am correct in my view of the law that may be an unfortunate
result not contemplated by the Act. There is, however, in every
municipality a great deal of work necessarily done that is of no
benefit to many of the ratepayers and that must be paid for out of the
general funds. In the view I take of this it is not necessary to hold
that the Township of Rochester must necessarily preserve, maintain

and keep in repair this work out of the general funds of the township.

I think also that there is a great deal of force in the argument
of Mr. Clarke, for Gosfield, that even if under section 577 the County
Engineer had the right to say how and in what proportipn those
drainage works were to be maintained and if his report does deter-
mine this, that is a very different thing from what is referred to in
section 583. That section contemplates the repairs being done in
the proportion determined by the engineer, either at the expense of
the municipality or parties more immediately interested, or at joint
expense as to the council upon the report of engineer may seem just.

That certainly is a different thing from saying that the work is
to be kept in repair by the lots originally assessed. Section 583 is
not an easy one to construe. It may mean that a proportion is to be
determined as between townships, and each -township shall say
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So that whether it shall bear the expense itself out of general funds or shall
diately collect from interested parties within its own limits.

to pay In Clarke vs. Howard, 16 O. A. R, page 82, Mr. Justice Osler
has construed section 583. Applying“that to this case Rochester

1eral, | could have adepted one of three- cofirses, as upon the report of the

I come engineer they might deem just.

33, but 1. They might assume the cost of maintenance as a township

h work work.

tion to 2. They might throw it wholly upon the parties more immedi-

lar sec- ately interested whatever that may mean, or
k done 3. They might maintain it at the expense of such parties and
cation, the municipality.

In this case Rochester has done neither. Without the report of
an engineer of theirs it has assumed to put a large part of the cost
of maintenance and repair upon the lands originally assessed for
construction.

If that could be the meaning, then this assessment could not
stand, as this is an assessment by Rochester upon Gosfield and Mer-
sea, Gosfield and Mersea having no voice in the matter.

It is argued by counsel for respondent that no report was neces-
sary and therefore no report need be served.

I am of opinion that neither Gosfield nor Mersea without such
report could raise the sum demanded of them respectively. Any by-
law passed by Gosfield to assess the lands originally assessed for a
sum demanded by Rochester without any report by Rochester’s engi-
neer would in my opinion be bad.

If there is any doubt as to the right to assess, the doubt would
be given in favor of the township and land-owners charged. Roches-
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) ter should not be permitted to call upon another township to provide |

"‘um"'m by assessment a large sum of money, to be expended by Rochester

W) unless beyond all question there is the clearest legal sanction for it.
those Having come to the conclusion that the whole assessment by
(lctc.r- Rochester upon Gosfield and Mersea is unauthorized I do not need

hito - to consider the other questions raised.

onem I allow the appeal of the Township of Gosfield North.

e 08 As the point is new, this being the first time the question has

t joint : X - ;
J been brought before me of the right of a minor municipality to repair

n just. , . SR :
at the expense in part of other municipalities, 4 drain made under

vork ?‘ section 598, I do not allow costs,

593 18 The appellant Township of North Gosfield is entitled to a declara-
s to be tion that the township is not liable to pay the assessment made
Il say against it by the by-law of the Township of Rochester now in ques-




P e

T L — - e
= .»f,ﬂu-ﬁ-‘..b - e

i'. tion, on the ground that the assessment is.an illegal and void

190

GOSFIELD NORTH VS. ROCHESTER.

proceeding.

I order and direct that the Township of Rochester do not pro-
ceed with the proposed repairs in pursuance of the report appealed
from, assuming to charge against or collect from the Township of
Gosfield North any part_of the cost of such repairs.

I order and direct that each party shall bear and pay its own
costs of the appeal and reference to me except as to the amount to he
paid in stamps.

I order and direct that the sum of $10 be paid in stamps to be
affixed to this my report as and for one day’s trial (being one-half of
thé two days occupied in the trial of the two cases) of which amount
the Township of Rochester shall pay $5 and the Township of Gos-
field North shall pay $5, and if either township shall affix the whole

amount the sum of $§5 (one-half) shall be paid to that township by
the other.

ey

JUDGMENT OF THE COURT OF APPEAL, AFFIRMING THE REFEREE,

6

REPORTED IN 22 O. A. R., PAGE 110, THE COURT BEING
EVENLY DIVIDED UPON THE QUESTION OF
THE REFEREE’S JURISDICTION.

January 15th, 1895. Hagarty, C. J. O. :—

The County of Essex in 1883 passed a by-law for the deepening
of the River Ruscom as a drainage work affecting several municipal-
ities, Rochester, Gosfield, Mersea and Tilbury West. This was on
the report of their enigneer, Mr. Laird, the cost being about $38,000.
He distributed the proportion of cost as to each township for lands
and roads.

The county council, in the usual manner, raised the money and
executed the work, assessing under the statute the amounts required
from the different townships for the payment of interest and sinking
fund, etc.

Their surveyor, in his report, directs: ‘‘This drain shall be
kept in repair by a tax on the lands and roads mentioned in the
schedule, assessments in the same relative proporti&w as for the
construction, under the provisions of section 585, Consolidated
Municipal Act, 1883. The estimated cost of constructing the drain,
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puilding bridges, etc., with incidential expenses, is $38,977, dis-
tributed on the several municipalities interested in the drain, as

follows :

“On lands in Rochester as benefited - $7,290 00
“On roads - - - - - - 3,412 00
““ Lands, Gosfield - - - . - 9,312 00
‘* Roads, Gosfield - - - - - 5,566 00
‘Lands, Mersea - - - - E 8,031 00
‘ Roads, Mersea - - - - - 4,016 00
‘Lands, Tilbury West - - - - 353 00
‘ Roads, Tilbury West - - - - 97 00

““ Accompanying you will find plans and specifications, estimates,
assessments, all the papers requisite for your guidance in the con-
struction of the River Ruscom drain.”’

The drain in question fell out of repair, and the Rochester
corporation passed a by-law in September, 1893, reciting the necessity
for repair in their township, and reciting also the above scale of
assessment in Laird’s report to the county council and his direction
as u}.lmw it was to be kept in repair, and that a report had been
made to them by their surveyor Tiernan, that $9,744.25 were required
for sudh repairs in Rochester. The by-law then provided for raising
$2,675, which, with $3,719 to be contributed by Gosfield, and $3,236
by Mersea, and $112.50 by Tilbury, were the funds necessary.

It then directed that each of the municipalities be notified of
this by-law ; that Gosfield is hereby charged with and required to
contribute and pay to Rochester the sum of $3,719, their proportion ;
the same as to Mersea and Tilbury West. They then gave a
schedule of the lands in Rochester to be assessed pursuant to the
report of Laird set forth in the county byfTay.

Tiernan’s report merely-states the ai um&md nature of repairs,
and makes no assessment on any landsleither in Rochester. or else-
where.

The usual notices were given to the other townships by the
Township of Rochester, and they appealed to the drainage referee
from the report and by-law of Rochester, and the estimates, plans
and profiles accompanying same, on the ground, in substance, that
there was no authority in law for assessing or calling for contribu-
tion, with many other objections.

The learned referee has stated the whole case in a very careful
and lucid manner.. He held on objection to his jurisdiction in favor
of its existence, and second, against the validity of the attempt of
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Rochester to charge the other townships. As to jurisdiction, I have
come to the conclusion in favor of the referee’s view.

By the Act of 1891, 54 Vic. ch. 51 (0O.), the referee was
appointed. He is to have all the powers of an official referee and of
arbitrators under the Municipal Acts, etc., to have power to grant an
injunction or a mandamus, and by section 3, as amended by 55 Vic,
ch. 57 (O.): ‘“In all matters before the referee, he shall, subject
to appeal, have all the powers heretofore possessed by the High
Court and by arbitrators respectively, as to determining the legality
of all petitions, * * and of all resolutions, reports and provisional
and other by-laws, whether the objections thereto are stated as
grounds of appeal or not.”’

The- consolidated Municipal Act of 1892 [55 Vic. ch. 42 (0.)]
recognizes the referee in many sections as an officer for the settle-
ment of matters in dispute.

I read many of these drainage sections as indications of the
general design of the legislature to extend the referee’s powers as
far as legitmately may be done for the general arrangement of dis-
putes between municipalities.

I refer to such sections as 581 and 583 ; the last section, refer-
ring to works done under this or any former Act, directs that each
municipality in the proportion determined by the engineer, surveyor,
or referee (as the case may be), or until otherwise determined by the
engineer, surveyor, or referee, is to preserve, maintain and keep in
repair the same within its own limits, either at the expense of the
municipality, or parties more immediately interested, or at the joint
expense, etc., as to the council upon the report of the surveyor or
engineer may seem just. And any municipality neglecting or refus-
ing upon notice, etc., may be compellable by mandamus issued by
the referee or any competent court, etc., to do the repairs, and the
municipality so called on may apply to the referee to set aside the
notices, etc. I refer to such sections as indicative of an apparent
intention to extend and enlarge the class of cases in which the ref
eree may interfere. See also sections 590, 591. Then there is a
general clause, section 568a : That in sections from 569 to 612, the
word ‘‘referee’’ shall mean the drainage referee, ‘‘and the word
‘reference’ in the said sections shall mean a reference to the said
referee, and the provisions of the said Act (7. ¢., Drainage Trials
Act), shall apply to all proceedings instituted under the drainage
clauses of this Act, according to the true intent and meaning
thereof.”’

The clause already cited, as amended, in the Drainage Trials
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contention. The Rochester engineer affects to assess or charge no

county council by the legislature.. It would be most inconvenient
and unwise to infer the existence of such a power when not expressly
given. 'The circumstances of the whole drainage system and main-
tenance may be changed in the course of a number of years, and it
may be well supposed that when the county had, on request, assumed
the duty of executing the work, that its future might be safely left
to the several municipalities interested. At all events, Rochester
had no right in any view of the case on such a report as Mr. Tier-
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Act, cmnpfclwmls appeals to the referee to determine the legality of
all resolutions, reports, and provisional or other by-laws.

" I am of opinion that this matter was properly within his juris-
diction.

Then as to his conclusions : It may be quite true that Mersea or
Gosfield was not bound to take any action when required to provide
moneys, and could have answered an application for mandamus o
the grounds taken before the referee. But that is no reason why
they should not take the course adopted here of applying at once to

FT ey s

S s,

the referee to hear and decide on their objections to the Rochester

e

proceedings.
I must refer to the report for the very full statement of the

o e T, 4

P Sty

whole case and the arguments on either side. Rochester insists that
the county by-law of 1883 fixed for all time the proportion to be con-
tributed by each township for repairs based on Mr. Laird’s apportion-
ment. On the other side it is urged that the county engineer had no
authority to make any such provision as to maintenance and repairs ;

that all the county council could do Avas to execute the work and
charge on each municipality and its specified lands the proportion of
its liability for the repayment to the county of the debt incurred
therefor, and that the statute, section 599, provided for the liability
of each municipality. Section 584 directs that where the works are
done under section 598 (under which the county does the work), it
shall be the duty of each minor municipality to preserve, maintain
and keep in repair the same within its own limits in accordance with
the requirements of the preceding section 583. As the learned ref-
eree remarks, this section 583 may not be easy to understand, but
whatever view may be taken of it, it cannot support the appellants’

specified lands.

I agree with the learned referee, that the county engineer had
no authority to prescribe (apparently for all time to come) the lia-
bility of named lands in the several townships.

I think this direction was beyond the powers conferred on the
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nan’s, to make any demand or requisition on either Mersea or Gos-
field, and the latter, in my judgment, had the right to bring the
by-law, report and demand before the referee for his decision, and
were not bound to wait until a mandamus might be issued from the
High Court.

I think that the appeal must be dismissed and the referee’s
judgment be upheld.

Burton, J. A. :—Whilst strongly inclined to the view that the
referee was right upon the merits, I give no jydgment upon thae
point, as I'haye come to the conclusion, after considerable fluctuation
of opinion, that he had no jurisdiction.

It appears perfectly clear to me, that arbitrators would have
had no power to deal with this question, nor would the High Court.
If the township itself had no power to deal with such a question, the
by-law which is impeached was a mere brufum fulmen and hurt
nobody.

If I am right in supposing that neither the arbitrators nor the
High Court could have interfered, it was not properly before the
referee on appeal.

I agree with my brother Osler, and cannot usefully add any-
thing to his very able judgment.

The appeal, therefore, should, in my opinion, be allowed, for
want of jurisdiction in the referee.

Osler, J. A. :—The three townships in question are in the County
of Essex.

On the oth of October, 1883, the county, under the provisions
of section 598 of the Consolidated Municipal Act of 1883, and relative
sections, passed a by-law for the deepening of the River Ruscom in
that county, a work which affected all three municipalities, and also
the municipality of Tilbury West. The cost of the work, as set forth
in the report of the county engineer, was $38,977, which was dis-
tributed between and upon the several municipalities as therein
specified. The report also stated that the work should be kept in
repair by a tax on the lands and roads mentioned in the schedule
in the same relative proportions as for the construction under the
provisions of section 585 of the Consolidated Municipal Act, 1883.

The by-law enacted that the report, plans and estimates of the
engineer be adopted, and that the several toywnships should, and they
were thereby required to pass by-laws in t/lzgir respective municipal-
ities for collecting the amounts assessed for comstruction against
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308~ lands or roads therein and pay the same\}over to the county treasurer
the with the county rates. ‘
and The work was duly constructed gm‘( paid for, and the Townships

the of Mersea and Gosfield kept the same in repair thereafter within the
limits of their jurisdiction.

On the 21st of September, 1893, the Township of Rochester
passed a hy-law reciting the county by-law of 1883, and that part of
the drain within the said township had fallen into disrepair,’and that
they had procured a surveyor to examine it and to prepare plans, pro-

thae files and estimates of the work necessary to put it into repair, and
tion that he had reported that it was necessary to raise the sum of

$9,744.25 for that purpose. It was then enacted that $2,675, being
lave the share or proportion of that sum to be contributed by Rochester,

urt. should be raised in the manner provided. - That the other townships
already mentioned being corporations interested in and liable to con-
tribute to the work, be notified of the by-law and of the proceedings
to be taken thereunder. That Gosfield be charged with $3,719, as
the proper proportion to be borne by it in the making of the proposed
repairs, and that the Township of Rochester do forwith request the
Corporation of Gosfield to raise and pay the same. There were
iny- similar clauses as to the Townships of Mersea and Tilbury West, the
former being charged with $3,236, and the latter with $112.50. The
repairs for which the whole of this exPenditurc was required were to
be done entirely upon that part of the drain which was within the
Township of Rochester. The surveyor upon whose report the by-law
inty was founded assessed the lands in Rochester as scheduled in the
county by-law, but made no report as to an assessment upon the
ions lands in the other townships, the council of the Township of Roches-
tive ter assuming that they had nothing to do but to charge those town-
n in v ships with and require payment of the proportion of the whole cost

also of the repairs ascertained in the manner mentioned in the report of
orth the county engineer, as set forth in the by-law of 1883. Notice of

dis- the by-law was given to the other townships, but no copy of the
rein report, plans, specifications, assessments and estimates were deliver-
ot in ed to them.

dule Thereupon the Townships of Mersea and Gosfield North appeal-

- the ed to the referee upon various grounds, but chiefly on the ground
883. that Rochester had no legal authority to assess or call upon them to
f the wntril)utc‘anything to cost of repairs to be done within the former
they township ; that the drain constructed under the authority of the

ipal- county by-law must be kept in repair by each of the townships
1inst severally as to that part thereof within its own jurisdiction at its own
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expense, and that so much of the county engineer)s report embodied
in the county by-law as assumed to provide that the drain should be
kept in repair by a tax on the lands and roads marked in the schedule
in the same relative proportion as for construction was unauthorized
and void, in so far as it was intended to give to any of the townships
interested a right to call upon the other or others for a share of the
cost of keeping in repair that part of the drain within its own juris-
diction. 'The referee determined and reported that®h€ clause referred
to in the county by-law was unauthorized, and that the appellant
townships were entitled to a declaration that they were not liable to
pay the ‘‘assessment’’ made against them by the by-law of the
Township of Rochester, on the ground that such assessment was an
illegal and void proceeding.

On the appeal from that report, it was contended before us on
behalf of the Township of Rochester, that the learned referee had no
jurisdiction to entertain the appeals to him ; and second, if he had,
that the township by-law was valid and based upon the right arising
out of the county by-law to charge the other townships with a share
of the cost of, repairs to that part of the drain within the Township

.of Rochester, proportional to the cost of the original construction.
N\

“Ihe Municipal Act in force when the county hy-law was passed
was the Act of 1883, but it will be more conveniént in considering
the case to refer to the sections of the Consolidated Act of 1892, [55
Vie./ch. 42 (0.)] which, so far as all the proceedings now in question
are concerned, are substantially the same as those of the former Act.

The section which authorized the county by-law is section 598.
It enacts that where any works proposed to be ‘constructed in any
locality, under section 569, affect more than one municipality, either
(1) on account of such works passing or partly passing through two
or more municipalities ; or (2) on account of the lowering or raising
of the waters of any stream contemplated in the proposed scheme of
drainage, draining or flooding lands in two or more townships, then
the county to which such municipalities belong, on the application
of ‘thé councjl™®f any of the townships affected, and without any
preliminary petition from the owners of the property benefited, may
pass by-laws for the purposes authorized by the section 569.

Sub-section 2 then declares that unless where contrary to the
provisions of the Act, certain specified sections shall apply to the
works constructed by. #he county, and it provides for the constitution
of a special Court of Revision for the trial of complaints in the first
instance, instead of the Court of Revision, mentioned in section 569,
sub-section 10, that court being composed of three persons, to be
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nominated by the county council. All complaints against the assess-
ment are to be lodged with the clerk of the county. The sections
specially applied are sections 569 (except as modified in regard to the
Court of Revision), to 574, and sections 576, 590 and 591. Section
509 provides that the county shall raise the money necessary for the
construction of the works, but each townshigghall be liable to the
county for the amount payable in respect of all the lands within the
township, and each township shall pass such by-laws as may be re-
quisite for collecting the amounts assessed against lands or roads
within its jurisdiction.

It is not easy to see where any appeal has been given to the
referee in the case of a county by-law affecting only minor municipal-
ities within the same county. In the case of such a by-law affecting
municipalities within several counties, there are special provisions
for the appeal by one county against the other, and the referee then
determines as well the proportion of the cost of the work that is to
be borne by each of the minor municipalities affected as the proport-
ion to be borne by the counties as between themselves : sections 603,
609. Where the minor municipalities are all within the same county,
it would rather seem that (sections 579, 580 and 581 not having been
applied ) the whole area affected is treated as being a single municipal-
ity in which the engineer’'s assessment is only dealt with in the
special Court of Revision, without any appeal as between the muni-
cipalities themselves. This, however, is a point not necessary to be
decided here.

It may be noticed that section 576, though applicable to works
to be constructed under a county by-law, does not affect the present
case. It did not apply to the works constructed by the county, nor
was it acted upon even if it could have been, by Rochester in passing
their by-law.

The works then having been constructed and paid for under the
county by-law, where is the authority for either of the townships to
charge or assess the others with a proportion of the cost of repairs
done to the drain within its own limits?

Section 584 enacts that after any works undertaken under section
508 are fully made and completed, it shall be the duty of each minor
municipality to preserve, maintain and keep in repair the same within

its own limits in accordance with the requirements of the next pre-

ceding section 583, which shall be applicable thereto.

This section I shall refer to in a moment, but first point out that
section 577 is one of those which, like the four sections which follow
it, has not been made applicable to the case of work done under a
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county by-law. This section, referring to works constructed under
sections 575 and 576, extending beyond, or benefiting other muni-
cipalities than the originating municipality, provides that the engi
neer or surveyor shall determine and report to the council by which
he was employed, whether the works shall be constructed and main-
tained solely at the expense of such municipality, or whether they
shall be constructed and maintained at the expense of both muni.
cipalities, and in what proportion.

The County Engineer, whose report formed the basis of the by
law of 1883, evidently considered that this section warranted him in
reporting that the drain should be kept in repair by a tax on the
lands and roads scheduled in each township in the same relative pro-
portion as for the cost of construction. In this I think he was
wrong, and that the clause of his geport dealing with repairs and
maintenance of the drain is of no fgrce or validity whatever. 'The
section is confined to the case of wdrks originated by and carried on
between minor municipalities alone. The engineer is required to re
port to the council by which he wag employed, in the alternative,
viz., whether the works shall be constructed solely at the expense of
that municipality or at the expense of both municipalities, and what
proportion. Here the council by whom he was employed was the
county council. Clearly it is not contemplated that the céunty shall
in any event bear the expense of construction and maintenance, and
if one alternative is not within the power of the engineer in the case
of a county by-law, so also must be the other. The section, there
fore, is strictly confined to the case of an initiating minor munici
pality.

The respondents, however, rely upon the reference in section
384 to section 583, as overcoming the difficulty caused by the non
application of section 577 in terms to works undertaken under sec
tion 598.

Section 583 is the section which regulates primarily the duties
of the several municipalities as between themselves where the work
is originated as a township work. Sub-section 1 enacts that afte:
such work, 7, ., a township work to which, of course, section 577
applies, is fully made and completed, it shall be the duty of each muni
cipality in the proportion determined by the engineer or referee (as the
case may be), or until otherwise determined by the engineer or referee
under the same formalities, as nearly as may be, as provided in the
preceding sub-section, to maintain and keep in repair the same
within its own limits, either at the expense of the municipality or of

parties more immediately interested, or joint expense of such parties
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and the municipality as to the council upon the report of the
engineer may seem just. Then follow a number of sub-sections,
dealing with the mode in which the corporation may be compelled to
make the necessary repairs, notices, mandamus, appeal, etc. It iscon-

tended by the appellants that these words ‘‘ in the proportion deter-
mined by the engineer, surveyor or referee, as the case may be,’’ draw
in and make applicable to the report of the engineer for the purpose of
a county by-law under 598, the provisions of section 577. I do not
think, however, that we can so construe section 584, which in enact-
ing that the county work shall be kept in repair by the several
minor municipalities within their own limits, in accordancz with the
requirements of section 583, merely imports a reference to those pro-
visions of that section which rcyuc to procedure, mandamus, notices,
appeals, etc., and the formalities by which each municipality is to
raise the money which may from time to time be required to pay for
repairs. A clause which is expressly omitted, and as I have pointed
out, for a very good reason from section 598, in* the enymeration of
those applicable to a county work, cannot consistently with ordinary
rules of construction be treated as having been made applicable by
the indirect or referential language of section 583. If section 577
is not made applicable to the case of a county work, then, so far as
section 583 speaks of ‘‘ the proportion determined by the engineer,”’
it fails of affect in reference to a county by-law in which there is no
power to provide for any apportionment of the cost of repairs and
maintenance of the drain.

[ am, therefore, of opinion, that those clauses of the by-law of
the Township of Rochester which assume to assess upgn or charge
igainst the other townships any proportion of the cost of works of
repair done within their own limits were wholly illegal and unauthor-
17¢ *l

There remains the question as to the referee’s jurisdiction to
entertain the appeal of the townships from the charge thus sought to

1mpe sed upon them.

This question seems to me to be one of considerable difficulty,

imnd the learned referee arrived at the conclusion that he had juris-
diction ‘‘ with great hesitation.”’

Had the case before him been one in which, under some circum-
stances, or by taking proper proceedings, procuring the report and
1ssessment, etc., by their engineer, etc., upon lands in the other
townships, Rochester could have charged or assessed upon those
townships a proportion of the cost of the repair of the drain con-
structed under a county by-law, I think the referee would have had
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jurisdiction under section 2, clause 5, of the Drainage Trials Act,
[54 Vic. ch. 51 (O.)] which confers upon him the powers which the
arbitrators formerly possessed under the Municipal Act and the
Ontario Drainage Act. It is under that clause, if at all, that the
proceedings before him must be supported, and the respondents must
shew that he was asked to do something which, if he had not been
substituted for the arbitrators, they might have been asked to do.
But could they or could he have varied the report of the engineer so
that the proportion of the cost of repair sought to be imposed upon
the other townships might have been increased or diminished? See
section 8 of 54 Vic. ch. 51 (0.). Clearly this could not have been
done if T am right in holding that section 577 does not apply to the
case of a county by-law, and therefore that under no circumstances
could Rochester have charged the other townships with any part of
the cost of repairs to that part of the drain lying within its own
limits. T'he referee’s jurisdiction, in short; depends upon the juris
diction of the township. If they have exercised it wrongly or mis
takenly he may review it. But I do not understand that he can
entertain an application to set aside or review proceedings which the
township had no power under any circumstances to take.

Section 3 of the Drainage Trials Act enacts that ‘‘ zn all maticrs
before the referee he shall, subject to appeal, have all the powers
heretofore possessed by the High Court and by the arbitrators,
respectively, as to determining the legality of all petitions, etc., and
of resolutions, reports and provisional and other by-laws:[55 Vic
ch. 57, section 1 (O.)]. This, however, must be taken to mean in
all matters in which jurisdiction has been conferréed upon him or
which he may lawfully take cognizance of under the Drainage Trials
Act or the Municipal Act. And the same observation applies to
saction 2, clause 6 of the former, and to section 568a of the latter
Act. The jurisdiction which he has under these clauses is incidental
merely to his principal jurisdiction.

Sections 6 and 7 of the Drainage Trials Act, and sections 579,
580 and 581 of the Municipal Act, are also referred to by the referee,
but I do not see that there is anything in them to support his juris
diction. These clauses of the Municipal Act are not, as I have
already said, applicable to the county by-law any more than section
577, and sections 6 and 7 of the former Act relate only to proceedings
which may be taken thereunder. Section 7 seems to provide for the
same case as that provided for by section 6. I have, at all events,
been able to discover nothing else to which it can apply. The
“‘ assessment '’ mentioned in that section is not an assesssment by
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the council, but the assessment by the report of the engineer, the 1=

Act,
1 the very same thing, and in the very same case, that is referred to by
the the previous section.
the The appeal ought, therefore, to be allowed, on the ground that i
must the proceedings before the referee were without jurisdiction, though
been [ agree with his conclusion upon the merits of the case.
) do. As the court is equally divided upon the former point, the result
T S0 is that the appeal is dismissed. But as the general merits of the case ot
1pon ire with the respondents, I have no objection to concur in the motion :
See that it shall be dismissed with costs.
been
) the Maclennan, J. A. :(— g
1ces
rt of The great question in this appeal is whether Mersea and Gosfield RO
own are-bound to contribute to the cost of repairs to be done to the drain il
uris in question within the limits of the Township of Rochester. e
mis The work was done by the county under section 598, in the year iy ‘
can 1883, and in the county engineer’'s report upon which the by-law for !
I the doing the work was founded, he declared that the work should be ooy b
kept in repair by a tax on the lands and roads mentioned in the +
ter schedule in the same relative proportions as for the construction
wers under the provisions of section 585 of the Consolidated Municipal :
tors, Act, 1883. 'The lands and roads in the schedule included lands and '
and roads in the three Townships of Rochester, Mersea and Gosfield. -
Vic The appellants contend that the county engineer was authorized by i
n in the section referred to by him, section 535 (now section 583 ), to make i
n ot that declaration, and that it is binding on the townships accord- #
rials ingly. Section 584 is very clear that work done under section 598, g o
s to that is by the County Council, shall be kept in repair within its own (#4
itter limits by each minor municipality, and it declares that this shall be ; ‘, fit
mntal done in accordance with the requirements of section 583, which is | ;
made applicable thereto. Of course, the obligation to repair neces- ! ‘
579 sarily involves the obligation to pay, and unless we can find some i
re power or right to do so within the statute, one municipality can 4. My
1ris not call for any contribution to the cost of repairs done within its |
1aVe own limits from any other municipality. It is contended that such E .
tion a power and right aré to be found in section 583.
ings After a prolonged consideration of the section I am unable to
the find in it any authority or power for one municipality to claim con-
nts, tribution from‘another in such a case. The words which it is con-
The tended give the right are the words ‘‘in the proportion determined
by by the engineer, surveyor or referee (as the case me be),’’ etc., down
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to the words ‘‘as provided in the preceding section.”” Leaving these
qualifying words out for the moment, the section says: ‘‘Each muni-
cipality shall preserve, maintain, and keep in repair the same within
its own limits.”” The meaning of that is very plain. FEach is to do
all the work within its own limits. Applying that to the present
case, Rochester shall do all the repairs required in that township, and
so of Mersea and Gosfield. In other words the drain is divided into
three defined parts, and one of these defined partsis assigned to each
township. Then apply the qualifying words, each is to do it in the
proportion determined by the engineer, surveyor, or referee. What
proportion is the engineer to determine? The clause has already
determined the proportions of the work which each is to do. Each
is to do all that is required within its own limits, and there can be no
question of proportion as to the work to be done. The suggestion is
that proportion means proportion of cost as between the different
municipalities. I think it would be stretching the power of con
struction far beyond any allowable or authorized limit to hold that
such is the meaning of the words, and thereby cast a large part of
the expense of repairs done in and by one municipality upon another.
There is not a syllable of express reference to such a right of con
tribution, and the plain words used import the contrary, for they say
that the municipality shall keep the same in repair within its own
limits either at the expense of the municipality or parties more
immediately interested, etc. ‘Then what is the meaning of the words
““in the proportion,’’ etc. The section is difficult to construe, and
it is strange that it has not been amended since its original enactment
in the Drainage Act of 1872, notwithstanding that its obscurity has
been pointed out more than once : White vs. Gosfield, 10 A. R. 560.

The best solution which I can suggest is, that these words, that
is ‘* in the proportion determined by the engineer,’’ etc., refer to the
distribution of the expense between the municipality and the parties
more immediately interested. But whether that be the true meaning
or not, I find it impossible to hold that it is what is contended for by
the appellants.

The section goes on to provide for the manner in which each
township shall provide the funds for the work itisto do. Itistodo
it at the expense of the municipality, or parties interested, or at the
joint expense of the parties and municipality as to the council upon
the report of the engineer or surveyor may seem just. Now, itis
said, this means only its own proportion of the expense. If that be
granted, then while the township which does the work has these
alternative jnethods of paying for it, there is no similar provision for
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the contributing municipalities, and the strange result would arise
that while Rochester could provide their share of the money in
several alternative ways, the other townships have no such privilege.
But these are not the only difficulties. 'The proportion is to be deter-
mined by the engineer. What engineer? Isit the county engineer
in a case like the present under section 598, or the engineer of the
township doing the repairs, and is it the same engineer who is
mentioned throughout the section, in the words, ‘‘ or until otherwise

determined by the engineer,”’ and in the last line, ‘‘ upon thg report
/

of the engineer or surveyor, as may seem just’’?

If I could think it possible to hold that proportion, fneant pro-
portion of cost, I should feel bound to hold that engineer did not
mean the engineer of the original work, but an epgineer.- employed
with reference to the works of maintenance and répair. I think that
is indicated by the whole language of the clause. It is providing
for something to be done after the work is fully made and completed,
It says the proportion is to be determined

ind for all time to come.
‘or until otherwise determined

by the engineer, not once for all, but, *
by engineer, surveyor, or referee,”’ indicating a new or fresh deter-
nination of proportions with an appeal to the referee.

Now, if we could find anything in any other part of the Act to
1ssist the contention that the legislature intended to give a right to

call for contribution, ave are bound to consider it. 1 have searched

in vain for any such assistance.

[t is said that section,577_affords such assistance, but I do not

By sub-section 2 of section 598, certain antecedent sections

are made applicable to county works, {but section 577 is not one of
p I

" . 2 . . .
['hat section does apply to the case of works in which more

think so.

them.
than one municipality is concerned, initiated by a minor municipality,
and it very clearly authorizes the engineer to determine and report
hoth as to construcgfon and maintenance, whether they shall be at
the expense of the constructing municipality, or of both municipali

ties.  But we have no authority to extend section 577 to work under
section 598, and so to supply a defect in the legislation.

The remaining question is as to the jurisdiction of the referee
n the appeal before him.

Upon the whole I agree that our judgment must be in favour of
the jurisdiction. \ljhc foundation of the claim is the report and by-
law of 1883, and séction 3 of the Drainage Trials Act of 1891 as
amended by section 1 of 55 Vic. ch. 57 (O.), extends his jurisdiction

to all reports and by-laws relating to drainage, and therefore I think
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he had power to entertain the appeal and to deal with it as he has
done.

The appeal should, therefore, in my opinion, be dismissed.

The Court being divided in opinion,
the appeal was dismissed with costs

NOTF

—Since this decision the law as to repair of county drains has been altered
chap. 226, R. 8. 0., 1897

Se
sec

IN THE HIGH COURT OF JUSTICE, QUEEN’S BENCH
DIVISION.
COULTER VS. TOWNSHIP OF ELMA, AND JOHN REID,

Sufficiency of Petition—Estoppel.

In determining the question of lands to be benefited the referee is bound by the engineer's
report and should not go outside of the report and bring in other lands said to be benefite
nor should he, contrary to the report, reject lands said not to be benefited. Whe
work laid out by the engineer was in a different course from that described in the petitior
which the plaintiff had signed, and afterwards withdrew from, he was not estopped fror
ittacking the validity of the by-law

February 27th, 1894. B. M. Brrrron, Q. C., Referee

This action was brought according to the amended statement of
claim to set aside by-laws numbers 286 and 294 of defendants’ coun
cil, and for an injunction restraining the defendants from proceeding
with the construction of a drain called the Wilson drain across plain
tiff's land, viz.: the southerly part of the west half of lot 16 in the
roth concession of Elma, and for damages.

By th#@judgment and order of the court, dated 24th April, 1893,
all lll:llltl'}& in question herein, including all questions of costs, pur-
suant to the provisions of the Drainage Trials Act, 1891, and amend
ing Acts, and pursuant to section 102 of the Ontario Judicature Act
R. S. O. 1887, chap. 44, were referred to me to be dealt with by me
in such manner and at such time as I should appoint.

Pursuant to my appointment the case came on before me at
Stratford, and was tried and heard on the 11th, r2th and 13th days
of July, 1893.

Mr. Garrow, Q. C., appeared for the plaintiff, and John Idington,
Q. C., appeared for the defendants.

’

Having heard the evidence, and the argument of counsel, I
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reserved my decision, and now having considered the matter, I make
my report-and decide as follows :

By a petition dated the 1oth day of January, 1891, signed by the
olaintiff and several others, a certain drainage work was asked for.
"~ OneD.S. Campbell, P. L. S., was employed by the defendants
He brought the water westerly across the

and he made his report.
His report

east half of lot 10 and then down the center of said lot.
is dated the 16th May, 1891.

While Mr. Campbell was making his survey the plaintiff ascer-
tained how it was intended to bring the water, and where Mr. Camp-
hell intended to locate the ditch, so without waiting for the report,
and as early as the 24th April, 1891, the plaintiff asked to have his
name taken from the petition, giving as his reason that the water
was being taken out of its proper course. It will be noticed that the
petition, in this case, was for the decpening or widening of a creck o
natural watercourse. 'The work laid out by the engineer was in a
considerable part an artificial work, bringing the water in a different
way from that suggested by the petitioners, so the plaintiff was
prompt and consistent in asking to withdraw his name and in object-
ing to the proposed work.

The report was adopted by defendants’ council and the by-law
was provisionally passed on the 13th day of June, 189r1.

The plaintiff then appealed to the Court of Revision. The
grounds of appeal, as stated by him, were, ‘ assessment too high’
and ‘ water taken out of its course.’

The decision of the Court of Revision on 18th July, 1891, was,
that the location should be changed. 'The location of the drain how-
ever was not changed because the council, much as they thought the
change desirable, considered that they had no power to do so. The
plaintiff appealed to the judge of the County Court again on the
ground, and only on the ground ‘‘that the said drain is taken out
of the proper watercourse,’’ etc.

The County Judge did not allow the appeal.

The plaintiff on the sth September, 1891, served the defendants
with notice that he would hold them responsible for all damages that
he might sustain by reason of flooding or overflowing of water
brought upon his premises by this Wilson drain, unless the pre-
sent location thereof is changed in accordance with the resolution
passed on the 18th July, 1891. The plaintiff’s solicitor also wrote on
ith September, 1891, threatening suit if location was not altered.

On the 8th June, 1892, the plaintiff, by his solicitor, Mr. Darling,
wrote to the reeve complaining that the council instead of adhering

vy
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to their resolution to alter the location had let the contract for con-
struction upon original location, and threatening an action, but ask-
ing for an amicable settlement.

The plaintiff was constantly complaining, and the defendants’
council seemed sincerely anxious to get it settled, but apparently for
the reason above mentioned, or fearing additional elxpense, or for
some other reason, they made no change in the location but let the
contract to the defendant John Reid, and the work proceeded accord-
ing to original plan.

On 11th July, 1892, the writ issued herein. Up to that time,
and even up to the time of the amended statement of claim, the
plaintiff was not complaining of the want of a proper petition, or of
anything except that the water was brought out of its natural course,
and that the work being done was not in fact the work petitioned for.

Assuming that the by-law was illegal, is the plaintiff estopped

from complaining? I do not think he is, and I do not think that
the fact of his not complaining until after the commencement of this
action or the want of a proper petition, deprives him of his right
to press that objection now. He has never assented to what the
council are doing on the ground in this particular drainage work.
He has all along objected to this work. This is not at all like the
cases of Dillon vs. Raleigh 22 O. R. 53 or Forsythe vs. Bury 15 S.
C. R. 543 which were cited. Plaintiff petitioned for a particular
work. If that work was being done there would be more force in
the argument, but as the work according to plaintiff’s view of it, is
a different one, and as he withdrew his name from the petition and ob-
jected almost from the first, he cannot now be bound by the action of
defendants if that action is illegal.

I will dispose of the questions of fact upon the evidence.

It is not necessary to discuss the general powers of any munici-
pality in regard to drainage work and the repair and maintenance of
drains.

The work complained of here was undertaken by the defendants
and only so undertaken at the instance of certain persons who re-
presented that their lands would be benefited, and the proposed work,
whether exactly what was petitioned for or not, was to be paid for by
an assessment upon the lands toge benefited. A petition was there-
fore necessary and such a petition as the one presented to the de-
fendants’ council, was said to be, viz., one signed by the majority in
number of the owners as shown by the last revised assessment roll
of the property to be benefited by the proposed works.

Was this petition in fact sufficient to give jurisdiction to defen-
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dants’ council to pass by-law 286 for the construction of the, drain
complained of ? .

The petition is dated the roth January, 1891, and was first pre-
sented to the council on the 1gth of the same month. The council
did not then commit itself to the work, but adopted a resolution re-
citing that a difference of opinion existed ‘‘in reference to the proper
course to the most suitable.and proper outlet for. said water and
appointing D. S. Campbell, P.D. S., to make a careful survey, in
view of locating said drain to be constructed in the proper place and
carrying the said water to the most suitable and proper outlet,”’ and
instructing him to report to the council at as early a date as possible.

Mr. Campbell made the survey and reported. This report is
dated the 16th day of May, 1891, and it states that 59 parcels of
land would be benefited by, and should be assessed for, the work.

The petition describes only 27 parcels as lands to be benefited
and the petition when first presented had only 18 names.

[t does not clearly appear just when the other names were affix-
ed to this petition, but upon the evidence I think they were all there
before the by-law 286 was provisionally adopted.

This was done on the 13th June, 1891, and was done after the
final revision of the assessment roll for 1891, so that roll is the one
to govern. ‘That is the roll recited in this by-law (see Gibson vs.
North East Hope).

According to the report there were 59 parcels of land to be
benefited. I am of opinion and so decide for the purposes of this

suit that each of these 59 parcels must be considered as land to be
benefited, and in reference to which we must consider the owner in
determining whether or not the petition contains the requisite
majority.

[ am also of the opinion and so decide, that in determining the
question of lands to be benefited I am bound by the engineer’s report,
that is to say, in considering the sufficiency of the petition, I should
not go outside of the report and bring in other lands said to be bene-
fited ; nor should I, contrary to the report, reject from it lands said
not to be benefited.

These 59 parcels are owned by only 52 persons, as each of seven
persons on the roll is assessed for two of the parcels of land to be
benefited. These persons are : John Young, Singleton Wilson, Jane
Keating, John MacIntyre, Robert Laing, James Laing, and Charles
McMain.

Then it was argued that although the engineer in his report put
only one owner for each of certain parcels, the assessment roll for
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1891 gives other names as owners for distinct parts of these parcels,
and that these additional names must be added to the 52. I think
Scott Peebles and George Peebles, numbers 637 and 639 .0n the roll.
should both count ; one for west half of lot 20 in the 10oth concession.
and the other for east half of lot 20 in the 1oth concession.

I think W. I. Mixon and James Mixon, numbers 557 and 558 on
the roll, should both count ; one for west half of 26, gth' concession,
and the other for east half of 26, gth concession.

William Wilson and S. Wilson are assessed as number 495, one
for 25, 8th concession, and the other for 26, 8th concession, and they
should both count.

Without deciding as to other names about which there was a
great deal of argument, I add these three to the 52, making 55
in all.

Of these owners there should therefore be at least 28 upon the
petition.

The petition had originally 32 names, 31 without the plaintiff’s,
but the following names upon the petition are not owners : Robert Cle-
land, reeve, not the owner of any of these lands, and E. I. Ham-
mond, Sarah J. Hammond and Anne Hammond, not on the roll at
all.

In determing the question of majority these must be struck out.
Taking these four from the 31, and only 27 are left, and it therefore
becomes unnecessary to decide in reference to other names attacked
The defendants’ counsel almost conceded that the name of the clerk
should not be considered, it having been placed there, not in reality
as a petitioner, but placed there at the request of the reeve and others
and ‘‘ to strengthen the majority.”’

He says in his evidence that he will not swear he signed the
petition before the by-law was finally passed. I should think him
not a bona fide petitioner. Then if forced to decide I think the name
of Thomas E. Gibson would have to come off, and if so there would
only be 25 names left, three less than the required majority.

Defendants’ counsel relies upon sec. 7 ch. 37, R. S. O., 1887.

This section prevents the debentures being questioned by the
township and makes such debentures valid, but it does not, in my
opinion, protect the township from an action of this kind.

So far as appears from the evidence before me, the plaintiff is
the only one who can complain, and I cannot say upon the evidence
that he has been or will be very seriously injured.

There was a good deal of evidence that the plaintiff's land not
only would not be damaged, but would really be benefited by the
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drain as at present laid out. I think that the weight of evidence is
that the plaintiff has sustained a small amount of damage, but as the
work has been contracted for, and as the landowners are in the main
satisfied, and as the money must be provided to pay the debentures,
it would be very unfortunate if there should be a decision invalidat-
ing the by-law.

The learned counsel for plaintiff intimated upon the argument
that the plaintiff would accept my finding as to damages, and that
the plaintiff would acquiesce in the work and be bound by the assess-
ntent and all that the defendants have done in the matter. ~

[ think that the plaintiff is entitled to recover the sum of seventy-
five dollars, and no more, for all damages and for all compensation
which he can in any way claim by reason of the construction of the
drain complained of, and I order and direct that judgment be entered
for plaintiff against the defendants, the corporation of the Township of
Elma, for the said sum of seventy-five dollars, and for costs of suit and
of this reference.

AngkI order and direct that the plaintiff accepting said sum shall
be bound by all that the defendants have done in the construction of
said drain and in the assessment of his land, and all assessments made
for such construction. -

I order and direct that the defendants, the corporation of the
Township of Elma, do pay the plaintiff’s costs and also the costs
of the defendant, John Reid.

[ order and direct ‘that the sum of fifteen dollars be paid in
stamps to be affixed to this my report, to be paid by the defendant,
the corporation of the Township of Elma, in part as and for three
day’s trial, and if the plaintiff affixes said stamps he shail be at liberty
to include the amount in his bill of costs to be taxed against said
township.

I order and direct that the costs be taxed by the Clerk of the
County Court of the County of Perth, at the City of Stratford.
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ARN VS. TOWNSHIP OF ENNISKILLEN.

IN THE HIGH COURT:OF JUSTICE, QUEEN’S BENCH
DIVISION.
ARN VS. TOWNSHIP OF ENNISKILLEN.
Damages from Overflow—Purchase with Knowledge.

It is not an answer to a claim for damages caused by overflow that the plaintiff when purchas
ing was aware of the flooding of the land in previous years by reason of the drain com

plained of.

March 1st, 1894. B. M. Brrrron, Q. C., Referee,

This action was referred to me by His Honor Jydge Robinson,

Local Judge at Sarnia, by order dated 3oth day of August, A. D. /

1893.

It came before me for trial pursuant to appointment, and was
tried at Sarnia and Petrolia, together with the following other cases
against the same township, namely : In the Common Pleas Division,
M. & H. OfbDonnell, and three in the County Court of the County
of Lambton, Richard Johnson, J. C. Shaw and Andrew Scott.

By consent of parties the evidence in each case, so far as admis-
sable and relevant, was to be used in each of the other cases.

A. Weir, Esq., appeared for the plaintiff, and George Moncrieff,
Q. C., for the (lefclmhms.

Having heard the evidence and arguments of counsel, I reserved
my decision, and now, having fully considered the matter, I decide
and report as follows :

The plaintiff, Cornelius Arn, is the owner of west half of lot 1
in the 4th concession of Enniskillen, and the case he makes in his
statement of claim is that the defendants, by the construction of
the ditch between the 4th and sth concessions in their township,
and the ditches along the townline between Moore and Enniskillen,
have brought large quantities of water out of its natural course,
without having provided any sufficient outlet for it, and this water
has overflowed and injured the plaintiff's land. The plaintiff does
not in his statement of claim attack the by-law under which this
ditch or drain was constructed, but at the trial evidence was allowed
to be given upon this point, and such amendments are asked @s may
be necessary if upon the whole evidence the plaintiff is cnti&c(l in
law to succeed.

I think the plaintiff has failed to show that the defendants have
brought large quantities of water out of its natural course down up
on the plaintiff’s land, but it has been proved that this ditch or
drain made by the defendants along the concession line between the
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4th and sth concessions, brings more water near to the plaintiff’s
'H land than would naturally flow there, and that the drains upon the
townline between Moore and Enniskillen, which drains were the
only outlet for the water coming down the 4th and 5th concession
drain, were allowed to get out of repair, by reason of which some of
this water overflowed plaintiff’s land to his damage.
rchas. The plaintiff has attacked, and I think suc X ssfully attacked,
fia the by-law under which the drain between the 4th and 5th conces-
sions was constructed.
The defendants did not assume to make this drain under any
ison, / general authority by which they could construct it and pay for it out
« D. of the general funds of the township, but they undertook it at the

eree,

instance of a few persons who petitioned, and they paid for’it by
Was means of a special assessment upon lands which, according to the
ases report of the engineer, would be benefited.
inon, The petition, even if sufficiently signed, did not ask for the

anty draining of any property, describing it, as required by the statute,
but it asks ‘‘to have a drain of sufficient capacity, if cut from the
mis: townline between Moore and Enniskillen, to side-road between lots

6 and 7, on line between concessions 4 and 5 and that you will have

rieff, the work done under the act known as the ‘ Local Drainage Act.’’’
Then if it be assumed that the work asked for was to drain the
r‘_“l area represented by the lands owned by the petitioners, these peti-
cide tioners leave nothing to the discretion of the council or to the skill of

the engineer as to locating the drain. They asked for a particular

s drain, locating it precisely. The termini are given and its course is
1 his defined.

n "’f The petition was presented to the defendants’ council on r1oth
ihip, June 1882, and a resolution was passed granting the prayer of the

llen, petitioners and instructing the engineer to take the necessary levels.
ITSE, The defendants did not in express terms procure an engineer to

ater make an examination of the locality proposed to be drained, but it
‘l“‘_"' seems to have been taken as a matter of course by the petitioners,
this by the members of the council and the engineer that this particular
wed drain was to be made and they proceeded accordingly.

SR The engineer was Mr. W. M. Manigault. On the 15th July,
d in 1882, he made his report in part as follows: ‘‘I beg to report that

[ have in compliance with your instructions made a survey and taken
1ave the levels for the proposed new drain along the road allowance be-
up tween concessions 4 and 5, from the townline of Enniskillen and
"and then he gives

)

Moore to the side-road between the lots 6 and 7,
the the cost of the work, and assesses the lots from 1 to 6, inclusive, in




212 ARN VS, TOWNSHIP OF ENNISKILLEN,

each concession for its construction. This report was adopted and
is recited in the by-law passed by the defendants for the construc-
tion of this drain. ’

When the petition was presented, the last revised assessment
roll was the roll of 1881, and it was conceded at the trial by counsel
for the defendants that there was not upon that petition a majority
in number of the persons as shewn by that assessment roll to be
owners, whether resident or non-resident of the lands benefited. . In
fact a part altogether from the non-resident land owners, thére was
at least six names of resident owners on the roll for lands to be
benefitted and only one person so assessed was a petitioner.

If the roll of 1882 ought to govern, there are 22 names on that
roll, and only 11 names on the petition, not a majority evenif all the
names on the petitions are really on the roll of 1882.

The plaintiff in his notice to l!lt defendants of 21 October, 1892,
given by Messrs. Gurd & Kittermaster complains of this 4th con-
cession drain being out of repair. Unless it was out of repair at or
near its mouth the plaintiff need not complain. He says‘this ditch
does not drain his land ; it brings water to it. Therefore the more
it was out of repair above and some distance from plaintiff’s land,
the less water it would bring and the less plaintiff would be injured
The witness Young negatives the want of repair of this drain.

Upon the whole case I think the plaintiff is entitled to re
cover, but his claim must be limited to such damage as he has
sustained by reason of the additional water brought down by this
concession line drain, and not carried away, but allowed to back up
and overflow plaintiff's land because of insufficiency of outlet and
the want of repair of townline drain.

The evidence establishes at least this, that if townline drains
were in good condition and repair they would carry off so muchmore
water, that plaintiff, if damaged at all, would suffer less than at pre
sent. It is of course impossible to measure exactly the damages
which plaintiff has sustained and for which defendants are liable
The plaintiff went to that locality in 1882, and worked for one Mit
chell, the then owner of this land. Plaintiff knew this land to be
flooded in 1884, 1885 and 1886 and yet he bought in 1887. Itis
very reasonable to suppose that when ke purchased, he took into
consideration the character of the lot, and the probability of its being
flooded in times of freshet, but is tha§#n answer to any claim by
the plaintiff ?

I do not think it is. In so far as plaintiff has been injured by
reason of anything illegally done by defendants, or by reason of any
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neglect of their duty to repair and maigtain the outlet drains, he is
entitled to recover. 'The difficulty is t¢”ascertain the proper amount.
The plaintiff's claim is, in my opinion, much too large. His

Nexit land is lu.w, and 'in times of frcsl}ct likely to be to some extent
sl flooded, irrespective altogether of \\'h;\.t defendants have done or
iTity neglected. The (lclcn‘(lnnts are now (1(‘>mg \\']mt‘ can reasonably l?e
' b done to remedy the evil of which plaintiff complains, so that there is

In

was

no case either for injunction or mandamus, and only such damages
must be given as beyond any reasonable doubt, the defendants are

ol liable for. The amount of damages as made up by plaintiff, and at
) be ’

his request by George Young, while in my opinion much too large,

that and assessed upon an entirely wrong principle, are much smaller

th than the amount claimed by plaintiff when in the witness box.
| S

I have carefully gone over all the evidence and have come to the
conclusion that the plaintiff should recover the sum of $170.

:::l-li In this amount’ nothing is allowed for the year 1889, as the

it o evidence does not (satisfy me that the damage which the plaintiff

litch complains of can be apributcd to the defendants. Nothing is claimed
Nt for the year 1891.

| I assess against .the defendants the damages of the plaintiff to

m«!‘ the amount of the said* sum of $170 down to and including the year

1593.

" re I report, order and direct that the defendants pay the said sum
i of $170 to the plaintiff and that judgment be entered for the plaintiff

this

k up

against the defendants for said sum and costs of action and of
reference.
oy I order and direct that the sum of $20, as and for two (l;l_\'.\' trial,
be paid in stamps by the defendants, to be affixed to my*feport and
cancelled, and if plaintiff affixes the same, that sum shall Betreluded
in the costs of the plaintiff to be taxed to him.

I order that the costs be taxed by the Clerk of the County

Court of the County of Lambton.
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SORENSON VS. TOWNSHIP OF COLCHESTER SOUTH.

IN THE HIGH COURT OF JUSTICE, COMMON PLEAS
- DIVISION.

SORENSON VS. TOWNSHIP OF COLCHESTER SOUTH.

Contract

Final Certificate—Neglect of Engineer

menlt.

Equitable Assign-

|

Where it is found as a fact that the work was completed and the engineer in charge omitted

for a long time after notice of completion to inspect the work, the plaintiff may recover
without the engineer’s certificate and without showing collusion between the engineer and
the defendant or fraud on the part of the engineer,

Orders given by the contractor in respect of a fund actually in being or about to arise in the
ordinary course of events out of an existing arraigement amount to equitable assignments
of so much of his claim as is represented by them so as to prevent the contractor from re
covering in an action where he is not suing on behalf of the payees of the orders.

May 14th, 1894. B. M. BrirrToN, Q. C., Referee,

This action was referred to me by order made the 1oth day of
January, 1894, by His Honor Judge Horne, Local Judge, County of
Essex.

Pursuant to appointment it came on for trial before me at the
Court House, Town of Sandwich, on the twelfth, thirteenth and four-
teenth days of February, A. D. 1894.

Delos R. Davis, Esq., counsel for plaintiff, and A. H. Clarke,
Esq., counsel for defendants.

Having heard the evidence and the arguments of counsel I re
served my decision, and now, having considered the matter, I decide
and report as follows :

This action is brought for the recovery of the balance due upon
a contract made between plaintiff and defendants for the construction
of the lower section of the Richmond drain in defendants’ township,
584 rods of that drain for the contract price of $1,950, and for extras
in and about said drain and in making the culvert mentioned in the
contract.

The defendants paid before action $1000.65.

They say by way of defence that the drain was never completed ;
that the obtaining by plaintiff of a certificate of the commissioner
is a condition precedent to the plaintiff’s right to recover, and that he
has not obtained such certificate ; and the defendants plead certain
orders given by plaintiff and certain attaching orders whieh more than
exhaust the amount to which plaintiff is_entitled, if entitled at all.
The defendants deny any liability for extras.

The contract under the seal of defendants, dated the 28th July,
1891, is that the plaintiff will make 584 rods of the Richmond drain
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SORENSON VS. TOWNSHIP OF COLCHESTER SOUTH. 21§

according to plans, report and specifications of the said drain on file
with the Township Clerk, and these are made part of the contract.
Profile is not mentioned, but it must be considered, as in fact it is
part of the plan, and is necessary for the guidance of contractor in
making the drain.

The specifications and profile were filed with the clerk and were
seen by the plaintiff. It isonly necessary to refer to the specifications in
dealing with the claim for extras. The plaintiff says there was a
a change of the location of the ditch or drain in many places and
that he was thereby compelled to do extra work. I do not think
that he did any work that he can properly charge for as extras, ex-
cept a small amount of work on McGill's lane.

The specifications say as to straightening ‘‘south of the sth
concession road, the drain or creek channel is to be straightened in
accordance with the stakes set by the engineer in charge.’’

On McGill’s lane, Mr. Newman, the engineer’s assistant, set the
stakes upon the curve, and the plaintiff did some work in accordance
with the first setting ; the commissioner changed the course and the
plaintiff made the ditch upon the straightened line. He did, to some
extent, double work and he is entitled to be paid for the part aban-
doned and for any loss of time occasioned by the change. I fix that
amount at $40,.and allow that sum as an extra to the plaintiff.

As to other changes, if any any, they were before plaintiff en-
tered upon the work and were only in accordance with the plan and
specifications.  If stakes were not set when plaintiff signed the
contract, or if he did not know where they were to be, or did not
clearly understand profile or specifications he should have made en-
quiry before signing the contract. All the other alleged extras were

simply done by plaintiff in the performance of his contract. He did

not at the time complain or object, he wasfiot doing as extra work
what he now asks additional pay for, but fie was doing, and wiltingly
doing, what at the time, he considered part of his contract. He was
not doing what he calls extra work with the expectation of being
paid for it, he was not authorized to do work as extras, and there
was no notice, express or implied, to defendants that they would be
called upon to pay any more than the contract price.

Plaintiff was not being paid at so much for each cubic yard of
earth ‘excavated, nor did the contract provide that he should only take
out a certain quantity, so that he could claim pay for any excess
necessarily taken out in making the ditch. Plaintiff was making a
ditch 584 rods long of a certain width and depth, and sometimes he
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made it deeper than required, in one case, according to the evidence,
by mere accident, but in no case can he get additional pay.

Then I do not think it has been clearlyproved that the plaintiff,
upon the whole, really did more work than he was bound to do by
his contract.

As to the extra work claimed upon the culvert, I think the
plaintiff cannot recover. The contract provides that the plaintiff
shall make all necessary repairs to the culvert over the drain on the
4th concession road to the full satisfaction and requirements of the
engineer. The engineer required the plaintiff to do all that he did.
The engineer was not unreasonable. It would never do, merely
because a difference of opinion between engineers, to go in the very
teeth of a contract like this, and set aside the requirements of the
engineer in charge and adopt those of another.

Now as to the contract and the work done under it :

For this work plaintiff was to be paid $1950; four-fifths of the
amount as the work progressed, if performed to the satisfaction of
the engineer, and that was to be shown by the engineer’s certificate ;
and the balance of one-fifth on the completion of the contract ac-
cording to the plans and specifications.

The covenant to pay on part of defendants goes farther and
provides that they shall pay only if the work is done to the satisfac
tion of the gngineer, and upon production of his certificate as the
work progressed and at the end the production of his final certificate.|

The questions here are : l

1st. Was the work done substantially and reasonably and prac-
tically in accordance with plans and profile and specifications?

2nd. Is it necessary, 7. ¢., is it a condition precedent to plaintiff's
recovery that he produce the final certificate of the commissioner ?
or as plaintiff has not obtained this, has he any remedy upon the evi-
dence before me, and is he entitled to any relief ?

The work was stated by plaintiff to be completed about Decem-
ber, 1891, or 1st January, 1892.. No question is raised by defendants
as to time or disposal of the earth excavated and practically no ques-
tion is raised about the width or about the depth, except in certain
places which I shall refer to later.

It is important to notice that the contract price payable to plain-
tiff is only $1950, for work that the defendants’ engineer estimated at
$2800, so the defendants should, if they can legally do so, deal liberally
with the plaintiff.

It is further to be noticed that by the terms of the contract—a
contract in which substantial sureties joined—this work was to be
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received if complete, within 1o days after notige of i!.\\‘ul]t]‘lkliun, and
the duty was cast upon the commissioner of)so watching the work
during its progress as to see an/((,\lf,’\lu\\' how. plaintiff was getting on,
and in the event of the work not being properly prosecuted so that in the
opinion of the commissioner there was not a reasonable probability of
the work being completed within the time specified, he could have
reported the same to the defendants, and have recommended that the
work be resold ; and if that report had been made by the commissioner
and adopted by the council the plaintiff would have forfeited his right
to prosecute the work further, and would have forfeited any claim he
had for any work then already performe 1.

The work was considered by plaintiff complete in December,
1891.  The commissioner then caused the plaintiff to be notified that
the drain required deepening at certain points. Plaipiff did some
work after which he alleged was sufficient to fulfill thé contract, but
defendants took no action.

In April, 1892, plaintiff caused the defendants to be notified by
his solicitor that his contract was complete, and still no action by
defendants.

On the 1oth September, 1892, a formal notice was given to de-
fendants that dgain was completed, and then certain measurements
were made by defendants, and complaints made as to a comparatively
small part of the drain.

On the sth October, 1892, writ was issued.

The witnesses for the plaintiff show that there is a substantial
performance of the contract.

Mr. Baird, the commissioner, says it may be considered all right
to station 188.

Mr. DeGurse says that from station 201 to 225 are deep enough.
The only ones to deal with upon the evidence are 189 to 200 and 226
to 233, inclusive, and from a careful consideration of the evidence
and comparing the evidence of the different engineers as to their dif-
ferent measurements at divers times, I come to the conclusion and
now find as a fact and so report that the ditch, whatever may be its
condition now in parts, was practically and substantially completed
on the 1st of January, 1892, and ought to have been accepted by the

defendants, and paid for by them.
As to the necessity for the certificate of the commissioner, I am
of the opinion that in this case the plaintiff is entitled to succeed and

recover without that certificate.
The commissioner was the servant of the defendants. He was
required to receive this work from the plaintiff within ten days after
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notice of its completion, if complete.
notice of its completion after the additional work was done by plain.
tiff, had examined and found it not cogiplete and had charged the
plaintiff with the extra cost of his examination, and had told him
then precisely what was complained of, and that the final certificate
would be withheld until the dispute, if there was a dispute, had been
determined, I would think the absence of certificate would stand in
plaintiff’s way of recovery herein. The commissioner does nothing
the defendants will do nothing, and all the time they have had tl“
benefit of plaintiff’s work.

If I am right in my finding that the work has beén completed
by plaintiff and that he ought to be paid for it and that the commis-
sioner should if necessary certify then the plaintiff must have some
remedy. It was suggested that the proper remedy in such a case
would be by an action for a mandamus to compel the commissioner to
certify.

The commissioner and the defendants in this case for the purpose
of this action should be treated as one, and to allow the defendants
to escape liability would be allowing them to take advantage of their
own wrong, for as I said before, the commissioner is merely their
servant in this matter.

The cases cited by Mr. Clarke, for the defendants, are very
strong indeed, and may establish the point so ably contended for by
him, but I think them distinguishable from the present case, and I
think here the plaintiff should succeed notwithstanding the absence
of the final certificate of the commissioner and that to entitle him to
succeed it is not necessary to shew collusion between the commis-
sioner and defendants, or.to shew fraud on the part of the com
missioner.,

I think there is no proof of collusion or fraud. There was a
difference of opinion between plaintiff and the commissioner about a
small portion of the work. There was no attempt on the part of the
commissioner to reconcile this difference and after the first notice to
the plaintiff of what was deficient, and after the plaintiff attempted
to remedy that, and after plaintiff stated it was remedied no particu-
lars were given to shew what was complained of, and certainly the
commissioner did not give the work of the plaintiff that prompt and
fair consideration to which it was entitled, and while he did not do
as he had ought to have done, to limit the dispute between him and
the plaintiff and to bring that to a speedy determination as he could

have done, I do not think' there is any evidence that he acted
corruptly.

If the commissioner upon the
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He is certainly mistaken when he says that plaintiff did not ask
him for a certificate. ‘The plaintiff did ask him and, according to
the very termns of the contract, and upon the undisputed evidence the
plaintiff was entitled to progress certificate, that is to say for a cer- ’
tificate for some amount more than the plaintiff received, for work
done to the satisfaction of the commissioner.

The next question is as to the orders given by plaintiff. Do
they amount to an equitable assignment of so much of plaintiff’s
claim as is represented by them, so as to prevent the plaintiff from
recovering in an action where he is not suing on behalf of the payee i

of these orders?

All of these orders of the plaintiff are upon the defendants in !

-
respect of a fund either actually in being, or about to arise in the 4
ordinary course of events out of an existing arrangement. Lkl

See judgment of Mr. Justice Osler in Brown vs. Johnson, 12 Q.
A. R. 197. Upon the authority of that case and of Lane vs. Dun- :
gannon, Ag. D. P. Ass'n., 22 O. R. 264, and cases there cited, I
think that each of these orders amounts to an equitable assignment
of so much of plaintiff’s claim as is mentioned therein, and so to that
extent the plaintiff cannot recover in this action against the defen-
dants if these orders are still outstanding and unsatisfied by the
plaintiff. Upon the evidence and upon what was admifted at the
trial, or rather what was to be taken‘as proved at the trial, all of the
orders named -were given by the plaintiff and were outstanding,
ithough the original orders given to Straith were not produced.

I do not think I should take into consideration the garnishee

proceedings, except as follows :

If of the debt due by the defendants, any part of it has been
properly attached in the Division Court to answer any debt owed by
plaintiff then that amount shall no doubt be paid to the primary
creditor instead of the plaintiff. There was evidence that attaching
orders to the amount of $56.14 were lodged against what the defen-
dants owed to the plaintiff. As the defendants disputed any debt,
that must be a matter to be dealt with hereafter and to be kept out r
of the amount now found against the defendants if the defendants ‘
are legally liable for same as the primary creditors.

I find, and so report, that the plaintiff is entitled to recover from
the defendants in this action the sum of $139.44. Made up as

follows :
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Contract price - - - - - - $1950.00
Less paid before action - - - - 1000.6%

949.35
4( ). 00

45

For extras as above stated - - - -

£S5 23

989.35
The defendants are entitled to set off the taxes for
18go which plaintiff owes to defendant - $ 44.45
$ 944.90
Then for the reasons above given, I think the plaintiff has assigned
by the others hereinafter mentioned, part of his claim, namely to the
amount of $805.46, which amount he is not entitled to recover against
the defendants in this action. Deducting that amount from the
$944.90 leaves $139.44, as above.
The orders are as follows :

In favor of J. C. Iler - - = - . $ 93.00
o o0 1ES, Straith - - - . . 200.00
0 ‘« v o 2 - = - - ]s”_uu
T TR TRy “ ; > 2 s 50,00
‘ ‘e e (e . = - - - T.Q,HH
¢ _ 18 ‘“ John McCarty E - . - 45.00
‘¢ YD, Mayhew - - - - = 67.65
g a0y Ford 4 - - . = 70-49
‘¢ R, Balkwell ~ - - - - 54.32

$305.46

It would have been better so that all rights could have been
determined in this action if the plaintiff had been in a position to sue
for the benefit of the parties in whose favior the prders had been given
or\some of them, or if the persons holding thbse others had been
made parties to this action, but I can only deal with the facts as they
are before me, and no one’s rights as to these orders are in any way
affected or attempted to be adjudicated upon, further than to pretvent
plaintiff from recovering the amount thereof in the present proceeding

I think the plaintiff is entitled to full costs of suit and of this
reference.

I order and direct that judgment be entered for the plaintiff for
the sum of $139.44 and fer his costs, the costs to be taxed by the
Clerk of'the County Court of the County of Essex.

The right is expressly reserved to the defendants to set off
against said judgment for debt the amount of tie garnishee orders in
the Division Court so far as I have power to so reserve, if these orders
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LS}

are legally binding upon the defendants and an order to pay over has
heen obtained or shall be obtained against the defendants.

I order and direct that the sum of $10 be paid in stamps to. be
affixed to this my report, and that the same shall be paid by defen-
dants, and if the plaintiff pays the same, he shall be at liberty to
include the amount in his costs to be taxed against the defendants.

IN THE HIGH COURT OF JUSTICE, QUEEN'S BENCH
DIVISION.

DESMONDE VS. ARMSTRONG, ET AL.

! Watercourse—Diversion—Abandonment of Fasement.

Natuy
/ A y 4 i
A natural waVercourse is not created by the overflow of water in times of freshet upon lands of A
lower level than the adjacent lands. The diversion of a watercourse with the acquiescence
111 interested parties for a long period of time entitles the owner of lands relieved by 3
such diversion to say the original course shall not be restored. The diversion of water .

iises a legal presumption of an intention to abandon the right to have it flow in the ori ‘

ginal course

May 21st, 1894. B: M. Brirron, Q. C., Referee. S

This action was commenced by writ of summons issued on the
23rd day of May, 1893. It was brought down for trial at the sittings
of the High Court at Chatham, and on the first day of November,
A. D. 1893, an order was made by the Honorable Mr. Justice Mere-

dith, referring this action to the referee under the Drainage Trials
Act, 1891, but giving the plaintiff the privilege of hayng the action
disposed of by an official referee under the Judicature Act.

The plaintiff not electing and no other agreement having been ar-
rived at between the parties, judgment was signed on the 29th

day of November, 1893, as follows :
The first day of November, 1893.

This action coming on for trial this day in presence of counsel ‘
for plaintiffs and defendants, upon hearing read the pleadings, and P iy
what was alleged by counsegl on both sides, this court under the pro- .
visions of the Drainage Trials Act and amendments thereto, and all ;
matters in issue herein including the question of damages be trans- 4

ferred to Byron M. Britton, Esq., Official Referee, uinder the Drain-
age Trials Act, to be by him adjudicated on, and disposed of, and it
was further ordered that the costs of the day be costs in the cause.

Pursuant to my appointment the case came on for trial before me

at Ridgetown, in the County of Kent, and was tried and heard on
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the 8th and gth days of December, A. D. 1893, in presence of all
parties, they consenting thereto.

Hon. David Mills, Q. C., counsel for plaintiff, and J. B. Rankin
Esq., counsel for defendants.

Having heard all the evidence and what was argued by counsel,
I reserved my decision, and now, having considered all the evidence
and arguments of council, I make this my report and decide as
follows :

The plaintiff is the owner of the west half of 78, south of Talbot
road, in the Township of Howard. The defendant Armstrong is
the owner of the east part of 79, south of Talbot road, and the de-
fendant Finlayson is the owner of west part of 78, north of Talbot
road.

Water came from the farm of Finlayson to Talbot road and
thence ran westward along the north side of Talbot road, crossed
Talbot road to the south, and ran across the land of Armstrong.

It is alleged by plaintiff that the defendants intercepted this
water at a point seVeral rods easterly from the point where it had
crossed Talbot (road and so diverted it from the course in which it
had flowed that it was discharged upon plaintiff’s land, to his damage.

The defendant Armstrong says that he has not interfered with
the natural flow of the water, that he has not caused more water to
flow upon plaintiff’s land than would have flowed there in a state of
nature. He further says that the water originally did not naturally
flow westerly along the northerly side of the Talbot road but its
natural course wag{to and upon plaintiff’s land ; that it only flowed
westerly and entered upon Armstrong’s land by reason of an obstruct
ion placed several years ago in the watercourse at the point where it
crosses Talbot road, and that the waters were by this obstruction
diverted out of their natural course and so caused to flow westerly
along Talbot road ; that in 1891 the said diverson was stopped and
the waters restored to their natural course, which he says was per
fectly right, and if any damage has thereby been occasioned to plain-
tiff, he, Armstrong, is not liable therefore.

The defendant, Finlayson, puts in a general denial.

Upon questions of fact there is not very much seriously in con-
troversy between the parties.

I do not think the defendant, Finlayson, is liable in this
action for anything which plaintiff complains of.

The defendant, ‘Armstrong, says in his evidence that in 189o he
told the plaintiff that he was going to bring the water down the
easterly course, that is, the course now complained of by plaintiff,

and plaint
gether, an
or 10 rud
with a 1
up the PO
Plaintiff 1
not fill ug
That 1s n
Finle
trary to 1
matter W
own mel
rights, ot
Armstro1
strong sa
the counc
of what
done afte
this actic
on the pt
complaft
that wh
\1“‘1, and
layson o
his son 1
fendant,
The
as to the
The pla
ing upo
tending
that the
waterco
flowed
tion pla
correct
In
course |
sufficies
a distin
of wate



DESMONDE VS. ARMSTRONG, ET AL. 223

‘e of all and plaintiff objected to this. Then both defendants were acting to-
gether, and defendant, Finlayson, cut across Talbot road and dug 15
tankin or 16 rods in Armstrong's orchard. Plaintiff says he served him

with a notice, and he, Finlayson, not only desisted, but ‘‘ He filled
ounse] up the portion he dug on the road.”” He has done nothing since.
ridence Plaintiff himself says that he joined him in the action because he did
not fill up the part dug by him (Finlayson) in Armstrong’s orchard.
That is not the cause of damage to plaintiff.

ride as

Talbot Finlayson evidently did not want to do anything that was con-
ong is trary to law or that would involve him in a law suit. It does not
the de matter whether 'in the first instance Finlayson was acting of his
Talbot own mere mortion, for his own supposed benefit and within his

rights, or was acting at the request of Armstrong and indemnified by

d and Armstrong ; he did not persist when plaintiff objected. Then Arm
Tossed strong says ‘‘ After Finlayson abandoned I dug across the road, and
3. the council w4s to furnish tile for the road.”” Plaintiff was complaining
d this of what was flone after Finlayson ceased. If nothing more had been

it had done after Finlayson filled up the cut he made across Talbot road,
1ch it this action ‘would not have been brought. I do not find any evidence
mage, on the § Art of the plaintiff to connect Finlayson with what plaintiff
1 with complains of, and I accept as perfectly true what Finlayson says,
iter to that when plaintiff told him to stop he said he would stop and dic
ate of stop, ;nul\lmt he never has had anything to do with it since. Fi1
urally layson owned only about two acres and even this parcel he sold
ut its his son in 1891. 'This action should be dismissed as against the
lowed fendant, Finlayson, and with costs.
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tending into the Talbot road, and it is of the defendant’s case

that there was such a watercourgge”™ Armsffomg says this natural
watercourse extended aciOes=#fIbot road and the water would have

5 I)('I‘

plain-
'4

flowed naturally wherethe now wishes it to go, but for the obstruc-

tion placed in the watercourse where it crosses Talbot road. Is he

e correct ? .
this In Beers vs. Stroud, 19 O. R. 10, the head noteis :" ‘‘ A water-
course entitled to the protection of law is constituted if there is a
90 he sufficient natural and acctistomed flow of water to form and maintain
1 the a distinct and defined channel.”” It is not essential that the supply

ntiff, of water should be continuous or from a perennial living source. It
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is enough if the flow arises periodically from natural causes and
reaches a plainly defined channel of a permanent character.

This definition of a watercourse is perhaps a little modified or
limited by Williams vs. Richards, 23 O. R. 651. The head nofe of
that case is : ‘‘That cannot be called a channel or watercourse
which has no visible banks or margins within which the water can
be confined yand an occupant has no right to drain into neighbor’s
land, the surface watér from his own land not flowing into a defined
channel.”

I do not think that the evidence establishes that the natural
watercourse extended across Talbot road at the point where the de-
fendant, Armstrong, contends that it did. Unquestionably the land
south of the road just opposite the point where the defendant, Arm-
strong, says the obstruction was placed, is lower than immediately
to the east or immediately to the west, and water in time of freshet
has flowed from lot 78 north of the road, and flowing south westerly
has flowed upon lots 78 and 79 south of the road ; but such overflow
at such times will not in my opinion create a watercourse within the
definition given above. Upon the evidence I find that the natural
watercourse did not extend south of Talbot road, as contended for by
the defendant Armstrong.

But even if this natural watercourse did extend across Talbot
road, and enter upon the east half of lot 79 south of the road, as the
defendant, Armstrong, alleges, I think the diversion of it for so long
a time and under the circumstances as given in the evidence, gives
the plaintiff the right to say that this wafer shall not be restored to
its original course. If the doing this will bring water upon plaintiff's
land to his damage, which would not otherwise flow upon it.

It is an undisputed fact that the plantiff and those under whom
he claims have for over 40 years enjoyed the west half of 78, south
of Talbot road, free from the flow of water from the highway enter-
ing upon Armstrong's land at the point where defendant says it
would naturally flow. To enable defendant Armstrong after so long
a time to disturb the existing state of things to plaintiff’s prejudice,
his right would require to be clearly established. The defendant
Armstrong upon his own showing, knew of what he calls the ob
struction, and he and those under whom he claims have acquiesced
in its being there for over 20 years. Has he now a right as f\g‘;limt
the plaintiff to remove the obstruction and put upon the plintiff a
burthen the plaintiff has been free from for more than 28 yehrs?

Many of the cases cited by the_learned counsel for the\plaintiff
are not in point, but apply rather to the converse of this dase. If
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'S and the natural flow was across plaintiff's land, could the plaintiff in the
case of such a diverting of the water as Armstrong says took place,

ied or against the wish of Armstrong, remove the obstruction and restore
ofe of the water to its original course? I do not think he could. ' The
course cases cited seem to me to establish that the use by Armstrong would
r can have ripened into a right to have the water flow as it does flow, and
hbor’s plaintiff could not interfere with it. That is a different case. If it
efined is a natural watercourse has the plaintiff here acquired any right

against the defendant Armstrong to keep the water out of, and to
atural prevent Armstrong from returning it to its natural course? I have
1e de- not found any case just like this. The canal cases cited do not for
e land obvious reasons assist in determining the question. In this case the
Arm. ' defendant Armstrong and those under'whom he claims have accepted
liately this water diverted from its natural course, and it may be considered
reshet as if plaintiff or some one of his predecessors had diverted it. Arm-

'sterly strong has acquired a right to its flow in its present course, and the
erflow plaintiff has lost the right to its flow in its former course. If the

in the plaintiff ever was a riparian proprietor with riparian rights he has
atural ceased to be so, and has lost these rights; and the stream must be
for by considered as a natural stream flowing westerly along Talbot road,

as it did before defendant’s interference with it, or as an entirely arti-
*albot ficial watercourse, made by an appropriation or diversion of the water
1s the with the intention on the part of all concerned that the changed
» long course should be permanent, and so the defendant has no more right
gives to remove from the highway the obstruction which caused the diver-
‘ed to sion of water than he would have to make a ditch upon his own land to
ntiff’s conduct the water directly from it to the land of the plaintiff. The

defendant’s enjoyment of the water so far as it was a benefit was as

whom of right, and the right to so use it became an absolute right as against
south the plaintiff.
enter The principle applies to some extent in such a case as this as

1ys it applies in the case of a person abandoning his rights upon a stream
) long or natural watercourse. If a mill owner on a stream pulls down his

udice, mill and abandons his mill site and an adjoining land owner builds a
ndant mill conducting to it the relinquished water, in the event of the

e ob former mill owner wishing to rebuild, it would be a material enquiry
lesced whether he had completely abondoned the use of the stream or left it

rainst for a temporary purpose only. Liggins vs. Inge, 7 Bing 682. Ad-
itiff a mitting for the-sake of argument that the defendant Armstrong had
? the right to the flow of this water south of the road as he claims,
untiff upon the evidence thére was an evident intention to renounce this

If riglt, and now rights have been acquired by defendant as to the new

I5 v
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watercourse westerly along the highway, and by plaintiff to obstruct
the water and have it flow westerly instead of upon his land.

If the defendant Armstrong and those under whom he claims
lad the right to the flow of the water as now set up, then diverting
the water raises the legal presumption of an intention to give up the
right, and it lies upon Armstrong to show that the giving up of the
right was of a temporary nature only. See Gale on Easements 594.

If the plaintiff was in the position of a riparian proprietor of
lower lands he has by the uninterrupted enjoyment for over 20 years
of throwing back the waters upon the lands above, acquired the right
to do so.

See Coulson vs. Forbes, p. 107.

Enckly vs. Owan, 6 Ex. 353.

Wright vs. Howard, 1 Simmons vs. Stuart, 203.

The damages already sustained by the plaintiff, clearly attribut-
able to what is complained of, are not large.

Upon the evidence I think I should not allow damages for 1891.
It is difficult to see how the wheat winter-killed as plaintiff says,
can be charged to the defendant, and I find equal difficulty in allow-
ing for the hay said to have been damaged in May or beginning of
June, 1891. 'The year 1892 was very wet, and some of the damages
plaintiff sustained was damage in common with other farmers in that
vicinity. I think the plaintiff entitled to a small amount of damages
for 1892. In 1893 the evidence establishes that some of the damage
sustained, was by reason of the water brought upon plaintiff’s land
as the plaintiff alleges. 'The action was brought to try a right and
for an injunction as well as for damages. The plaintiff is entitled
to an injunction to restrain the defendant from continuing the diver-
sion of the water complained of and from bringing the water upon
plaintiff’s land, but in view of the attempts that have been made to
settle I direct that no injunction issue if the defendant Armstrong
complies with this my report and removes what is complained of
within three months from the date of filing the report.

I find and so report that the damage which the plaintiff should
recover against defendant, Thomas Armstrong, amount to fifty dol-
lars and I direct that judgment be’ entered for the plaintiff against
the defendant Thomas Armstrong for the sum of fifty dollars and
costs.

The defendant Thomas Armstrong should pay the costs of the
action upon the High Court scale and of the reference on the County
Court scale. What defendant Armstrong did was not hastily done
but was well considered by him. The plaintiff repeatedly noti-
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truct fied him to desist from bringing the water upon plaintiff’s land.
* Armstrong was advised by John Crowder on New Year’s day,
aims 1891, not to put the new culvert in, and Armstrong said ‘‘ He was
rting not afraid, that he was not going to be bluffed off.”” John Lagg
D the heard Armstrong say that Finlayson objected to go on with the pro-
the posed change, and that if Finlayson objected, he, Armstrong, would
594. stand between him and all harm ; that there were notices sent around
r of but that he did not take any more notice of these than he would of
years a dog barking.
right I order and direct that the defendant Thomas Armstrong do

pay full eosts of action and reference as above stated.

Forder and direct that the defendant Thomas Armstrong do
pay the sum of $10 in stamps to be affixed to~this my report, and if
the plaintiff affixes the same, the sum paid therefore be included in

ibut- the plaintiff's costs to be taxed against the defendant Thomas Arm-

strong.

891, I direct that the costs be taxed by the Clerk of the County
says, Court for the County of Kent.
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itled A provisional By-law containing the report of an engineer employed by the council is evidence
. of the facts stated in it. No distinction should be drawn between deepening a creek and
1vVer- mstructing a ditch, the former being to all intents and purposes a new drain. Itisa
1pon mditien precedent to getting the benefit of the ** Act of God " that the party pleading it

shall have performed its duty
le to { the Court can see upon the whole evidence that a substantial, ascertainable portion of
rong the damages is attributable solely to the excess of water which would have overflown if the
o defendant had performed its duty of keeping drains in repair then there ought to be a
d of proper reduction in that respect, but the burden of proof is upon the defendant to show be
vond a reasonable doubt that if it had done its duty the same damages would have resulted,
[he deepening, widening and extending of drains so as to carry away all the water they
ould were originally designed to carry away, is a work of maintenance and repair within the

dol- meaning of the Drainage Act ; and persons injured by neglect to so maintain and repair
. ire entitled to damages. An action lies for doing what the legislature has authorized if it
ainst be done negligently and if by the reasonable excercise of the powers given the damage

i and could be prevented ; it is within this rule '* Negligence " not to make such reasonable ex

ercise
the November 1st, 1894. B. M. Brrrrox, Q. C., Referee.
unty This action was commenced in the life time of Richard Fewster
done by writ issued on the third of March, 18go.
noti- After issue joined and at the sittings of the Chancery Division
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at Chatham on the 23rd day of May, A. D. 1892, by the judgment
and order of the Chancery Division of the High Court of Justice this
action was referred to me to be disposed of under the provisions of
the Drainage Trials Act of 1891 and the amendments thereto, and
by that order the costs in the action not before then disposed of, and all
other costs, including the cost of the reference, were to be in my
discretion,

Pursuant to appointment given by me, the trial commenced at
the Town of Chatham on the eleventh day of November, A. D. 1892,
and was adjourned from time to time at the request of the parties or
one of them until concluded.

C. R. Atkinson, Q. C. appeared for the plaintiffs, and Matthew
Wilson, Q. C., Mr. Kerr and Mr. Rankin appeared for the defen-
dants.

After the reference to me the plaintiff died and the suit was re-
vived by the executors above named.

On the 14th day of November, 1892, on the application of the
defendants, and upon hearing counsel for all the parties, and with
the consent of all the parties, I made an order that this action and
the following actions all in the High Court of Justice Chancery
Division, viz. :

1. Dolson vs. Township of Raleigh

2. Hitchcock ef al. vs. Township of Raleigh ; and

3. Huthnance vs. Township of Raleigh ;
and all referred to me should be tried together so far as the question
of liability of defendants to the plaintiffs or any of them is concerned,
and that the evidence so far as applicable, and saving all just excep-
tions, should be used and considered as given for each or all the
plaintiffs, against the defendants, and for the defendants against any
one or more or all the plaintiffs.

The actions were tried together, all parties consenting.

Mr. Douglas, Q. C., and Mr. Walker appeared for the plaintiffs
in the actions other than the Fewster case. :

Having considered the evidence and the arguments of counsel
I now make my report and give my reasons therefor :

Richard Fewster was the tenant of lot 13, sth concession of
Raleigh under a lease dated May 1st, 1886, for the term of six years,
at a rental of $200 for the first year and $300 after. His title was
admitted.

The complaint is that defendants have not kept in repair three
large drains in their township, namely : Government Drain Number
One, Government Drain Number Two, and Raleigh Plains drain,
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and by reason thereof damage by water was done to the crops on
this lot 13, 5th concession.

It is also charged by plaintiffs, (1) that Government Drain
Number One, unless deepened and widened, and Government Drain
Number Two and Raleigh Plains drain, unless deepened, widened
and extended so as to increase their capacity sufficiently to convey
the waters that would naturally have flowed into same when con-
structed, are inadequate, even if repaired to their original capacity,
to carry off the waters brought into the same by the other drains con-
structed by defendants, and by others with defendants’ permission,
and as a result these drains overflow plaintiff’s land and crops are
injured. (2). That the defendants during the construction of Gov-

ernment Drain Number One interfere®with, and departed from, the

government plans and thereby negligently overcharged the drain to
the damage of the lands of the plaintiff. (3). That the defendants
have been guilty of gross negligence in the construction of the main
drains and in allowing to be constructed contributary drains, etc.,
and in that they have not kept in repair the Government drains
Nos. 1 and 2 and the Raleigh Plains drain.

And the plaintiffs claim damages and a mandamus to compel
defendants to repair and enlarge, and an injunction to restrain the
defendants from sending waters or allowing waters to flow into these
drains to such an extent as will cause them to overflow.

The defendants in answer, not only deny liability but set up
everything that can possibly be pleaded as a defence.

At the request of the parties, and in presence of counsel for
plaintiffs and defendants, I visited Number One Government drain,
Number Two Government drain, Raleigh Plains drain and the prem-
ises then occupied by Richard Fewster. I found these drains in pl;ﬁ\&:s
considerably out of repair, and I am, by the view, better able to de:
with such evidence as relates to want of repair in a way satisfactory
to myself. At the time of my visit there was no freshet on. I made
no measurements and as I then stated to the parties I was not pro-
ceeding on any spcciul‘kum\'lulgc or skill of my own. What I saw,
as te want of repair, is in accordance with the weight of evidence
given before me, and the conclusions reached by me are the conclu-
sions I would have arrived at upon the evidence alone if I had not
visited these drains. .

The experience of the Township of Raleigh, in its many attempts
to reclaim and improve lands, is a most interesting one ; but much as
lands have been benefited the experience has proved, and is likely to
prove, very expensive, Only about thirty years ago the principal

¥
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settlers in that township upon lands regarded as valuable, were upon
the lands by the Thames and in the 11th concession and south to
Lake Erie. There were settlers also upon knolls and ‘‘islands’’ up-
on what is now called ‘‘plains.”” The first drain in the township
under any drainage law was the ‘‘ Raleigh Plain’’ made under a
by-law passed 5th September, 1864, and the area thereby then to be
drained was all that part of the township lying north of the north-
erly limit of the 8th concession, east of the line between lots 6 and 7,
west of the line between lots 18 and 19 and extending north to the
Thames. This Fewster lot was assessed as one of the lots to be
benefited by this original drain. From that time the township coun-
cil has been kept busy in passing drainage by-laws. Over 100 of
these have been put in as exhibits or otherwise referred to, during
these trials. I do not refer particularly to many of these, but notice
that as early as 1869, and before the making of the Government
drains, the defendants by by-law No. 193, provided for the deepen-
ing of Flook’s drain. 'This then proved to be, and always has been,
a great feeder to Raleigh Plains drain. In 1870 the defendants
provided for two draifts the ‘‘ Howard '’ and ‘‘ Lewis,”” which com-
menced in the Township ot“Harwieh but terminated in Raleigh and
were taken by defendants to the ‘‘ Flook '’ d¢
to the above and other drainage works, Go
One and Two were made. Number One w
completed in 1873. Passing over what ¥vas done by defendants
during the years from 1870 to 1874, in 1874 and 1875 the Raleigh
Plains drain was deepened and widened. Contemporaneously with
the enlargement of Raleigh Plains drain, and afterwards, work was
continued by defendants which brought largely increased quantities
of water down, and brought it with greater velocitya

an outlet. Then owing
rnment Drains Numbers
commenced in 1870 and

The Doyle drain was made by deepening and widening a creek
in 1876, and in the same year the Moody and Bavin drains were
made. The ‘‘ Mummery '’ was made in 1877. In 1878 the ‘‘ Fer
guson '’ and ‘‘ Lawrie’ drains and the ‘‘ Miller’’ and ‘‘ Dalrymple "’
were widened and deepened. In 1879 the ‘‘ Vail’’ and ‘‘ Four-Rod "’
were widened and deepened, and so on, without further enumerating,
the work was continued down to the commencement of these actions.

During all this time the occupiers of farms along the drained
area owing lands assessed for those new and enlarged and improved
drains, were, as they had a right to do, making new and improving
old farm drains, thus contributing additional water so as to render
improved and larger outlet drains an absolute necessity.

The plaintiffs complain that the defendants did not provide for
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upon what, by their own acts, was rendered necessary to the proper culti-
ith to vation of these lands.

" up- What plaintiff Fewster really complained of is best shewn by
aship what his solicitors wrote to defendants on 4th February, 1886. They
ler a say they are instructed to take proceedings for the flooding of 13,
to be sth concession, Raleigh, etc., and they say: ‘‘You are charged
orth- with opening new drains int({ and putting water into the above
nd 7, mentioned drains (that must mean Government drain Number One)

) the far beyond its capacity and the result is that for years past every
0 be flood overflows the farm and ruins the crops. We seek damages and
‘oun- an injunction to stay you from continuing the overflow or a manda-
0 of mus to compel you to take the gxtra water elsewhere.”’ ¥
ring And again on the 3rd July, 1889, Fewster's solicitors write :
otice “We have written you several times about the drains hereafter
nent mentioned, and lastly, on August 31st, 1887, stating that proceed-
pen- ings were then stayed * * in the expectancy that a drain would
een, be constructed or proper steps taken by you to prevent the flooding
ants of 13, 5th concession,”” etc. * * they have delayed taking pro-
-om- ceedings until now but feeling, etc., * '* we have been instructed
and to proceed at once to compel you to provide some remedy for the
ving damage done to said farm and crops and to seek for a mandamus
bers to compel you to repair your drainage system by deepening and

and widening in particular the drains called the Government drain and
ants the Raleigh Plains drain and others leading into them and to make
¢igh proper outlets for same so as to prevent the flooding of our lands,”
vith ete., etc.

was Richard Fewster was not complaining so much of want of repair

thes of Government Drain Number One, by putting it simply in the same
condition as at first, but he was complaining of their bringing more
‘eek water down, opening new drains and taxing the outlet drains beyond
vere their capacity.
‘er No evidence has been given to shew that if, in the years 1887,
le” '88, ’89, '90, 'g1 or '92 Government Drain Number One or Raleigh
d ! Plains drain had simply been as they were when completed they
ng, would in that condition and state of repair have been sufficient to
ns. have prevented any damage to the plaintiffs.
ned These drains are out of repair and are therefore less efficient.
ved It has been stated by witnesses and it is a fair inference from undis-
ing puted facts that damages have been increased by reason of this want

der of repair, but the main complaint and contention is that the defen-
dants by opening new drains and cleaning out and repairing old
for drains have brought more water down and brought it more quickly,
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and they have done this without in any way providing an outlet or
having regard to the capacity or condition of the outlet drains.

There is no doubt upon the evidence as to what was the con-
dition of affairs as to drainage in the area in question at the time of
the commencement of the Fewster action. This is shewn by the by-
law of defendants provisionally adopted gth June, 1891. The admis-
sion of this as evidence was objected to by Mr. Wilson. It is in my
opinion good evidence. It is an act, a deliberate act, of defendants’
council. Mr. Coad was employed by defendants to make an exam-
ination and report and did so. His report to the council is the
statement of the defendants servant in the course of his employment
and in reference to the subject matter about which he was then *
employed, but even if the by-law is not evidence of the facts stated
in it, these facts are substantially proved otherwise by the evidence
of Mr. Coad, Mr. McGeorge and of others.

Mr. Coad says, and there is plenty of evidence to the same
effect, (1) that Raleigh Plains drain is out of repair, and even if in a
good state of repair at its present size is totally insufficient to carry
the large volume of water imposed upon it by drains having much
greater fall, and whose united cross-section is more than double that
of it; (2) that Government Drain Number Two which enters
Raleigh Plains drain is also much out of repair and is insufficient to

carry waters brought into it through drains of greater fall, and (3
that Jeanette Creek, the common outlet of these two, in its present

condition, forms a very insufficient outlet.

Mr. McGeorge told the defendants by hisfeport to them of 1oth
November, 1887, that ‘‘ the Raleigh Plains drains along the portion
from the Drake. Road to the 12 and 13 side road is much in need of
improvement, as the lands in its vicinity are flooded and damaged
by waters caused to flow from the higher lands in a portion of Ra-
leigh and Harwich which are drained by the Raleigh Plains drain as
an outlet.”” ‘‘The improvement and enlargement of the Raleigh
Plains drain is a pressing necessity, and demands the best attention
of your honorable body, as the land owners in its vicinity are liable
to great loss and inconvenience from the water overflowing its banks
at frequent intervals even during the summer season and caused by
the ever increasing drainage going on in the upper lands.”’

It has been clearly established in the cases before me, as was
admitted by the parties in the case of Williams vs. Raleigh, that
even if both Government Drain Number One and the Raleigh Plains
drain were of the same size rgspecti\'cly as they were when constructed
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let or or enlarged, they would be wholly insufficient to carry off the water
now brought down to them.
The cause of the increased quantity of water I have stated above.

con-
The evidence is so voluminous as to the construction of other drains

me of
that I do not stop to further particularize.

The defendants say that they have not constructed any drains,
that creeks have been deepened. I do not think any distinction
should be drawn between deepening a creek, so called, so that more
water will flow down it than would naturally flow, and making a
ditch to take water from a higher point to a lower. By the
deepening more water is brought down, and it is brought down with

e })\
dmis-
n my
lants
xam-
S the

ment
then greater speed. It is to all intents and purposes a new drain although

tated made in the low ground, in what is called a “ run’’ or creek. These
creeks are not creeks with well defined banks, creeks that are the
natural outlet for the water in such quantities as these ‘' creeks’’

lence

carry, after drainage work is done upon them.

[ find and so report that each of these drains, namely : Govern-
ment Drain Number One, Government Drain Number Two and Ra-
leigh Plains drain is out of repair, and has been since 1886, and that

same
[ina
carry
nuch
that
nters
nt to
L (3)

gsent

these drains have not since then nor has any of them been main-
tained and kept in repair by the defendants, although some work has
been done in the way of cleaning out and repair.

[ am not able to say upon the evidence and I do not say that
any damage would have resulted to the plaintiffs, or any of them, by
reason of want of repair of these three drains, if no more water had
been brought to them than when these drains were originally con-

l(.'m structed, or as to the Raleigh Plains drain, than when enlarged and im-
m””_ proved in 1875. I find and so report that by reason of the increased
d of quantities of water brought by the defendants to Government Drain
aged Number One and to the Raleigh Plains drain, these drains did over-

"Ra-
in as

flow and did damage the crops on adjacent lands, and these
: drains would overflow in times of freshet even if these drains had
C{Kh been of their original size and condition and that owing to the re-
FE‘}‘;” duced capacity of these drains and of Government Drain Number
lable
anks
d |)_\'

Two by reason of their being out of repair they overflowed sooner
and the water remained longer upon adjacent lands to the great dam-
age of the owners.

The judgment of the Privy Council on the appeal of Raleigh

was against Williams, determines ‘‘ That an action for damages against
that the municipality lies at the suit of any person who can show that he
ains sustained injury from the non-performance of the statutory duty”

cted of preserving, maintaining and keeping in repair, drainage works
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within its own limits, whether the work is a work constructed by
the municipality or under the Government Drain Act, and that i
order to maintain such an action for damages it is not necessary that
any previous notice in writing be given. That judgment also decides
that the municipality is liable, although not in an action but by
arbitration, for any damage ‘‘ necessarily resulting from the excer-
cise of the statutory powers of the municipality and for any damages
done in the construction of drainage works or consequent thereon.”

I think these cases, except as hereafter stated, must follow
Williams vs. Raleigh. The facts are very similar. As to the lands
east of that drain, no such difference exists as can relieve the defen-
dants from liability. In Williams vs. Raleigh a good deal of stress was
laid upon the fact that the embankment on the western side of
Government Drain Number One was allowed to get out of repair,
and it is said in Fewster’s case the more that embankment was out
of repair the better for Fewster, That is true, but there seems to
have been plenty of water for all that, and it came upon Fewster by
coming from the south. All the outlet drains being surcharged, his
land was overflowed by reason of the excessive quantity of water
brought down, without Government Drain Number One or Raleigh
Plains Drain being of sufficient size or in sufficient repair to carry it off.

I can adopt the language of the referee, quoted in Williams vs.
Raleigh, as todrain Number One. 'The bad condition of Number Two
and the Raleigh Plains drain was so clearly established before me that
my finding is the same in regard to these. In that case their Lordships

L]
say : ‘‘So far, therefore, as relates to the damage occasioned by the

overflow which might have been prevented, if Government drain and
its embankments had been preserved, maintained and kept in repair,
their Lordships are of opinion that the plaintiffs are entitled to main-
tain the action, and they do not think that this right is prejudiced or
affected by the fact that the municipality have poured into Govern-
ment Drain Number One excessive quantities of water by means of
other drains constructed under by-laws duly passed. It may be, and
perhaps it ought to be, inferred from the referee’s report that there
was at times some oveflow from the latter cause which, even if the
drain and embankment had been preserved, maintained and kept in
repair, would not have been prevented, but this, in their Lordships’
opinion, can make no difference as to the duty of the corporation to
keep the drain in such a state as to carry off in relief of plaintiff's
land, all the water which it was capable of carrying off, nor as to
the plaintiff’s remedy by action for the damage which was caused ( ;1s‘i\
the report expressly finds) by the non-performance of that duty.”
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I am of opinion, and so report, that some of the damage com-
plained of resulted directly from the want of repair of Government
Drains Numbers One and Two and the Raleigh Plains drain. The
first water that flowed upon the lands of these plaintiffs to their
damage, flowed there by reason of the want of repair of these three
drains. But the defendants say, admitting this, we are excused up-
on two grounds : 1st. We are excused altogether, because if these
drains had been in perfect repair the drains by which plaintiffs were
damaged were of so exceptional a character that the damage may be
considered as an ‘‘ Act of God '’ ; and, 2nd, we are excused to the
extent of having a defence to the action and of compelling plaintiffs
to seek compensation under section 591 of the Act, by the fact that
all the damage would have resulted to the plaintiffs by the waters
lawfully brought down, even if these drains had been in a perfect
state of repair.

As to the first assuming that what is necessary to constitute an
excuse within the meaning of ‘‘ Act of God,’’ is only that the freshet
should be extraordinary, and such as could not reasonably be antici-
pated, I do not think, upon the evidence, all the freshets come with-
in that description. Some do; and I have considered these, and al-
though I have considered these and will refer to such, is that an ex-
cuse in the face of the neglect by the defendants of their statutory
duty ?

As to the second, I deal with it later, merely mentioning here,
that I do not think the evidence establishes that all the damage
would in any event have resulted to the plaintiffs. In these cases
the defendants say, even if we are responsible for the first few inches
of waters that overflow by reason of these three drains being out of
repair we are not responsible for the large quantity in excess that
afterwards came down,

Upon these points I refer to Nitro Phosphite Co. vs. London
and St. Katharine Dock Co., 9 Ch’y Div. 503. In that case defen-
dant’s duty was to maintain a sea wall four feet high. They neglected
their duty. But the water which overflowed the plaintiff’s premises
rose to the height of four feet five inches. At page 518 Mr. Justice
‘“The defendants say we are exonerated from the five

Fry, says :
How do the plaintiffs meet that ?

inches of rise above the four feet.
They say you are relying upon the ‘‘ Act of God '’ and no man who
has a duty cast upon him, and who does not perform that duty, can
rely upon the ‘“ Act of God’’ as any excuse at all. It is a condition
precedent to pleading the ‘‘ Act of God,"’ or getting the benefit of the
“Act of God,” that you who seek the benefit of it shall have done

\
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everything which it is your duty to do.”” Now there is, it seems to
me, great force in that contention and for this reason : that if the
defendants had done their duty the exact experiment would have
been tried which was requisite in order to see what damage would
have followed to the plaintiffs from the ‘‘ Act of God '’ whereas the
defendants by not doing their duty, have, if they are right, compelled
the court to try a much more difficult question, viz. : What would
have been the result of an experiment which they did not choose to
try ?

In the one case the question would have been, what has actually
happened ? ’/J In the other case it is : What would have happened in a
state of cirtumstances different from that which actually existed?
And I neefl hardly say that the second is a much more difficult
question to answer than the first.

I also cite from the judgment of Lord Justice James, in Appeal
page 527 : ‘' And moreover long before the tide rose even to four
feet, it began to flow over towards and into the plgintiff’s works;
and of course the defendants cannot escape their damage so oc-
casioned because the tide afterwards went on swelling and swelling,
even if it could be shewn that the same damage would have been occas-
ioned by that additional height of water, if the banks of the defen-
dants had been in proper condition. They had been guilty of neglect
and had done damage before that extra height had been reached and
their liability to the plaintiffs was complete when the damage was
done. But however it was further suggested that the whole damage
was not due to the defendants neglect and that as there was a tide
supposed to be four feet five inches, that tide might have occasioned,
and it is contended, by the defendants, did occasion a substantial
and ascertainable portion of the plaintiffs damage. No doubt if the
court can see on the whole evidence that there was a substantial and
ascertainable portion of the damage fairly to be attributed solely to
the excess of the tide above the proper height which it was the duty
of the defendants to maintain occuring after the excess had occurred
and which would have happened if the defendants had done their
duty, then there ought to be a proper deduction in that respect.”’

It is difficult in this case to see how any substantial and ascer-
tainable portion of the damage fairly to be attributed solely to the
excess of the waters beyond what would have been taken care of,
had those three drains been properly maintained. As the defendants
have neglected their duty the burden of proof is upon them to shew,
beyond a reasonable doubt, that if they had done their duty the same

damages would have resulted to the plaintiffs. I do not think these
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\
defendants have discharged that burthen and I think plaintiffs are
entitled to recover.

Jut further, and upon the other contentions of plaintiffs, I think
it may fairly be assumed that Government Drain Number One and
Raleigh Plains drain were orginally designed to carry away all the
water from the drainage area to the south and east of these drains in
the Township of Raleigh, and if so, then the work of deepening,
widening and extending these was a work of maintenance and repair
within the meaning of the statute and the defendants have neglected
the statutory duty imposed upon them, and the plaintiffs are entitled
to maintain this action by reason of this neglect. The weight of
evidence is that no substantial benefit would result from any deepen-
ing or widening of Government Drain Number One.

There is evidence that Number One was never sufficient, that it
never was a practical means of draining as the water should not have
been taken to the north l)ut\q‘thc west by Raleigh Plains drain,
and that no more money should™he spent in repairs upon it ; that
Governiment Drain Number T'wo was also a mistake. I think the evi-
dence as to these two drains amounts to, this : that they were neyver
worth their cost, and that for the same money or less, more effective
drainage could have been had by enlarging the old Raleigh Plains
drain and improving its outlet, but the weight of evidence is that
these two drains did, at the outset, some good work in relief of
adjacent lands, and that Number One did for years actually benefit
this land of Fewster’s.

The weight of evidence as to the Raleigh Plans drain is that
defendants could so improve it at its outlet as to give to land owners
the relief they ask and to which they are entitled.

In the case of Geddis vs. Bann, Reservoir proprietors, 3 Appeal
cases, 430, Lord Blackburn says: ‘‘It is now thoroughly well
established that no action will lie for doing that which the legisla-
ture has authorized if it be done without negligence, although it
does occasion damage to anyone, but an action does lie for doing
that which the legislature has authorized if it be done negligently,
and I think if, by a reasonable exercise of the powers either given by
statute to the promoters or which they have at common law, the
damage could be prevented, it is within this rule: ‘ Neligence' not
to make such reasonable exercise of its powers."’

The defendants could, as it seems to me,
exercise of the powers given them by sections 583, 585 and 586 so
have deepened, widened and extended Raleigh Plains drain as to
have prevented some of the damage which plaintiffs have sustained.

‘e

by a reasonable
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The case was cited and followed in Northwood vs. Raleigh 3, O, R,
347, and I refer to the judgment of the Chancellor, pages 357, 338
and 359.

Mr. Northwood was the owner of lot 6 in the 4th corcession of
defendant township, and the three drains now considered were con.
sidered and discussed in that case. 'The facts in evidence in these
cases were to a considerable extent brought out in Northwood vs,
Raleigh. See Malott vs. Mersea, 9 O. R. 611.

These cases seem to me clearly distinguishable from Danard vs,
Chatham, 24, U. C. C. P. 590 which was cited by counsel for defen-
dants. '

Mr. Wilson cites the case of Oliver vs. Horsham ILocal Board
and Thompson vs. Brighton Corporation, g R. (1894) as an authority
for the defendants, that there is no liability here for what is com-
plained of.

I have carefully read the judgment of Lord Justice A. L. Smith
in these cases, and it seems to me these cases can only possibly apply
to the present cases if it shall be held, 1st, that plaintiffs are not
entitled to recover because no damages have been shewn to have re-
sulted from neglect or repair, and that omitting to deepen and widen
and extend is not neglect to repair, and, 2nd, that the damages
plaintiffs have from time to time sustained are not damages to their
property consequent on the construction of drainage works within
the meaning of section 591.

The defendants in the cases cited occupied the position of
‘ Sewer authority’ and ‘ Road authority’. The gratings over which
the horses stumbled had been put in by defendants as ‘Sewer
authority * and had been inserted and were in good order and con-
dition. The road around the gratings had been worn away, in con-
sequence of which the gratings projected and formed a stumbling
block.

It was the duty of the defendants as road authority to repair the
roads and that duty had been neglected. The judgment in these
cases was in favor of the defendants because in England there is no
liability on the part of surveyor of highways for damages, and no
action will lie for damages for injuries received by reason of highway
being out of repair: ‘‘ His sole remedy is by indictment against the
parish which has made default, or he may proceed against the sur-
veyor under section 94 of the Highway Act for penalties.”” Dam-
ages he can recover against no one if his injury be caused by reason

of mere non-repair.

Plaintiff could not' recover against defendants as ‘ Sewer author-
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ity ' because as such they had done no wrong, been guilty of no neg-
ligence, and heé could not recover against thém as ‘ Highway author-

ity because as the law is there, there is no liability for damages, no
matter how much they may neglect their duty.
In this case the defendants do not occupy a dual position. They

jion of

‘€ con-
these are charged with a duty and are liable if they neglect that duty and
od vs, damage results. If not guilty of negligence the same defendants

must make compensation to persons whose property suffers damage

rd vs, consequent upon the legal acts of defendants in the construction of
defen- drainage works.

Beyond question, without any drainage works some water would

Board have come from Harwich upon Raleigh. The defendants would not

hority be responsible for water naturally so flowing. This is a question of

g the operation of the drainage clauses of the Municipal Act. In the

view I take of it, the defendants in the early history of their town-

Smith ship availed themselves of these clauses to do work for the benefit

com-

apply and at the expense of certain lands, and having done this they are
e not bound to maintain and keep in repair the drains made, and the law
e re- having regard to altered circumstances says plainly what shall be
widen deemed work of repair.

[ have not seen the full report of the decision of Mr. Justice

nages
their Rose in Bell vs. Township of Brooke, but from a short note of it as
rithin reported in 30 C. L. J. 361, he held, 7nfer alia, that defendants were

liable : ‘“ For neglect of duty in not keeping the townline in repair,
m of that is for not deepening, extending and widening it sufficiently to
vhich carry off the water which was brought down to the townline drain.”’
Jewer [t was argued very strongly on behalf of defendants that all

con- ('\ damages that happened to plaintiffs, or any of them, would have
con- happened anyway. Assuming for the sake of argument that the de-
bling fendants have been guilty of negligence, that they have not kept

Number One and Raleigh Plains drains in repair, even if they had

r the \ not been guilty of such negligence, and if these drains had been in
these \\;mul repair, the plaintiffs would, under the circumstances, have

is no stffered just as much, and so defendants cannot be liable. As stated
d no before I do not think the evidence goes so far as to show that the
wav plaintiffs would have suffered just the same even if defendants had

t the not been guilty of negligence.

sur- The judgment of the Supreme Court of Canada in the recent
)am- case of Hiles vs. Ellice is authority that the jurisdiction of the
‘ason referee when the matter is before him, either by transfer under sec-

tion 19, or reference under section 11 of the Drainage Trials Act,
‘hor- 1891, is such that he may deal with the claims whether for damages
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by reason of the non-performance of the statutory duty or for such
damages as are contemplated by section 591.

If the plaintiffs are r.ot entitled to recover for neglect by defen-
dants of the statutory duty, and if it shall be held that deepening,
widening and extending Raleigh Plains drain is not a work of keep-
ing in repair within the meaning of the statute, then I think the
plaintiffs should be entitled to recover as compensation for damages

some fri
they dic
[mx\'ing

As
to stanc

[ c
p F " tribute
sustained consequent upon the construction of drainage works, and -
the sur
Creek,
flows w

the amount I find as hereinafter stated, or as stated in the reports in
the other cases, is the amount to each, to which the plaintiffs are
respectively entitled under section 591.

As to damages generally, I have no hesitation whatever in say-
ing that the estimate on the part of all the plaintiffs has been much
too high. Having suffered to some extent they have seemed anxious
to put all the actual loss and some imiginary loss upon the defend-
ants. The best of farmers upon the best of farms must often be con-

have ta
distingn
damage
plaintif
g are, ant
tent with only partial crops, or must lose entirely the crop from some PR
particular sowing. ‘It is often too wet and sometimes too dry. oot
that th
age are
able to
of the

leading

Sometimes the sowing was too early and sometimes too late for the
particular year, and all this without any negligence on the part of
anyone or blame to any person for the loss or shortage.

I have endeavored as far as possible, in looking at the evidénce
as to the particular years, to disallow any claim on the part of any
plaintiff, unless the loss is clearly attributable to the fault of the de

< s o F or eithe
fendsnts. I have endeavored to eliminate from the claim any loss,

about 1
drains,
Si

that, in my opinion, resulted from causes for which the defendants
are not responsible. I confess to the greatest possible difficulty in
determining the amount of damages. There is no way of measur-
ing it with anything like mathematical gccuracy. I do not refer to
the rules that should govern in measuring the damage, but to the

be exp
from e

difficulty, even on the part of the witnesses called, in determining ]]:Y_:\(‘:l
whether or not the damages claimed were occasioned by the act or townsl
default of defendants. It is not the case at all of simple ascertain- thede
ing all the damage, it is ascertaining as one best can the damage for vatlon
which defendants are liable on land that is uncertain and precarious require
as ln' (“r()ps. . ‘ . - tonal !
I'hese lands are all reclaimed lands, brought into a state of culti- tall &s
vation from their natural state of being covered with water some T

times to the depth of 18 inches or two feet ; lands that by artificial
drainage have increased in value from $2 and $3 an acre to $40 or

outlet
outlet

$50 an acre. The owners of all these lands must know that they brougl

are even yet more or less uncertain and they take their chances as to mav b

16
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such some freshets against which defendants could not provide even if
lef they did all that plaintiffs say they ought to' do in the way of im-
L‘.tm. proving and enlarging the outlet of Raleigh Plains drain.

]}IHK' As to the ‘ Fewster ’ land, there is evidence that the water used
]_M':?])' to stand on it from 6 inches to two feet deep.

< the

[ cannot say that the water from ‘ Indian Creek’ did not con-

nage . 0o . . . '
ges tribute to the damage of Fewster. I think it did contribute to some

and . e . . ;
extent, and, in my opinion, defendants are in no way responsible for
r‘l‘\ n the surface water which, in times of freshet, is collected into Indian
e Creek, and part of which, from about the line between 20 and 21,
flows westerly down to this lot; and in my estimate of damages I
say-

nuch
Kit)ux'

have taken this into consideration and so far as I have been able to
distinguish I have not allowed against the defendants anything for

damages done by Indian Creek water. If, as a matter of law, the
fend- plaintiffs are not entitled to recover in the actions, as I think they
»wmr are, and if they are not entitled to recover compensation, unless it can
'\:;:\X'U be ascertained just how much damage has been sustained by the con-

r the
rt of

struction or improvement of each drain of the many new drains, so
that the damages can be assessed against the particular limited drain
age area, then there can be no recovery before me, because I am un-
able to say upon the evidence, and the plaintiffs did not, nor did any
lence of the witnessess, pretend to be able to say that any particular drain,
any

de

leading to these drains Numbers One and T'wo and Raleigh Plains drain
" or either of them, could be charged. It was the general result brought
loss, about by non-repair and over-charging, without improving outlet
l\:m.t\ drains, that was complained of.
7 in

isur
r to

the
ning

Situated as the Township of Raleigh is, that township cannot
be expected to provide such complete drainage as will insure a crop
from every farm each year. The evidence is that no matter how
large the outlet for Raleigh Plains drain may be made, and no matter
how much these outlet drains may be enlarged and improved by the
't or . . o2 &
) township at any reasonable cost that the township can provide for,
tamn ’
2 for

’i<)ll\

there will be freshets that will more or less interfere with the culti-
vation of some parts of these low-lying farms. The township is not
required to provide, and I think it cannot provide, against such excep-

1t tional freshets as the cloud-burst of 18go or such an exceptional rain-
ulti-

ome

fall as more than once has occurred within the last eight years.

A The township is, in my opinion, bound to widen and extend the
icial outlet of the Raleigh Plains drain, and to .kCL‘l) that and the other
" or outlet drain in such repair that they will carry away.the water now
they brought to them, by the ordinary freshets, and by the rainfall that

IS to o 2 .
may be fairly looked for each year ; and because the defendants have

106
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not done this, I think they are liable for such damages as the plain-
tiffs have sustained by reason thereof.
I assess the damages of Richard Fewster, for which the plaintiffs
are entitled to recover against the defendants, at the sum of five IN THE!
hundred and ninety seven dollars ; and I report, order and direct that i
judgment be entered for plaintiffs for said sum and costs of action and DAY
of the reference. The reference in this case shall be considered as a Report
trial of five days and the costs shall be taxed accordingly and I direct
that the sum of $25 be paid in stamps to be fixed by plaintiffs Barvbon
to this my report and be paid for by defendants and that the sum be reeve
included in the costs of plaintiffs to be taxed against the defendants. ‘r’::'\:
I direct that the costs be taxed by the Clerk of the County reeve
Court of the County of Kent. 'l;"l’:
I have held over my decision for some time pending the appeal It is opes
of the Township of Harwich against the defendant township, but as ‘l::“‘
the parties are entitled to the report so that they can take what action The onu
they deem neccssary, I do not feel at liberty to hold it longer. Con- :‘l‘nl(l\”
sidering the attempts which the defendants have made, and are now " defin
making in good faith to provide a remedy for what is complained of, _ A
I do not think any order should be made now for an injunction or a Febru
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MALAHIDE VS. DEREHAM.

MALAHIDE »zs. DEREHAM.

IN THE MATTER OF THE BEAR CREEK DRAIN IN THE TOWNSHIP OF DEREHAM, COUNTY OF
OXFORD, AND IN THE APPEAL BY THE TOWNSHIP OF MALAHIDE FROM THE REPORT, PLANS,
\w-:uru.\rn.\’s, ASSESSMENTS, AND ESTIMATES OF F. J. URE, ESQUIRE, DATED THE 18TH

>

DAY OF SEPTEMBER, A. D. 1804.

\
Report of Engineer—Service—By-law— Notice of Appeal—Adoption of
Service—Oultlet, Section 63, Sub-section 2 (a)— Petition.

Service of report, plans, etc., upon the clerk of an adjoining municipality, instead of upon the
reeve, though unauthorized by by-law or resolution of the council of the initiating munici-
pality, was held a sufficient compliance with section 61. Notice of appeal signed by the
feeve and clerk of the appealing municipality was served upon the clerk (instead of the
reeve) of the initiating municipality who reported the service to his council. The notice
being acted upon and no objection made to the mode of service till the hearing of the
appeal it was held to be a sufficient compliance with section 63

It is open to the appealing municipality to object to the sufficiency of the outlet provided by
the engineer where the assessment against it exceeds the estimated cost of the work in the
initiating municipality

The onus is upon the initiating municipality to shew its legal right to assess lands in another
municipality and where the petition was not signed by a majority of owners of lands in the
initiating township to be benefited, the petition was declared invalid.. The petition must
define the area proposed to be drained. The township served with report, plans, etc., can-
not ignore them, though no by-law has been passed for doing the proposed work

February 14th, 1895. B. M. BrrrToN, Q. C., Referee.

Pursuant to an appointment made by me this case came on for
trial and hearing on Tuesdav, the 29th day of January, A. D. 1895,
at the Town Hall in the Town of Aylmer.

A. H. Backhouse, Esq., appeared for appellant, and J. B. Ran-
kin, Esq., appeared for respondent.

The case was continued on the 3oth day of January, A. D. 1895,
and at the close of the argument, I reserved my decision. Having
considered the evidence and the arguments of counsel, I now decide
and give the reasons for my decision and make this my report :

A petition dated 24th day of July, 1894, signed by six land-
owners was presented to the Municipal Council of the Township of
Dereham. This petition states that the petitioners are desirous of
having a certain ditch or drain cut through certain lands mentioned,
and asks that the Council of the Township of Dereham have a survey

of the proposed drain and plans and specifications made with esti-

mates of the proposed work to be done under the provisions of the
Municipal Drainage Act.

The Township of Dereham employed F. J. Ure, C. E., and he
completed his report, plans, specifications, assessments and estimates,
which were duly filed with the clerk of that township. The report
is dated 18th September, 1894, and was received and filed by the
Clerk of Dereham on the 2oth September. Without waiting for a
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meeting of the council, the Clerk of Dereham served the Clerk of port,
Malahide and the Clerk of South Dorchester with a copy of the or ¢
report, plans, etc. Male
There was at first some dispute as to the date of this service up- - actec
on the Clerk of Malahide, but I find as a fact that the service was of b
matle on the 27th day of September, A. D. 1894. was
Notice of appeal was served by the Township of Malahide. upot
This notice was served by the Clerk of Malahide upon the Clerk of no a
Dereham on the 25th October. give
The notice of appeal pursuant to section 63 of ‘‘ The Drainage cler}
Act 1894 "' was also on the same day served upon the Reeve of the befo
Township of South Dorchester. deci
Objection was taken by Mr. Rankin, for the respondent, to the mat!
appeal and to my jurisdiction on the following grounds : witl
ist. That sthe report, plans, specifications, assessments and
estimates of the engineer were not served ‘‘ by the Council of Dere-
ham,”” but only by the clerk. The council did not order it. The
Council of Dereham has not yet passed any by-law, and so far there
is no reason for an appeal ;

raist
asse
deci
. juri
2nd. That the report and other papers were served upon the Tovw
Clerk of Malahide, and not upon the reeve ; and

ard. That the notice of appeal by Malahide was served upon the
Clerk of Dereham, and not upon the the reeve ; and

4th. That the copy of the notice of appeal with the affidavit of
service upon the reeve was not filed with the Clerk of the County
Court of the County of Oxford, as required by section g1.

When the report, plans, etc., were served upon the Clerk of
Malahide he brought the matter before his council. The reeve got ‘_'m;
ini
The

€X]

tion
cart

und

these papers and the council acted upon them, and the reeve as well
as the clerk signed the notice of appeal, in which it is stated that the
Municipality of the Township of Malahide has been served by the
Municipality of the Township of Dereham. For this reason, and for
the,reasons given by me in dealing with the other objections, I am of Ma
opinion, and so decide, that the Township of Dereham cannot now leg:
complain of their own failure to literally comply with the requirement
of section 61. “That section has been substantially complied with. be ¢
At the meeting of the Council bf Dereham-on the first Monday per
in October, the clerk of that township reported the service upon .the
Malahide, and South Dorchester. : ber
At the meeting of that council on the first Monday in November It
the clerk reported service of notice of appeal by Malahide. No ob- ma
jection was taken to that service. No notice was given to Malahide
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that there was anything irregular either as to the service of the re-
port, plans, specifications, etc., or that any objection would be taken,
or could be taken to the service or filing of the notice of appeal by
Malahide. The service upon the Clerk of Dereham was adopted and
acted upon by that township going on to have the appeal disposed
of by the referee. 'The appointment pursuant to the notice of appeal
was taken out at the instance of the Township of Dereham and served
upon Malahide for the hearing of the matter by the referee ; and as
no application was made to set aside notice of appeal, and no notice
given that objection would be taken to the service being upon the
clerk instead of the reeve ; and as the notice of appeal was actually
before the Reeve and Council of Dereham ; I am of opinion and so
decide and report that I have jurisdiction to hear and dispose of the
matter. Sections 61, 63 and 91 have been substantially complied
with.

A great many questioys, and some of them difficult, have been

raised by the appellantg’ township against the engineer’'s report,

assessment, etc., but/it seems to me that the matter should be
decided by determinifig as to the validity of the petition and as to
jurisdiction of Derehdm to pass any by-law for assessing lands in the
Townhip of Malahidg based upon this petition and upon the report

and assessment now appealed from.

This question comes at once to the front, as one of the objec-
tions stated in the notice of appeal is that the proposed drain is not
carried to a proper outlet.

That objection is open to the appellant township in this case
under Sec. 63, sub-section 2, A., as here the assessment against the
appealing township-exceeds the estimated cost of the work in the
initiating township. The assessment against Malahide is $529.60.
The estimated cost of the work in Dereham, exclusive of preliminary
expenses, is $490.

When the Township of Dergham undertakes to assess lands in
Malahide the onus is upon Dereham, of showing very clearly the
legal right to do so.

The petition to that township in this case does not purport to
be signed by the majority in number of the resident and non-resident
persons (exclusive of farmers' sons not actual owners) as shewn by
.the last revised assessment roll to be the owners of the lands to be
benefited in any described area within the Township of Dereham.
It was not shewn that the petition was in fact so signed by such
majority. ‘The assessment roll was not produced.
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so signed.

The report shows eleven owners of lands in the Township of

Dereham to be benefited by the proposed drainage work.

There are 13 parcels, but four of these parcels are down to two
owners, leaving 11. The petition therefore required six of these,
but it has only four. There are six names to the petition but two
of these names are not owners of any of the lands to be benefited in
Dereham. They are owners of lands in Malahide, but in no way
help to make this petition valid under section 3 of the Drainage Act.

Again the petition is not for the draining of any area described
in the petition. Itis simply a petition for the survey of a proposed
drain which the petitioners want, and to have plans and gpecifications
with estimates of the proposed work to be done under the provisions
of the Municipal Drainage Act, the drain to commence at the south
one-half of lot 28, in the 11th concession of Dereham, to cross certain
lots in Dereham, to enter Malahide and cross certain lots in that town-
ship and to terminate in the Catfish Marsh drain in the Township of
Malahide. This is not for the drainage of any particular area in
Dereham. Itis something persons in Dereham and Malahide wish to
have done, but it does not give authority to Dereham to have it done
and assess lands in other townships for its cost.

It is true the Township of Dereham has not passed a by-law for
doing the proposed work, but that township has-not in any way
expressed an intention of not proceeding with the work. The Town-
ship of Malahide could not ignore the service upon theém of the re-
ports, plans, etc.

That report if allowed to stand could be acted upon, and if acted
\ upon, by Dereham, and if Ill}\\'it\\' of the law is correct, that township
|Would be liable for damages) if any, at the instance of any person
m'ho.sc lands, without the condent of such person, would be flooded
/by reason of the construction (& this drain.

I must allow this appeal and set aside the report appealed from,
so far as said report can be the basis of any by-law to be passed by
“\.the Township of Dereham adopting the same and ordering the con-
struction of the drai'nage work as therein indicated and set forth to
be paid for by any assessment upon and lands in Malahide ; and by
virtue of the powers vested in me as referee I report and determine
that the said petition filed ,is invalid.

I allow the appeal with costs. " I order and direct that the costs
of the Township of Malahide be paid by the Township of Dereham

Looking at what is in evidence before me, this petition was not
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to the Township of Malahide. And that such costs shall be taxéd by
the Clerk of the County Court of the County of Oxford. §

I order and direct that the trial shall be considered as a trial of
two days and that the sum of eight dbllars in stamps be affixed to
this my report, to be paid for by the Township of Dereham, and if :
affixed by the Township of Malahide the amotint thereof shall be in-
cluded in the cost of that township to be taxed against the Township
of Nereham and be paid to said Township of Dereham.

IN THE HIGH COURT OF JUSTICE, CHANCERY
DIVISION.

TINDELL VS. THE TOWNSHIP OF ELLICE.

Admissions—Section 585, Municipal Act—By-law— Want of Registra-
tion—Negligence—Section 591, Municipal Act—Acceptance of Com-
pensation—Purchase with Knowledge—Assessment of Damages— &
Section 483, Municipal Act, 55 Vic. ch. 57, sec. 2—Amendments—

Disposition of Costs.
An admission contained in a statement of defence must be taken as a whole, A municipality

is authorized under section 585 of the Municipal Act to improve a drain though the work TEY
The omission to register, as required by section b

extends into an adjoining municipality
of the Municipal Act, does not make invalid a by-law otherwise valid. If by-law is
but upon a

1lid defendants are not liable in an action as tort feasors or for negligence,
reference of the action the referee has most ample powers to deal with the case as one for iy
Where plaintifi's predecessor in title accepted a sum in ; h

compensation under section 591
full compensation for all damage that might result from the construction of a drain, the
plaintiff, who purchased with full knowledge of all the facts, cannot recover. The plaintiff
Section 483 of the Municipal Act does

is entitled to have his damage assessed once for all
not apply to claims under section 591, and if it did apply the issue of a writ may be treated
In order to comply with section 2, ch

15 a claim within the meaning of said section 483
it was ordered upon delivery of judgment that the claim be then filed with the
The referee has power to permit an amendment enabling
The plain-

55 Vie
proper County Court Clerk
plaintiff to claim for damages sustained since the commencement of the action
where he should have proceeded by filing a notice under

tiff having brought an action
section 5 of the Drainage Trials Act, 1891,

April 2nd, 1895. B. M. Brrrron, Q. C., Referee.

was ordered to pay the costs of the action Ll

The writ was issued in this case on the sth day of May, A. D.
1893, and after issue joined the action and all questions arising therein
were transfered to me by the Honorable Mr. Justice McMahon by
order dated the 4th day of October, A. D. 1893.

Pursuant to my appointment the case came on for trial and was
tried and heard by me at the City of Stratford on the 24¢h, 25th, 26th,
27th, 2g9th and 3oth days of October, 1894, the same being tried with




248 TINDELL VS. TOWNSHIP OF ELLICE. )

other cases against the same defendants, certain parts of the evidence along the
being applicable to the different cases. of Elma

J. P. Maybee, Esq., appeared for the plaintiff, and M. Wilson, the by-la
Esq., Q. C., and E. Sidney Smith, Esq., Q. C., appeared for the to pass i
defendants. Cou

| At the close of the plaintiff’s case the defendants’ cetnsel ob- as made
jeqted that the action’¢ould not be maintained, ;mfl I then gave my tiff's act!
decision as follows : The plaintiff in his statement of claim sets out Ast

certain facts to show that he is in a position to recover damages from the obje
the defendants for their negligence, and he claims against the defen- The
dants as fort feasors. ence to t

For the purpose of this decision all the recitals or preliminary As !
allegations may be taken as proved. dants ob

The plaintiff alleges that defendants on the 18th day of May, work co
1885, passed by-law No. 198 providing for the construction of the of claim,
Ellice drain ; that they did the work contemplated by this by-law drain, c
that is, they made the drain. Plai

For reasons set out in the statement of claim it is contended paragraj
that this by-law is invalid and that defendants were trespassers dants.
in constructing this work. It is further contended that the defend [ dc
ants 'did not, by this drain, go to a proper outlet for the waters plaintiff
brought down by it, and so the defendants, in the construction of =5~ negliger
the drain, are guilty of negligence. The

The plaintiff alleges that after the first drain"was completed, the defenda
defendants, on the fourth of August, 1890, provisionally passed by-law the wor
No. 265, and that, after the passing of that by-law, there were obtain stances,
ed in certain suits, mandatory injunctions against the defendants, work de
compelling the defendants to take the water off the lands of the plain justifica
tiffs in these suits, viz., William Taylor and William Caxon, and to tiff had
carry these waters to a proper outlet,and afterwards the defendants fin proved 1
ally passed by-law No. 265, for doing this, and after passing this by or office
law the defendants did the work, that is, made the Ellice outlet or been ob
Ellice extension drain. [n

The plaintiff alleges that this by-law is illegal, and that the de- corpora
fendants, in doing the work provided for by it, are trespassers, tion dra

and that defendants are guilty of negligence in improperly locating authori
all their drainage works in the Township of Elma. cerned |

The plaintiff alleges that on the 27th April, 1891, the defen- tiff fails
dants provisionally passed, and afterwards finally passed by-law No. As
278, to provide for improving the Maitland drains in the Township invalid,
of Ellice, and along the townline between the Townships of Ellice of bette
and Elma and between the Townships of Elma and Logan, and by sect
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dence along the allowance for road between lots 25and 26 in the Township
of Elma ; that they did the work provided for by that by-law ; that
ilson the by-law is illegal, the Township of Ellice having no jurisdiction

1 the to pass it ; and that the defendants in doing the work are trespassers.

Counsel for the defendants ask for my ruling now upon the case,
1 ob. as made by the pleadings and evidence and contend that the plain-
€ my tiff's \action must fail.

S out As to by-law No. 198, it is admitted by counszl for plaintiff that
from the objections to it cannot prevail.
efen- The decision in Hiles vs. Ellice in the Supreme Court is in refer-

ence to this by-law. It is valid.
inary As to by-law No. 265, this by-law is not put in. The defen-
dants object that there is no evidence that the defendants did the
May work contemplated by that by-law, and as set out in the statement
[ the of claim. The most that can be said upon the evidence is that the

law drain, called the Ellice outlet drain, was made by some persons.
Plaintiff replies the work is done, and the statement of defence,
nded paragraphs three, four and five, admit that it was done by the defen-

Ssers dants.

fend [ do not think there is such evidence in the case as would enable
aters plaintiff to recover against the defendants as trespassers or for
m of . negligence.

The plaintiff cannot avail himself of any partial admission of the

, the defendants in the statement of defence. It is not an admission that
-law the work was done in any other way, or under any other circum-
ain stances, than as pleaded. T'he admission as to this by-law and the
ints, work done under it must be taken as a whole and the pleading is a

lain justification and defence to any action by the plaintiff. If the plain-
d to tiff had proved contracts by defendants for doing this work, or had
i fin proved the active interference by members of the (cfcml;mts' council,
by or officers of the defendants’ corporation, the defdndants would have
t or been obliged to put in by-law No. 265 to prove their plea.:

[ now rule that there is no evidence that the defendants, as a

de- corporation, did the work connected with the Ellice outlet or exten-
jers, tion drain in any other way, or under any authority, or pretended
ting authority, than as pleaded by them, and, so far as the action is con-
cerned as to matters complained of in regard to this drain, the plain-

fen- tiff fails.
No. As to by-law No. 278, Mr. Maybee contends that this is an
ship invalid, as section 585 only authorizes such a by-law for the purpose

lice of better maintaining a drain after it has been constructed, and that,
and by section 583, it is the duty of every municipality to preserve,
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maintain and keep in repair such a drain within its own limits, and the case
therefore, that Ellice, as to this work, after fully constructed, could the questic
not pass any by-law for doing any work in the Town?lip of Elma The ¢
at the expense of land owners in Elma. > the argum
Mr. Maybee contends that the clear meaning" of section 585 is considered
that it should read as if it said only : ‘“The Council of any of the for.
municipalities whose duty it is to preserve and maintain the said I allo
drain, may,’’ etc. ance with
For tl

concerned,

I think the section is broader than that and means more, for the
following reasons : '

ist. It provides for any case wherein the better to maintain any
drain, etc., or to prevent damage to adjacent lands it shall be deemed
expedient, first, to change the course ; second, to make a new outlet
third, or otherwise improve, extend or alter the drain ; and fourth,
or cover the drain. p

2nd. The municipality, that is, the municipality that constructed
it, or any municipality whose duty it is to preserve and main-
tain it, may, etc.

the «mcstiu
as to both
I find
CT“I“ 111)()!7
§70, and t
of the El
drains are
205. In{
of damage
sideration

3rd. If undertaken, it may be done under the provisions of sec-
tions 569 to 582 inclusive. That includes 575.

Then, it seems to me necessary that the initiating municipality A
should have this power and that the statute intended to give the ‘I}M M\”.t
shares wit
do not th
regard to
This
Tindell, a
paid the s

power.

It is done to prevent damage to adjacent lands ; if damage from
construction, the initiating township is liable, and to prevent liability
and loss, that municipality should have the power given by section
585.

Further, if by-law 265 is valid then by-law 278 isvalid. Hiles vs.
Ellice is authority in favor of by-law 265. accepted 1
might res
drain. T
after the
facts. H

not pay le

I am of opinion that the want of registration does not invalidate
any of these by-laws. A by-law, where there is such informality as
to render it invalid, may for certain purposes be validated by regfs-
tration, but the mere neglect of the plain duty of the clerk to register
as required by section 351 of the’ Municipal Act, will not make in-
valid an otherwise valid by-law. chances a

If by-laws are valid then defendants are not liable in this action, If W
either as fort feasors, or for negligence. See Williams vs. Raleigh, for any d
Privy Council, and Hiles vs. Ellice, Supreme Court. Pecoves.

But while plaintiff cannot recover in an action, I have, according I finc
to Hiles vs. Ellice, Supreme Court, the most ample powers to deal the years
with the case as and for compensation under section 591, so I shall $52, and
hear all the evidence and make all necessary amendments to enable the Ellic

\
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the case to proceed for compensation under section 591. I reserve
the question of costs.

The case then proceeded, and, having heard all the evidence and
the arguments of counsel, I resérved my decision, and now, having
considered the matter, I make my report and give my reason there-
for.

I allow the plaintiff to amend, and to file any claim in accord-
ance with the evidence and with my findings thereon.

For the purpose of finally disposing of this case as far as I am
concerned, so that, in any event, it will not come back to me upon
the question of damages, I assess the plaintiff’'s damages sustained
as to both lots 19 and 20 in the 14th concession of Elma.

[ find, and so report, that the plaintiff sustained damages to his
crops upon said lot 20, for the years1892,1893 and 1894 to the amount of
$70, and that this damage was all consequent upon the ggpstruction
of the Ellice drain and of the outlet or extension therepf, which
drains are really one cgnstructed  under by-laws numbers\g8 and
In finding this amount of damage and also as to the amount
of damages for loss of crops upon said lot 19, I have taken into con-
sideration the exceptional character of the spring freshet of*1892,
and also that during 1892, the plaintiff was only working lot 20 upon
shares with his brother. Although I_have assessed the damages I
lo not think the plaintiff should recover anything for any loss in
regard to said lot 20 or as to the crops grown thereon.

This lot was purchased by the plaintiff from his brother, W. A.
Tindell, and while owned by W. A. Tindell, he, W. A. Tindell, was
paid the sum of $50 by the defendants in full compensation, and he
iccepted that sum in full compensation for any and all damage that
might result from the construction of the Ellice Outlet or Extension
drain. The plaintiff purchased after the construction of this drain,
after the payment mentioned, and with full knowledge of all the
facts. He knew this lot was liable to be overflowed, and if he did
not pay less for it on that account, it was worth less, and he took all his
hances as to any damages and he cannot now complain.

[f W. A. Tindell had not sold he would not be entitled to recover
for any damages upon the facts before me, so this plaintiff cannot
recover,

[ find that §he plaintiff sustained damages to his crops during
the years 1892, 1893 and 1894 upon said lot No. 19 to the amount of
$52, and that this damage was consequent upon the construction of
the Ellice drain and the outlet or extension thereof, and that the
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plaintiff should recovgr from the said Township of Ellice this suy

. terk of the
by way of compensation for such damages. clerk of

i & ra A < amended
In addition to the plaintiff’'s right to recover the sum of §s, s AmMENC
County of 1
At the
was no pov
. e . . . ases :  Ad
the sum of $75 additional for the permanent injury to said lot 1 et
218 In 11‘
question of

In We

-
allowed to

for damages actually sustained for loss of crops, upon said lot 1¢, |
think he is entitled to have his damages assessed once for all, and
that, if he accepts the same in full compensation, he should recover

said sum being the amount determined by me as the amount of com
pensation to the plaintiff for damages to said lot 19, in the construc
tion of said drainage works and consequent thereon, and in ascer
taining said damage I have considered that a part of said lot is acty :
ally damaged by the increased overflow of water upon it, and that s the . 1‘11- b
larger part of the low land of said lot is injuriously affected by The c

: e : i tion is only
reason of its liability to be overflowed and to remain covered with s 1; .
Alter

not only th

in the exel

or a longer period in times of freshet by reason of the con
uction of said drains.

If the plaintiff accepts said sum of $75 in full satisfaction then
mly a que

[ repo
the defend
wwainst thi

he is to recover $127 in all as above stated, but if he declines to ac
cept the said sum of $75 in full satisfaction of any claim that can
hereafter be made by him, as the owner of said lot 19, against the

Township of Ellice, for any damage by reason of the construction :
reference

[ ord«

defendant

of said drains and consequent thereon, then the plaintiff’s claim is
limited to the sum of §52, being for the loss of crops upon lot 19 as

assessed by me. .
tion betor

the said T
thereto, ‘a
of the Mu
[ fur
‘bear their

Lot 19 was not taken into account in the assessment for the
construction of this outlet drain. It could not be assessed for benefit
for, upon the evidence, it was injured, and yet, the Township of
Ellice did not, as they did in the case of lot 20, pay anything for, or
attempt to ascertain the loss or damage that the owner would sus
tain. )
I do not think section 483 of the Municipal Act applies to claims - that
under section 591, but suppose 483 does apply. The first damages " “l:"( :;‘:
ciaimm O
591 of th

I orc

plaintiff complains of are those of 1892. The writ in the action was
issued fifth day of May 1893, and within a year. ‘T'hat writ may be
treated as a claim within the meaning of section 483, and as the action
was pending and was being carried on, there was from time to time ‘}1““‘“ ' h}:i
owns

down to the time of the trial, the claim as at present put forward, only I
on

it was in an action instead of by arbitration. As stated above I shall ’
mentione

of the C¢

allow the statement of claim to be amended and to stand as a claim
under section 591, and lest there should be any difficulty by reason
of the statement of claim being filed with the local registrar, whereas
secgion 2, cap. 57, 55 Vic. requires the claim to be filed with the

o
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Jderk of the.County Court, I now order 