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ORDER OF REFERENCE
(House of Commons)

= Extract from the Votes and Proceedings of the House of Commons, Monday,
March 9th, 1964.

“On motion of Mr. MacNaught, seconded by Miss LaMarch, it was resolved,
—That a Joint Committee of the Senate and House of Commons be appointed
to continue the enquiry into and to report upon the problem of consumer credit,
more particularly but not so as to restrict the generality of the foregoing, to
enquire into and report upon the operation of Canadian legislation in relation
thereto;

That 24 Members of the House of Commons, to be designated by the House
at a later date, be members of the Joint Committee, and that Standing Order
67(1) of the House of Commons be suspended in relation thereto:

That the minutes of proceedings and the evidence received and taken by
the Joint Committee on Consumer Credit at the past Session be referred to the
said Committee and made part of the records thereof;

That the said Committee have power to call for persons, papers and
records and examine witnesses; and to report from time to time and to print
such papers and evidence from day to day as may be ordered by the Committee
and that Standing Order 66 be suspended in relation thereto; and,

That a message be sent to the Senate requesting that House to unite with
this House for the above purpose, and to select, if the Senate deems it advisable,
some of its Members to act on the proposed Joint Committee.”

LEON J. RAYMOND,
Clerk of the House of Commons.

ORDER OF REFERENCE
(Senate)

Extract from the Minutes and Proceedings of the Senate, Wednesday,
March 11th, 1964.

“Pursuant to the Order of the Day, the Senate proceeded to the consider-
ation of the Message from the House of Commons requesting the appointment
of a Joint Committee of the Senate and House of Commons on Consumer
Credit.

The Honourable Senator Connolly, P.C., moved, seconded by the Honour-
able Senator Lambert:

That the Senate do unite with the House of Commons in the appointment
of a Joint Committee of both Houses of Parliament to enquire into and report
upon the problem of consumer credit, more particulary, but not so as to restrict
the generality of the foregoing, to enquire into and report upon the operation of
Canadian legislation in relation thereto:

That twelve Members of the Senate to be designated by the Senate at a
later date be members of the Joint Committee;
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4 JOINT COMMITTEE

That the minutes of proceedings and the evidence received and taken by
the Joint Committee on Consumer Credit at the past Session be referred to the
said Committee and made part of the records thereof;

That the said Committee have powers to call for persons, papers and
records and examine witnesses; and to report from time to time and to print
such papers and evidence from day to day as may be ordered by the Committee;
to sit during sittings and adjournments of the Senate; and

That a Message be sent to the House of Commons to inform that House
accordingly.

After debate, and—
The question being put on the motion, it was—

Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.

ORDER OF REFERENCE
(Senate)

Extract from the Minutes and Proceedings of the Senate, Wednesday,
March 18th, 1964.

“With leave of the Senate,

The Honourable Senator Connolly, P.C., moved, seconded by the Honour-
able Senator Brooks, P.C.,

That the following Senators be appointed to act on behalf of the Senate
on the Joint Committee of the Senate and House of Commons to inquire into
and report upon the problem of Consumer Credit, namely, the Honourable
Senators Bouffard, Croll, Gershaw, Hollett, Irvine, Lang, McGrand, Robertson
(Kenora-Rainy River), Smith (Queens-Shelburne), Stambaugh, Thorvaldson
and Vaillancourt; and

That a Message be sent to the House of Commons to inform that House
accordingly.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.




' CONSUMER CREDIT 5
ORDER OF REFERENCE
(House of Commons)

Extract from the Votes and Proceedings of the House of Commons,
~ Tuesday, March 24th 1964.

“On motion of Mr. Walker, seconded by Mr. Caron, it was ordered,—That
the Members of the House of Commons on the Joint Committee of the Senate
and House of Commons to enquire into and report upon the problem of Con-
sumer Credit be Messrs. Bell, Cashin, Chrétien, Clancy, Coates, Coéte (Lon-
gueuil), Crossman, Deachman, Drouin, Greene, Grégoire, Hales, Jewett (Miss),
Macdonald, Mandziuk, Marcoux, Matte, McCutcheon, Nasserden, Orlikow, Pen-
nell, Ryan, Scott and Vincent; and

That a Message be sent to the Senate to acquaint their Honours thereof.”

LEON J. RAYMOND,
Clerk of the House of Commons.
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MINUTES OF PROCEEDINGS

TUESDAY, June 2, 1964.

Pursuant to adjournment and notice the Special Joint Committee of the
Senate and House of Commons on Consumer Credit met this day at 10.00 a.m.

Present: The Senate: Honourable Senators Croll (Joint Chairman), Ger-
shaw, Hollett, Irvine, McGrand, Stambaugh and Thorvaldson,
and
House of Commons: Messrs. Greene (Joint Chairman), Bell, Chrétien,
Grégoire, Hales, Macdonald, Mandziuk and Orlikow—(15).
In attendance: Mr. John J. Urie, Q.C., Counsel and Mr. Jacques L’Heureux,
C.A., Accountant.

The Committee proceeded to the consideration of the Order of Reference.
The following witness was heard and questioned:
Mr. K. R. MacGregor, Superintendent of Insurance.

At 12.35 p.m. the Committee adjourned until Tuesday, June 9, 1964, at
10.00 a.m.

Attest.
Dale M. Jarvis,
Clerk of the Committee.
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THE SENATE

Special Joint Committee of the Senate and House of Commons
on Consumer Credit

EVIDENCE

OrTawa, Tuesday, June 2, 1964.

The Special Joint Committee of the Senate and House of Commons on
Consumer Credit met this day at 10:00 a.m.

Senator DAvID A. CRoLL and Mr. J. J. GREENE, M.P., Co-Chairmen.

Co-Chairman Senator CROLL: We have a quorum: I will call the meeting
to order.

Let me first put on the record the terms of reference. It was resolved:

That a Joint Committee of the Senate and House of Commons be
appointed to continue the inquiry into and to report upon the problem
of consumer credit, more particularly but not so as to restrict the
generality of the foregoing, to inquire into and report upon the operation
of Canadian legislation in relation thereto;

That 24 Members of the House of Commons, to be designated by
the House at a later date, be members of the Joint Committee, and that
Standing Order 67(1) of the House of Commons be suspended in relation
thereto;

That the minutes of proceedings and the evidence received and
taken by the Joint Committee on Consumer Credit at the past session
be referred to the said committee and made part of the records thereof;

That the said committee have power to call for persons, papers
and records and examine witnesses; and to report from time to time
and to print such papers and evidence from day to day as may be
ordered by the committee and that Standing Order 66 be suspended in
relation thereto; and,

That a message be sent to the Senate requesting that House to unite
with this House for the above purpose, and to select, if the Senate deems
it advisable, some of its members to act on the proposed Joint Committee.

There was referred to the Committee the following bills:

Bill C-3, An Act to amend the Bankruptcy Act (Wage Earners Assign-
ments).

Bill C-13, An Act to amend the Small Loans Act (Advertising).
Bill C-20, An Act to amend the Small Loans Act.
Bill C-23, An Act to provide for the Control of Consumer Credit.

Bill C-44, An Act to amend the Bills of Exchange Act and the Interest
Act (Off-store Instalment Sales).

Bill C-51, An Act to amend the Bills of Exchange Act (Instalment Pur-
chases).

Bill C-52, An Act to amend the Interest Act.

4 )Bill C-53, An Act to amend the Interest Act (Application of Small Loans
ct).

9




10 JOINT COMMITTEE

Bill C-63, An Act to provide for Control of the Use of Collateral Bills
and Notes in Consumer Credit Transactions.

Bill S-3, An Act to make Provision for the Disclosure of Information in
respect of Finance Charges.

Bill C-60, An Act to amend the Combines Investigation Act (Captive
Sales Financing).

These are the bills that are before the committee.

Pursuant to instructions of the last meeting, we have an office in the
West Block, Room 232, and a secretary. Mr. John J. Urie, Q.C.,, of Ewart,
Kelley, and Company, is our counsel, and Mr. Jacques L’Heureux the
accountant. They are part of the staff that we have.

You have all been furnished with a list of organizations invited to appear.
If there are any that you wish to add, just let me know, and I will see that
they are invited.

Tentatively, the meetings that we have been able to arrange are as
follows: We thought first that we would have to go into the educational
aspects of this business, and our first witness will be Mr. K. R. MacGregor,
the Superintendent of Insurance. Next week we will have Mr. Gerald Bouey,
Chief of the Research Department of the Bank of Canada. The following week
the Canadian Federation of Agriculture, the Credit Union National Association,
and the Ontario Credit Union League have indicated that they wish to be
heard. Others have also indicated that they wish to be heard.

It appears that the three acts that are pertinent,—The Small Loans Act,
the Money-Lenders Act, and the Interest Act, are in the main administered by
Mr. MacGregor, Superintendent of Insurance, and I thought we would start
this morning by having Mr. MacGregor speak to us and put us broadly in the
picture so far as those three acts are concerned.

Mr. HaLES: Just before we start with Mr. MacGregor; to get our committee
organized and so on, you have mentioned that we have hired certain people.
What is the basis on which they are hired, and the salaries paid to these
people?

Co-Chairman Senator CRroLL: The secretary is on the normal basis of
whatever secretaries receive. I think it is $337.50 a month.

Mr. HALES: And the others?

Co-Chairman Senator CRoLL: Mr. John J. Urie is on the basis of $250 for a
seven-hour day, plus $25 for preparation per hour; Mr. Jacques L'Heureux is
on the basis of $100 per seven-hour day, with $20 per hour. Anything else?

Mr. HALES: No.

Co-Chairman Senator CRoLL: All right. Then I will call on Mr. MacGregor.

Mr. K. R. MacGregor, Superintendent of Insurance: Mr. Chairman, honourable
senators, honourable members: I assume that I have been invited to appear
before this committee because of the long connection that the Department of
Insurance has had with the supervision of various kinds of financial organiza-
tions carrying on business involving the subject of interest. Perhaps my invita-
tion also stems from the fact that our Department has done most of the actuarial
work of the government, and various departments of the government for
many years, and it is well known that actuarial work embraces interest as one
of its basic elements. Among the financial institutions that we supervise are
insurance companies, trust companies, mortgage loan companies, personal loan
companies, central co-operative credit associations, and this work is carried
out by virtue of the Canadian and British Insurance Companies Act, the Foreign
Insurance Companies Act, the Trust Companies Act, the Loan Companies Act,

(M
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CONSUMER CREDIT 11

the Small Loans Act, the Co-operative Credit Associations Act, etc. I speak
therefore as an actuary and as an administrator of some federal legislation
touching the field of consumer credit.

At the outset I should like to correct the chairman, with all deference, sir,
concerning the acts that I think are before you, and which you mentioned were
administered by our department. Actually of the three acts you mentioned,
only the Small Loans Act is administered by our department. The Money-
Lenders Act was never administered by our department or by any department
of government and is no longer in force. The Interest Act is still in force, but
we have never had any responsibilities under it, nor in fact has any other
government department, as far as administration is concerned.

I should mention at the outset that I have not prepared any formal brief,
for several reasons. In the first place it has been physically impossible to find
the time to do so. For this I apologize to the committee, but I can assure you
that our department has been working under considerable pressure in connec-
tion with many special matters in recent times, among these being the Canada
Pension Plan, various royal commission work, and proposed amendments to
the Insurance Act.

Secondly, I am not sure what particular aspects of the consumer credit
field you would wish me to deal with. I assume however that the main interest
of the committee is in studying the various kinds of consumer credit, the sources
of it, and especially the cost of it: perhaps, more particularly still, the ways in
which the cost can be controlled or influenced by legislation designed to ensure
that the public is not charged an exhorbitant cost. In these circumstances it
would seem that my most useful contribution at this stage would be to outline
federal legislation respecting interest and consumer credit. In doing so, and
without going into details, I would suggest that the committee might keep in
mind the two main kinds of consumer credit: first, cash loans, and second,
transactions relating to the sale of good or services on some kind of time-
payment plan. There has been legislation respecting both of these forms of
consumer credit, not only in Canada but in some other countries of the world.
But rather naturally, however, the business of money-lending, that is to say,
the part of the field of consumer credit related to cash loans, is very much the
older form of credit, and hence it is not surprising that most of the legislation
respecting consumer credit relates to the business of money-lending or of
cash loans.

Now, looking at a cash loan, the primary transaction is of course the bor-
rowing of money, whereas in the other main sections of the consumer credit
field, the primary transaction is the purchase of goods. However, both of these
transactions give rise to debt, and if the debt is to be repaid on some kind of
instalment or time-payment plan, almost inevitably the subject of interest
becomes entwined in it.

Now it may be that the committee is not much interested in the really old
history of the subject of usury and interest—that is to say, back in Biblical
times and so on; nevertheless, just to bring the subject matter into perspective,
perhaps I might make a few comments upon the older views that prevailed,
and the change in the attitude of the public towards usury and interest in the
last three or four hundred years, dating from roughly the 16th century.

Prior to the middle of the 16th century, usury was generally regarded
as a very serious evil, and this included the taking of any interest, whether
exorbitant or not. This' attitude had a background of two thousand years of
church and moralist writings, which branded profit derived in this way as a
sin. The theoretical basis of the attacks on usury involved certain views about
the nature of money and a loan.
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Aristotle seemingly looked upon usury as ‘“unnatural” since “money was
intended to be used in exchange, but not to increase at interest.” Money
itself was barren; it was unnatural to think of money breeding money.

Thomas Aquinas held the view that to demand a price for money was to
charge twice for the same thing. Other churchmen took the position that in
the case of any loan, the article lent became the absolute property of the
borrower during the period of the loan. Hence to take interest or to practise
usury was akin to making a profit from someone else’s goods. This, in their
view, amounted virtually to theft.

The practical reason for usury being condemned, at least until the 16th
century, was that the relatively simple village economy did not need large
amounts of capital. Hence the condemnation arose for the protection of the
peasant, artisan and small merchant against the greed of the local money man
in times of poor crops or lean times otherwise.

Perhaps the manner in which interest and usury were regarded until well
on in the 16th century may be illustrated by a few quotations from writings
around that time.

The Archbishop of York grouped usurers with other sinners in his Injunec-
tions in 1571:

You shall not admit to the receiving of the holy communion any
of your parish, which be openly known to live in notorious sin, as incest,
adultery, fornication, drunkenness, much swearing, bawdery, usury or
such like.

To another Archbishop, usury was “that biting worm, that devouring
wolf”.

To the poet, Thomas Lodge, usurers were “the caterpillars of a common
weale, the sting of the adder, nay the privy foes of all gentry”.

The lawyer and moralist, Thomas Wilson, in his Discourse Upon Usury,
1572, wrote:

That ouglie, detestable and hurtefull synne of usurie is so rank
throughout all England, that men have altogether forgotten free lend-
ing, and have given themselves to live by foul gaining, making the
loan of money a kind of merchandise, a thing directly against all law,
against nature and against God.

He also claimed that usury was nothing but “a fraudulent and crafty steal-
ing of another man’s goods”.

To the Reverend Miles Mosse, a man who lent for nothing could be a
usurer, if he hoped that the borrower “will in regard thereof speak a good
word for me, help me to a good marriage, procure me a gainful office, or
such like”. Such a person, said Mosse, was “not an Open and Actuall, but an
Inward and Mental usurer”; all that one should hope for in lending is “the
love and good will of the borrower”.

Up to this time, that is, the 16th century, the clergy of all denominations
in England were apparently in the van of opposition to the usurer. The gen-
eral theme seems to have been “Love ye your enemies, and do good, and lend,
hoping for nothing again”. Usury and the sin of avarice were a popular text
for sermons at that time and also a very popular subject of plays. Shakespeare’s
Shylock symbolized the ugly usurer as compared with Antonio who “lends out
money gratis”.
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As far as English law at that time was concerned, it was solidly in line
with public thinking. For example, the Act of 1552 read in part as follows:
Usurie is by the word of God utterly prohibited, as a vice most odious
and destestable...which thing by no godly teachings and persuasion can
sink into the hearts of divers greedy, uncharitable, and covetous persons
of this Realm...unless some temporal punishment be provide.

o T

As for punishment, the usurer was subject to imprisonment; and both
principal and interest were forfeited and divided between the Crown and the
injured party. In addition, the usurer was liable to punishment under church
laws, usually involving excommunication in the case of the Church of England.

However, it was during the middle or later part of the 16th century that
great intellectual, commercial and industrial expansion began, marking the
beginning of the more modern economy that we know today—our world of cor-
porate enterprise, lending institutions and international trade. Coupled with
it, grew an ever-increasing need for more capital. The old laws and thoughts
concerning usury inevitably fell under extreme pressure to change in harmony
with changing economic conditions but for a while the gap between principles
and practice became substantial. The medieval church on occasion apparently
arranged high-interest loans from Italian bankers. The Hundred Years’ War
was apparently financed in large part by loans from Italian bankers. Mary
Tudor, while enforcing the laws respecting usury, is said to have told Sir
Thomas Gresham to obtain loans in Antwerp “in the most secret manner”.

Not only did practice depart from the law, but the law itself almost invited
deception. As one preacher said, the cloaks of usury are infinite, and Miles
Mosse referred to the “cunning and subtle traffic” of a money lender who hid
usury behind a lawful contract by forcing his borrowers to buy old clothing
from him at high prices.

Apparently even in those days, attempts were made to charge interest in-
directly or under another name or through some device.

The forces of economics in the 16th century steadily induced changes in
the law and public attitude. Among other things, Englishmen were losing trade
to competitors in the Low Countries where interest up to 109 was permitted.
The canon laws on usury were relaxed so as to permit several exceptions from
a complete ban, including the purchase of annuities, the acceptance of rent from
land or a penalty for not repaying a loan at the due date.

It would seem that 1571 was the turning point as far as English laws
respecting usury were concerned. In that year the British Parliament passed
an Act permitting interest up to 10% per annum. Although the Act provided
for the possible recovery of all interest paid by a borrower if he wished to sue
the lender, yet it clearly admitted the propriety of a reasonable amount of inter-
est as an economic necessity and abandoned the traditional attitude that any
profit on money lending is usurious and wrong. Thereafter, as one member of
Parliament put it in 1571, the legal distinction was between “biting and over-
sharp dealing” and a reasonable maximum interest rate set by the state.

And so, today, usury is usually referred to in connection with money-
lending at exorbitant rates, especially at rates higher than those fixed by law,
while interest at a reasonable rate is universally accepted as entirely
proper.

Now, Mr. Chairman, if I may do so, I should like to turn to the course of
legislation respecting interest in Canada. And this, of course, really relates to
the background of the Interest Act.

In Canada, the earliest legislation relating to interest, usury and money-
lending was the Act 17 Geo. III, 1777, Cap. III, being an Ordinance for ascer-
taining damages on protested Bills of Exchange and fixing the rate of interest
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in the Province of Quebec. Section V of this Act fixed the maximum rate
at 6% per annum for all contracts, the imposition of a higher rate resulting in
voidance of the contract as well as other severe penalties.

A similar provision was included in an Act passed in Upper Canada in
1811, 51 Geo. III, Cap. IX.

In 1853, both of the foregoing provisions were repealed by the Act 16 Viect.
c. LXXX of the Legislature of the former Province of Canada. This Act,
although less severe in some respects, contained a provision that every
contract

shall be void so far, and so far only, as relates to any excess of interest
thereby made payable above the rate of Six Pounds for the forebearance
of One Hundred Pounds for a year, and the said rate of six per cent
interest, or such lower rate of interest as may have been agreed upon,
shall be allowed and recovered in all cases where it is the agreement of
the parties that interest shall be paid.

A later Act in 1858, 22 Vic. c. LXXXV, authorized the contracting parties
to agree upon any rate of interest but fixed 69 as the interest payable where
no rate was stipulated by the parties or by the law.

I should like, honourable members, to emphasize this particular Act of
1858, because this was the origin of the present sections 2 and 3 of the
Interest Act. I would suggest therefore that perhaps you might mark “1858”
beside sections 2 and 3 on your copy of the Interest Act.

By section 91 of the B.N.A. Act, the subject of interest was specifically
allocated to the Dominion. Several Acts were consequently passed by Parlia-
ment in 1873 (Chapter 70, relating to interest in the Provinces of Ontario and
Quebec and Chapter 71 relating to Nova Scotia), 1875 (Chapter 18, relating
to New Brunswick), 1880 (Chapter 42, relating to interest on mortgages),
and in 1886 (Chapter 44, relating to British Columbia), which, together with
certain provisions of the Acts of Prince Edward Island of 1869, were consoli-
dated in Chapter 127 of the Revised Statues of 1886, entitled An Act Respect-
ing Interest.

I should like at this point to draw the attention of the Committee
particularly to Chapter 42 of 1880, relating to interest on mortgages, and
which I mentioned an instant ago: it was popularly known as the Orton Act.
Mr. Orton represented the constituency of Centre Wellington, in Ontario, as
it was then called, and the Orton Act had for its purpose the correction
of alleged abuses existing in the mortgage field at that time. The important
point for present purposes is that the Orton Act contains the original substance
of most of sections 6 to 11 of the present Interest Act. I would therefore
suggest that members of the Committee might mark beside section 6 right down
to 11 inclusive of their copy of the Interest Act the designation “Orton Act,
1880.”, because that is where it all came from.

In 1897, a bill was introduced by Sir Oliver Mowat providing that where
the rate of interest under any contract exceeded 8% per annum the Court should
have discretion to declare the contract unenforceable. The bill was designed to
prevent abuses such as a case cited where interest at 5% per day had been
provided for and judgment for recovery obtained. The bill was drastically
revised in Committee and emerged as Chapter 8 of the statutes of 1897, which
contains the originals of sections 4 and 5 of the present Interest Act, namely,
a provision that only 5% per annum can be recovered under a contract pro-
viding for interest at shorter intervals than yearly unless the contract expressly
states the yearly equivalent of the periodical rate, and a provision for the
recovery of any excess interest paid.

Again, therefore, I would suggest that members might mark beside sec-
tions 4 and 5 of the Interest Act “Mowat, 1897”, because these sections came
from his bill.
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So far as the rest of the Interest Act is concerned, I think I need not com-
ment. Sections 12 to 15 at the end relate to interest on judgment debts in certain
provinces. My recollection is that sections 13, 14 and 15 originated about 1889
or 1890, but section 12 was enacted only in 1917, I think, making it clear that
these last few sections apply only in the provinces named above, that is, Mani-
toba, British Columbia, Saskatchewan, Alberta and the Territories.

Mr. MAcCDONALD: Excuse me: did the pre-federal laws apply in the other
provinces? Is that why they are not included?

Mr. MAacGREGOR: All the interest laws in the provinces here mentioned were
consolidated in federal legislation.

Mr. MacpoNAaLD: I was thinking more particularly of the provisions regard-
ing judgment debts.

Mr. MACGREGOR: I am not sure.
Mr. MacpoNALD: I have forgotten.

Mr. MAcGREGOR: From the foregoing, the main sections of the Interest Act,
and more particularly sections 2 to 11, have been accounted for, and it will thus
be seen that the roots of the Interest Act are very old. If any members of the
committee are interested in further details, one will find a considerable volume
of information in appendix B to our 1936 Report on Small Loan Companies,
copies of which are available from our department.

Perhaps, in looking at the Interest Act, one might note that it refers mainly
to a “rate” of interest, and it does not define “interest”. In section 2, reference
is made to “discount,” but there is no reference in the Act to “bonus,” for
example, or any other charges. Looked at as a whole, I think the Interest Act
may be regarded as a combination of freedom—for example, section 2—restric-
tion and disclosure. Perhaps the members of the committee might be particularly
interested in the latter aspect, namely, disclosure.

Sections 4 and 6 both relate to a particular kind of transaction involving
interest, and they provide that, in the absence of a statement showing the yearly
rate under section 4, the maximum rate that may be enforced is 5% ; and under
section 6, the creditor cannot get any interest at all. My point is that, with all
the talk lately about legislation of the disclosure type, it is of some interest and
probably of some significance that in the Interest Act almost from the beginning
there have been provisions requiring disclosure, and as far as I am aware, that
aspect has never been questioned in any court in any cases involving the
Interest Act. The Interest Act applies generally to any contracts or transactions
involving interest, but from a practical point of view it really applies almost
entirely to money-lending transactions rather than to the sale of goods on time.

Senator THORVALDSON: I wonder if you would refer again to section 4
of the Interest Act. That seems to be very significant legislation in regard to
the problem we are considering here. It seems to me it might apply to some of
the contracts that we have been talking about.

Mr. MACGREGOR: I think it is conceivable that it might, Senator Thorvald-
son. The difficulty is that section 4 refers to contracts where the rate of interest
is expressed as a rate or a percentage per day, week, month or for any period
less than a year. Consequently, to apply the section, I think one has to find
in the contract some expression of a rate of interest on a monthly basis or for
a period less than a year and there is difficulty in practice in applying this
section to conditional sale agreements. For example, I think finance charges
for such agreements are usually expressed either as a lump sum or on an annual
basis, and consequently the argument is that section 4 does not apply. I think
nevertheless it is conceivable that it might apply. Whether lawyers are familiar
with it or not I don’t know.
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Senator THORVALDSON: I confess I wasn’t familiar with that section
although I probably read it. But I am amazed how far it goes.

Mr. MACGREGOR: The Interest Act has not been amended for many long
years, apart from section 12 in 1917, and I think it is fair to say that it has had
relatively little effect as far as controlling excessive interest is concerned. I
would suggest that members might keep in mind, as the more important parts
of this Act, sections 2, 3, 4 and 6. Those four contain the main substance of the
whole Act.

Section 2 permits any rate to be agreed upon. Sections 3, 4 and 6 are
limiting only in the absence of information about the rate being given in the
contract; and I mentioned before that sections 4 and 6 are also of a disclosure
type.

Senator HOLLETT: In section 2 there is no limit at all, is there, to the rate
of interest that may be charged?

Mr. MAcGREGOR: That is correct, sir.

Senator HOLLETT: It seems that we can do nothing until that section is
amended, Mr. Chairman.

Senator THORVALDSON: I would not admit my friend’s last statement.
There is nothing wrong with that section. I don’t think it really touches our
problem. What we are concerned about is what is set out in sections 4 to 6,
namely disclosure.

Mr. MacpoNALD:I think probably the situation would be covered by the
words “Except as otherwise provided by this or by any other Act of the Parlia-
ment of Canada.” What we are really talking about is another act of the
Parliament of Canada which will achieve whatever this Committee will decide.

Mr. MACGREGOR: Section 2 is of general application, but it certainly does
not limit the power of Parliament to restrict maximum rates of interest in any
other piece of legislation, as in fact it has done in the Small Loans Act.

Before leaving the Interest Act, I would just like to reiterate that although
it has been on the statute books for a very long time, it has not been
amended for years, and no one is charged with responsibility for administer-
ing it.

Now, Mr. Chairman, if I may, I should like to go on to the next significant
phase of interest legislation, namely the Money-Lenders Act.

Mr. BELL: Was this ever administered by anybody,—the Interest Act?

Mr. MAacGREGOR: No, Mr. Bell, not to my knowledge; and I speak with
virtual certainty.

Senator THORVALDSON: Of course, when you speak about administration,
the Interest Act is really part of the general law of Canada, in the same way
that hundreds of statutes are that are not administered by any department or
any authority.

Mr. MACGREGOR: That is correct; and I do not suggest that the Interest Act
should be administered by any department; but the difficulty is that an injured
party must take the initiative to seek a remedy. No government office or depart-
ment is going to take the initiative for him.

The last significant legislation that I mentioned in this connection was the
act of 1897 sponsored by Sir Oliver Mowat, so I will just take up the thread of
the story from there. I am turning to the origin of the Money-Lenders Act.

Up to the Mowat bill of 1897, the legislation was not specifically framed
for the protection of small borrowers on personal security and was inadequate
for this purpose. Nevertheless it was known that unduly high rates were being
charged on personal loans and the situation was generally unsatisfactory. At
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the session of Parliament in 1899 Senator Dandurand introduced a Bill entitled
An Act Respecting Usury, which fixed a limit of 209% per annum on any loan.
In discussion in Committee, the Bill was amended to apply only to loans of
$500 or less. Its application was also limited to loans by a “money lender”,
who was defined as one

Who carries on the business of money lending or advertises or announces
himself, or holds himself out in any way, as carrying on that business
and makes a practice of lending money at a higher rate than ten per
centum per annum, but does not include a pawn broker as such.

This definition may be regarded as the original of the definition of “money
lender” in section 2 of the subsequent Money-Lenders Act. This Bill was not
enacted in 1899 but was revived and passed, with certain amendments, as the
Money-Lenders Act in 1906, the maximum rate of 209, per annum being
unfortunately replaced by the rather ambiguous and uncertain references to
129, found in sections 6 and 7. I would suggest that members might mark
sections 6 and 7 as the really significant sections of the Money-Lenders Act.
They are the ones that really rendered it ineffective.

It might be interesting to observe here that the Money-Lenders Act in
Great Britain came into existence in 1900 following intensive study in the
immediately preceding years and the credit union movement on this continent
also had its birth during this period. The first Caisse Populaire was founded by
Alphonse Desjardins at Levis, Quebec, in 1900, partly because of the high
interest rates then prevailing on small loans and partly because of the lack of
facilities for obtaining them at any price. Mr. Desjardins was at one time a
Parliamentary reporter and his brother was for several years Deputy Minister
of Public Works.

The Money-Lenders Act was conceived in good intentions but over the
years proved to be quite ineffective. Its main defect lay in the fact that “interest”
was not defined and could not be held to include ancillary expenses, especially
in view of the conflicting references to 129 for interest alone in section 6 and
to 129 for both interest and expenses in section 7. Section 6 in effect said that
the lender could not charge more than 129 per annum on a loan up to $500,
but, in seeking a remedy under section 7, the limit spelled out there involves
not only interest, but all related expenses, which must be within 12%. The
question was, what was the status of these other changes, these ancillary
charges, that might be coupled with the rate of interest in the contract?

Other reasons for the ineffectiveness of the Money-Lenders Act were that
no licensing or supervision of money lenders was required, no one was charged
with the responsibility of enforcing its terms, and borrowers were reluctant to
incur the publicity and expense of taking remedial action themselves. The Act
was still included in the Revised Statutes, 1952, as Chapter 181, but it was
finally repealed in 1956, when the Small Loans Act was revised. Consequently,
members might like to mark their copy of the Money-Lenders Act to the effect
that it was repealed in 1956.

Mr. Chairman, I come now to the third and, I think, the most important
piece of federal legislation involving interest, namely, the Small Loans Act.
I hope that what I may say on this Act, concerning its background, will not
bore the Committee or weary you too much. However, I really feel it is
desirable, if not necessary, to touch upon the problems and the difficulties, the
struggle during the late twenties and all through the thirties leading up to
the enactment of this Act in 1939. I mentioned a moment ago the defects in
the Money-Lenders Act in dealing with ancillary or related expenses, really
interest under another name. That has been the root problem in legislation

concerning consumer credit, to deal with the whole cost of the loan, not just
20696—2
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something that the lender or creditor may choose to call interest, but also with
these ancillary or related expenses which are often just interest under another
name.

Dealing with the Small Loans Act, or at least its background:

Even though the Interest Act had been on the statute books in one form
or another since before Confederation and the Money-Lenders Act since 1906,
the business of money-lending in Canada was for all practical purposes un-
regulated during the first quarter, or more, of the present century. Sporadic
evidence of exorbitant charges began to appear more frequently and complaints
multiplied. Much began to be heard of the “loan shark” in the daily press,
magazines, moving pictures, etc.

One or two Dominion companies incorporated under the Companies Act
were in the field but the great bulk of the business was carried on by pro-
vincially-incorporated companies, partnerships and individuals. Annual state-
ments were not generally required to be published or filed, hence it was prac-
tically impossible to determine how many lenders were operating or the extent
or nature of their operations.

Conditions in the personal loan field in the U.S.A. had likewise been un-
satisfactory during the early part of this century but even before the First
Great War the Russell Sage Foundation had begun its work in an effort to
find a solution to the problem of the necessitous borrower lacking the custom-
ary forms of security acceptable to banks, etc.

The earliest attempts to solve the problem through loans made available
by philanthropic agencies and the remedial loan societies proved inadequate
and the conclusion was soon reached that the best solution would be by way
of legislation specifically designed for this particular kind of business, legisla-
tion that would authorize adequate charges to assure the necessary facilities
yet be the fairest possible to borrowers. This conclusion led to the drafting
of a model bill in the U.S.A. in 1916 that subsequently became known as the
Uniform Small Loan Law, including the requirement that interest and charges
should be expressed as an all-inclusive rate per month not exceeding a stipu-
lated maximum percentage of the balance of the loan outstanding from time
to time,—

Senator THORvVALDSON: May I ask a question with regard to the United
States: is interest there a subject for the federal government, as it is in Canada,
that is according to the constitution?

Mr. MacGreGOR: No sir, they are in the opposite position: interest falls
within the jurisdiction of the several states. The model bill in the U.S.A. also
made provision for the licensing and supervision of lenders by the State, with
severe penalties for infractions of the law. This Uniform Law was enacted in
substantially the same form, but with various maximum rates, by one State
after another so that at the present time such laws are in force in nearly every
state.

From here on, I hope you will bear with me, because it may be pretty
tedious, but I would not weary you with these details if I did not think they
were important.

In Canada, it may be said that regulation began in a limited way in 1928
with the incorporation of the first so-called small loans company, the Central
Finance Corporation (now the Household Finance Corporation of Canada),
by a special Act of Parliament (chapter 77). All comments that I shall make
from here on for quite a while are mainly for the purpose of emphasizing
the difficulty of enacting effective legislation unless one deals with the
associated or ancillary charges as well as the so-called pure interest element.

e 3
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This private Act in 1928 incorporating the Central Finance Corporation
authorized the company to lend on personal security, subject to maximum
charges as follows: Interest: (i) loans up to $500, 6% per annum in advance,
(ii) loans over $500, 7% per annum in advance. Under another heading, for
“expenses”; loans up to $100, an additional charge of 1% in advance; for
loans of $100 to $300, an additional expense charge of 14 per annum in advance;
and for loans over $300, an additional expense charge of 2% per annum in
advance. Since all of these charges could be deducted in advance, the actual
annual rate was about double the apparent rate, being roughly 14% for a
loan of $100 and 16% for a loan of $500. As there was no general Act in
force at that time providing for supervision of companies of this kind, the
Central Finance Corporation was made subject to the Loan Companies Act,
with certain exceptions, and the power to take money from the public either
on deposit or by the sale of debentures was withheld.

Within the year following incorporation, the company claimed that it
could not operate on the scale of charges in its Act and in 1929 sought and
obtained amendments authorizing charges of 7% and 2% in advance for
interest and expenses, respectively, on all loans plus, in the case of a loan
secured by a chattel mortgage, “an additional sum equal to the legal and
other actual expenses disbursed by the company in connection with such
loan but not exceeding the sum of ten dollars”. Obviously, the allowance of
$10 for chattel mortgages provided a very much larger percentage margin
on the smaller loans and when the maximum permissible charges of all
kinds were levied, the equivalent effective monthly rate varied from 5.71%
for a $50 loan repayable in twelve equal monthly instalments to 1.849% for
a similar $500 loan. This scale of charges is of special interest because it
formed the basis of the general pattern followed by this and other similar
companies for the next ten years, and also because it pointed up some of the
difficulties of enforcing limitations expressed in this way.

In 1930, the second small loans company was incorporated by Parliament
(chapter 68), being the Industrial Loan and Finance Corporation with essen-
tially the same powers as contained in the Act of Central Finance as amended
in 1929. This was followed by the incorporation of a third small loans
company in 1933 (chapter 63), the Discount and Loan Corporation of Canada
(now the Beneficial Finance Company of Canada). Since then there have
been nine additional small loans companies incorporated by special Acts of
Parliament, but only three of them are still in business. Most of the others

never got started. There are thus six companies now that were incorporated
by special Acts of Parliament.

The complicated scale of maximum charges in the special Acts of the
three companies transacting business in the early thirties made it very dif-
ficult, if not impossible, for borrowers to understand the effective rate involved
and it bore with undue severity on the very small borrower. Another dif-
ficulty arose through the tendency to charge borrowers the maximum $10
fee for chattel mortgages whether disbursements were actually made or not;
in one case, a sister company was incorporated to which was paid as a

“disbursement’ the entire chattel mortgage fee and expense charge received
form the borrower.

Experience pointed to the desirability of a flat percentage charge monthly
on the balance of principal outstanding, in place of the complicated scale
authorized, and the first step in this direction was taken in 1934 when, by an
amendment to the Loan Companies Act (chapter 56) an overriding ceiling of
239% per month was placed on all charges by companies “incorporated or
authorized by or under any Act of the Parliament of Canada and having power
by virtue of any such Act to make loans of any nature or kind”. The amend-

20696—23



20 JOINT COMMITTEE

ment thus applied not only to the three special Act companies but also to
the few other Dominion companies incorporated by letters patent under the
Companies Act that were engaged in the small loans business.

The effect of the latter amendment, so far as Dominion companies incor-
porated by letters patent were concerned, was to reduce the maximum charges
to 25% per month on all loans; and the effect, so far as small loans companies
were concerned, was to reduce the maximum charges to 23% per month on all
loans up to $181.20, repayable in twelve equal monthly instalments, the effective
rate for larger loans decreasing gradually to 1.849% at $500.

The situation in the early thirties, therefore, was that Dominion companies
were limited in their charges whereas other lenders were not. Moreover, the
chattel mortgage fee was authorized only for disbursements actually made and
one of the three Dominion small loans companies was operating mainly in the
Province of Quebec where lending on the security of a chattel mortgage was
impracticable since the Civil Code of that province required physical posses-
sion of the chattels to be taken by the creditor in order that the pledge be
effective. As a consequence, this company was limited to a charge of 7% for
interest and 29 for expenses, both in advance, as respects most of its business,
such charge being equivalent to a monthly rate of only 1.489%. This company
felt that its position was unfavorable in comparison with the other two com-
panies operating mainly in the Province of Ontario, but it supplemented its
revenue by requiring borrowers to insure their lives to the extent of their
loans through the agency of the company, the premiums and the commissions
being established at relatively high levels.

Further questions arose concerning the propriety of charging chattel mort-
gage fees to borrowers again when loans were refinanced, and there were
complications involving refunds when loans were refinanced or prepaid by
reason of the fact that charges were all deducted in advance. The entire situa-
tion continued to be unsatisfactory from almost every point of view.

By 1934, representatives of the small loans companies agreed at a meeting
in the Department that the practice of deducting charges in advance should
be abandoned in favor of a single monthly percentage applied to the amount
of the loan actually made and remaining outstanding from time to time; by this
time, too, the need for more effective general legislation governing the small
loans business was becoming more and more apparent.

The whole subject engaged the attention of Parliament practically every
year during the thirties and was dealt with at each session from 1936 to 1939.

In 1936, Bills to incorporate three new small loans companies were in-
troduced but were not proceeded with pending further consideration of general
legislation. In that year, a special subcommittee of the Banking and Commerce
Committee of the Senate, to which the three private Bills had been referred,
gave much attention to the whole problem and recommended general legisla-
tion based on the principle of a flat monthly rate on outstanding monthly
balances but left the rate to be determined by the full committee. The first
decision of the latter established the rate of 249 per month for loans up to $100
and 29 per month for larger loans. However, representatives of certain
provincially-incorporated companies contended that such rates would be in-
sufficient to permit them to continue in business. The committte then decided
upon a rate of 239 per month on loan balances of $300 or less and 1% per
month on loan balances above $300, payments to be applied first to the repay-
ment of the element bearing 23%.

The draft bill with the final rates just referred to was recommended to
the Government as a basis for general legislation but no action was taken, one
of the main reasons being that the proposed rates exceeded the rates then
being charged for the bulk of the loans made by the three small loans companies.
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Perhaps I might mention here that it was at this time, 1936, that the Cana-
dian Bank of Commerce inaugurated its Personal Loan Department.

In 1937, two of the three small loans companies introduced bills mainly
for the purpose of substituting a more satisfactory scale of charges than they
had in their special Acts. In one bill, a flat rate of 2% per month was proposed
and, in the other, 2% ; later in the same session, the 21 9% rate in the former was
voluntarily reduced to 2% also. The view of the department was that a rate of
29 was appropriate as an upper limit for all lenders but this was opposed by
the third small loans company and by some provincially-incorporated lenders
who claimed that they could not operate at that level; rates of 3% per month
and even 319, at least for the smaller loans, were said to be essential. Both
these bills were reported favorably by the Banking and Commerce Committee
of the House but no further action was taken. The committee gave lengthy con-
sideration to the whole problem and the prevailing thought was that the question
of appropriate general legislation was of paramount importance.

Mr. BELL: What year is this?
Mr. MACGREGOR: 1936, 1937 and 1938.

In 1938, the same two bills were reintroduced but were not dealt with.
Instead, attention was focussed on the need of general legislation. The Banking
and Commerce Committee of the House studied the problem for months and
heard witnesses from all over Canada and several authorities from the U.S.A.
The committee’s final Report No. 14, dated June 1, 1938, was accompanied by
a draft bill entitled “An "Act respecting Interest on Small Loans”. A flat, all-
inclusive, monthly rate of 29, on outstanding balances was recommended and
the scope of the bill was limited to loans of $500 or less. The committee’s final
report compressed in a few pages an excellent summary of the important aspects
of the entire problem, together with the reasons underlying the rate recom-
mended. I respectfully suggest the reading of this report by everyone studying
the subject of small loans. I would draw attention particularly to the stated
objective of the committee throughout its deliberations and which was empha-
sized in is report, namely, “to secure the best procurable rate for the borrower”.

The report of the committee at that time also sets forth the constitutional
basis upon which the Small Loans Act was enacted. I think it is one of the most
useful reports and documents in connection with this whole subject that is
available.

Opposition to the bill recommended by the committee (mainly to the maxi-
mum monthly charge of 29 ) on the part of certain lenders delayed its passage,
but it was finally enacted in substantially the same form in 1939 as “The Small
Loans Act, 19397, with effect from January 1, 1940, and stood unchanged until
1956. Briefly, the amendents in 1956 to the Small Loans Act raised the so-called
ceiling, that is the maximum loan to which the Act applies, from $500 to $1,500,
and it substituted graded maximum rates for the previous flat rate of 29 per
month. It is probably unnecessary to refer now to many of its provisions but
perhaps attention might be directed to a few main ones.

(1) A “small loans company” is defined to mean a company incorporated
by special Act of Parliament and authorized to lend money on promissory notes
or other personal security and on chattel mortgages. In 1939 there were three
such companies and there are now six.

(2) A “money-lender” is defined to mean any person other than a chartered
bank who carries on the business of money-lending or advertises himself, or
holds himself or itself out in any way, as carrying on that business, but does not
include a registered pawnbroker. Apart from the few small loans companies,
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all other licensees under the Act fall in this category, which mainly include
provincially-incorporated companies, although there are still a few partnerships
and individuals who were in business before the Act came into force.

Since then, all new licensees have been companies incorporated either by
the Dominion or a province. If the former, it is by way of a special Act of Parlia-
ment; if the latter, it is usually by way of letters patent but at least one province
also requires a special Act of the legislature. That is Manitoba. The distinction
between a ‘“‘small loans company” and a ‘“money-lender” is thus the method
of incorporation, i.e., whether by a special Act of Parliament or otherwise. This
distinction is carried through all reports and other data published by the
Department, as well as throughout the Act.

(3) The Act requires a lender to be licensed by the Minister of Finance if
it wishes to charge more than 1% per month on a loan whose principal amount
is not larger than $1,500. If licensed, the maximum rate is 2% per month on the
first $300 of principal. 1% on the next $700, and one-half of 1% on the next
$500 up to $1,500. These graded rates are equivalent to an effective flat rate
of 29, per month on a $300 loan, 1.81% on a $500 loan, and 1.48% on a $1,000
loan, and 1.27% on a $1,500 loan.

One justification for a relatively high rate on small loans is the relatively
short term; a rate that is appropriate for a short-term loan becomes excessive if
continued over an unduly long term. After expiry of the term of the loan, the
Act provides for a maximum charge of 19 per month on any instalments
unpaid. All loans are required to be repaid in approximately equal instalments
at intervals of not more than one month each.

(4) One of the basic and most important principles in the Act is that the
stipulated maximum charge includes all expenses and applies to the principal
amount of the loan outstanding from time to time. Moreover, charges may not
be compounded or deducted in advance. In other words, borrowers sign a note
only for the amount of the loan actually received in cash and pay interest
precisely on that amount for the actual time they have it, thus avoiding all of
the problems that arise if charges are imposed when the loan is made and a
refund of the unearned part is properly due the borrower in the event of refin-
ancing or prepayment of the loan before the normal expiry date.

(5) The Superintendent of Insurance is required to inspect, at least once
each year, the chief place of business of every licensee, and financial statements
in prescribed form are required to be filed annually.

(6) Licensees under the Act may, and most of them do, make loans over
$1,500 and also engage in other branches of the consumer finance business as,
for example, the purchase of conditional sale agreements from dealers, etc. These
other activities are not presently regulated as to charges or otherwise by the Act.

The main justification for high rates of charges on personal loans is that
the amounts are usually small and the periods relatively short. Many expenses,
such as those for investigating the security, bookkeeping, etc., are substantially
the same regardless of the size of loan and hence call for a high percgntage
charge when expressed in terms of a small amount, the percentage decreasing as
the size of loan increases. One feature that must tend to reduce expenses in an
established business is the frequency with which ‘“current” or “repeat” bor-
rowers return for additional loans since the security of these borrowers has
already been investigated and their records have already been established. It
is impracticable, because of the variables involved, to determine a sqale of
charges that precisely corresponds to the costs at every level.

The best that can be done is to adopt a scale that results in a reasonable
degree of fairness to all borrowers. For loans up to $500, approximately, a flat
rate may be justified but for larger loans a graded rate is essential. It is unde-
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sirable to have arbitrary breaks in the formula such as result from a flat rate
for loans up to a certain amount, another flat rate for loans within a certain
range beyond, etc. Instead, a formula of the kind in the present Act, which
involves the application of graded rates to the successive tiers or layers of each
loan, is generally more satisfactory. This kind of formula has been adopted in
most states of the U.S.A., even for loans up to $300 or $500.

The determination of an appropriate scale of maximum rates is a most
difficult problem and in some ways is almost an intractable problem because a
rate that is adequate to enable most small lenders to make a profit results in
most large lenders making inordinately high profits. The proper objective would
seem to be the level at which efficient lenders only may make a reasonable
profit rather than a higher level that would attract the inefficient as well. Looked
at from the borrower’s standpoint, one must have regard for the desirability of
ensuring adequate facilities, especially for needy borrowers of small amounts,
and yet of securing the best procurable rate.

Traditionally, the primary function of the small loans industry used to be
to provide facilities for needy borrowers of small amounts. In fact the loans
were almost always referred to as “remedial” loans. Now, however, instalment
payment plans seem to be almost a way of life with a great many people.
Consequently, the consumer loan business has become an integral part of the
new pattern.

I think only those who lived through the trials and troubles of the late
twenties and all of the thirties can fully appreciate the extent of the struggle
at that time to develop suitable legislation to regulate personal loans. I would
emphasize that this period proved one thing, if any further proof was needed
in view of the United States experience, namely, that in this business the
whole cost of the loan has to be controlled, not just some element that the lender
chooses to call interest. In this connection I might refer to the definition of the
“cost” of a loan in section 2 (a) of the Small Loans Act, which is all-inclusive,
and I might say from personal knowledge that every one of the special kinds
of charges referred to in that definition, every one of them is there because of
some device or practice of a lender in the twenties or early thirties designed to
circumvent interest legislation dealing with “pure” interest only.

Honourable members might also look at the definition of “loan” in para-
graph (c) of section 2, which makes it clear that payments back and forth
between lender and borrower at the time the loan is arranged must all be taken
into account in ascertaining the effective amount, rather than the nominal
amount mentioned in the contract itself. In other words, the whole Act is
designed to get at the pith and substance of the transaction, not to deal just
with the appearance of it.

I think a book could be written on the Small Loans Act alone, and it would
take several days to cover the entire story. For example, when the Act was
amended in 1956, hearings of the Banking and Commerce Committee of the
House of Commons extended over two months or more, sometimes five days a
week, and occasionally three times a day. It is perhaps sufficient to say that the
Act has worked wonderfully well, and the whole level of the Small Loans
business has improved greatly since 1939. The Act has been strictly but, I hope,
fairly enforced, and we have enjoyed good co-operation from the licensees
under it. Cases of charges exceeding the maximum have been very rare, and
have usually been caused by mistakes.

Members may be interested in the extent of the business carried on by
licensees under the Small Loans Act, and for this reason I have for distribution
copies of our last complete report covering business for 1962, and in addition
a so-called summary data sheet that gives all pertinent figures relating to



24 JOINT COMMITTEE

business transacted in 1963. The annual report is the blue-covered booklet, and
the summary data sheet is this large white sheet. Without going into details, I
think it could be said briefly that, although the volume of business transacted
by licensees continues to increase, their share of the total personal loan business
seems to be diminishing relatively to that of the chartered banks and credit
unions. Furthermore, the apparent volume of new loans made by licensees is
somewhat misleading.

Just to take a minute: if honourable members of the committee would look
at the figures at the foot of the second column of figures to the right of the
names of the various licensees, the column being headed ‘“Small Loans Made,
Number of Accounts and Amount”—running down towards the bottom of the
page opposite 1963—it will be noted that licensees last year made small loans,
that its loans up to $1,500, in the amount of about $770 million. Now that is the
figure which, I say, is somewhat misleading, for this reason, that, out of $770
million of new loans made in 1963, $371 million went to repay outstanding
balances of persons who already had loans. We call them ‘“current” borrowers.
Nearly half went to repay outstanding balances; in other words, people who had
loans and who had repaid them partly, were back for a new loan.

Senator THORVALDSON: Does that mean they repaid them as a means of
getting another loan?

Mr. MACGREGOR: That is right. Out of $770 million of new loans made, 75%
went to current borrowers, 371 million being used to repay outstanding bal-
ances, and $197 million was advanced in cash. Now, $59 million in cash went to
previous borrowers who had completely repaid their loans; they were in the
clear; and the remaining $143 million went to brand-new customers, persons
who had never previously had a loan, at least from the lender currently
concerned.

So, in a word, the amount of cash advanced in 1963 was just about half the
apparent amount of the new loans made; the other half went to repay out-
standing balances.

Your question, Senator Thorvaldson, brings to mind one point which I
think is worth mentioning now, namely, whether legislation of this kind is
enacted by a national government or by a provincial or state government. In
Canada the Small Loans Act is, of course, federal legislation, and we have one
law applying to this kind of business right across the country. In the U.S.A. the
situation is just the opposite. Interest falls within the jurisdiction of the several
states, the small loans acts there are enacted by each state separately, and the
result is that practically no two states have the same graded rates or the same
maximum charges prescribed in their laws.

Now, one can easily imagine the advantages to lenders, the simplieity, the
convenience, the economies of operating a business with one maximum rate or
one set of graded rates applicable to the country as a whole, and that is one of
the reasons why the maximum rates applicable in Canada to this type of busi-
ness are the lowest on this continent. They are, I believe, lower than in any
state of the U.S.A.

Mr. MacDpONALD: In that connection, as I recall, there used to be an Ontario
Money-Lenders Act, and it is very much of a small loans act. I understand
there were negotiations between the federal and provincial governments, re-
sulting in federal government legislation in this field. I wonder if I am right
in that understanding?

Mr. MAcGREGOR: The field is so complicated that it is difficult to deal

with it concisely. Ontario did pass a Money-Lenders Act in 1912 which was the
predecessor of the present Unconscionable Transactions Relief Act and which
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provided for the licensing of money-lenders and so on. Naturally, when the
Small Loans Act was under consideration by Parliament in 1937 and 1938 the
views of the provinces were ascertained. Broadly speaking I think it can fairly
be said that at that time everyone in the country was anxious that some govern-
ment should do something to clean up this business, and although one or two
of the provinces at that time expressed some reservations about the constitl_l—
tional validity of the act that was proposed, the Small Loans Act, no one said
they were going to oppose it, none did, nor has any since.

Mr. MACDONALD: There is no federal law relating to pawnbrokers; that is
entirely left to the provincial acts?

Mr. MACGREGOR: No, there is the federal Pawnbrokers Act.

A MeMBER: Has the validity of the Small Loans Act ever been questioned
in court?

Mr. MACGREGOR: There have been several prosecutions under the Small
Loans Act, initiated by the department, where it appeared that some money-
lender, usually an unlicensed lender, was carrying on business at rates of more
than 19 per month. We have had only one prosecution of a licensed lender. All
of these cases were tried in local magistrates’ courts or county courts. While in
one or two the question of jurisdiction was raised, no decision of any court yet
has cast any reflection upon the Small Loans Act, unless it be the very recent

decision of the Supreme Court of Canada, with which I should like to deal in
some detail later on.

Mr. BELL: You said that most of the abuses have been mistakes? Will you
explain what you mean by “mistakes”?

Mr. MACGREGOR: Just mistakes in the branch offices made by clerks. We
have encountered the odd case where, after the maturity date of the loan, that
is the date when the last instalment fell due, and some balance was still out-
standing, and where under the Act the maximum rate from then on is 1%
per month, occasionally, through oversight, the lender has continued to charge

the graded rate, but these cases are so trivial I may have misled the Committee
in referring to them at all.

Mr. BELL: Most of them are abuses?
Mr. MACGREGOR: I wouldn’t even term them “abuses”.
Mr. BELL: I am thinking of prosecutions.

Mr. MACGREGOR: All but one were unlicensed money lenders who, under
the Act, without a licence may not charge more than 19 per month on the out-
standing principal balance, but who in practice were charging more than 19%,.
Where we have encountered lenders who were unaware of the existence of the
Act and it was clear that the practice was not extensive, was carried on through
complete ignorance of the law, and where the lender has, of its own initiative,
when the law was brought to its attention, immediately readjusted the accounts,
made refunds and so on, we have not generally taken action against such

lenders. However, we have had about ten cases over the years where action has
been taken.

Rather oddly, there have been more in the last year than there were in
the preceding five or more years. We have run into three cases in the last year
where action had to be taken. In two cases they involved someone operating on
the fringe of a large establishment of the armed forces, one in Ontario and one
in New Brunswick. In a third case, an unlicensed lender made overtures looking
to a license, and ultimately it appeared he had been charging more than an un-
licensed lender is permitted to charge. In those circumstances, our first step is to
visit the lender and see what the situation is. In this case, when we attempted
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to do so, the lender refused our examiners entry, even though such entry is
under the Small Loans Act. The case went to trial, and went against the
lender. It was appealed and the appeal was dismissed. We are currently prose-
cuting him for charging more than the statutory maximum.

Co-Chairman Mr. GREENE: Is this mandatory provision re licence under
section 5 decided in any of these cases? Is there any question about it?

Mr. MACGREGOR: It has never been the subject of any court case yet.

Mr. URie: Is there any method by which you can ensure that only a few
persons are carrying on contrary to section 5(1)?

Mr. MACGREGOR: Yes, there are, Mr. Urie, and interestingly enough, one
of the means by which we get leads is through licensed lenders. Naturally,
licensed lenders who become aware of unlicensed lenders carrying on business
at higher rates than they should be, frequently let us know. Licensed lenders
have been very co-operative in bringing these cases to our attention. I do not
say that our leads come exclusively from licensed lenders or anything of that
sort, but it isn’t very difficult to become aware pretty early in the game of an
unlicensed lender carrying on business at excessive rates.

Mr. Urie: Have there been any examples of retailers who have attempted
to enter the field of money-lending in recent years? I understand there were
a few years ago.

Mr. MACGREGOR: In administering the Act, from the outset, we have been
very strict in granting licenses. We have ensured, as section 5 requires, that
the Minister is satisfied that the experience, character and general fitness of
the applicant are such, whether it be an individual or a corporation, that the
applicant will, if granted licence, carry on business with efficiency, honesty
and fairness to borrowers. We look into every application very carefully, and
our policy from the start has been to restrict licences to those applicants
who really intend to specialize in the small loans business, because we know,
from experience both in Canada and the United States, the way this business
can be carried on most efficiently and most fairly to borrowers.

A SENATOR: Not as ancillary to some other business.

Mr. MAcCGREGOR: That is correct. We have from the very start ensured
that licences are not granted to used car dealers, store keepers and so forth.

Perhaps I didn’t complete my answer to the question that you raised,
Senator Thorvaldson, concerning any difference in the situation in Canada as
compared with the United States of America. When I mentioned that we
have in Canada the lowest maximum rates, I do not wish to suggest any
undue kudos for that situation. There are other reasons why our licensed
lenders can and do operate a small loans business at lower relative rates
than in the U.S.A.

In Canada most of our licensed lenders carry on not only a cash loan
business in the area up to $1,500, but they also carry on a cash loan business
above $1,500 in the area which is unregulated, and many of them also carry
on an associated sales finance business. So the earnings of licensed lenders
as a whole in Canada are not derived solely from their small loans business.
On the other hand, in the United States the practice varies a great deal. In
several states the small loan companies are not permitted to operate above
the loan ceiling, whatever it may be. It varies among the several states. In
some states they are not permitted to carry on an associated sales finance
business Many are restricted solely to their small loans business.

I indicated a moment ago that the licensees under the Small Loans A.Ct
have lost a great deal of ground in recent years to the chartered banks in
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the personal loan field and to the credit unions. Nevertheless, the volume of
business conducted by licensees is still increasing, and the number of their
offices in Canada is still increasing at quite a significant rate. The number of
offices in Canada of all licensees—there are eighty-six of them at the present
time—has increased from 1101 at the end of 1960 to 1574 at the end of 1963,
or by 439% in the last three years. The number of licensees has only increased
in the same period from 80 to 86.

I realize that much of what I have said so far is perhaps almost boring,
but I thought it necessary to put on the record in some fashion the trials and
tribulations leading up to the legislation we now have.

Senator THORVALDSON: May I say that Mr. MacGregor is far too modest.
I think the story he has been giving us is most interesting and most informative.

Mr. MAcpONALD: Hear, hear.

Mr. MACGREGOR: I think the committee would be particularly interested
in knowing clearly the kinds of consumer credit business that our present
federal legislation applies to; and I refer to the Interest Act and the Small
Loans Act.

The Interest Act, although on its face it applies generally, as I have said
earlier, is of little value as protection against exorbitant interest. In the main
that Act applies to cash loans, and while conceivably some of its provisions
may technically apply to sales finance contracts, I think the application of the
Act to that particular area of the field is extremely limited.

Section 4 of the Interest Act does ensure the annual rate being stated
where interest is payable monthly, otherwise only 59% can be collected. I may
mention in this connection that we have never had any trouble in getting
licensees under the Small Loans Act to state both the annual rate and the
monthly rate in their contracts, because if they were not to do so all they could
charge would be 59%. Consequently, even though some bills may have been
introduced in Parliament to require small loans companies or licensees under
the Act to state the annual rate in their contracts, there is really no need of
such legislation, because they all do it now, and there is a good reason why
they do it: if they didn’t, as I say, they could not collect more than 5% per
annum.

I might say also that all licensees give the borrower a copy of the loan
contract—something that many other lenders do not seem to do, including
perhaps the chartered banks. Every borrower from a licensee under the Small
Loans Act gets a copy of the contract where the cost is spelled out, both on
a monthly basis, and annually.

I am afraid that section 4 of the Interest Act is of no value for either cash
loans or conditional sale agreements where the charge is expressed in the
contract on an annual basis or as a lump sum.

The Small Loans Act is completely effective in controlling costs of cash
loans up to $1,500, but it has no application to the field of cash loans above
$1,500 or to conditional sale agreements in any amount.

If I may take just a minute, perhaps I could clarify or remove some con-
fusion that I sometimes observe in knowing what kind of credit business is
carried on by different kinds of credit granting organizations. In other words,
what are the main sources of consumer credit, and by what names are they
called?

First, small loans companies or personal loan companies. They are one
kind of so-called finance companies. Most of them have the word “finance”
in their name. Small loans companies and other licensees under the Small
Loans Act, all make cash loans and some of them also purchase time-sales
paper from stores and dealers. Only their loans up to $1,500 are regulated.
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Sometimes a small loans company is confused with a loan company,
especially since we have on the federal statute books, and have had since 1914,
the Loan Companies Act. The Loan Companies Act was designed to regulate
the operations of real estate mortgage lenders. There is no stated maximum
cost of a loan in that Act, but in practice all of these mortgage loan companies
—I speak for the Dominion companies—do not charge excessive rates; they
operate in the first mortgage field, and they usually charge moderate and
acceptable rates. They are not engaged in the second mortgage field or those
fringe areas where one has heard so much criticism of high charges. The main
characteristic of a loan company operating under the Loan Companies Act is
its power to lend on the security of real property, and those companies have
no power to lend on personal security. The position of the small loans company
is just the opposite; they have the power to lend on personal security, and
that is their main field of operation, but they usually have no power to lend
on real property.

Co-Chairman Mr. GREENE: Some have both.

Mr. MACGREGOR: Only a few provincially incorporated companies. Most
of the companies licensed under the Small Loans Act do not have the power
to lend on real estate.

Co-Chairman Mr. GREENE: Is it an offence under the Act if they so operate
in both spheres?

Mr. MacGreGor: I would say that they would exceed their chartered
powers. The situation in Ontario, for instance, is substantially the same as
in the Dominion field. If a company wishes to be incorporated in Ontario as
a prospective licensee under the Small Loans Act, the provincial authorities
will include in the objects and powers of the company as set forth in its letters
patent exactly the same powers as provided under section 14(1) (a) of the
Small Loans Act; and in some letters patent that we have examir}ed of
licensees, pertaining to Ontario companies, there is a proviso stating spec1ﬁ.cal!y
that the company shall not carry on the business of a loan company within
the meaning of the Ontario Loan and Trust Corporation Act.

Mr. MacpoNALD: That is a special provision in the Corporation Act for a
private company with a very limited membership to loan exclusively on the
security of real estate. The provision is that no corporate body shall loan on
the security of land as part of its primary business without registration and
incorporation under the statute but this does not, of course, prevent a nqrmal
commercial company from engaging in a loan on real estate as an ancillary
part of its business, but if it is found that its primary business is lending on
land, and it is not authorized, of course it is subject to forfeiture.

Mr. MAcGREGOR: Now just a word as to acceptance companies. Acceptance
companies are, in general, companies operating exclusively or almost ex-
clusively ‘in the sales finance field buying conditional sale agreements and
other forms of time-sales paper from dealers.

In the consumer credit field, there are also the credit unions, which. op-
erate exclusively under provincial legislation, and in many of the provinces
credit unions are restricted to charging not more than one per cent per
month. Incidentally, I am not aware that that legislation has ever been chal-
lenged, Mr. Chairman, on the ground that the provinces lack the authority to
legislate in relation to interest but it is rather unusual that legislation in
several of the provinces has dealt specifically with that aspect. The credit
unions are very active at present in the cash loan business.

Senator THORVALDSON: The Act does not touch on their jurisdiction at all?




g

CONSUMER CREDIT 29

Mr. MACGREGOR: The credit unions are not specifically excepted from the
Small Loans Act. However, the Small Loans Act requires a lender to be
licensed only if he charges more than 1% per month on the outstanding
balance, and the fact is that the credit union do not, by practice or by reason
of the provincial laws, charge more than 19 per month.

The chartered banks have also been in the personal loan business in a
significant way since 1936, when the Canadian Bank of Commerce entered the
field, and they extended operations into this field greatly following the
amendments to the Bank Act in 1954, when they were given the power to
lend on chattel mortgages. So far as maximum cost is concerned, in the case
of loans made by the chartered banks, section 91 of the Bank Act limits the
maximum rate of interest or discount to 6% per annum. However, section
93 authorizes the bank to make charges for maintaining an account for a
customer.

Sub-section (2) of section 93 says that “no bank shall directly or in-
directly charge or receive any sum for the keeping of an account unless the
charge is made by express agreement between the bank and the customer.”
But there is no limit mentioned on the amount of the charge that may be
made. In practice the banks generally charge a rate of interest under section
91 not exceeding 6%, and an additional expense charge for maintaining an
account, under section 93. The two together result in an effective annual
charge, at least as far as loans up to $1,500 are concerned, running from
9.8% to 11.69% per annum.

Mr. OrLIKOW: I wonder if I can ask, do the banks follow the practice of
showing the customer a separate amount?

Mr. MACGREGOR: I don’t believe they do, sir. I have obtained copies of the
forms used by most of the chartered banks, and I may say that in the main I
think the borrower is left far from clear as to the effective annual charge.

Co-Chairman Mr. GREENE: Have the banks been violating section 93 of the
Bank Act?

Mr. MACGREGOR: No, apparently not. The opinion of the Deputy Minister
of Justice was tabled in the House of Commons about a year ago, to the effect
that what the banks are doing is within their powers under section 93.

Mr. OrLiIKOW: The opinion given was that the amount they are charging
is within their right, but the question I was trying to have answered is, are
they living up to the provision which, as read to us, would seem to indicate
that the borrower, the customer, should be informed of the amount of interest
on the loan, that is 6%, and the charges for the other things which are per-
mitted as a certain other amount.

Mr. MacpoNALD: They just give you a document and say “Sign here”,
and you sign, and you are under section 93 without any further argument.

Mr. MACGREGOR: I think the banks are ostensibly limited to 6% per annum,

but on personal loans they are obtaining a yield varying from about 10% to
over 119, per annum.

A MeMBER: Just in connection with Mr. Orlikow’s question, is there a
specific requirement in section 93 that they disclose the amount of any charges
to the borrower?

Mr. MACGREGOR: Sub-section (2) says that “no bank shall directly or in-
directly charge or receive any sum for the keeping of an account unless the
charge is made by express agreement between the bank and the customer.”
I think that may be interpreted as meaning that as long as the customer
signs the agreement the bank may make a reasonable charge.
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Co-Chairman Senator CrRoLL: This was discussed thoroughly in 1954, when
the Bank Act was revised, and at that time an opinion was obtained from
Justice, and the inspector of banks agreed that they were within the law in
doing what they did under the section.

Mr. MACGREGOR: It is a little hazy in my mind at the present time, but I
think in 1954 the subject that was under consideration then was the particular
practice that the Canadian Bank of Commerce had followed since 1936. It was
not making an additional charge for maintaining an account, it was merely
charging 6% in advance, and then, when the instalment payments were made
by the borrower, they were deposited in a savings account to which some
interest was allowed. I think the net annual effective rate worked out to be a
bit over 109,. There is quite a variety of details amongst the banks now
but most of them follow the general practice of making an expense charge
in addition to interest.

Co-Chairman GReeNE: I would like to be clear in your statement on section
93 to Mr. Orlikow. Section 93 (2) says that no charges may be made for
keeping an account except by express agreement, but I take it that in your
opinion the bank interprets that express agreement to mean that the charge
must be clearly indicated by annual interest?

Mr. MAcGREGOR: I would not like to express a definite opinion on any
section of the Bank Act. In mentioning sections 91 and 93, all I had in mind
was to draw to the attention of the Committee the means by which the banks
do charge more than an effective rate of 6% per annum on personal loans.
However, I shouldn’t like to speak about the proper intrepretation of any
section of the Bank Act, because we have no responsibilities in connection with
banks or the Bank Act.

Just to complete the picture of the various kinds of organizations that are
offering consumer credit facilities, at least in the form of cash loans, I might
also mention the life insurance companies. They, of course, make cash loans
secured by their policies. About 5% of the total assets of Canadian life
insurance companies is in the form of cash loans. One may wonder or ask
what limitations the life insurance companies are under so far as maximum
charges are concerned on personal loans of this kind. There is nothing in the
Insurance Act limiting -the rate of interest. In practice, however, the com-
panies put a maximum rate in their policies. Usually it is 5 to 6%. 6% has been
the main rate. In some older policies 7% was sometimes mentioned as the
maximum rate, and in some cases about thirty or forty years ago an additional
expense charge of 29 or 49 was also provided for. Back in 1934 a member
from Alberta—Mr. Coote as I recall—introduced a private bill designed to
limit the maximum rate on policy loans made by life insurance companies to
49, per annum. As a result of considerable discussion, the life insurance
industry, through the Canadian Life Insurance Officers Association, gave the
government an undertaking that thereafter life insurance companies in Canada,
members of the Association, would not charge an effective rate on policy loans
exceeding 69 per annum. So, ever since 1934, 6% per annum has been the
maximum rate that life insurance companies have charged on policy loans.

Up to this point I have dealt mainly with cash loans. In addition, there is
of course a very broad area of consumer credit relating to time-sales in one
form or another. The conditional sale agreements and other agreements made
by dealers of all kinds are usually purchased by an acceptance company,
which then collects from the purchaser. Broadly speaking, this latter field is
not controlled by legislation at the present time at all, certainly not as far as
Dominion legislation is concerned, and only to a limited extent by provincial
legislation.
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Various provinces have, of course, conditional sales acts, but few of them
restrict the cost. Only Quebec, to my knowledge, restricts the cost. Quebec
passed an act in 1947 entitled “An Act Respecting Instalment Sales”, which
has since been amended, and it deals with down payments and periods for
payment, and even with cost. However, the Quebec act applies only to pur-
chases up to eight hundred dollars and not at all to certain articles such as
automobiles.

It is rather interesting that in the section where it restricts the finance
charge, it refers to the maximum finance charge as being “in lieu of the
interest and compensation for the risks, losses and additional administrative
costs which may result to the seller by the sale of the instalment plan”. I do
not think that that provision has ever been the subject of a court reference,
but on the face of it, it does appear to come very close to legislation in relation
to interest, although it describes these charges as being “in lieu of interest”.
In other words, it gives them another name.

Senator THORVALDSON: I think Mr. MacGregor is aware that some of the
Western Provinces—for instances, Manitoba—have recently passed legislation
on the subject of consumer credit. I presume we will have that before us in due
course.

Mr. MACGREGOR: To summarize my views, Senator Thorvaldson, I think
only Quebec—I am speaking of conditional agreements, the time sales field—
only Quebec has set a maximum cost. A few other provinces have required
disclosure of the cost without fixing a maximum. Alberta has since 1954 in its
Credit and Loan Agreements Act. Manitoba has, I think, just within the last
year or two in its Time Sale Agreement Act. New Brunswick, in its Conditional
Sales Act, as far back as 1927, had provisions dealing with down payments, the
maximum term of payments, and so on, but nothing about maximum costs.
The trend, particularly in the light of the recent Supreme Court decision con-
cerning the Ontario Unconscionable Transactions Relief Act, is for the provinces
to pass more legislation requiring disclosure of the costs, and also to enact
legislation similar to that of Ontario providing for relief from unconscionable
transactions.

I would say that, in a word, even at the present time the whole conditional
sales field is pretty much un-regulated, certainly as far as maximum cost is
concerned.

There are three ways in which the cost of consumer credit may be dealt
with in legislation. Perhaps there are more, but there are three main ways.
The first is legislation designed to control the cost, fix maximum rates of cost,
and so on. One would think on the face of it that legislation of that kind would
fall almost exclusively within Federal jurisdiction.

Secondly, there might be legislation of the disclosure type, without fixing
any maximum, requiring that, whatever the cost is, it be revealed in the con-
tract. Expressing a purely personal opinion on that kind of legislation, it would
seem that it might fall within either or both of federal and provincial jurisdic-
tion. One would think that if the disclosure type of legislation includes control
of the cost, it would fall within federal legislation. We have had it in the Interest
Act—a combination of control and disclosure—for years and years. On the other
hand, if it is disclosure pure and simple, I would be reluctant to express any
very firm opinion. Perhaps one might go as far as to say that it seems as
though it might be or ought to be within federal jurisdiction to require dis-
closure at least in the contract. To go beyond that, I think, involves considerable
doubt, as for example to require the cost to be set forth in advertising.
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I recall that, when the Small Loans Act was amended in 1956, the Deputy
Minister of Justice was asked specifically for his opinion on a bill then before
Parliament, introduced by Mr. Colin Cameron, which had for its purpose requir-
ing small loan licensees to specify the cost of their loans in their advertising.
Mr. Varcoe at that time, as I recall, expressed the view that it would be beyond
the jurisdiction of Parliament.

The third type of legislation is, of course, that designed to permit a court
to reform an unconscionable or a harsh contract. Some provinces, notably
Ontario, have had legislation of that kind on their books since 1912. Manitoba
has had somewhat similar provisions in its Mercantile Law Amendment Act
for several years. Nova Scotia has also had a somewhat similar act, or provisions,
in its Money-Lenders Act for many years. None of these acts was ever chal-
lenged on constitutional grounds until recently in Ontario.

And that leads me to a final matter that I had intended to deal with,
Mr. Chairman, involving the recent decision of the Supreme Court of Canada
concerning the validity of the Unconscionable Transactions Relief Act of
Ontario.

Co-Chairman CRoLL: In view of the hour—I presume the committee will go
along with this suggestion—suppose you leave that aspect until next week. By
that time we will have the minutes; and you can then subject yourself to ques-
tions of the members.

The committee then adjourned.
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ORDER OF REFERENCE
(House of Commons)

Extract from the Votes and Proceedings of the House of Commons, Monday,
March 9th, 1964.

“On motion of Mr. MacNaught, seconded by Miss LaMarsh, it was resolved,
—That a Joint Committee of the Senate and House of Commons be appointed
to continue the enquiry into and to report upon the problem of consumer
credit, more particularly but not so as to restrict the generality of the fore-
going, to enquire into and report upon the operation of Canadian legislation in
relation thereto;

That 24 Members of the House of Commons, to be designated by the House
at a later date, be members of the Joint Committee, and that Standing Order
67(1) of the House of Commons be suspended in relation thereto:

That the minutes of proceedings and the evidence received and taken by
the Joint Committee on Consumer Credit at the past Session be referred to
the said committee and made part of the records thereof;

That the said Committee have power to call for persons, papers and
records and examine witnesses; and to report from time to time and to print
such papers and evidence from day to day as may be ordered by the Committee
and that Standing Order 66 be suspended in relation thereto; and,

That a message be sent to the Senate requesting that House to unite with
this House for the above purpose, and to select, if the Senate deems it advisable,
some of its Members to act on the proposed Joint Committee.”

LEON-J. RAYMOND,
Clerk of the House of Commons.

ORDER OF REFERENCE
(Senate)

Extract from the Minutes and Proceedings of the Senate, Wednesday,
March 11th, 1964.

“Pursuant to the Order of the Day, the Senate proceeded to the consider-
ation of the Message from the House of Commons requesting the appointment

of a Joint Committee of the Senate and House of Commons on Consumer
Credit.

The Honourable Senator Connolly, P.C., moved, seconded by the Honour-
able Senator Lambert:

That the Senate do unite with the House of Commons in the appointment
of a Joint Committee of both Houses of Parliament to enquire into and report
upon the problem of consumer credit, more particularly, but not so as to restrict

the generality of the foregoing, to enquire into and report upon the operation of
Canadian legislation in relation thereto:

That twelve Members of the Senate to be designated by the Senate at a
later date be members of the Joint Committee;

That the minutes of proceedings and the evidence received and taken by
the Joint Committee on Consumer Credit at the past Session be referred to the
said Committee and made part of the records thereof;
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That the said Committee have powers to call for persons, papers and
records and examine witnésses; and to report from time to time and to print
such papers and evidence from day to day as may be ordered by the Committee;
to sit during sittings and adjournments of the Senate; and

That a Message be sent to the House of Commons to inform that House
accordingly.
After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.”
J. F. MacNEILL,
Clerk of the Senate.

ORDER OF REFERENCE
(Senate)

Extract from the Minutes and Proceedings of the Senate, Wednesday,
March 18th, 1964. ;

“With leave of the Senate,

The Honourable Senator Connolly, P.C., moved, seconded by the Honour-
able. Senator Brooks, P.C.,

That the following Senators be appointed to act on behalf of the Senate
on the Joint Committee of the Senate and House of Commons to inquire into
and report upon the problem of Consumer Credit, namely, the Honourable
Senators Bouffard, Croll, Gershaw, Hollett, Irvine, Lang, McGrand, Robertson
(Kenora-Rainy River), Smith (Queens-Shelburne), Stambaugh, Thorvaldson
and Vaillancourt; and

That a Message be sent to the House of Commons to inform that House
accordingly.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.

ORDER OF REFERENCE

(House of Commons)

Extract from the Votes and Proceedings of the House of Commons,
Tuesday, March 24th 1964.

“On motion of Mr. Walker, seconded by Mr. Caron, it was ordered,—That
the Members of the House of Commons on the Joint Committee of the Senate
and House of Commons to enquire into and report upon the problem of Con-
sumer Credit be Messrs. Bell, Cashin, Chrétien, Clancy, Coates, C6té (Lon-
gueuil), Crossman, Deachman, Drouin, Greene, Grégoire, Hales, Jewett (Miss),
Macdonald, Mandziuk, Marcoux, Matte, McCutcheon, Nasserden, Orlikow, Pen-
nell, Ryan, Scott and Vincent; and

That a Message be sent to the Senate to acquaint their Honours thereof.”

LEON-J. RAYMOND,
Clerk of the House of Commons.




REPORTS OF COMMITTEE

Senate

The Honourable Senator Gershaw for the Honourable Senator Croll, from
the Joint Committee of the Senate and House of Commons on Consumer
Credit, presented their first Report, as follows:—

WEDNESDAY, April 29th, 1964.

The Joint Committee of the Senate and House of Commons on Consumer
Credit make their first Report, as follows:
Your Committee recommend:

1. That their quorum be reduced to seven (7) members, provided that
both Houses are represented.

2. That they be empowered to engage the services of counsel, an accountant

and such technical and clerical personnel as may be necessary for the purpose
of the inquiry.

All which is respectfully submitted.

DAVID A. CROLL,
Joint Chairman.

With leave of the Senate,

The Honourable Senator Gershaw moved, seconded by the Honourable
Senator Cameron, that the Report be now adopted.

The question being put on the motion, it was— '
Resolved in the affirmative.

House of Commons

WEDNESDAY, April 29th, 1964.

Mr. Greene, from the Joint Committee of the Senate and the House of

Commons on Consumer Credit, presented the First Report of the said Commit-
tee, which was read as follows:

Your Committee recommends:

1. That its quorum be reduced to seven Members, provided that both
Houses are represented.

2. That it be empowered to engage the services of counsel, an accountant
and such technical and clerical personnel as may be necessary for the purpose
of the inquiry.

3. That it be granted leave to sit during the sittings of the House.

By unanimous consent, on motion of Mr. Greene, seconded by Mr. Gen-
dron, the said report was concurred in.

The subject matter of the following Bills have been referred to the Special
Joint Committee of the Senate and House of Commons on Consumer Credit for
further study:
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Senate
TuespAY, March 17th, 1964.

Bill S-3, intituled: An Act to make Provision for the Disclosure of Finance
Charges. :

House of Commons
TUESDAY, March 31st, 1964.
Bill C-3, An Act to amend the Bankruptcy Act (Wage Earners’ Assign-
ments).
Bill C-13, An Act to amend the Small Loans Act (Advertising).
Bill C-20, An Act to amend the Small Loans Act.
Bill C-23, An Act to provide for the Control of Consumer Credit.

Bill C-44, An Act to amend the Bills of Exchange Act and the Interest
Act (Off-store Instalment Sales).

Bill C-51, An Act to amend the Bills of Exchange Act (Instalment
Purchases).

Bill C-52, An Act to amend the Interest Act.

Bill C-53, An Act to amend the Interest Act (Application of Small Loans
Act).

Bill C-63, An Act to provide for Control of the Use of Collateral Bills
and Notes in Consumer Credit Transactions.

THURSDAY, May 21st, 1964.

Bill C-60, intituled: An Act to amend the Combines Investigation Act
(Captive Sales Financing).




MINUTES OF PROCEEDINGS
TuespAY, June 9th, 1964.

Pursuant to adjournment and notice the Special Joint Committee of the
Senate and House of Commons on Consumer Credit met this day at 10.00 a.m.

Present: The Senate: Honourable Senators Croll (Joint Chairman), Ger-
shaw, Hollett, Irvine, McGrand, Robertson (Kenora-Rainy River), Stambaugh,
Thorvaldson and Vaillancourt, and

House of Commons: Messrs. Greene (Joint Chairman), Clancy, Hales,
Macdonald, Mandziuk, Marcoux, McCutcheon, Nasserden and Ryan. 18

In Attendance: Mr. John J. Urie, Q.C., Counsel and Mr. Jacques L’Heu-
reux, C.A., Accountant.

The Committee proceeded to the consideration of the Order of Reference.
The following witnesses were heard and questioned:

Department of Insurance:

Mr. K. R. MacGregor, Superintendent.

Mr. H. A. Urquhart, Administrative Officer.

At 12.15 p.m. the Committee adjourned until Tuesday, June 16th, 1964,
at 10.00 a.m.

Attest.

Dale M. Jarvis,
Clerk of the Committee.
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THE SENATE

SPECIAL JOINT COMMITTEE OF THE SENATE AND
HOUSE OF COMMONS ON CONSUMER CREDIT

EVIDENCE

OrTAWA, Tuesday, June 9, 1964.
The Special Joint Committee of the Senate and House of Commons on
Consumer Credit met this day at 10:00 a.m.
Senator David A. Croll and Mr. J. J. Greene, M.P., Co-Chairmen.

Co-Chairman Senator CrRoLL: Mr. Greene will be a little late. He called
me this morning. He is at another committee.

When we adjourned last week Mr. MacGregor was our witness, and he
was to continue with the case that he had before him at the time. This will
take a little time this morning.

Mr. HALES: Mr. Chairman, before you proceed with our witness Mr.
K. R. MacGregor, at the last meeting I asked some questions concerning help
that we had employed for this committee, and I was advised that Mr. John
Urie was hired on the basis of $250 for a seven-hour day, plus $25 for
preparation per hour; and Mr. Jacques L’Heureux, an accountant on the basis
of $100 for a seven-hour day with $20 per hour for preparation.

I would like to ask, was the steering committee consulted regarding the
hiring of these people?

Co-Chairman Senator CroLL: Yes.

Mr. HALES: The steering committee was duly called?
Co-Chairman Senator CroLL: Oh yes.

Mr. HALES: And the steering committee was consulted.

Co-Chairman Senator CroLL: Every steering committee member was
spoken to.

Mr. HALES: There was a meeting called of the steering committee?

Co-Chairman Senator CroLL: Yes, there was a meeting called of the
steering committee.

Mr. HALES: And they did the hiring?
Co-Chairman Senator CrorLL: Yes, it was by majority vote.

Mr. HALEs: And who had the say as to the names of the people that
would be hired?

Co-Chairman Senator CroLL: The names were presented to them, and I
and Mr. Greene did preliminary work on finding who was available.

Mr. HALES: In other words, you advised the steering committee that
these people had been hired?

Co-Chairman Senator CrRoLL: No, no. We told them they were available
and recommended it.

Mr. HALES: Who set the rate of pay?

Co-Chairman Senator CroLL: We checked with the Department of
Justice.
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Mr. HALES: For the rate of pay?

Co-Chairman Senator CrorLL: That was the going rate.

Mr. HALES: And what appropriation will this salary be paid from?
Co-Chairman Senator CrorLL: I don’t know.

Mr. HALES: Salaries, I should say.

Co-Chairman Senator CroLL: I cannot tell you the appropriation but there
is an appropriation available. The Minister of Justice was spoken to. He said
there would be an appropriation available.

Mr. HAaLES: It seems rather an exorbitant fee, because I know that the
Department of Citizenship and Immigration has done a lot of hiring of legal
advice at $100 per day, and this amount of $250 per day seems very out-
rageous, in my opinion. I don’t know what the rest of the committee feel but
I think it is an exorbitant amount to pay.

You know what my feelings were in the first place. I thought that it was
not necessary that we have them; that the committee is composed of fifty per
cent lawyers anyway, and we are all being paid a salary to be present and
to be at committees as members. I could not see why it was necessary in
the first place. However, there was a vote taken and we agreed to hire legal
aid. This has been done, and I just want to raise my objections to paying this
kind of taxpayers’ money for this particular purpose. I want to go on record
in that regard.

If this type of operation continues, the Consumer Credit Committee is
going to have to get some consumer credit to pay their bills. I would just
like to express my views. Maybe others on the committee want to express
their views before we resume with our witness.

Senator THORVALDSON: I could just add, Mr. Chairman, that I was present
in committee when it held its organizational meeting, and I personally raised
strong objection to the necessity of hiring any help for this committee. I just
want to add my voice to what Mr. Hales has said in that regard.

Also I understand that we have an office in the West Block where this
committee has a full-time secretary, and I sometimes wonder what such a
person has to do really, because the work of our committees is handled, as I
understand it, by our committee staff who do our work, certainly in regard to
most committees, very ably and efficiently.

That is all I have to say on this. I certainly want to associate myself
with the remarks of Mr. Hales, because I objected to this procedure right
from the start.

Mr. MAacpONALD; Mr. Chairman, I would like to go on record as being
against the remarks of both Mr. Hales and Senator Thorvaldson. This is a
very important committee, and we will be, in the course of our hearings,
hearing from witnesses representing most of the major finance institutions
in Canada who will, in the course of this hearing, probably pay for very
high-priced legal talent indeed. I think we would be derelict in our duty to
the Canadian people if we did not make sure that this committee had the
necessary and fully-qualified staff for the purpose of eliciting from those
witnesses when they appear and through their counsel the basic facts with
regard to consumer credit.

I do not question the fact that there are lawyers on the committee, and
therefore they could handle it. But I would submit they do not really go after
the question; the lawyers in the committee are not going to indulge in the
very extensive research that may be required. For one thing, the lawyers who
are members of the Senate and House of Commons do not have the time
to indulge in very extensive research.
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I think that it is entirely sound and entirely businesslike to get first-
class counsel and have the benefit of first-class counsel available for this
committee.

Co-Chairman Senator CROLL: Gentlemen, I think you will see that after
Mr. MacGregor gives evidence and we hear from the Bank of Canada, there

will be an overwhelming necessity for having counsel and an accountant
available.

Mr. HAaLES: One more question. Will these men be here for every meeting,
or will they be at the call of the committee or the steering committee?

Co-Chairman Senator CroLL: It was thought they would be here at
every meeting, depending upon what happens, but certainly we need them in
the preliminary meetings.

Mr. Hares: Well, I would think, Mr. Chairman, that they would be
necessary only when we have witnesses here that have to do with their
particular line of work.

For instance, last meeting and this meeting, I would not think it would
be necessary to be paying this amount of money.

Co-Chairman Senator CroLL: Mr. Hales, the last meeting was one of the
more important meetings we will ever have of this committee, and this
meeting and the next meeting, because at that time we will have to assess as
to where we go, and they were essential for these meetings. Later on there
may be something to what you say, and we can determine whether we can
completely do without them.

Mr. HaLES: It does not give too much credit to the lawyers and those
present who have had experience in this field. I am not a lawyer, but I can
speak for them. It would seem to me that this committee would be quite

capable of examining the witnesses up to the point where we get into
technicalities.

Co-Chairman Senator CroLL: We will keep that in mind. Would you
proceed, Mr. MacGregor.

Mr. K. R. MacGregor, Superintendent of Insurance: Mr. Chairman, Honourable
Senators and honourable members, when I appeared before this committee a
week ago, I tried to emphasize—perhaps to the point of being wearisome—
that experience in the U.S.A. and in Canada prior to the passing of the Small
Loans Act in 1939 had abundantly proved the impossibility of legislating
effectively in the small loans field except on the basis of dealing with the
whole cost of the loan. All other piecemeal approaches, based on legislating
in respect of some so-called “pure interest” element, failed to be satisfactory,
even when something specific was said about certain other charges under a
different name. The fact is that to a lender, the name given to compensation or
profit is immaterial. To paraphrase the rose: “Interest by any other name
would smell as sweet”. I believe that the same applies to any segment of the
consumer credit field. Consequently, in my opinion, if it is desired to legislate
effectively so as to control or limit the cost of consumer credit, then the
legislation must deal with the whole cost—not merely some element that
the lender or creditor may choose to call interest.

All of this was clearly recognized by the Banking and Commerce Com-
mittee in 1938 after its lengthy study of the small loans business, and its con-
clusions are succinctly stated in its Report No. 14 dated June 1, 1938. Clearly,
if legislation is to be effective, it would not be possible to circumvent it by
calling interest by some other name. The result was that “cost” of a loan
was defined in the Small Loans Act in this broad way, and I quote:
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“cost” of a loan means the whole of the cost of the loan to the
borrower whether the same is called interest or is claimed as discount,
deduction from an advance, commission, brokerage, chattel mortgage and
recording fees, fines, penalties or charges for inquiries, defaults or
renewals or otherwise, and whether paid to or charged by the lender or
paid to or charged by any other person, and whether fixed and determined
by the loan contract itself, or in whole or in part by any other collateral
contract or document by which the charges, if any, imposed under the
loan contract or the terms of the repayment of the loan are effectively
varied.

So also, to remove any doubt about what constituted the principal amount of
a loan, the word “loan” was also defined as follows, and I quote:

“loan” means a loan made by a money-lender of not more than
fifteen hundred dollars and includes the consideration for a wage assign-
ment; and if, after deducting all payments whether on account of interest,
expenses or principal, made by the borrower to the money-lender at or
about the same time as a loan is made, the amount retained by the
borrower is fifteen hundred dollars or less, the transaction or transactions
shall be deemed to have resulted in a loan of the amount so retained by
the borrower notwithstanding that nominally a loan for a larger sum has
been made.

These two definitions got at the pith and substance of the loan agreement,
namely, the amount of cash actually received by the borrower and then related
the whole cost to that amount or such part of it as remains outstanding from time
to time until the entire amount is fully repaid. This is the main reason why this
act has proven so effective and most other legislation respecting interest has
been ineffective.

Now, by reason of the variety of names under which and the variety of
ways in which charges may be imposed for consumer loans—interest, discount,
bonus, premium, deduction from advance, commission, fees, charges for this
or that, etc.—the question has sometimes arisen whether the Dominion or the
provinces, or both, have jurisdiction. Under the B.N.A. Act, item 19 of section
91 gives Parliament the exclusive right to legislate in relation to “Interest”.
On the other hand, section 92, item 13, gives the provinces the exclusive right
to legislate in relation to “Property and Civil Rights in the Province”. Occasion-
ally, it has been contended that Parliament may legislate only in relation to
so-called “pure interest” and that legislation respecting other charges falls
within the provincial domain.

Sometimes, I think that persons putting forward the latter view overlook
the true and full nature of interest. Interest traditionally comprises not only
compensation for the use of capital but also compensation for the risk of losing
the capital in whole.or in part. That is, of course, why the amount or rate of
interest varies with’ the risk. If one examines most of the other charges often
named along with interest, whether for investigations or for appraisals, fees
for preparing a chattel mortgage or registration, etc., it will be realized that
these are invariably for the purpose of better securing the loan, i.e., of reducing
the risk of loss to the lender, and, where required to be paid by the borrower,
are in essence a form of compensation to the lender and therefore interest.

Since the Constitution gives Parliament the exclusive right to legislate in
relation to “interest,” it must surely be assumed that this was intended to con-
vey real power in this field and not to be nugatory; that it should not be pos-
sible for anyone to defeat this intention by giving interest some other name or
charging it through some device indirectly rather than directly. There is a very
good summary of the subject of interest and of the constitutional basis of the
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Small Loans Act in the 1938 report of the committee to which I have already
referred, more particularly at pages 421-2-3. The comments at the foot of page
422 might be noted in reference to the situation in England, where it is stated
in part:

It is noteworthy in this connection that, in England, parliament,
when legislating respecting loan societies and money lenders, found it
necessary to prohibit the making of charges for expenses (Money Lend-
ers Act, 1927, s. 12, and Loan Societies Act, 1840, s.23) and in the Money
Lenders Act of 1900, excessive interest charges and excessive expenses
were treated as equivalent grounds for setting the contract aside.

Furthermore, I believe that in England, interest is interpreted in a broad
way to include discount, bonus or premium in reference to the principal of a
loan or a money debt.

In my view, if a debtor is required to pay the creditor compensation for
the use of capital or for delay in paying a debt, or to make payments which
are essentially for the purpose of reducing the risk of loss to the creditor, all
such compensation and payments may reasonably be considered to fall under
the general heading of “interest” for legislative purposes.

I should like to make a few additional remarks here about the manner in
which interest may be paid. Although the usual practice is to state the amount
on the basis of a rate per centum, interest may also be arranged to be paid in
an absolute amount, in advance or in arrears, regularly or irregularly, fre-
quently or otherwise. Incidentally, discount is in essence interest in advance
and a so-called “bonus” is invariably additional interest or additional discount
under another name. As an example of how interest may be paid in an abso-
lute amount at the end of the term of the loan, rather than annually or regu-
larly on the basis of a rate per centum, I might simply mention the sale of War
Savings Certificates during the last war when the purchaser lent $4 to the
Government and received $5 in return after 7 years. The difference, amounting
to $1, represented interest on the $4 loan for the whole term of the loan. Call
it what one likes—interest, bonus, premium, etc., it was still, in pith and sub-
stance, interest.

My reasons for taking the time of the committee to make the foregoing
remarks were to indicate my own views, as an actuary and administrator of
the Small Loans Act, concerning the nature of interest and the presumed pow-
ers of Parliament to enact legislation to control the whole cost of a loan, all in
the light of a recent decision of the Supreme Court of Canada concerning the
Unconscionable Transactions Relief Act of the Province of Ontario, R.S.0. 1960,
chapter 410. I have found this decision so unsettling and so confusing that I
feel compelled to take some further time to discuss it. It is not so much the
decision itself that troubles me as the reasons given for the decision and the
statements made concerning the nature and meaning of interest.

It is unnecessary, for present purposes, to go into details about the original
case that led up to the decision of the Supreme Court of Canada. Suffice it to
say, that one Ralph Douglas Sampson obtained a real estate mortgage loan
from Barfried Enterprises Limited of Guelph, Ontario, on or about September
3rd, 1959, under a contract which he later regarded as constituting an un-
conscionable transaction. Accordingly, he sought relief by having the contract
set aside and revised under the Ontario Unconscionable Transactions Relief
Act, which was granted by the County Court of the County of Wellington on
February 1, 1962. Subsequently, Barfried Enterprises Limited appealed the
County Court action to the Court of Appeal of the Supreme Court of Ontario
on the grounds that the act in question was beyond the competence of the
Ontario Legislature to enact; more specifically that such act was ultra vires
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for the reason that it deals in pith and substance with the subject matter of
“interest” which by section 91(19) of the B.N.A. Act is expressly reserved to
the Parliament of Canada.

The Unconscionable Transactions Relief Act of the Province of Ontario
had of course been on the books in Ontario since 1912 when it was originally
enacted as The Money-Lenders Act. I mentioned that at the last meeting.

Senator THORVALDSON: Was this a re-enactment of the 1912 act in exact
terms or were there some changes in it?

" Mr. MacGReGOR: No, Senator. Along in the 1940’s after the Small Loans
Act was passed, Ontario deleted certain provisions relating to the licensing of
money lenders etc., but the provisions relating to unconscionable transactions
were not changed at that time, as I recall.

The decision of the Ontario Court of Appeal, rendered on October 16, 1962,
was that the Unconscionable Transactions Relief Act of Ontario was beyond
the province’s legislative competence to enact. Perhaps I might quote a few
excerpts from that decision. This is the judgmont of the Court of Appeal of
the Province of Ontario.

Co-Chairman Senator CroLL: Unanimous, was it?

Mr. MAcGREGOR: Yes. It reads, in part:

Reading the Ontario statute in its entirety, as it must be read, what
is its true nature and character, or its pith and substance? To ascertain
this it is the substance rather than the form of the legislation which
must be regarded. Notwithstanding.

and there are then some irrelevant comments,

the inescapable conclusion is that ‘its true nature and character’ is legis-
lation in relation to interest.

The statute is applicable to only one kind of contract—a money-
lending contract. Its essential purpose and object is to provide a remedy
to a borrower to enable him to have the terms of such a contract modi-
fied. The end result of an application to the Court in accordance with
its provisions, if the borrower is entitled to succeed, must be that the
interest in the broad sense of that term, payable as compensation for
the loan will be reduced. It matters not, in my opinion, whether this
result is achieved through the intervention of a Court order or through
the operation of a provision in the Act itself fixing a stated rate or scale
of interest. In either case it is unquestionably legislation in relating to
interest under the pith and substance rule, and, in my opinion, clearly
invalid as an infringement of the exclusive legislative power committed
to Parliament. Moreover, it is in direct conflict with the provisions of
section 2 of the Interest Act, R.S.C. 1952, Cap. 156. Accordingly, it is
beyond the province’s legislative competence to enact.

I am still quoting:
It is not without regret that I reach this conclusion for, in my opinion,
The Unconscionable Transactions Relief Act of Ontario is salutary legis-
lation which has served a very useful and necessary purpose. Some relief
is' afforded to borrowers by the Federal Small Loans Act, R.S.C. 1952,
Cap. 251, as amended by 4-5 Eliz. II, Cap. 46, but, as previously stated,
it is limited in its application to loans of not more than $1,500.00.
Whether its scope ought to be enlarged is a matter which must be left
to the good judgment of our duly elected representatives in Parliament
assembled.

This was a quotation from the judgment of the Ontario Court of Appeal.

Senator THORVALDSON: May I ask one question. Was there only one judg-
ment written or was there more than one judgment?
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Mr. MACGREGOR: There was only one judgment written, senator, and it was
concurred in by all four other members of the Court.

Senator THORVALDSON: Who wrote the judgment, would you mind tell-
ing me?

Mr. MACGREGOR: Mr. Justice Schroeder. This judgment of the Ontario Court
of Appeal was unanimously concurred in by the five members of that Court
who heard the case, including the Chief Justice of Ontario. However, such
decision was in turn appealed to the Supreme Court of Canada by the Province
of Ontario, with the support of the Province of Quebec as intervenant, and on
December 16, 1963, the Supreme Court of Canada reversed the decision of the
Ontario Court of Appeal by five to two. Of the five Justices reversing the
previous decision, four—including the Chief Justice—joined in a majority
opinion while one other gave a separate opinion on the same side. It is the
majority opinion that I should like to discuss since it is conceivable that it might
have far-reaching effects; in fact, far beyond what I think is justifiable.

Perhaps I might have quoted the pertinent sections of the Unconscionable
Transactions Relief Act earlier, but I thought that they might be more clearly
in mind if given now.

The main section is section 2, which reads as follows:

2. Where, in respect of money lent, the court finds that, having regard
to the risk and to all the circumstances, the cost of the loan is exces-
sive and that the transaction is harsh and unconscionable, the court
may,

(a) re-open the transaction and take an account between the credi-
tor and the debtor;

(b) notwithstanding any statement or settlement of account or any
agreement purporting to close previous dealings and create a
new obligation, re-open any account already taken and relieve
the debtor from payment of any sum in excess of the sum
adjudged by the court to be fairly due in respect of the principal
and the cost of the loan;

(¢) ort;ler the creditor to repay any such excess if the same has been
paid or allowed on account by the debtor;

(d) sgt aside either wholly or in part or revise or alter any security
given or agreement made in respect of the money lent, and, if

the creditor has parted with the security, order him to indemnify
the debtor.

The Ontario statute defines “cost of the loan” as follows:

“Cost of the loan” means the whole cost to the debtor of money
lent and includes interest, discount, subscription, premium, dues, bonus,
commission, brokerage fees and charges, but not actual lawful and nec-
essary disbursements made to a registrar of deeds, a master or local

master of titles, a clerk of a county or district court, a sheriff or a
treasurer of a municipality;

The issue in the appeal to the Supreme Court of Canada was to determine
whether the Unconscionable Transactions Relief Act is essentially legislation
in relation to civil rights within the jurisdiction of the province under section
92(13) of the B.N.A. Act or essentially legislation in relation to interest within
the jurisdiction of the Dominion under section 91(19).

The majority judgment of the Court was that it is not legislation in rela-
tion to interest but legislation relating to annulment or reformation of contract
on the grounds set out in the Act, namely, (a) that the cost of the loan is
excessive, and (b) that the transaction is harsh and unconscionable.
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It will be noted that the Act applies only to money-lending contracts;
and in order to invoke relief under the Act, the cost of the loan must be
shown to be excessive and the contract harsh and unconscionable. Under a
money-lending contract, it is conceivable that certain provisions other than
those relating to the cost of the loan might be harsh and unconscionable but
it would seem that in 9 cases out of 10, if not 99 out of 100, where such a
contract is found to be harsh and unconscionable it is because the cost of the
loan was excessive. Contracts of this kind usually involve no obligations on
the borrower other than to repay moneys borrowed plus additional charges.
In my view, it would be virtually impossible to determine whether such a
contract was harsh and unconscionable except on the basis of the cost of the
loan.

The critical point to determine, therefore, is whether the “cost of the loan”
as defined in the Act should be regarded essentially as interest or not. In my
opinion, the broad view must be taken of interest as covering all of the things
mentioned in the definition; otherwise, interest legislation can readily be
defeated by using other means. However, I think it is correct to say that the
Court reached the conclusion that interest is only an element of the definition
of the cost of the loan and only an incidental element at that. It is the
reasoning by which this conclusion was reached that perplexes me and which
in my humble opinion was faulty.

I should like to draw attention first to the following statement from the
majority judgment:

The day-to-day accrual of interest seems to me to be an essential
characteristic. All the other items mentioned in the Unconscionable
Transactions Relief Act except discount lack this characteristic. They
are not interest. In most of these unconscionable schemes of lending,
the vice is in the bonus.

This is from the Supreme Court judgment. This statement is based upon
a reference in the third edition of Halsbury to the effect that interest accrues
from day to day and such reference has seemingly been interpreted to rule
out, as interest, anything of the nature of a lump sum payment. With the
greatest respect, this seems to me to be quite wrong. Even if interest is assumed
to accrue from day to day, there is no requirement that it must be paid from
day to day. Merely because interest is paid in lump sums during the currency
of a contract, or in one lump sum at the beginning or at the end of the
contract, does not change its character or mean that it is not interest. Where
compensation or additional compensation under a money-lending contract is
paid to the lender under the label of a premium, bonus, ete., it is, in pith
and substance, interest or additional interest, call it what one will. Any money-
lending transaction can readily be put in a form where compensation—in-
terest—to the lender takes the apparent form of either interest or bonus, ‘and
often either interest in advance, discount or bonus. Consequently, in my view,
to hold that interest and discount alone, but not a bonus, have the character-
istics of interest, is likely to make a travesty of interest legislation. In my
view, too, any bonus called for under a contract can only be considgred
meaningfully in terms of the duration of the contract. A given bonus might
be unconscionable in a short term contract but quite reasonable in a.long
term contract. Regardless of the manner in which the total compensation—
interest—is arranged, it can reasonably be assumed that it is always related
in the lender’s mind to the actual amount of the principal advanced and the
time that it will be outstanding.

I come now to what seems to be the kernel of the judgment, namely, the
declaration that a bonus is not interest. This is of paramount importance
because of all the things mentioned in the definition of cost of a loan, a bonus
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was singled out by the Court as the real vice and therefore, presumably, as the
main thing in determining whether “cost,” as defined, is essentially interest.
The following passages from the judgment are particularly pertinent in this
connection:

In the cases decided in the Court—

that is, the Supreme Court of Canada,

under s. 6 of the Interest Act, it is settled that a bonus is not interest
for the purpose of determining whether there has been compliance with

the Act. Section 6 (of the Interest Act) reads: ‘...whenever any prin-
cipal money or interest secured by mortgage of real estate is, by the
same,....’

that is, by the mortgage agreement

‘made payable on the sinking fund plan, or on any plan under
which the payments of principal money and interest are blended...
no interest whatever...shall be recoverable..., unless the mortgage
contains a statement showing the amount of such principal money and the
rate of interest chargeable thereon, calculated yearly or half-yearly,
not in advance.

Quoting again from the Supreme Court judgment—

Schroeder J. A. cited Singer v. Goldhar (1924) 55 O.L.R. 267, as
defining interest in wide terms. In Singer v. Goldhar there was no provi-
sion for interest in the mortgage but there was a very big bonus. The
Court of Appeal held that this infringed s. 6 of the Interest Act, the
bonus being the same thing as interest. But in Asconi Building Corpo-
ration v. Vocisano (1947) S.C.R. 358, 365, Kerwin J. pointed out that
London Loan and Savings Co. v. Meagher (1930) S.C.R. 381, had over-
ruled Singer v. Goldhar. It is now established that in considering s. 6
of the Interest Act, a bonus is not interest. ..

This is a quotation from the recent Supreme Court judgment.

There is, therefore, error in the judgment of Schroeder J. A. in
following Singer v. Goldhar in holding that interest in the wide sense
includes bonus instead of following subsequent cases which overrule it.

These are very positive statements. I would draw the attention of the com-
mittee to the two main cases referred to above, involving bonuses, which were
dealt with by the Supreme Court of Canada, namely, London Loan and Savings
Company of Canada v. Meagher (1930) and Asconi Building Corporation v.
Vocisano (1947) and I urge members to read them carefully. The actions in
both of these cases endeavoured to invoke section 6 of the Interest Act but
failed. However, I can find nothing in the judgments in either of those cases

to justify the statements in the present judgment that it has been well settled
that a bonus is not interest.

As I read the two main judgments referred to, the decisions did not depend
upon determining whether the bonus was interest, but rather whether the
mortgage agreement in each case had all of the characteristics and elements
necessary to bring it within the scope of the very particular terms of section 6
of the Interest Act. In each case the Supreme Court ruled to the contrary, and
hence that section 6 did not apply. As I see it, the Court in those cases was
not called upon to determine whether a bonus constituted interest in the wide
sense and did not do so. In fact, the comments of most justices indicated that
they regarded interest and bonus in the same light. About the only exception

was a rather oblique comment by Kerwin J. in the Asconi case to which
I shall refer later.

20698—2
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It seems to me that it would have been more accurate in the present
judgment to have said that the Meagher and Asconi cases decided that section 6
applies only to mortgages which on their face come within the description set
out in section 6; that section 6 does not apply where interest or bonus or by
whatever name called is arranged outside the mortgage agreement (as obtained
in both the Meagher and Asconi cases) and is not mentioned therein so that
on the face of the mortgage there is no blending of principal and interest. With
the very greatest respect, I suggest that the Meagher and Asconi cases were
almost completely irrelevant in connection with the present case.

In my opinion, the application of the Meagher and Asconi decisions was
so important that I feel constrained to refer to each of them briefly.

In the Meagher case, which came first, a mortgage loan of $30,000 on its
face was arranged with interest at 74 per cent per annum payable half-yearly.
However, by a prior agreement it was arranged that the borrower would pay
a bonus of $3,000 which was done by a separate cheque to the lender. There
was no mention of the bonus in the mortgage agreement. Note that in order
for section 6 of the Interest Act to apply, the principal and interest must be
secured by the mortgage agreement and by the same, ie., by the mortgage
agreement, made payable on a plan whereby principal and interest are blended.
The Court held that the bonus was arranged outside the mortgage agreement
and hence section 6 did not apply. I think that a few quotations from that
judgment, delivered by Smith J., are self-explanatory.

As to all mortgages that fall within the description set out in
section 6, the Act takes away from the mortgagee part of what the
mortgagor has agreed to pay, and would be obliged to pay, were it not
for the Act. This results, quite irrespective of whether or not the terms
are fair under the circumstances and have been agreed to by the
mortgagor with full knowledge and appreciation of their meaning and
effect, and irrespective also of whether or not the mortgagor would be
entitled to relief under the ordinary rules of law. The application of the
Act therefore must be confined to mortgages that come clearly within
the description set out in the Act itself. In this case...

that is the Meagher case.
the mortgage is not by its terms made payable on the sinking fund
plan or on any plan under which the payments of principal money
and interest are blended—and does on its face contain a statement
showing the amount of principal money and the rate of interest
chargeable thereon calculated half-yearly, not in advance. There is
therefore nothing in the mortgage itself that brings it within the
description set out in section 6.
As already pointed out, the $3,000 that the mortgagor agreed to
pay as consideration for the loan—
and I emphasize the next words
whether regarded as interest or as something differing from interest
could have been recovered as a debt, not under the mortgage, but
under the agreement for the loan—

Taking the precise language of this section, it is only where any
principal money or interest is, by the mortgage itself, made payable
on any of the plans mentioned, that the section applies, the words being
‘is, by the same, made payable on the sinking fund plan’, etc., and it is
only to mortgages described in the preceding part of the section that
the final provision and section 9 apply. The proper conclusion seems to
be that the provisions of the statute apply only to mortgages which
on their face come within the description set out in section 6.




CONSUMER CREDIT 49

If it be thought that this leaves the door open for making agree-
ments similar in practical effect to the mortgages described in section
6 but not covered by it, Parliament can enlarge the scope of the Act, at
the same time providing, as it may see fit, against any undesirable
results such as I have indicated.

The Act, however, as it stands, does not aim at controlling or
limiting the rate or recompense that lenders may exact for loans, and
has no such effect if the last part of section 6 is complied with ... The
aim is to prevent the collection of interest provided for in the mortgage
by plans described in section 6, which do not disclose to the ordinary
borrower the real rate of interest being exacted by such plans”.

It is difficult to see how this case ‘“settled” that a bonus is not interest.
- On the contrary, the essential point seems to have been that the $3,000
.~ payment was arranged outside the mortgage and this being so the payment
had the same status “whether regarded as interest or as something differing
from interest”. So much for the Meagher case.

5 May I now turn to the other leading and more recent case, namely that
~ of the Asconi Building Corporation, wherein most previous cases, including
the Meagher case, were reviewed.

In the Asconi case—this was in 1947—there were two similar mortgage
loans, one for $15,000 on its face, and another, arranged a little later, for
$16,000 on its face. These sums were made payable as principal and the
mortgage agreements specified that the loans were without interest until
maturity. However, it was brought out in evidence that by prior agreement
again, $2,500 was deducted in advance from the proceeds of each loan—this
amount comprising interest of $1,500 in advance and a bonus of $1,000.

The plaintiff, Asconi Building Corporation, took action to recover the $5,000
under sections 6 and 9 of the Interest Act.

The Supreme Court held that section 6 did not apply, since the interest and
bonus paid in advance were arranged by a prior agreement outside the mortgage
agreement, and hence were legal and enforceable; briefly, that the mortgage loan
did not come within the prescriptions of section 6 and hence the latter did not
apply.

As I read the judgment, no significant distinction was made between the
interest of $1,500 paid in advance and the bonus of $1,000. I believe there is
every reason for thinking that the judgment would have been exactly the same
whether the whole $2,500 deducted from each loan had been designated as
interest or the whole as bonus or any other combination than actually obtained.
In my opinion, still again with the greatest respect, I can find nothing in the
Asconi judgment to support the statement in the recent judgment that it has

been settled that a bonus is not interest for the purpose of determining whether
there has been compliance with the Interest Act.

3 In the circumstances, I should like to quote a few excerpts from the Asconi
judgment which I think are very pertinent.

Per Taschereau, J., and I quote. This is in French. Perhaps I could translate

it.

In the case which concerns us, the principal sum or the interest or
the bonus is not, by the agreement itself, made payable according to any
of the methods mentioned in the Statute, and consequently there is
nothing illegal if before the creation of the mortgage the parties have
agreed to deduct or to pay in advance interest and bonus, and have

stipulated under the mortgage agreement itself that no interest shall be
_ payable.
20698—23
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That is the end of Mr. Justice Taschereau’s comment.
Per Kerwin J., and I quote:

In the case of each loan in question in this appeal, it appears from
the evidence that the amount actually deducted was composed of interest
and bonus. As to that part representing bonus, the case is concluded by
the Meagher decision.

I would ask the committee to note these next words:
While it is true that the court

that is the Supreme Court of Canada,
there treated the bonus as interest.

That is its own reference to what treatment was accorded the transaction in
the Meagher case.

While it is true that the court there treated the bonus as interest,
there is a great deal to be said for the opinion that the two are entirely
distinct, and in view of the fact that Parliament is restricted to legislation
in relation to interest, that phase of the matter should be kept in mind.

This rather oblique comment is the only one that I can find suggesting that
any distinction should be drawn between interest and bonus. On the other hand,
other justices dealing with the same case made comments that appear stronger
on the side of no distinction. Per Kerwin J., continued:

The prime requisite for the operation of the section is that by the
terms of the mortgage itself the principal or interest secured thereby
must be payable in one of the methods mentioned. Here, the principal or
interest is not so made payable, and the result is that there is nothing to
prevent the parties to a loan transaction agreeing, prior to the execution
of the mortgage, to the deduction or payment in advance of interest
for the term of the mortgage, and then to provide by the mortgage docu-
ment that there shall be no interest until default. The effect of such
a collateral agreement is that the prepaid interest ceases to be such
and becomes part of the principal advanced.

It seems to me that Kerwin J. was thinking and talking in terms of
interest rather than bonus. Per Rand J:
Certainly I am unable to agree that the validity of the provisions
in the instrument depends on whether the advance deduction is de-
scribed as a ‘bonus’ or ‘interest’.

Per Kellock J: In reference to the Meagher case:

The Court was of opinion that—
and after certain omissions,
(3) the $3,000 agreed to be paid as consideration for the loan
and then these words
whether regarded as interest or something different from interest,
could have been recovered as a debt, not under the mortgage, but under
the agreement for the loan.

For the purposes of the question with respect to interest with which
it deals, the statute raises the question in every case as to what was in
fact ‘the principal money advanced’. In Meagher’s case the court held that
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the full face amount of the mortgage, viz., $30,000 had been in fact
advanced, and it therefore followed that no part of the $3,000 bonus—
and then these words:

even though it were regarded as interest in the sense of compensation
for money lent, was interest ‘secured by’ the mortgage and therefore no
part of such bonus was included in any payment called for by the mort-
gage. Hence the statute did not apply.

Accordingly, in my opinion, on the above evidence the case, with
respect to both loans is governed by the principle of Meagher’s case
and then these words:

There is no distinction to be drawn between the bonus and the interest
paid in advance. Both became debts under the agreement for the loan
and neither were at any time secured by the mortgage deed or included
in any payment called for therein.

The only conclusion that I can draw from the Meagher and Asconi cases is
that in the opinion of the court it was immaterial whether the advance payments
were designated as bonus or interest; the essential point was that the mortgage
loans in question did not come within the scope of section 6 of the Interest
Act, because such payments were arranged under prior agreements to make
the loans and not under the mortgage loan agreements themselves as required
by section €.

Senator THORVALDSON: Mr. MacGregor, may I ask a question there, if I
may intervene? Is not the result of those cases the real reason why the provinces,
including Ontario, found it expedient to enact unconscionable transactions
relief acts? It seems to me that the draft bills of these provincial acts must
have had before them the judgments of the supreme courts that you have cited
there, and as a result of that they found there was a vacancy in the law, namely
that the Interest Act did not deal with the problem such as you are indicating,
namely, bonus, however it might be called, the unconscionable part of that
transaction could only fall under the provincial jurisdiction. What would you
say?

Mr. MACGREGOR: I do not think that I can reconcile it that way, because
the Ontario Unconscionable Transactions Relief Act antidated by a good many

years both the Asconi case and the Meagher case, and even the Singer v.
Goldhar case in the Ontario courts.

. Senator THORVALDSON: That is right, although I think most of the recent
legislation by provinces, some of the unconscionable transactions acts have
been passed very recently by the other provinces.

Mr. MACGREGOR: That is so, and I think they have been induced by this
recent Supreme Court judgment.

Senator THORVALDSON: You are quite right.

Mr. MAcpoNALD: Mr. Chairman, may I just add in that connection that
at the time of the Court of Appeal judgment, Ontario was the only province,
I believe, which had a statute in the form of the Unconscionable Transactions
Relief Act. What is more, the Ontario statute—and perhaps counsel can check

_this—only Ontario saw fit to enact this provision, and this in turn was taken

holus-bolus out of the English legislation.

Mr.. MACGREGOI.{: I think there have been some other acts of that kind.
In Manitoba there is the Mercantile Law Amendment Act that has somewhat
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similar provisions. I am not sure off hand how far it goes. It is contained in
the 1954 Consolidated Statutes. In Nova Scotia, the Money-Lenders Act there
has had similar provisions, but Nova Scotia was very careful in that money-
lenders act to mention that the legislature was only legislating as far as it
was competent to legislate.

Mr. MAacpoNALD: With regard to charges around interest.

Mr. MAcGRrEGOR: Newfoundland has had an Unconscionable Transactions
Relief Act too since 1961.

Co-Chairman Mr. GREENE: I would like to ask something that might help
clarify the position. Do you take the position that this representation in regard
to the prior cases of yours, is now of nothing but academic interest, or are
we not bound? Surely the pronouncement that bonus is not interest in the
latest case, the Barfried case, is now binding and we are faced with it; it is
an economic power that is clearly lost now by the federal Government in view
of the Barfried case, is it not? In this pronouncement the judge who said
they can legislate further if they wish in section 6 of the Interest Act is surely
wrong, for it is a bonus, and, if this is a fact, how can you legislate about it?
It is now a provincial matter. You take the stand this is obiter in the Barfried
case?

Mr. MAcGREGOR: I am afraid not. It is not obiter; it is the last word by
our highest court, but I find it so difficult to understand the reasoning in the
recent judgment that I felt compelled to explain or to make some comments
on some aspects of it that I think are relevant.

The reason I have taken the time of the committee to go over it is this.
It seems to me that if this committee is to know where it is going, it must
know what the legislative powers of Parliament are; and while it is true this
is the last word on section 6 of the Interest Act at least, or an interest having
regard for section 6, I suppose there is nothing to prevent Parliament from
amending section 6 of the Interest Act or other sections of the Interest Act
in ways that might alter the situation.

I think these judgments have been given having regard for the particular
form in which section 6 now stands.

Co-Chairman Mr. GREENE: You do not feel we are bound therefore. If
Parliament legislated with respect to section 6 to try and include bonuses, are
we not then bound by the Supreme Court decision you gave me, which is
ultra vires to us, being a provincial matter because it is not interest?

Mr. MACGREGOR: Smith J. who rendered the decision in the Meagher case
suggested that if Parliament did not like the result of the judgment, then the
thing for Parliament to do was to amend section 6.

Co-CHAIRMAN Mr. GREENE: I fail to see how we can do that, in view of the
fact that the majority of the Court says that bonus is not interest. Therefore
we would have no authority to do that.

Senator THORVALDSON: If I may say to you, Mr. MacGregor, following the
remarks of the co-chairman, Mr. Greene, there was a time, of course, when the
Supreme Court of Canada did not make final law. That was when we had an
appeal to the privy council which, however, did take the power to make law
for Canada, as the Supreme Court of the United States has always had power
in the United States.

It seems to me that finally and decisively the Supreme Court of Canada,
by a decision of five to two, has made new law. It is true that the point at issue
was very, very narrow. As I read from the Barfried case, it was whether to
follow the pith and substance rule or whether to follow the rule on incidental
matters.
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Now, it was very clear in the judgment—it is in the mimeographed sheet
here—that the Court of Appeal of Ontario decided that the pith and substance
of this case was the question of interest. The Supreme Court of Canada on the
other hand said—and I quote here from page 3 of the mimeographed sheet—
that in so far as the act affects any matter coming within the classes of subjects
assigned by the British North America Act to the exclusive legislative authority
of the Parliament of Canada, it does so only incidentally.

Now, that is a clear-cut decision, and the Court of Appeal of Ontario said
they followed the pith and substance rule which is well known, and the
Supreme Court decided in this particular case that interest was only incidental.

It seems to me they have broken new ground completely on top of all
the cases you cited, and it occurs to me that this law is going to stand until the
Court either reverses itself or distinguishes. Mind you, you can always dis-
tinguish cases on the facts of any case, but it seems to me that this breaks very
important ground in regard to the work of this committee.

Co-Chairman Mr. GREENE: And may limit the national field of jurisdiction
for that very important subject.

Senator THORVALDSON: That is right. In my mind it greatly limits the
national jurisdiction and cuts down to a large extent the terms of the Interest
Act in so far as they go into dealing with the general subject of matters relat-
ing to what we call unconscionable transactions.

Mr. MACDONALD: Mr. Chairman, may I be more specific in that regard as
to what I put to Mr. MacGregor? In the Barfried case there was a transaction
involving the Small Loans Act, and therefore the decision, by implication, is
declaring the Small Loans Act to be ultra vires.

Mr. MACGREGOR: I would hope not. I agree with you, nevertheless, that the
cash advance was $1,500 or less, and therefore the loan did fall within the scope
of the Small Loans Act.

Unfortunately, that loan never came to our attention until long past six
months from the time it was made, and since action under the Small Loans Act
must be taken by summary conviction, it has to be taken within six months

qf the making of the loan. Barfried Enterprises Limited, of course, was an un-
licensed lender.

Mr. MacpoNALD: Which is the reason why it was not pleased or recorded
by the court at any level, presumably.

Mr. MAcGREGOR: I could not say. I don’t know. The fact is, as you have

indicated, the court did not suggest it was a loan falling within the Small Loans
Act, although in my opinion it definitely was.

Mr. MACDONALD: On that basis and in view of the court’s reference to, the
reformation of contract aspect of the Unconscionable Transactions Relief Act,
have you had any doubts about the effectiveness of section 4 of the Small Loans

Act which, in a limited scope, permits reformation of the money-lending
contract?

Mr. MACGREGOR: There has been no dark shadow cast upon it, and that
section has not been involved in any court case.

Mr. MacpoNALD: Has there been any consideration of a reference to the
Supreme Court of Canada?

Mr. MAcGREGOR: I would rather wait until some case arose where it is
necessary to invoke section 4, and then let the courts say what they think of it.

Senator THORVALDSON: In regard to what I was saying a while ago, I have
the quotation I was looking up.
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Mr. MACGREGOR: I think you were reading before from the contention of
the provinces rather than the decision of the court.

Senator THORVALDSON: No, I was reading from the decision of the court.
I just want to read part of the sentence of the decision of the Ontario Court
where it says:

In either case this is unquestionably legislation in relation to interest
under the pith and substance rule.

That was the pith of the Ontario decision which was unanimous. You said
then that the Supreme Court simply said: “No, that is not right.”, and as I
quoted from the paragraph a while ago from the Supreme Court judgment, it
does say only incidentally. There was the ground on which the two cases
divided.

Mr. MACGREGOR: That is correct. May I simply say that, with all respect,
I can find no support in the Asconi judgment for any declaration that a bonus
is not interest.

There is still another case that was prominently mentioned in the recent
judgment, namely, Singer v. Goldhar. It seems necessary to discuss this case
briefly, especially in view of the statement in the recent judgment that the
Ontario Court of Appeal was in error in referring to it, since it had been
“overruled” by the Meagher case.

In the Singer case, the mortgage was for $4,700 to be repaid in eleven
monthly instalments of $100 each, the balance to be paid at the end of twelve
months. There was no provision for the payment of interest, but there was
a provision that the mortgage, when executed and registered, should not bind
the mortgagee to advance the money or “having advanced a part, to advance
the balance”. The action was for foreclosure. It was admitted, for the purpose
of the trial, that only $3,500 was advanced, and that the mortgagor had paid
back $3,800. The action was really designed to collect the $900 difference
between $4,700, the face amount of the mortgage, and $3,800, as a bonus.

However, it was held by the court that the mortgage was satisfied.

The Singer case was dealt with by the Ontario Court of Appeal in 1924. It
never reached the Supreme Court of Canada, although it was referred to in
both the Meagher and the Asconi judgments of the latter Court.

Singer’s action to collect $900 as a bonus was rejected by the Ontario court
on the grounds that it would really constitute interest, and since the mortgage
did not contain a statement of the kind required by section 6 of the Interest
Act, only the principal could be recovered.

Smith J. in delivering judgment in the Meagher case, said in reference to
the Singer case, that the result did not conflict with what he believed to be the
proper construction to place upon the Interest Act. Presumably he felt this way
for the same reason as stated by Kellock J. when discussing the same point in
the Asconi case as follows, and I quote Mr. Justice Kellock’s comment:

As in Ontario a mortgagor is not estopped by the terms of the mort-
gage from showing the actual amount advanced, the (Singer) decision
could have been put on the ground that there was no liability upon the
mortgagor beyond the amount actually advanced.

Smith J. however, went on to say in reference to the Singer case in the Meagher
judgment, that he thought there was some conflict in the reasons given by the
Ontario court for its decision in the Singer case based upon section 6 of the
Interest Act. He objected in particular to the fact that the Ontario court had
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referred to two other cases dealt with by the Supreme Court of Canada, namely
Canadian Mortgage Investment Company v. Cameron; and Standard Reliance
Mortgage Corporation v. Stubbs as support for its decision re Singer. It seems
best to quote Smith J. directly in this connection from the Meagher judgment:

In these cases (i.e. the Canadian Mortgage and Standard Reliance
Mortgage) this Court was dealing with mortgages which on their face
had plans of repayment coming within the description in the first portion
of section 6, and the question in dispute was whether or not the mortgage
contained a statement in compliance with the provision of the latter part
of that section. I have already pointed out that this latter part of the
section applies only to mortgages that come within the previous part of
the section. The passage quoted above, (describing the essential features
of the Singer loan) is dealing, as will be seen, with a mortgage which
had no provision for repayment on any of the plans described in section
6. The two cases cited are authority for the proposition laid down only
when it is limited to mortgages described in section 6.

In other words, Smith J. felt that the Singer case did not fall within the
scope of section 6 but I cannot read anything into his comment to indicate
that he felt a bonus was not interest. He just did not deal with that particular
aspect at all. It was thus a rather peculiar way in which the Singer decision by
the Ontario court was “overruled” by the Meagher judgment, and I think in this
connection that the following additional comments by Kellock J. in regard
thereto in the Asconi judgment are particularly pertinent:

In Meagher’s case the court was not called upon to decide a case
such as was involved in Singer’s case as in the latter the liability of the
mortgagor for bonus could not have been placed upon any basis outside
the terms of the mortgage itself. I think therefore that the statement in
the judgment with respect to the mortgage in Singer’s case must be
considered as obiter. In my opinion, it is inconsistent with the actual
decision in Meagher’s case.

This is Mr. Justice Kellock’s summary of that point.

Consequently I find further difficulty in following the reasoning behind the
statement in the recent judgment that:

There is therefore error in the judgment of Schroeder, J. A. in
following Singer v. Goldhar in holding interest in the wide sense includes
bonus instead of following subsequent cases which overrule it.

As I see it, again with the greatest respect, Mr. Schroeder was right in
subscribing to the view expressed by Masten, J. A. that in the wide sense the
additional compensation claimed by Singer as a bonus would in effect constitute
interest. It does not appear to me that it was this view that was “overruled” by
subsequent cases, but rather the view that the Singer mortgage on its face
was of a kind that met all of the prescriptions of section 6 of the Interest Act so
as to be subject thereto.

To sum it all up, in my humble opinion neither the Meagher case nor
the Asconi case, nor anything said concerning any other cases referred to
therein, including the Singer case, provide just grounds for holding that a bonus
is not interest. It seems to me unfortunate, therefore, that the recent judgment
should have gone so far in declaring that a bonus is not interest, not only for
the restricted purposes of section 6 of the Interest Act, but apparently also
in reference to the meaning of interest in general, as in the defintion of “cost
of the loan” in the Unconscionable Transactions Relief Act of Ontario.
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If such declaration had not entered into the recent judgment, it would seem
to have been difficult to justify the actual decision on the other grounds men-
tioned in the judgment. In fact, if the same view had been taken as was
seemingly taken in the Meagher and Asconi cases, that no distinction is to be
drawn between a bonus and interest, it would seem difficult to avoid the conclu-
sion that the “cost of the loan” taken as a whole is essentially interest under
that or another name; that excessive cost of a loan is the prime requisite for
bringing a loan within the scope of the act; and that such act is therefore
essentially legislation in relation to interest.

I apologize for taking so much time to discuss this recent judgment of the
Supreme Court of Canada re the Unconscionable Transactions Relief Act of
Ontario, but it seems to me that if the deliberations of this committee should
perchance lead to consideration of any further legislation in the field of con-
sumer credit, it is necessary to know with all possible certainty the powers of
Parliament to legislate in relation to interest.

If the present position is that by reason of judgments respecting section
6 of the Interest Act a bonus or anything of like nature may not be regarded
as interest in any circumstances, I respectfully suggest that the sooner the
said section is amended the better. In the field of consumer credit especially,
I believe that it is impossible to legislate effectively in relation to interest, or
practically so, unless ancillary charges are dealt with too. I think that com-
pletes, Mr. Chairman, about all I wish to say.

Co-Chairman Senator CroLL: You said it very well, Mr. MacGregor.

Senator THORVALDSON: I would like to say, Mr. Chairman, that we are all
indebted to Mr. MacGregor for his very, very lucid statement in regard to this
whole problem, and I was not objecting at all to him going into those former
cases, because they certainly give the background of the Barfried case.

Mr. MAcGREGOR: I just can’t understand the final judgment.
Co-Chairman Senator CrorL: Now, honourable senators, would someone
like to ask a question? Mr. MacGregor has a fund of information.

Senator THORVALDSON: Mr. MacGregor, I have just come across the fact
that apparently Manitoba enacted legislation many years ago which is very
similar to the Ontario Unconscionable Transactions Relief Act. The only thing
is it did not have the name of “Unconscionable Transactions Relief Act.”

Mr. MACGREGOR: It was the Mercantile Law Amendment Act.

Senator THORVALDSON: It is contained in an act called the Mercantile Law
Amendment—Ilet me get the exact name. It is an act respecting mercantile
law, and the short title: “This Act may be cited as the Mercantile Law Amend-
ment Act”. That is contained in the Revised Statutes of Manitoba, 1954, but I
recall it was drafted and enacted while Mr. Major was Attorney-General of
Manitoba, so I think it came late in the thirties.

Mr. Urie: Was it not 1932?
Co-Chairman Senator CROLL: Are there any cases under it?
Mr. Urie: Not that I have examined.

Senator THORVALDSON: There is reference here to 1942 in the Revised
Statutes of 1954, Chapter 162. Beginning at section 8 of that Act, it is headed
“Relief from Usurious Transactions” and I think, Mr. MacGregor, you would
agree that this wording is very similar.

Mr. MACGREGOR: Yes, very similar to the Ontario act.

Senator THORVALDSON: That we have been discussing.
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Mr. MACGREGOR: If it would be helpful, I have a list of what I believe are
all of the acts of the nature of the Ontario Unconscionable Transactions Relief
Act of the provinces.

Mr. MAcDONALD: Yes, indeed.

Mr. MACGREGOR: In Manitoba there is the Mercantile Law Amendment Act
which Senator Thorvaldson has just given as R.S.M. 1954, Chapter 162. In
Newfoundland there is the Unconscionable Transactions Relief Act of 1961,
chapter 38, second session. In Nova Scotia, the Money-Lenders Act, R.S.N.S.
1954, chapter 181; in Ontario the Unconscionable Transactions Relief Act,
R.S.0. 1960, chapter 410.

In addition, may I say that similar bills have been introduced this year in
the following legislatures, namely, British Columbia, Saskatchewan and Quebec.
So far as I am aware, none of the latter bills have yet been—

Co-Chairman Senator CROLL: Quebec has been passed.
Mr. MACGREGOR: Was it?
Co-Chairman Senator CROLL: Yes, I saw a copy of it.

Mr. Urie: Mr. Chairman, I may say we are preparing copies of each of
the bills which have been passed. They should be here now.

Co-Chairman Senator CrRoLL: Of these three bills?

Mr. Urie: Of the four acts—Alberta, Manitoba and Nova Scotia; three
acts plus amendments to the Alberta act passed this year.

Mr. MACDONALD: One of the interesting things about the Nova Scotia one
is that they go out of their way to avoid any suggestion that they are governing
interest.

Mr. MACGREGOR: That is the point I had in mind a few moments ago.
Co-Chairman Senator CrRoLL: How do they do it?

Mr. MACGREGOR: They say “Except in respect of interest to set aside,
either wholly or in part, or revise or alter any security given or agreement
made in respect of the loan”. And they refer to “interest” as defined as includ-
ing discount and also including charges in respect of which the Legislature of
Nova Scotia has not power in this behalf. So they are very careful.

Mr. MAacpoNALD: May I just follow up with a question I asked Mr. Mac-
Gregor in private. He was telling me under the Summary Convictions provision
of the Criminal Code that they must take action within six months after any
of these unconscionable acts or any of these transactions in violation of the
Small Loans Act have been entered into. This means, of course, the transaction
may come to light a year and a half later and the criminal power would not
be there.

Mr. MAcCGREGOR: That is correct. It means in practice where we find an
unlicensed lender—or in fact any lender but the difficulty is greater in respect
of an unlicensed lender—where we find a lender charging more than the act
permits, we have to act very quickly to make our case because Justice has
advised us that the six months periods runs from the time the offence was
committed, and the time the loan was made is the time the offence was
committed.

As a matter of fact, that is what happened in the Barfried case. It did not

come to our knowledge until long after six months from the date the loan was
made.

Mr. MacpoNALD: My inclination would be to say as to civil liability on that
borrower-lender procedural provision, it would not prevent the borrower from

relief under the Small Loans Act restricted to an excess of interest. Have you
had any experience on that?
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Mr. MAcCGREGOR: There has never been a case on that point. Section 4 is
quite general. It does not refer to anything of the nature of summary convictions
there. It may be that there is no such time restriction if one were to invoke
section 4.

Mr. MacpoNALD: In Barfried presumably the parties, or at least the bor-
rower in that case, just decided not to rely on that.

Mr. MAcCGREGOR: I think in the Barfried case he actually took action under
the Ontario act. Perhaps he was unaware of section 4.

Mr. Urie: I wonder, Mr. MacGregor, if you might be able, to tell us whether
or not there have been any changes of which your department has been made
aware in rate structure, cost or anything of that nature by any licensed or
unlicensed company since the judgment in the Barfried case?

Mr. MAcCGREGOR: So far as I am aware, Mr. Urie, they have continued to
operate just exactly as they were, as they had been doing.

Mr. Urie: Have there been any discussions with any of the companies,
licensed or unlicensed, with respect to the power in your department to deal
with these matters?

Mr. MAcGREGOR: None at all.

Mr. Urie: None at all. Have any of the companies, for example, ever queried
the power of your department under section 3(3) of the Small Loans Act or
under section 14(3), to deal with this matter, in the light of the fact that this
would appear to be something of the nature of reformation of contract? I have
been given to understand there are some companies that ignore, in fact, the
length of time imposde by section 3(3) and by section 14(3).

Mr. MACGREGOR: All I can say, Mr. Urie, is that if you can find any
companies which ignore this restriction, I wish you would let me know. I don’t
know of any.

Mr. Urie: I was given that information, but I have no real evidence to
substantiate it; the reason being, this is a matter of contractual relationship
over which the Dominion Parliament has no real jurisdiction.

Mr. MAcGREGOR: This is a complete surprise to me as far as practice is
concerned, because I can certainly say that all the big lenders conform strictly
with the law in this subsection (3) of section 3. If there are any smaller lenders
that are not, our examiners have not caught up with them yet, and I am sur-
prised if they have not.

Mr. Urie: If I can get any more precise information, you can rest assured
I will let you know.

I do not know, Mr. Chairman, whether you wish to go into some question-
ing concerning testimony given by Mr. MacGregor at the last meeting, or
whether you wish to confine—

Co-Chairman Senator CroLL: There may be other questions. Anything of
a general nature?

Mr. MacpoNALD: No.

Co-Chairman Senator CrRoLL: Some of them may have forgotten a question
at the last meeting.

Co-Chairman Mr. GREENE: Would it not be better to finish Barfried just
while it is still fresh with the witness, and the committee would then go on
to the last day’s testimony, if they wished to ask any questions about it.

Senator THORVALDSON: One question I would like ask, Mr. MacGregor:
you mentioned that perhaps this Parliament should amend the Interest Act
in order to enable the federal authorities to deal with this problem relating
to unconscionable transactions.
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I am wondering if you have considered whether any such amendment
might not invade the provincial jurisdiction as the result of the decision of
the Barfried case. Mainly, the Barfried case seemingly having held that these
matters of bonuses, discounts, charges, and so on, are properly within provincial
jurisdiction, consequently might it not appear that any legislation we try
to enact here might be ultra vires of the federal authority?

Mr. MAcGREGOR: I would be reluctant to answer your question, Senator
Thorvaldson. I think it is a matter for Justice to answer really. I will say
this, however, that if a lender may give compensation a name other than
interest and thus get by the Interest Act or get by any other federal interest
legislation, then the powers of Parliament to legislate in this field, although
given to Parliament exclusively under the British North America Act, are
worthless.

Senator THORVALDSON: I realize we cannot answer that question but I just
state it because it is a problem.

Mr. MACGREGOR: We went through twenty years at least of that kind of
situation before the Small Loans Act was passed. That is why I wearied the
committee, I think, last week describing the different provisions in the private
acts passed by Parliament limiting interest, limiting expenses, limiting chattel
mortgage fee, and so on. It was just impossible to control the overall cost by
that approach.

Co-Chairman Mr. GREENE: Mr. MacGregor, I wonder if I could ask two
questions now. First, did our federal representatives appearing before the court
in the Barfried case bring very forcibly to the attention of the court the fact
that this might result in virtually abrogating the federal power to create
uniform legislation in Canada with respect to credit? Was that aspect of it
forcibly brought before the Supreme Court of Canada?

Mr. MACGREGOR: I would say no, Mr. Chairman.

Co-Chairman Mr. GREENE: Secondly, were you or was any member of
your department called in by Justice to advise or to give evidence, if necessary
—although you could not give evidence at that stage—or to advise in regard
to these matters at any time prior to the hearing of the Barfried case in the
Supreme Court of Canada?

Mr. MACGREGOR: I was asked by the Department of Justice for comment
upon the previous judgment, and I gave Justice my comments, just before the
hearing. I was not invited to attend the hearing before the Supreme Court of
Canada, but even though not invited I would have attended had I been able to
do so. The fact is I was unable to do so and I was not present at that hearing.

Co-Chairman Senator CroLL: But the comment you repeated today, in
effect, did you not?

Mr. MACGREGOR: I did not go into anything like the detail I gave today.

Co-Chairman Senator CroLL: But in substance you agree with the judg-
ment of the Supreme Court of Ontario?

Mr. MACGREGOR: I most certainly do. I think it was a very good judgment,
well reasoned.

Co-Chairman Mr. GREENE: Maybe we are going to have to do with our
Parliament in Canada what Roosevelt did with his.

Co-Chairmar} Senator CroLL: I had one of the laymen on our committee
ask me a few minutes ago: “How do you explain the fact that five judges in
one court say ‘Yes’ and five judges in another court say ‘No’ ”?
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Co-Chairman Mr. GREENE: That was the second point I was going to refer
to if Mr. MacGregor could explain—five judges of the Court of Appeal of
Ontario having held one way—

Mr. MACGREGOR: Including the Chief Justice.

Co-Chairman Mr. GReENE: Including the Chief Justice, you would natu-
rally think it was very much of a Herculean task to overrule it.

Mr. MacGrEGOR: I always thought it was questionable legislation having
regard for the power of Parliament to legislate in relation to interest. I have
had the same views about some other provincial legislation I mentioned.

Quebec in its Instalment Sales Act has limits on cost there. Credit union
legislation in various provinces limits the cost. To me that is legislation in
relation to interest, which is a federal matter.

Senator THORVALDSON: I notice Quebec had counsel at the Supreme Court
hearing as well as Ontario.

Mr. MACGREGOR: Yes, Quebec intervened in support of Ontario.

Mr. Urie: Mr. MacGregor, in a situation such as the Meagher case, where
the amount of the loan, I think, was $30,000 and $27,000 was advanced, do you
know whether or not or do you have any opinion on the possibility of the
borrower saying at the end of the term of his mortgage: “I refuse to pay
anything more than $27,000. That is all I was advanced.”? Because of the mort-
gage legislation in the Province of Ontario, as I understand it, you are only
required to repay the amount that was advanced. Was that argument ever ad-
vanced?

Mr. MacGreGoRr: I think it was held in that case that $3,000 was paid
separately, not actually by Meagher. Meagher was the liquidator. It was a
theatre company to which the loan was made. Meagher did not know anything
about a bonus at all until he came into the picture later and found what had
been paid over by the theatre company, and took action to recover it. The court
held, as you recall, that the $3,000 payment was made under a prior agreement
and was legally enforceable, quite apart from the mortgage agreement itself
which made no reference whatsoever to the bonus.

Mr. MAcDONALD: Was there a collateral agreement in writing with respect
to the $3,000, or was it assumed that the agreement was tacit?

Mr. MacGRrEGOR: I think it would have to be taken it was in writing in the
sense that at least it was recorded in minute books of the theatre company where
the payment was approved.

Mr. Urie: There was actually exchange of a $3,000 cheque, for that $30,000
was advanced and $3,000 was given back, isn’t that the case?

Mr. MacGRrEGOR: That is correct, although actually $30,000 was not paid
in full. There were other deductions for legal costs, etc. I think about $28,000
or something more was actually advanced, but the court did hold in the Meagher
judgment, as you may recall, that it would not have made any difference if the
$3,000 had been deducted from the proceeds rather than paid by a separate
cheque.

Mr. Urie: But the amount would have been collectible by virtue of the prior
existing contract and not under the mortgage.

Mr. MacGRrEGOR: That was the court’s decision.

Co-Chairman Senator CROLL: Are there any more questions on the Barfried

case? If not, possibly there are some questions with regard to the testimony the
other day.
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Mr. Urie: Mr. MacGregor, if I may just start this off, I had occasion to
review the evidence which you gave at the 1956 hearings of the Banking and
Commerce Committee, prior to the passage of the legislation amending this
Small Loans Act, and at that time there were a number of interesting points
which were brought up. If I could start off, there is the question that at that
time you prophesied that earnings of the various licensed companies, as well as
the small loans companies, would decline to a certain extent, but much less
than the companies themselves anticipated they would go down. How have these
earnings stood up in the light of the reductions in rates?

Mr. MacGREGOR: Maybe I misheard you, Mr. Urie. My recollection of that
hearing was that the lenders took the view they were all going to be out
of business.

Mr. Urie: That is right.
Mr. MACGREGOR: I thought they would make a reasonable profit.

Mr. Urie: That is right. They said they would be out of business and you
said in effect their profit would go down but it would still be very reasonable.

Mr. MACGREGOR: That is right. It is very difficult to quote any particular
figure or figures relating to earnings either as an absolute amount or as a
percentage, because the position of the various licencees varies enormously.
Some are small, some are large, some are subsidiary companies of U.S. parent
companies. Some carry on several kinds of business. Some make loans above
$1,500. Some carry on a conditional sales type of business as well.

Taxes, of course, have their impact, and the tax position of these companies
varies greatly.

Perhaps the best way I can answer your question is to refer to the ratio of
gross earnings to average assets—the gross earnings being the result of their
operations but before paying interest on borrowed money and before paying
income taxes. In other words, it is the inherent earning capacity of the business
having regard for the dollars involved regardless of whether the dollars involved
are their own money or borrowed money.

Looking at the small loans business by itself, on loans of $1,500 or less,
again I might make the comment before giving any figures that prior to 1957
the act applied only to loans up to $500, whereas from the first of 1957 the
ceiling was raised to $1,500, so that from 1957 on we have a much enlarged
scope of small loans business.

I speak of small loans business now by itself. In the two years before the
amendments to the act became effective in 1957, that is, the two years 1955
and 1956, the ratio of gross earnings to average balances outstanding during the
year was 10.5% in 1955 and 9.7% in 1956. In 1962—I have not that figure for
1963—the ratio was 9.6%.

For business other than small loans, that is the larger loans and the con-
ditional sales type of business that 11cencees do, the ratio in 1955 and 1956 was
10.4% and 10.4%, the same in each year, and in 1962 10.7%.

Taking their business as a whole, I cannot give you 1956 but for the business
as a whole in 1955 the ratio was 10.5%, and in 1962 it was 10.2%

In other words, the inherent earning capacity of the business—

Mr. Urie: Has not changed.

Mr. MAcGREGOR: Has not changed appreciably, but the explanation, of
course, is that the volume of business has increased enormously since 1955.
Mr. Urie: That is right.

Mr. MACGREGOR: That is why they are still able to make the same relative
level of profits percentage-wise as they were doing in 1956.
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Co-Chairman Senator CrorLL: Mr. Hales?

Mr. Hares: I was going to say, by the same token, if the volume had not
gone up for those companies and their fixed charges along with their additional
costs of operation, they could have been in a rather precarious position.

Mr. MACGREGOR: Yes, some of them would have been under greater pres-
sure.

Mr. MacponNaLp: Wouldn’t it be that by the very nature of the amendment
the profit was bound to come up because you are increasing the limit by $1,000?

Mr. MAacGREGOR: Not entirely so, because under our law there is nothing
to prevent a licensee from transacting business in the area above the ceiling
under the Small Loans Act.

Mr. MacpoNALD: These figures were total obviously, both covered by the
provisions of the act and above it.

Mr. MacGREGOR: I gave three sets of figures, the first relating to the small
loans business only; secondly, to the unregulated business; and thirdly, to all
combined.

Mr. Urie: For those companies carrying on all three kinds of businesses,
how do you reckon the costs ascribed to each if they are conducted out of the
same office?

Mr. MACGREGOR: We are faced with this problem of expense allocation in a
great many of the companies under our supervision, Mr. Urie. It is a matter
of judgment and opinion, of course, but I can say that a very earnest effort
is made, and we insist that it be made, to allocate costs properly.

For example, amongst insurance companies there are many fire and
casualty insurance, companies operating in groups and so on, and it is necessary
to analyze the expenses of the combined office and allocate them amongst the
several companies. It happens also even in the operation of a single life insurance
company carrying on accident and sickness business in a separate fund from its
life business, and even within its life business in a separate fund for its
participating business and its non-participating business. One has to make a
very detailed costs analysis, and it is the same type of problem that obtains
in many offices and it obtains in our own department, where we assess against
the companies supervised, that part of our total expenses attributable to
supervision, so that we have to analyze our own expenses in great detail as
between work done for the government and work done in respect of supervision.

Mr. Urie: In the case of companies which you supervise and where you
feel for example that the allocation of costs to the small loans section is too
high and would not properly reflect lower profits, are you in a position to
direct these companies to more properly allocate their costs?

Mr. MACGREGOR: I do not like to use the word “direct”. I can certainly
say that we discuss it with them very thoroughly and have on innumerable
occasions.

As a matter of fact there is a formula that a good many companies use
which takes into account the number of new loans made, number of loans on
the books, amount of new loans made, amount on the books, and a number
of other factors.

Co-Chairman Senator CrRoLL: There you can move from company to com-
pany in order to reach a formula.

Mr. MACGREGOR: That is one reason, Mr. Chairman, why we think it is
most desirable to have statistics that reflect the operations accurately.

I have no hesitation in assuring you, Mr. Urie, that I believe these expense
allocations are—
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Mr. URIie: Are fair.

Mr. MACGREGOR: Are fair and reasonable. It is not something that is taken
for granted.

Mr. RyaN: May I take it there is no company that restricts itself strictly
to the small loans field?

Mr. MACGREGOR: Yes, Mr. Ryan, there are. There is great variety. Some-
times the same interests will have more than one company. There may be a
company as a licensee under the Small Loans Act, which may or may not
confine itself to the small loans business. Sometimes they will have a separate
company for cash loans above the ceiling. That is the situation in Household
Finance.

Mr. Ryan: Is there any company that just carries on without any subsid-
iaries or whatever, just carries on in the small loans field alone, that we cannot
get a look at and say that this is a picture of a company carrying on in the
small loans field exclusively?

Mr. MACGREGOR: I might be able to think of one. Household Finance
Corporation of Canada, the licensed company, restricts its business to small
loans alone, but it has another company, Household Finance Company Limited,
which is not a licensee and which restricts its business to loans above the ceiling,
so we have no official connection with the latter company.

Mr. RYAN: They carry on from the same premises in most cases, don’t they?
Mr. MACGREGOR: Oh, yes.

Mr. Urie: To your knowledge, Mr. MacGregor, do any licencees charge less
than the maximum rates permissible under the act?

Mr. MACGREGOR: Over the years they have, Mr. Urie. Back in the 1940’s
some of them reduced it down to 13% and 119 per month and at that time
the department suggested that the maximum permissible rate be reduced, which,
however, was not accepted. It is the rare exception at present where any lender
charges less than the maximum permitted. There is a small lender, Service
Finance, that charges a little less. As a matter of fact it almost always has
charged a little less.

Co-Chairman Senator CROLL: What a lot of advertising you gave them this
morning.

Mr. MAcGREGOR: May I simply refer to it as one small lender. I was not
thinking of that aspect, Mr. Chairman.

Co-Chairman Senator CrRoOLL: I am glad to hear it, Mr. MacGregor. May I
ask you a question. The Porter Commission recently suggested that the maxi-

mum be raised under the Small Loans Act. You are aware of the recommenda-
tion?

Mr. MACGREGOR: Yes.
Co-Chairman Senator CroLL: Would you care to express a view?

Mr. MACGREGOR: I am reluctant, Mr. Chairman. No one knows yet, I sup-
pose, what the government may do by way of implementation. The Porter
Commission recommended that the ceiling be raised to $5,000.

Co-Chairman Senator CROLL: Yes.

Mr. MACGREGOR: And that the maximum permissible charges be 29, per
month on the first $300 of any loan and then 1%, on all the money above $300.

Co-Chairman Senator CroLL: I think I am wrong in asking that question;
I am afraid I will embarrass you. We are not insisting upon an answer.
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Mr. MACGREGOR: I might simply answer this way, Mr. Chairman, that
there is only one state in the U.S.A. to my knowledge that has a ceiling as
high as $5,000. That state is California and it has had that top limit for quite a
number of years now.

Co-Chairman Senator CrRoLL: They do not think too well of it anyway.

Mr. MAacGREGOR: By and large in all other states the ceiling is substantially
lower than $5,000.

Co-Chairman Senator CRoLL: We will just leave that.

Mr. Urie: Do you know whether any of the sales finance companies and
the loans for amounts in excess of $1,500, confine themselves to the same rates
as under the Small Loans Act or a lower rate?

|
|
Mr. MACGREGOR: There is considerable variety in that field. I know the J
rates that are charged by our licensees. In the unregulated area they vary

greatly. For the larger loans some charge 29 per month, but there are many 4
that are charging about 13%. i

Mr. Urie: Do any of them actually fall into the levels prescribed by the
Small Loans Act, notwithstanding the fact that they are over $1,500? |

Mr. MACGREGOR: No, I do not know any licensed lender off-hand that uses
the same formula for its larger loans as for its smaller loans, that is, that
extends the 4 of 1% to the element above $1,500. |

Mr. UriE: Are you supplied with information by these lenders in excess
of the $1,500 to the same extent as those who are licensed by your department?

Mr. MAcGREGOR: No, Mr. Urie. All licencees, of course, have to file a
financial statement with us annually, and we inspect them annually; such
statements cover all of their business.

Mr. Urie: Very detailed.

Mr. MAacGREGOR: Very considerable detail, yes, but if a lender is un-
licensed, we have no official connection with it at all.

Mr. HaLEs: Do the banks fall into this category? Do they give you a
statement about their small personal loans?

Mr. MacGreGor: No, Mr. Hales. The banks are excepted from the appli-
cation of the act, and we have no official connection with them either, but I
must say that if I wish to know what rates the banks are charging or to
have copies of their literature and documents, that they have been most co-
operative in every case, in furnishing them to me.

Mr. IrviNE: Those licensed under the Small Loans Act, as I understand
it, can loan up to a ceiling of $1,500, is that right? They are licensed for
that operation?

Mr. MacGRreGOR: They may make loans of any amount, but only loans up
to $1,500 are regulated by the Act.

Mr. IrviNE: Are regulated by the Act. Now, how much higher can they
go in amount above that $1,500? w

Mr. MAcCGREGOR: As high as they like.

Mr. IrviNE: As high as they like, but does a firm of this type—

Mr. MacGrecor: In fact they do not go very high, nevertheless, because
as I mentioned at the last meeting practically none of these licencees is

empowered to lend on the security of real property. When you get into that
upper field, the lender is usually looking for substantial security.
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Mr. IrviNE: I was just thinking that, in conjunction with that, this firm
licensed under the Small Loans Act would have no licence whatever to do
business with resale firms where properties or chattels, such as appliances and
that sort of thing, were concerned.

Mr. MAcCGREGOR: Yes, they may.
Mr. IrvINE: They could?

Mr. MAacGREGOR: Yes, licencees may in general carry on not only a cash
loan business but also a conditional sales type of business. Many of them do,
not all by any means, but many of them do.

Mr. URie: Mr. MacGregor, under the definition of cost in your Act, there
does not appear to be anything dealing with life insurance premiums. Many
of these loans are life-insured. Is there an element of profit contained in the
premium paid for life insurance which goes to the lender?

Mr. MacGRreGor: This question gave rise to very considerable discussion
back about the time of the amendments in 1956. It is certainly a wholly
reasonable and very often desirable practice to provide life insurance in con-
nection with a loan, so that if the borrower dies the balance is automatically
paid by the insurance.

At the time of the amendments in 1956, there was evidence of a very con-
siderable interest on the part of lenders at that time in providing life insurance
facilities in connection with their loans. Prior to that time only three or four, as
I recall it, or five maybe, had actually being doing so and they had been doing it
at their own expense.

In the bill as introduced in 1956, charges for life insurance were specifically
mentioned in the definition of cost, so that if the bill had been enacted in the form
in which it was introduced, then if lenders were to provide life insurance they
would have to absorb the cost within the maximum cost of the loan set by the
act.

Some lenders objected strenuously to that provision, and at the end of the
hunt it was deleted, so that left the department in some uncertainty where the
question of life insurance stood, since it was still not mentioned in the defini-
tion of cost.

We had many discussions with the lenders at that time and with their law-
yers, and with the Department of Justice. The outcome was that if a lender
offered these facilities through a group life insurance policy, but on a wholly
voluntary basis, where there was absolutely no compulsion on the part of the
borrower to take insurance and it was entirely voluntary on his part whether
he took it or not, then Justice advised us that in their view it was quite in order
for the lender to make a specific additional charge for that purpose.

After much discussion, the Department issued quite a lengthy memorandum
to licensees dealing with that whole subject. While the maximum charge that
might be made for life insurance was not specified in our memorandum, it was
well understood and agreed by the lenders that they would not in fact charge
a premium exceeding 50 cents per $100 of the initial amount of loan per year.
They have all abided by that, which is a very reasonable premium, and I must
say very considerably less than premiums charged for similar purposes in the
U.S.A. in many instances.

Mr. Urie: In other words on a maximum loan, the amount of premium
would be $7.50, is that right? The maximum chargeable?

Mr. MACGREGOR: For the $1,500 loan, if it were taken for twelve months. If
we are talking of a longer period, then the premium is pro-rated. Lenders have,

I must say, lived up to the rules we laid down in that connection, and now most
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lenders do provide such insurance. I could submit a copy of our memoranda to
the committee but I doubt whether it is germane to the particular work of the
committee.

Mr. HaLES: In regard to life insurance, Mr. MacGregor, of course the lender
would not benefit by that premium to any extent, because that amount would be
paid to the life insurance company, I would think.

Mr. MAcGREGOR: There are different ways of making extra money. The
lender could theoretically charge far more than he pays to the life insurance
company. That is the easiest way to make extra money in connection with loans.
But, of course, that is one of the rules we laid down, that the lender could not
charge the borrower more than the lender pays the insurance company.

Mr. Urie: It just became a service to the lender.
Mr. MACGREGOR: That is correct.
Mr. Urie: And a very useful one too, I think.

Mr. MACGREGOR: A very useful one, and it has worked out well. At the
same time, the lender does derive some indirect benefit from the insurance,
not necessarily in a dollars and cents way, but it is very much nicer when a
borrower dies—I shouldn’t put it that way—

Hon. SENATORS: Oh. Oh.

Mr. MACGREGOR: —to have insurance available to liquidate the balance
outstanding, so that the lender does not have to go to the poor widow and try
to collect the loan from her.

Mr. Urie: Must a lender deal with an insurance company, or can he be
self-insured and still charge an extra?

Mr. MACGREGOR: I think they would be ill-advised to be self-insured. They
all deal with a registered life insurance company.

Senator THORVALDSON: I am sure they would be quite illegal in trying
to be insurers because, as you know, there is no right for an individual to
start a life insurance business in Canada without being incorporated under
the act.

Mr. MAcGREGOR: That is correct.

Mr. IrvINE: This would not be very good business anyway, because it would
have to be a very large firm to be on an actuarially sound basis to go into that
business for itself.

Mr. MACGREGOR: That is right. Before 1956, of course, lenders in some
types of cases would cancel the balance of the loan rather than try to collect.
But it is really a matter of degree how far the lender may go in that respect,
whether he cancels the balance in the event of death only where it is deter-
mined he is unlikely to collect anyway, or whether he extends that practice
to other more moderate cases, or even goes so far as to, say, cancel it in
all cases. There is still the odd lender that provides the insurance at his own
expense.

Senator THORVALDSON: Mr. Chairman, I think I would be fair in suggest-
ing you could not do it, because he can make the term of the contract such
that if you paid me an extra fee of $5, then if you die during the relationship
to the lender, then your estate is not required to pay anything, and probably
that would not be called insurance within our insurance law.

; Mr. MacGreGor: I would worry about that if he charges some specific con-
sideration in return for a promise or guarantee to cancel it. I would be inclined
to say that he was carrying on the business of insurance.
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Senator THORVALDSON: There must be case law on the question.
Co-Chairman Senator CrorLL: Mr. Mandziuk?

Mr. ManpzIuk: Mr. MacGregor, the way credit unions carry on, they are
lenders at the same time they are insurers on their borrowing without any
extra charge. I know that from experience. Are you admitting them as lenders
when you say—

Mr. MAacGREGOR: Credit unions are not licensed, Mr. Mandziuk, because
none charges more than 1% per month on an outstanding balance, and a licence
is not necessary.

Mr. MANDZIUK: You are limiting yourself to the licensed money lenders.
Mr. MAcCGREGOR: That is correct.

Mr. MacpoNALD: Just one final question. Most of the major small loan com-
panies have related insurance companies, do they not?

Mr. MACGREGOR: Only a few, Mr. Macdonald. There are some, and that is
another rule we insist upon, that where a licensee provides life insurance facili-
ties for its small loan borrowers, the insurance must not be placed in any
insurance company in which the licensee or any shareholder and so on has a
proprietary interest. In other words, they cannot make additional money on
insurance through an associated company.

Big lenders like Household and Beneficial, they have no insurance company
and they place their insurance with recognized life insurance companies.

Mr. Irvine: Mr. Chairman, you made a statement that credit unions—with
which I have had no experience—charge 1% per month.

Mr. MAcGREGOR: I said that is the maximum.

Mr. IrvIiNE: Is this on the reducing balance monthly?

Mr. MAcGREGOR: Yes. Some of them charge much less than that.
Senator VAILLANCOURT: Caisse Populaire charges less than 19%.

Mr. IrviINE: The Chairman said that he did not want to go into a certain
matter, and that is fine, but some of these acceptance companies have depart-
ments like finance companies and generally handle paper on automobiles, ap-
pliances or other products of that type. They have as a custom what they call
either a hold-back or reserve or something of that nature, which goes to the
credit of the dealer involved who turns the conditional sale contract over to
them. This is something which sometimes runs to 10 or 159% of the charges
involved in the contracts. Do you think this is a fair break for the consumer, or
am I putting you on the spot?

Mr. MacGRrEGOR: Not necessarily, sir. My only hesitation in answering it is
that we have no official duties whatever in connection with that type of business.
It is well known nevertheless that in many cases the dealer who sells the paper
to the acceptance company shares in the finance charges, and that, of course, is
one of the problems in that field.

Competition is such that dealers are able to exert pressure, strong pres-
sure sometimes, on the acceptance company to up its share.

Mr. IrvINE: Is this outside of the terms of reference of this committee?

Mr. MACGREGOR: I would not think so. I would rather let finance com-
panies speak for themselves on that and explain their practice.

Co-Chairman Senator CROLL: They perhaps will at a later date. Any other
questions?
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Mr. UriE: While there are constitutional difficulties in your field, does your
department as a matter of practice in relation to these licencees, examine the
advertising from time to time, the nature of the contracts they submit to their
borrowers, and so on?

Mr. MACGREGOR: In respect of small loans, yes, from the time the licensee
is first licensed we get proof copies of proposed advertising, and always copies
of the contracts. In fact the licencees are generally anxious to have us look at
them to comment on them.

Mr. Urie: It is a requirement you have?
Mr. MACGREGOR: It is not in the act. But as a matter of practice we do it.
Mr. Urie: You have had no difficulty in that regard from the companies?

Mr. MACGREGOR: None that I can recall at all. They have been very co-
operative in their advertising. I must say our disposition has been to keep
them away from superlatives and anything of any unjustifiable nature.

Mr. Urie: Does your department receive many complaints from borrowers
or institutions or anything of that nature with respect to deceptive advertising
or misleading advertising?

Mr. MAcCGREGOR: Not in respect of advertising, Mr. Urie. I would say that
the majority of complaints we receive do not relate at all to small loans under
the act—do not relate in fact to larger loans, but rather to conditional sale
agreements. The usual type of complaint arises where a purchaser wants to
prepay his contract, pay up the balance. Perhaps he is going to re-finance it
somewhere else, or he has cash, and he thinks he is not getting as large a credit
as he expected. That is the main type of complaint we get, and yet it is some-
thing we have nothing to do with.

Mr. Urie: Is there a large volume of those?

Mr. MAcGREGOR: I would not say a large volume. I would say that type of
complaint outweighs, by quite a margin, any complaints we get about small
loans. In fact, we get practically no complaints about small loans under the act.

Mr. HaLES: Do you receive complaints on this superlative type of adver-
tising of those companies that do not come under your jurisdiction, I suppose?
They send them into your department but yet you are not—

Mr. MAcCGREGOR: I do not recall any complaints of that kind. Mr. Urquhart
is here. He deals with that.

Mr. UrRQUHART: Not often, very irregularly.

Mr. MACGREGOR: I would say the main type of complaint we get relates

to conditional sale agreements that are prepaid before the end of their normal
term.

Mr. Urie: Any complaints in relation to conditional sales agreements as to
the amounts of charges per se?

Mr. MACGREGOR: No, I could not say that we have received any particular
complaints about the initial level of charges. Rather it is the credit that he gets.

Mr. Urie: Ever have any complaints on the amount of charges shown in
dollars and cents rather than percentages?
Mr. MACGREGOR: None that I can recall.

Co-Chairman Senator CroLL: Gentlemen, have we any further questions,

Mr. MacGregor has raised some matters here before us that are vital to this
committee.
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We are going to have the Chief of Research Department, Bank of Canada,
Mr. Bouey next. You have got a copy of his presentation and it is intended
that he should not read this but that he will go over it in his own fashion.
I would ask you if you possibly could to read that submission. It is very in-
teresting and informative.

Senator THORVALDSON: Has it been distributed, Mr. Chairman?

Co-Chairman Senator CROLL: Yes, you will have it in your committee files.
It was distributed on Thursday.

This committee will adjourn until next Tuesday at the same hour.
The committee adjourned.
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ORDER OF REFERENCE
(House of Commons)

Extract from the Votes and Proceedings of the House of Commons, Monday,
March 9th, 1964.

“On motion of Mr. MacNaught, seconded by Miss LaMarsh, it was resolved,
—That a Joint Committee of the Senate and House of Commons be appointed
to continue the enquiry into and to report upon the problem of consumer credit.
more particularly but not so as to restrict the generality of the foregoing, to
enquire into and report upon the operation of Canadian legislation in relation
thereto;

That 24 Members of the House of Commons, to be designated by the House

at a later date, be members of the Joint Committee, and that Standing Order
67(1) of the House of Commons be suspended in relation thereto:

That the minutes of proceedings and the evidence received and taken by
the Joint Committee on Consumer Credit at the past Session be referred to the
said Committee and made part of the records thereof;

That the said Committee have power to call for persons, papers and
records and examine witnesses; and to report from time to time and to print
such papers and evidence from day to day as may be ordered by the Committee
and that Standing Order 66 be suspended in relation thereto; and,

That a message be sent to the Senate requesting that House to unite with
this House for the above purpose, and to select, if the Senate deems it advisable,
some of its Members to act on the proposed Joint Committee.”

LEON J. RAYMOND,
Clerk of the House of Commons.

ORDER OF REFERENCE
(Senate)

Extract from the Minutes and Proceedings of the Senate, Wednesday,
March 11th, 1964.

“Pursuant to the Order of the Day, the Senate proceeded to the consider-
ation of the Message from the House of Commons requesting the appointment
of a Joint Committee of the Senate and House of Commons on Consumer
Credit.

The Honourable Senator Connolly, P.C., moved, seconded by the Honour-
able Senator Lambert:

That the Senate do unite with the House of Commons in the appointment
of a Joint Committee of both Houses of Parliament to enquire into and report
upon the problem of consumer credit, more particularly, but not so as to restrict
the generality of the foregoing, to enquire into and report upon the operation of
Canadian legislation in relation thereto:

That twelve Members of the Senate to be designated by the Senate at a
later date be members of the Joint Committee;
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That the minutes of proceedings and the evidence received and taken by
the Joint Committee on Consumer Credit at the past Session be referred to the
said Committee and made part of the records thereof_;

That the said Committee have powers to call for persons, papers and
records and examine witnesses; and to report from time to time and to print
such papers and evidence from day to day as may be ordered by the Committee;
to sit during sittings and adjournments of the Senate; and

That a Message be sent to the House of Commons to inform that House
accordingly.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.

ORDER OF REFERENCE
(Senate)

Extract from the Minutes and Proceedings of the Senate, Wednesday,
March 18th, 1964.

“With leave of the Senate,

The Honourable Senator Connolly, P.C., moved, seconded by the Honour-
able Senator Brooks, P.C.,

That the following Senators be appointed to act on behalf of the Senate
on the Joint Committee of the Senate and House of Commons to inquire into
and report upon the problem of Consumer Credit, namely, the Honourable
Senators Bouffard, Croll, Gershaw, Hollett, Irvine, Lang, McGrand, Robertson
(Kenora-Rainy River), Smith (Queens-Shelburne), Stambaugh, Thorvaldson
and Vaillancourt; and

That a Message be sent to the House of Commons to inform that House
accordingly.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.
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ORDER OF REFERENCE
(House of Commons)

Extract from the Votes and Proceedings of the House of Commons,
Tuesday, March 24th, 1964.

“On motion of Mr. Walker, seconded by Mr. Caron, it was ordered,—That
the Members of the House of Commons on the Joint Committee of the Senate
and House of Commons to enquire into and report upon the problem of Con-
sumer Credit be Messrs. Bell, Cashin, Chrétien, Clancy, Coates, C6té (Lon-
gueuil), Crossman, Deachman, Drouin, Greene, Grégoire, Hales, Jewett (Miss),
Macdonald, Mandziuk, Marcoux, Matte, McCutcheon, Nasserden, Orlikow,
Pennell, Ryan, Scott and Vincent; and

That a Message be sent to the Senate to acquaint Their Honour thereof.”

LEON J. RAYMOND,
Clerk of the House of Commons.

Extract from the Votes and Proceedings of the House of Commons,
Wednesday, June 10th, 1964.

“On motion of Mr. Walker, seconded by Mr. Rinfret, it was ordered,—
That the name of Mr. Irvine be substituted for that of Mr. Coates on the
Joint Committee on Consumer Credit; and

That a Message be sent to the Senate to acquaint Their Honours thereof.”

LEON J. RAYMOND,
Clerk of the House of Commaons.







REPORTS OF COMMITTEE
Senate

The Honourable Senator Gershaw for the Honourable Senator Croll, from
the Joint Committee of the Senate and House of Commons on Consumer
Credit, presented their first Report, as follows:—

WEDNESDAY, April 29th, 1964.

The Joint Committee of the Senate and House of Commons on Consumer
Credit make their first Report as follows:

Your Committee recommend:

1. That their quorum be reduced to seven (7) members, provided that both
Houses are represented.

2. That they be empowered to engage the services of counsel, an accountant
and such technical and clerical personnel as may be necessary for the purpose
of the inquiry.

All which is respectfully submitted.

DAVID A. CROLL,
Joint Chairman.

With leave of the Senate,

The Honourable Senator Gershaw moved, seconded by the Honourable
Senator Cameron, the the Report be now adopted.

The question being put on the motion, it was—
Resolved in the affirmative.

House of Commons
WEDNESDAY, April 29th, 1964.

Mr. Greene, from the Joint Committee of the Senate and the House of
Commons on Consumer Credit, presented the First Report of the said Commit-
tee, which was read as follows:

Your Committee recommends:

1. That its quorum be reduced to seven Members, provided that both
Houses are represented.

2. That it be empowered to engage the services of counsel, an accountant
and such technical and clerical personnel as may be necessary for the purpose
of the inquiry.

3. That it be granted leave to sit during the sittings of the House.

By unanimous consent, on motion of Mr. Greene, seconded by Mr. Gen-
dron, the said report was concurred in.
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The subject matter of the following Bills have been referred to the Special
Joint Committee of the Senate and House of Commons on Consumer Credit for
further study:

Senate
TuESDAY, March 17th, 1964.

Bill S-3, intituled: An Act to make Provision for the Disclosure of
Finance Charges.

House of Commons
TuEsDAY, March 31st, 1964.

Bill C-3, An Act to amend the Bankruptcy Act (Wage Earners’ Assign-
ments).

Bill C-13, An act to amend the Small Loans Act (Advertising).
Bill C-20, An Act to amend the Small Loans Act.
Bill C-23, An Act to provide for the Control of Consumer Credit.

Bill C-44, An Act to amend the Bills of Exchange Act and the Interest
Act (Off-store Instalment Sales).

Bill C-51, An Act to amend the Bills of Exchange Act (Instalment
Purchases).

Bill C-52, An Act to amend the Interest Act.

Bill C-53, An Act to amend the Interest Act (Application of Small Loans
Act).

Bill C-63, An Act to provide for Control of the Use of Collateral Bills
and Notes in Consumer Credit Transactions.

THURSDAY, May 21st, 1964.

Bill C-60, intituled: An Act to amend the Combines Investigation Act
(Captive Sale_s Financing).




MINUTES OF PROCEEDINGS
TUESDAY, June 16th, 1964.
Pursuant to adjournment and notice the Special Joint Committee of the

Senate and House of Commons on Consumer Credit met this day at 10.00 a.m.

Present: The Senate: Honourable Senators Croll (Joint Chairman), Ger-
shaw, Irvine, Robertson (Kenora-Rainy River), and Stambaugh,
and

House of Commons: Messrs. Greene (Joigt Chairman), Bell, Chrétien,
Clancy, Hales, Macdonald, Mandziuk, Nasserden, Ryan and Scott—(15).

In attendance: Mr. Jacques L’Heureux, C.A., Accountant.

On Motion of Mr. Macdonald, it was Resolved to print the brief sub-
mitted by the Bank of Canada as appendix A to these proceedings.

The following witness was heard:
Mr. Gerald K. Bouey, Chief, Research Department, Bank of Canada.

At 12.05 p.m. the Committee adjourned until Tuesday, June 23rd, 1964, at
10.00 a.m.

Attest.

Dale M. Jarvis,
Clerk of the Committee.
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THE SENATE

SPECIAL JOINT COMMITTEE OF THE SENATE AND
HOUSE OF COMMONS ON CONSUMER CREDIT

EVIDENCE
OrTAwA, Tuesday, June 16, 1964.

The Special Joint Committee of the Senate and House of Commons on
Consumer Credit met this day at 10.00 a.m.

Senator Davip A. CroLL and Mr. J. J. GREENE, M.P., Co-Chairmen.

Co-Chairman Mr. GREENE: Honourable members, we have as our witness
this morning Mr. G. K. Bouey, Chief, Research Department, Bank of Canada.
He has prepared a statement on consumer credit which he is about to deliver
to the committee.

I wonder if we could have a motion at this time to incorporate this report
of Mr. Bouey into the proceedings of this committee? Each member has a copy
of the statement, I believe.

It was duly moved that the statement prepared by Mr. G. K. Bouey on
consumer credit, dated June 9, 1964, be implemented as part of the minutes
of this committee.

Hon. Senators and Members agreed. (See Appendix “A”)

Co-Chairman Mr. GREENE: My co-chairman, Senator Croll has suggested
an agenda for the ensuing sittings of this committee which I think I should
draw to the attention of honourable members of the committee. It is as fol-
lows.

On June 23 it is proposed that evidence be heard from the Ontario Credit
Union League.

On June 30 it is proposed that this meeting be left for an in-camera dis-
cussion of the committee referrable in part, I think, to the constitutional mat-
ers we have been appraised of, and the general ambit of the committee hear-
ings which would be based upon the limitations or breadth permitted to us in
the light of the constitutional limitations we have heard about.

On July 7 it is proposed to hear from the Canadian Federation of Agri-
culture.

On July 14, from the Credit Union National Association.

On July 20, from the Retail Merchants Association of Canada.

That is the agenda for the ensuing month. I wonder if honourable members
have any discussion, criticism or advice in regard to this proposed agenda.

Mr. HaLEs: Mr. Chairman, I presume the steering committee has been
advised of this program and they are agreeable to it?

Co-Chairman Senator CroLL: Originally we gave them a list of the people
who have applied to be heard, and we have given them these dates. You will
notice we have not gone beyond July 21. That seems like a cut-off date. I just
guessed we won’t be here beyond that date.

Mr. HaLES: I hope you are right, Mr. Chairman.
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Co-Chairman Senator CroLL: There are other people asking to be heard,
but we have just held at this program for the moment, waiting to see when
they would fit in.

Co-Chairman Mr. GREENE: I will now call upon Mr. Bouey, our witness
for today.

Mr. Urie, our counsel, is not here today by virtue of illness, and I wonder
Mr. Bouey, how you propose to give your evidence.

Mr. G. K. Bouey, Chief, Research Department, Bank of Canada: I thought, Mr.
Chairman, I would just go over the highlights of my statement.

Co-Chairman Mr. GREeNE: I think that is a good suggestion. If it meets
with the approval of honourable members you may proceed.

Mr. BouEy: Mr. Chairman, honourable Senators and Members, what I have
tried to do in the statement which I have prepared and which has been dis-
tributed to committee members was to bring together in one place much of the
readily available information on consumer credit which I thought you might
find useful to have at this fairly early stage of your inquiry. Nothing that I
have to say is really new; it is really a matter of consolidating information now
available in various places. Besides covering the field of consumer credit sta-
tistics the paper reviews the growth of consumer credit over the last twenty-
five years or so and provides some information on consumer credit charges
and consumer credit controls.

I believe that I was invited to prepare this statement because it is known
that as part of the job of keeping informed on the overall credit picture the
Bank of Canada does keep track of this kind of information. Indeed, some
of the statistics are published in the monthly Statistical Summary of the Bank
of Canada; however, the Bank has no responsibilities or powers directly related
to consumer credit. Much of the information in the statement comes from the
recent report of the Royal Commission on Banking and Finance, submissions
of financial institutions to that Commission, and, of course, the statistical mate-
rial which is collected and published by the Dominion Bureau of Statistics.

In this paper I start out by attempting a definition of consumer credit in
these terms:

’ In principle, consumer credit might be defined as credit advanced to
individuals to finance their expenditures on goods and services as consumers.
It should therefore exclude credit extended to businesses, for example credit
usec_l to finance the building up of inventories or expenditure on buildings and
equipment. Expenditure by individuals on housing is also generally regarded
as a form of capital investment rather than consumption expenditure, so that
borrowing to finance houses is excluded. Finally, credit used to acquire financial
assets such as bonds and stocks would not qualify as consumer credit under
this definition.

I then turn to some of the problems of measuring consumer credit.

: Mr. MAITIDZIUK: Mr. Chairman, are we permitted to ask questions follow-
ing the reading by Mr. Bouey of every section or paragraph of his statement?

Co-Chairman Senator CrorL: While it is fresh in your mind, yes, go
ahead. That might be interesting.

Mr. MANDZ.IUK: Mr. Bouey is saying that consumer credit is credit
extended for things that the borrower consumes. Is that what your definition is
restricted to?

Mr. BouEY: Yes, that is right.

. Mr. MANDZIUK: So that the financing of an automobile would not fall
into that category?

= Kl




CONSUMER CREDIT 81

Mr. Bouey: Yes it would. We would consider an automobile a form of
consumption.

Mr. MANDZIUK: Mr. Chairman, are we going to invite the various finance
companies dealing in advances for financing motor vehicles, companies like
Industrial Acceptance, General Motors Acceptance Corporation, Ford Motor
Credit Company? If those are within our field, Mr. Chairman, I would suggest
we ask them to come before us. I think a lot of us are interested in how they
function.

Co-Chairman Senator CroLL: Mr. Mandziuk, the Federated Council of
Sales Finance Companies of Canada, which is a federation of all those com-
panies, has asked for an opportunity to be heard, so it was reported to me
yesterday. This organization wants to be heard but there is no room on our
agenda until after July.

Mr. Bouey, do you remember the question Mr. Mandziuk making the
statement that consumer credit is credit to purchase something people consume,
and you agreed. Then he asked you if automobiles were included in consumer
goods, and it struck me we were not getting to the point.

Mr. ManNDzIUK: I realize there must be a dividing line somewhere.

Mr. Boury: This is a rather arbitrary distinction made for statistical
purposes. Automobiles and furniture and so on are considered as consumer
goods.

Mr. MANDZIUK: But investments are not?

Mr. Bouey: Not investments.

Senator STAMBAUGH: It is confined to things that will wear out?

Mr. Boury: In a reasonably short time, yes. Senator Stambaugh.

Senator STAMBAUGH: Furniture and things like that are considered to be
consumer goods?

Mr. Bouey: Yes, otherwise you would be left with only things that last
for a very short time, such as food.

Co-Chairman Mr. GREENE: Checking our list of persons who were invited,
it does not appear that the automotive finance people were specifically invited.

Mr. Manpziuk: That is the reason I made the suggestion, Mr. Chairman.

Mr. MacpoNALD: Mr. Chairman, I think the Federated Council of Sales
Finance Companies is made up of all the major finance companies. I cannot
understand why an individual company would need to come here to tell us
of these practices when they are coming as a group.

Mr. ManDzIUK: But all the finance companies are not members of the
federation.

Mr. MACDONALD: Some seventy-five per cent are.

Mr. MaNDZIUK: I doubt if subsidiaries of General Motors or Ford belong to
the federation.

Mr. MAcpoNALD: I am pretty sure General Motors Acceptance Corporation
is a member. However, we will find out when they come here.

Co-Chairman Mr. GREENE: Does that federation include only the lending
finance people, or is it the car people?

Mr. MacpoNALD: Beneficial, Household and others are members of it.

A MeMBER: All these questions are answered in this brief.

Mr. ScorT: Mr. Chairman, I have a suspicion that many of the abuses
which take place in the automobile financing business are practised by people

outside the association. I am not sure at this stage how we could do it, but I
think we should have these people come here.
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Co-Chairman Mr. GREENE: I wonder if it would be helpful to have our
permanent staff prepare a list of those companies who are members of the
Federated Council of Sales Finance Companies and all the major companies
who are not members.

Mr. ManpzIuk: I would agree to that, Mr. Chairman.

Mr. BoueEy: Mr. Chairman, after giving a definition of consumer credit I
then turn to some of the problems in measuring consumer credit statistically.
Consumers have various sources of funds and various kinds of expenditures.
They obtain funds from current income, or by disposing of financial assets
which they already have, or by borrowing. On the other side, they spend money
on consumer goods, some of which are durable, such as automobiles, refrigera-
tors or furniture, they acquire houses and they may acquire financial assets
such as bonds or stocks. So when we attempt to say how much of the total
expenditure is financed on consumer credit you will see there is likely to be a
certain amount of arbitrary matching off of the sources of finance with this
sort of expenditure, and in the statement I draw attention to some of the
problems that arise in this connection. For example, mortgage loans are re-
garded as being used to finance expenditures on houses but they can also be
used to finance other kinds of expenditures.

It is possible for people to borrow on a mortgage somewhat more than the
amount they would normally borrow if they did not wish also to buy some
consumer goods. Or, they may do some re-financing of houses in order to
finance the consumption of consumer goods. In practice we find it necessary
to regard mortgage financing as financing capital expenditures. It is not
always easy to decide what is consumer expenditure and what is business
expenditure, especially in cases where people have their own small businesses.
Credit used to finance passenger cars is normally taken to be consumer credit
even though we know in some instances the car will be used for business
purposes. Certain forms of credit are not included because the information is
simply not available. Information as to credit extended under certain credit
card arrangements is not available. There are no statistics for what is known
as service credit such as that extended by doctors and lawyers, pawnbrokers,
and credit extended through personal channels, that is, by relatives and friends.

One result of the difficulty involved in determining exactly what amounts
of credit should be classified as consumer credit is that the Bank of Canada
publishes no overall total labelled ‘“Total Consumer Credit”. However, despite
the problems that I have outlined I think the coverage of the information which
is published by the Bank and by the Dominion Bureau of Statistics is adequate
to provide a good indication of the trend of consumer credit. It is the trend that
we are inclined to be most interested in.

Mr. Chairman, I might just go over some of the kinds of consumer credit,
using as a framework the information published in the monthly Statistical
Summary of the Bank of Canada.

On page 4 of the statement, the figures in the table indicate the amounts
outstanding at the end of last year. The first one listed, instalment finance
companies, often referred to as sales finance companies, shows that the amount
of credit to consumers outstanding at that time was $873 million. I have
included on the same page a very short description of the business of instal-
ment finance companies which is taken from the report of the Royal Commission
on Banking and Finance. Perhaps I had better read that excerpt.

This is from the report of the Royal Commission on Banking and Com-
merce, page 205.

: Sales finance companies differ from other financial institutions,
including the small loan companies, in that they frequently do not lend
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directly to the purchasers of the goods being financed. Instead of apply-
ing to an institution for credit and receiving the funds in cash to make
purchases or pay off bills, the borrower using finance credit rarely deals
with the lending company or actually receives cash. The credit is made
available by the auto dealer or other retailer at the time of sale in a single
transaction with the customer, who signs a conditional sales contract or
some other form of deferred payment agreement with the dealer. The
dealer then sells the contract to a finance company, which will collect
the payments on it, thus completing the transactions by which the com-
pany effectively extends credit to his customer. From the customer’s
point of view the result is the same as in other credit dealings—he has
made his purchase and will pay for it over the following months—but
the mechanics doing business are entirely different.

In other words, Mr. Chairman, the customer does not ever have his hands
on the cash.

Mr. CLaNCcY: You say that the dealer sells this paper to a finance company.
Let us assume that both of them expect to make a profit. I would like to know
what is the margin on this sale of paper? Is this not like discounting a note at
the bank?

Mr. Bouky: I am afraid that I could not tell you that.

Mr. CLancy: After all, it is the consumer who is being hooked on the
transaction.

Mr. Bouey: Mr. Chairman, I do list later on what the total charge to the
consumer amounts to but I cannot tell you the division between the company
and the dealer. However, I think this question might be directed to the finance
companies themselves.

Mr. HALES: Just one other question, Mr. Chairman. Perhaps this is not
relevant at this particular moment, but later on in our discussion it may be.
A dealer sells his paper or contract to a finance company, and let us suppose
the consumer finds out that the car he bought was not what it was represented
to be; he finds out that he bought a “lemon”, as it were. He has no recourse
back to the dealer, for the dealer loses his responsibility once he sells the paper
or contract to the finance company. Therefore, the buyer of the car cannot
come back on the dealer for having sold him a poor car. That is as I under-
stand it.

Mr. ManDzIUK: Mr. Chairman, maybe we are getting off the subject, but
the dealer is an endorser, and should the customer fail to live up to his con-
tract, that is to make his payments, the finance company has both of them
hooked, both the customer who purchased the automobile and the dealer who
sold it to him. The dealer is an endorser of this conditional sale agreement for
the balance owing.

Mr. HALES: Yes, but not to make good the sale in a case where the car sold
was not a good one.

Mr. MaAnDzIUK: There is a warranty there by the manufacturer.

Co-Chairman Mr. GREENE: I wonder if it would not be better to explore
that with the car companies themselves.

Will you continue Mr. Bouey.

Mr. BoueEy: Referring back to the table showing credit extended to con-
sumers, on page 4, I think you have already covered small loan companies
with the Superintendent of Insurance. However, at the end of last year the total
amount of credit outstanding amounted to $753 million in the form of cash loans
and $55 million in the form of instalment credit. As you will notice, these small
loan companies deal mainly in cash loans.
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Department store credit amounted to $456 million at that time. We are
not able to divide that figure between instalment credit and charge account
credit. There was a time when this was possible but now many department
stores offer a revolving or all-purpose credit account, which leaves some option
with the customer who may pay it off at the end of the month, in which case
it is the same as charge account credit, or the customer may take a longer
time to pay.

In the case of other retail dealers it is still possible to distinguish between
charge account credit and instalment credit which takes the form of conditional
sales agreements or other deferred payment plans. The total outstanding at
the end of last year amounted to $632 million.

That is the story regarding finance company and retail dealer credit
extended to the consumer.

There is a footnote to that table in reference to oil companies’ credit
cards. The balance outstanding on these amounted to $54 million.

Co-Chairman Senator CroLL: How do you distinguish between small loan
companies’ instalment credit and cash loans? What is the distinction?

Mr. Bouey: In the case of the cash loans, cash is actually advanced to the
customer and he goes and makes his purchase. In the case of their instalment
credit business—that is the same as the conditional sale agreements used by
the sales finance companies; some companies are in both businesses—the cash
is not advanced to the customer.

Co-Chairman Mr. GREENE: In order that we may be clear on this would
you say that in car financing and consumer credit extended by banks, neither
of these is shown on this table on page 4?

Mr. BouEey: In the case of instalment finance companies, most of the out-
standing amount is for car financing. Of the total balances outstanding on
consumer goods of $873 millions at the end of 1963 $687 million, or 79 per cent,
represented automobile financing. In addition some of the advances made by
small loan companies are obtained for the purpose of financing a car. On page
6 of my statement I refer to an analysis made by the members of the Cana-
dian Loan Association in their submission to the Royal Commission, indicating
that 11 per cent of the borrowings in 1960 were to finance the purchase of
automobiles.

Co-Chairman Mr. GREENE: So the table on page 4 generally covers the
entire field of consumer credit with the exception of that provided by banks.

Mr. Bouey: By banks and some other financial institutions which I will
come to now.

If you will look at page 7 you will pick up the rest of it. The first part
of this table shows loans made by the chartered banks. At this stage I should
point out I have not so far attempted to draw a dividing line between consumer
credit and other types of financing.

Under the heading, Chartered Banks personal Loans, the first part, those
fully secured by marketable bonds and stocks, $392 million. I do not think that
item should be counted as consumer credit. Then, home improvement loans
made under the National Housing Act, $72 million. That again is something we
do not normally regard as consumer credit because it is associated with the
financing of housing, and once again the division is a bit arbitrary. It must be
noted that in obtaining any kind of a loan a consumer puts himself in a better
position to buy consumer goods as well as other things.

The “Other” item here, $1,432 million is one that we regard as consumer
credit. We have a certain breakdown. The first is that secured by household
property, $370 million, of which secured by motor vehicles, $319 million.
These are the cases where actual security is taken. It may very well be there
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are other cases where the bank makes a loan and the borrower uses the
proceeds to finance an automobile, but if the automobile is not taken as actual
security we put it under the “other” type of loan.

The total of chartered banks’ personal loans of the kind that might be
considered as consumer credit amounts to $1,432 millions. Perhaps I should say,
as I state in the brief, that there are, of course, some loans in there that are
likely not consumer credit. We know there are some very large loans, much
too large to be considered consumer credit and we also know that the banks
do make unsecured personal loans to finance the purchase of houses. So it is
somewhat arbitrary to say that the whole thing is consumer credit.

Then I list some of the other financial institutions, as follows: Quebec
savings banks loans other than mortgage loans to individuals; credit union loans
other than mortgage loans; life insurance companies’ policy loans against cash
surrender value of policies.

These are the kinds of credit for which information is readily available.

As mentioned earlier, in our published material there is no total for
consumer credit. No doubt you will wish to decide yourselves on which among
the various kinds of credit I have listed you wish to look at further and you
may not wish to draw a line between consumer credit and other credit to
individuals.

Mr. Chairman, I thought that it might be useful to select various types of
credit that might be regarded as consumer credit in order to obtain a total
called “consumer credit”. What I have done is to take the total amount of
finance company and retail dealer credit extended to consumers, shown in
the earlier table, and I have added to that chartered bank ‘“unsecured” personal
loans, loans of credit unions and caisses populaires, unsecured loans of the
Quebec savings banks, and life insurance companies’ policy loans, and said
that I am going to call that consumer credit. I have also included the amounts
outstanding under oil companies credit cards with retail dealers’ charge
accounts. This solution turns out to be quite close to the one used by the
Royal Commission on Banking and Finance. The difference is not at all im-
portant in terms of the trend of the total figures. I have shown the figures
in a table on page 10 of my statement. At the end of 1963 the total of these
types of credit amounted to $5,292 million. You can see there the distribution
of the total by the various types of lenders, for the years going back to 1938.

Co-Chairman Senator CrorLL: Those figures seem to be rising about $400
million every year since 1956 or 1957.

Mr. Bouey: Yes. The growth rate has been pretty high. Working it out
over the last ten years the compound rate is about ten per cent per year.

Co-Chairman Senator CroLL: How does that compare with the American
picture?

Mr. Bougy: It is a little higher. In the United States it works out to about
8.5 per cent.

Co-Chairman Senator CroLL: And as for the British figure?

Mr. Boury: I cannot tell you that. Other countries do not have their con-
sumer credit statistics in this form.
The statement continues with a review of the growth of consumer credit

I over the last twenty-five years or so and particularly in the post-war period.

Co-Chairman Mr. GREENE: Before we leave the overall chart, are there any
theories or philosophies with respect to the growth, the healthy extent or un-
healthy extent of growth in this area, and if so who has written papers in this
regard? Have you any information on that?

Mr. Bouey: There is something in the report of the Royal Commission

on Banking and Finance. Actually I come to that a bit later in my statement.
20700—2
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Mr. ScorT: Are there any statistics available on the rate of repossessions,
defaults, foreclosures that take place in any of these areas?

Mr. Bouey: Not for the whole field. In the report of the Superintendent of
Insurance dealing with the Small Loans Act there is some information, but
there is no such information that I am aware of with regard to banks and other
organizations. For the whole picture we do not have that information.

Co-Chairman Senator CrRoLL: Mr. Bouey, two or three times in this report
there appears a statement that a spurt in the economy comes particularly with
the greater sale of automobiles. Do you recall that?

Mr. Bouey: In this statement?

Co-Chairman Senator CroLL: Yes.

Mr. Bouey: No, I do not say that.

Co-Chairman Senator CroLL: I have been reading something else then.

Mr. HaLes: Just before you leave this chart, I notice life insurance com-
panies have not extended credit nearly as fast as the overall total. Have you any
observations to make on that?

Mr. Bouey: I really have not, Mr. Chairman, except to say that it must
be the case that individuals are not terribly keen on borrowing on life insurance
policies.

Mr. HALES: Borrowing their own money?

Mr. Bouey: Because the rate is relatively low as far as this kind of credit
goes. I am afraid, Mr. Chairman, that I cannot say anything other than that this
is a fact that one observes, and I cannot explain it.

Co-Chairman Mr. GREENE: It is quite noticeable.

Mr. Bouey: It is. This chart is drawn on a ratio scale, and proportionate
increases show up in the same way. That is, a doubling, say, from $200 million
to $400 million, shows the same slope as the line for a doubling from $1 billion
to $2 billion over the same period.

Mr. HaLEs: Take a case where a person has his own life insurance policy
and an equity in it. They can go to the insurance company and make the loan
at a lower rate of interest than they can from these other companies, but they
are failing to do that.

Mr. Bouey: We do not really know the financial position of individuals in
great detail, that is, of the people who do use consumer credit on a fairly large
scale. We do not know what their position is with regard to life insurance,
whether they have a large cash surrender value which they can borrow against

or not, but it does look as if they are not using that form of credit as much as
they theoretically could.

Cp-Chairman Mr. GReeNE: Either that, or as a group they are not ones who
have increased their borrowing over the years.

Mr. Bouey: That is right; we do not have a breakdown.

Mr. HALES: It might be, Mr. Chairman, that when we make our report we
should keep this in mind and draw to the public’s attention that they should
make greater use of that particular field. That is all I have to say.

Co—(_,‘hairman Mr. GREENE: When we have the insurance companies before
us we might explore that question further.

Senator StTamBAUGH: Mr. Chairman, one reason for that situation is this,
that I think life insurance borrowing is discouraged by the companies, whereas
these other loan companies encourage it. I think that makes quite a difference.
If you go to a life insurance company to borrow on your policy they try to give
you as little as possible or discourage it entirely.
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Mr. Bouey: I think it is quite likely that individuals regard life insurance as
a form of saving and want to keep it that way.

Mr. MANDZIUK: Is not the borrower insured by many of these sources which
extend credit so that in the event of death the lender is paid off? That is the case
with credit unions. I think some of the finance companies make the same ar-
rangement, whereas in borrowing from your insurance company the loan is
deducted from the proceeds and, in the event of the death of the insured, that
is deducted from the face value of the policy. So as far as I can see, it is not good
business to borrow on your insurance policy.

Co-Chairman Senator CRoLL: Is it not the case that the insured tries to keep
from touching the policy at any time because from what is stated on page 14
they charge only six per cent—they are the cheapest of the lot. But there is a
hesitancy about touching that asset which is for the wife and kiddies.

Co-Chairman Mr. GReENE: I think Mr. Hales has a good point in suggesting
this is an area which can be investigated with the insurance companies, for
it seems contradictory for people to be lending to life insurance companies at
a rate of five per cent and borrowing at twenty per cent from loan companies.
If they are the same group of people it is an area that bears inspection.

Will you continue, Mr. Bouey.

Mr. BoueEY: Mr. Chairman, I then reviewed the trend of consumer credit
from the period just before the second world war to the present. There were
two periods in which consumer credit controls were in force, controls as to the
size of the down payment and the term of the repayment. Under the War
Measures Act, the Wartime Prices and Trade Board was given jurisdiction over
consumer credit and instalment buying. So far as instalment credit was con-
cerned a minimum cash down payment was established at about one-third,
and a maximum period for repayment from six to fifteen months depending on
the type of article and the amount financed. That was the first period when
the consumer controls of this type were established. They were eased in 1946
and revoked in 1947.

At the time of the Korean war when there was some worry about inflation,
the Government implemented consumer credit controls under the Consumer
Credit (Temporary Provisions) Act, and tightened them further in early 1951,
making them more stringent than during World War II. A fifty per cent down
payment requirement with a twelve month maximum repayment period was
imposed on automobile financing.

There were other policies which tended to operate in the same direction at
that time. The chartered banks undertook, after consultation with the Bank
of Canada, to scrutinize vigorously applications for credit and agreed not to
increase further their loans to sales finance companies. In addition, the govern-
ment raised sales taxes on consumer durables. This meant that there were
several things operating in the same direction so it is not possible to isolate
exactly the effects of any one measure. In total they did have the effect of

stopping the rise in consumer credit and during 1951 there was actually a
decline.

Co-Chairman Mr. GREENE: Mr. Bouey, if I may interrupt—do I take it
from this presentation that the Bank of Canada then did have some difficulty
or concern in controlling monetary policy, which is normally done through
banking channels, by reason of the large impact on the ebb and flow of money
caused by extension of consumer credit by non-banks.

Mr. BouEy: My impression is that the Korean war and the heavy defence
program posed a threat of inflation and there was resort to special measures.
You may recall that the banks, in agreement with the Bank of Canada, agreed

not to increase the total of their loans. There was a ceiling on bank credit for
20700—23
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a while. I think that this was an emergency situation and special measures
were considered necessary, including consumer credit control.

Co-Chairman Mr. GREENE: Does the growth of the consumer credit in-
dustry impair in any way effective control over monetary policy by the Bank
of Canada?

Mr. Bougy: I think perhaps I would like to leave that question to the
end because I do go into that again.

Co-Chairman Mr. GREENE: I notice in this section there is reference to
continued control by an indirect method of persuading chartered banks not to
lend to the loan companies. Is that a correct interpretation of that?

Mr. BougEy: That is right. The authorities at that time obviously took the
view that the situation did require some special measures in addition to the
ordinary workings of monetary policy. :

Mr. HaLEs: Further to the chairman’s question, there is the aspect of con-
sumer credit as it affects our monetary and banking system. Can this be co-
related or connected with any steps which the Bank of Canada took in 1952
and 1953, when the outstanding consumer credit was increased by $796,000,000
—and increase of 67 percent in two years? A 67 percent increase would be so
substantial that I would think the Bank of Canada must have taken some steps.

Mr. BouEy: Well, I do cover this a bit later. Perhaps I might just say here,
though, that the view one would take about the rate of increase in consumer
credit would depend to quite an extent on the total pressures on the economy.
If the total expenditure were excessive, then any form of credit which was ris-
ing rapidly would give some cause for concern. After 1951 things did seem to
ease up a bit, and there was not the same kind of inflationary pressure in 1952
and 1953 as there had been. That is why the consumer credit measures were
revoked in 1952. Thus, the authorities must have felt at that time that the pres-
sures in the economy were not as severe, even though this form of credit by
itself did rise rapidly.

Well, as I just mentioned, these controls were first of all suspended in May
of 1952. The act was extended to July of 1953, but no further action was taken
under it. Since May of 1952, therefore, consumer credit has not been subject
to direct control in Canada. And I mention that it is of interest to note that
federal measures to control consumer credit in this country have been limited
to war and .postwar periods and have been introduced only in periods of
emergency.

I continue tracing the growth of consumer credit in the postwar period, and
I mention that in 1956, when the Canadian economy was showing evidence of
considerable inflationary pressure, the volume of consumer credit, particularly
in the form of instalment finance, was expanding rapidly and the Bank of Can-
ada att_ernpted to influence this situation. At that time the Bank of Canada held
dISC.USSlODS with representatives of various instalment finance companiies with
a view to seeing whether some voluntary agreement could be reached among
the leaders of the industry to prevent any further significant increase in the total
volume of credit of this character. It turned out that agreement of all concerned
could not be reached.

This matter was discussed in some detail in the annual report of the Gov-
ernor of the Bank of Canada for that year, and I have reproduced in the state-
ment the relevant passages.

; Mr. BELL: May I ask whether this was generally with the leaders of the
industry, or were the banks directly involved?

.Mr. BOUEY.: T}}ese were with the representatives of the major finance com-
panies, the major instalment finance companies.

Mr. BELL: But not necessarily the chartered banks?

-
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Mr. Bouey: No, these discussions would not have included the chartered
banks.

Just to sum up: consumer credit has continued to rise quite rapidly. I
mentioned that the average annual rate of growth over the last ten years has
been 10 percent. A number of developments have contributed to this. The
finance companies have developed new sources of funds—alternatives to bank
credit—particularly, the issue of short term paper in the money market. There
has been a steady trend, at least up until recently, toward somewhat easier
terms, and the banks have become much more interested as a group in con-
sumer lending.

I noted that in the 1930’s only one bank had developed a personal loan
department. In 1958 banks began to develop their personal lending quite
vigorously. A number of them established personal loan plans for the first
time. These loans are described here as unsecured personal loans. ‘“Unsecured”
means ‘“not secured by marketable bonds and stocks”; it does not mean that
in all cases there is no security of any kind. These unsecured personal loans
rose rapidly. They more than tripled from the end of 1957 to the end of 1963.

Co-Chairman Mr. GREENE: Are there any statistics available as to how
much money the chartered banks have made available to the finance com-
panies and consumer credit institutions over the years? The banks’ lending
policy towards those institutions has become more generous, I think.

Mr. Bouey: There are statistics showing the amount of outstanding loans
to instalment finance companies and small loans companies. I do not know
that you could say what that means in terms of the attitude of the banks,
because clearly this is something negotiated by the two parties. I do not
think the statistics by themselves will tell you whether the finance companies
wanted more credit than that or not.

Co-Chairman Mr. GREENE: Would those statistics be available?

Mr. Bouey: They are published quarterly in the Statistical Summary of
the Bank of Canada.

Co-Chairman Mr. GREENE: Do any of the chartered banks have any direct
shareholder interest in any finance companies, and, if so, is that permitted?

Mr. Bouey: I do not believe they do have any interest.

Co-Chairman Mr. GREENE: Just one other question, Mr. Bouey. Has more
foreign money been made available to our consumer credit organizations in
recent years?

Mr. Boukey: I think there has been in total. Some of the short term paper
that is sold, is sold in the United States.

Mr. BELL: Most of the finance companies, at least the large ones, give
the source of their funds, do they not?

Mr. Boury: Well, they show a certain amount of information. I do not
know whether you could tell from that just how much they have obtained
from American sources. I am not sure that you can tell from that.

Mr. Scort: Is there any relationship between the entry of the banks into
this field and interest rates charged by the finance companies themselves? Has
the bank entry created a competitive situation or has it just filled in the extra
need?

Mr. Bouey: I expect that it has made it much more competitive. During
this period in which bank lending has increased very rapidly, the consumer
financing business of the finance companies did level off considerably, although
it has been rising again in the last couple of years. I do not know what the
effect on interest rates or charges has been. I do not think we have enough
information to be able to say.
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Co-Chairman Mr. GREENE: Would you continue, Mr. Bouey.

Mr. Boury: I have next in this statement a small section on consumer
credit and personal disposable income. I mention that the comparison is one
that is made quite frequently, and in the table on page 19 I show the figures
for Canada and the United States for consumer credit outstanding, personal
disposable income and the ratio of consumer credit to personal disposable
income.

I have also shown the relationship between consumer credit and the gross
national product. I should point out that the figures on this table are not quite
the same as on the other table. It was necessary to make some adjustments in
order to make the figures for the two countries as comparable as possible.
However, I do not think that it is possible to succeed in doing this completely,
partly because some of the problems of comparability are not statistical but
are due to different lending and borrowing practices in the two countries. It
is my impression that mortgage credit is used to a larger extent in the United
States than in Canada in financing household equipment.

Co-Chairman Senator CroLL: What do you mean by “mortgage credit is
used to finance household equipment”?

Mr. BouEy: Quite often, for example, the stove and the refrigerator are
included with the house and are covered by the same house mortgage. Also,
there is some evidence that borrowing on mortgages is sometimes used for the
purchase of consumer goods. There is some evidence that mortgage borrowing
in the United States has been more than enough to look after house financing,
that it is being used for other expenditures as well.

Mr. Manpziuk: How do you define Personal Disposable Income?

Mr. BouEey: I should have mentioned that this is the total income of indi-
viduals less the taxes, the income taxes, which they pay. So it is the income
after taxes.

Mr. MANDZIUK: In other words, it is the take-home pay?

Mr. Bouey: It may not be exactly. For example, there are pension fund
contributions as well; however, personal disposable income is the income re-
maining after taxes. I think I should mention some qualifications here.

Co-Chairman Senator CROLL: Just one moment, Mr. Bouey. Is it a proper
inference for me to draw that a man in the United States is more likely than
a man in Canada to mortgage his house to buy an automobile? Is that what
you are saying?

Mr. Bougy: I think there is some indication that that happens more often
there than here, or at least that it has in the past.

Co-Chairman Mr. GREENE: Do you have any information to indicate
whether this is because mortgages are more readily available there, and avail-

able with less cost, than is the case in Canada? Or is there any evidence in
this regard?

Mr. Bougy: I think there is some evidence that, typically, down-payments
have been a little lower in the United States for house financing, which permits
of relatively larger mortgages than in Canada. I think also that perhaps the
lenders have been a little more aggressive than on this side.

Mr. HALEs: Just before you leave this part concerning banks loaning
money to finance companies, apparently the banks refused to extend loans
beyond a certain point. So these loan companies went to the foreign markets,
particularly the United States market, to get money. This was not in the best
interests of Canada, I would say. Then the banks went out and promoted in
a rather extensive way their own personal lending activities. Now, did they
refuse to cooperate with the loan companies in view of the fact that they
were going into the same type of business, or was it for some other reason?




CONSUMER CREDIT 91

Mr. Bougy: I think first of all I should mention that the main sources of
funds, the main alternative sources of funds, that the finance companies devel-
oped were Canadian sources: short term paper in the Canadian market and
also some long term debt. However, I do not think that I should try to answer
questions about the relationship of the banks and finance companies. I do not
think I know enough about that. Perhaps you should ask them.

Mr. NAsSERDEN: I would like to know the reason for this statement:

Again in 1959-60, when the chartered banks found it necessary to
limit the growth in their total loans they tightened their lending to
finance companies on their own initiative.

I was reading from the bottom of page 15, the last paragraph. What is the
reason for that statement? What was the reason for them finding it necessary
to do this at that time?

Mr. Bouey: Well, at that time they were experiencing a very sharp in-
crease in the total demand for loans. Their loans were rising very rapidly
in total, and in order to finance or accommodate these loans they were having
to dispose of some of their holdings of Government securities at a fairly
rapid rate until they reached the point where they did not want to go further.

Also during that period, if my recollection is right, their total assets were
pretty level at that time, so that their total resources were not increasing,
or not increasing very much; that, of course, was connected with monetary
policy and the economic situation at the time.

Mr. NASSERDEN: The next statement says that:

One response of the finance companies was to make increasing use
of alternative sources of funds.

It did not stop them in their search to find money to lend.

Mr. Bouey: That is right. This is true of all borrowers from banks. If
they cannot get money from banks then they can try to get it elsewhere.

Co-Chairman Senator CrorLL: Just to further that question, my recollec-
tion is that 77 per cent, or more than 75 per cent, of the finance companies
now operating in Canada are United States or American owned.

Mr. Bouey: I would have to look up the figures. I could not tell you that.

Co-Chairman Senator CroLL: Suppose that I am not right in my figures;
nevertheless, the vast majority of our companies are American owned.

Mr. MANDZIUK: You are correct in your figures, I think.

Mr. Bouey: I think this is true in the case of consumer loan companies,
but T would not be sure about sales finance companies. You might wish to
look that up. It might be available in their submissions to the Royal Com-
mission on Banking and Finance.

Co-Chairman Senator CROLL: As a matter of fact they went to the United
States and made approaches at that time for money.

Co-Chairman Mr. GREENE: I noticed in this morning’s paper that a
Canadian consumer finance company is merging—I think that was the word
that was used—with an American finance company.

Now, in the field of natural resources we have seen considerable concern
in Canada that control of our natural resources by foreign-owned, particularly
American-owned, corporations might be detrimental to our future national
growth. Is there any concern in the Bank of Canada that this kind of control
over our consumer credit companies of various kinds by American corporations
is any sort of a threat or a menace or a matter to be watched, even, in our
future economic development?
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Mr. BouEy: I do not think I can get into the matter of foreign control.
I could not answer that question on behalf of the Bank.

Co-Chairman Mr. GREeNE: The Bank of Canada has no thought in this
regard?

Co-Chairman Senator CroLL: He is saying that he cannot express an
opinion on that.

Co-Chairman Mr. GREENE: Well, who could? That is what we are here
for. Either the Bank has no policy or thoughts in this regard or it has admoni-
tions which it wishes to bring to the attention of Parliament.

Mr. Bouey: Well, the Bank of Canada has no direct responsibility in the
consumer credit field. As to its thoughts in this matter, I am afraid I really
cannot speak for the Bank.

Mr. ScorT: Mr. Bouey, I do not want you to express opinions, but I
wonder if there is a trend for the Canadian finance companies to receive
greater and greater amounts of their capital from the United States or other
sources outside of Canada?

Mr. BouEeY: I could not answer that question.

Mr. Scort: Are there any statistics, or is there any statistical source
which could show us the amount of capital that is coming in for this purpose?

Mr. Bouky: I think that the examination of the financing of these com-
panies probably would reveal that. I have not looked at that myself.

Mr. ScorT: Perhaps another person would be able to do that for us. It
would be very useful.

Mr. Boury: Well, I would think that the associations would probably be
better able to do it. You see there are problems not only of where securities
are sold but of how much of the funds are obtained from parent companies,
and so on.

Co-Chairman Senator CroLL: May I say, Mr. Scott, that our accountant
can undertake that work and bring us the information. Mr. L’Heureux can
get that information for us.

Mr. ScorT: Yes, that would be fine.

Mr. CLancy: We are in the position of having the outside investor coming
into Canada, but perhaps the accountant might also provide figures to show
how much money was invested in the same kind of business by Canadians, and
by how many Canadians.

‘ Co-Chairman Mr. GREENE: Where would that kind of material or informa-
tion be most readily available, Mr. Bouey?

Mr. Bouey: There is a good deal of information on the assets and liabilities
of these companies, but whether or not you could really get enough to show
completely the sources of financing by country, is something which would have
to be looked into.

Co-Chairman Mr. GREENE: Possibly, Mr. Clancy, that is again something
to leave to the accountant.

Mr. Crancy: I want to bring this up: suppose a small loan company ap-
proached me as an individual and said that if I financed a second mortgage
thpy would give me the bonus. Now, how many cases of that kind oceur in
this country? They collect the money and the interest but I get the bonus. In

Ot};.er words, if I invest say $800 I will get $200 profit in a very quick trans-
action.

Co-Chairman Senator CrRoLL: From the finance company?

. Mr. CraNcy: Yes, they approach me on a second mortgage and I get the
onus.

At et Rt S s
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Co-Chairman Senator CroLL: I never thought finance companies gave up
bonuses.

Senator GERSHAW: On page 19 of the brief, there is the statement that the
outstanding consumer credit in Canada is about $5 billion, whereas in the United
States it is about thirteen times that.

I wonder if the witness could give us any comparison with other countries,
or express an opinion as to whether that is getting dangerously high or not?
It is increasing pretty rapidly each year. Is there a danger point? Can you
tell us something about that?

Mr. Bouey: Well, I cannot tell you that it is dangerous, but perhaps I
could proceed with this section. There are some relevant comments in it
I think.

I pointed out in the paper that there are difficulties in making these
comparisons. This is on page 17. There are difficulties in making these compari-
sons between personal disposable income and consumer credit. I say that if
per capita income is rising, the amount of income available to support in-
creased debt may be rising proportionally more than personal disposable in-
come. If repayment terms are lengthening, the debt burden expressed as a
monthly charge against income may not be rising nearly as rapidly as total
consumer credit.

I might just read the rest of this page. This is page 17.

One must also bear in mind that the consumer credit figures show only a
part of the total financial position of consumers. On the liability side mortgage
debt is in fact much larger than consumer credit. The Royal Commission on
Banking and Finance estimates that the ratio of consumer credit and mortgage
credit combined to personal disposable income was fifty per cent in 1962. That
is a much larger ratio than consumer credit only, which we work out at about
sixteen per cent. Taking assets into account as well, consumers as a group may
in fact be improving their net financial position by accumulating liquid assets
at the same time that consumer credit is rising fairly sharply. A great deal of
statistical information would be necessary, I am afraid, if one were going to
make a continuous appraisal of the position of consumers. Even if data on
consumer assets and liabilities were readily available by income group, the
problem would still be a difficult one since any such grouping must include
many who are in very strong financial positions as well as those who may be
somewhat over-extended. A survey of personal finance conducted by the Royal
Commission on Banking and Finance provides some data by income and by
age group. After noting that there was evidently some understatement of the
reported level of instalment debt, the report goes on to say:

.. .the survey does not indicate that consumers generally are in an over-
extended financial position. Indeed, a large part of the repayment com-
mitments incurred with such debt merely displaces previously un-
recorded, but nevertheless real, commitments for monthly rent, laundry,
or other services. This is not to argue that there are not some households
in an over-extended position, either owing to poor financial planning or
over-purchasing, but merely to state that the overall position of house-
holds does not suggest weak management or a vulnerable financial
position.

Mr. Chairman, I do not think I can add to that. I think it is the case that
the statistical information available can tell you what has happened to the
trend of consumer credit but it does not tell you anything very much about
whether consumers are getting into a vulnerable position or not.

Mr. NASSERDEN: Actually that statement says that they are not taking too
much of a risk in extending this credit.
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Mr. Bouey: This statement by the Royal Commission?
Mr. NASSERDEN: Yes.
Mr. BouEey: It is really talking about consumers as a group.

Mr. NASSERDEN: But it indicates the overall position of the service ren-
dered is on a basis where there is comparatively little risk.

Mr. Bouey: I would not interpret it that way myself. I would think that
even though a group of consumers might well be in that position, that group
might include some individuals who were certainly risks. I think the kind of
figures that would tend to show this type of information are those that become
available with some lag; that is, the amount of debts that have actually gone
bad.

Mr. NASSERDEN: But that section, nevertheless, indicates that the overall
picture, as far as risk is concerned, is not bad.

Mr. Bouey: Well, it indicates the position of a group of consumers.
Mr. NasserDpEN: That is what I said, the overall picture is not bad.

Mr. Scort: Mr. Chairman, maybe our accountant could try to scan the
balance sheets of some of these loan companies and ascertain the ratio between
losses and overall volume to help us decide whether they are getting too large
a return in relation to the risk.

Mr. CrLancy: And in your research you might put in the cost of doing
business. The small loan company is taking the risk on people who cannot go to
their banks, and it takes a lot of time to recover a TV set. Many who are
earning big salaries will buy a TV set on credit and then walk out and tele-
phone the loan company to come and take it back.

Qo—Chairman Mr. GREENE: Some of that evidence we can get pretty
effectively from the companies themselves.

Mr. Crancy: I think that would be very good, indeed.

Co-Chairman Mr. GReeN5S: That is, when they appear. If they do not want
to come we can subpoena them.

_Mr, BouEey: Perhaps, Mr. Chairman, I might go on to the next section

Wh}ch deals with consumer credit charges. I have listed some information here
which I thought you might find useful. My impression is that you have already
covered this with the Superintendent of Insurance. The rates charged by the
chartered banks in their personal loan plans, consumer loan companies and
sales finance companies, credit unions and caisses populaires.
; Co-Chairman Senator CroLL: I think there is something new here. For
Instance, on page 21 of your statement reference is made to the report of
the Royal Commission on Banking and Finance. You might indicate what
the recommendation was, or is.

Mr. Bouey: After setting out the charges made by consumer loan com-
panies, I mention that the report of the Royal Commission on Banking and
Finance states that as a general rule all loans under $1,500 are made at the
maximum permitted rates, and that on unregulated loans over $1,500 the
companies’ rates seem to average about 1.5 per cent monthly.

The Royal Commission notes that relatively few loans are made in the
$1,000-$1,500 area, recommends that the maximum size of regulated loans
should be $5,000, that the 1 per cent per month maximum rate should apply
to unpaid balances in a range of from $300 to $5,000, and expresses the view
that all cash lenders should be subject to uniform legislation.

Perhaps you might also wish me to refer to what they say about disclosures.

Co-Chairman Senator CrorL: I would very much like it. We have a few
bills before us which deal with that particular subject.

1
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Mr. Bouey: The Royal Commission says this in discussing the charges of
sales finance companies.

It is general practice, and required in some provinces, to disclose
the dollar amount of finance charges to customers but the companies
do not disclose the effective rate of interest. They have objected to doing
so because different methods of calculation give different results and

’ all require some arithmetic skill, because the charges include a neces-
sary fee to cover the cost of servicing accounts and the total charges
on small amounts thus work out to high rates of interest, and because
they find that customers are more interested in the dollar amount to be
paid than in the interest rate. In spite of these objections, we believe
there is a strong case for disclosure in both forms so that customers
may readily compare the cost of funds in contracts which are not
identical as to terms and amount. All generally accepted methods of
calculation give closely similar results. Moreover, dealers could be
provided with rate as well as charge books and would not have to do
the arithmetic themselves; and consumers could hardly suffer from
having more information. Since this matter of disclosure applies
generally, and not only to finance companies, we shall return to it later.

When the report returns to the subject it states:

. we do recommend that it be mandatory to disclose the terms of
| conditional sales as well as cash loan transactions to the customer. In
addition to indicating the dollar amount of loan or finance charges, the
credit grantor should be required to express them in terms of the effec-
tive rate of charge per year in order that customers may compare the
terms of different offers without difficulty. Different methods of cal-
culation yield slightly different results, but there is no reason why
disclosure in terms of the effective rate of charges cannot be made
according to an agreed formula, and some lenders already do so: com-
parability is more important than the precise level. While we recognize
that there is great difficulty in calculating the exact charge if use is
‘ made of a revolving credit, there is no reason why the customer cannot
' be shown the effective charge if he follows a typical plan. Borrowers
may indeed be more interested in the dollar amounts of the finance
charges and monthly payments than in the effective interest rate, but
it will certainly not do any harm—and may well do much good—to let
them know the effective rate as well. The distribution of approved
rate books by the grantors of credit would minimize any difficulties of
calculation from their point of view.

And then the report goes on to say that they do not believe disclosure w01_11d
raise the cash price of an article and thus lead to concealment of the effective

interest rates.

Co-Chairman Senator CrorL: Would you mind putting that on the record,
because people might read that and not read your submission.

Mr. BouEey: The report continues:

’ Nor are we impressed with the arguments that requiring disclosure
would raise the cash price of an article, and thus lead to concealment of
the effective interest rate. We believe that, as now, effective competition
will keep the cash price at realistic levels, but in order to protect against
the possibility of merchants using inflated cash prices for the purpose of
calculating interest, the Act should contain a provision that the price of
the article must be that at which cash transactions are normally carried
out. Finally, this legislation should impose stiff penalties for excessive




96 JOINT COMMITTEE

charges or failure to disclose. At the least, the lender should forfeit all
principal and interest on the illegal transactions. In addition, fines should
be imposed and, as now, the authorities should have the power to suspend
the licenses of lending institutions in cases of flagrant violation.

Mr. ScorT: Hear hear.

Mr. BELL: At the same time we should point out that Mr. MacGregor in
relating the abuses said there were very, very few and they were due to misin-
formation in many cases.

Mr. Bouey: The final section of my statement, Mr. Chairman, has to do with
consumer credit controls. I have written that in pretty brief form so I think
perhaps I should read it.

Governments have concerned themselves with the subject of consumer
credit not only in order to protect individual borrowers from usurious charges
but also because variations in the down-payments and repayment periods can
be used as an instrument of economic policy to influence the total level of spend-
ing in the economy. I have already referred to the consumer credit controls that
have been introduced in Canada in the past by the federal government.

It is often argued that the demand for consumer durable goods, like other
durable goods, tends to be volatile because of the possibility of accelerating or
postponing purchases of such goods in the light of changing views about future
prospects for business activity or income receipts. Consumer credit may increase
this volatility since it adds to the funds available to consumers to purchase
durable goods at a time when optimism is high but subsequently adds to the
charges against consumer incomes. How important a role consumer credit has
played in contributing toward economic instability is a matter that would require
a good deal of empirical study. Certainly it seems to have been important at
times. For example, in the United States the automobile boom of 1955 was
greatly influenced by credit sales. A study undertaken in 1956 by the Board of
Governors of the Federal Reserve System states, after an examination of his-
torical evidence on the role of consumer credit:

Consumer instalment credit has often been a factor in changes in
the level of business activity, but it has not been the principal cause of
such changes.

Even if variations in consumer credit are not a principal factor in changes in the
level of business activity it is still possible that its regulation could contribute
to the maintenance of economic stability. One argument against such controls
is that they are discriminatory. It is claimed that they discriminate against
consumers, particularly those in younger age groups, and that they may have
important directional effects that discriminate against lending institutions
specializing in consumer credit and manufacturers and merchants specializing
in the production and sale of consumer durable goods. Some defend consumer
credit controls on the grounds that business investment should have priority
over consumption in order to promote economic growth. Others question this
view, particularly in a period when other forms of expenditure may already
be very high and possibly excessive and they urge that the allocation of funds
should be determined by the free market. The difficulties of administering and
enforcing consumer credit regulations are also used as arguments against their
implementation. But it is also the case that consumer credit controls can be
quite effective in reducing spending, particularly in the short run. As the Rad-
cliffe committee stated:

These controls have the advantage of securing a sizeable and rapid
impact on total demand; but this is a once-for-all effect, which tends
quickly to disappear.

i
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The Radcliffe committee expressed the view that consumer credit controls
should be included in the combination of policies adopted in times of emer-
gency although there are objections to their use which should narrowly limit .
resort to them in ordinary times.

In the United States, the Commission on Money and Credit made no rec-
ommendation as to the desirability of granting stand-by authority to the
Federal Reserve Board for consumer credit controls, stating it was almost
evenly divided on the subject.

In its submissions to the Royal Commission on Banking and Finance the
Bank of Canada did not deal specifically with the subject of consumer credit
but after discussing instruments of monetary policy it did express the view
that in extreme situations it would seem unwise to rule out the possibility of
evoking direct measures to control the availability of credit, that there may
be times at which it is preferable to resort to selective credit controls rather
than to allow the inflationary process to proceed without further resistance.

In a discussion of selective credit controls the report of the Royal Commis-
sion on Banking and Finance includes the following paragraph on consumer
credit controls:

Consumer credit controls also depend for their effectiveness on the
inability or unwillingness of consumers to find alternative sources of
finance to provide the higher down payments and the shorter terms of
repayment which would be required under such controls. If alternative
sources can be readily found by consumers, the attempt to block up one
channel of lending will merely encourage the widening of another
channel and the effect will be felt quite fully on interest rates.
Similarly, to the extent that controls over instalment finance lead to the
development of organizations which purchase and lease durable goods,
demand has not been curtailed but merely redirected. There is also a
danger that lenders will evade the restrictions by writing inflated cash
values for trade-ins into their contracts and employing other stratagems
with the collusion of their customers. As we have mentioned earlier,
this is a problem likely to arise from repetitive use of the instrument.
Whether used periodically or infrequently, control over consumer
instalment finance poses severe problems of adequate administration.
In this country there is also some doubt as to the federal government’s
authority to impose them. In any event the imposition of special excise
taxes on consumer durables—which strike at all consumers, not just
those who borrowed—may be just as effective in curbing consumer
spending, especially if they are thought likely to be withdrawn in the
fairly near future.

Later in its report after discussing problems associated with international
flows of capital it adds the following: !

If these international limitations seriously limit our ability to use
general monetary measures to restrain critical inflationary pressures
we would not rule out the use of more selective instruments with less
interest rate consequences. These might include direct measures to
restrict the type and amount of credit granted by financial institutions
and changes in the terms of N.H.A. lending. (We do not know whether
consumer credit regulations lies within the federal power, and in any

event a general increase in sales taxes might be more equitable and
just as effective).

Co-Chairman Senator CroLL: Earlier in your discussion you told us that
the federal government had imposed during the war certain restrictions on



98 JOINT COMMITTEE

consumer credit. Then you brought us up to the time when there was a sugges-
tion of an inflationary spiral in peacetime and they imposed restrictions.

Mr. Bouey: That was actually during the Korean war.

Co-Chairman Senator CrorLL: What did they do it under, emergency
powers?

Mr. Bouey: The title of the act was the Consumer Credit (Temporary
Provisions) Act, but if you read the preamble there is reference to emergency
conditions. Perhaps you would want to get a legal view of this, but my own
view was it was done in time of emergency.

Co-Chairman Senator CrROLL: So the two references to the doubt of the
dominion Government’s authority has some basis?

Mr. Bouey: This is not my field, Mr. Chairman, I am afraid. This is a
constitutional matter.

Co-Chairman Mr. GREENE: Your view is, though, that any legislation in
this regard was justified under the judicial interpretation of the powers of
the federal Government in an emergency situation.

Mr. Bouty: I think that may have been the case. Certainly that was the
situation during the wars.

Co-Chairman Mr. GREENE: This was an interpretation of our Constitution
by the Bank of Canada?

Co-Chairman Senator CroLL: I am a little troubled. I understand the first

one which was during World War II. In the Korean situation did we actually
declare war?

Mr. Crancy: If we did not we lost a lot of good men.

Co-Chairman Senator CrRoLL: I do not think Canada declared war. In the
first war we declared war and came under the War Measures Act. In the
second war I have the idea we did not declare war.

Mr. Crancy: We went in under the United Nations jurisdiction, but a
dead man is the same no matter which way it was done.

Co-Chairman Mr. GREENE: There is no judicial interpretation by the
Privy Council of the Government’s view of peace, order and good government
that says that only was is an emergency. I understand the definition of emer-
gency is reasonably broad. The trouble is there has to be an emergency of

some kind before the peace, order and good government clause comes into
effect.

Co-Chairman Senator CroLL: You say the preamble of the Consumer
Credit (Temporary Provisions) Act makes some reference to the Korean war
and to some emergency situation?

Mr. Bouey: Yes, I suggest that the preamble does that.

Co-Chairman Mr. GREeNE: Will you continue, Mr. Bouey.

Mr. Bougy: All that is left in this paper is a brief reference to the question
of how responsive consumer credit is to monetary policy. Once again I have
quoted from the Royal Commission on Banking and Finance and their view
is that the financial institutions involved do respond but in somewhat different
ways.

Co-Chairman Mr. GREENE: Are there any further questions in regard to
the statement?

Mr. HALES: Mr. Chairman, this chart was referred to earlier, on page 19.
I think we skipped over this rather quickly. I think there were a lot of sig-
nificant things in it and particularly the ratio of consumer credit to the gross
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national product in Canada and in the United States. Does our witness feel
that this is a wide difference or is it pretty much on the same basis? Have you
any observations, Mr. Bouey?

Mr. Bouey: What the figures show is that the two countries are pretty
close together on this but I have already expressed some doubts as to how
comparable the two situations really are, and I would not want to make a
great deal of these comparisons.

Mr. HarLes: You do not feel we are extending consumer credit much
more freely than they are doing in the United States?

Mr. Bouey: No I would not want to say we were.

Mr. HaLEs: I think you expressed the view, Mr. Bouey, earlier in your
answer to Senator Croll, that they showed an 8.5 per cent increase.

Mr. BouEy: Yes, over the last ten years, if you work out the average
annual rate of growth it comes to 8.5 per cent in the United States and 10
per cent in Canada, but we have been doing some things they have not. Our
banks, for instance, have been getting into the field; their banks have been
in it for a long time. The terms have been eased in Canada—they have also
been eased in the United States, but there has been some catching up here.
There were special factors working here that brought us closer.

Mr. HaLEs: But in the last ten years we have shown an increase of 10
per cent and they of 8.5 per cent.

Mr. BouEey: That is right.
Mr. HALES: So it does not matter where it comes from.

Mr. BouEY: Except that when institutions get into a field for the first
time, as banks have done, you may find additional customers.

Co-Chairman Senator CROLL: Assuming that our population is 20 million
and that the population of the United States is 200 million; what was our
gross national product last year?

Mr. Bouey: Last year it was $44.3 billion.

Co-Chairman Senator CrRoOLL: As against the American G.N.P.?

Mr. Boury: That was $600 billion.

Co-Chairman Senator CRrRoLL: Fourteen times ours?

Mr. Bouey: It is just under fourteen as against 10 times the population.
Co-Chairman Senator CROLL: The population ratio is ten to one.

Mr. ScorT: In going over the last part of your paper, is it a reasonable
inference to draw that when the central bank exerts influence on the
chartered banks for curtailment of credit that the finance companies seem
to undergo a spurt of activity in the growth of their resources?

Mr. Bouey: This has tended to happen but I think the view that the
Royal Commission states here is that this is really due to the demand for

consumer credit, but this is not to say that consumer credit is not affected
by what happens to credit conditions.

Mr. ScorT: It seems to me whatever controls, whatever influences the
central bank can bring to bear seem to be restricted largely to the chartered

banks and this spills over to the finance companies which take up the slack
and increase their activity.

Mr. BouEY: In a period when it is necessary to restrain the growth of
credit of course what happens is that the credit not only becomes harder
to get but more expensive. Interest rates tend to rise and the sales finance
companies are faced with the same problems in connection with rising
interest rates. Their money costs them more. They may, however, be able
to pass it on to the consumer. They do not encounter a ceiling on their
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interest rates like the chartered banks do. I would agree that the finance
companies are affected by monetary policy, but how strong the effect is, is
something else.

Mr. ScorT: In other words the effect would be to control the supply
of money but there is not control by the central bank over monetary policy
in relation to the finance companies.

Mr. Bouey: There is no direct control.

Co-Chairman Mr. GREENE: Does the lack of that control disturb the
control over monetary policy of the Bank of Canada? Is it a factor which
negates effective control over the money by the Bank of Canada?

Mr. Boutey: There are limitations as to how far monetary policy can go,
of course, and if the demand for credit is very strong there may be a
problem, and I think that is why the Bank has said it would be unwise to
rule out the use of selective controls under conditions of emergency.

Co-Chairman Mr. GREENE: To date it has created no problems?

Mr. Boukey: I would not say that because we have had consumer credit
controls twice and I did refer to some discussions between the Bank of
Canada and the finance companies in 1956.

Co-Chairman Senator CroLL: During the time that they did not cooperate
as was indicated in the report, was there no way of reaching them in the
same way that you reach the banks for an area of co-operation, through
governmental authority?

Mr. Bouey: The central bank has no powers there.

Co-Chairman Senator CRrOLL: The central bank relies on persuasive
power. Is there nothing else other than persuasive power that can be used
on these finance companies in times of emergency?

Mr. Bouey: There was no legislation for consumer credit controls at
that time.

Co-Chairman Senator CROLL: They were on a voluntary basis, but the
atmosphere was one of emergency.

Mr. Bouey: Not an emergency in the sense of war.

Co-Chairman Senator CroLL: Well, not in the sense of war but emergency
in the sense that it was serious enough for the Bank of Canada and the
government to concern itself about it.

Mr. BoUEY: Yes.

Co-Chairman Senator CROLL: So you persuaded the banks to co-operate?

Mr. Bouey: Well, monetary policy was also operating in the ordinary way
at that time through the control of cash reserves of the chartered banks.

Co-Chairman Senator CROLL: So you do have some sort of control in
peacetime?

Mr. Bouey: Oh, yes. The central bank has this influence on the overall
credit situation at all times.

Co-Chairman Senator CroLL: Yes, but you were not able to effe.ct that
control which did not come from the Bank of Canada. It was not effective?

Mr. Bouey: I would say it was bound to have some effect but the question
is whether it was strong enough.

Mr. BELL: May I interject, Mr. Chairman. Would it not have been possible
to restrict their sources of borrowing through the chartered banks?

Mr. Bouey: But they have other sources of funds, the sale of securities in
the securities market, and others.
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Mr. BELL: I agree with Senator Croll that it does seem possible that the
Bank of Canada, having these various influences through the chartered banks,
cou],d certainly bring extreme pressure to bear on loan companies if it was
felt desirable under certain financial conditions.

Mr. ScorT: You told us you cannot do it?

Mr. Bouey: The central bank has no power to direct the banks not to lend
to particular groups. Certain things may be accomplished in a voluntary way.
I would say finance companies, with the sources of credit they have, may still
be able to operate reasonably well even if they have some difficulties in bor-
rowing from banks.

Mr. BELL: The finance companies rely largely on the credit you refer to?

Mr. Bouey: Perhaps I might note some statistics for the finance com-
panies now.
Co-Chairman Mr. GREENE: Is this another report?

Mr. Bouey: This is a report published by the Dominion Bureau of
Statistics on titled Business Financial Statistics, Balance Sheets, Selected
Financial Institutions, covering the fourth quarter of 1963, at page 10. At the
end of 1963 these companies had long-term debt of $864 million; demand and
short-term notes payable in Canadian dollars, $731 million; in foreign currency,
$113 million; owing from parent and associated companies, $485 million, and
in the last major item, bank loans, $254 million. So, Mr. Chairman, you can
see that bank loans, while they are of a fair size, are not a very big portion
of the total.

Mr. HAares: There is no regulation whereby the Bank of Canada can pro-
hibit these loan companies from borrowing money outside the country?

Mr. Bouey: No.

Mr. HALES: So no matter what the Bank of Canada did they could go to
other sources for funds?

Mr. BoueYy: The influence of the central bank is on the overall credit
situation, but it has no way of directing its influence at any particular kind
of credit.

Mr. ManDzIUK: Is not the Bank of Canada a central bank that lends to the
chartered banks and can withhold credit from them and indirectly affect
their position?

Mr. BoueEy: Advances to chartered banks by the Bank of Canada have
never been important. The important thing is that the central bank has the
power to control the cash reserves of the chartered banks and can therefore
influence the growth of chartered bank assets, and this spreads out through the
whole financial system. It does affect the overall situation but does not deter-
mine the effect on any particular form of borrowing or lending. That is left to
the market.

Mr. ManDzIUK: Mr. Chairman, we are going back to what we discussed
formerly. There are what we call captive finance or loan companies and they
can get their financial resources from their parent companies or manufacturers
in the United States. Some of them are not members of the federation that Mr.
Chairman has mentioned. I think we should call them, or invite them, to
appear because they are in direct competition with our Canadian finance com-
panies and they have resort to an unlimited supply of funds. I have informa-
tion that one of these so-called captive finance companies in 1963 controlled
thirty per cent of our automobile financing in Canada.

Mr. ScorT: Would it be fair to say that in the case of these finance com-
panies, because of their outside sources of money, that they are largely insulated
from control by the central bank?

20700—3
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Mr. BoueY: No, I do not think that is quite right. They are affected the
same way as other people are. They do find it is harder to borrow from the
banks, that money is more expensive when there is a policy of credit restraint
in effect. As the passage quoted from page 19 of the report of the Royal Com-
mission on Banking and Finance indicates, they may sell their paper, go ahead
and borrow and pay higher rates of interest, because consumers apparently
are willing to press their demands for credit pretty hard and it is still profitable
for finance companies to do this business even though money is more expensive
than it would otherwise be.

Co-Chairman Senator CRoLL: When did the Bank of Canada last vary the

cash reserves of the banks?

Mr. BouEy: There may be some confusion here, Senator Croll. When I say
“control of the cash reserves of the banks’” that happens every day. The cash
reserve requirements for the chartered banks, as set out in the Bank Act, are
for a minimum of 8 per cent of their deposits. The Bank of Canada Act gives
the Bank power to vary that figure between 8 and 12 per cent, but that power
has not been used.

Co-Chairman Senator CroLL: Not yet?

Mr. Boukey: No, not at all. It came in in 1954.

Co-Chairman Mr. GREENE: Mr. Bouey, is there any indication that legisla-
tion permitting some control by the Bank of Canada over consumer credit
agencies at a time of financial or monetary emergency would be beneficial?

Mr. BouEy: I think, Mr. Chairman, the point here is whether there should
be consumer credit controls or not, and the question of who should administer
them, the Bank of Canada or someone else, is secondary. In the past it has not
been the Bank of Canada which has administered consumer credit controls, it
has been the Department of Finance. In the hearings of the Royal Commission
on Banking and Commerce the Governor of the Bank of Canada was asked if
he wished to have the Bank of Canada given the power to control consumer
credit. He said he would not request the commission to recommend that. But
that was a question of the location of the power to control consumer credit, not
whether there should be control.

Mr. HALES: Was there any discussion in the report of the Royal Commission
about the need for some steps to be taken to control that aspect of consumer
credit outside the banks?

Mr. BouEy: Mr. Chairman, I think the best I can do is to refer you to the
excerpt from the report of the royal commission that I read.

Co-Chairman Senator CROLL: You leave us in this position. When it comes
to monetary policy the Bank of Canada has some control, some influence on
the chartered banks. We agree with that. But you leave us with the impression
that outside of that the best the Bank of Canada can do is persuade, and without
any effective powers at all. I think that is the substance of your presentation
today. That is what I take away.

Mr. Bouey: Mr. Chairman, I do not want to leave you with that impression.
I did mention that the way the Bank of Canada carries out its monetary policy
function is by effecting the rate of growth of cash reserves of the chartered
banks. Changes in cash reserves influence the rate at which the banks are able
to expand their assets. From there the reaction spreads out through the whole
financial system, affecting the cost of money and credit as well. These changes
in credit conditions affect consumers and investors right across the country.
This is how the system works. The Bank of Canada does not have any way of
controlling any particular kind of lending of the banks or anyone else, but the
effect of its operation is, I think, pervasive through the financial system.
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~ Mr. ScorT: Is it fair to say that other than the influence over the chartered
banks, other than that influence which spreads through the monetary system,
you have no control except the restriction of cash reserves?

Mr. Bouey: If bank loans are going up and the Bank of Canada seeks to
restrict their growth then it will restrain the growth of the cash reserves of
the banks. The banks may be able to keep on lending for some time by selling
government securities, but the fact that the banks are selling securities will
have by and large an effect on interest rates. It may be that interest rates will
tend to rise and money will become more expensive. At some stage the banks
and other financial institutions may feel they do not want to sell securities any
longer because of the losses they would have to take because the reduction in
their holdings of these assets has gone far enough. They will begin to do a
certain amount of credit rationing as well.

Mr. ScoTT: Supposing in a period of what we call easy money, which the
Government may embark upon, in that atmosphere of easy money there would
be virtually no control over the finance companies?

Mr. Bouey: In that case it works in the opposite direction because the
Central Bank strives to permit the growth of credit. The tendency will be for
easier money conditions. Interest rates will tend to go down and it will be
easier to borrow from banks and other institutions. It will be easier for finance
companies to raise money and so it affects them in that direction.

Mr. NAsSSerRDEN: It would be fair to conclude then that when there are
limitations put on the banks that actually that would be a period when the
finance companies as we know them might enjoy prosperity or a spurt in their
activities?

Mr. Boukey: If the demand of consumers for that particular kind of credit
is strong enough, that is to say, if they are willing to pay whatever is necessary
to get the money, the finance companies will be able to raise the money at
higher rates, and their assets will grow rapidly.

Mr. NASSERDEN: So any action in limitation of the banks would encourage
that?

Mr. Bouey: Well, it might. The point I would like to make is that even
though the growth in the finance companies might be very rapid in those
periods, it would be less rapid than it would have been if the monetary policy
had not become tougher.

Mr. BELL: Assuming that there is some slight indirect control over finance
companies in the ways that have been outlined here, would you say that
finance companies have become more or less independent now in our society
or do they remain substantially the same?

Mr. Bouey: I would say that they have been successful in developing a
variety of sources of finance, perhaps a wider variety than most institutions
enjoy.

Mr. HaLes: It would appear that if we felt consumer credit was getting
out of bounds we could not look to the Bank of Canada to curtail it, it would
have to be done through some act of Parliament. Is that the only way? If it

gets out of control whose responsibility is it to control it? It must be done by
act of Parliament?

Mr. Bouey: That is right. If Parliament wished to control this particular
kind of credit it would have to pass some kind of legislation.

Mr. NAsSeRDEN: Mr. Chairman, if I might make one observation: Would
I be correct in assuming from the observations made today that the people

in the consumer credit business are enjoying an interest return on their money
20700—3}



104 JOINT COMMITTEE

such that, regardless of what action is taken by the Bank of Canada, they are
pretty well left in the position where they can take whatever business they
want to.

Mr. Bouey: I would not want to go that far. In any given situation their
success will depend on the extent to which consumers want money. If they
want to pay 15 per cent or 18 per cent or 20 per cent or more, then the
finance companies will likely be able to raise the money.

Mr. NasserDEN: What I was getting at is that there is not very much that
the Bank of Canada can do about that situation. If borrowers are willing
to pay those charges there is very little that the Bank of Canada can do.

Mr. Bouey: That is true of any particular kind of credit. If it is a general
situation then the Bank of Canada can consider whether monetary policy
should be changed to affect that situation, but in the case of any particular form
of credit, if the people who want it are prepared to pay high enough interest
rates, then that form of credit will expand more rapidly than others. This is
the way the market works.

Co-Chairman Mr. GREENE: If there are no further questions we will
adjourn.

Thank you, Mr. Bouey.
The committee adjourned.
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CONSUMER CREDIT

As I understand it, Mr. Chairman, what you would like me to do toaay
is to present a factual review of consumer credit—what it is, how it is
measured, how much there is of it and how it has developed over the years.
What I have attempted to do is simply to pull together in very brief form some
of the readily available information that I think you might find useful to have
at this stage of your enquiry. I have drawn heavily on the Report of the Royal
Commission on Banking and Finance, submissions of financial institutions to
the Royal Commission, statistical material collected and published by the
Dominion Bureau of Statistics!, and some other sources. Nothing that I have
to say is really new.

1. Definition of Consumer Credit

In principle, consumer credit might be defined as credit advanced to
individuals to finance their expenditures on goods and services as consumers,
It should therefore exclude credit extended to businesses, for example credit
used to finance the building-up of inventories or expenditure on buildings and
equipment. Expenditure by individuals on housing is also generally regarded

1The Dominion Bureau of Statistics publishes a monthly bulletin, Credit Statistics, and
includes a table on consumer credit in its monthly publication Canadian Statistical Review.
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as a form of capital investment rather than consumption expenditure, so that
borrowing to finance houses is excluded. Finally, credit used to acquire financial
assets such as bonds and stocks would not qualify as consumer .credit under
this definition.

2. Problems of Measuring Consumer Credit

It is much easier to make these distinctions in defining consumer credit
than it is to maintain them when attempting to measure the various kinds of
such credit. Perhaps I might say a little about the sort of problems that arise.
First, the actual type of credit used is not always an unequivocal indication
of the kind of expenditure that is in fact being financed. For example, one
person might purchase a house, partly with the help of a mortgage, and then
buy a refrigerator and stove on credit from a retail store, while another in the
same financial position might get a larger mortgage on the house so that he
would not need to buy the other things on credit (indeed some houses are
sold with many electrical appliances “built-in”). In this example, taking the
form of borrowing as the sole indicator of its purpose, the first individual
would be regarded as having used consumer credit but not the second, even
though both bought the same things with the same total amount of credit.
I do not see that one can really get around this difficulty; in practice it appears
to be necessary to exclude all mortgage borrowing. This means that some
mortgage financing, often in the form of relatively short-term second mortgages,
that may be used to finance expenditure on consumer goods is excluded.

The problem of distinguishing consumer credit from business credit is
difficult in many cases and arbitrary decisions often have to be made. A com-
mon example is the fact that credit used to finance the purchase of passenger
cars is normally taken to be consumer credit though in many instances the cars
will in fact be used for business purposes. Even loans made by consumer loan
companies may be used by the borrowers in their own businesses rather than
for personal use. In describing the various kinds of credit that might be in-
cluded under the heading of consumer credit I shall state the assumptions that
have been made, in the absence of clear-cut indications, regarding the classifi-
cation of credit as business or consumer.

I have already mentioned that consumer credit should exclude credit used
to finance the acquisition of financial assets, such as bonds and stocks, because
these are not consumer goods. What does one say, however, about those cases
where people borrow against their bonds and stocks in order to finance the
purchase of consumer goods, for example an automobile? The usual practice
is to exclude such loans from consumer credit partly because of the impossibil-
ity of distinguishing loans contracted specifically to finance holdings of securi-
ties from those which, although secured in the same way, have been contracted
for other purposes. It is also the case that since the securities are marketable
the individual concerned clearly has the alternative of selling them and paying
cash for his purchase. Loans against the cash surrender value of life insurance
are in a somewhat similar category but it seems to me that they more closely
fit the consumer credit definition. They are not likely to be used to any great
extent to finance the acquisition of new life insurance policies or other finan-
cial assets. Moreover life insurance policies are not marketable in the same
way as bonds and stocks and therefore the alternative of disposing of them in
order to buy consumer goods is not one that is often contemplated. I notice
that the Royal Commission on Banking and Finance has included policy loans

as a type of consumer credit but not bank loans fully secured by marketable
bonds and stocks.!

'Report of the Royal Commission on Banking and Finance, table on page 204.
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Certain forms of credit are not included in consumer credit statistics
simply because the information is not available. Data on the amount of credit
outstanding under certain credit card arrangements are not available. Again,
there are no statistics for service credit such as that extended by doctors and
lawyers, pawnbrokers, and credit extended through personal channels, that
is, by relatives and friends.

One result of the difficulty involved in determining exactly what amounts
of credit should be classified as consumer credit is that the Bank of Canada
publishes no over-all total labelled “Total Consumer Credit”. However, despite
the problems that I have outlined I think the coverage of the information
which is published by the Bank and by the Dominion Bureau of Statistics is
adequate to provide a good indication of the trend of consumer credit. I pro-
pose now to review this information in some detail.

3. Types of Consumer Credit and Related Forms of Credit

The Bank of Canada publishes in its monthly Statistical Summary two
tables on credit extended to consumers or individuals. The first table shows
the balances outstanding for finance company and retail credit extended to
consumers. As at December 31, 1963, the amounts outstanding were as follows:

Finance Company and Retail Dealer Credit Extended to Consumers
Balances Outstanding

(millions of dollars)

1. Instalment Finance Companies ............ 873
2. Small Loan Companies

InstalinentSereditie: .. c 0L LLSG R e 55

Cashs A A S s L L B 753 808
3aer Departmenti Stares i, i i W 456
4. Other Retail Dealers *

InstalmentRerecit s s h 0k B T 272

Charge acenu s o i oS 359 631

OLA] - S e SRS e e (o 2,768

* In addition to the amount shown here, balances outstanding on oil companies’ credit
cards amounted to $54 million.

A brief explanation of each of the items in the table follows.
(1) Instalment Finance Companies

A description of the business of instalment finance companies, also known
as sales finance companies, is included in the Report of the Royal Commission
on Banking and Finance from which the following quotation is taken:

“Sales finance companies differ from other financial institutions, includ-
ing the small loan companies, in that they frequently do not lend directly
to the purchasers of the goods being financed. Instead of applying to
an institution for credit and receiving the funds in cash to make pur-
chases or pay off bills, the borrower using finance credit rarely deals
with the lending companies or actually receives cash. The credit is
made available by the auto dealer or other retailer at the time of sale
in a single transaction with the customer, who signs a conditiona<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>