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Tachnicsl and Bibliographic NotM / Notas tachniquat at bibliograpliiquai

Tha imtitMa has attam|ltad to obtain tha bast oridnal

copy availabia for filmina. Faaturaa of this copy «%iich

may ba bibliographically uniqua, ivhich may altar any
of tha imagar in tha raproduction. or which may
significantly ehanga tha usual mathod of filming, ara

-chacfcad balow.

Colourad eovarji/

Couvartura da coulaur

Covars damagad/

Couvartura andommagia„

Covars rastorad and/or laminatad/

Couvartura rastadria at/ou palliculte

Covar titia mininf/

La titra da couvartura manqua

Colourad maps/

Cartas gfographiquas an ooulaur

Colourad in)i (i.a. othar than Mua or Mack)/

Encra da eoulaur (i.». autra qua Maua ou noira)

Colourad platas and/or illustrations/

Planchas at/ou illustrations an eoulaur

D
Q Tight binding may causa shadows or distortion

ah

Bound with othar matarial/

RaM avac d'autras documants

a

along intarior margin/

La raliura aarria paut eausar da I'ombra ou d| la

distorsion la long da la maige intiriaufa

''
'

.
. •

Blank laavas addad during rastoration may appaar

within tha taxt. Whanavar possiMi, tfiasa hava

baan omittad from filming/

11 sa paut qua oartainas pages Manchas «iouttes

k>rs d'una rastauration apparaissant dans la taxta,

ihais, lorsqua oala Mait poasibla. cas pagte n'ont

pasttifilmtes.
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L'Institut a microfilmA l*maillaur axamplaira qu'il

iui aM possiUa da S(B fkocurar. Las dAtails da cat

axamplaira qui sont paut-«tra uniquas dii point da vua

bibliographkiua, «^ pauvant modifiar una imaga

raproduita..ou «|Ui pauvant axigar una modification

dans la mtthod* normala da filmaga sont indiquAs

ci-dassous.

P Colourad pagas/

Pagas da coulaur

Pagas damagiNf/

Pagas andommagias

A-

Pkgas rastorad and/or laminatad/ ,

,
Pagas rastaurtas at/ou pallicultes

ryi Pagas disookMiraa. st^inad or foxad/ ^

J-£J Pagas dteolorias, tachatias ou piquAas

Pagas ilatachad/

Pagas ditaeh«as

r~T| Showthrough/

LlJ Transparanca

Quality of print varias/

Qualiti inAgala da I'imprassion

Continuous pagination/

Pagination continua

Includes indai^(as)/^

Comprand un (das) index

/Titia on header taken from:/

Le titra da I'an-tlta provien^ •;
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Titlji page of issue/ ^ /

Pa^ da titra de la livraison , /

Calption of issue/ '

Titif da dApert de la livraison

I
I MaMhaad/

V-

G|n«rique (ptriodiquas) ^a la livraison

AdditkMial comments:/

Commantairas suppltmentairas:

Various pagings. There are some/creases in the middle of pages.
Paglnajbion multiple. II y a de$ plis dans 1e milieu des pages.*

This item irfilmad«t tha reduction ratio checked below/

Ce document est ff1m« aii taux da riduetion indiqut ci-dassous.
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Library ,

^Ivertlty of Hestorn Ontario

•I
Th« ima^ appaaring hara ara tfia baai^Quality
possibia oonaldaring tha eonditlen and lagibility

df tha oridinal eopy and in Icaaping with tha
filming coilitniot apaeificationa.

' Original eojpiaa in printdd papar eovara pra fllmad
ba^inning ^ith tha froni eovar and anding on
tha last paga with a printad or iUuatra^ impraa*
sion, or tha pack covar whan approprlata. All

othar original oopiaa ara fllmad baginning on tho
firat paga with a printad or llluatratad impraa-
aion, and anding on tha iaat paga wHh a printad
or llluatratad impraaaion.

Tha Iaat racotdad
ihall contain tha
TINUEP"). orkha
whichaval'lipoiiai.

Mapa, plataa, iphai

diffarant radudtioi

antlraly included i

baginningsin tha ui

right and' tip to bi

raquirad..Tha folio!

mathod: V

Irania on aach microficha
mbM ^^ (maaning "CON-

IVmbipi y Imaafiing "END").

- V - .

ate., may ba fllmad at
ratioa. Thoaa too larga to ba
ona axpoaura ara fllmad

ipar laft hahd comar. laft to

tom, aa many framas as
ring diagrama illustrata tha

L'axamplairf fifmilfut raproduit grlcfA la

g4n4rosit4 da: \ /

Law Library!
Unlvafslty M Vestern Ontario

• --i*
' '

^•

Las imagas suivantas ont 4ti raproduitas avac ta
plus grand soin. compta tanu da la condition at
da la nattat* da I'aKamplaira film*, at w
conformity avac las conditions du controt da
fllmaga.

V
..... v^.

,
Laa axamplairaa originauk dont la couvartura fh
papiar aat ImprimAa soht filmAs m% commandant
par la pramiar plat at %n tarminant soit par la
darnlAra paga qui comporta una amprainta
d'impraasion ou d'iHustration, soit par lasacond
plat« aalon la eaa. Tous laa autras axamplairaa
originaiix sont filmte an commandant par la
pramMra paga qui comporta una ampraii$|a
d'impraaaion oud'illuatration at art tir^inant par
la darnlAra paga qui comporta una taila

amprainta. "
/

Un daa aymbolaa suivanu spparattra siir la
darnlAra imaga da chaqua microficha. sdlon la
lias: la symbols -»^ signifia "A SUIVRE". la

symboiq signifia "FIN".
* *

•

"

Laa cartia. planchaa, tabiaaux. ate. pauvant Atra
fiimAa A daa taux da reduction diffArants.
Lorsqua la documant aat trop grand pour Atra
raproduit an un saul ciichA. il ast filmA A partir
da I'angia supArlaur gaucha, da gaucha A droita.
at da haut an baa. an pranant la nombra
d'imagaa nAcassaira. Las dlagrammas suivants
illuatrant la mAthoda.

/

-i-^^.

y.'^



V ^>

^'

' \ .

»

*~

>'

f

»

/

1

>*^

4»,«

.

« • • -

1) (

It

J-

7
/

/
•

„ » /.

•

'

/ 4

•

*•

^

7/

:

«

IP-

^

' . ' *
., '

: / i

t

01

«

•^ y (

/

/

r

/
. # /

/

» '

. r /, ;" —r~

\ ' -^:^
* •

" •
i

.*> -,^,
'^

.;\- :/ • •' '"
'

' £i;4:_;:;«ai; J- - * .
'//'^

^'' -;^- ^--^^

- i



i
/

THE

LOWER CANADA

|«rist.

COLLECT^ION i)E DECISIONS '

1)1'

:\

BAS-GANAD^. (
-. I «

\

VOL. XVIII.

Ehitorial Comtnittrt

:

STBACIIAN' BETHl^E, Q.C, JOHKL. MORBIP, JAMfeS KIKEr.D C.I... Ll-.D.

V • *
, i.

THE INDICES:
BY STRACHA^ BKTHUNE. Q.C.

/• ;,

r

K'>

. A ',

~

' *

^'j

. .
.^-''^

-
.
^ 1 •

\

^ Sltfnlwal:
/ /

JUOTELL PRINTING AND PUBUSniXG 'CJ^OJiPA.Vy. /' / /
1874. '

•: -: /-.v

' -^^ ',

/.
*

'.

.,,.,, ^ ,
,

,

1
I ..,,,. ', 1 ,. ^

1
.

; . t . .
<***it..tj.i-v^

'

, ..
'-

.

- 4

' ":

'
'
"

.

''- .^
' "'/^.v -> ,>



(

<tl^-

k: -s

OEt la mr

K-^

;

/

"-• /.
_

.»

'
-T .*

V. -, .

()

\

-• ,-

\

—
- ;

' *
A-

*'

« '"
- L.

f'
-^ k ( ' t

fc
•

-

' *
>

' T

•

"'*
,^'

•'



>»

;»

.

. A •' .:,.:

* TABLE OP CONTENTS.

Paoi,
Names of Contribaton ">•

Index to Cages. ^.., ,^ It—rii

Report of Cmcs ^. .....Jt. \.L ' 1—336^
Index to Principal Matters in Rciiorts .,,.....:....,... „. i—xiii

^

* """'•-.

'
'

'

. .
' ''

'^l

\ \ "-

\"^
•.

.1

'

"i

*- *

*

.
\
x\

ff»

<j

.

ifc"-
-,'•'

.

'

'

''.

-.^
\:a \

Wt. ^. .._.:„:__...;

(:'
''".'

> V .
,L!imii:y

V

•'

r--:.;^'



,1

•ii ..

..y.

ii

CONTRIBUTORS TO VOL. XVIIl.

STIIACHAN BETIWINE, Q C.

HOLT, lUVIXE & I'ESIUEUTO.V.
H. W. CHAGNON.
KDSIUNR BARNARD.
J K. «LLIOTT.
JOHN L. MORiii». ; ;

JOHN A, PERKINH.
JAMES KIRUY. /

UONZALVB DOUTRB.
J. O. D'AMOUR.
I. T: WOTUERSl'OON.

^P*

A^

J

>«.

/, H



INDEX

TO CASES REFOnTED IN THE EIGHTEENTH VOLUME

or mi

• LOWER CANADA JURIST.

AunU. Duroeher

Bftgg Tt. Tiw Major at •!.

Baard va, McLannMi....o..

of Moatrctl » , „ ,..,„;. ).,

run.,
..;-. 19T

211

..76, 78
Beianger ti. Uollia ,.... , „„.. ^^

"
. j: McCarthj, and The Iliipariai Ini. Co., T. 8 ....i.-'T................... 138

Benoit at «L Ti. Ben^t at al „^ V*
jBtf

Ucmier, Applt/andOaumonll, Reapdt... ....i ,...., .,.'
.."."I.""" 2o»

Bickfitfrd, Applt, and Kerr, Iteapdt. ,. ,..,!.'......."!." ifis
Ulalo T8. The Corporati'on of the VUlaga of Qranby.., !!1.......".."."..... 182 ?''

Brawiter et al., ApplU., and Sternea et al., ReatKlu .'........'..*..,.... 195^
Broaaart, Applt., and Tiaon et al, Itwpdta

.'
".".'.,., 64*

Brown at al., Applta., and The Mayor ot al. of Montreal, BeapdU........ ..........\... linn
Bulmcretal. va, Browoe ., ,.<; 13^
(JkTerhill et al., Petra., and Ryan, Reapdt..... ....!.'...!.!!"'."'.!!'..','*!!! 323
yolson et al. va. Ash, and Torrance etal., plaintifliipar repu dfintta,....., 191 281
Commercial (The) Union Aaa. Co., Applta., and The Canada (roiLMiningand Manufact-

uring Co., Reapdta A.. .
-.

Oft

cbrdingix T.. Nieid^.... ,. z^—::i||:::: 2^
CoiirnoyerTa.Tran4iemonUgne etj|, and Bartbe, Int party jPSMCt.. 336
Couturier ra. Braaaard et al,..,

-

;.%."
Cox, Applt, and Patton,Re8pdt ^ ./'\, ajg
Cnahing Ta. The School Truateea of The Municipality of Acti)nviile...... ......

..'^^^

2

1

CuTillier et aL ra. Gilbert et al.. 22
Darling etal. va. St Julien et al

^
..,..""."."

190
I>e,Gaap6etal. T8. Aaaelin.andOe Gaap6 et «!., Uppto. .

"

112
Donglaa et al., Applta., and Bltchie et al., Reapdta 274
Downey, Doherty etal. (in «) and Li^oie, I**tr „

....""'
283

Oubuc va. Champagne * '

Klliott Ta. 8t Julian, and St Julien, Oppt...!!!!!!.*... .!

Bainhart (/n r»), Inaolrek. ...............:.......

£thier ra. HoniIer.......„
,

.'....!"!".'.
'
" '

EwartoTheO.T.B..0o.andExp.Brydge8......r....*"!""^
{^l

" Louia Hebert, for habeat corpus ..I..!................ im
" Johanaeo et al- for " «•

"

224

11

73

83

" Blain,.!^ writof prohibition, and The Corporation of the VUlago of Grubr.
Keapdt ,.,.....„

61

180

193
Smith, tot mandamM,, and Sexton, RealHlt.......... .^. ^...,..Z...,. laa
Brown, for eertiomrit and Sexton, dim «n eaum L 194
CahJII, for habeas corpus... !•

,

''"'

jto



.
' •}.

•

IWDil TO Q4t|i airoiTiD.

Fofbtf it »|. Ti. Uwta
,

r«w.
I'onlatai. n. Augtr itd ;... 74

3M
<•«••• f$

330
••• 101

I

109

S3

300

303

IHB

O^mbtor, AppU.,and V«lol«, tU,m'..'.
««r»,|«V,. o,rt,„

^ ^
Ulb«aii Ti. Dupuii...

•I •«••••••»

K."oo-. Appit.;.^'.t^d:';L;;it:::::.";.::
^""'"' '^'^' - •»•

311

IM

urond et«i, Appit,.\Md ai'rtkiaM'piii
• * :••

Umontagno Ti. Webster
"

Unglolf TI. Viiicent..4.!"'."'.r.
"

'

UtiwmTi. HdrUo... *

Utona(Th«) ......!!""!""

"»»«-'"»K«r(Th«)

•lilLburgh Ti. llver.._.. "

jj«>P«, Applt., nod rr»nck^R.'ii*pul
'

llu.«bert„.l. T,. llig„„, : .•[•^ • ..,

Johuwn, AppH,..nd O'lfalloran, lUipdt
*": '^' ' '"

809

148

IIT

63

103

MO
887

Leb«rf* Vi.u,. «,d vi.„i;«;;;;;;;^';;;j p- -•
^

m
W-rt w. The Queen Int. Co.

" ••'• 3«4
Lewli et »l. Ti. Jeift»7 et «1.. 134

^a "ni^r* •'•'•• •""* B^l^'*' « ^ropp'till".
•:^' ''"

March^iMuIt Ti. Qregoire •••••••' 70
Mwtlow Ti. L^JeuDCiteet itl

'"
* '40

Mayor, Ac, <^'tontr,^,Appit;;;;:;;iDz^i;'^izz:: "^

,. „ „ „
Applu., and Doolan, Reipdt

' Miller Ti. Demeule
^^^^''" ^""^ ^™""»°°«'. ««»Pd»

Moir et .1., ApplU., and Mulr, Heipdt.........
'
^'^''

• »»
NaultTi. Charb/etal

"
" M

O'flalloran ti. Kennedy...!.!. ..!1!"1'"
'•' "'""

' • >*

P«igo, Petr., and Orifflth, Reipdt.Z.
'

" ^*
PelletierTi. Batelle ,

""'"'
' ^-~ 11»

PrtJTOBtetal. Ti. RItchot..........,"!!!".
* '*

" " Applta., and Drolet Rei^t."...
" "

Prince etal.Applto., and Morln.Respdt
* ^

PriTettTi. Sexton at al
"

• «W

76

134
330'

13

39

Jteginm t». Oougall et al....,

" s.Biydgei
" w. Ooota
" Ti. Obamaillard....
" vs. Tmnblay
" vi. Lowenbruck
"

• TB. Atkin

•••••••••••(.••i

'••/•••••I

•••a ee«»f a. ,

••••• Mtea* ••••• X**<
• •••••• ••«••,

•V

, 193

. 85-

94

103

149

168

213

213



INUKX TO CAMKM |IR|>t)RTKn. til

PAOI.
Rrgina ri, DouKall it al ...» „ 343

" ••Omj „,3oe
liiddfllTi. Ito«7 ...,.„ ; lao

Koehon ti. IfonRfnkla^ \ ^ ]!•
Kogera c( •!., Applta., mnA Hanear •! tA., Rtipdts 6T
HaIrM vs. Levraaii, and Oandron, Opi^t., and Htewarl, Aialgiwv, Pair , and TaoM, Hhff 303

Hfhcft«r«t MX. Ti. Fantcui 3lrt

8l«rk et al. (/nr«),lnioWenti 73, 2M
HI. CharUi, Appt., and Doutra, Raipdt .'

i , 353
Taylor »•. The Majror at al. of-Vlontreali .* 310
ITrqiihart tb. Ifoora ; 71
n. H. OoTcrnment (in iha matter of), fur tho extradition of laraal ItoKobanm 300
Vilbon, Applt., and Mariouin, RMpdt...^,K' ~ 340
Wamar va. Hum..,'. .'.

1JI4

Water Worke (The) Oo, of Three Rirers, Applt., and Doitalcr, Respdt .'... \W\
WnUon, Applt., and Perkini, Reipdt. 1 361
Wurtcle vi. Uaiitblcr ,.,., 154

"t

//:

,i'.--l



"T^WiT^"''

S

Cb

if

/

II

«

/

^

\

\J

T
MOE

Cou
16tl

B
io.w

plaii

aay I

on ti

^i —
^^^-



" '* i^v\» i:^

* '''"•^.,

TUB

, tO.WER CANADA JURIST/

"' coufrr OP queens Minm, ma.

. MU.VTUEAL, aiTiiJwiri, 1873. ' •

0»f«mDi;VAI.,C. J., DhUMMONO, J., BA'ndltT, J.,MONK,4,,TA8CIIERtAU, J.

GOODWIW,

AND
ArpiLUar ,-

THE LANCASniKK FIIIK AND LIFE IXSURANOK OOMPANY,
. -

'

. RiHPOIIDillTI.

UWRi-l. Tl.»t u|H.n t fIro lixurineo ( .)n.|mi,y. I.w.l jMnt. mIIdh within Iht uop. of hi. oewm
Kr.i.tlnR ... I„t«,lm ..r .|.p,M.lt r..Mf.J, .ubj.nit to the .pprov.t of tho chief «lBc«,^r .uoh
( omp.ujr, ,„d Ihe ou.mH.Io..-. ..1 th« ton.p.d,.', polloW. tk» >ppbo«nt I. In.ot^ uoUl h.
hMnoilcolh.tlburl.kliiiUAM.iril.

""utwhoui n«

, 1 *»l6/^ Th.t th|. maMIng^ af tl..' notice from the chwr rnin.)^, of tli« Companr ' lit th>he«l olllco. to th« local »K,.„t. Murv the Arc occur., but which- re.ch«htoIndu!oi!
mu„lo.U.Mfclh« l„,,n.a^r .1... ,lr.. declining th. ri.lj. I. ^u.^cSZlZV^Tr

• Il.«i:. thriTu'reS:""'"""
""";°'»'»'""'=*"«"» »' u«-ifc-pU«o,' or .h. .ppU««oJ

a. Th.t when . party .pplim to ono n(t<-nt of.n ln.uninM('oap.ny .ndl. r.fU.ed ln.nr«Bo*

t*i?,'l'.h*M
"...'""'";? !!""•""" Wnt of the ..m„ cVp.ny,«nd,«,ure.l„.„r..,o;

through hlmlnlh..ordl.v«lVmod..ndprocod«lby tl.eu.u.1 Inqulrlnrihe fkot that .uehparty doc pot me.,tlon that ho had U-toro .p,,lM to another .g.-nt ortl.o.ara. CoD.pa«r
fcr la.urane« and wa« r«fuud, I. not the oon«oalnient of. material Ikct to rendarlhi
In.urano* toM. ,

' '

,

t. Tljat when a Company ab»>lutely i«pudlat« the In.uraneo .afcted by d«po.lt ftKwIpt, and

«!L^ "„. ?' P7 *™'"'y »«tl««» -nd conforming to the d^elay .fid other oondltloM
preo«lent.lno«eofloi.,lndorMd upon the Company', pollote..

This -was an appeal from tho judgmont rcnderod by tho Court of Review at
Montreal, on the 3ht.May, 1872, which roversod a judgment orthe SnJtm
Court at Sherbrooke, ,„ fuvor of the nppi.l!unt, and whjflb.is reported in th«
16tb Tol. of the J<iri.st, p. 298 et 8c<j.

. ^
Brookt, for appellant :~Thi8 is in the nature of an action ofdamages for refusal

to. execute a policy. The defendants are asked fqy a policy and reftise it. The
plaintiff sues them to pay his loss as they have accepted his premiio^ and^they
•ay he cannot recover because he has not con,plied with the condKlons endorsed

'

on the policx, which they ifcfuse to give him. This is not logical or reasonable.

Yni , . 1 8 Jampaht.

' /

^

Â

S

+wn - —

"
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2 COURT OP QUEENS BENCH, 1873.
:
— •

lli

lJ!Srhi,;^trjL^*''^;"'' r- u'^'
Washington Insurance, cited in Phillip. o»riMwd uS insuranop, n Bimilar tb this, except in'that oaM »hA «„«„* i ,

'"P" <*"

.I«»«;.Coa..of the Company .nd not .iti.led t^ take rL^ and^.Tf^
*••* """*^'''"

-hil* F P w^u^ •

/;'""""'" "* ««e nsks, and b)nd the Companv finallv

reapoctingan insurance on his stock of Koodn on th« r/i. if T Ton
°'

sanctioned insurances effected by him Jn«Hn« w j
"*-'

"*.f
^«™ instanoefl,

sequences. If the premium had been paid at the office in New York and iL

^::!Tt' ^\«'«-^*^« -e-P'. the insuraJjou^d hl^ltas bmding as if the policy had been executed. Beceinte of this „.»„.!„«•

An«ell on Insurance saysF/*^ l^llt ff¥''^''!^
'^^ «•»« ^^ng.

WlKoompel tlfe execution'Jl£l ^ TZl' *" "s««^i8 complete, equity

Ti,» ^1- •
•"" ui a policy, or, It a loss has occurred, decree' navniMit "

ing insurance, :but not subject to particular «„„^r ? of law.regard-

dU^



COURT OP QUEEN'S BENCH, 1873.

ed in Phillips oo
only the rarrejor

I Company finally,

riled to do bo, by
ioular risk. The
e of taking risks

ihe premium had'

tion with Perkins

7t 1820, received

itook of goods, to

, and Perkins at

in surveying the

imself as agent of

e Company had
property was con-
>on the Company

'

hether the Com-

f. The .question

tbut approval of

B his agency was
e Court and the

Bveral instanoefi,

: " It cannot be

'efusing to sub-

elves pre8erU>ed -^

lid, " The ques-

om the acts of
night have beea

m to insurance,

ed the right of

(tors have given

si bear the con-

York, and the

>uld have been

8 nature are in

insurance, and
in hb workoD
id the applicant

, although the

he same thing,

mplete, equity

ireei' payment."

i claimant for

of law^regard-

il on a policy

me time say^

" we did not take your nsk, and it is true we took the risk but you have o««xHriB

sued prematurely." Bcspeotiag the motif of the judges in review, " that plaintiff
'"'» »*«"»•

concealed a material fact from defendanto' agent, E. P. Pelton, in failing to dis. l^^n^^"*-
close to him that he, plaintiff, had already made application for insunmec '**'

to defendants through their agept Hobson, which application they had rejeeted,"
it is to be observed that it appears in evidence that plaintiff jnot being much

, versed in such matters was^pot aware for what particular company either ofthese
persons was agent. He taerely kniew them to be agenU of ^ome Insaranee
Company. There was; in fact, n^ fraudulent iatCHt. In law, it is submitted
this was not » material fact. To muke this circumstance paterinl, there most
be fraudulent concealment; and, more than this, such fraudulent concealment
must have been of a fact that would have increased the risk (C. C, Art..2487.)
"In a question of concealment," says Judge Story, " the fact alleged by th«

insurers to have been concealed must be RlflTed to be material to the risk. This
is necessary, neither the Court nor jury ijjQircsume this." In a case, Lyon vs
Commercial Insurance Comjwny, cited in 'Parsons on Contractp, where aa
Insurance Company objected to insure in the vicinity pf gombling houses, and
there being one on the premises insured, the Applicant did net disclose the fact, it

was held to be a question for thejury whether the risk was materially increased by
such occupancy. Besides the insured is not obliged to represent facts known to
the insurer^Civil Code, Aftide 2486. Bearding the other mo^/ of the Court
of Review, tbut the conditions of the p<;ilicits requiring preliminary prooft not '

being complied with, and suit was oommienced before the lapse of 60 days,
, ,

\
' ®

it is submitted that these were waived by defendants' acts (Civil Code, Article .r h*
2478). Parsons says: " The policies in common use make the loss payable »ft«r L
proof and adjustment of loss, but if the payment is refused the want of adjust
ment is no defenoa" This is conformable to an elementary principle in contracts

:

*

where a proraissor docs an act which hinders or obviates necessity of a promisee's
performing a condition precedent, the promisee is released from such performance,
And^as to the 60 days, it wasTield in the case of Dill vs. La Compagnie d'Assu*-'
ance de Quebec, that in any case it is only minatory.

Authorities cited by appellant : , .

2 Phillips on Insurance, page 5. <
.

2 Parsons on Contracts, page 420. .

Civil Code, 2481.
—

Angell on Insurance, Nob. 34, 35, 36.

Civil Co4e, 2487.

2 Phillips on Insurance, page 504.

Lyon vs. Commercial Ins. Co , Rob. La. 266
2 Parsons on Contracts, p; 435, note.

Pothier, AsK^rancei^o. 195.

CivU Code, 2485. /f^ ^
yv t

"^ •

Oi*il Code, 2478.
" '

'

*^

v

2 Parsons on Contracts, 416. ^
!

Chitly on Contracts, pp, 737-8.
'

CoUett Ts. Morrison, 12 Eng. Law and Eq. Rep., page 171. '

1 Rerue de Juris. 113. <

i

Borhte for respondentB :—Mr. Felton statea prtaitiirt^ly ^i^nt fInintiff

\

*
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M 'r r. '^
"'*n '•"'*

'"''**T"y
''PP«'""i«» to the dofonduntH, through Mr.

;p I
\
'^^J

<"• o«hcrw,8^ W,i„.ur,.n<)o in their CompHnj, which application had beeo^om-
JJ

:"tc«^; nnd aadH, 'U he haddonU 1 would not have accepted his application.^'/
r Ibu ^^.dcnt^w Hict a misrepUntation or conceulmcnt as is suftoient of-

\ f,7 *n"""" *''°

«<"\T*-
"

''''f
•"""''d is obliged to rcprcRont to the insurer

\
5v "•l'^'''''^

every\f5i^t which ihows the nature and extedt of the risk' a^d

^!uK "l!
^""'''"^

'n T^'^^'^n °f J*, o^ affect the rate of pren,ium.''-a'c.

/ ,- rf, "''^j "'•''4
f
«'olarcs tLt such fraudul<tnt concealment renders/the

/ contract n^ll The p^aUiffscci to have felt the force of this, for he attoLt-
ed to provfe that he wasU ignora^^t and careless a man of business as n/t toiDow one Insurance Con^pUy frok another. He evidently does not beliJe in
he maxnn \' ,gnorantiaMs neniinVm cxcusat." The defendants contenJthat.
taking .he pln.nt.rs own Usion of his conduct, it is charaoterised by sucijgross

pre«.impHvi; ^f frapd, and (i^di/tinguishablo from Jt, even although therJ may
possibly have Wn no intent o»( on his part, wilfully to deceive. See Polbier
Depot iVTo. 23.1/ " If a mat^ri/d misrepresentation be m:ide, although it bL not
an.bodj«l in

f^ contract, i^ /is considered as a constructive or legal fraJi, al-
«o,.gh Jt be/maye without jny intention to deceive, but merelv through carLless-
nes., mistn^e, or ignorance; f.,r if a party be actually deceived'by a misrepiient-
aht)n, tl.ci,ract.c^l result ij^ the same, whether it w«re a wilful fraud or U?'->Vory rt„ Contnicts. Noi ^6. « AH the authorities concerning matters of Lu-
ranee e/npur m tl,e posi^U that, if the concealment is m.terial, it will aloid-
tbo poUcy notwithstanding/the assured did not intend to commit any fraud A
oonco:^„.ent whieh is ortiy the effect of accident, inadvertence or mistakl is
equaly fatal to the (iontr^et as if it Were designed."_Aagell on Insutemce, lo. .
175/ Pothier, Assurance, No. 196. The alleged contract upon w^^eh plain-
titt Proceeds was made by error, and therefore null._C. C, Nos. 991 992 It is
ftiriher to be remarked that the printed inst^ructions furnished to Mr'pelton in
common with other agents of defendants, provide "that applications 'for
hysuraneos on property where steam is used for propelling machinery must be
approved by the Chief Office at Montreal before the Company will be liable for
loss or dan^ge," and thus Mr. Felton, in accepting this risk, was not merely
exceeding the limits of l^is territory, but was acting in excess of his powers and

'

Ml dir^ violatio!! of his instructions. The conditions recited in the second plea
rtf defendants are proved to be the ordinary conditions of all p6lici,s issued by
the defendants, and are some of the conditions referred to in the interim receipt
» the conditions of the Company's policies." The plaintiff never, previousV
liie coftimencement of this suit, gave the defendants any notice in writing of tJ
Joss or dama^ iBustained by him by reason of the fire, nor has he given them
any account of.lBss, and he has sued prior to^hc expiration of 60 days. It is
obvious that his action is premature. The con..V/<fra„^, of the judges in review
ar^ well founded, and the defendanU are at a loas to understand how the Court
fcelow, m the first instance, could have come to the conclusion ttat, in the event
rt-

,
no policy being issued, the plaintiff was not obliged to comply with the oon-

thtiona usaally endorsed on the policies of thoCompariY." when the receipt npnn
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pwy.

which plaintiff proceeds, and ^hicl^ is Uie wlU evidence of contract betweon the O-a^iT^
parties, statCB, in express tci^s, th^t the insurance thereby effected is "

Subject ^^-
to the conditions of the Compkny's! policies.". The .plaintiff never applied fur a iSu'r^SjA^,copy of he conditions J had h^ doi^c so the case might' have been different It is

""'
well settled that the performaBJoe e^ this and similar requirements is a oontoion
precedent to the payment of aAy l^ss -Angell on Ipsurance, Nos. 224-227 2
Greenleaf on Evidence, No. 4d6; Scott vs. The Phoenix Insurance Co, ia '.p.
peal, Stuart s Rep. p. 364. In lUine vs. The Equitable Insurance Co. of LoTdon 6 Jurist, p. 89, it was heldUkt the furnishing of a certificate, a. requi«d
by the condition of a policy of iUrance, of three respectable persons, that they

compiance with which the assured cannot recover. In Western Insurance Co.Ts AtweH, 2 Junst, p. 181, itw^s held that the condition usually endorsed oapohe.es of insurance respecting double i^urance is binding in law, and that it.performance will not be held to b^ waived by the Company, if tieir agent o««^ng n^j^^ified of such double bsu^nce after the fire, mak^' no specififljr
tion to the claim of the assured on tVt ground.

Inslt;il!!n'*""'^i'?;^"""'"V^P'^^ TheEquiublePirt

can anthl?'"^"^'
^-^ SF'' ^"f* ^"'^»'' ^^'^' P' ^*'' Some Ameri-

theclaim of ^the insured is a waiver! of any imperfection in tUe preliminarypr^f and notices, but these oases do jnot appear to be in accordance with the

t^Ln^ f.^'^'ir '''''
^"''r' *"** '"'' «"»'-<» i" *e case rf

^rr"" r,
^"""'*''' ''*^ -^H »»^ ''«»««Jopted by the Court. In any

^

M« hey^ly refer to cases where th^ proof is iaformal or imperfect, not where.

L hT7a 7-
"^''1'^

"^""f
"^ P"^*"- Supposing the doctrine to be

Z 'i/°"'l"«» J"«*' y »he appell/nt iu bringing the acfion at the time he

b^Ll?" r*""uf \°' 'T'"
*""' ""'"8 °» "" ''ligation six month,before the amount payable thereunder became due, to,say thlt the debtor had

it a Tnv V '"'';^'* ''*^""'^'*^ '^^ the obligaUon, and would no pay

VLZ r> '^'l^
««""»'*•» -fft«<J on the policy, that nosuit or action,U

complete bar to nny such suit instituted after the lapse of that>rm-cirn,«
vs. Liverpool and London Insurance Company. 14 Ju^^It. p. 256

Brooks in reply :-The authorities cited in the opening anticipated the ««--mente of respondents' counsel. Hitfauthorities, with reference to the neeSof eompJ„ng with terms endorsed en policies, have reference to casee^Jw
policies have ,«,ued He adduces no authority to eontievert th<«c^ ZJchso clearly esUblish the position that where a company wholly tZ^Tlil
L"Sh?hrthTrTTr"«' "« "^' binLg'°%ri*:ia: to

ZlZt U f fr'^'^'"«"* °f * """t^'^J ^"ot whether fraudulently or inad-

-Cn th i*^ \ •"" T*»'" "- P-^'^'O" i° »»•« ««e becau*, he h»i Zshewn th«t the fact was material. Tlpwapn why the Head Office deeUnedZinsurance when it was applied for thrcj^bson waa. «. Hn^
**'**"""*'•*«'•

-there warao engioe iki the |,ijj|]|gjgg-~*iii5r^vr.~—
-~^-^=»^-—

4'

I

the second ease Feiton informed bimrf

V
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•oMwia ihw, Md the fixed rote of premittm. It woi not a personal objeotioa. The

•tSflMhironatoreor the risk woaUken into consideration in both oases, and there was no

"EliSSciS ooneealment of any materiaUftct which could reasonably influence the Compaoy
***''

10 accept or decline the risk.

The judgment in qppeal maintained in all particulars the judgment of the

Superior Court at Sherbrooke and reversed that in review, It was pronounced

as follows:—

fiADaiiKT, J.—On the 5th of October, 1870, the appellant applied to the

"^^--^,ggpondents' agent at Sherbrooke for insurance upon his property for $2,000,

and Mr. Felton, the agent, after examination of the iSremises, accepted the

~
Hisurance, and gave the respondents the usual interim receipt for the premiam

poid of 176, and upon the co^itions therein stated. (The receipt is given

in 16 Jurist, 298.) )
'

, ^. .

The agent transmitted theapj^ication to the TJead OflBcc at Montreal, which

H is alleged wa^^eceivftd there on Saturday, the 8th day of October, and

refused there on the 10th-, when the refusal was posted at Montreal and received

at Sherbrooke about noon of the 11th. In the meantime the subject of the

insurance had been destroyed by fire, at miclnight of 10-11, or about oneo'olook

in the motping of the 11th, and on the same day the agent informed the Head

^;. Office at Montreal of the loss, and promptly received from head agent the follow-

" ine reply

:

'
. "Montreal, 12th October, 1870.

'*E. P. Felton, Esq.

" Dear Sib,—I am astonished at the tenor ofyour note, which is this moment

••at hiindv 1 mnnnt\onceive (h'lt you Knot token the Ritk re/erred to at det-

'• 6rf)yfrf tcl^ile the nppUration was before «« unaccept^. I did not direct you

<^to take this tannery or any tannery in particular in my letter of 20th August,

"•to which you have referred, because you had not at tfiat time given the name

"of the person or any de.scription of"the property. Your letter and application,

"dated the 5th, reached this on Saturday and was rcpfied to on Monday, stating

" that for several reasons we duelincd the Bisk. / tfo hope you have not com-

" mitted yourself or the CompanyM this matter, and further that you will not

" do so.
, ,

^^'
It is nbt customary for our i^nts to take hazardous risks ^fore submitting

"the application to us.

" Yours truly,

' '

.

" Wm. Hobbs"

At ihe time of the fire the appellant was also insured in the North British for

$1,000, and immediately upon being notified of the accident, agents from the

North British and the Lancashire visited the place of the fire, and after inquiry

Mtimated the total loss at $2,500, and they considered that that loss should be

shared by each company in the proportion of one-third for the North British

»nd two-thirds for the Lancashire. The forber paid th6ir share of the loss, JJie

fetter refused, and the action followed based upon the receipt for recovery of the

sBaranoe money. The respondents pleaded that Felton's agency at Sherbrooke

loffl^jmd did not extend beyond Cookahire, the place of the fire. The
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CQUliT OF QUEEN'S BENCH, 1873.

TTT
•Tidonoe pit^TM that th« agenoj wm/ not«m restriot«d, and that the Oompany OpPfT'i"

hav* rMogoised his aoU for inaaraiiott mora beyond Sherbrooke than Cookahira, I^m f iMf *'
and indeed apon hii application to know their terms for tbia rery property at "^P*^
Oookshire, so mentioned m Felton'a letter of application, they gaTehim their

^^""^'^^

terms for insuranoe, and the respondents' witness, Hobbs^ proves that Feltoa^s
ageney allowed him to submit ri>lf»t a considerable disUnoe from SherbftxAe. • '

Gooksbira is 18 miles distant. The second plea is the appellant's praTious
application in August for insuranoe on same property, antfWr giving the local
l^gent, Hobson, the Company's terms,^ the application was then declined. This
was nearly two months before the interim insurance with Mr. Felton, and there
fis no fact proved indicating fraud by the appeUant, whilst it is manifest that his

/ not intimating to Mr. Peltdn his previous application and its rejection is not a
ooncealment of a fact material to the risk. It is proved that the appeUant was
^n ignorant and not a business man, and, in fact, this insurance was not so noch
Mfeoted by himself as through a person of mora experience than himself Mr.
*fixon, bis creditor. The plea of insufficient agency cannot hold, because i^ents
for Insurance offices are not otherwise considered in law than those for ether
eommeroial parties, and their a^ts, allowed by their principals, cannot be set aside
upon the arbitrary refusal of the principal td carry them out. The second plea k
unfounded

;
the personal ooncealment alleged of his previous applioaUon is not,

the wrongful ooneeolment of a fact which influenced the risk, because tlie
Company's terms for the risk settled^y themselves were adopted, and in such
case the Insurance Company had n? right arbitrarily to rafuse it frommerely per-
sonal unnamed motives against the appellant. The third plea is that appellant
did not comply with the condiUons of the Company's policies as to noUce of Iobs
and other preliminary formalities as to preliminary proof of loss. The proof of
the loss was ,clearly esUblished by the two agents who settled the figure. But
the Company cannot rea^nably complain that appellant did not fulfil their con-
ditions on the policy, because they would not recognise any oontnct between
them and the appellant, and never furnished him with their poUoy. Hobbe, the
witness, says, I have no reason to believe thst plaintiff knew what was oontsinefl
in our policies

; we never sent him one. No other fraud is alleged agaiMt
appellant except the alleged concealment. Assuming, then, that there is ao
fraud, it seems pbin enough that the third pk» cannot hold. AngeO oa
Insurance, § 244, says, good faith and fair dealing are of the very esMnoe of the
eontraot of insurance, and hence an answer from insurers that,they would not
settle the elaim in any way is a waiver of any imperfboUon in the preUminaiy
prooft. So ilso notioe that the Company decline the payment of the loss—not
answerable—held to be unequivocal notification to plaintiff that his oUims tot
indemnity would not be adjusted by the Company, and by neoessary implica-
tion gives him to andeftUnd that all furtiier offers of preliminary proof ireoM
be useless, a waiver in fact. So again at No. 246 the ground was Uut no
obligation to insure the Iom was ever entered into by the Company, the oontraot/
being incomplete at the time loss oocnrred. On Uiis ground they reflue to issao/
the poHey which would have imposed upon assured a striot complianoe with i^
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••orfwln
ud̂ Dicnt bctwoon tho iosured and their a-ont TK««K! -.' ^

^^

judgment for two-tl.irds of $2 500 thn wl,n « i

'^P*"'""' ""»»«"«<> to hold hia

The following is the recorded j^dgmoiit •—

ii8l.0Urt. (Uo UoaoraU„ Mr. Jusiict m8;,1 diMinlin-

)

Simborn d- Brooks )

'
' Judgment reversed.

<S. »F. Z^om«M, '

I
for apiiellaut.

<?. //. Borhse, for re*pondent*i

(J.K.)
.

1

GOURDE CIRCUIT, 1873.

,
MURRAV BAY, 9 DECEHBRE, 1873.

" ' ^<""<"» Taschereau, H. E, J, -^

Couftirier vs. Sratsarcleial. *

'T«^rrS'rr^tf' "" "'^"' " "f »--«^. pour >exp.oU.«on Uua mou...

tiix-iDfime« m.7,I?/
'««* P«<^^P«ed.' C<,tt,me de rtison, il ne font pas oela

rz^:rrdirnarnsr-^^ ^ -^ "•""•^-' ^* ^--^^-- '^

•nttr^otW *"" "•*"?"* '"J**" * ^"« «»'^^"''^. •» Pr^te-dent quo I. ««i6ttf

'.r



1 d'un moulla

COUfi DE CIRCUIT, ld78.

\

•trndnm II. ne peuveat pr<5tendre que oetto fabrication e«t aoocLrc A

.pportont 4 leur moul.n de« billot- pour lea faire scicr, et oo, dans urbld"

jumdiofon do leurs tnbunau, de wmmerce. '« On no pourr,it rofusor dorfputcr oo.„n.croi«le
1^ration d'un ontropronour do blatJ^e 100," raton fil. la i„.„o ou lo coton (ju'on lui conficrait duns oetto vuo liZ ZT^

«^jno -un ^tablisaomont do foulon. do biaachisseur, qui «,oivont lltfft"oules toilesdo oeux qui los lour oonficnt pourles prLrcr ou Icabranohir^Pardessuo, Droit Commoroial, No. 35. V \
*""''

On Toif, au Journal di, palais. 1847, «n arrfit do la Cou* do Pari«, du> avril

IJnr.' "'""^^rrrf ''"""'"'«•'" '" oonstruotiond'uno villasaLirodestine A recovoir dee malades qui doi,%.t y etro trait^sp^le n>n'au4ihZ2una sooidtd commoroialo. v ^^ "agoojismo est

La preuvo du demandcur est oompleto par les admissions dl BrasLird, I'unVd^fondoun,, entondu oommo t4n.oin dans la oanso: un iis«,oi^ lio »es c^aTj^
fiRn frrr ^ "'"""'' •^^ ^aguiro ... Soott, on .ppcl, (7 L.cM
temps 6tabli cette jurisprudence.

"^
"

*^ ^^ \

Jugement contw ley d6fondeur« conjointemont ct solidairemo»t. \J. I'errault, pour loMomaudeur. ^ \

'

-P. X /Venfrte, pou^ les d^fendeurs.
\

'.4-

(J.K.)

COUJl DE CIRCUIT, 1873.

MOXTREAL, 10 DEOEMBRB, 1873.

Coram BxBTtajBLOT, J.

No. 7216
• \

J^ord vs. Bazinet et al
;

et Bazinet et al, Oppoiantt, \

wnda parle tnbanJ,.arle aerment d«Jemandear, le dunovembn. dkmik
et eirt ooDtre oe jogemeot que let .dtfendeuw m abnt i»urTa.Sr oppoUtks
iDvoqotnt les arti. 91 et 484 da C. P. 0.

I«««^« I»r oppo^tN«

i;odedei'rocMawlSvik
; qne eet trtiele 4t»xt le eeol qm permit aa demandW

.-f#
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10 COUR DE CIRCUIT. 1878.

1*11 do prendre jugemont sur rod profro t<Siuoignnp:e ot qu'il leur <^toit|oiBiblo4 so
irtii. pourvoir oontro oo jugomont^ pur voie d'opponition, on .vortu do I'arl 484.

fie demandour a r<$pondu i, octto opposition par uno simplo inotl>n, alldgiiaot
lue 00 jugement a *'6 rendu par lo tribunal, Cour tonaiito, et non pSr le greffior,
tu groffede laCoOr; qu'il n'. 6t4 rondu en vortu d'auouno dca dinpoiiitiona
dosartioles 89, 90,91 et 92 du Codo do Procdduro Civile ot no pent fl.ro ftttaqud
par opposition en vortu do I'art. 484, et demandant quo I'opposition f&t d<$olar<$o
irr<5j?ulidre ot ill<«gale et rojet^o du doiwior avoo ddjiona.

Robiilonx, pour Ich opposanta, lonl do la pr^Jnentution de cctto motion, fit vnloir
do noknbreuz arguments on favour ie I'opposition ; il appuya surtout d'une
monidre toute particuliiro sur le pttJtendu fait, quo le demandcu^ n^uv.iit pu
obtenir jugement sur son propro scrment^qu'eu vcrtu do I'art. 91 du Code de
Procedure Civile

;
cot artiolo c'tant d'apri.i sos pr«5tontions, le seul qui i)o.rmei un tel

prooJJ^. II invoqua aussfja jurisprudence du tribunal et cita d I'uppui de son
opposition, deu» jugcments, dont I'un rendu !o 7 novembro, 1872, dans la
oause de Gauthier w^ Allard, ot I'nutro en date du IS Mars, 1873, dnns la

j

cause de V^wau ra.^auprd, et termina son argumentation en soulevant une
•bjection contro lo mode employ^ par lo demandeur pour attaquor I'opposition
prdtcndant, que la voio de la motion nl^tuit pasoolle qui aurait du 6lro adoptee

:

p oonsura le proctfdd, cpmme irr^gulier, mais n^en^indiqua aucnn autre.
D'Amour, pour le domnndeur, en rdplique, 4it que les arts. 91 et 484 invoqu«$8

par son adiTersairo n'ont aucune application aux caiisos jugtfes par le tribunal
mats sculement il cellos oi, jugement a «>^ >cndti >ar le greffier do la Cour'
d fit remarquer qu'avant I'eKistence du CfldodePriJSdduTo Civile, I. pratique cons'
tante de la Cour de Circuit, avait Hi dc perilicttre aux domandeurs, en nem.
blables causes, de prouver l^ur demandes pal* leur propre sf^rment, et quo rien .

dans le codo n'indiquait aucun ohangertent A cot egard. ^

Per Curiam .-Le jugement dont il s'agit, a ^td rendu par le tribuLl, sur le
•crment du Demandeur, et jo no crois pas qu'il puisse etre attaqii*Wune oppo-
Jition A jugement. La scule manidre do I'utteindre, serait peut-etr^ Requfite
Oiyile, s il so rencontre dans I'oblention de ce jugement, quelqu'un^o des causes
qui penvent donncr lieu 4 ce procddd.

Quoiqu'il en soit, Imposition 4 jugement, no pout s'appliquer au eas aotuel
les «rt». 91 et 484 du C. P. Q. invoquds par les opposants, n'.yJnt rapport qu'.ux
jugemenf rendus par le greffier au greffo du tribunal, et non A ccnx rendus par
le tnbunal lui-mfime. II y a plus de cinqunnte ans que la Cou'r de Cirouit rend
de. jugements sur le serment des domandeurs. Je orois 1« jurisprudence
depais «»et longtemps Stabile sur c^ point, et no suis dispose, pour ma par k r
.pporter .ucun changement, a moins qu'on ne me ^ite «n article du ood^ qui
dffende an tribunal de milvreoette pratique, i

Pour ee qui est du proc«d4 employ<5 par le demandeur p«ar attaquor I'oppo-
ition, je ie orois parfaitement admissible et trds usit^ eo pareil oas
la Cour prit cependant W motion du demandeur en d4mr4 et le 10 d<$oem/re, 1873, rendit son jugenept pir lequel eUe aooorda eett6>otion

»^
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Jiobidoux, poir leu oppoaaots.

D'Amour «(• />«-nu, fiURant motion.

(J. o. D,;

4Mk

. f-
.

n

Motion aooord^u.

Lor4

B«iiMr«tal.

MIJPEUIOK COUllT, 1874.

MONTREAL, .IUt JANUAIIV, lrt74.

r»rrtm Torrance, J.

No. 72.

ICIIintt p. S/i Julien As qualit<5

;

\ I

'S'^ lAw/icn ^ qual., opposant.

«ufr„\?''r'''~?u
P'»'»»'ff «'>'»""»S judgment ag.ioBt the defendant took

2 JrT '""
J^^ wassuapcnded for a time, on payments being made by

1 S:tLr™^ '"?P-^ «>y «P-y of the time for which h J

jane, 1873, at 11 a.m., being the return day of the writ. The defendant

»wnnd that the proceedings under the writ having been Buspcnded the plain,tiff could not further proceed without the issue of a new writ
^

Another ground waii also invoked, *ut not proved, that jiaymenU had been

to the defendant. Of this last ground there is no p«H»f, «>d the rel^nin^g«.und «,, « to the validity of a writ executed on the day rf Us retJT tJJ

Z1^.X orTe 'writ"

'•'^ '"•' ^"^ " ^ -"^•' -'^-«'' *-•* ^-^-^
n n D J ^

Opposition dismissed.
4/. V. Sondjf, for opposant.

<7(««Mfy <fc /,a<»s<?, for plaintiff. f
<'• K.)

n J

'JS

K>'^fe£[|*i
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la COUR DK CIRCUIT, 1873.

C'OUR DK CIKOUIT, 1873. ^
>!JRBAY BAY, T JUIN, 1173.

(^omm H. K. TARtllBRlAO, J.

-l/i7/«r VI. Ikmeule.

"""""^zx i-.^j;::'""'"
""' "•"• '^"'^ "• ''^'^' ••'•'* * -" "'""" * "«""- •••«>'•»

TAiOBRRiAif. H. K., J; : Lo *)m«iiJeur .IIA^uo, par •• ddoluttllon, que par
•.cto d«bll««U*.n, pr^H^ lo 8 .Mai. 1863, lo <16f«n.lour rooonout lui devoir I.•ommo de X22.,10.»,p,^r „ut«.,t prflt,5 di^ avuut la pa.«.tio.. du dit «ot«, ot o'ea»mtCHommo nvco lea .<rt^,<}i« gopuia 18G;j, ,,^'i| rcclan.c du difcndcur par la

.. Kr ^t^'"'''";'
^"' "^P"""' '^''

=
" '^ » ^^'"'. '^*^'. '»""1"« J'«i co-onti oette

obligation.
J 6t«ii. mincur

;
j'ai oK5 l<iH<( en conwhtunt octte obligation je n'al

''jamaii touo»,6 auouno panic de TurKci.t porte uu dit.aote; je n'^ia paa
.8«atd au dit note tol quo voulu par 1« |«i ; en c«n.6r,uonoe je deoiande 4L
relev<5 de la due obliKution, fit A co quo lo dit acto aoit ddelard nul. ot I'action" renvoy^o avcc diponf."

.
.

wu

. Lo d(5fcndour a itabli qu'ii <St,.lt n.incur, lo 8 Mai, IStiS, lor. du dir aote
a obligation, lliaian'a pas fait d'uutro preuvc,

liO douiandcur u'a fait auoutie preuvo. ^ J'

Le denmndeur di. .• " le dofendeur a plaids l,<.ion, e'dtait H lui i la prou/er

:

^

lo ftit seal qu il dta.t mincur, lor.quH a con.enti ccttcobligatlon en ma fawur.

^
D est pa6 auffiHant pourronvoyer laetion

: I'obligation consentie parun mineur
n oat paa Dulle de ploin droit: le luineur no peut fltre reatitu<5 que .'il a M
l^««: minor real.tuitur non tanquam minor, sod tanquam teaua; or.le

^^

d^ftndeur n ayant paa prouv< qu'il a 6t4 l&d. je dois avoir jugement ooitre

. A oela, le dofendeur rdpond
:

•' Jo n'avaia paa a prouver W«on ; la loi U pr*.

^^

.umeea ma favour
;
e'dUit au demandeur a prouver que oet argent m'.profit*

^

et a tourn<J & men .vantage, et n'ayant paa fait oette preuve, il ne pent ricou-
vrer de moi oette aomme, et son action doit fitre ronvoy^e."
C'^st 14, la oause telle quo souuiise k la oour. I ^'

Voyona quels aont lea artioloa de notre code qui se rattaohent \ la queatwBLe premier eat I'artiole 290

:

^

Le Beoo«4 ** •'"rtiole 984

:

.
"Quatre ohoaoa aont niJceasairea pour la validity d'unoontrat: des pwUea
.ytnt la capaciKJ l<Sgale do contractor

; leur coD«entem«nt donnd Wgalemenl •

/ Et I'artiole 986 : 1 , '

'

-vSont incapable, de contradter, leH i^ineir. danale. cas et wiivant le»diapo«." UODB cont^uea duns oe code." ^ '

u»|iw«

1

%•

'*

1 '
,-

.
-;—:• " s '-'

X - 1
, ,

.:':'-' vr

-'

.

r-

V
'

•

. .
-'

. ^t.Mi'ii-' »< . } 1 1 ,
^

\
•* -, 't > J«



>;,»f»-K5P'^^ai<|^ f^^iJBy'^ *

COUR DE CIRCUIT, 1873. 18

pronver I'emplot

J-

I/trtiole 1002 dil :
" La •inipio Miiioii est uao oa«iM «1« nullitA, «a hfwt du

" mineur nnn ^manoipA, oonin tnut^i tmpiom d'Mtei lomqu'il n'ont pai ^mIhU
" de Mon tuteur, et luraqu'il I'cal, oontro toutos eRpuocs d'uotM aulrai que oeut
•« d'tdmlnlslrtlion "

En pnrlontdo co doriiior nrtlolc, Ion codiAuHtoun diiieDt doni leurnpport, toI,

1, poKO 1.} :

" Cet artiolD poao In ti>g\e g*n«roI qnonl a IVffet do lu Idnion den luinoun : il

" dlffJrc d« I'artiok 1306 du code frani^niM nur ni(>mo tujet. Ce dernier artiol*

'• donno lieu A uno Tiiri<^'d d'inU)rpr<«»ation»t dont le<i oofumentatoum ho aont oidds
" pour aoutenir doa opinions trisH divorRonUw. II n'ont KU*ro ntScenkaire do dir«
•' que lea oonimiflaairoa ont tdeli^ dMvitor l'onibi)(ult6 d'ciproaniona qui a CMf6
" tant do diaoumion, ct il^ croient aroir rendu en tcrmea aon ^quivoqiiei la r*gle
" qui pr<$vaut dana notro droU."

• J'avouo qu'il uie acmble oopondant quo noire arliclo n'cat paa trt^x-lueidc.

Lea commontotoura a'uooordont ik diro que I'lirtiolfl 1305, et oeui qui a'y rat-

tuolicnt du eode Napoldon, soot trt^s obHcuroa, ct nialgr<^ co qu'on diacnt noa
codifioateura lea artioiea corrcapondanta do notro oodo ne me aemblent gudre
plua olaira. Mais oonime ils ooua aont donn^a oomme loi pr^-exiatante, noya
avona Tavantage d'avoir pour noua guidcr iitt 1 1 queation loa eommentateura
Boua la Coutumo do I'uriK, et la juriaprudenoo aoua I'ahoien droit franfoia, en
mtvae tempa quo dca oommcntatculra aoua le code NapoMon.

Je n'ai paa ii troiter ici, dana toqto aon dtendu, la queation do la capacity et

de {'inoapaoiKi dea mineura. II a'a^it, dana la pr^nte oauae, d'un prdt d'argent

fait ik tin niineur,'ot voici toifte la qucati({|)i : Eat-ce A oolui qui a prdtd & un
tuinour it, prouver que I'argont a profit* A <Jo mineur pour reoouvrer contre lui,

on bien eat-oe au mineur h prouver qu'il a 6ti \6n6 pour faire renvoyer I'aotion ?

Jo n'hdaite paa i. diro que c'eat au demandour A prouver i'emploi utile do
I'argent.

Soua le droit romain, comme aous la Coutumo do Paria, et aoua le code Napo-
Won, le prfit fait A un mineur a toujoura 6t6 mal vu. lie S^natus^onaalto
Mac^donion, ct diffifSrcnta arrfita dea Ooura et dea Parlcmenta de Franee out
ddfendn expreaa^ment do prCter aux mineura et aux fila de famille, et Lallier, loni

dea conr(grenoe8 aur le Code Napoleon, appeliit le pr£t A un mineur " oe ll^aa de
rinexp^rienoe."

La loi pr^anme en pfireil eas, 1q. Que oelni qui prAte eonnait I'^ut de la per-

Bonne qui oontraote aveo lui ; 2o Que le mineur eat trop irr^fl^hi et a trop peu
d'exp^rieno9 pour employer utilement aon argent ; 3o Que oeloi qui pr|^ A un
minepr, contrairement au vceu de la loi, aana eziger que oeldi-oi soit Wri^t<$ de
son tuteur, encourage le vice, la d^baucbe et la prodigtiit*, on bien velt^fiter
4e la faibleaae de BCD' emprunteur pour cxiger dea inttfrdta iunir|ii(«s et«|'anieoer

JiBaniipe.

Oependant la loi ne refuae paa entidrement an prSteur toat reeonn. Si le
nineur a profits de oet emprunt, la rdgle d'^fuiti oatnroUe, qui veut que per-
sonne ne s'earioIuaBe abx d^pena d'antmi, prtfvaat to^jonrs, et permet an pi«tear
de reooofrer, maia oenlement poaq antant que le minear a profits de I'emprant
«lqmttHH$ loeupUtior/eeit. Et tfeat au pr<t«ur4 proove gMofeww miiwr

Mllltf

-,^•1

tPi.
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(ri-pr..,.,p„„ «.n p.p!l|,
"" • '"""' '"*•" > P" !• toll

W d. ,.l„ e«l..
"•'""•"' <»/"««.. ,»., .„„ ,,.pi|,._.. ^( ,,„^

«.. J. «, ».,„.™, (.
""33"; " "' «'"'-'5«" .t .lor. K.I.,.„r,iVV

Ut par Im articles 1009 «t lOli i^n„.~. m i ,

i«.«.e«bl., .t aura 1'in^.lbl ^"J^T^ T"!
"'""

""f
" ''''"• '•"•'^ «>»

r.rticI.1010denotrecJrquiJtJ^^^^^^^ *" J"'^"'- «» "^ni

-Mime: il/.W,«Zw^ "r" • """•^ •* q»«'-'*PP"q«ilt U
Vida Mealrf, Mmori«, oh. 24, page 603. 4I06H»^' ^^n. lo reoueil do. .rr«t. do Lo«|, I.u„ M.. oh. 19 ^MKmAlk.
Qawd un mmeur Tend mhi Immouble par oootrat .n^! , ,

mw

^
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r«4ilo.bk flonlr. U» obiigsiioM,|a-U • IMIm poar mm •iiKM .t A no •vtottgw;• MNrto qa* •ll '«« obli(4 pour oImm, qai *U «t4 tnploj^ i J^ fMMmiioa
4«M bi«n*, quoiqu'il prouTit m minority, il n« peul «trt rwUtuf bmU | fiial
qM la pv(i« Ml?«rM prouv« qua im rtm tt utiUkitm yiu MriwN ml."

FarrMrt, Unod Ooatonior, 3«i«. fol., tar art. 239, No. 34, dil: " To«t laiMtff
Mt raalitnabla oonln l«a pnimaaaaaqu'ira fkiUaailaaobllgatlonaq.'lI tcmtrMUtot
P**"!!*^* '^"g'n*, * moine qua la oNanolar na prouva qu% la rolnaur la einplnji

[taUm mtam «< yiMj/muj varaum nt, at quoi(|i^ It mum du ftH
er4anoi«» ail Una Juatilor da Tainplol."

^

^^ .-.- „ JianK*. »ol. 1, p. 496: <• Qukod la mioaar m p|aiRt i'^tn
l*W*t •• A lui A- juatiUar la l6.ion f II fkoi diaUnKuar : quaad laa aetaa oontr*
laaqueb il dananda d'ltn raaUtuA outM fkiU dana laa formca, oomma . il a'«at
oblJ/?< ^tant aa»ial4 da aon t|itaar oa cQralaur, »i aaa imnlbubloa ont M4 vandwiK avla do paraota liomologu<! en juatloa, o'aat A lui A juatiller la l<Sa26n dont » w
plaint, paroaqu'an oa oaa, elle uaat p.ia pr««um6o; maia ail a'eat oblij-A aana Air*
aaaiat^ da tutaur ni da ourutaur, a'tl • ftnda, M4a4 oa bjpoU>d<|u<S aca iaim«i.
blea aana avla do paronta oa autoriuS da Juatioa, an oacaa.o'aat au onSanoiw q«i ft
pr6lA, ou A raoqu<Jrour qui a aehottf di) lai, A prourar qua lea danien qui Juf
ODt 4U baillda oikt tounid A aon profit."

Et Rouaaaau da Laconibe, Rooueil da Joriaprudonoc, Varbo Hcatitution, aaot
II, dit

:
" p« nieme en oaa d'emprunt fait par la n^ooar, a'aat A oelai qui a pr«tA

A juaUBer do I'oniploi util<^."

ParriAra, P.rfalt NoUire, toI. Ur, p. 201 :
" II n> . dono p.. da aftret* A

pr«ler A un fil, do f.a,ui. .urtoul quand il ait ndnaar : an iai cobtrat peut fttr*
for ais^inant annuU at oaaa«, ai oo n'cst qua la pr«t tat fuit p^yur rutilJt^ da
mioaar oomme pour aubvenir A aaa alinicnta, et o'eat oa qu'U faut eiprimar dana
I acta poor U »arot<S du orfanoier, qui doit vciUcr A bion atipolor I'emploi;
cor *,«, « c„ c'»t A /«» d prouverque h prlt a toumi d tutilitd du mintur."

rtii6t da la Jannda, ^ol. 2, p. 336, trait« la qaaatlon dana la ni«o>a aana.
^mat, LolaCifilaa, toI. lar., IIt. 4, Utr. 6, aoot. 2, par. 17 ; " Ce n'aatpM uaes

poaii^aBipAjhar U reaUtution dun minaur obliges p«r an prlt qu'U alt aflbo-
Uva^aot rcfa la aomme pritf maia faut do plua qu'il an ait fait an emploi

JJjjt;
— ^^ «'»' q»' P'^te doit eonnaitre U condition da aon dAbitaar, a'il^t*%^ar ou minaor. at le aaohant minaur il • dfi prendre loin 4a I'amAloi dea

dMiiir8,ij«i'il Toulait lui pr«t«r."
_^ i

Maile, i)e8 Minorite, oli. 24, Noa. BQ et 61, page 538.
" Qaaod I'argwit que le mioeur a re^u Aprfit eat toam4 A aon profit, et a 4t«

par ezemple, employ* a> paiemant de aea detteo, il n'j »^ Ueu A U iMoidoD •

k mineur demeor. oblig^ A wndre la pr«t, p«oe,ae aon obligation ne rient p..
tont de aon oonaent«w«ot .]ua jiu profit qu'U a fait.'. ...Qoand le mIneoiNi
empront4 de l'«igent poar.wnitrat TobnUire, aapi avU de iMieoi, ni d<cret d«
Juge, o'eat au or^ncier A prouvor que IVgMt a lourn< ao profit da mineor

Vide le m«me, ch. 24, No. 6, et au»i page 819 arr«t cit< de J560.
bin, Anjljae du drwt Frao9oiB,'p 270, 879.

II ^^!Za"".
^

**T"*^"'
P"** «»• -^ = (da-prltde oon«,»pUon, No 21)U ut <»ident qy le ooptrat de prlt de conioropdon. de mime gna
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t*«ill{Bli>,

pas propremcnt du nrCt aui loi,;.
'7;' P'"''.*^- ^f""* ««"« obligation ne nait

UourjoD Droit Coiumun de la FruDco, vol. 2 p 590 No ^^ <• Test rest tuab e contre Ip<i nrnm«. » u • '
^' "• ^^- '^° niineur

^de denier.. 1 2"
ns lue'H^ ' ''?"'''r'

'' '''"' "°'*''' P«^'"» """F""'
profit du niineuTc sTnt lu Z "" '"''"^° '»"'' '*'^ ^"'"'^^ *>»' t^""*^ «"

^en.^e.;tLert:u :r^^^^^^^ -^^^^^^ -«oa
tcl acte portc avec Uur^L^\

''''^^'-
f"

«ff«f,cessantcett§ justification

Bujdc Et Ic Pre'eittLL1/ T!
<» Accurso,.o'est aussi lea sentiment de

profit du nuneurl kt™-'^ - ^"' •*'**»"' '''' argeht atourad au

Et a la r^Jr^ltt rr ^ ?
' •« jurisprudence du Parlement."A»i a la page y77 du ni6me volume mioa^^nn iqo j * .

Claude Ilenris dit : " Au restrnor^f ' ""' "" "^^ '^ plaidoyer.,

ct^^ier dumineu>4 verifierI'emnK % '"" "'^''
*''""S«''* '«

1657, qui!', aiWjugr
°**" "** *"'**"«' ^"^ ^4 d^oembre,

NouTeau D^niiart, verbo Lesion, NoW • « En „n ™«» i
•

pr^sum* Idwi • «•«« A -- ^ "u, «o «<
.

An un mot, le mineor est tonjoora
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demaodor en oon«5qnence de obligation qu'il » pass^e avcc lui, quoinuo nullc h
prouvcr par t^Jmoios, quelo mincurafait un emploi utile de son argent, etqu'ainsi

I ?• ^uc ''r'"' r'*'"" '
**" "^P""^ '«"' °"'* "° '^^'^ P^^ otropermiH, parceque

la lot d^fond-antde proter de Targent «u mineur sans I'autoritiS de son tut7ur
celui qui ne lai88e pas do lo faire suit ontiireinent la foi du mineur, et ne doit'
etroaduiwa la preuve par tomoing, qui est un secours que la lai ne donne pas h^lurqu. a n.V^o sos dc5fo„scH. Outre qu'il y va do la sQrote du mine'ur que
Ion eiposerait par co moyen i uug mine dvidente par lo t^.uoig„a^e destdmoins
que Ion pourrait suborner; ainsi il estju.to d'obiijjer le crdancier 4 rapporfet
lu preuve par dent que le miuc-ur a profile et en.ploje utilemcnt non argent ea
uos cliosCs iicce8saire8."

a v«

Et Toullier, vol. IX, I^. 105, dit exuoten.ont la u.6,ue cI.o«e
Bo.leu,, vol. 2. page 437, sur article 457 dit :

" Lemprunt est unc voie d'autan^
plus iKSrilkuse qu die procure pour u« certain tcups 4 cdui qui ,'y en-^age lemoyen de ^o fa.re illusion sur son dtat de gerte, tout en le eonduisant a sa ruine
............Wonobstant les termcs de notre articlo, il est certain que le tiefaut
dautor«at.on ne priverait p.s Ic preteur de tout recours; oar nul nedoits'en-
nchir aux depens d'autrui

:
ni.is il y a cette difference entre I'emprunt autorisi '

et celui qui ne I'est pas, que le niincurcst toujours tenu du premier, san^dgard a
1
emplo. que le tutcur a fait des deniers : tandis qu'il u'est tenu du second que

jusqu a concurrence de la scnuic qui a rdellcnient tourne a son profit : guatenu,

Troplong, du Pret, No. 209 ^ " Passnns 4 la capacitd de remprunteur De
sages prdcautions ddfendent Tcmprunt au mineur, me.ne au mineur dmancipe.
De tous les coutrats, colui qui est lo plu, propre a surfrendre la faiblesse des
esptjts irrdfldch.., e'e..t Teniprunt. II est semd, de piou-e., de dangers, de
ddoeptions ;il prdcipiterait la mine des families et des m(i?a.s, si le ld«islateurne
s'dtait montrd vigilant. Lo tuteur lui-mfime ne pent empruutcr sans l'autori«a-
tiOD'du con.seil de famille."

VideEuvardc de Langlade, Rdpertoire, verbo huilil^, par. 1, 2, 4, et vcrbo
tuteUe,par. 9, Nos. 12. 13, 14.-Merlin, Rdpert. vo. Mineur, par. 1, No. 3.
Bonjean, des Actions, vol. 2, note au bas de la page 452. „ •

fiioo^iefProcddure, vol Avcu, No. 17.

ttinville, des iMinoritds, Vol. 2, No. lis : " ^ddfaut de rautoriaation du
de famille, I'emprunt qui aurait dtd cffectud se trouverait frame de nol-

le, en ce sens qu'il ne pourrait produire ancune action en favour /a pMStear
Ului-oi ne pourrait agir contre le mineur qui ne serait tena aa re^bonrsement
de la somme emprantde qne jusqu'a concurrence de oe dont iUanit profitd.
Dans ce cas, Paction k diriger centre le minear ne serait pas I'iction da pr«t

:

eliene serait fondde que sur le prinoipe que nul ne peat B'enrfohir aaz d^Spens
d autrni

:
ce serait & oelui qui a pretd & proaver que tout oa itartie de la somme,

pretde a profits au minear. .La aeule rdeeption de I'argent ^Te snffirait paa poor
laire presamer que le mineat u6t4 rendu plus riche."

Idem.Nos. 718, 747, 627, 21,221, 245. /
' -

tmseil

MUIw

DeiBMla.

^uoi riiiferdit pouraSoenoe, pourquoi le prodigue aont-iTs g<5n4ralement iuca-
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Wttet
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IVmeuIe

quo relative il neut ifUl.l.. j-

•

" I' 'ncapaoit^ du mineur n'est

Idem No iT I . T;V/ '^"^-"^ ''«i'^P-- qu'il a et<5 Ms^."

.........Cepe„d..e siWrunfav^; S^^^^^^^^ .

concurrence da profit qu'il *en auraitL " obl.g^jusqu'd^ ^
Idem, Nos. 530, 531, 740, 835.

«":

Warcadd, vol. 2, sur art 417 V,. 9cn • . ,.

- cession d'hypoth^ic quo 1' tuLur^' . ' T'-T' ^'' '»"' '" '*'"*« °" '»

rappor, i, ^u;i:;:r^:S;::::^=rT^^^^

veut queeelui dontCl frfI^ ? ?' ^^ '"'"* ^' S^*'"" ^'"ff"''*' <l«i

Solon, Nullit^s, vol. 1, Nos. 77 et sea
" " vol.2. No. 76.

Troplong, Priv. et Hyp : Nos. 487 a 493.

prgtenr ne^eit agir coTrltmin';; " "^^ '' »>•?«« eu d'autorisation. le

- profit, r,««rjr;^r;:;r; ^"""" '•-^ ^'^-^--^
• ^-^^

Idem, 2nd vol., p. 693. .

" ^eme vol., p. 301. .

Bemolombe Minorite, vol. ler, Nos. 728, 739, 812 i 826

a.ome.voJ^t^X^^'-^^'^^-^^^'^^M^-q*
V vol. 7, Nob. 621 A 684.

^'
Doranton, vol. 3, Nos. 698 A 696.

'
" ^'- 10»NoB.279etaeq.

Btfd«md«^u do! et de Ja fmude, vol. 1, Nos. 109 k 127

l>M*-«nfi le bilU «>..«.•* » .
"««•, Bar le doable motif d'niu

^^t?

A.
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d'autre part que le minour nc prouvernit pns, n'ull^gucrait memo pas que U
flomme & lai vors^e no lui a pns profit^e.' Que le mioeur n'a pas tl faire une
parcille preuve.; que o'est au prfiteur, au oontrairc, qu'inoombe pour fuire nioin-

teDirl'aote paw^ en minority, I'obligatic^n de prouvcr quo I'urgcnt prOt^ au profit

du mineur a profite A ce dernieh"

Cette decision est rapport<5« au 2iid Vol. do la Uevuo Legale, publieea Sorcl*

page 60.

La cause de Curtier u». Fillotior (ler vol. Rovuo Legale, p. 46,) cit^o par le

demandeur a I'iiudition die piir:iit certainemont <Cn sa favour. Maia je nepuis
acquiesccr u cette dt'cisioii; Je crofs gug.lc8 autorii^s que j'ai oitdcs etublissent
clairemcnt quo pour riJussir duns la prescnte cauBc, le demandeur devait all^-

gpur et prouvcr que lo cl«5fendcur a profit^ du prut qu'il lui a fiiit, Sans cette
preuve, le deCondcur ayant dfabli na miuoiitd. lors de I'eniprunt, Taction doit 6tre
rcnvoyfe avcc depens. . Action debout^e.

.7. PermuU, pour demandeur.

F. X. Fienetic, pour deCcn 'cur.

(J. K.)

I,,......

N«alt
n.

Cbarbjr et al.

,3?

"1

^ COUR DE REVISIQN, 1&72.

JlJO«.-l.

MONTREAL, 30 AVRIL 1872- -«?'

Corrm MaCKAT, J., ToRBANCE, J., BeAUDRT, J.

No. 1491.

./osepli, Nil nil; vs. Andri Charhy et al.

Quun ce«lon«ire d'une or6.nce. c«d«e apparemment par I'acte de tran.port pour bonneet valable consideration, peat pour«ulvr« le wcouvrament de la or«.noe aInMSquand meme par convention entre le oMant et le cewlonnalre non exprim*, » I'aote U m Awralt. quant i la perception de cette cr«ance. que le prooureur et mandatalra du cMafit-
a. Que dans lacauMactuelle, ledemamleurnepouvaltatrecondd^rimandatarMVDmwfur

que vl-i-rl. dea cManf. et devait 6tre con«ld<?r6 oe«iIonnalre virlUbte tLJ^^Zdtblteun {lo.d«fendenr«)et avoir saisine tls-i-vtod'eux.
^•"«««e vla-a-vU dea

Par acte du 25 f^vrier 1869, an certain nombredes creanoiers du d<5fendeur
Charby, tous indiquis a facte, d^lardrent qu'ils oonsentaient 4 tepir quitte oe
dernier moyennant le paiement de lOs. dans le lonis sur leurs or^ances, et lui don-
nirent de fait quittance et d^harge de leura or^inees moyennant lOs dans le*
louis, qu'ib transportdient de suite par le mSme acte au deinandeur, en ftipalaBt
que ce transport <Stait Mt pour valable consid4mtion,,^qv,n]»„Mi«itiieat le
demandeur dans tons lean droits centre Chtrby poar la/«5p6tition delears dites
cr^anoes ainsi r^duites. II fat de plus stipahS dans iaote que eette ddchanre
ne tiendrait qa'A la condition que Jacques Jodoin et Joseph Brodear, les deaz
OTtres d^fendears, eonsentiraient conjointement et/solidairement avec Chtrby
«n^ obligation an demandear.qai <$t«t aax droits dydits onSancien,poar la somme
totele repT^sentant 10s dans le loais sor lears <»«aaoes lespeetires ; et cerUini
d41ai8 seraient alors doan«s tax difendears pou( le paiement de oette obligation
La condition fyitremplie,et dans I'acted'obli^tion, lead^fendeanreoonnarant

deyoir an demandeor en «a juam ti<ipri$c9^tionnte la somme de 900 doUaw
9{nromirent^pa^ rj«a7t«f dalsXesl^Iais mentionn«i i I'aote-

^;
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Nil

port du 26 fgvriof 1800 fi! !
' ™««'«"naire en vertu du trans-

Les d^fe dc« ; o?!!; de
"""7""' ^^ '^' '•^•''--^'"-' «!« cot instalment.

mandutuire dos ore.mcioM assuietti Y 1 ,

**"' '' !*'««"«»»'• «» ««

p.ur«,iUTla niulliplicirtdc T, ,i J ?'°"
"'°"'

"
°"*«^>« '"' 1«^

pour faire les affi.irp« ^„«
manacur n a parld^ct agi dans Ics actes invoqu^s, que

^
reconnait luiCeme da„s In t^

' <?v|demn,ent dc ecs aete«« et qu'il le

I'acte susd t o«W 7 . ^™'>'f»
g^'J q«'il n'a pas 6ti fait autre chose par

dels pot ^^^^^^^^

dear a accept^^! rrT "^^ °""" " P"^*' ^ '»"«'^«»t q°« •« d«^^^^

cwrni leur cr6ancier, mais bien comme o mandatairo de lenm vi(,W.Wo-

Ceji^mcnt ayant tft^ port^ en revision, futrenversd Mr la n..nr ^« TJX • .

%r'^'J"««--'-faveur|,den,ande;r<»j:'::it^
The Court, Ac, Ac. ConsidfrinK there i« «rr.r in the ..id j»dgu.,»i, u, ^.t,^
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irt holding (ho tU/iiuet of dofetiJunts woll founded, and in diHuiwsing pontiff's
action, for the roaoonH sot forth in said judj(iuenr, doth, revising said judg-
ment, reverse the siinio, and proceeding to reiidur jthe judgment that ought to

have been rendered in the premiHcn; Consideritig that phiintiff has sufficiently

proved his allegations material nguiiiHt dol'endants to entitle him to o judgment
r against them as prayed by him ;

Conbiderinjr that, as ngaiiiHt the dofondantV, tlio plaintiff w<ia and is such a
commUmire, and iiad and has suoli ti n'tisinr, as that ho can give good receipt
to defendants for the amount he nuoh »br, and is eiitiilod to have the amount
sought to be recovered by him in and by this action for the reason set forth in

kis declaration, and as therein and l.orcby claimed"; and this norwitiustanding

I
oiiytliing pleaded by defendants

;

^Considering, «1«<., thut.dcfcndautH wo wiilioiit iiitoroHt to op|(ose to plaintiff

want of right of action us thoy do

:

Doth condemn defendants to pay plaintiff $158.85, with interest thereon
Jrpna the Ist November, 18G9, till perfect payment, with costs in said Circuit
Court against saU dcTcndants in fuvor"of said plaintiff, and with costs of this
Court of Revision against said defendants in favor of said plaintiff

"

"

Jugcnient renversd.
Ghagnon rf- Simtte, )ri- *"

Dorian, Dorian A- Geoffrion, \
'^'' P'""'t'ff- ^

Fontaine, Mcrciey & Diones, iox McaAAwli. .

(n.w.c.)

ITsHtt.
v«.

Clitrby ct i

COUR SUPEIilbR, 1872.

ST. HYACINTHE, 29 AVRIL, 1873.

Coram SicOTTE, J. f
*

/

: No. 1513. -

J. A. Cashing vs. Le* Syndics cTEcoles pour la MunicijyaliUd'Acton Vale.

Jco^lb. Que quolque l9 st.tut relatlf.ux Ecoles commune, n, oonBre pu sp«oi.lement mx
.yndle. de. Ecole. diwidents un litre oorpowUf quelconqM. ihsont nttmoini oonstttnt««
en coipormtlon par le atatut, ot doivent .voU et ont nn titre oorporatir, vlrtuellement

iTif .It « •IV"!;.*-'''""
P" »>»P"<»W»". oelul donn« tux oommlwiUre. d'«cole.,MToir: " Le. Syndic. d'Ecolo. pour l» muniolpaiitto de du. Im comt« da

^"ill!!
n*

^V"*!^ "'"' °"'°»««P*»« <»»'"ne <«>le dMdente on de U minority .o<u

^^! H.
»'»•""*«=«?"• e» l-e •• »ftut ne peut fitrse lnterpr«t« de niani«,e i permet-MX dlrewM dinomlnuion. leliKteuiek d.Toir d.n. une muaieipiUltAchMiiM tear

propre«oolesdlMldontewu8tartglede.yndl08pMUouUer.. ""'»*""''^"'""» ""

L«M dtSfendeurs sont poursuivis bom le titre /corporatif de "Lea Syndigs
d Lcoles pour la municipality du village d'Acton-Vale, dai» le Comt^ de Bagot,

'

wrps poUtique et incorpor^t, ayantson bureaa d'affaires en le viUi^ d'Aoton-
Vale, dans le Coint<$ de Bagot, dans le district de St. Hyointhe."
Los dtffendenr ont prdtendn qu'ils n'dtaient pas assign^ sotis leur nom

jAiiUble; que par le statat relatif anz <$aole8 oommanes, Us n'avaient pw
de nom ou titre corporatif ; et qne d'aillenr« l^w dJTfl

i

pouYMt avoir leiuspropres ^les dissidentes ayeo lears syndics partiooUers.
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COUR SUPJfiRIBURB, 18T3.

(H.W.C.)

v'

« SUPERIOR COURT, 1873.

mtiTREAL, 29th NOVEMBER, 1^73.

Pora« MoNMtET, J., TORHANCE, J, BkAUDBV, J.

• No 473.' .... '>

Ouvtltier et. ai'vB.Oilbert et at. ' ^ '

The quesUon which ,ha. r^dlct
^^""' ?"' '' **'»''*-'•*'"'' C^^"^^. J)

".te the facts, andC we sh l/l"r'T "! ^""^'•""•J- ^^t «- preoi«,ly

with respect to this c^« rn ;rt!er " " ''* '"" " ^'^ "" *«'"«^ *<»
«-'

be^tj:::;e::d^,^^'^ b^ ^„,
B«ne and fim of Gilllert &MV^er ^*^" "' ^^^^^^

i- cash, lei s^ liiritXXt^^^^^^^ •2'* !«' ton. payable

iB alleged to have b6en ml^ hJ.H / .
"^"""^ **> P'""*»ff- That aale

.ction.offeJtodefenda„tof28T'. J^'i/TT.'^ i-stituUon^tf the

The defend«.t MitohjuV^'ed Z„f^Jt« ""^ P^** '''^'^ -'«•

defendant, pl,ada thatVlJd^tfXt V'^'^'l:
'^^^"' *« »^«^

<i.fend«.t. rinoe the 11th April 187 bt/rr^^ T^''
^''*''"' ^« '»*''•'

^t^o,<.thisaeUo.andWi:t^r:^

»S^



SUPERIOR COURT, 1873. 2»

t dnonc^a dam le

^i'

whollj ignorant thereof, nor had the nid Mitchell ahy authoritj or powqr what-
ever to enter into auoh sale, which waa bejond the aoopo of the oo-partnerabip.

The defendant alleges other matters which it seems to me may, for the oroMOt,
be paaaed OTor.

To simplify thi« case, it is sufficient to inquire as to what the nntare of the
abore co-partnership was. The answer is at hand. Defendants were " iron and

Y.^braufounderi, dtnng butineii a$ iueh together; " they were that, and nothing
else; they were not traders, by any meann, in iron; consequently it was their
business as well as their duty to confine themselvosto what the article of co-part-
nership had laid down for their guidance. Such sale as the one now in question
is beyond the Bcopo of the co-partnership. It is importont not to lose sight of
this, in the solution of the question, becauseif Mitchell did what he was not
authorifcd to do, Gilbert is not bound, and if ho is not bound, the action cannot
stand against him.

Now, whatever obligation there was in the plaintifls, before entering into such
s transaction as this sale is pretended to be, to inquire or not as to what were
the limits of the oo-pnrtnership, one^liing is, I think, so certain that it can't be
gainsaid, every one, and especially ^J4fe plaintiffs, were bound toknowani remem-
ber, and they well knew, what kin! of business the defendants carried on; th«y
as well as the public knew it, and cdiijld not ignore iti

;

. Thot.point once made out, it^ course follows that they bought, at their own
risk, andfit must be to their own loss, the 126 tons of iron, for the sale <rf which
Gilbert is not to be held responsible. The plaintiffs are not to be presun?ed in
bjid fttith, quite the contrary ; but they no more than any other party have «
right to claim the enforcement of a sale which one of the defendants had qo
right to make, and which the other defendant repudiated as soon as he knew of
it, and, as a necessary sequence, plaintiffs have no right to claim damages for the
non-execution of the sale as far as Gilbert is concerned.
No confusion in commercial matters and business need be feared from a deci-

sion in view of the above. One only requires to consider whom one deals with,
and abstain from purchasing from a party who has no right to sell. This applies
to nil transactions whatever they are or may be. In other words, if theA is a
deed ^^--co-partnership, and if it be, as it ought to be duly registered, it should be^
examined before any transaction is entered into with the firmj If there be no
articles of partnership, dt if such deed or articles, be not regifered, then par
ties and the public are^supposcd to know what kind of basing is carried on"
It bemg a business openly carried on au m et vu de tout le monde. Therefore
If any of the partners do anything which is within the scope of the co-partner-
8jip and Its nature, all parti|i ftercto become bound, whether they aalhori«Ml
the transaction or not. But iT any partner transcend the limit of the oo-partner-
8hip, whether stipulated in writing, or of its nature or character, ostensible andknown Ij, the public, no obligation i, thereby fastened on the other partners.
That u law I believe, and if so, jt mnst be, and it is right and just therefore.
^ The »bove enunciated principles must, in my opinion, govern thiroase ' The

fflie ottflotfld bv MitnhfiU .n tKa««„.^..r^^
g^^^ the action oannoiiiana^ipfgij

—

OavUtlw •( •!.,

QUbtHMal.

i

X'



' S^$'%»'^*

'^frifi^'s^^^"- jr ^fifitif

CkTilIlw el •).
tim, bnt should be di8iiiifiw»1 tu. i j

' ' *'

Only one of the defondantu Pr.ni, niu \ ,

••-.t he WM Ignorant of .th ilo
'
„d ^K^K '

""''"'' *'"' '**""-"^' "'' ?'«•<>•

the qu-ntitie-'m ntioned in the dc «ra3 o "•"n''""'"*^
^ "" P« '"» '»

obeli h.d no powL to bind him bySi' ?v ' ^^ '"" ** ""
' »'"» ^it-

^
"u-t have known the eour« of tradTof ,. dZ '^ •;! .'J.*'"'"

^""^ ~"' "«»

Judgment went .g.in.t .he co-pirtnor.hinLS oJ* ^ •

bj Cibert. The eyideneo -hows th.tT^7 5 . i'
""* " 'PP*"'*** ^om

•n .greement made befon, . notary on th! ,m a
"?' ^'^^'' """* »''»«•'•". «»y

ne«hip.s founder. Thi^.^^7m^ntt '. ^I'''
^^"'•""•'ed i-to .piru

the general management ^Tl ^"*"'* '•"' ®'"«'» ''•'^-W attend to
tbe looking up ofCnl it titr"?

"" '!?""'*•'!» "^ ^''^ account, .nd ^
the whole ofhi time o:^.; io^^^^ b^i;;::^ '''^^T.r

'"'* ^-"^ *« «•-
wafltoattendto the oarryiuir on th! K • t*''

**'»«'»«".«» the other hand,
tendenee of the .uen/.X^luL^'r '

K
''^ "^' *''* '^'"°" '"P-""

.Pd waa to give the whole ofhrtimeoU ^ "' '""'"^ '"'''"' *""^""^
be affixed bj Gilbert alone. "^^11 ^ '*"*'"'"'' "^ '''* ^'^ »«" »«>

" purohaac. or for material or al7l^^ T'T'" *'"•" ''«' ^''^ »'« ^r
" bj either fiart, without the c!^nt of^e1 't" ^' •''" ""«" »>«' """««
" « given if no objeetions in Sf.Jr "'''"^.'^"""'»^^K««»«d^^
"ho«r8ofhiabeingp;raon«iljLtTCofa„o?'r*" *''««'''«' P-'»y within 24
On the 4th of January 1872 17^"' P""''"^ bavingbeen made." -

defendant* di«K>l.ed he?Utne"hb 1!^^'."^' "''^ *« the plaintiffs, the
tWerred to Gilbert. ^ho^^T^^U l^'"':;''''''''''

*''« '-^ -'^
.nterest and undertook to pa^ th^d^r; ^fi::^^^^^^^

'"'- «^—^ '<>' ^^

- 7^*^,"*^*'"*''°"*J^«'~P«rtnS'»tobind;hri',fir™?
^»nrf/e^/Partnerehip,

pp. n92 31 * *T J"'
*"" '

»d authonty in behalfofthe firm, totCnsfer^r '
T'^

"'* «'"*"' P^"*'w.« dispone of the partnerBhip ptoT^d^^l l^"^'''''^^^^^^^^^wub-ntheseo^and o^ects JL ^,;«t:J -^- ^P^^

•Maekay,/.

^3^ri
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init Mitchell ooald

ovenfed,*' qmnl d

SUFKRIOR COCRT, 1873.^

.nd b«,.neM. * * Anj r«trlorion. which by «gr«c.,.o„t ..„bng ,h, partner, i. c.m^^^.Uempted to bo ,„.po.cd upon the .uthority which one poH«»cH „ . general 73^^agent for the other. ,« o,«r«ti,e only botwcon the partner. the„....|vo,, and doe.
no I..o,t the authority «. to third por«,n., who aoquiro rinhU by it, e«rcl«,
unlcM they know thnt ruoIi roxtriution. have been nindo

"

StPTT Partnership 8 101. The principle extend* ho a, to bind the firm for
'

thc^frauJ. couimittod by one partner without the knowledKO of the other., &c.-

Tho French law han udopto.1 a ndo 'oflMntially the *nne_«| 109
§ I U.-Tho authority „,u.Ht be cxoroiHod in case, within the Hcope ofthe ordi-

7. w 'T,V
^'"""'•^ ""•^Wnd if not thoordinary cour^ of buLea,.

8112.- If one partner hI.ouM in tho narao of the Ann make purohaacs of

s:;r;;:;ii;:..""
'""" '^'"" °'''° "- '-' '""'-"-"

.

-

* * * But if tho arti^c. wore such as uiiKht bo applied or called for in the

^

ordinary courae of their bu,inos», the pureha. of ^uchTtU wo d b nd Lfim cv.n though .hny were «nncccH««ry at the thuo, or w.rc bou«ht contrary^he pnvute st,pulatu>ns between the partnora. or were not do«igned to^bc u^d i^the par,ner«h.p at all, .f the vendor were not acquainted with the fW>.a."

nnrt!! r'' ^^""f"^'.'^^'''
S,3H4: '< It .nay belaid down aaageneral rule thatpartne. are bound «„.vcrHally by what U douo by each other in the couraoof .the pirtnersliip businesH." j r

^-ouruo oi .

1 IWna, Contracts,
p. 155: "Among the quoHtiijns which have arlaen'aa to -

h h.u.ta,.ons to tl.e general power of a partnerov.rthop.rtnerHhippro;7t;on^
^DOt yet perhap. porlectly settled in a. to t.,e p.wer of one partner to iiko
n««.,.unentof,he;wholo^roportyto^

the wo.,ht of authority and of reason is in favor of this p.>wcr, and thatVuch
.

.«..gnu.c„r, be.,., entirely in good faith, would be held valid. He n^^ | the
I who e Htock .n tra by a si..gle co,tract. * * p. 160. The act of each pat e

,

.8 ccHdcred us the net of the wh^le partnership or of ail the partner., on y so
;

far ..s ,hat act wa.s within the .cope of the business of the firm ; but one' co partoer „.uy b.nd the 6r.„ .n .nattern outof their usual course of business if thcw

Applying theee rules here', it is i.„possiblc\, say that the purchase of pi. iron« not connected with the business of .bunders. Which was that of the defendanJ
,

and .f the purchase why not the sale ? No case of .<aud is'chargeS a^ai .stTe
:

ph..nt.ffs wfro were in perfect good faith, a..d who w^jn entir^lS'I «f

partnership. And looking at these articles, the plaintiffs' oouna^ h«, -„ll J /
attention to the atipulation of the articles, ihat pulL andta^ora l^^^^

;

^onnt than |100 shall not be n,ade wilhoutLio^JllfZ 'Z^.^he^na^tnuiy be considered aa given if no ol^ections in writi.^^mS W .withm 24 hduit. the other partner making the contract. As between th!
^

|>artncr.n<^ol,ecttonhaabeenprovedinwritingwith
i,24hour3. iZn^



SUPERIOR COURT, 1878.

. Z ,r K.r,. Q.c, r., piSr"' "'"'""''• ''""'''•". •'• '"-•*i»»-

" \ T T-*^rtion, for aefcudants.
(^. K

) .

. ^ " .
COURT OP QUBEN'8 BENCH, 1873

/> ,.
MONTHKAL, 38bi> Jo«i 1173

/y . OAUTHIER,

\ AND /
Armuiit;

VAL0I8, «,

o -

,.Bllj>i-Th»Hh« unpaid »tndor of tn Immov^M- _•. .. .

" 'WNkomt.

•derrt until .cm. mopth. .fto,). h^^uS,STJl.Vh^"' **"^"^^

u an anrMal rmm « i^.A . _.'.. • .

t'., M Moolml,(BlAODRY, J.) OD tb. 38tb of F«br«.,,, 1871 •

Mane Louise Valois, uvait transDortL A l'ii.h-„ /
^^' ^"°»^

de 1. »fi»e terre par I. dite Marie LouiJ V. o";"di Pi
""

^h , v
suivantactcsnotari&de Vente et TrauspoVt

Pierre Charles Valois

Le deniandeur conime crianoier des d^fcndeurs avnit fi.:» . • • 1

Le 20 Jiiia njemeannee, llntimj et son friro t1„ ir 1 •

de nouveau une opDOsitioii afin A.
' ""T^ ?' '« *"* ^^n Valow, pr<5a<intent

.cnte.all<S8uantdSe ^iteue e t^^^^ T""'' '' ""P«°'*~ '»

Le Sherit rc^ut ordre de rZrlte on,^ V "" ''* ""°" *" '^'•'"•»^«'>-

X'



COURT OF QUEEN'S BENCH, 1873.

r,TAICHIKIAtr, J.

, .- n
L« \u%\mi» ont ooDtinuA Iqur pro«>dore tn r^Uition de fe„to et obttnwntjagemdt ooDtro I, d^fondour I. 31 Ootob«, 1870. Kt k 26 Novembro 187711

ft.U c..dcM«., ct oonclu..cot A «t« oolloqu^ p„ur eh.cuo i,«„ droiU rtpeotiA rar le prl« d'tdjudioation.

U qu-tion pure ot rimpU .'rfl.^.nt en cetto o,.u«. «.t o«ll. do «Tolr .i wu.

Mt« d, ventc .,ue bngto«.,,. .pr^ oolui du dcm«„deur qui ^u^^.^^S,Zl
r;;;,sr;:d^r"T^ ^-'-^ «^ -' -- ^-^w
Appel ont .n,ar.ablcn.eut rooonnu le droit du vendour non p.yd et qui nWai"pMonrogiMriS sou titre, de •• pourtolr pour f«ire rd-oudre ..L« J . T
.pr^quenn.™cuble vendu ^^T^ ^r.J::^^:^t^2lZ^^Z
qu'.i cut m l.ypothd,,ud A db. ordanoicr. ,ub«^q«c„u don, Ic. ^rc. „.tnt .u

reu7rc'er"''"'r'^"^*"'""'^'^^'^"™"-
fend. ™ !

•""' r P" "" ••"•P'« •'~'^ «» P"''"*«« de baiilcur do

d^h^anoe Bu.vant 1. 4 Vie. chap. 20 (i'acto d'enrcgiatrcment) .urait pu cS^^^eJun .o«b ant^co. privilege. Cot.e u^dme question qui doit c^tro d<?ciJau^rnolo.. exiatant av.nt lo Code a'^love en cette cauai aveo 1. modifioationSal

*to. .rrdvocablement paa^^ cntre lea n.aina de radjudicataire A 1. vZ duSh^nf. Le demandcur profite do cette ciroonatance pour dire, et aveo auel..ue
.
.pparencc de raI«o„, que lea i„tin>6a nc pourraieut plu. eap<Srer fairrrirer Ivente de man.ore A lee rendrc propri^tairea et A ac prLnter dcv.ntTtte^ „„'

co.n,e««p,ecr.ancier,hypoth.caircou privil^i^a requJnt n'^^ZZ^m,8 comme encore rev«tu. de tou, lea droita d'un propJi^Stairo dont^eSZvendu et
q^ oo»i«e t.l a droit.d'cn toucher le prix. en prdfdrenco 1 tout .utreclancicr dueu.e„t enregratr<?. II n.o Ben.ble que i position dee int^an'^pa« hang^ n. naa.eriellclneut .ffcct<te par cette circonaJance. En cTt |aZ2 tu< leur action en temp, utile, A une .poque il eat vr.ie orl'i^lSl ,u

"

de •Sr?rr^"; cdaled^fondeuren fut d.po^^d.^^d ^^'
de

1
intim6 A la r<5aihation affectis ou ddtruita LVnn«n«\i- r. .-. . , ••

quuim mBaut dijl«g«er que comma .aleup non pari U ,oml an,~».

l»ldima rote. „.t.„taan«mp pin. .»„.;f,|„,i,. |, Hii.; i

-1-I

'Uanlhlar
Ml4

VtkHl.
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onuM do T lonifui Id Avl»,„ .... ... woM, iH^a d«M U

/«m«,,r .r, Aorr,.j,^;fi,r opp,.ll«nt
"'"''**'"""' "'"^'""'^ ''"'*"' """lirmcd.

COURT OF QUKKNS BKNCH, 1873.
MONTRKAr,, MthJITNK, I8T3

<•-». lu V.,,, C„. J,. U«.-,.,..„,V , BM,.r,.r, J.. Mo»k, 1.,
'lAiciir««Ai>^J.

PIIASK,

APPUtlVTl

IlB«,-TI.MI.. „,.to„,„rt|, ,l„„,„
• li«™»M.,;

.

of his said applicatL oTh t d«^^
-pond^ot did not give notice

,
eighteen huadred and siL.-le ''

" '
"^""'"^ "^^ ''" '"*^''"* ^«' ^^

Abbott Tn,; ^ u^ .I '^ ' ,
Judgment ofCourtlw low reversed.

^. -rtr. ^njomtn, for rospdhdont. "
.

^:^

P:



COURT or QUKKWrnCNOII, 1873.

Api>|iua«'t^

RisrokiuiaT,

P>l/8T or QUKKN'S BKNOII, 1878.

QI7RBB€, flTii Oboimhh, 1873.

'
. No. ai.

TIIK JIOfHlO IRUV UUMIMNV,

^
0L8KM aluu JAUUBtiR.V

* «i/.«M aii.lvr Art. 71X1.
If

"wmi-nj u •om|Ml«iit to luk* (h« ffliUvH ibr

C»n«d.." (Art. 800 f. I'. ) r
""•""»« • «l«l>t or.»u.rt out of ibo I'towtsm ol

Thi, WM OD appeal from a judgment ronderod bv the ('/fBrrxf » .Quebec (3lER«i.tTii, Cii. J.. ,nd CAHAinr T t.^
ttfOfTSf Revl«w, tt

(i^TaAR^.J.) which Krantod a L b e^aua.t« ' ^* •'"'^' ^«^«'

Stuart, J:

—

riuthnK (M t„-*i • i- .

immedUtcly Ih. Frovino. of r!.» I L •
*f«»'l«nl is about to Wf.

P°gn«l..h.t.,n-pn,fc».,„^^„.,l^,,a,^^r«ioo.l^^^,_^_^^^

"''c-
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I'ho Mol>lo
Iron Company

•ud

JicotNieo.

.^/'«
•* ,/

.«*

t

'*

'

-l^'''

understandthe question at issue, on a Bubject Of such general interest as th«t
„onhere|ned;f.of.imptiBonmek conferred oil the
cases against his debtor. The affidavit is „.ade by Mr MoTson whoTt
J.i« addition President of the.Moisio I^n Companyfa Lv Stl nnV.

"
ate having itn principal place of business at the C^^fll^LZtZT
he sum of «293for that, whereas at Christiana, in Norway, on the Anril

%en rf,^Id serve tl. said Companj? in such capacity a^ tL M^Z^^^.'
siffie might deem expedient, at the current rate of Wages for the to™ of T
Hsaid K. dsen then and there acknowledged th'at he was indebted to thesa.d Company m the sum of $93.69. advanced to l^im for the payment o^ hi

"

passage w. h us family, and for the purchase of provisions ibr tlJvoyage :"
tha^he entered the service, and subsequently left it without cause aid aList ihedirections and orders, of the managers and officers of the ConinaJfto h^rdam„geofe293. The affidavit then proceeds : . This deponeSfh s^that he has reason to believe^nd verilyT«Iieves that the t/d K. Olsen is 2uiminediately to leave the Dominion of Canada with intend to defraud hetidMoisic Iron Company, and for n^asons of his said belief this deponent Jth h tthe «..d K. Olsen aoinod with others at Moisic aforesaid in res^ting the lawfd-

.oo..„a..ds of U.e man«ger and officers of the Company, and with men! e
.

demanded h.s discharge and struck work, and afterwards left Moisic in a^chooner with a great number of others, the said party leaving declaring thatthey were gou.g to join their friends in Chicago, in the United Statesf tLat
the said K. Olson by so leaving the service of the Company with the ithers
aforesaid to the number of fifty or thereabouts, has caused a stoppage of the-.works of tlieCompaYiy. -

FF-S" oi me-

_

Th».Defendanfs objections to this affidavit are numerous, and may be classified
into substantial and technical objections. >

I shall first consider the substantial objections.
*

The affidavit on its face, does not appeartohavft been made by any of that
category of persons which tbe,.law requires should make it!; it-is not made bythe phiintirs book-keeper, clerk,;or ]^ attorney. Mr. Molson does not say
that he bears any of these relations to the Company, he does ngt even swear
that he 18 president of this Company, though that would not bStcr matters but
simply assumes that addition. A man does not sl^ear to the truth of his addi'tion
and per,uf> could.not therefore be assigned if suoh addition were fals.

-

The
business of every Corporation is transacted by a special body or board of direc
toM. and the acts of such body or board evidenced by a legal vote are as

,

pletely binding upon the Corporation and as complete authority to their airg^ts as
the most solemn acts done under the Corporate seal; indiyiduallyjthSStorsin
no^nserepresent or bind the Company; if there be a vote^f^STrd ofdirection
of the MoiBic Iron Company naming Mr. Molsontie^attorney of the Com-pany then he would have been authori,ed>iatrthis affidayit, and it is to be
xegretted that he did not assumejj^uriitfhe p<«8essea and comply with the law



/
"

ay be classified
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•nd
ODion aliu
Jocobten.

f»^>rioT.as no other QutlK,rity than tha/ derived from being president to justify 'n..Moi.i<,
U:i making .t, tl.en ho had flo u.oro power than any other director, and a director

"°" ^''^'^'"'

has no more p6«or than the merest stringer, that is, no pqjcr at all: and the
arrest in thiscaso is not shewn to bo tlie act of the plaintiff I have been thus
explicit in expressing „,y opinion, because tho objection is a substantial one, and
I should regret If It were looked upon as „ technical one. But quite irrespective
of the powers of a president, the law directing that the affidavit shall bo taken
by certain persons only, excludes all other persons from the right of doin- so
and the person taking the affidavit in this and all like cases should be the b^k-
keeper, clerk or le«al attorney of the plaintiff, and should assume the quality
on he face of ... Where an act authorizing a creditor to redeem, required an
uffidav. of the amount due to be made by the creditor or his agent, it was held
the affidavit «.ust state, in express terms, that the deponent was, a^ent and
...erelyhammghimas such in the affidavit wtould not answer^, it would be
easy to refer to authorities to show that Judges have no power of extending the
jneaning of a Statute beyond its words, and deciding by the equity and not the
language; but there IS enough in the law itself to show that the LegislatureMi^ly intended t.. leave nothing to interpretation,, nothing to the discTction of
Judges It names all the category of persojvs who shall give the evidence upon
^hjch this extraordinary remedy shall rest : thus, in designating the book-k^eilr
It did not .conceive that that would include another description of clerk, and
hence it coniei^ the power on the clerk, nor that these designations could be
held to include a leg.l »ittorney. All latitude of interpretation appears to me to
b^m,arded against, in the law it.se!f_and in the whole course of my experience,
datfhg back to a time when our Courts were presided over by very emineni
men, I know of no case ,n which the language of the law was not insisted upon
by our Courts, as essential to the validity of affidavits of this mdure, exceptVhe
case affidavits taken by cashiers of banks, in which it was held thata cashier.
8 by law the legal attorney of his bank-thigh's the only exception^vlt would
be ,xt.-aord.nary if „t this late day, I were to hold that the bar. wi^H the law
undertheireyes, were not bound to adopt its language. Could anythilg else be
expected to follow from my doing so, than confusion and distrust of the Courts ?There .s nothing but what is right and legal'in saying that the language of the

ilii .^, r^^
""•* *?"' "" equivalents- and still less terms broader or morehmited shall be admitted. Aslong as I have the honor of occupying a seat on

this Bench, I shall obey the law by requiring in such affidavits thaUhe-terms
It prescnl^ and no others shall be used. ? >- ' •

Shamir*
*'7*7/?f *hosame nature aj the last. After mentioning who ,

deJL ^i;T '^^T'''^'
'''^ plainly and explicitly prescribes that the

di?tn P '- f^^^^ P"^^«^«^ "«-"^ " «^«» to le'^ve imme-
diate y the Province of Canada with a fraudulent intent. The deponent* swearshat the party IS about immediately to leave the Dominion of Canada; tWsagain

a departure from Its meaning. There fa no law that justifies this' affidavit.
It 18 further objected to th» affidavit that no sufficient reason fa given forbelieving that the defendant wn«. immodintcly about (o k^e tl

"^''°*^'

'^m-
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«.<

Iron coiniMuy, ^onadtt—" and for reasons for his belief H.ia .i„^ \ TT^ ~
Ob.o;."2u„. joined with others „t Moisio aforesaid in • T"?. T^ *''"' ^- ^^•«"
•'"-"

• the manager and officer of 1 iTn ,
-""^ *''° '*''''"' «'»"»»ds of

.

charge and struck work " So f^T" ffi."
'^"'' "'^"""" '*'""""'^«J »»» <»•-

r. co^nands wi.ontspeeif;:^;^:;^^!^^^^^^^^^ Ttr.^T
have a,y bearin, „p.„ the ol^jSn t "e„ whoT f,

"'.
V'"""

'^""""^ '^°'^'«

gives the plaintiff any reeoursoTlI '
''" defendant's departure

hiring aecLin, to rZTfNravL^^^^^^^^
.

the company fulfilled' towards hini t r,fhl r u^'
1"^"" '''" "'""""' '" "'"«''

is nothin,so far to justify „j^^^^^^^^^
''"^'' ^""*"<'^-'

'
«>"* ^'-o

intended to ,o be^nd ^01X7;;^.^^^^ t '^'^"'""

proceeds, " and afterwuds Inft Afn" • •
""""'"" ''^ ^"""^a. The affidavit

^ :-
le., the said pa^Ii:^ . tcMrt,;:I." "'' " ^"^"^ """•'^- «'•

in Chicago, in tfe United ^^^i^^i^r""""' '"f"
^'''^'^ '"«"'^'

nnt should be hold responsible fir »h , ! .
'

'"'"•''""• ^ ''''" *''° «^efend-

-
that the defendant,^7Z JTsIw7 "^""^ ''"''^ •"*^"'«'^'^' »>»^

to imprisonment hJ bee:::;:
pX iTlld u"""'

^'^"'' '' ""^'^

their friends in Chicago secinvto m, „!
'^

.
^^ '^"''^ ^oins to join

.

was one of the party who saidX '

•'"'"" ? ""• ^'^'' '^"^ '^«f«"d»'«

^^hould have bold ; aW L k,v Zte r.?7°^
'" '^''"""'^' ""^ "'"'^ "'° ^^^-it

As identically the\a„t^1 'vi It t'l^ -«»"-''-- -ho said so.

that not one of then, said he 1W to o at ""h"'""
""' " ''''''''

.
«aid*so. As the schooner i, represent:! ?•" '

°'' '""^''"
'' ''''''' '^ ^^"'^

•

..
were thirty-thrce persons wlo^X:^^ -

who, in so far as it appear, were nlrllr V ^ ^"""" '" ^'''"'''S^' ""^^
•

This loose, elastiaasiuorsltrf
of the defe^dant.!^

"' '' ""' '^'^^"^ insufficient to ground an .^.-est

of"' :;:rtS::r::'^ '""° "^^ - ^^^^ ''-^' - ^"« ^-^-o
outside of he Provincf Canada d" TZ^'""''

'""° ''"' ^ ^'"^^ --*«d
• ."Ponwhichthec«,re L;\flJ^

tiff and defendant without "yiL how „1d ^1^"^ f"^""k
'" P'"'""

bound himself in this agreement Ev wlh 1 J7T "'^''^ '^' ^'^'^^'^

. pany at the current rate'of wag ; L te "i " T '" """ ^'^^ ^^'"-

arrival at Moisic ; and that the defe 'lln
f^^"^''" f^m the date of his

in Norway, aeknUledgerhe wt3^^ ^
7' '''»*

'« - ^P"'. -^
«93.69, advanced to him for ttL.Zlj-^ '^ ^"'"P""^ '" " «"•» °*^

provision, for the voya," Itl „otT2/ "If"''^''
"""^ ^'' *''^ P"'*^"^"^ «f

ing or verbal nor in „^!"f It ^ ^ whethersuoh contracts wer« in writ-

- »^:-
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said msknowledgment will be regulated by the laws of Norway, all the 1cr«1 cod
"

T..e moW.sequences attach to it according to that law. thus with refereoco to $93 elllra ^^- <^Jp-V
claim to recdver back so miml. mnnm, i„„* .„ »i.. j ./.. , . . ,,

"*"'•"» 'i la a Q,^nd||^

JacobHo.

• - s *" *•"»- "*", lima wim reierenco to 893.69 it ia adaim to recdver back 80 much mpney lent to the dofeadant ia Norway, and forth.H sum IS well as the damages the defendant is now detained by LZt Icannot beheye that there can be any two opinions that for the recovery of thl!amount the law expressly da«ies the plaintiff the right to issue a ZalulT

.
su ng .„ an act.on lor bre/ch of a contract entered into in No wav ? tZ -

nghtof the plaintiff to dZ.ge, rests upon a legal contra t. aco2! to thelaws Norway, If the extract is not binding on the defend nt by tL^se Jaws.s actzon must fail frou/want of foundation. . An action for br ach oreltrct

ntr "et'VV ""/^^r"*""'- ^''"' "'«"' " "» -'-" »<> -force aCkontact. Such an aet.on lies iu the Courts of this country : but our law I ysV thatm such an action no capius shall issue. The plaintiff's Vi«ht of !« ! ^
not created in this country, though heseeks to enfo^e U heref

""
Whenever this case comes upon the merits, this Court will be called ..««„ *„

the Povi„., ,,„„.,,„., l'itshould\efou„'d"thrtlL%\^rtrrn"
then the for.,.n contract is vindicated by awarding dam ..es I think tl^^HFe^ntacttonisto enforce a foreign contract, an^that^^Ul^:!; i::lt

Keference has been made to the decisions of oar Courts on the Question nf

^ Ek .
"^ *''"°' ^^"''' *''^ P^«"'«° "^"s in one district and the

diktnct, and the plaintiff was referred to the domicile of the defendant Applvin

'

h^ decisions as far as they have any application to the present cas^wafio!

cThS "
Til tr "' %"'" "^'^ ^" ^^^''^^' -^ ^'^ notTheWhoccur here? Then the cause of action h^is not arisen in this Province if th«decisions adverted to are based on reason and law

^
I am irresistibly drawn to the conclusion that not in one essential nartln„lonly *ut i„ every essential particular the affidavit in this crtfa~

^^^^^"^^^^T^^"^ renga,einen,ceUe de

g6n6ral en qptte matiere est one p. «.!,"
.

* - ^ ^^- ' ' ^^ Priacipe
dan, le„„ronren?riSrd„,i?uTr^^^^
faites, etpar suite deWumett^'i ^tteTo^^^^^ T""""''

'' """' •^*^«'»"' P«'-
que, la substance da lien (wiTft^.tS di on ^T"^^"^'^

«»« '» ^»»Wit6 intrin.fe-

Uaatre^Bl

B li.
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iro^nTo'Sj'pB^'y. insifliciorit—it was not made by tlio book kn„„„, , u \ T
^

J.«ob,on* Provinca of Canada^it d.H.« not contl «„? ' '«"™«diateiy to leave the-

Wfendunt was about leavi:;:„J X^ t^^^^^^^^^^
lo recovered was not created in^^u ""'^ **•"* ^''^ <'«'^^ ^^"^t

. ^xXoi-woy.
'

°'""'''^ '" ""'/'•°^""'» «^' Canada, but was created-

/
Tlie principal- technical objections are

—

/ J';«;;;'ri^'otho).ot«ry had no authority to issue i^^^That the arrest was «mdo on a Sunday mlU»»t tU.

.

.
•

to justify this
I

^' "' '''"'" "PP^'Ting any authority

these. - ^ '"•brounds, i siuU not express an opinion upon

or «,e h.rd.hip ofth. »he. Tl,. i„2dl °f L !' ° "^"^ *" "" *""

the Courts have ntf othei^diuv t« ^^.r .l ^ ^'*' ^ *" *®« ««8e.

a law is plain and unanibiffuo.,, -K..!r •. ?
which declared when

-eer., thiWisiaturss^^tL: ::sn;^^^^ ^^^^^ ^

and the Judges should not arro>^.to to Znselvt dir^^'^^"^''^'
the Legislature has spoken AssumL t^T V '^''P'"""g PO^cr where

.statulb^yonditswCtand'S:!;^^^^^^^ ^

»8 ezerc.8.ng legislative functions, it is virtually reSAhrw."^^^^^^^^
another. Thereexists no such power in theJuS T al «fc '"'"'"^-
a law before me prescribing who shall make oath au^^^^^^
»y whether the affidavit in this cause contaishll:^^^^

'

impossib e to say that it does nn.) T ™..„»
requirements. 1 find it

"Thfpr'?V'^
''1'"''"^"'''^'°' ''''• S"l«ri«r Court-

>f«di?ri'"rL':M:;CfJr.l^^^^

Sur^rieiHt&L

• '

'' -

'
.

,> '.A;

•A

.\ -

.
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Bi6geant dans le DUtriot do Qu6beo, le second jour dejuiUot, mil hait cent soix- t... Mow,
anto-treiie, et sur le tout murement ddlilMS^d ;w_ '*" ^l*™P*nr.

^Conrtd^rant quo la deposition sous sement, sur la production do Inquelle a
^iA obtona le bref de c^ias aihrespomhndum on cetto cause, no contient pas
J^nonciation quo lo ddfendeur dtait sur le point do quitter im.ni3diaten.ent la
partie do la Puissance du Canada formant oi-dovant la Province du Canada ct^ue les termes dont on s'y est sorvi no comportent pas I'affirmation de ce fait', le
jugemont en- promi6^ instance, savoir. le jjigemcnt susdit, rendu par la Cour
Supdricnre si^goant^A Qudboc, annulant le href do capim ad re,iKnde^d,m
6mm6 en>«ette cause, est confirm^, avoc ddpcns distraits en favcrfr du procureur
ou defendcur. -

;

Z>Mi«n<icn<e, rilonorable Juge Tcssier."

TmaitB.,J.:—(In Review)

—

ditgentient—
*

A writof ca/>i«» ad respondendum was issued in thi^ oauso at the instance

^1
the plaintiff, against the defendant, described as lately -residing at Moisic

'

District of Sagnenay. This writ has been quashed by the Superior Court ; thiijudgment IS now broustht under review of this Court.
The facts disclo.scd4,y the affidavit of William Blarfcland Molson, Esquire

'

President of this Company, a body politic and corporate, .are: that on the 15th
April last nt Christiana, in Norway, it was agree! between the defendant and
the said Company, that the defendant should servo the said Company for the
term -of one year f^m the date of his arrival at the works, to wit. at
MoMie aforesa«L^that the .defendant then and there acknowledged that
•hq was indcbterto the said Company for the sum of «133.00 advanced'
him for the payment of his passage, and for the purchase of provisions for th^

"voyage. i* v

:.^Ifri^ further stdted in the affidavit, "that the defendant proceeded to Moisic
" and there entered the s^vico of the said Company, on or about the 29th May
^' last, in the capacity of workman, and that the defendant did not nor would on" his pi^rt perform the said agreement, or continue his services to the said Com-
" pany but, without reasonable cause, left the service of the ^aid Company on or

"

'• about the 9th June then instant, to the damage of the said Company of«333 "

,rhe deponent further stated that ho had feason to believe, and verily believed
that the defendant" is about to leave immediately the Dominion of Canada" with
" ii.t«nt to defraud the said Company. Tl,at he joined with others at Moisic

I

afpresaid, in resisting tho lawful commands of the manager and officers of the
" said Company, and with.menace8.demanded his dischame, and struck work," and
" afterwards left Moisic in a schooner with a great number of others, the 'said
" party sp leaving declaring that they were going to join their friendS in Chioag^
' in the United States

;
that >y. so leaving '^ith the others the defendant haff

^' caused « stoppage of tho works of the Company."
Tho dofenaant has moved to quash this writ of capias for several reasons.
1st. That flie debt upon which the capias is issued is a foreigp debt and if

jt is so, by article 806 of our Code of Procedure, tho writ of capias does not

OIWD tllM
JaQObsnn.

A'/

t

To decid^fhis question, it is necessary for tho defendant to establish that

'

;», ,>J&,-

,. -^
•
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* 7~ ~ - if ~ _____ '

Iron Coni|,u«y^i "'0 w/iofe mitte ofuvlm,^ I.n. «••.,. ''
' —

of the co„.......e
w,.,s to bo „ cl r n^I ft fP"'

"''^- '^^''^ P-'^™""-

«';o po.fon..„c. of J::^V^TJT'' 'r
"''^^''—

-"'y wforo.
filled tl.,.. p„rt of tho contr ct hv •

.

,*"'" P'"«°-
'
^ho defcndant ho» fu[.

. .
.advanced to lo e.'ii,,,, Z^.^^I^T"'^ r'^^'y '-'. ^"t ">oney

to thoamount of .SmOO X o ,^ V f^''V"
"' '-^^ »'•'«« '« tho'plaintiffs

Wem,pagel2. L/droit, etc.
'^ .'

• ,

btory,
" Conflict /fiaws No '>fin" Ti 1 ^ '

.
'.' that the pcrfor,»a^ o£ he col;!!; • ft '" '' '"'"''"'^^ ^''"•^''^"••^•^ ^^PP^^^o '

^ " either expressly or by t.c „ „H
" t '"

'" P''*^' "'"'° '* '« ™»'^°'

''prcsslyJt:.ei,iytolr^^^^^^^ ^f
-'-" the contract is either exl

• " in confor..ity J,,, tl rTo lo '' "-^ "'''" f'''*^^' "?^» ^''^ S«"«'-'«' rule i.

," to it.s valiaity .... ,. ? , r ;
" '' "" P-'^'^^^^that the contract as

'Haw of the pL::^";^ C' "^!"^^P7;»^'"'^ '^ '" be-,overned by the

. - • "justice. anJ u.o Ko' ^^ ^ adc! I'7^ """ *" '° '^ '•^"'* ^^ °"*-' -

"the'a<^n,r.^4^^^2,^.;^'';" -^-^-''^^^^^ i.

''wasfulIy^.eeoJzedaaaCroT\„l''""'""''r'''^^"''''"^ ^he rulo

Bold b^ Mr.Woe 5?!TrauZ:7^-''- •'?*'• ^*^l-. P >«.
Scothnd 10 J„ii.r«r „,»,„"„. ,

, * ?«'"/"«"iro.it of « contract made in
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Jal'ubiitio.

'^

7

A.

foreign countn^ «nd i„^ thi, oano a c«/./«. a«i respondendum i.«uod ogpinBt fhe xi.o MoMebody of the Dofe«d.„Jt.wa, .nuintained. Tho other rule i.tl.a't the wSo c.Z"^^{z^^"oJ action must have been created in Norwny - ....;?^-..-

In the erne of Warrdh vs. Kay, C L. U. Kcports/pa^92, it ha« been held
(Justices .Vereduh apd B.d«le^) that cause oiaitiou .r„sL ..ouTau^eoi

„. tf> '[""r.V^'-
""«''°^' ^ ^^- ^- ""Po-"'^' P'a^' 1^7, tho same rulo was

ntfTl '^^f"t?^-«^'"'.
^^'^ aud Badgl;. 1,. tlU case the le rled

«t,/»ott to he mamUnmhh is purt of the cause of acfiou/'
Am.ou«h the question mooted in these cases w.,s i,. rclbrcncc (qthe jurisdie^y>n of the County Court in England, it bears analogy to ,ho present rui , w .i h

.
also an exeept.on to the common law ; therefore th^ whole e.uso of ac ion o

e: itt t' Tr 1'° ""'"' '' " ^™''"" "^'"'^^^' '« «-e the beneat of 'thxc ptio, to he defenJmt; .t appears to me clear that tiie whole debt was notin the present c«so created in Nprway.
«« uoi

2. Jhe other objections are more technical than suk^tantial ; > nmon.. them isobjection tlrat the affidavit is made by-VVm. M. ilplson." President f"

thir'ffi7'.r
"; -'".'^' '"^^ ^'"^'^^ ^^'^^'^ '^^'^^ plalntiir 'eould make k'l

thi affidavit; a^n^ri, the President who is one of the .Members and Direct s
'

of this Incorpofaled Company.
a. Upon the othdrteohnical objections, I believe tho members of the Courtare unanimously of opimpn to reject them; twill, therefore, now limit myself

to o.e upon which I differVm the other leariK^d niembqrs of the Court .
1 he objection ,s that the deponent bwears that the defendant is about to

to leave tie Province of» Can:.da; or >viiit formerly constituted that Province
'

J.ower and Uppw Canada. \ ' ^« " ""• * lovinct,

'J!Z^'f^ T" '" "" *" ^° P-oIy^^icil, and unless the words
"

Cnndn- 1 ,

"^ ^^^^'^tM- (sacram^telSi^o .toru. " J)omi„ion ofCanada clearly comprLcs the old Province of Canad^^jud the writ issuedeannot be executed but within the limits of the Province of WeeHow cau the *fendant complain if the plaintiff alleges o^H oath morethan
,8 necessary? How is it prejudioial to the defendant? \The whole context of t^ affidavit must bo consid-ered, and is it uat anecessary conclrfsioa from the facts thereiir sworn to, ;liat Jhe defeiHfunt is^

leave that part of the Dominion pi-Canada, foriiy known as the P ovi c^

rl^ J^r -"T'^V
^'•^''ffi'^''^'^

1- fat the defendant was lie

;

Id ng at Mo..D.tnctySuguen^,Qndioi.l known as being within thJh old Province of Canad). 2. That on thAth May' last-th^ defendant
e^ered the service of t^e plaintiff a. Moislc. fThaton t*e 9th June, whli-

at Moisio, struck work, and- afteno.u^Os lel^ 4/«tc in a Bchooner with a greatnumber ot others, the said party sp leavin^eclarin. tha thev wJl>" !"

tho UnitSa States ;" this affidavit is sworn
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Iron* omp«°, *o on the 21 Ht Juno, that In to «ov 12 Jnim ««:«. !.* i . « .
'' '

'

ml
,Jli"i-n aildi

J-,'

from Moixio ill a «fli(w»iii.r p„„.i- l "
. .

r— —•"".»„„ uuiunuant

Ikon. liD i„l,.„A.J „ ,„ J

'"" '° '"" '»""' »l ""J «™ llian Ih.t

would ..iu« good,w.ttu^:i:;,':rjiXi'- ^«'^f
Ou, Code of P^eedore, „,icl„ 20, fa „Ie„ „ fo to=h„ie.l foraalili.;

:
j«*_s..»eou .„ ..,„^ «o.i;cSet™;or/o^rri:?

If the essential allegations of the affidavit uDon whi.,!. th« . • T^ "'*,'

Sble damage in the orcsent oasfl.

». U4 t;Apu8ia^,«ne
])iaiotitt to oon udei^

^-:.vs^--m:'-^'-
': /::

« '

—^—i

—

y ^-r

"X'
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For the«,^oa^„,, although with gro,t jeluotonoe. I mu« oon.ci.ntiou.ly. Th.Mc... .

l.«o»t fro.a4|oiu^g,uo„t to bo pronouacod quoahing the capia. 1„ tho prownt
""" »'•""•di«8unt

caso.

contra <lt«-rH »«t j^fcndeurH Hont aa rdviHion d'un jugomc^^t do 1. (WSuponeuro A Qurfboo. nnaulant (quashing) le bt«f de oapia«

I-obt^ltW :i!;T".
"'!"?"' P"' '"' «l^fendoa« o«t quo la d^poaition pour

i.„7 V^>1
*" ." '^^/"«""«»'*^ Levant lo 0«put,J ProtonotSre et fe Lf

signrf paMd, tandia qu'aux tormoa do Tartyle S07 C. P., 1. deposition ne^uv«.t iro as^rrnont.0 que dovant u„ Jug?ou ComuiiaaaiU, ou Tpr^Lo
tairo, ot Jo brof doit fitrecortiarf par oo dernier.

A n„Fl ^' uv
"^ ^h'^- '^' •'»P*»«>" Protbnfttair^de la Cour Sup<5rieure

^t L ,f"*" ''^ *"""""' "" "^^P"*^- C- 0" •^' 17, no. 18, <$tend Aon drfputJ fe. devour, imped, et le» {^uooir, confiri. d M,» officier ou fonc^

^^2T^'f%T ^.'?-°'"^' ^1 ^- ^- '^PP"'*"" * "• ^«^»^^^ Code toutea le.
d.8po8.t.ona do rArt.olo 17 du C C. L'.utoritd da D^putA ProtonoUire de
reoevoir et d asaennenter la deposition et do certifier le b«f, noX^wut par conse-
quent fltro I'objet d'un doi^. ,' •.

Je Lo secoad „oyen est que I'ordre du juge au baa'de I. deposition est
insnlfiaant. II » ordonno point specialement I'^manation du capia,; il no fait
<(uo fixer lo montant du cautionneinent au mojon duqucl lo defbndour pourra
obtenir son ^largissement. .

Par C, P. 801, lorsquelaordanoo repose sur une demande de dommages-
interfits non hquidds, le capias ne peut e.naner que sur I'ordre d'un jugo a^s
examen de la suffisanoe^u do I'insuffiaance do la deposition sous serment, qui

^ doit oontonir oertaines ^nonoiations speoiales, ot y est-il dit : " ifost & la dis-
cretion du jugo d'aooorder ou de refyser le coj9»a« et de fixor le montont da "

pautionnenient au moyen duquel ledefendeur pourra Obtenir son *laigissement."
ho juge a, dans lo cas present, fix^ le montaftit du oautionnement ; il a, par \i^
rnSme, e^rc6 la discretion que lui oonfdre la loi, et pemb l'6nianaUon du capia,.
tar, sanri9.^p«M, le d6fcndeur ne pouvait pas dtre arrete et n'avait paa
besom de fimrnir caution pour obtenir son eiai^issenjent.

3o. Troisieme moy6n. Le capia, a et6 execute le Dimanche, sans deposi-
tion sous serment en etablissantJa n^cessite, et i'ordre du jugo n'est pasTau
dossier

;
on n'y trouve que le retoUr specUl du Sherif enongant que I'arrestation

a ete faite le Dimanche sur I'ordhJ du juge mis au dos du mandat (warrant)
reste ontre lea mains du g6olier. Lo defendeur soutient que le juge n'a paa le
pouvoir d'ordonner une arrestation sur capia, le Dimanche, et il oite lea Arts;
785, 786, 0. P., pour montrer que le juge ne peut permettro I'arrestation aur
contrainte par corps d'un defendeur le, Dimanche, qua lorsqu'il est dubli que le
debiteur agit de manidre i se soustraire H 1« contrainte; le defendeur oite
aussi Pothier, Proc. Civile, No. 269, 260. :_
de moyen ne peut pas fitre invoque dans les ^uses 487 Olson defendeur, et

468 Foss defendeur, oA I'arrestation a eu lieu le LuWi.
''^ contrainte par oorps est I'execution d'un jugement^ le capi^ ad n,pim.

dehdum nne assignation, fl . P ., M, jjt bjensttufl-l'iisfligniition ftp peat pas Otfo

OiMn ailM
•l(cutM)>n.
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'•Art. 78« pour i« oo„tnLT (ttrlirr*"'""
'" """'"""" ""'"'•"•"'- -^

demandour., pouV on oLmV I

' "'•"•'tat.on lo J)i.«a„oho / W
, ^'«"epcr.i.io„I;r;r -J Mrs" ^^^^ «» '^" »•'- ''-»-•'

«t «n rapport il,diatot;ieJ^^^^^ "I!'?''"'"'
^^^'^^''"^'

orW " •"«'"»PK o« <lcu.a,.dor h. productWu. Lo Uibuual r«ut

4e. Quatriimo niojon (plus ba«).

qualifier les pel oo Int . ?;P''V^«"-- ^^^ t""- ^ont il «o «crt jLur

Touto autre«X 1 !lt f'^' r;''
'"'"'^ P«ur ,r6.uan«tion du brcf.

iui Huffit ToJZ,Z:r 'T f"'" '" ^""' ^"'^ ««* '<> <^"'"-^-r
: i

.oiB et4«pWourM n "•"?
"'*"f ^r ^' ^" "«» ^«"'«'"« «^» «o-

,.p,.^t.o a?re;!^irdV"c;.rfr f c^""^^^'
^^- '°"'-

caissior do la bwMwo on „nlJ^
-^g"'"*"!", P- 328, la Oour a jugd quo lo

ra^portontro
1 cai7d'u„« r P;''"'^ '™"'''' ""« '^'ff^™"- «>- ««

Lo promicr di il

T

?''"! "' '" P'^'^'*"''' '*'""« «o'Poration privde

tion do so, affair ;«« '

'''^'''^''^"^ '«8«« «»'«rg^B do radminUtra-

n'on L71T ,

P""'*"' P*' "S" i«>l«5uiont et a^pardmoat, maia il^

P J aetolbunv»«. Lobjetdol. lo. est que la deposition soit donnde par

=^=j=
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one p«nontio ijui nU h oonnaimanoo dm fuita qu'cllo Jure. Qui plua nut lo
pn'iiiJent <l'uno corporation privi^o doit inioui oonnaitro wm aflTaifM ?

Go. 8iti«^nio moyon. Ln oau«)(Jo In detto ii'oHt paMnuffiNiniimunt <inonc<<o dana
III dtipoaitlon. On out da y di|pfHit lo o!?ntrat .lu'on y «li.>;|uo,iUait verbal on
dorlt, ot lo noni do l'a«ont par I'ontremiao duqoel U oorporotion avuit oontraoto

fio d6fontlour pnroit oxi-^olplua do ddtaila minutioui dnna la ddpoaition quo
datiH la dooloraOon ou doinando libollA), oaroolle on la pr^scnto oauao n'citt pua
plus ciplioito quo la dopoHition, olio cat abaolumont dana lea in<)iuoa tcrmoH ot no
contiont rion do«pluB

; ndanmoina il no l> paa attaqudc. Lo oontrat cat r<«puK5o
oral A nioins dall.JKation oontralro. 0. !»., 801, otigo I'dnonoiatbu dana l.i

dopoflition do la nature ot du montant doa .lominagoa rdtilawu^a ot dca fuita qui yonfdonnd lieu, luaiaco n'oat quo pour dolairor la rdligion du jugoot lul^pormottro
d'oxeroor au discretion on accordant otj rofuaant lo oapiaa ot on Bxant lo montant
du oautionnoiBont. ,Uho morition aucoinoto ot aomniairo aiiffit nana entror dana
oca portioularitia ot lea d^tiiila. Or, voici oo quo dit lu deposition aoua oo rapporT^
(roada from tho affidavit).

La Cour d'Appcl, componia doa Jugca Duvul, Aylwin, Drummond, ot Won-
dolet, a, en juin 18C5, dana la cuuho Gregory, appelant, ct Tho «oaton and
Sandwich GIuhh C*, intim<5, mnlntcnuquo In cauno do la dotto otait auffi<)animcnt
.^nonc.50, quoic,u'ini'y fut pnadit outre ohoso, quo lo ddfendour dtoit vniimentte
justemont, ot porsonnrlloinont ende«t6 envtra lu ortrporation, domandereaso, en
1« aoromo do $2,500, otnnt lo pnx et valour d-unogrnndoquantitodo vcr vondd
par loddposanteonlmoogeut do la dito corporation au.ditOrocory. I) L jC J
p. 134.

„
. . * ^ ^* '

To. Lo Hoptiimo moyon est que lea raiaons dqnneea daus l*tl«5position aont in-
auffiaantea pour-fuiio oroi(:(j au ddpurt>du dorondeur. Voioi ootto partio do la
dopoaition :

—

«. ' - .

,

" And thia deponent further states thot ho has reason tobclicvc^nd verily bc-
liovea that tho suid Androoa Foss is'ubout to leave immediately tho Dominion of
Canada with intent to defraud tho said Moisio Ifoa Compan;^, and that such dc-'
parti|to will deprive tho said Moisio Iron Company of "its rccour?o against tho
said A. F., and for reasons of his said belief this deponent saith that tho said
A. F. joined with others ot Mmsio aforesaid in resisting the laHyTuToBnimands of
the Manager and Officers of the said Company, and with menaces demanded his
discharge, and struck work, and Kfterwards left Moisio in a schooner with a B^eot
number of others, the said party so leaving declaring th»t they werU goi^ to
join their friends iu Chicago, in tho United Stiites; tfiut the said A. F,,iy to
leaving the service of tho Company with the others as aforesaid to tho number
of fifty or thereabouts, has caused a stoppage of the works of the Company, affl
the said A. P; hath provided no meai^or given any security for repairing the
great damages he has caused tho said Company, and hath no domicile or real or
personal property within the Dominion, to the knowledge or belief of this depo-
nent," , »

*^

Lett raisoiis qui doivcnt fltro annonc^es dons la deposition ne sont qua/oellegV
ndcessairospourautoriserudhommeroisonnable A oroire vdnlablement que le
ddfendejH^est snr le^nt de<|uitter immi^ihtemcnt^ ci-devant Province dti

?^ " '
'

'

— I ' y -I

• «' -
'

I
- "

I

Thn Mubilfi

Iron oompanr,

(HMnalla*
.IMobwii.

~
/-. V a' ik
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'—-
ifM romtwuy. t.ana<J*, nvm int«h(ion d« ftanJ^ .i

ron,.* di,yir. . ,^\, i.r.lC .b^- ?
' «; «^.Uion Jo co co„tr.t. il .

oMn. Jour. ..„, A C'l.io.«o. d,„, 1!%LMrnr"m T '
''/'"'"- '"•'•"'

<««rr.c.U,„i bJe„,.l„n. I. PuiJ„o« ^ i". 1 " '"" ""'"«''•' " »'• "^

.
poor molt„ A nd.nt lo .«;,.«. ,. JZ' „ll

^"'"PT'"" *'"' ""« "'«"««
PM fltrb ,„i«, on doute II V L .m

''" ,'*":^«""""" •'« '» •'•'P'V'ition «o pout

«nd lo -djour do I. Provlnc. <lo Q« ^1^^^"?" ''"'•' "'"^» ''^'^ '-
h.J«>n« qui font oroiro A aon ddp«,t n^rN? T'"''!'

'* "''"""' """«" «"«
jI«"tion ,«„ !•„„ p„e„ie pour Chllxo '„

'
!.

""" ^ '" '''''^'"'"'' '* ^^
ho left Moi.io in „ ^^J,.„, ^7. J!^

'^ ? """"^ '"'"
*^" ^ '«'» " ^^^

qu-il-all„icntjoi„droIour..„Hs;;J^^^^^^^^^
-ont, qu'i,, abandonnont lour ouvrJ " 1 I 7 ^ '?" *'"^"«" «* '<''««-

j;«pI«io, et quo I. run dW lu dXro ,." tL"":''"
."''^" '''""' n«i Ic,

P««t afTootorquooolui Jjui I'a fuito TZiZ ^"" "'"" ^' ^"*'' «* *«»•«"« "e

t.ute.e««ciroo„«tar.ecMao,to„V:
„'^:^::^^^^^^

N> a-t-il p„.d„ns
•oHpnl d'un ho«.a.e rai«,„„ablo, la 1 Lt„ :

" ^" ^* "^^'^ ^^''^^'^'. d«n,

"opncs qui lui ont fourni L inforltil „? !'* ^"""°' '" "'?'" <J««
P*'''-

-^tdn.i«o„„n6untpourcott.r:ir Cdonnait pour «otif de «a conviction quo U rnnL""' "T' '" '^*^P«"'"» "°

.

«enno quo «„r dc« faita dont i| jure Iwl" it n
\^'^''^' "'«PPuio la

' ^t al., V, Wi|«pn, il a dfe jugd qu^ o,^,! '^^
^ ^' ^- ^" P" 3ai-Be„j„„i„

/ j7«;;'('i-i^to„ir,..Jeinro3^^^^^

/ J^;,*!^-
218-Herry,.. Dixon; 4 L. C R a^f '

o T ''""" ^ "' ^'^

'

,,
L. C. R., 42-Lefobvro v,. Tulloch • «>„f » .

'/^^-Q'""'' vs. Atchewn
; 5

^e I'exiBtence dos faitiMjui inottl„;.
" <J«««»««08oA |o ddpownt juriit

piu. i.e«tbion.™t^:r;r:ar:zr,::^
.

,

n,ent que tout oe q„'n dit a'eat pal en «! i ^"""^ "' '^'' P"" ^P^o^'e*

::i qu'il oa a autre™J obtanu l^n^^^ ^^^T^ T" «» "'-''^-nt paa

^

-nt. et le trihanal no p^a. Vr^Z::;:lZZ'
^""'" '^""""""^

1.

^
\
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H». L« huiti^ma mnjmi Mtqa'llin'oat paa all^guA dana la d^HpoaUlonqua le i6- TMitnMt
ftmdttur ait fait aouffrir 4 la ( ?ompi^io d^ftrndentaao d«f dommaRo* apfciaai, qu«

'"*" '.""""'•
.'

la d<<|XManty dit que mux <tnuMla,^anM on dir« lo monlant, I'ont <!t<S par oinqumila

,

ptnonnaa, oana Bp<(«i(l«r t^uolla p^rt le tl4f«indour doit on supporter, ni nioiilror

qa'il lOil rMponaahlft pour kia aotroa. Mnia l« d<<p<Mant dit quo l« ddfondour a,

«in« oauaoa rniMtnnbloa, aana ctxoliMw, ot aana lb oon«nitonii»nt do la CoutpoKnio,
lBimM< Bon aoiwioo, ot lui a oauMS.dea dntnmaKoa au montant do 1225.

(Voat bion lA ap^ioiflor lo* dflii|niag«N dont on lo ehargo ot qoo Ton rdcUnio di
lui. IhnB loH ruiaona ap4Soioloa|qui font oroiro tu ddpooant quo lo d/ilbndour va

laiwor la I'uiaa^noo, lo dilpoaanjt mat oollo quo l« diir«ndiiur a, cjn IniNonnt avoo

oinquanto autroa, intorrompu loji ouvrnKua ut o«ui«5 do ^ntiidM dommagua ik lu Com-
pagnie. Cotto oiroonatanoe yfoat allogudo ooramo uiio doa rnioona qui rondont
lo d<<p«rt du d<;rundflur prob;i|klo. Houlo ot ainai /(iioftco.i, oMo no aoralt p«ut«tro
pu d'un graud prii

:
niaia r6^nio «uz tutrM, oll« oootribuo 4 4tabUr l%probubi-

Iit4 du depart du d^lendour.,' -— - — * -^

»o. Le nouviAmo mojon eat quo In dotto mcntioniKllo dnna lo d6poi(ltjon y
parait avoir 6t6 or66o horn do la oidovant I'rovinoo du (Jiinadu «t pour luquollo,

aux tormea du C. V. HOtf, lobrordoc'(/H<i« napouvait piia dmunor.
La d^poflition "muntionno "doui eauxoa d'aotion, ou, ai Ton voiit, d«ux dottoa

diatinotca, I'uno au montant do •20.70 pour avanooa fiiitca au (lAlcndour en
Norv<Jgo pour lui pormottro do poyor aon paaaage nu Ciinndn, I'uutro, forninnt la

balance do k roclamjition, pour dommugpa oauat^a a la Compngnio por I'obondon
do flon Borvioo onio joura oprda y fltre fentr6, ot I'inoxicution du oontrnt par
Icqucl lo dnfondeur dovait lui doniip|6n Itnvail poiidunt un on. L'obligotion
du ddfondcur, oommo oollo do la fSbpngni«, a 6t6 corttiriictoo en Norvdge, moia"
oiloa doToionr toutoa doux fim executdoa dana la I'rovinoo do Qu6bco. Cost
lA quo lo delbndour dovait travaillor ot I& quo la Compngnio dovait lo pnycr.
Bn promottant d'aoquittcr lik son obligotion, lo drffondour ao Houmettuit pour Mon

execution aux loia do owtfce I'rovinoe ; il atipulnit quo cos lois dotorininornicnt

Hos droita ot ooux de ki.Compagnio, A luquolle il n'obligonit, qn'olioa r^glcraicnl

Toura rcoours r<5oiproques daua la oaH d'inex<SoutioVi, ot mflmo, s'il ae rcndaii dan«
lo Province, lo bhhIo d'exorcor oa rcoours. Pour (|u'uno dotto oit dt<5 Oontract<)e

k r^trangor ot que la partio quj^'a onJeo puiaso invoqucr TexoGption do I'Art.

806 0. P., il faut non sculemont qu'cllo ao aoit oblig«S 4 I'tftronger luais qu'cUe
puisap aof(uitt«r 14 son obligntie^n. On I'a fornioUumont dc^cide il Mohtr<5al

<Monk, Jugo,) duns la cause do MaodougnU & Torrance, ripporteoau 5 L. 0. J.,

p. 148 ; ot je no aacho pas quo Ton ait jamais r^voquo en doutc, danscc district,'

que le eapitaine de vaiaaeau qui, horf^^do la Province du Canj\da, rcoevait dea
morehandiacfl 4 son bord et s'obligeaindo les tranaporter 4 Qudbcc, pouvait y
Ctre arrets par capm» a'il no lea livrait jya, ou s'il lea livrait cndominagoos. Si
on^ient, dbns les eaosos qui nous ooqtpont, mettrfron doute, paroe quo la d<^po8i-

tion no le dit pas expros-s^njent, que les ayanoes allegui^es avoir ^U5 fuites en
.Norvdgo, au dnfondeur, <Staient remboursables t\ Moisio, on ne pout cortainempnt

.

tipaa dire que le dnfondeur ne devoit pas fournir 14 son travail. Iltf'y est rendu,
a commencd.H truvoiller, y a par 14 mCme formellement ratifid le contrat ; et oe
fl'est qu'aprds plusiottrs jouft de travail, opris un commencement d'cxdoution,

9f afr^'
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—^ J;'-Pn«nio, c„ ics laisH.„ ;,:: oil "ST! '" '"""«"" ''^ «»"- ^ '"^
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"° "" °"*™ '^^^ "^""^o"-

v.„ir , eo„.struli6 'ct" n^r 'e "'T:''
'' ' "" ':'''""" ^° «""« -Ho pour

*

^traction W«H^riH.o.f^ Wat^^ ""^ """"' P""""'*' "P'*^ »* -"-

.
Ifs do.«i„ni.e.i cause-, p.-.r son ivf... r . V ? ^ ^'*" P"' W»«« F""-

.

a contract ,a L. dette do t l.il 1 f .T"";
^".«''"'«-^-"».'V Christkn,,

^•aPpoile .Inns la d6p.sS " o >' dils"" 'T'''
""° """^'^ •=-- "»

etut rcn.bour.si,bIo
. K.is nuL. ' H f - ^ "Pe"'"'""'""*. il est vrai, oi ellc

' do diffc..onco entro cotrdctto rLtro""!
" /"""'"• ' ^'''^' ' '' »« ^°'« P»«

">ont,.nt fi '. p,,!^ :;^^"
J
"" P;'"^'' P"» •^•»"«er pour cea. avanoe; ,o

pour obfonir son J .i^l ^n nVxTrr""'. ''"; '"" '''"'"'^ '« ^'^^-'^ «

vraitpas.pou.eot.n.iZ^:^nwl:isS '^"^
"^ •^-

sante pour lo tout si iTu^tZ! ^ "^"^ ^''''' distinctes dtait insuffi-

-^oopinlou. ^^Zjl^^^i^^^^'^^
Aujourd'hui, on y decide etavor- ..'2 °"°f

'

'fP* P- ^^2, Jones vs. Collins.

le tout cue 1 r.nu el ^1', , Zn •'
'^"' '« <^«-^PO«ition p'est insuffisantepour

Bowcn. K M.-'s Bench () imo '
t ' , '

P" ^f— J^a^erpon c« af. vs.

cotto distinction, d ' "

n n.irtT"''?"
.^^^-•^^^-'-^ - ad^ettant

soutiennenl qu'on -no p "t p s h f- i. T"" '"« ''''' 4^ "^^^ "^ ''^ ^'^^'^^

rpquis, otennuiio, P.rccquolcs "^'t!! ^ "'ontaut du cautionnement

defcndeur.vout Ir idern "T '"' ''"' ^"°' ''™''-° «« ^^^P^^ant que le

dotte po«;c;rt^f:";::t:; j:-"^ «w trait^u-H^p^ti^del:

raisons,fat do vruo J''
'!'" P''"^^ "''»""«••• I^a premldre do ces deW

donnnagosrc^chuuesc^out oSavlo T '"''' "^^'* ?"« «*''"' ^^^'^

.•^duiroie eautio„„en.ent;:;::z2:';:r2s-:"'r^ ^"^^•

Kcvenons au 4mo nioycn invonud nnr I.
Z. a^ .' ''^^''*' ''^ ««««nde.
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cmploi rigoureux serait impossible. Mais le ddposant doitse sorvir d'expres- 'xboMouio
Bions dquiyalentos et signifinnt la infinio chose. Si Iii Puissance du Canada no so

*™"
^d*^"''

. coinpoHaf(que do «i qui fornjnit cidcviint la Province du Canada, on si la ddpo- j^oTsw"
Hhion indiquait qu'au moment 06 clle a dte asscnncrttt^c, le ddfendeift- etait dans
I08 limites de cotte ci-dovant Province, ou nifime qu'il devait y elref jo oroirais
qa'en disant qu'il allait laisser la Puissance, clle satisfaisait aux exigences do la

"^
loi; mais la dtJposition est assermontee le vingt-et-un A Qudbec ; op y dit quo
le hcm/, lo ddfendour kissait Moisio pour Chicago. Dons les <inzo jours qui so
sent ecoulde cntre cos deux dates, ii n bien pu laisser la Province de Qu<5bcc ct
uller au Nouveau Brunswick, ou niCmo dans Ki Puissance, partoutailleurs que
dans les Provinces d'Ontario ot de Quebec, qui forniaicnt toutes deux, i la date
de la miae on force du Code. do Procedure, la Province du Canada. La destina-
tion de lagoolette sur laqueile le ddfcndeur s'cwbarquait, n'est pas mentionnee,

'

et rien n'indique qu'elle devait venir A Qudboo plutot que allcr a Shidiac ou iV

Piotou, d'ofi il n'dtait aussi prcia de Quebec, ct d'oii il pouvait tout aussi bien ra-
pideuient se rendre A Chicago sans mcnie passer par la Provjnce de Qudbcc. Lo
Code pcrmet I'dmanation d'un C(//>t(i« centre uncpersonncsur le point de laisser
la Province du Canada; il ne I'autoriso pas centre unc personne en dehors do
ces limites. II est bien vrai que lo ddfcndeur a, deux jours nprfis, (et tous les
autres ddlendeurs, molnsun le lendemain.) dtd arrdte dans le District de Qudbec

;

mais sur motion pour annuler un cajiias, le droit ne doit s'occuper que de la

ddpositioB et do la suffisance de scs allegations, sans chercher dans les procedures
qui I'ont suivi, le Coiupldment de cc qui y manque. Maintenir le capias et dire

-
que la deposition est suffisante, serait, suivant moi, autoriser I'dmanation d'un
C(»7>ta» contro une personne residant dans la Province du Nouveau Brunswick,
ct qui serait sur le point do partir pour les Etats-Unis. Le deposant qui aurait
ainsi obtenu le«(/n"a«, 1, 'aurait plus, pour fure arreter lo defendcur, qu'4
I'attirer sur les contins de la Province dc Quebee. Jo crois qu'il manque dans h
deposition une allegation e|gentielle, ct que, pour cette raison, lo capias doit dtrc -

mis a ndant et le jugemcnt cdnfirmd. C'est aussi I'opinion du Juge-en-Chef qui
a, sur cette question, dos notes plus dtendues, et je concours dans tout ce" qu'elles

enoncent.
,

Meredith, C. J.—" The affidavit alleges that the defendant is about to leave .

immediately ' the Dominion of Canada,' instead of alleging that the defendant
was about to leave immediately that part of the Dominion of .Canada hereto-

fore known as the Province of Canada. *
.

In the present case, owing to the province of Canada having as such ceased

to 'exist, it wag impossible for the person making the affidavit to use the words
of the Code, and even if that had been possible, I would not hold it to bo abso-

lutely necessary; but where words are substituted fjr those to be found in a
"^

law, and more particularly in a case involving the libarty of the subject, X do
hold it to be absolutely necessary that the words substituted be beyoud doubt
equivalent to those for which they arc substituted.

It is plain that if at the time of the making of the affidavit, the defendant, to

the knowledge of the deponent, bad been in Nova Scotia, or in British Columbia,

.

ttld-ltavo swofflkfts b« did, < tbat^ the

^*>^--
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ir»nV^X. '^'^''""•lant is imniodiatelv about f . i
"17"^" ——-—

\
that ho defendant is hnmediatcly about <»« i ?

"""* **'*'«' «"«gMion
;,

I clearly apposed upon the face of tt nL . T ""^ ^''™'»'«» ofCrad7
the defendant. ,.„a ij ,,« Pro nee of Ou!^. r''"' u

"'^ ^'""^ '* ^^ -^
because in that case the defendant Zm ^ ^ """'**

'^•*J» *»>«* -ufficient'
Without leaving the late Prov ZofcT .

" T' '^' ^""'"'on of Knl
the further s.ate.ent « thTtTh Z::';; C^^''^

«"«gations would JsHy
-p.- But it does not appear hyZZjt Tr t""'

^'"''^'^^ oAisZ
defendant was in the ProvinoV of oLtVorl'- ^^'^

'' ""^ ^"^e, theda
;

on the contrary, the affidavit wrmirnT 'V''
'"*^ ^™^'^^^^

from the affidavit about the defend^nrtth" '
^'^ '^""*' '""^ «" '« know

the 9th of June, the defendant ' Lft Mo
"

'T''' " *'"'' ^O'"* ti'»o afteT
of others, the said party ,, lealg^S" "If"^^ "'*•> » g-atn^
'7^« '° Chicago, in the United Itatl''^''"**''^^''^™

going to joi„ their

paniedbythestate„eatthataUheC^^^^
defendant was within the linuts of theP^LVA '? °' *'*« "^d"^**. the
statea.On\ it appears ,0 n,e that the Z^ZZnL^7^Z'' ^"* without' that

^
It has be^n contended that if the defendrn td u

'^^"»"j''»«"fficient.
Quebec, h. could not haye suffered fron thot^ ">

u"""
'" *« P«>^'«ce of

.

tention admits of two answers : Fi« l" W« ^"^ "^ '^' '"*' »»»* that con-
whetherthodcfondantwasorwa

'te^^^^^^^ to dec dowhat wehave to detcr«.ino i^ simply whler !f ^ ^
""'''"^ ""'^^^ *h« Vrit-

Pla.nt.ff was entitled to the writ su?d rllt
"''''"'*'" *«^^^^^^

•Ma«.toba, and had immediatelyS„^tf p"' ^''^ •^^^•'"'^-^ '>«d beenTn
-

.

remain, he would have been LbleT^*:;':^"^^
ca^suppo^d certainly ought not to have i^r^^^,"^^^^^

which in tha

these affidavits is not only to g^a d 1 e dSj
' T«« strictness Lqui«,d"'

.

against any misconceptioa of ^re law by ho^^f
!"

'^T'T* '^'^^-rbut .4
learned Chief Justice added :« The feanZ i

'''"*'•' "^^«^'V and thT
strictness of construction where orpartT "1 , ? ""'"'*

'' «'*^»^'' *<> g'eat
actofano.her.'

11 East 316.
^^ " ^"^•^"P"^^ of his liberty b; the

- '•^bisrulehas bcenfrcaupntl., „„* J —^ '
>»

".e th... „™ according u. rt,e Jri,°l E°' »««-;.b«« i, .ppj„ ^
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say tbat an affidavit that a defeatlant ia about to leave ' the Dominion of Cana- Thi MoUie

da,' wl^ tcouW be tma^if the defendant yvere about to leave Nova Soolia.'Nfew
'"*"

.nd
'*"'''

Brunswick, Prince Edward Island, Manitoba or British Columbia, in order to JwoVen"
go to the United States, is of itself equivalent t^'an affidavit that the defendant

'

is about to leave tho late Province of Canada, whi^bwoaW no< ie <r«c if the
defendant was about to leave any of the said five Provinces." , *

.

Hamsay, J ., diasentiena (In appeal) :

This case comes before us on a motion to quash a writ of capiaa ad retpqn-
|

dcndum. ,

-

There are a variety ofgrounds alleged on which it is sought to have the capiai
set aside. On all of these save one I believe the Court is agreed, and that they
are deemed to b» insufficient, I shall therefore only allude to the one reason in \
which I, with njy brother Monk, dissent from the majority of the Court. Tho ^1
groupd ta which I refer is the absence of any substantial allegation that the
defendant was about to leave that part of the Dominion of Canada heretofore

' ^
representing the Province of Canada. .

Before explaining my views on tho'merits of this question I must disjKwe of -

two preliminary^yM»||||(8 raised by tho Counsel for the appellant.
^

He says thayHMHrit was issued on tlie authority of a judge, and that oon^

sequently wo fllH^behind his order. It is said that he had a discretion to

exercise, that Mltis'ezeroised it, and that there is an end of the matter. \ ,^.
1 think this is a misapprehension which will be cleared away if we look at the '

history of the law. Originally in cases of unliquidated damages the plaintiff

got his writ on affidavit exactly as in ordinary cases of debt. It was felt that
**

this was a hardship, and that it put parties, whoso affairs led them to leave the
.country, at the mercy of unscrupulous olaimapts, and the law was modified so
as to render it necessary, before issuing the w/it fur a debt arising out of dam»-

ages, then unliquidated, to obtain the ordei-' of a judge. This was an amend-
ment of the law clearly in favor of tho defendant ; but if we were to hold that

this order, obtained exparte, were to preoludo a cantradictory revision then we
should be converting what was intended to be an advantage into a disadvantage.
Th^ discretion of the judge who gives the order is as to the expediency of .

allowing the writ to issue at all ; it does not extend to absolving the plaintiff

from making the necessary affidavit.

The other preliminary question is that the motion does not sufficiently* V
set forth the objection taken to the affidavit. I am of opinion that the grounds #
are sufficiently assigned ISthly and ITthly. The latter of these grounds dis- ^
tinotly says that the allegations required by law are not to be found in the affi-

davit. This covers very amply the defect insisted upon now.

These preliminary, questions being disposed of, it appears to me that the

whole question id^in a nutshell. If there is any principle oon^crated by a con-

stant and unvarying jurisprudence it is this, that the affidavit ^r a capias must

be precise, and that everything required by the 'Statute must be formally alleged

T-i.e., sworn to—leaving nothing to bo inferred. I remember that this was dis- , .

'

tinctly laid down in Nye Vs. Maoalister nearly twenty years ago. I never heard

HtP-tlita ^hwtrtaw-bt'tHg- overruled, and I do not think eveir now the TuKng IrflF

}» ealledjn question.

—f?r-
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~ ~< ' -^ 1^ ;"
.

oJ'oson .|r« that defendant V' L ^t to
" "

• "'""'"^S- ^Le Wo/d. he h ^

,
^^--# It-win notbo.ri:ust:'„: rd'haT^^^^^
.

The fbr?l,er Province of C«,„daM/„r.rit
^"* these wordj ^e equivalent-

-d-; and it is a „,ero fallic^
"

«
'

t at th O
"

''". ""'^ "^^^^^ of Can-
•ncludes the Province of Canada Ls 1 ^"'"'"'"" '^ P"»«Ja being greater
-el, because the Do^inionTeti;

t e P^" '"';'" '''^ '"»«• ^^^« P

-

» a bad defipition of the defend n7s^^^„t^Lr\""1
^"'''""" *«'« *•"«'"

cumscribe. :J}ut the reahtcst is til
""""^.-^^'^bieh ,t was necessary to eir-

• .^^!-thaMnot>LtiS:tif;:!;r' "'^^^^^^^

,^
ontheOttj Jone/andthat otr^bltSio^* J^going to Chicagp in the Uni ed S^.r^^r':: !" »» « "---»- -id they

,

and narrows the Dominion of C.n da to^ e silfof t "ffp^'P^
'beallegatio' '

If th'3
.8 riot the pretention, th^a i t ...u ! h„ J 1

"*' ^'"^"'"'^ "'^'C'^-ada.

"".elUon the l>oruinion of CanadTat all "l.o ffi I
''"* '' '"'' unnecessary to.>.

been>ffiyentforpI«i„tifftosuv
th.t

"' '-"^

"f,'^"^**.
««d that it would Imve

on-the 9th June saying he"^ lo bf"r-S '' '''' ^'"'''''' o^8ague^y ^
the answer to this so.^ 'jZ^X'^f^ ^ ? United States! S ^
'^ourt is an inforcnco from fmf

.

conclusion arrived at bv the

I'iONK, J., also di8se7iticiis reli.vl n.. *i
'

. -

fd the Chief Justice in the CWr bebw t
'"''"?'"S .^^ '"'« l'':9t''or IJamsa^

.

J te.ti^i.this: lU tl4.SSSt5':^ "'""'' ^^^^^"^'^-^^^
ants by virtue of the affidavit njadrb^thlp?" '°'P'"'"-^''*»^^

affid,,itthePresidenthas-n,tr:or„'iatl r^^to leaj^e that part of the Dominionf r!„ 'i f^'^^f^
^ore Immediately.obout >

ofCanada. bue has eontt^ 1, ,?;^^^^^^^^
leave the Dominion ofCanada ? rnultlr r""''

*"' ""^ ''''' '?»>'>«* to
the affidavit, and to the JudgeLldef b^ „f:,?^^^

''''' '"''- "S-"^ '

•
' ^«" ^' "-ide ^by the honorableJuS of tl fj^ n

'^*'°"^ ^PP"'" '<> b.te;
of Review, pronounced the jud-nnent from w^. 77 ^"'"'' "'^^' '" '^' Court

attach any importance io the,,e first obj^^ctlls I . if ""T'
"""^ "' ^ ''^ »«»

,
cttssion of the sin/e question to whill^l . " ?"^"° "^^'^.^^ tbe dis-.
that^theaffidavit.ofthe Presidentof the CoJn

• '*^*^'
'

^'^^ "'"Pondents say .« sufficient fhctsto warr:r ^tSr-J i:;"^'^-"*.
-d docs notsi ;

4^gr-bew.hat at the time ^CZ^^^Z^j^t^
*'--

,r ^
.

' /.v. « s'
.
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were ilu the h/rctoftA-o Province pfC.inodti.

that objection waa Submitted to us, I

^•\.

I admit that, fVom the pr«t moment The Mol^iito

.
<ound no real weight in. it. In fact, if tSd**"''

that strictness bo exacted, an affidavit made by an inhabitant of the city of Que-' "aMV
,
bcc^against one of bis townsmc'ii living in the sumo city, witR|)ut saying that at
the moment when the affidavit is niado the latter is still in tbp Pro'vinea of CTna- '

da, but is upon tlio point ofjoaving for Kurope, or qf leaving tL Dominion of ' '

Canada, wo^Jd be null, qndtlio cai>in.<», c\^n if executed at Quebec nu instant
rafter tho making of the affidavit,' would bo well and duly.set aside! I think
that such a cnpias'would bo linassailnblc; B«t if one scads attentively the a'ffi"

'

*.

. davits made in the present cases, it is^secn thift it is there positively sWorn, on^_^
the 2l8t ofJuno, that the defendants had M\ the service of tho plaintiffs oi^tbo^". > *

" 9th of June, and had then embarke»| 6n board of a wjhooner at M<)ilio, were they ^ .-
thenj«er<J, in ordor, wifh othot-s, to proceed to Chicago, in tho AinericaiMjni<Ai ; :: ; -
and, m fact, they anrlvc at Point LovUbout the 2l8t and^ro arieste/on the
22nd, and 23rd of Juijd; - Doubtless tfie affidavit might have been more explicit,

' '
;

but it seems to mo sufficient for all tho requirementa of law, and establishes a
legal 'presumption of the prescncb ofthe defcfidants within thoUmitsofthI former

'

Province of Canada, -at tjio (inio when Mr! Molson made his affidavit. Ho
swears that the defendants were, on tho 'Jth ^ Jufto' at tlte pli(^ called Moisic, .

°

that they embarked there, on or after tho 9th June, with-f^ intentim^qf Icav- •

ing the 'Dominion of Canada, and, in fact, without leaving th;e Pr6vi^6 if Qu«-
bfec, they proceeded from Moi.^ic direct to Quebgc, where thcjr'were arrested* J
accede tp the proposition of thfe respondents tha(} tho affidifvitshoul'd show, uport

ite_face, thei rjghfof^capiasj and if I cite thj|!, patent fact tjiat thcsd^efcndants,
havenot for onoinstant left tha.Provinop oi" <:!anoda, it fs n»t ta help theplain _ ~

iiSh, but in brdo^o show thrtt if the President,* ig his a^davji^ has giveA^a nar- ' »
'

'^

i«

^ration of the Ifaets^tp'obtain^a c^jpiup, not only ho. is not cbntnadioted -by^he /' \' '.^

'* subsequent evfents, biit ho isentiroly corroborated. . His.lprigtoage is i^ot the ver-

bose languagi of an old Pt•ocHl^lu>^''(f^ CMtelet, 'bufe that, of a business man.
Who only sayij wCit is-necessaVy and nothing mo^-e. ';IIe has'compiied with the

' requirements of Art. 1^0 and 21 of tho Cqde of Procedure, which deckncj^thift:
. —"'In any judicial procccJin<,' it is suffl«icn't that^.thq ftctl>ancl conclusions lii

distinctly andl fairly 8tatcd,'witl^)ut«ny-particul'ai• form.'' Ilis=Affidavit is sim-
ply this :—Tl^dsd menwhoA' I loftat/Moisic, abfeut tho 9th of June, embarked-
oh -a schooner for the purpose of goinj^ ta Ghicago; and on the 22nd ofJune they
are arrested Pnlpieir way from. Quebec tp Chicago; Unless we rfetnrn to tboSp
a(K5ient formalities, whjfeh ridicule has driven'ptit of the courts of jtfstioc, I do ,

. not sec*JioWj taking alttfWethcr all the circumstances df the case, we oaiwsoine to

'

any other conclusion than to say that tho aflii4avit, withoutetatiog it ipsmimis
'

verbis, sets out in a sufficient manner .the presence of the'ddCendants.,within tho
limits of tho former Province of Canada at.th(i tM of the affidltvit. In fact,
the afl^davit is mado plj tibe 21st ofJune- and thcy\ro arrested onth^ 22nd; at

- Ii6v!s. Would they have had the time to go to the United States and between
the 21st and 22nd return '.t(> Canada, in a sailing schooner, on which they Ka^ '

7,
embaijked ? Evidently ^ot. and on the 2lHt t^ey wero; iUraf,^«^

^
L th^ faWmW-

^'

V.

Province of Canada.

•i^\' mm^

'V,-' • •7>, I. • /,
, *
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r''"f'""'^"J»<*--'roWrtn?^^^^^
I remark thati

rccol octed that the-Courts iorn.^lZ,^?'
'''' ^"* «"« sample, it will ^ '

It was not without „o arduousstru..Su h «"
P"'^«"»'"«^" personally "

intelhgible as well by the educa/odt J' " f'""*"^^
'''«'^'"*^^ ''"'gua^e

posed sacrame.,tel hn^,„, „f bv^nl v
"'"""*• ^''' "'*^ '"^l-o'e and sut

i

ture as to the objection S^ ^c^;):iCir ?''"'"'• ^* ^•" ^« »^^
P^u.t.ff. swcari„,to the actual ^^^^''''I'rf

*'- nece^siiy ofthe
very n,on.ont of the makin-. of tho ffflT ? de<e"dant in Canada, at the

/
8««go ,o«U>loyed .„d the ^^^:iJ:r'1. ''"*' ""'"''^'"^ ^ «- ^

«ecut,on, as in the present c^r I

"" the issue of the writ and it;

between a rigid .„d „^„i„,^ i„J„„,7 <"" *""'-5 " " «!'» choiee to make
of JuaUoe should i,.e,pre t;„T.Tdr "'°"'"'""" "" "'-I' C»»t ^

J»ds«ar.begi„„i„, Jdi,„,„f;«^; "^^^^^^^^^^^
l,i,.,elf b, «,,i„g ,j„

portaee^,ha„,e„|,„i,„lp^y^^ "j""'""' "''""cl- g«tet i„!^

..);««..hici it, ,,„g„,g. ,,„evSt : j::;:^'.*;[^r- --"««„.
The Damw ni es of i«tenii»i«iln„ iu- uT ^ "" *'<"'"'

two of the J„dg«, .itfc «f^r Xt,t«T^; T'"'^'^ >'y »» or
VJalod to excite '•'ti^.^toi^'i^^ZI"".

""""• " "• *• « ».~.v.v« a rouonaiiear Jesf nn o«.,_ii x • / - -• ^, «. t,o, are oaicu.

^:1

.

\
V

, .

"

*~,

, «. . .

V
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OlMn allM
JaeobMp.

•-

that the object of the nets whfcli «.. i 1 ,

"'"^ *'" '^'' '"»»'•'<»

i. to rendjpu„i«hJ::::i: 1 :i;3;:,!:^ »^^^
;"

rr^.
p-edi„g,

which have oonstantlv rrotooiorL * °"^"*''"^'"""'™"»''°««»

^ doubt exists rc^^ct Toll of

"'""
' '"^ ^^ '""« '^ ^''^ '«-» '•»•<>»«

1.1 II i. . .
'»^^""b "»o guilt of a prisoner, t a oiilv fair fK,.* !.« i

..d which h.™ n«t
,
r"'j; ^uhTh

° ,wT-r"' '"' """"^ • "-f""''"'.

cause from bcine defeated or A^\Z^ kT f ?•
'"au'fcrt justice of a

vertence of geftkilrof th^t^l^^ Tl' '''P^' "'^"'"'"'^ ^«»» ^I'* i"«<»-

they were presented, and wh6 orderel th«S; *• 5 I
Judge before whom

question, to ait as he did ^ ^ "« "^ *••" '"* "^ ««Pi« i»

^am for .ve^i.., Iho jud^ments^pronounced in the Superior Court and iu

enoagh. Although^at first s^ht it l!t '"''T^
'^ "" *^ be.import«t

form, it iB not th^ess LbstantiaMn ^ ^ "^'^'^ """^ ^^"'^P''*"^ *» ^^^

the Rute of PraWNo 67 wlrr""°^ "1 ** •"*' *''' «^"«' "^"^^o^ of
"

founded on Bpecid m^tt™ In^tr'^^^^^^ '^'"''"^ *••-' " ^^^^^ -"o^oa

•made, and ufp; ty 2^1^ ImS the grounds on Which such motion i. •

motion not set Lh^nTuch^S" n1Te 71 T"" '" ""''^''^^'^

aiguments that the plaintiffs have „n»
/^\*''« *^.«^«"'d»«te cotoplained at the.

the heretofore Proving ^CanaJ.Tt^ ^' ^^eir affidavit that they were in

o[ leaving the h^^to^^jS^ ZZ^lZr^1!- '^^" ""^ ^"'

^SSnrt^^;---^
iaWHexpreteionsofirLSra^dSil uTT ''''il.«'^^^

..Wi



i

-

,„^«a^;- attention to ground No. IS.'a. co... „! ,TS 1 rl 'f"';"'' '"'^^« '''-"
4.coU^, tho effect which they desire thi. ve v V> , ^ "' **"' '^^'^ '"''» P'«Jwo''n«

^•^^ taken b, the ,wJm, il^^oZ'trtt/A' "'"^'""^ *'''p^-^»-»

objeetion,euuaeittobou„der«t„.^Thatlv
, "f""''''

by.thi. g„,fa„d ^^
the affidavit, " Donunio. o^Canad.•"«!!^ r/'''''''^

"" °"°8*««« "'
Jogal pu,po«eH, the heretofoi*pZiL 'ofs o"t

"
. ":'

"""^ «'«"''"^'''«% -H
on thissooro is that the pla^ntiffri !iff «' "."'' "*"' "'^''^ '"''j^ o«>J~tiou
bdief in the i,«„.„diate d'p „ t 2 ZITTI' ""•"""'" J--''^^ ^h ir

«11 the judges before whonf thi b^I^^^^^^^^^^ ""^ ^'-viuee. '|Jow.
ic-«t appaar to have eou.o, to the eoltil tht,. '''T'"*''

'""'' "°'»«' «' "*
their affidavit sufficient rea;ons to jurfrtheV i

''
''"""'''^'' ''''' «'»'«d '"

ofthe defendants. In a case of i^J^^^^^^^
,

«take, a doubt should be interproted'iaM of

"^"^'^ ''^ ^'"^ "^^^J-^ '« «»
i ««"«'. with a knowledge ofwhathehnsw I 1

* '" P"'"'"^'"' »"'t when the pri-

within the ti„.e specified by IZ' t .
'
""' """"""^ *'"«'' '•"-^«'.

/ ^""'Je'l irregularity and nie^X^'t"'"''""'""''^
permitted to complain, at the astH^^^^^^

"«
' »>"

ho did not deem worthy of notice ifU .

«'»»««'°" *vhieh, at tho outset,
to leave the former Pro'vifcrofamtd:^^^^^^
of Procedure, the right to bo di^rarld^ ' ""''" '^''- ^^'' "^ ^''^ Code
long before they oculd mate t^. 'W T T"^^' """^ "'»' ^••''«"t del«y
did not- consider it thoir u^r ! to do T-

''*' «'^'"''- ^'o«rt. Thl^
offered „ Ion, iu.pri.onmo„t tl have tl '

""1 " ''°^ ''"^" '" --«<l"«nco
observation is not made to iu tifH '.

""''"' ^'^ "«»»« ^"'^ i'- Thi« last

.
the defen^mts to set ti^^ZZ'^^T. ^"? ^''^^ «^ ^"<^-t^"

.
only themselves to blame if they have suff rT ^ •"'"" '^'"^ ^"'"'^"'^""^^ have

' - Th„fnli •

^''*^°*"^'''^«'*" Jong incarceration.

.the tlurtietk day of June last to quash t wit of1 "" T "-''"•' ^''^^ °«
the 8u,d cause issued; should have t,ee„ t^T^ t^*"'

"<i r.'spondendum in
' whichtho said writ issued and the prtec<iinr^J

""' "'^' "" "«'^«^« "?«"»
'regular and sufficient: This CourrprjSn^"^"

'"'
''^'"S '» «" ^'''"gs

the said Superior Cpurt shduld have pI'utcfd """^r
^''« J^^S^^-^t which

and ">«»'««^oid'thesaid two judglSr!;"^^ B-<i motion, annuls
nineteenth d.y of September, one tCajL rf 'J"^

""^ ^^^^ «"d «f the
roj^pts and Wemiles .the sa/d nioln toG'^ 'l""'^'"*^

""'^ «evcnty-three. and
pondent in fewrof the said appclirt af^ii ^^ 5^

"osts-against the said res-
and it is further ordered th Uh "ecoJ^^^

"" ' ?""' ""' '' "'« ^ourt below

;

at Quebec. -

*f
° ""^'J, ^ remitted to the said Superior Couri

vested by illness from taking h^lTotrBS^J^" "'^ -rits, being pre-

.>^o.<.in.on...ritin^.,..,,,^,^^^^;^^

' 1 '
'

'
li ' t . Il l

'

.
' —•-



COURT OP QUBEN'8 BENCH, 1873.

from aod to rejcflt the motioo to nuoah witK ««.. i .•.« /^
' ~

~
bclo»."

^

^ ''"""' ""'"°»*»«»t»>i-Cqarl.nd In th. Court Th,a«..

r"

Jr»». <7ooA, for roBpondont.
'

*
'

Trunk Msllwiijr
I'ompaa* or v

t'Mtda,
Dd

Atw«i«r«ttt.

< •
COURT OF QUEEN'S 'BENCH, im.

MONTREAL, 2nw, Jvsm, 1873 • -

." BEAU, J,
/ ', • . .

.

'''•...
, .

Xo. 47.
/ nm ORASD TRuxK'RAfLWAy cm'Am pp Canada;

;

(^^*ndanli in Court below,)

,.

;

'
'

EDWriNiATVVATER, „V.».
'

' ^' ;

V' I r>r%' / (^''"'""f* in Court MowA^
An Ocean StMHtthlp Company, by It, bin or i.,iin» h".

'• R«^0»D«»Jr

3rd.—Negligence on tlin part of the o«r,i»,"-;iii K . .^

.^ugooa,c.rr.ed%m :!:r, fC btSi^rr '^'e^Wonce .^.t
. .

Uandilngjn the uSbal cour,c of tr.B^or.nUo„
"' "'^* """ *"" "^ '^X ordinary

^^^of this ca«e wn. bo n>«„^n..., .ported .p,^ ,„oI. XYJI, of^

nP^'"'^'''w '^\'''''^ '''"^ ^'^^ respondents sued the Grand Trunk for .1, ,of some plato glass Which was carried upon the T»„H ^J.^,^ "^
''"'"'

Portland to Montreal. It was alleirod thaHh^ Z'^^^IT^ *""•« ^O"*
:

glass Was broken, and thopresont aedon w , K •'^^
«""^ 4«4e Jour«fe> this .

Grand Trunk l»y theirJ pTa ^^tl a 2^^^^^^^ '^^^
^

Company, beaause there was LprivUyc^t^^^'*?' f"'"
"°"'"^* '^'^

'

PAH,; that the eoutmet for the ^volrl? L T '^' ^'"^^

Allans in England. The second pirwrtltlhl f ^"^ "^'^^ '^''''^ ^'^^

on the defendants' cab. The Court Z!J • • ^T '" """^ ^'*''«° »hi'« '

glass at Portlan'd from the Steamship ComMnVInstSId^^ • -^1""^ "'°

between them and Atwater, wiihout any SlZvl^^i^-
^""*^ '^ '"''"'''

"

'

fa^t of tile Company reoeivL goods' on b^^d nfT • ^ "« '"''°^'^-
^J^S.

of<^ntractwftlfti.^o^e..^g^,'^
BCit nl iipft it I. ... . n.. . J .1. „.,

«"^"°°' "cretore
f must fi ll Tn thaBcit plnce, it wau Duid theit wasnop^bof that the glasr *« fcrokn wHile'c^'

'

>Hv

ri~^
^',
.-e:';

':v.
V-



64 COURT O^ QUKKN'S BRNCri, 1873.

• Urounrd

Tliun •! ai

Ff"

i

i

1 1 9

<'

tb« o.r. Ilk Honour found tho proof of tKI» fiot most coooluilw. If the irlaMWM broken wl.,„ .,^ (:„,„p„„, ,,„i,„a ,,.,, ,,,^^,,„ ^^ not th offi

objicmb e «,. ,he onUldo of tho .ca»«,. On fcoth Kroundn. ho wm of h«

Itod "" ^"''"'"'' ^""•^•"""•^ "- ^^-P-^'" ''«"^ "'"-t be

iloVK, J., r«„„Aod thut tl.o Company^ tho bill of l„di,.i aoknowlod^cd
l.«t they «ce.v«d the good, on board t».C,ir c.r« „t Portland in «ld oZ Thanjury to the ou««, w.. o,t..„.d. „„d would have boon viaibio at one «, th

';;;cr" '"" ^'"^ '"^ "^-^^ '^^^ ^-"'^-^ ^^^ "•« -•« »>"'-" '^^o^*""^

W T . r""t^;
"'"* *'""" ""- "° '»"'-''""'» »•'« injury ocourrrd on th

tJc:u?o;'2;:i'^^"^^"^"
""^^^ " "^'^"'' -«-•-« ^^-ej-^-ntof

froI''to^,rtt
* * <^""*'^°rin« that^here I. no error in the judgment appealedfrom, to w.t tho judgment rondorod "by tho Superior Court fcr Lower Canada

np^lnts
"" ""'"" "•'' ''"^ "^ ''' ^•'«P«"«^-'« -««'"»» the Ji

.

The Hon. Mr. Justice Drummond dissenting. , ^

f, ,. „„ J"J«»'«"tof Courtof lleviowconOrnicd.
C<«rrter it- /'ommutZ/e, for nppellnnts.

<S. W. Z>f>rmn»», for respondents. . /
(J.L.M.)

'

.

^ COURT OF QUEEN'S BENCH, 1873.
MONTREAL, 24th JUNE, 1873. .-

-"^
Coram DvvAL, Ch. J., Drummond, J., BAoawr, J, MoNic. J.,

.

TAsciiBaBAtr, J
____——-" No. 100. ^

'__-^^ BROaSARD,

H«LD :°-Th«t selture cffiibted In the hands of thlin «.,., „*„ j
^ .\ Rwomowts.

This was an ippeal from a judgment fendered by the Court of Review atMo„t«a, on the 28jh of June, 1872. lfi™ing .judgment of the SC aMont^al rendered ou the 26th of April,]^
of • th rd party was deelared to bo Ulegaf, beeauso it had not been proved thasuch third party had co«.en<«ito the seizure
The Court of Appeal, (DuvAl, Ch. J. and Dbdmmond, J., J!„entMuion the ground thit no fraud had been proved) held, that art. 553 of-trcl

C. P. rendered sueh a »e««re va^id, if the party on whom the seizure was maded^d not object, and that no proofof actnal consent to th. ..;,..,. ,„, „^;



t'OURT OF QUKKN'ti BICNCH,J8I8. W

la C'our SujHirlouro nufaVU tl ntcnu IW I"'"*""
^""'"'""'"^ oolui do

Jo. oircon.tinoc .divnn.cr
""«'vou..on acH«,,po«a„..produito.o«.

a. .« part d. ,„.,... r.o.:.r:'r\ ; rr;;-;;;^-
^^•^^'"•-vo„U„..

.avoir 3i Ie« intlnL av.! d„ble f ff^i:;
'^^ "'

'i" '"^'li'^'^
«» 'W« «!«

ticr8 8icodornlorn'vobieoton,.: r k possession nctuolle dun
arret on .nainsZr '" ""' ""^"•"''"''« "^^-^^ "'«4"el. voH, do sai«;

."terpi^tatioo. ot il suffit de p,t,uver leu11?^ Ji I
"."'^P*'»>'« "^'u-e double

I« Pr-nto cause. dWlIe«^T.^:jTe"^^^^^^^^^
n'ovaitquitf.que dopuis un in-J; JW «

:"
^^^^^^

^"••'

doy.Uonost,etdoit.^couBid.r.coa33^ ^'-'--
«a pretention dans oo sens dautori..J- a "^T*""*""' '^ •PPel«nt a appuyd v

;>aIio,C„rr..4.utZ^:X^^lS^ do C.
fra«de/je „e vol, p«, on thisSgSHl LwfT'"*"'

''™*'"''' ^ «

par la aaisie des effets et ie n'»^,!!- .

•»««'* Po^'^^on da tiers soit empiree

quelui fait la slisf^ar^etrtcdrariai^"^
%*", diff.,«nce entre la posUion ^

d<5clarntiod du tlers-aaisi si 1« H«J J^ v ,
''*" '"' '' «»»'«<«<«o» de hr ^

c.les.,.verasu;r::2"^,^^^^^^^^ -ie-arr.t, co».e '

Wio„.nous le texte deV^^T^^t^ ^- ,^,7^'^^'
^QOHfintement f»»»oiy

^ °" ^- •^' V- PO"r dire ou'il f.nf ..,

llriM*i|r4

•nit •

Uun H •!,

.#

' ^ '

*«"~
' 7'

3r -:^,_i- " "^ .-'

-

t

- ^R.'

S^-,J.l.£^l^ .



«uii

7l««ti«l

IH

Wf

%.

w

•ou, lo coup .lu J«j«„„„„' VtV .

'"•'•"^."•'''"'' •^^'^ i''«"lvuble,p„ur.ulvi h

••.»«rvc„„n„ qui ,.v„„., «««o.„„tvo.,.o„t n .7 •
"" '"'""'•'" P" ''"» «'«-

do falrucouo „.,ui.iUo„. «.nU tlJ.^^^";
'« 7-'' •^- -vo««. «,„..

.

fi'lrr. quo n^annmnn ll „•„ ,,„« ...J
,""

°""^
'

•^*'''* "''"^""'« * "« qu'H voulait

vennit do lo eoncluro lo mntil! ^I.^'tro"'^ ?""' """"""*» '"" ^l"'"

«von«c.oquoj'„pp„||erui,.„«rt^7.r««»„««» '^'^ """""" '"'^- ""^'c- oou.

Un «ctioa, 8(J. 88, 8U et «uiv„„ul do „ „

'
^^ ' "" ''"" "" "'^ •»"*••

rinflr.r.,..i«,. du ju«o.uo„».
'" """"" "^ ""« ^""^o"*"- J'"pino pjur

"-- Mow. ,ro.a .,.0 «! d is "Ir"''r:
'^ "'" -r««^-'V«lr.e„.

between then, dated tl.o twofth d . v of ol. ^.
'"'"" °'" *'*° ^""^ «'•»'"

p..-cd before 3ro„tpoth, pub Z" Jn ' "'f'""""
'"'"'^'*"^ ""^ -«^«"^y.

•Lis cau.o i.aed at theTu'ie ,0 ^ia' Til
'^ "'^ ''"' ""^ '"'•"' --' '"

wnsuiadoat «ti.„ewhe„ tl.o « id dof- >

7""""
>
P''»°'«ff. contestant below,

1.N liabilities to the knowlX f.J:U^^^^^^^
''""'^"' ""'^ """»"<' ^ --^

ol'mdoand the pureh„«o thfJn a^l
1^""'"^

between tbo««id p,.rtieH to thoT .d de d ! j n''

--« /"udulent .nd coll««ivo

law; considerinK that the «aid Ted Jo ^1"*^' ""^ '» """'^-ention of
therefore be rescinded n„d annulled and 2^1i

*'''' P"'-"'""'^ ^'^"'•eby should
herein by tl.o said respofidentrL/:

""
^'f""« »'"»' »bo intervention fyled

to law. and that the sll good e^a L''"; J'"'""'
'"^ ""''"""•^°''' '"^ "ont^ry

vest in the ..id u>ta..n!^^:^i::: :'''''' """!"»«<^- afi>-aid.did not
or effcets." ' '"^'" "S''^ "f Property i„ thosaid goods, chattel.

..... . ; ; ''»^='"«»'« of Courts below reverwd.

Jnulel <e Taillon, for respondent.
(8.B.)

>



COURT OF QUKRN 8 B»NCH, 1878.

4
COUJiT OF gURHNfl BBNOH, 1878.

MONTRBAL, Mn JUNK, l«73. /, *
fC^ Pvv... c. J.. i*a...»„, J. ,u^,„. ,,„„„, ,^^

l»0..4* .

'
.

. \

AND y
AWMAABTI

;

ID i-ThMwh»f.»h,Oo«rt to .«,«..*.»,I., ft. ... . .

RWHlKMim.

*'

le Superior Court, at ICootniil

872, in an to^a brouf^ht bj
^ th« 92nd mi]. of tho Inaol.

i«nt of tht respQad«DU wu
M'had not bMn proT«d.

Thia WUH an app«ii| from a Judgnii
(ToRHANoi, J.), fuidarod ooHw Sf

"

the apiMliiinU, oroditors of tb« rea
vent Aut of 1869.

Tho doiiiand in tiio aofion fer .,.„

rejcoJod, on th« ground that tho fraud <j

had boon UfRod, that inufiuuch a* the olauao in th. A»» it j .? T "

MONK. J. (du^nue..,), «„d ho would «,arool» have enterdd a di«ent «Vn

n vi 1.I.U v>ouri DfliDW whioh thu {Jitmi waa ko ns to rovuraA Tl.- —»«

/it."*-

^

*i. ){-'

• <»

rroig

•

1
•

I ,

* /

V.

i

f

/

' i
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COURT OF QUEEN'S BENCtt, 18^3.

RoK'^fJ't*'. Badolet, J., said the oreditors had appoale^rom the jucl{i;meDt of the Court
Jtan'ocr «t »'. below, and culled upon this Court to sustain th^ jud^ent of the Superior Court

^ as to the money oondcmnatioD, and at the same time to add to the judgment the
'

imprisonment which had b<ien admitted. The Court found that, the conduct of
• the respondents had been so flagrantly illegal that they could not escape the
penalty of the insolvent law. The judgment would, therefore, be corrected, and
imprisonment ordered. The cross appeals of the defendant would be dismissed.

Taschereau, J.—Lies appelants', demandeurs en Cout Sup^jffeure, ortt pour-

suivi les defendcurs P^dmond' Saucer et Guillaunte Sancer pour $2320.37
pour marohandises vendues etlivr^es et pour lequel montant les intim^s avaient

domi^ leur billet promissoire, et ^n outre des oonclusioas ordinairos a I'eflFet

d'obtenir une oondamnution pour cc montant oontre lea defendcurs Sancer,
ils demanderent qu'ils fussent dtfclar^s coupables dc fraude et pas.sibles d'un
emprisonnement dc deux ans sur le principe qu'ti I'^poque oil ils avaient con-

tracte la dctto susdite, ils ^talent insolvables, ^avaient qu'ils ^taient insolvables

», /(.el quQ c'etait aveo intention de fraudcr les appelants qu'ils en avaient aohete
les effets et mdrohandiacs susdites k terme.

Les defendcurs on^ ni^ toutes les allegations de la demande, et le jugement
dont est appel comme rendu le 20 septembre 1872, les a condanrti^ simplement

_ 4 payer les $2320.37 avec inter6t et depens, et a renvoy^ les conclasions de la

declaration des demandeurs relatives & la oontrainte par corps; 'les motifs sont

que les allegations des deniai^deurs a cet egard n'avaient pas ete prouvues. C'cst

de cctte demiere pbrtic naturellement dont les appelant se plaignent.

'lis alliguent qu'en vertu de la section 92 de I'ncte do faillite de 1869,
c

^' toute personne qui achate des effets d credit, ou qui obtient des avanues d'argent

,
" se sachant ou croyant incapable de faire honneur i ses engagements, et oachant
" ca fait a la personne devenant ainsi son creancier, dans I'intention de frauder

"cette personne, ou qui sous de faux pretextus obtient credit pour le paiement

"do quelque avance ou pret d'argent, ou du prix, ou d'une partie du prix de
" certains effets ou marchandises, dans I'intention de frauder la personne devdnant
" ainsi son ureaneier, et qui n'aura pas ensuite paye la.dette ou les dettes ainsi

" encourucs, sera reputee coupable de fraude et passible de remprisonnement

^" n'excedant pas deux ans, 4 juoins que la dette ou les frais ne soient pli^tac-

"quittes, > ^

""'"'<."-/«.-„''
"-

*k -

^L^demandeurs reprochent «ux^ ipytimes d'avoir contracte leur dette a leur

egard ^4s les circonstances Si-dessul, ^voir sachant qu'ils etaient insolvables et

incapablea deja rencontrer, et qu'ils oat cache oe fait aax appelants leurs cr^u-
".

,

ciers. ' "^x^ ! ^ ,
•'a.

'

L'enquete prouvj^^ue la; dette a 6t6 oontractee peu de temps avant la c^ion
debiensque les intim^^ont Mt^W Syndic: il^est etabli et admis que les

. * intimes ne lenaient plus d^^ivrds dep!ii^ te 3.1 d.eoemb<;e 1869, demiere e^toque

,011 la feuille de la balan9e a ete etat^ie-pour la dernidre fois^^ et itlors ils se trou-

vaieot;.aTec na deficit d^ $1400. Que malgrS cela,. ils bnt'«oititi(|ue leur com- ,

meroe, aohetant et vendatat, msis aveo ua resnltat tel qu'4 leur qksion ila se^^
trouvaient ave(3.jan deficit Variant de $30 4 $^37,000, et cela saos avoir fait de

% j)erte8 eztntocdmaircs. Led intimes recoonaissent tout cela, mais diseat en jus?

^ *

« #
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tifioation qu'il8 n'ont eu auoune intention de frauder, qu'ils oonnaissaient bien leur
situation prdoaire, main qu'ilH esp^raient pouvbir ae relever, sana pourtant oRsiKner
auoune raison pour justifier cct espoir. A la plaidoirie oralc, et par lea factuma
dea parties, il a 6t6 soulovd cea queations.

lo. Lea appelantfl, demandeurs en Cour Inftrieure, pouvaient-ils' en droit ob-
tenircetto contrainto par corpi, nprds avoir librement formuld et pioduitjeur
reclamation devant !e syndic, ep un mot le fait d'avoir formule cette reclamation
lea prive-t-il: lo du droit <|^otion pr^t simple. 2o du droit de lo con-
train te par corps. ;.

'

f
2o. Lea demandeurs eV supposant qu'ils eusaent droit d'actionget de con-

trainte par corps, dnt-ils pfbuv^ les faits.jje fraude poutvua par la Mtion 92 do
I'acte de faillito de 1869. . \ JiJ^;

3o. En supposant que les faits de^'fraude i,e.fussent pas prouv^., de sorte
>que a contrainte ne pftt pasfitre accord^e, le droit d'action il I'eflFet d'obtenir uno
simple condamnation existe-t-il, ou n'^tait-il pas enlevd ou susj^ndu par suite de
ce que la reclamation des appelants avait 4t4 prpduite devant le syndic.
La r^ponsB h. la lere question se trouve en toute lettre 4 la Bn de la 92 sectioii

de l-actc de faillite de 1869, ou il est 4it que pour r^ussir dans son action pour
recouvrer une dette contract^e sous les circonstances oi-dessus, le demandeur
devra all^guer fraude contre le demandeur et I'en convainore. Ceei etablit ^vi
demment le droit d'action exceptionn^lle. Mais les defendeurs prdte'ndent que la' \

seotwn 100 du mSme acte pr^voyant le cas oik le ordancier aurait deja formula
et ptpduit sa reclamation pour cette mdme dette devant le syndic, declare quo
dans ee eas la decharge que le failli pourra obtenir aurait pour effet de le debar
rasser «i danger d'une contrainte par corps, et par un raisonnement tres plau-
Bible lis en argumententque le droit d'action et de contrainte par corps se trouve
virtuelkment detruit, eh un mot les defendeurs pretendent que les demandeurs
en produisant leur reclamation ont enleve k leur dette le privilege qu'elle avait
savoir de soumettre les defendeurs k la contrainte par corps, et°que cette dettJ
n a plus que le caractdre d'une dette ordinaire et qui ne, les expose plus i I'em-
prisonnement Quelque plausible que soit ce raisonnemfint, et malgre I'habilete
avec laquelle il est prisente, je crois que les demandeurs n'ont pas perdu 4e leurs
droits de contrainte par corps contre les defendeurs en formulant leur reclama-
tion devant le syndic. En effet les demandeurs pourront" obtenir leur contrainte
par corps contre les defendeurs, et si ces derniers sont -assei fortunes pour
obtenir leur decharge, je considdre qu'en v^rtu de ia section lOO de I'acte de
failhte, ilsauront droit a leur liberation du jugementlesdedarantcontraianables

'

il compter du prononce de leur decharge. ^e prois que cette interpretation est
same et oonciUe ce que I'on pourrait trouver d« discordant entre les sections 92

. et 100 de I'actc de faillite de 1869. '"
f

. U. 2de question relative k U preuve des- faits de fraude pre^ue pas la section
9:i de 1 jicte de faillite est assez facile a resoudrei ^

En effet voioi deux defendeurs insolvables des le 31«eoi. 1869; et qui malgi-e
''

ce fait patent, continucnt leur commerce, achet»nt a droite et a gauche et JVsqu'au
jour de leur failhte re9oivent des marchandises, tiennent deslivres i^is craignent
d'etabhr leur bilan, obti^nnent ttinsi deg.effcts et des or^ditsAisofisider^les de gens

Kogon ft
and

H»Doer et

•I,

al.

('*

, A. «i'*.
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.1. auxqucb ils ne font p^s oonnaltre I'^tat de lean, affaires Bur'lenn«l il« „- »

K.ricr 1872 »S ? ? 1 .*'
''' '""°' 8«n«9, el ,«•* |c„r oo«ion M

<lall<guerq«M,„ai^ I'espoi, de eo«,rir feur diBeil etd.„r-

pn~e,H (,.ie„l.f,.„de)disp^„r,,,. i»d.„,..,i f;j°l;;'
l'
'f'T

Bibles de la contrainte par corps, jo serais disp^S A le "« L ^11?"
'""

'

PQuvaieatpasobtenirunecondamnationpareetsilretrn Jr^^^^^
co„sid..e, jeoroisqueies d^fendours It pal bTeVnon Ze^^^^^^^^^

'^^""'

damnation pure et simple a« montant de $2320 35 av^ 1^^"J ""•"
er.core dW eontrainte par eor^, et Je .es\ondamnS^'^^^^^
etc imoinsqu'ilsnepayent plutot, la dite somme int6r6t et frZ n„?^ '

que es d.fende„„ n'obtiennent une d^c^a^e suiva^tt^' ^ uZZ im

:%'

''^

- A-

1 .',
.

u.

'^ :"'.' - '^^
»-

:•'.. ...

''^ry "^ii^.

rf

:i:-'.fh
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:«We toptj, purohiwed from the plaintiffe certain Roods war«, .nTTTT""Attd in eonoequenoe thev brought th^i, ^ ^ ' ^ ""^ metohtndSses.

;^en.p.tion fo? the aZpt"fthe d^^^^^^

""^ -rely . eon-

.

defendants be imprisoned n hi HI 1- '*"**''!"' *»"* «'«> «»king that the

opinion,4hojudgeTddb.lehad„ T .'^*''* ^"""- ^^ «« Honobr's

a ohargi of fraud rnotme?elv1n""'
"''''' ""'**'«'"' '^ *'»«'•« •^"'^ «•«» »>e«n

no fraud proved it would ha!!
7^*'""™ "?<"> »« Pronounce. Ifhrhad found

Aodther/wasa^J^l'Zc^'ut'^?,'"'''" '''' aotion^llUogether.

\-U was before . coL^iXXl^t^L^Z. "^bT/"- n
'*-

not^uffice wheq there was a dema^ J J""*".'^"*
^«"'' Bat/that. Court\did

no power to order. Trj^drshoutl TTT'' "^'T^' "^^^ ^^^
he found no friud Thlil r u *

"'^^'®' ''"* ^''9^^ the aotiok if

«n argument agaipst them. They said theiriX^ '"*
"*'*t

unexpected withdrawal of cokdeniwe of th^^^^^^
*" '"^^

being discounted any longer Thi«1£!?!,M/ I
'' ""'^ *''*'''* P*P«' »^

their business, and that£ wire tSf" ^^1 ""*""*"*^ *« "'"^ «»
own showing/ therefore. 'hVrrearf^^^^^ On their

Then, as to their books they we^noS . ^T"™ T'"'""*
""^ «^»«^«-

they were, .be inability of theCdLit^^^^^ '""'^ '^^ -
the face of4heir books WhJon^T^ ^? " "'^''^ """ established on
knew ayeirago that vo« Z,M T ' "™'^^**" ™'** *« *»>« <l«htor, " Tou
he hadU^^^:^^^ iV but .id
stopped, the defendants' in^yenJ7t 'nil ".'' *^'"« '"^^^^'^

referred to'a Supposed/clSTrm in th?S S^""'
""'"'^''*- ^'' ^«°«"'

which said that ?he' pCr vll^S^^ • ^^"^ '"''''"" "^ '^' Insohent Act,

eoBts. This,hethlK'a"tr^^ ^«»>t «;

Under an the circulrtalCh IZ'^ZZtTT"^ ^'^'-"^"^"•

dante, and th'ere would boa iudlll?/ '*""'i*''«
<»>« proved against the defon-

:^nnofimprisonm:;^^C2:tLt:r^^ ^^^

, bei::tr:[;^:^;i::^:rr-"^ ^-^^ -^.c^iiiSmcsincer

unless the said der* bW aTl' rf""''?"'^
'" ""*« *'»»«'"*^' '»«-'h«,aent. interest and costs hereinafter mentfoned be sooner paid

" *

^. i^. G[»7ma„, for appellants. .

^^'^S'-ent of Court below reversed.

frachan BethuH^ Q,a, counsel ^ ^ '

.
^obidouxdBeique, for tospoadeats. •

, * . / . "

Rogers ot •!,
and

.
Sincer et al. #•.

-1^

,#

\^4

•^- . *
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COURT pP QUEEN'S BENCU,:i 873.

. MONTREAL, 24Ta JUNE, 1873. ^

«>WDcVAL, Ch. J., DKdMMOND. J., BAI,Ot,T. J.; MoNK, J./^

*
, TASCHEREAtr, J.

/"

• No. 3. *
'

.
• LAFOND et al,, .

'^'

RANKIN,
APPULAKfg ;

TV

'""''outdedHctiit.^^yJ^nlVctiveTliT^^^^^^^ •mount. oi'.Xhllbta,

•' «*1gnee. notwilh.Undlng ^.t "ndmoL of«„ . '^"""/ ^* '"'""^"' •» "»•'*«' '» »"<^

•ny ,uar.ntee wbtteker. or any w.^ntv ofInv
"•'« ''•^'"«<'; -">•» «he .ate I, made w,ithout

no warranty is^rnvJlhatii!^/^, l^ i^ * '^ "'"'* •" "'^""Pt'on wtotever. ,o muchL that

standing, fUxther,th7tthe3.w.rn?nl!dT^if."""''" ""^ '""* <««'irf««*.-and Sotwith-

.««n^. iu qu«tlonUu?tedt^rr,"S2^"""'''"'*^ """^'* -•^^ '"'«-*. -dAhe pa,-

Mo!tr!wr''^^'"'^»''"
a judgmeut. rendered by the Superior (/ourt ntMod real (Justices BEaTHKLor. Mackat and Torbance), sitdE a a

D^ tbeiloN. Ma. Justice Mondelet, on the 2Qth April ISJJ. wl^erebv the 4appellants'^jction was dif.uissed with costs
F ,«M^i*,^flerei»y the

j

AcUf mrotthT T' ^''^^y' -"J ^^^^--^> under thi InsolveotAc^ of 186^ of the Insolvent Estates of" James Kingston & Co "
aJd « Hinl

he^'r* rJ^^^'C
'":^'''-'''—^.-•-" th; appellants (daint^ I"the Cour below) by the.r declaration alleged represented tVe aggregL aZu tof several sun« or debts which thes,id respondent, through gross nHiZ^r

deliberate fraud, or both, sold or caused to bo sold to the .p^Uants ttTZ 6fbook-dehts of the said Insolvent Estate, on the 18th Octo^ 1870 .„i;h!<^f.lie had, previous to said .sale, collected and received "
f

""" ^»^<">

The appellants' demand, as detailed in their Exhibit No. 2, was made up asfollows :

I.

2.

' 3.

4.
«

5.

• 6.

.
.' 7.

8.

\

Debt of W. Baker for<54,70, paid id full
' - 5 . »„

" ;^
Gordon for 1140.22, on which a final dividend paid of 690Thos. B„ek for $3KI;55, compounded for at lOsm the i; 19078

««"*^o^for $1394.00, on whrch 3 dividends paid... .f'oj"W. H. McCann for |393.99, on whic*paid ... 43,3
R. G. Robinson for $183.80; paid in full ,«, „

"

Mi88 O'Neill for $4.35, do ....;...
".. ^^g?

P. M. Walsh for $308.28, on which paid!!.!...".".".'."."."! !!!!!! 34!^'

$637.66

II

n

Itwasad-a..tted thatall the a.„o,nts aUeged to have been paid! except the
^4.36 said-to have been collected from Miss O'Neill, were really paid beforethe day of st^e, and, as there was no evidence of the collection of the $4.35, thatItem Vd,to be deducted at all events, leaving onlv the remaining seven iVemsforming inthe aggregate $633:31 currefiftv.in di^^^ --

,-,.; ::<.•:
•^

*•:
' •'''

^«.

;'H
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^^-r,
^

( 63'

'
.KHJordJ: - .-» °.'P"»f "•"'ion. of W. (P,p/, i, „,

•be •n.^Qoi, ,taWd to be du. hj rtTj f.
"'«f™(^">l or tfce imokent.

•tie. Biven, .„4 ^m-^.,, ^^/^^ "'•>'»°'' »» P"jeot at tk, „pU„.

•Ud Mp. B.r«il3, oroJlh.. ..„
'„'•*' ("<'« ^•t" 21 of the Record),

• ..pl.«Mon. .nd mSUete.rd it
• °°" °" "^ ' ^« *"

iMtontl,
and

lUiikla.

/

S

were

No, 2,

3.

4-

6.

6.

8.

Debtof A. Gordon, for

" tbos. Buck, for.....

""

'

" Hall 4 Co., fw...xi.,.!!

", W.H. AfcCann, for.Z
• ," R- O. Robinson, for
" ?.M.WaUn or.......^..,

•t'-&t.

••*««•

TotalV;.

- V ?ĵ.*'

$4.65

«« «eepT7MTq?lS^(fci^r to ic «oW for pablio

">. .»

««ngnee rs.t«iquii«a~
I inspection, the debts doe to tl

•"s.

H"
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Av

bftitft^pt—the«(»eo. 46, and
488ij|ncc shall bo created by tl

that jtjhos debt is. due, use for

Pnly^^rthout warrantjPlkvoQ

the liiiotioncor, sw()a'r8> that ho

<!«« wr<a» the origiail debts wit

)o (listoj^ the original jud};inent

DvHt, C\ jf (also (liHsSiti^

iDdtion 'the proceeding ol iho'i

COUBT or QUEEN'S BENCH, 1873.—a. __„

l^^fr'tl^^.^r^'.
h6i*>.,^ did no

warranty czoept as to t^
assignee's sale of the bankropt'i

Moreover, the eondftibn of

iq existence of^e defa|| dd sol

ififiod purfljjflser^that B^aipou'

deducti^^lividciibjl r«

ished' %|l|4 howo)ft)r, that

Belliiiia^ob

^f .'Bueofcdi

tions, but t)ic Court oalue

trhichiJ:he assignee had fccei

^ oircuniaiangcH, the plaint

iontlttct, orolAimed a dwnet^

itself in this timMi^^'^ m&i,

plthcfa, without any guaru^^ except of his

te^y guarantee that %\ih dclfwas duo. Those

debt which was

himsetf. His

^as^B titled to

' A
*'^y"'"' "

t""^''*
'^'y ^"""S suspicion that tli n^Ucc^S^ there being

no '*«^^, &c., ^as gi^en in tho most artful manner, so jis ti>^& within the
.letter of-^ law, but^p^rhaps ia % way not strictly honest. %h^6
vstnswerablo^ibr the dehjs thai W^sre paid before he got into of

^,
1)i>und for the debts that he WiV«l himself.

'^^
• ' J

^ Wheriau, J. .-Ifes ftWquJ ont doqn^ lieu aU pr&ni?iiil
K^de Ifhosesyds lessuivftnts :-/,,' ^. ^ ' '

,U.V8 appelant^ achettVent lo 18 o^lobro 1870, a u^ v>nte publique en vertu

• " f'it .'
""''* •*' ^^^^' P'*^''*'" •"•"'«'« de piastres de detletf actives de

'
•& 'T**

dee nommfe I|ii,fest6i^ Teller et Cic., lequeUhat il.» p^yfireut $308.,
' f7?'^»'=»6a.96pottrlteo^^^

-
^!. r*^

et «140 pour dcttes au-de^us de «100, etK^ui leufv^iiiwrt adjag^s
en.bloriJ . Cette vente so fit H I'instance du defendeur cdinme BJiMi, h failUte

mrf'Sf* '"»''o''nf"»««* aa» sections 44 et 4:6 det Facte ,de faillite* 1869. '
'

^ , Les %elaiit8 s'^tant mlb en frais de collecter oes diverses ^mmea qui leur

.

«iyi et(5 JendueB, ily.en adont les montants r^unis forinant un total de •637 66
itititfent ^t4 rcjus parie defendeur lui-mewfl comiSe syndic Los appelunts ont.

^'W intents oitntrA Ia <1<i(un<1oti.. ».«».._ _>_ .. •.. . .. v. .af.'^

ice was not

but he w&

i sent A peu

y

intents <X»ntre le ddfendeur tant en soi^-nom et quality individ
quality de feyndio une action par &§uei;e its lul demandent oes;

^u'iUvaitretjr^setquecependantll^ravaitvepdufts. Le
^ sousjiraire ii cette o^^ffl^on en ^isant : " Que la vei

" le defendeur .fti't/ai^M|aucune-B»rantie quelconque
''gaortitie de I'existeit^lpPes dfetteS, que oes oondition)
"^16e a I.aquelle eut lieu la vente en qiu^dn/quo I'un/^,

" P'*^' ** * ^^ entendre oes conditions^ que M.-Barsalos.^
" OQca^Wn) ayait expliqu(g que dana les oaa dana lesquels deydjvl

q(ti en sa

Bomniaif

pretend

[eurapar.

saa§ auoane

.

icis ft- rassem^-

indeum €tait'

en cette

aient 6tA

W inr^efenaeiirifttttitrM-inixT«aii5;Tir^^

m-

i^^t
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M.

«aires conditio,, esl vZ « o:„ol 7T ^ "7
'''' ^«»'« "- ''« « "traordi.

M domandourt centre Je d^fe„d«ur'^L ,
" *?^ "''''»'''^. q»«» "cours ont

quele syndic aprds avoir opdr6 «vJ H r . L
J '<>'*««» «outo8 Icttre,

,

pro.*. ,a -.Upourrrr vrm
,

urje hate des or^ances 4 vendre, celles exc^dant «Oft7 T^^'*'
""'' '^'^

"ent, et nuJIe garantic, except^ ql Tl. boH„e^^^^^^
«^P"^

Maie oniin. telle eat iX 't , 1 'U r.' rT^^-^
^'""« '^S^'^^^- •

Bans blesser la justice, UanJeTZtJ TT^*^' POur lui donner efiet,

diligence (ce sont les moti drlt^ ^7' °"'"'"^r'^'« " ^

ee .ett. L fait du^ntnUer at '^roTrdfa^*"^^'"'"
'"

"f^^'
^*

pne prtoipitation fi^vrease #*„oorfi mm„» m- ^ ^" *" "*"«'« °' "»««

tente des et^ances dont i IvaU r^cut
' '\''"! '^P'"'^*-'

" "* «»"«"<^^«'

partierpe«t.il,p«,tendre <,lri:!foi elt"*
"''"' '" *"" «"« S""^«

'<^lui qu'exe^ent les deLdeu«r^L7", T '"''*"' ***"* '**«'"" ''^"""^

oomptes ou ij n'tfh a pas tenu • s'ilZIlTS ' '" °" " * **"" ***»

avoir diji re^u ce WU,«fflitenUlWifc^. "* ^"''"' *^' *^'"'« ^«> 'g-o'er

bonne fol-^svndic au »ur1? -^— ^ la non-garantie, cW celle de 1*
•

5w A la legislature uoe ielle intonifi\l*.i^« .^^.^

fAfond,
and

Raukln.

V

%

noe moDStruoei A I* legislature une lel|o iDS«iX*»e Ste ^
a'v' j»

"l!3t<^f??
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ItaDktn.

tl

111 I,

\k

K<gi«l«tion/oe ne wrafk oi plua ni moini^'que <!• p«r^oUro au tjadie de titw/
double moutu/o du lufinie mo ; c« Mrait Jul dire, collect^ toul et veadei tout iU
que V0U8 aure. oolloct<*. Eu offet .i o'est iij^al pour ijn itom, je no voU piA
|H)urqMoi le •jrridifl uo pournit put loKiquomout r<5olttHior tous let autrea itema /
'Aioil doao i'aote de iaillite de 18(19, invoqud par le dOfondeur Jui-iiiOme,

. "mIiPb oontre luj, en «oumettont & la garuntie lea aetoa du 4yndio dana leaquel»
Ba bonne-foi aerait compromiae..

.Notre Code Canndioii en aon nrJiole 1509, r(Spudle toute tonvootion par la-
quelle le vendour voudrnit ae souBtraire A la giirantiedo mn fuiu peraonoeia, et
(oute convention dana ce ^ods y cat dt<clar<5o nulle, ooSmio contriire, j'iuiagine, A-
la ^iiorale, ou a I'ordre pubiitjuo. «

. : ^^
An section 4G do I'aote de faillite de ISCl^'D'est done pua inodflipatiUe *vett

I'art. 1509 du qpdo avcc au inoina la diatinctiop que j'ai Indiqiide, Wvoirfloraqu*
la garantio eat alldgut^o centre le syndic lui-in6ino pour cause do fraiide 1<$^, tfa
do HsJgligenoe apprwhant la fraude. Si uno toHe oonduite de la part d'un aynitss
dtait toldrde comme l<5gale, los intdrflts de» niuiliuureux fuillia ou plutfitde leiir
ordanciera aeraient bion oompromis : en ejSet si on porinct'do vendro $^3.3l qui
ont ii{6 colleot^s sor 82390 de crfinces actives, jq, ne vouj pas pourqUoi uu

.

syndic dans le pr<?tendi^iDt<5rct de sea oouimettunts ne vtndrait pas^utea lea
ordancea par lui peryues ^ns eraindre d"<Jtre inqui^Jtd, oar u'ne fo1# pai\ti dan*
ccttAfoie, il n'y a pas de raiaon de dire qu'il y a uno liiuite.

\ j
^

Et ces pouvoirs une fpia oonnua comnjo sanctionnds par l§8^tribunaux, 4teront

,
pour efTet de d<5pr<5cier tputes telles ventes do-cr^ancos de ajfldica, d'abord p^ir ia
crninte de I'lasolvabilitd des d^biteurs et enauite par celle que .toiites oea cr^aiicei

'

n'aient dijji toutes <St^ per9ue8 par un syndic qui interprdtera ill aa guise, le..

"'

Ojde Civil et la clause 46 do I'actede faillite de 1869, et on verra ces ventesaVeo "-

unc telle defiance que pcrsonne bien placoe no voudrait s'y inontrcr ni oommd^
8imple spcotateur ni comme enchdrisseur. Et qui"80uffrirait en %i^ compte
de (?ct ^tat de clioses ? lea ordaoeiers, sans aucun douto.; et fjui en profiterJkii?
Les spdculateura do mauvafse fbi qui au moyen de ce qile pos voisins a«;deli dp"„
la ligne 45 appellent uo rittff, r^usairont a accaparej pour dea prix fabujeuseiiient
bas des oreances que pcrsonne non initio ne se rifequer^t d ucqudrir. Jeauis

•'

done centre lea pretentions du.ddfendejur que je troi^e exftrfiitantea et «)n-
traires a tout principe de notre droit, et & la morale mfime. "Voyons mainto-

"

nant quel recoura les^mandeurs ont conyre'le ddiendeur. Ont-ils ^n reooiirs
jwrRonnel centre le dtffendeur, fiimultandmetft Qve© celui qu'ils ont oobtre lui ei»

quality de syndic ? Ont-ils ce reoours p<iur tbute lu aomiiie ou\Beulei^eDt pottr
uneproportionet quelle proportioB? -« . ^y '

Je crois que lea deniandenra on^ up reoours centre le ddfendeur per^undle-
ment et en aa quality de Byndiof 'Ce que les demand«ur8 Fepreqhjpnt au
jte<ijndeur, est^ fraude dent il s'est rendu cpupatr^ k leur dgard en leur'i;9n<Mt i

jneoJ^^nw qui n'^xistait plus >aroequ'il I'aVait retiree lui-mSme. Otj'^^m '

|ait que ^Jiw^e tel le d^fendeur eat oblige de r^parer le dommage qlJ'U leur -

/cause, ce domraa^at la {M'ivaftion du oiontant dea or^noes en queatiq>W;qu'il»
/ne peuvent retir«r d^d^biteurs, mala que le ddlendeur a iui-mgme rftirSai. Le
I det\^dcur aya'nt regu c^Bommea apr^s leg avoir venduea aux demAndeurs, esfc

7
\
\
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teou do le, Nmettre tfU«"«^»m»n<fia«i qui a« lui dcm-Cndont p.. lutre cho«,ml. co.m;.e II . pu ,„ « quam* d. ny^dlc «. de-^.^/ da cos »ornrt,«., il
DO pem Otre fonu p.r«onndl«„cnt

. Mai, le« deniandeur. n'«y«„t p.y^ q««
• 4t pour k.«deMc« o«,de..o««d. 1.10(1 ct«168.90 pour le. de.»e. a« aIu. do
1100, ne «rait-il pai. !««gal do noJul^coorder lo rembonmraont d« «« .cqui^j-
t.on..o«d'uno proportion :q«doonque,de. |633, prenunt",|„ connid^ratlon «,a
prix d aohtit ct le montant totoFdo ce ((ui lui « ^Kk> vendu ?
Je croi« quo lu ventc aynij>

^t<5 p.^faito par lo ooDWDto.nedt dc;-p«rti6»-oon-
trncttttito* nu moyon do I'arfjudloatfbn ot du contrat «orir qui I', nuivi, les doman-
dcursont droit A la cho«o entidre ot qu'on •„« peu( iol^appIiquorV«rtiolo 1487 d^
Codo Civil qu. <5nonce quo lu vente do ]« ohd«c qui 1,'ttppartienf pa« au vondcur
e.t nullo parcc quo dSH,. ie c-s aetuei lo veadeur n'u ju,nai« oesse d'etre proprii-
tairedo la ohose joncjue, qu'il U ouogtre on aa po«,o««io„, et qu'U eat oon.^-
queromont toiiu,d'i la d^livrer i, oclui & qui i| I'a vendue. '_ •

C'cst ep vain que Ie d^fondour pr^tohd ao aoustralre i,\x rosportwbilhi I^^alequ .1 a conlfaowe onver* loa dou;anJcurH, do le» i„dom„iHor on ^i^unt quil „•.

^T^"/" .'"''°'''"* p.,ar lo«quolque» millicri do piaatr,,. qu'on lui «
vcmlu??reUjQa^jJp„urra pe«t4trc"rccVvoir une asm forte proportion. (Jotta
difon«ono vautrion i mou point do vuo, oafa] lo syndic « fait «,n devoir ot
«uivi 00 qu<j lu, on|oint lu section 4 1 do J'acte do fuillito de 1869, il a dtt poroo-
voirteut CO qu'il y ava|t de bon dans cot actif et no Uisser que le» n,auv4fw!i
dpttesdout le rccouvroment serait^plus on^roux qiu) profitable : eit'pcut-il pr«S-
tendro qu ,1 roflt« encore dos montunt^ dont la boUc^ciion foit, profitable, « morns
d« plaider duns co sons etde supporter son pUidoyei; paria preuvo ? 11 n'« rlon
iait de tout ^la. Mais d'aiUours I'oiit-ll fait; il n'est pus pos^ibli, au ddfATdeurJe -

se.d^gafeor d'une, grundp responsubilit^ p.r des ' supposition. : oii pourrai't-en'
sarrSter pour dire que Kadjudicataire do telles oii^anoos a ou n'a pas de chances
de se ^auvegarder, co scralt un travail d n'en plus finir, une taohe asse. diffi-

^ cle et qu. r<5pagne aUutes les regies du droit. II eflt 6uf beau«up plus simple
et ^»ucot|p phis exp<Sditif pour le d^fendeur ie tenir compte des dettes qu'il »
vendues et qu'il avaitd^ji revues ou sar losquelloe il avail d<5ja ro^ude forts
accomptes

;
d« fcbte «wni6re .ions les int^rfils, ooux des or^anciors, du fajlli et

ceux d,i syndic lui^aiema, eussent et6 prpt4g6s d'une manidre effective et sans

'

etpoeer perSQnne. ' i % *

U. pretention duh^^ que les conditions de la vente, vvoir, qu'y y ait
en^d^ paiements effect,u^8 sur ceruines dettes, n'est pas eoutenable. D'abord
W n est pas prouy^ que les deniandours ai#t eb oonnaissanoe de oes conditions
qui, sBiyant la preuve,' n'eussent et^ exprini^ee que verbalemont et «nsuite. les
eussotat^ls^mprises, je coasiddre qu'elles sent illegales commo contrairos 4.1'ar.

. W'^-^T^r^ toute'garantio centre les faits personnels, et fipmme
oontAires 4 la t>oni^ Puisq-ue lo d^fendoui' a biob voulu prendre le trouble

Je
tuire mcttrfc pafiH Jes conditions de la veute, il aurait da y inolure celles> alives aux divid^es. Cat lour omission <5tait et a sans doute 6te de nature

swtromper les demandeurs. De plus j'observe que I'aitede vente par le d^fendeur
aaz demandeurs et qui est leur fait,>e fait auoune mention de cette r«5serve
quant irax diven^f^ Tiut eoosidtfo?, je orois oomme I'exprime. bien le factum

.Lafond,
ikI

Hankln.
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1 .oaiur e't'"' ;

"'"""""'"
"'r

P" »""' •• 'o-d-UMyndic. m.,. bi,n pour

whlh't?'*'T '^'"t*'!
""^"^ «M|llftffl!U*itt of th. Oo«rr brwhich t)io judKuienti, of kh« oourt.>|ow were revarwd tod the rLllZ/ '

U,ur*** Con^drant qu-;;), „^,« do, ordanbos dos faillj^ V,„e.

r idU,.^, 00 M q«,l,4de i^ndio,Xdl..h«itJA«o jour d'ootobre«.nee.ct.u, dent «. dc»«„de«^ppe,«„u. J "J ^r^trou,«,ent oompnHoal u„ oer^ain nom^de dettca qui ZiZ
^^i^ideod^orrir:"**

oue.u >.. du c^rao^: ;ct
doun mtuurf. ^ui le. «,„,„oa «io«i pe,,„«,^r oo deroler aur loa X^A^r lui

twnte-trow ptutraa et troDte-ot-un oontlns •

" \^^

diurluifh^ru
* ''''!^ «»«

W"'^^^ lB69lconaid4r.at oae lo d^'aeur etatt tena A |« garantie do «h|>oi3|B foi • \ ^^^

'f-
."

\'

t«itirAi«»»>». «

"•"uuouT M«»t fli. fpnau cea'* ^rtfiinooa aprta on avoir

Dt^d'id'untf'cr^fioe ayant i^ullomont
-ifimo KvaQtde PbfrirauxeO-

•!l^ ^ndiot lai^flnie, coiuiBecelai

«i|^ m^ *d6^il anrait poi^u le,

" Cm,^*....,.. r.p,o.« lu.p.r IW.t.», l,„ d. I. j..tt ., p,^„jto
,

•
'

-
, , :
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'

•
'
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p«r 1« <)4flHii(etir wtia 1* rubrif|o« " Conditum, o/SaU " oomme ion MxhlbU-No 1
quoUjuc oa^<]u<^ en grand* partia lur la Uxt« inOme do U iootion 46 d« I'AoU do
Fiilllle de| 1869 omat prdoMment la K«rantie da I. bonne fol que U lo^ exige
roruiellein^nt de ajadio aprua I'avoir axeoipKS Oe toute autre garantie."

, . / _ ,
/i Judgmenta below reversed.

JMntlCna Lanrl&f, for appellanli*.

BetkHfte^JutBtthunt, lor reapond«nt.

Ulltabariia
n.

I

N^
\

^., Uving

SUPERIOR COURT, 1813.

MONTRteAL, 30th HEPTfMBKR, 1873.

Coram MaOKAT, J.

,
So.J^ ,,

-^
- #: V - .^-^-

-

Hilhhurgh va. Mayer.

^jorer^l by the Uxfini and nut by tho Ux toei emlraetmi,

The plaintiff, residing H the State of New York, ono of tho United Statea of
America, brought this action on the 7th ofBocember, 1872, against the defendant
livtng in the City of Montreal, Cunad?!, upon a promiaaory note given bv the
"efendant to the plaii)|iff in/the Citj of New York on the 18th of July, 1866
Mwhioh became duo and payable there on the 2l8t January, 1867. At tho tigji
fcote became due tho defendant was a resident of the City of New York hTt)

hw *|icilo there, «nd eootinaed to have it there up to the 15th day of IVlIiroh,

'MoVtrMl'"*^
*''*'**'* ^'** **" defendant had Tils domicile in th« City of

These .faotameadmitied by admisatoi^s fyled by the parties to the suit.
The defendant plead^jd that the note in question matured and Warne due and

payable more than five years before the aervioe of the suit, and that plaintifTa
x^BOtipn was bar^ anti presoribed.

N'^intiffansWered that the laws of the State ofNew York alone were ti
>leiN(nd4hai by them such a note waH only presoribed by the lapse of sixj

The^owifcg is the judgment of the Court ;—
" Considering articles 2260 and 2287 of the Civil Code, and that by

them andJhe facta of thia ease this aotioa cannot be maintained

;

" Gonsiflering that no suit or action was brought on the promissory note basis of
plamtirsAictldll, within five years next after the day on which said note became
due and iayable/^ud that in oon|t^ttenoe thereof and by law it must be held to
have beey absoluteTy paid and didfthargod, to wit, before the institution of the
present foUoo, floth diamias said plaintiff's aotion with ooata.

•ir^ai,,.^ tf--^' \ JL ^ "/. - .
Action diamissed.t^Mmme, Muntingtm d; Laflamme,'pi)t phiatiS. ",«-.-

fory, iamie <fc Carter, for defendant* ' -, .-^> } '"

TSK

/ ^:^
f"^" «

. v.
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MONTREAL, 30*iBBPTKliaiR, UT3.

' Oomm To«M»oi, J.

Bo. 1415.

MeNtvtn fi. AteAndrem.

l< aKratiag or It about io

Um m d dafaodm nid u u,. nl.i„i:ir i

*""')"''" ''J "f Jum Im pul,

B.7 in Lild. I««r.™ft^f Sr . .""^ ""^ *" ^"'•"« fci" i" T.ilC
»po- m,.h dil™^ ,h."^i„ ,1*

!?:'*'"'"» "•"' ""'»™"' <"« »' "-b", ..d

. ...lb. »» » |7500 .' d
' !T^ 'J"* rf^ •»W «o tb. »d d.fe.d.

"M .o*. .™u„g^ «nd». ;:,d d , :';h:.r,r : k^Kr "?•
do, but defendant havlnir obtained .-i<l .a1 r f .

^ ''* '''* 'S"*"* t«

..ip«l.«d d,l.AlX.tdTdl °d '
"" °""""»«""' •"«" " «..

•'•aioijr ttooui CO remove, sen and makn nvatr »:>k ^l • •

' intent to defraud the aaid n|«intiff .«.! Th i.-

""^.*"'^ *"»« ««» '«g«. with

bath hiln«lf declared* at heZS .^ 7. " "'*'*''""' ""^ ^'•^ ^•''•«^«»*

parties, and would"ottller tllr^
""'*

""T '' '''' *"'' '"«' »<» o''-^

not refund the monorradvald ^' ""' ""'"•^ *'' P''''"*''^ «««* '^-W

.i« .». b,. d.u .„d .«.,„ dir i»7bfbr.,^>?r'^ "^ »^^^

•.'-4;^, •

'IWiLA



luPBRioif coimt. \m.

'^*"!l?i!'/ r?"''*"'*"*
««k«t motion UiM »h. writ of •tti«hB„M

Iha word- «.ki„K .w.y wUh - .„d <• ««r,Uo« " .ro .joooymoa., ^^I tb.t

Th. .tuohmon U not ,n the word, of th. Ht.tuU. .nd4t «^,e M Jt miLTh« w^m/. ofjadgment »re • follows _ / T,

th.t
. •.ffid.vlt.poa which -Id .«V-«rrll i. founded doth nT^ ^rbKl*dofendtnt .« ,eon,tinK or I, .bout lo «>crete hi. e.Ute, debta .nd eiZ d^lKT-nt the.„,a «„tl„„. .„d doth in co«.^„o„ce,„„h .;d «t.^ trj^ittof .tt.ohn.ent ind all the proc<KJdingi h.d thereunder with «»t».

'

.

-

A t, w D , -
Motion to quoah .ttaohmont ffraikttd

PtrbiHt, Macmatttr dr Pn/6ntaiHe, % defoodai
(J.I.M.) /

:W-

:r
**i

,,:t

SUPEIUOR oouKT/ism /

MONTREAL. 3liT MAklJft, WTs/

Coram J(Uoi^Ar, /:

No. aw
(frquhart w. ifoore.

,,»

/ /!"

:li
•

/
-,' /'

i
';

>-^

PMk>c^, tad orderod Mob party to pay bl« own eoaU.
PlUnUff, lOT,|arj (g, brokw

HiiD : -lit. ArWli»t«i«U»« no right to pM« upon ooita
^ 7 ;' f ,: /

»Kt. A. Ik* d«4adMt hMl no right t» roAiM th« good*, but should ba.. .J..i. . ...

-
Pta qimiAll r-At a trade ule ofj?rooerie« here, in Oetober, 1^70, the defen-dant a Toronto merchant, bought a lot of grooerie.. Among the artielesBur-

«hawd we,* a lot of mixed piclclea, .0I4 for 1333.06, Mo«r« paid ftj the ^eatof he^gm^., but dauned that the^pioWgwere not mlied at ali being oothlngNt red eabb.^. On th*ir .rriwA^flpnto. Moore held J.pa^^
tarCrCr ;'1!/'^

4WIl.ia riak. The mitter'^aa referTd

let^nf K ? k"?''''?
''«°"^»""«'»«' of Pl«intiff. only deductingwme 120 for broken bottlcH. They, howe.er, ordered that ea«h party .liouldP^hiaown ooeta. This wa. altogether beyohd their province • they hid no|«wcr to paa. upon the co8t«. All the equitiea of the oaae are with fto plaiotift

at defendant had no nght to Tcfuac ao lai^ge , quantity for «o .mall a aeficicnq,
but ahould .imply have asked for a reduction. The "award ia homologatj
neept aa to ooBbi^nd defendHnt condemned to pay 1313.06 and-all eoati -

It

V-

,^"

^
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Prevent et »\
VH.

- KItchol.

¥-:l

* ' %

1 ^^

If

1
I! M
m

The following is tlie jndgmon(i

:

I ?r l-t"\ ''"'i"*^
*""'''*''*' P"""' *'y"''»*" «>»"»«'' «« ^«" "Pon the motion

^
at plaintiff, lL«t ti.e aword of ftrbitratorB in this cause fjled on the ISlh of Janu-
ary last past, in so far as the arbitrators thereby find and award that, plaintiff
18 entitled to recover from the defendant the sum of $313.06 and interest be
homologated with costs

; and that that portion of said «ward; whereW the said
arbitrators assume to adjudicate as to costs, awd awafd " that "each party do

-

pa^ their own costs," be declared to be inadmissible, illegal, null and void, and be

'

. disregarded and set aside with costs for the reasons mentioned in Ai^ motion, a<r
on the motion of said defendants, that said award bo homologated and «,at judg- -
m^nt be entered up accordingly; and OD-the merits; having ewtoinedtVo pro^

' Z Tl °rV*^°
""'^ '*"""'""'*^ '^« *«'^ ""»"* of the said arbitratprs, and pa

the whole duly dclibcHited, doth reject 6aid defendant's motion withtjosts- and
_ .

doth grant said pluintirs motion "ihat that portion ofsaid award that adjudicated'
upon costs bfe held null, and be rejected, an4 that the rest of it be homologated
with costs

] doth homologate ;and confirmnhe' said report o? award of arbitra-

'

.
.

tion, save and except that part whi9h adjudges as to costs ; and in ^nscquenoe •

^
doth cond<fatn 4he defendant., joiotly and severally, to pay and satisfy t<; plaintiff
thesa,^ sum 331?,06, being tbe balance of the price of the good?, bought by the
said defendants from the said plaintiff, as mentioned in thl declaration; with
inter^t thereon- from the 17th of July, 1872, unt^^ paid, and bosts 'of Buijt ^

,f distnuts to S. W. Dorman, Esq, attorney, foi^plaintifl? r%. •> A ?,

w. »F. />or»ia/r, for plaiHiff.
f^

.

V.^. a 46io;^ (2, a, for defendant*
"

'

^ -y •SUPERIOR C^iURT, 1874.

MONTREAL, IStB MARCH, 1874.

Corarm ,ToRRANCE,J.

No. 14J5. • »'

, Privost Q%fl\.\B. Ritchot.

^"^
han Wu « '."

''"'""""'*" »^*' «o""nenced by capi>^ a4re,p^^dum. th. Saperior Court

J95RANCE, J. :^Thi8 is an action for 672.65, art |piount. below that for
which an action .can be brought in this Court. The'suit however, was begun
by tk capias ad respondendum, which has beeir since .quijshsdAyf a judgment

' of this Court. The question has been raised by the defen(lan#plea4hctheri'
J"

linder the circumstances, the Court has jurisdiction to oondeinntheilefeiidant to'
pay thg

^^Ugj

gti t, d^tpatided. After due consideration, I am of opinion thjit it bas,
and Jf^Hfcre. sWejudgmentllbr tbe plaintiff accWdingly.. ";

'

< '

n Ti ^ ill '^ -
>x ^ " ^ Judgflfentfor plaintiff

Dorutn, Jhnon Vfc Geoff^hnffot pla^Btiffs.
' -* *^," ^ *

'

'

': J

T

- . ..;..

*

A
.,

jrf. .

^i^-; '.
^ • . i
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SUPERIOR COURT, 1874.

4k'Ik80LVBNCY.'
MOilTREAL, 21st MARCH, 18T4.

Coram MaOKAY, J. . i '

, '
*

.

?r08. 441 and 803.

la nJSiinhart, «a Insolvent, and ^Pyre, Aflsignee,

AMD

In re Stark et al., Insolvents. -

""""iillll^Jt'hVTrT'
?«'"*<•»"'««>'»'«• dl-ohTBeundortlK^ Inscrtwot Act«f WnM^i^

r„^^mT^?J"" *" '" *"^**'"* •"" 'eP'«»«"t«tl»«i of foreign Cfttiitor* wHUaCuMa.
in addition to tli« notice* required to be given by «lrertUeniMit. <Intolyent Aat, •*».!«.) '^

Maokat, J. :—The bankrupts not having obtained (he consent of their ci«di.-

: tors to a dischdrge, Bovor^Djr petition Q>r one, after the year, under eeti. 105 of
the InsolvQnt Act. The judgment of the Court of Appeals in Hope> appeUant,

t^vs. Franck (Ji^e, 1873), has called attention to what are the law's requiremenjs
- as to the notices to be given by insolvents presenting such 'JwtitiottB.

'

.
^^

Efeclions lOl,- 105 and 117 regulate the matter. The last j>rder8 that
• „" notices df meetings of creditors, and all other noltoea herein reqaired-to be

^
given by advertisement, "without special designation of the nature of sueh notice,

^' shall be so given by publication thereof for two weeks in the Official Gazette,
' also in the Province of Quebec, in every issue during two wepk* of one news-
paper in English and one in Fren^sh, publif^ied at or neasestiothe place where
thtf jnsolvqnt has his chief place of business; an^^itftny case, unless heiSin
.otherwise provided, the assignee orjcrson gjjtirtfMich notice shaD also address
TOUces thereof t^ll creditors and tb all rejjfoMntatives of foreign creditors wHh-
^anadalnrid ^11 mail the same with the postage thereon -paid, «t the ^me of
the insertion^pfthe first advertisement.",

'/*' '

The,petitioners have not addressed, hqV mailed, nouoesi whatevei^to their cre-— dnd^laim that mere advertisement in the Go^e^e and newspapers is' all

ijy wfere -«bliged to give of notice of their intention to*petitidtt for dis-

!» tut is not the last part of sec 1 17 against theoa ?,- »-And inany'case,
iiinUss herein otherwiseprovidedZ&o.^ reads Very lar^ly and imperatiJ^el|^ but
it hajbeen presiw^upon,me that, upon iike lapguiiMi^ the Insolvency A'ct ot
ISelj^phiefJustice Draper,. m>cc Wftadell, held tba??otioeT)y mere'advertise;
«ent ID the paper^ wis. suflibient, and that othef^btices by jaail were* not
re<|uir^d, absolutely. *The,Chief Justice held tlie expression, i' wiiJiout special

"

desip^tion of Ui9^ture,of suoh notice"," to> equ^aIejJt to the expression,
"^•^•«>i% special- s^te^ent. of the matters* to which inch notiqe relates.''

Tf H^^^f°gf H«P« ^«- ^^^ ;* fronj **«' reportsjwjbawit seemB-.
tai^ that the^udgd^Vere of opinion tin^t addressteil 'notices to creditors wjere
required from insolvents petitioning for discharge, as d6"those in the cases that >

I am now Hisj^ing of. Iliold that^uoh addressed'notiJes are. required under ,.

section U7, which I ?»annot read otherwise thaA iworaingto its Wpr^sssion.

A ^1'
*'°*^<^»*«f

l>^y advertisement,'' says section H7| fiqyv the advertising

'

8h|Lhe pe%toed is- ordered, and i^^e. t^'e ofAeinsestion of the4ilt?adver-*

M f

\Y
ik.

.*.. ...

10
'".

\i.

'*-:v.-

:'•;'

ififi thklttflgmeatwaa-rendattd, a rapoi'
i otHi. , , -"VSS M.IULJHMM

apiieawtl, li^L. V:

.-.*'.s .!!-"-
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4^

I 'i



,:ll*v

74 "flf

!^UPERIOil COURT, 1874.

Jforbci! et nl,

VM,

Letvli.

t

hj'. V

4

'
', ,)

i.''' o

.#

- 1

think the luw ,„eaut fhui as fur as uots.be fh. ^7 '^'"'"''"= ""''''' ^

|.
l^nt o,^ 1... creditors »,ay have been seriously woundedt^S ^^^ I u^"'

/ refused by them. Under the l„w such a banlcmn. i
'

' '^"'''"S"
discharge by »hc judfie within IH^T ' T ""'''"'" P''"'"' P«''^'»" ft*""

,/^te.:r ire aiveS« j '.^ '^^ ^:T:;S:''^''K
'''''- '

.

religious paper, read by hardlv anvhn<lv Vi k . '
^' " ''^^'^'j^ «^"'n'-

arrange a surp;i.se'41r^!Ldt.'^^^
bar^rupt referred to »ight easily

froiij home. Under the sv^f^m .f -i
°, '

''''^' Pe^^chance-, absent

bold its efprosX o be p W ,u
''" "'""' *''^"' "^' *« ''^ ^-^P-ed! I

such laws should be read or inioJJ^A T^u X' .

'^ ^' '^''"^* «« »« boW .

favored- for tJ.
'^"'^ "^ '"'"'P'c'e'J. I hold that the ereiJitors ou^ht to fee

have an equifable eo„structia^"-J^tJrS^ ""f ""'^';f''
""' "r? ^

private property must be coo.^rued sirjl.l i^
' .

^"""^ derogatory to

^P I'iO '' I„» ?
coDstrued strietly, and not enlarged by intendment "

>S. Pagmelo, for-fisinhart.

4^<& W. Robertson, for Starke & Shaw
(J.K.)

• Petitions rejected.

A.

SUI-ERIOR COtP^T, 1874:
'

MONTREAL, 19TH FEBRUARY, 1874.T *^
^

\ <^oram Beaudrt, J.
' ^

'

'

Forbes et af. va, Lewis, '^'
, .,

"^.^ '

P" C^i*^ ilotuat. Life Inmram; UMpmy of Km Yorl, Til„ '

ibe reovra upon motfoT '^ ' ' Attorney for .uo» tier, ,ai,i, will be reieZ^rZ

'"joknL. Morris, for pla!!;;^'
'' "^-'^PPea^-ce by ;^. .,^- ^granted '

..
Z.H. I)avidson, for tiers saisii," ' vf i / ' *'

^

•v

^- "':

„.-__»_

' ...



llllD That l)he allegatioDB oir»,deel>ratioii<ouudea upon notarial dee<)B of wie B«ekiog to futen III

penonal Ilabfilty upon defendant towardii plainliflr will not be proved by a deolaratiQa' ' • .

^^made by defendant in another deed to a tlilrd party ; no lien de drott ia tiieroby created a'
twtween plaintiff and defendant. ^ ' ";,,.

_..' ." , *. ':'/: '
'

'.:-.'^f
' • '

:
-

'"' " "
•

.

,."»"'

TiSR Curiam :—The declaration brtKe'f)iain tiff sets fbnh a deed of bc^-24^ *
»

July, 186(), Hetu, notary, by which pliiintiff sold to Alexis ,Wolf a piece of
Jand on Beaudry street in the city of Montreal for $200 d constitution de. r&ite, .

'

:^^ ;|k<

being an annual and perpetual rent of $12, payable to pfaintiff in advance on the ' *!' "
*

,, 24th Jul;^ That on Uo ftth March, 1863, Wolf sold the land to the deffendant ^ •

ibr the jsainlj rent which be undertook to pay to=plaintiff, Md prpniised to furnish

to plaintiff a copy of his deed of sale duly registered, Iceland was mortgaged
iMhe usual terms for the payment of the rent and capital. Thait defendant has •

never supplied the copy of said deed for which plaintiff has. been obliged to pay

$2, and 70 cents for the certificate'of registration. That def<^dant has never

paid to plaintiff the "ISnt falling due ^n 2tth July, 18Y2, or th^t^due on 24th -
J[uly, 4f7^|prming, with tKe cog of the registered deedj $2fS^70. That "by deed •

2fetb^ugast,tl867, Mito, J«RP., defendant «>l^^{Bl^%l:t| Jean Bte. Kivk"^ /
and Pierre Malo foir $600, inddefJBndant: declared by saW ^eed that - '.

created in favor of plaintiff a rente constitute of $12.00, J)4pble ani|f{ially and »

further, that in case of sale, exchange or other alienation of said lajid, plaintiff ; ^
would have the right, to scxact in one payment the capit^um q|.|^0<?,^and

'"
-

arreai;8 of j|pid rent, f'hat lat^r, the land T^as sol^ by tbj^^eriff of Montrtyjl ', • •

for a nominal sum without presel'vation of the claim of plaia^ff, for^which defcn- " ^
'

dant was prsoiially responsible. That plain t}ff.>'being' deprived of her right of

.

haitlfur de fonds by the acts and negligen*e*cil[' deteiidant, has right to claim /*" • »

-from hiin the capital and arrearp/of said rent. '-.J'' - V "

v
" >.. ,

,-' '
'

,

Plaintiff accordingly makes ,a claim against the defendanf for $22(5.70 j less^'
* '.

'

$69.85 received by her from the Sheriff.
'

'^ > . .' '
>

.Thenlefendant pleads, the* general issue j and also that there ^s po lien de droif
between plaintiff and him. . „ \ '• -^ - "

n
- " ",-• .\- • ,

• '*

Th(g itJ^urf does not see tbatby the deed from defimdltot to Rivet and iMalo, | . ; «"",

"26th August, 18^7, 'there was estabiisbed any /«««derfrMV betwee^ plaintiff and i.
"*

defendant/ allowing the Court to ehtep judg]inent ags^fnst tbe (irf^n'dant .for^tbe

balance df $156.85, claimed by,the action. The -action i's d^imssed.

" "
"

»

.; • Actlion diem{si>^,'<
,

:CftJcAon, for plaintiff.
, / .'.*,'!'"

H'

(J.K.),
«< ti

•'
(.

'k^

.** >!»•
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'

'
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Superior court, 1873.
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A

4/-JH'-

f
ff ?r
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../' ,

^;;

^"^.

I

l/^/
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^„ *'OjfTlB(BAL, 17th MARCH, 1874
"

TBI, MiVOR,
4^; i, HoK^Wiil,

'

. / '

i;:

,
" DRDMMqnd, ; '

. rr^ . .
"^J-'dw of the Court and Z iIT v'"*^ "' <"" «f "»««> Judges ad hnc ^

fP^nte<^J„d^e8arfA,o in place oTjaVt^^^^^^^
To^KAxpB, who bad beea

,

inc^petcnt. Skould form p„« of XeS^^ T''^ ""'^ ^^'^''^ ^''» '««

After takioK tiifieto consider^e .nf'^;^,^!*^"?^
MACKATandToRi^ANCEheaPd heca" alli

!^

$ '"u'
•'"^""•*'' «« J«««««'

that they have " taken judicial c^jra^ir^Jr^" ''"f
'^•^'" » '"''-"'«'

under .he provision, of Article USsZL cl 11^^ «;J
conBequ,«tbr, that

,<^ant.„„. to fofn, part of the Court L^e^rfs^ l^""'
'^""^'•^"^? *^«^ --^* *

RAM8Ar,7.:-^CalledC6uD8el's1,tW!nT i^^""^' , '
required, he .^a^,i„ terms of t^0^^ t T '"* "^"'^^ ^ ^^^ ^^^&> ^
therefor, tha^ l^e .o^^J^[^^^V^

L JCT^P®^^"* ^ sit in the casettt a)).* -

^^ ^«^. Q.C, fo; appellant''"""
'^ W'i«nfa Pounsel psUifn^^, "

fa n\ 1 ' "fyMV^Hl, ^ ^^

«
.*'

(S. B.)
I).;

S<JPERib^. COURT, 1873..

MONTREAC,^ 318T OCTOBER, I873.

' ^/am TobrAncb. j
'I, - / V • *

'C ,No. 428.

^^eard v9.JfeLaren.

>'

/..

HM.O:-Th« proof liy^tueWl*In.dml«dhi«h, . „
' # , >

r:^

t-
1! J

A
.«)

S'i.;_; ;^.

n
'''«'
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"

y

Sr"-



*

*
j.'_' a-

, ,

" " '.

V

INORB, A. J/

SUPERIOR COUJIT, 1873. 77

delivered to defendaot 37 tons 430 lbs. at price of $4.76, amounting to$mm-
^ti.^'^l^^

""" ""^^ «t^67,St. Jamoa Stroof',' that on or about 20th OcfbTor',
1871, defendant inquired of pl^ntiff at.what cost be would undertake to,Mmove
BBidoofll to Mercantile Library buildings, whereupon plaiqtifF offered, " instead
of undeitaking said removal, to cancel said first sale and sell and deli% to
defendant, lit last-mentioned premises, other coal known as Scotch steam coal
at»5,60per ton, which offer defendant aooeptod, and it was^jigroed betweeo
plaintiff and defendants thut paid first sajei»hould beoanceUed, and it was then-
cancelled

«
mid thAtdbfendant should then deliver up said first mentioned coal

a|8a.d premises, No. 267 St. James Strpet, to plaintiff, and plaintiff then sold
.n.l delivered to defendants 454»n8 820 lbs. of said Scotch stream coal, at $5 50,
which were settled for by (Tefendant. Plaintiff then alleges breach on the part-
of defendant to r^deliW; inOrewe in the valjj^oP .the cc^l, whiqh is now
^62.53 ;

oonolu8ions.by plaintifli; that dfefoBdant re-deliver said coal or pay the^
;flue,&c. The ddfendiint pleaded that'it was true that he had ordered from

^

, ,

tho^plaiiitiff, about 11th June, 1871, about 35 tons of cOal for prtoe' of'$4.5a
per ton of 2240 lbs. That plaintiff fraudulently delivered coal which ho pre-

" tended weighed Sl.a^Olbs., but which only weighed about 62,000 lbs. That
afterwards ^^liyntiff and defendant agreed" to have said coal re-wpigbed • that
afterwards it Wftr'pwposedthat plaintiff should take back the coal unburned,
'defendant having consumed a certain poftion, but defendant insisted that the
coul should be re-weighedaudWlowancoinado for that whin^had been burned
Md that the actual quantity delivered by plaintiff to deferent should be estab-

,
Mied, andfroa the qttantity.ao established should bo' deducted the qaantity
8fiU on hand, which shourd be re-taken i)y plaintiff, defondant paying for what'

,
be had jsonsumed atJ4.50, but plaintiff refused, and insisted that thequantity-
deh^^ered. should betaken as 81,830 Ibsj and that c^efendant should pay for the

V difference between that quantity and. the quality still on hand at a much highe^
rate, wljioh defepdau^ refused, The fojlowing question is put to the witnegs;

'

\
*''"^^*» I^««"®; After the defendant moved into thes^ new premises in the Mer
cantt^^brary buildings, was anything said in jeference to cancelling the sale
ofthe quanUty of coal which- hfe-Aad delivered into the cellar of the St. James

*

Street preinise8,'and if so, what ? This question was objected to by tltf) defen-
dan^and the objection was maititained^by the fresiding judge (Johnson). The
plaintiff takes the ground tb*t the cancellation ol^liie contract Oould be proved
by parol. The Court is now«MiM upon tOjrevise this ruling. Th6 general rule

,

as^tb candellatiorf, as I uad«rstan4 i&, is that parol evidence is admissible. Smith
bn Contracts, uses these wwds : It<Statute of »#*«U) do« not forbid their

"'

^
being fesciuded by parol ; mi there is no doutx that/ they niay be so rescinded,;

;j>. 133.. Bui it has been lai* down by Lord Lyndhurst that altfcoufh. sucfc
fWJverii unquestionably admissit^Ic aceording to the rule. stated, It ftusti^Jb; /

^jfeot,a t0tal dissolution otiU con tsacty such as' won!jnlaoe the partie8,iii !*ei^-

"

.-original situation. BroWm, p. 435 Philli|js mi(tte«oW bo* con'^cUr'sijfi. '

;- jndeiioe admissible. On the <>*««• hand, we%y?e t«,e w)ight/jiU|6ority df Lor^.
fi. Leonards, who ^ves it as his opinion on a review of fWea4-«iat ^rh»p« the
^'*"-ofeiniOB is that k i* inadi

Betrt
w.

McLaran^ .

.T*' -
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11'^ \

way be taken of the cam Ti,- — j
^ — •

~
:Jl.

i-K. .•» not so u.uch ZnJlT:,i:lZ T'^"*^^" ^ ^«H b/ the plead-

oontrnct.cira substitution 0^^ nl r I " * variation of theorigiB.l

;'.atdcfeoda„t «fuJ o re dL ^ h^I^'^
''''• ^^^ «b-''ffch.^^3

had been cancelled. The cC t L? 11 f
'""'' '' "^"'' ^'^^^^

-ewaaleby defendant to plaiSTi, 3^ T' ^r^^lin^.'>^
any contract in writing. contrarVto<^ P ,^^^^ Tu?"' ^'^"''^^ "-"^ '^'^
""•i 2 Exeheq. 135, woSHLt »K

/^'^•. ^*''»'<"^- ^"d, 1 E„heq. 115
oo..r^fi^Z>the..o: e^ the anbstituiion^^ on^

'';f;% «<^. %,<icfend«nt.

..V

SUPfiKIO^ COURT, 1874.

rUPNtBEAL, 31«* JiAgOH, 1874.

CSorani ToRRAproB, J.,

Beard vs. McLaren

Am
t^sx-

(V

.".oveathat "he niayb £f '^ IiT'^f
««-"' "'^'^-«e« -nd now

with the facts proved^by sS.,^;r ,^
''"'""*'"" "« ^•'«* '' "V -gr^

" to release and dcUve'J^ ^^h^^^^r'T"
"""* *''*"^«^^™- »«'«^

cites in .uppor. C. C. P. ^Vt^Co *
. ^^-^

'^''^'''^^^ '''"•"''''
applied the provisions of this article whT '•'"^"»«'*« « « g«n^l rule only
jHo present stage themo^U^^^^^V^ "P "« ">« -"ts. aI
Ar the pJaintiff has ^ade out hLc^ ' ^ *'" ^""" '''» ««>» "O" decide how

,y; JToMi-rspoon, for plaintiff

'

%tion dismi ed. •

i^^'*^''><2-^, for defendant •

^f:-

^ SUPERIOR CQURT, 1873. >

.MONTREAL, 30r« SEPTEMBER, 18T3.

^orom 4oHNsoif, J.

Bilanger vs. Collin.

\

•aKI.D.-Th,tno«eftonof«l«na»Mwiii.,.
.

" '

^

-< "°CT»Hoa.ilf.|i.„„, ....i._
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'J/nn^l^ T' '""*]'V'r.
""'"*'* plaintiff of h.vinR .tolen another .am of

140.00 from him, and had him arrested and confined in prWn until the next
day, when ploiotiff gave bail

;

That the matter was r^orred bj the Police Mapiatrate to the Gourt of Quarter
Scisions where two indiotmenta were laid againat him, onjhich the grand jury
ftjttttd no bill, and plaintiff was discharged. 0^' "

.

.

/•hat the acouaation was made without sufficient ^^round, and plaintiff auffered
dj&age. to the extent of $800.00, and he prayed thut defendant be- condemned
aqpordingly.

.. Dfefendant pl*aded that he hod reaaonnble and probable cause for having plain
tiff arreated, Und that he had acted in Rood faith and without malic-p

. That, (m mi^simc the money, he told the pUintiff that he .suspected I'im and
plaintiffseemed embarrassed and admitted that he^id taka.the sum of twentv-fivo
cents belonging to defendant ; .

That plaintiff also offered to repay to defendant the said • #35 25'if he got
delajr, and upon defendant's refusal togive delay plaintiff went away/sayinR that
ho was going to get money from hie brother-in-law to settle the affair but ho
never'returned

> A * *

Thatundor these circumstances defendant caused plaintiff to be arrested and
upon such ^roof the Polic* Magistrate referred tHeoa.se to the Court pf Qu'arter
Seaaions, and defendant wad fully justified in having plaintiff arrested .

' ' These allegations of th6 defendant were fully proved, ai^d the Ibllowing iiidff-
meflt rendered:

—

i" \

JoHJ^soN, J. :^Action of damages for malicious prosecution. The chanre
brought against the plaintiff was, or rather the charges were, for there were i\^

^

that on the 27th diy of. April, 1872, he had stolen 635,25 from the defendauV
and on the kme day another sura of 25 cenls. The defence is that the charge^
were brougH^ id good faith and with probable cause. I tbink this defence ij
fairly made out The dcfegdant's conduct justly subjected him to suspicion,
and the deMi>nt was quite justified in having him arrested. The -rand jury
at the Quarter Sessions threw out the bills; which, I think, is in all such cases
a fair presumption that the accusation is u^nfounded

; but it is notbin- more-
It supplies nothing in the way of evidence of malice, or of want of probable
cause, which are essentials of this action. 'There is nothing on this head, ^
except an expression of the defendant to the effect that he had had the plaintiff
arrested with the view of finding out who- was the thief. Ti.e confessio-i of the
plamtiffthat at all events he had stolen the,25 cents is of itself verT strong
against hrm

;
bi^ all the circumstances of the case must have rendered it

extremely probable, in the estimation of the^lefendant. that the plaintiff had
taken all the tnoncy that disappeared, and, acting as he did with probable cause f

-not to say with confessed guilt on the p»rt of the plaintiff, he is absolved
Jrom all consequences, and the action is dismissed with costs.
The rno^»/^« are 88 follows

:

, ^_ ^
T^V^urt, having heard the parties ^ their counsel upoh the inorjts of'ihe^
caUH*^«^ir,ed the proceedings, the evi<Jence adduced, and deliberated, consideiT
iDg that thy defendant »a» proved his plea, and tltat the arrest and proseentioB

B^raiiter
I.

Collin.

-



80 COURT OF QUEBN'8 BENCH. 1873.

"^.ter «"'npI««'nod*f wore made .od h.,d without malice »..d with «r.,hIi[ir~~~TTuA^unnc. CO. d.HmiH« tho plaiatir. .ction with ooata.
*^ •^'' ""'"•' **"*•»

in^'unu'"" 0. Augi, for Dlaintiff
^°"''" dimniaaod.

luring <;o. ,,. ^ ' f""""".
(hromrd <t Z>u^a«, for defendant.

,

(j. L. M.) k^;
'

',1

ft

1

r

1 <

'A \

\n

^
COURT OF QUEENS BENCH, 1873.

Mt>NTRBALi J^th JUNE, 1873
'

'

<'ora. D„v.t,C. I, D»„«„,„, ,., b.„„.„, j., „„„,, j ^;„.„,
< . .

^^v, J.

.
No. 7. \',

'"'
^,

^''

^

THE COMMERCIAL UNION ASSURANCE COUPJ^Y^
'

(W'ndantt in tht Com betowj,

API'ULANTa

r; 1 [

INl

/
ND

THE CANADA IRON MINING AN^ MANUFAOTURINO COMPANY.

(i'lainliftintheqaurt below,)
'^

not be an,wt.rable for any lo«.or^!ZjAT !. T? "' "*'• " ''^" """PfnTW.II

"TlieC^urt, etc.
''

'
L

.
'"

lhe.pnn^tt8*'a%#lvn8ofthedeclar»tioBwere- "
-fw

';ThaV^deK|«licyNo:443,717:«f4«te
I8th January 1870 aD«ell/„«.«u^t't^.|te aond^kfes aM.tipuh.tio„s endo„«d on and nn«ed ti tl^^J«^ m to .^nd^ .U ehe d^age and leas whiohX^ght^SJ ^

(H * -.-, - '^ \v- »", » ^ ; ^ .
.

.-

ifci.
"

.
.

. TSi( It I.,. II

0 \ ?V.
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COPIIT OF QtJEBNB BBKCH, 1873.

A
--'s''

0»

bj are on the property \nmr*A, io^it, on e^rtab
the Province of Quebec. i>- ,

Ox" i

;:g|-;

"" '"°' '"'*'•
°'*"Sit:::i?i^""^'*^'^ -« ^.-^

titrioflUo.

" Thttt at the time of the fire and lo« "ftlWoJ •!„ .u i • .-
tbe forests in the neighborhood Td ilri^l^^tfo^1^' ff'^'T'm the said policy wer. on firo, .a^^ Ma 16^> a'/IlVe» 7 "'

occ««„„erf6yi,„.;„^o//omrt' and not otfierwte fndV« 7^? '"''

' That the fire was not occasioned by theburnine of foreVb, »n^ !, i ;.damage did not happen or arise during the eziste„^^lr„f'»K
".'"'*

eighborktKHl of the ..id properi, ' " ^'' """"^ "

B.fting:Gm..d. ..d thatch.^ «,n,: I'rZkJ^^! ' """^' "^
»raiuo.ted from my for»(,»-

T" "" "»'» »•"' fjmi ""il wa. i)oe oom-

o**! Union
AwnnMM Co.

-^

,v

o -

<:'
^ '^-^'

, - ^ **r
.

", f

< •
'

( .

. >*
\. n V

» .• ^<
. >

«
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ifht> «5>i«i«n*.
•I 'in

w^H provê ,
,.. direoMj on to Ura«'0.

lr«n-Mli)liiK

,
•tnt.Maiiurku
turtuc Cu.

•urroiiljjjMf cf)unlry

CJicimJ lff« to a Rrtu,

tlirouf,'K\tlio lumber o

"t-rf

, x^

^
it -r Ki^AWth of4r^»fo.do<rn Uvs iden of • orMk'

in<m6i>rop«rtjr
; that ifml'jiAl th« ^ft^woodt in {ho

oa tir.; and that th«^ Woa J|pi„io»tfid ftom.
of 18 or 2» houMs namyRatting Village, and, tbtnflo

-,, r '''"^o"''" piling Kround4o fmipondcntti: pWjpwty.
• •

, ''T""" ['"•" J)on„6lly;. wood., .hro/,u«rtar« of .' mlU, di.Unt, .ad
.

porl-p. f^m olhor wood., u the whole ofAo neighboring foreaU ' wore on fire,
the wind 1^ high, sparlfl .nd m,he, wi^fljing .bout in .11 diteoti<,niL and. m

• one witnoM >«d, " Hio fire denied to4ip in nil the air.'^ -
'."

.
'

f The lino dfa^ument adopted b/r«ijj»»ndeiiMi' €oun»el waft:
lit. That U the word.'' forejMi-'' waruioiKtprirtieval^^^^

,

2nd. That ihchf^ero no pt(movulfore8tH in the neighborhood/ that Uie
conditionofth<\^polloy had norWencetothlaoaae.

f
. ,

-

-loia by fire near ^tUwa. Tlie^^lj eontention in the ea«e waL onthe olauM «t-
. . emptmg fcf.e Comj,any. from paynieiU of low oooaaionod by 4>ttro ng of lorfflt*. Aa 1

. matter of feet. fircMud been burnil in U,a forests at le ^InrfTom tieMeneofth.8lo«. l^at there Wflan/foro»t.firefor^o or three -days before the
• Mcidont, although a\ day or ,twoUfore. aome timber fcre^^on the banks at a

.. m.led.8tanthadbee« burned, -/here Were no trees or forest on the rcspondenta'
property, but the 'tox^,t wa., Wre or less oonncoted with it by trees on the •

bank wh.ehu.jme pah were p/,.rMos8V....Oilraour'.l,,mV yard. And it is

vZ*" J^jJm!:^-'
'^'^ '•'^"<»«»^>0P«'»y took^ fire from the lumber

*

r .7^ rjMHl''
'""'' *"" '"*' '"'**''"' ""-"""^ " '"'<'«» fi"»." l»^t f">m tho fi/es

?'!. r««fflBBr '"'i
'''"'''""' ^** '^^ *'*='* «" ^''^ "t""""- It is a rule welf

,
*»'"'^''«'f^W»'««>-^enoe of all fraud, ^ io this ease, the proximate-
cau^olo..l^tobelpokedat. The rule is.iju,«o.e,^a,soV"-the most remote and unoonnectcd eause of the fire would go^bru tie insuranceBut ... thjs^case tracing the cause of tho fire frotn the appellants' buildings to
the.r neighbors, tho wooden rafting village, and from th^t t? the - Gilmours'
.mmenselhmbor yard, which took fire f.om the burning of th% trees on ^hostream, wh.ch tre.s cou| only have been ignited from the burning forest, itappears that the respoldents' property was burnt from the .eau,« excluded
from the protecon of the policy. ' T|.e appellants must, therefore, be relieved
from payment of the loss. f
The following is the judgment of the Court of Appeals :

^ The Coiirt, considering, etc. ":

«»!?'*; \Sn*f"*" ""' *''""^''* "P"" •* ^"°J^ ^f insurance.bcaring date'tt
8th Jan., 1870, by which the defendants (-^ppellmts here) agreed to ^y
tothepla.nt,ffs(rcsp,ftd|^,,teKere)a|ithedamagea,^loss^hichtheymight82
by fire on hq.propertylusur*d,'to wit, on certain Ifoildiogs, in the' sahi policy

\ t7^ "TT "•!,""!'•'
"*• ^ '

^"'^"'
'^ '''' '''""^'«'>»« andstipulationsendS

Jj
and annexed to sa.d pol.cy. 2nd. That in or,.bout the^7th Aug. same year the

.

bmld.n^ so insured were destroyed by fire.- But oonsidaring 3rdly, that bythe n.nth condition to which the said policy was madelZect it wo. stipulatedind agreed between the parties thereto that the Compaly, to wit, theappellanti,
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•jl, .nd that tho «,<1 p«l^. should r^maU, ..,,>.././ :.„,^,/,., X7i™fi^^

before tho d«.tr«oti<>n by Are of th, buildinR, «, i„M.nJl, *« wri^.J;.:!!!!. i

rou^dinK the proper^ wore bumini^. 5thly."Tta
bniiaiitRimo inaurod proooodod from tl^e burnjiigl
ifd cokiMC until it i^iMhod the propertt belonginj

'

undflr the slipulation contained in the Hiiid 9th cond!
p«nded and of no effeot during the tiL iiaid foroati
thfl fire by whioh the inaurwd boildinp, iero oonBuiood ,,.,^
mg for«.t«, the .ppellint. wore .nd nri roloawd from all le,.^-
bility ,n regard of los« and damage aufliired by the rospondonta

i

thereof; tonaiderinir. (hnmCnM t»uiJ- .u.. • .1 ...

•iidforMtlMlr*

lumed tda

ibiog in

That

wa« ««•*

d i)U.%

id bttrq.

^Hym\U
thereof; Considering^ .bere,.re:Vth^h:t;ii;:;:^^:;^^^tjudgment pronounced on the 30th N^.. 1871

, W^^^ilQZt\rHol^^
*"

then, m error, thia Court doth re«,rae and annul the aVme ^JpLVdil t' '

pronouneethoHgmpatwhiohthe^ourt below oa^ttohaJ^^^^^^^^^^
d^th maintain tl» eiobption ofth,4p-ll.nt., aM doth diamie. the 1^^^^
pondenta, with oosta a«ain|it them in both Courta.

'"
^ *; ^h \> ^» *•"*

;

RiicKi, lUn^\ I. D t ..

Judgment of fl. C. r»#brwd',
"

' 'nuchte, Morrt* & time, for appellanta * „

^W.or/ 7V?^ & H^Mm/woM, for reapondenti. ., ," , v^
"

.-^;

X*

SUPERIOR COURTr 1873.

MONTIIBAL, dlar OGTO-BBR, 1873

. fjoram TobbA°nci, J. ,

,No. 170.

Ethier vs. Gamier.
«BLD :_Th»t a profmiional MWUer Mnnot rafuM tn «n.-., ...

,
tranwctlon m well •• ad^Uor.

"*" *" """«»» '"'""•« •" '« • P*f•? to t|>«

•ItorT. ^rfo ^- *"'"»^>''^ BVite. .» .ttor.., of this Court «J-„

snowladge that the defendant wirote, or caused-fe be written fi.i -«-

^de mtnqss objected^ answering, pleading that air he krilw of the matter wa.
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nbler
VI.

Homier.

.... ^

as professional adviser of defendant; The question was overruled by the Judge
at Enquete, and afterwards by the Court in term. On the Ist October tho same
witncas was put the following question : " Take oommunioation of exhibit " " of
the plaintiflF, which was produced at JFnjue^e in this casct, and say whether you
wrote this letter at the request ofthe defendant ? This question was again overruled
by the presiding Judge a» Enquete (Mondelet, J.) and now i« before the Court in

, term for revision. I^ is to be borne in mind tUat the charge against the defendant
in the declaration is that he wrote, or caused to be written, the letter oomplain<jd
of. The rule of our code as to profeeisional men is in C. C. P. 275. He cannot

'be compelled to declare what has been revealed to hijn confidentially in his pro-

fessional character as religious or legaUdviser, or as an officer of state where

'

.» public policy is concerned. Guyot vo. Avocat makes 'l^e qualification, " unless
his client has fraudulently reposed confidence in hiuTonly to get rid of his testi-

mony." Taylor on Evidence, sec. 852, mentionA exceptions to the rule

:

• "These apparent exceptions are, where the knowledge was not acquired by the
attorney solely by his-bcing employed professionally, but was in some measure^

-J
obtained by his acting aa a party to the transaction, and the more especially so
if this' transaction was fraudulent," &c. Rolfe, V.' C, observed in foUet vs,

Jefferyes, 1 Sim. N. S. 3, 17 :
" It is not accurate to speak of cases of ftaud

contrived by the client and solicitor in concert together, as oases of «j|coeption to

the general rule, fhey are cases not coming within the rule itself, for the
rule does not apply to all which passes between a client and his solicitor, but
only to what passes between them in professional confidence ; and no Court can
permit it to be said that the contriving of a fraud can form part of the profes-

. sional occupation of an attorney or solicitor." At sec. 853 Taylor continues:
" If an atjprney, having been engaged in a conspiracy, be willing to turn inform,

er, be cannot be prevented from disclosing what he knows of tHb transaction.'';

And further on, under the same seotion^ page 823, Taylor alludes to the general

principle that, " if an attorney acts as a party no knowledge he obtains will be pri-

vileged." It is to be borne in mind that the privily, where it exists, is that

. J - of the client and not olTthe attorney, and it appears to me that if the attorney

here has written alibcllous letter at the request of his client, jt would be most
"\ unreasonable to allow him and the client to decline to answer in a Court of

Justice as to whether sucbletter were written by the attorney at the request of
the client. Greenleaf Ev., vol. 1, sec. 242, says :

" If the attorney were a party

to the transaction, he would not be protected from disclosing." One case wag
cited at the bar of this COurt which is in point. Mackenzie vs. Mackenaie, 9
L. C. J., p. 87. There it was held that an attorney cQuld not refuse to declare what
moneys he may have in his hands belonging to a defendant in the cause, on the

ground that his doing so would be a betrayal of professional confidence. On the

whole, the motion will be granted, and the witness ordered to answer the question.

G. C. Delorimier, for plaintiff.

C, G^eojfrion, for defendant.
.

* '

P'
(j. L. M.) * < .
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COURT OP QUEEN'S 3BNCH, 1874.

'
^ ' [Clown SiDl.]

MONTREAL, 9th, 10th, llfl,, APRIL, 1874.

Woram JgAsiaAr, J.

RlGiNA VI. DoHgall et al.
'/ RiaiNA VI. Dongas et al.

"^
',

I. rh«t the ^gUih Art of 1792, 82 Geo. III., e 60 li In fhrm in r^.^.A i ..

•ny Juror of the other l«ngu«ge.
" ™' ""* "^ P"' «»» t«"e boK, beftre o»Ulng

6. The right of the Crown to tell Jitrort to " itud ulde " exUti ihr n,i.-i-_
ft>r ftloniti. • **"" "" «n'»demo»nori u weUm

.j.dtonotheIdto.howo.««,„„tUthe;hri,;ur«h«,S"^^
r. Th.t on . trW for Ubel, wt. of the deflmdwt tamXtS Jf^^h. »„hi.«.«proTed. in oj-der to ihow that there ww no malice

P»bllc«Uon my b«

TKA?** ^'"TT of rumour, cnnot be proved in Ja.tiflcktion of the libel

'

of tJ^O P^^A^^n ^"'T '^ '^*^''"'* on cjuestioDS arisiogt. the case

J/h Z^Wt^^to ptit off the trial tiU next term, owing to the absence oftwo witnesMS whos^ evidence was material to the defence
aosonce ol

Ramsay, J., said this cdtald only be done on special affidavit showing ih«* \u
J^tness^^re matjial, ..d time would be givefto the def^TlTI^t:^
On th^Vrt of the defen4a\t« the following affidavit was filed - /
George H. Flint, of the ciiy of Montreal, 'district of Montreal, reporter

^
ng duly sworn, doth depose abd say : that he is and was employed LI^^^

.for the defendants' newspaper, ti. /?«% Wun»,; that he saw Charles LoCrforwhom a «ibp<Bna has been issued in this cau«,, during his iUness crea3 Wan attempt made by himself, « deponent was infonned, upon WsSe thaU^deponent communicated With the said Lormier, in thefil D eMhi^ltattending physician who.spok. French. thel«.g«age of said Lormie
, d3a?SlObject being to ascertain all the particulars «.d circumstances whicS fJhim to

'

attempt the taking of his own life-these he promised to «>e at a -ut^^r !?
occ^ion That this happened on »he seventeenth^ay ofplZylVtS^S
pubhcation of the article of that day, and comphuned 7f that wtrenewed his «sit tU ««t day. batrwa. not permitted to set or to hold any oo^venation with th^Lormier; that the said deponent beUev^s tSUSeSLomier is the onjrmVwho could account for the causA which led him to attempthis Irfe, and to what eitent the report* then in circulation a. to his rea^nl fo*

IJnM 7«" "ff
»'»^«<». -""J *•* tf it be, as this deponent is info3 U i

'M'^

-
"T9 lU iU.VlIIKHu, ana juis Tints in th« - -

/

* ' /
'"' '

• s M
»

A

t

*i.

/

4

' —
« a

— "--,-

-;
• /
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Regiaa

<.Dou|«]i et •!

^^v
''.>.

houM known m the M««,n Do^,, •D4«ipwi.Uy who Wen, in his company at the

2^
hour on the night between the fourteenth .nd fifteenth dayTFeV™ r^

Lonv of I" T *^'
»'r»'»'"">«^

»>y •>'" t-ti-ny and ali by the" Zmony of the said womat. th^n known «,,hi8 wife; and the deponent verily

'ri^r T '^' ""'y >«'^°' ">om defendant, can call aTwitnea^ toestablmh these fact* And ^eponent hath signed.

a « ' (Signed,) Georok H. FlintSworn in open Court this n^nth day of ' )
April, one thousoad eiiht hundred f
and stiTonty-four.

(^'S"«<J.) DesSAULLES & SOHILLIB,

„ ^„ Clerk of the Crown.

clrofl^
withhin. Z)e.^,'„ were heard in support of the applioition.

' .u/:Sin:a^^^j!: ^-^^^ ~
Qu'il am apris que le dit Charles Lormior eut attent^ i scs jours I'aviseuretle procureur special du dit Charles Lormier, avec I'approbation eriUistal

^
dc Monseigneur Fabre, Eveque de Gratjanopolis •

Z derirr'

^""'" ^- '^"«*^-" apr.s raecident, £ ouy^ leqS
Que le dit Chifes Lonnier a cirenld dans la cito de Montrdal pendant^lus.eurs jours ay„y^on depart pour I'Europe, et qu'il venait au bureru du d^-'sant jusqud do|i fo.s parjour pendant einq ou six jou^s avant son ddpartTIconnaissance djn grand nombre d^^personnes ^

' ^ '

'
,

9"!^^*''"°'« '31"'°'' *Pf>«lait Madame Lormicr, mais dorit te v^Vii^nnn,
etajt Marguerite Pr^lippe, <5pouse d'un nomme Dauge- en pIcSMJI..tajtyenue en Canada avec le dit Charles Lomier, fJenv^"?|R,t\SnKo^^ dtait convenue qu'elle devait se ren'dre en partant dcXflarl
s«,ursjou,*apr«s I'aecident, avecles fonds que le dit M. LormL^aTmt tl
'rr ^r '''"•-7'^«' ««' '- demandespfcialedc Wonseigneur Fa"^ kt ^
en'ranceT

"" ^^^^^^^ homle don^ll avait' onnu la f^l^France, et auss. sur les .nsta.oe, du dit Ch^rigs Lormi. qui voul^^;;!;:

EtSi^s::^:rs::;L?isff ^^^ -* - -—--
Qu'il salt par la voieduCourrierde8Etafa|:Uni8, de New York aueM'L;;^mer est part, pour I'Europe le hnit ou le dii de Mars derniL iZd1 MLo™.r .a.t .forme le dit d.posant qu'il se rendait dans sa iJSl tJL

. Et le dit d^psant a signd,, .-n.

,
.* X (Signd,) LUCIEN HUOT.

•i^-

h<

-^T'



WK H. Flint.

Be moment aux

COUBT OP QUBSN'8 BBMCH, 1874.
4. < "

«p »q«e.Uo^ .h., „« „i„ ..a. ^i., ^^^ ^ W
J^^»

'" '""*
.™g » P».L.b p„,ie, „„ ,w, p..^ „,.. i, „M IrbotL^.tj .T.proMoatio. lo prove the nDtnith of tlo liM ot lo tkc Hrf,»l^ ! °

«.. .mo. f.ill bo ob^md .hot ta CjI^r.lT.rrT''''"'''-

libo a™ 4e, ..d .bat *., ,oro p.bJod for .bo p.bt b^a Vu. !under the Act of the fi nn.! 7 v:» ^i.- i. • a . „
*^ " ueneni.

j las is»v«i ui uic o ana 7 Vio. which is not in foroo lipro r* :„ -j
llwn that' ob the nlea of " nof .»,!?»„ » i j •. • .

.

' ^* "^ evident

.*«, .botbor .be defend.,m^^,^,^r!Z^^L'^^VT '"

..roo. dooWoo, .bo objee. of ,bioi ,„ „U, ^^^^elSi .IT
gcooral ™lo of .be eriainal J™, .„d aft.,. gjal„, „f TiaSp™. rl^
bill «. paaaed i« 1792 to BetUe Oi diffieju/ I do „„. i^Tj^. u
iffieuLy, wbieb I «aok i. bottled

f,
.he^i *.p J, ; .ti^ZTfti-«o pnoeiple, and I ab.ll le.,e fli wboireaa. i«.L J-.^^^^°!jll

/ ?

The defendants having movdfl at their nrrnio'hmonf r„- •

balfof^bo Uoguag. „f t^o defl, .SisZS e'cirfoTtrc':::'.T
l.«J»od,„g u, pu. aix Eogliab/poaking j„„„1„.„',l, i.,"w';^^J^'

.Ramsat, J._lt iriB a;,^.^ ,,„Haad whoi I wa. for the erow,, aa.hu

f

Don«aU«tal

'"^^

^*««*

-C^.

<"
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:«.

•glam

c5i

I

ill 'M

been nsunlly practiacd ainoe Mr. Jaatioe Aylw)^ dlreo^d it to be done in •
oelebrrted oaae. (*)

Carter, Q.C., raid that the Sutute waa chafed in 1869.
Ramsat, J.—Do«8 the obange affect thia queation ?

Carter, ^.C—I .think it does, it dircqta^hat there ahall be two iiata, one of
EngHsh-apeaklng jurora, and the other of jurora apeaking the French languagf,
and that the namea ahall be called alternately from each Hat.

Ramsat, J.—I don't think it neoeaaary for the defence to reply, aa I am with
them on the point. The alterotion of the Statute cited aeema to mean additionol
reason for adhering to the rule laid down by Mr, J&stioe Aylwin, whoae rulings
on the criminal law deserve 'respect, if any judgo'a do. There are now two lists, an
English one and a French one, and therefore it is easier than it waa before to
give the defbndanta their privilege. The calling their namea alternately is only
a direction in calling the jury in ordinary cases, where there is no privilege claimed
and no consent.

' The Crown having told a juror to "stand aside," Mr. Devlin objected, saying
that the prosecution was only nominally in tho name of the Queen, and that
therefore the right to tell a juror to stand aside did not exist.

Ramsat, J.—This point was fully argued when I was for, the Crown, and it

was then determined that the right to make a juroV' " stand aside" existed in
misdemeanors as well as in felonies. It has since been recognized by Statute
(32 and 33 Vic, 0. 29, Se(it. 38.)

The six English-speaking jurors being sworn, it became necessary (tjb call the
list regularly, and the defence insisted that the Crown should now show cauFe. or
withdraw the chagpnge to stand flside. On the part of the Crt)wrt, it was
urged that the Crown could not be held to show cause until the whole panel was
exhausted.

Ramsat, J.—The authorities go very far in that way, and it has even been
held that the list ^lay be coifed over twice to see whether those who have not
answered are in attendance before the Crown is called on to show cause. I shall

direct the Clerk to call the otamg alternately, to ovoid confusion, and your chal-
lenge to stand aside will hold good till the whole panel is exhausted. I hare
hardly any doubt tha't this is the right course; but I will reserve the point if

there is a conviction. ^ '

The jury being sworn, Mr. Carter took occasion to expose the law by which
he purposed to be guided in this case. In doing so, he again referred to the'

Act of 32 Geo. III., c. 60, and argued tha^t^e question of libel or no libel Was
still matter of law.

'
' '

'

Ramsat, J.—Undoubtedly ; and so it may be said of larceny and of
every other offence.

^^"^ - «

• On the trial of Morrison and another. Sir Louis Lafontaine would not allow it to be so
done in the case of Blain, indicted for stealing a poll-book, and it was looked on atthetitoe
as a great hardship.



t to .be done io •
COURT OP QUISKN'S BINCH, 1874.

Carter, Q.C., qaotod Deaoon to show th»t the jadge wodld («11 them wh«t ww «•*-
a libel. w va.

RAM8ATJ.-Th.t doctrine will not be denied by the other ride. I pwpo^^V"""^
*

^

"

to eh..je the jnrj ja.t u Deecon «M,ommend.. That i. to eaj. I .hall^ ^^

onThe'tho"
""°""""*' "^ "'*'' -"* '-"^^ »hem to find a gi^ral terdiot

'

You Beem to ;j^pt with reluetanoe the ruling of yeatord.j a. to Pox'a LibelAct being in force
: but in addiUon to its declaratory oharactor ftL™ *k /

33 Vic o. 29, Beet. 33; recognumg the fact that the plea of " not gii ty
'

pat.the partyjicoused upon any indictment, «;,o„ the country/or trial otJTfOftho whole «auc, in thieaa in eveiy^ther ease without exception. /
The defence put in and^wlshed to proye two coVe. of the IFt'ftim.on. of the19th and the other of the 20th,-to rebut malice. It waa objected on thepart of the Crown, that though parta of the same.paper or book iightbe naed - ^

no subsequent acts of the defendant, could ayaij, hU. The absent, of maUc:must be at the time of the offenbe. ^, • « "iwuoe

^Z)r>«<rc$.a, argued that jT a cai.e of h^^^^^^
dmtely after would be ^dmj4d ,to ^on how the death happened and t?^therewas no mahce, and con^uently that there could be no murder !

I f n^'^T' : "^ ""'' *^*""*'* *" "•' ''*^"« »•>« "t^JeoUon was beinff made
.
iBhall take time to cons dcr. [Aftor conferring with Mr. Justice Sanb"^ fThe case ,s not without difficulty. But wc arc both of opinion that though^ot
very .strong eyidence it should go to th^ jury. It seeins to haye been admittod
in one case mentioned in Starkie, 3 Ed., p. 714. Reg. y Hone
On the same principle a tender of amends was afterwards admitted • but it

'

appeanng that it was days afler legal proceedings were taken, and tha'lt camto nothing, the Court told the jury it had no legal dgnificaice in tht ere to

-

rebut the presumption of malice.
" "«•« lo

.
!?' ff'f''"^

""e'nptod to proye that r'umors had existed in Montreal prior

to, and the Court maintained the objection. The truth tou*^ot be proyed in
justification, much less then can the defendants be allowed tp^^te that it wis

'

rumored to be true. The belief of defendants may be broug^up U ffidavit after a motion in mitigation of punishment.
b "4* «y amaa

/>«)«<rcjQ.(7.—
I wish my question noted.

*

KAM8AT,J^_VVrite it yourself and I will put it in my note book. I won't

rZ. 1 ^•^\^'"'>*^«P»«"*yo^«-e for this. As there is one point
reserved, there can be no sentence this term in case of conyiction, and you may
fiad some who yiew it differently from me. ' -^ /** '

The question was then put as follows : ^

.
"Haying read the articles contained in the Witness of the 17th February, . :

• ';

.tfc;'
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«g^ •• oo|oenilDg the attempted suicide, pieaae vtate whether the ruiuort oontainetl
^SMiillrtal. "in

J

them concernlDK Mr. Mouaneau ixisted io the oily prior to the publi
"oaljion of the (KtVnetf of the Beventeenth February last?"

iuiled out. Another question was put 6f the same nature.

](Aif8A,T, J.—That is the same quegtion. "

Z>ou<r*;;^.C.—It moy be to the same effect, but it is a difforentquestion.
Mr. Dtvlin.-^Wo want it tukon down.

.

' .

Ram8^, J.-^ot I won't talce down any more than one question open to
the same objection. I shall, however, make a note that I ruled out the evidence
of rumors ^s a juhtifioation for the defendants, in whatever shape the queations
bo put. •*

'^ ^

i i

.

;

The following is the substance of Mr. Justice Ramsay's charge to the Jury
in tl e above case :

—

Gentlemen op the JuaiJ!,—I regret that the learned Counsel for the de-
fence have thought it necessarj^ to introdube into this ease a question of religion,

and that they should have spent time in explaining to you a question of proce-
dure. There can have been no object ift alluding to these matters but to divert
your attention from the real question before you, and to excite prejudice in
your minds. Surely it will not bo contended that Protestant jurors will not do
justice to a Catholic accused of an offence, or that Catholic jurors will not do
justice to a Protestant on his trial. Our common experience repels the truth
of such a charge. Agat«, you have been told that the jury was packed, and,
with a strange ignorance of history, allusion has been made to the packing of
juries in Ireland as being something like the mode in which you have been
selected. The jacking of juries in Ireland was a very difeadful thing, -^rhere
men were brought together specioUy selected for their hostility to the accused'

« Here, in a manner strictly prescribed by law, the jurors ar^ summoned indis-

criminately from the lists of persons qualified to act, by an officer totally beyond
the reach of suspicion, and who dare not, even if he desired it, alter a single
name. From the sixty jurors thus summoned, you are chosen, and the m^ibf
your selection is established not by ony rule made for this occasion, but by
rules which have been followed ever sinoel have known anything of the prac-
tice of this Court. The experience of yejirs has regulated what privil^es should
be given to the Crown, and what privil^s should be given to the defence, and
in this case «ach has exercised its rights. The defence claimed the right to

have one-haH»of the jury speaking the language of the defence, that is English,
and that those six jurors should be first placed in the box. The Crown
resisted this, on the ground that this practice had been declared irregular at the
last term of the Court ; but I upheld the ruling I had constantly seen practised,

here, and decided in favor of the defence, and the six English-speaking jurors
were sworn. The next question was as to the right of the Crown to order
jurors to " stand aside" until the panel was exhausted. Again I followed the

constant practice of the Court, and this time decided in fevor of the Crown

;

whereupon you are told that this i? an abominable law, ^od that public atten-

tion only-requires to be directed to it in order that it should be changed. Yet,

#?.

.o
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rgo to the Jury

(«.,

.
M_

You ,111 «c then ho. li..l. .„, .„.h „,„„,»„., „,„„ h.„ tj'n.i'"'-

««,o ,0 .1,0 „.l ,„,„,.„ .u„H „„„^ ,o.,>4.n,i„„/ I tr.b.1. ,!

''I ubliot;r.
'' ^P"'"*'- «^-« who is alive, and thereby ox^LgZtD puWio hatred, contempt, and ridicule,"—P 391

' ^ '^

" l^dtil!!""'** *!,'
"^""7'^ '^'^ '^''''' «"> ^°>P»'^«»t distinction under this

~t p 343" " ''"*" "'^' "'"' '"'^ P"*'"'"''''^ »>y -'^-^g- Sing ••

Z::jr:;fr;r''^^!^-* -"l^«
-tter^f inference fro. the

i< «i -A u — :; •
""' w°®'® * libellous pub ication aDoears nneir^a.oed by any evidence, the Ju^ should judge from'tbe^o.ert aoffand' wh re'

" awfulL ittV1 r"
'""

•"""'''T- '' ^^ " ^^"^"' '"'« *h«* "« «ct u?-
' " toVr ;

"^""°"' *° '""'''^"'' '^ *'°''«'d«'°d both in law and reasontobedonemafo anmo towards the person injured- and this is «» Z.

«x2it^^^^
" is HkXt «!r ^ '^ """' *'' P''^^""'^'* *« ^"*«°<l 'tat the publication

" ai.!f.
*° P •""''.'^ *^'* '^ ** " ^^'^^'^ «»°'*o ^^dition, he must beZ?umed to have intended that it should have that effecf'-zi p m ^

^^IILTTT' 'T^°'
'^' ""^^^ "'^'«' «"<* '"'^ 'l-ether'o^; not they are>jurp«e. Ask yourselves whether it is injurious to accuse a married In a.

Uou(BUa«Al.

#
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N

p«non well known in tha oominuoitj and upon whom tTwj eyo i« at onw dlrMt.
*****".*' *',«d| of h»fIng ooiumltted, or attomptod to-oommili, adultery with the wife or

miatnmN of another, and of pamiriK hiii tiuio in dubnuoherj by indulging in orjticM.

A great deal of time wan waited in trying to prove whether the orgy which man
renewed, waa Begun at the inauguration of the Hudon factory, or olnowherc

Some aay tbo mrticle ahould have one inlerpreUtion and aoino another; but thi«

ia really of no importance. The libel consittt/i in alleging that Mr. Mounmnu had
Uken part in one or more orgiea, and iu renewing it or thcni. It doea not nflfect

the cnmj in the least where the writer intended to Hay this dinipation began. I

H don't think it ia poaaiblo for any Inan of common intolligcnco to read these two

nrticlea in the Witnet$ without arriving at the oonoluhioii that they are highly

ipjuriouB. If they are injurious, the mulioe will bo inferred fVom the writin)^

itaelf. You have been told by tho defence that this law of lib<il diffcra fromlho
law of all other offences. But thia is not bo. The general principles involved

in the law of libel are tho same as thoso /applied to every other offence. ,If I

'do an unlawful act likely to cause death, With premeditation, it is murder, and
*

the malioioua intention it presumed, and so it ia with libel. The only other

point the prosecution had to prove was li\\e publication by the dofendantH. Un-
jder our statute this is only tho proof of a matter of record. The proprietors of

• a newspaper are obliged to make a declaration of their proprietorship, and the

declaration of the defendants has been produced and proved. The cose for tbo

^ Crown, then, is completo unless it is contradicted by the defence. But when
we come to tho defence it is really a revolt against the law. The learned ooun-

ael complain that they have not been allowed to make their proof, that they have

not been allowed to prove the truth of the libel, and that they have not had a

,] fair trial, but that notwithstanding enough had leaked out (one of the counsel

went 80 far os to boast that he had got round or eyadcd the ruling of the Court)

to show that the libels were true. They say that the law of libel as laid down
by the Court is a barbarous law, that the law hero should not be inferior to that

of ftngland ; they tell you olso that you are the masters of the case and that you

can render what verdict you please, and they in ao many words invite you to

disregard the rulings of the Court in matters of law. As to the defendants not

having a fair trial, no one better than the learned counsel knows that there is no

foundation for their saying this^ Instead of their not having a fair trial, I have

admitted evidence which, so far as I can find out, has pnly in one cose been ad-

mitted in England; and I have even gone further than that case, and further,

than perhaps I should have gone, by odmitting evidence of a negotiation as to

- iendcring amends days after the arrest of the defendants. You have heard a

great deal of the 6th and 7th Vic. It may be a very good law, but it is not in

force here. It is an Act of the Parliament of England, passed long since we

had a parliament in Canada empowered to make our own criminal law. and it has

no application here. However good then that law may be, I have no power to

introduce it," and if I did attempt to give it effect here, I should be a law breaker.

But even if it did exist here, it would be no protection to the defendants in this

case. Their only chance of escape consists in the fact of; its not being in force.

If it bad been in force, and they took advantage of it, they must have pleaded
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1'! lll??»r!/""'
'"'* *••"' '^'^ '•'• P"*'"^''""' '''" tho public good H.d «^

Iho puUmti,)!! wu not .ooidonul ud unknownTo. tlio d.f™J.„.. i . .

In 111. p.p« of tk, loth of p,hr„„y, i„ ,ki.k I. w^ftl „°" 5" '*^''-

d..J»gtk«,hol..tor, th.th.db2;i„ld .h.Srllt™r,^k ^"""''

tt'e htv. hwd 1 gnat daal of th. Ubeply oj the «^« Tk. -1-1 ik. . •

I'TT:r " """ "»' "'"' °-"«i-i»t!r„.o!l:^^„tu^'^N:
... .bj^t. ,0 th. pr«. k.i.gfW Tk.t i, „„t tk. „.tt.r i.X«ta hjl

'

dear that you .ro nL fuilt, Ti,-
-^^^

-^^ *">* '»"»«»
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''V
^^-^

.f -r^
robnilt to this kind of InTMtrKntlon ? Thore' enn bo no doubt Ibal if il wm

^
onc« a«i«uin«.l .hat juricn woul^, not confict % lib«U on Inditldutlk m«o
would t«ko the Itw into th«Ir own bond*, tiul tht rmult would n.>t onlj be blpwT^
with tho flHt „ wo haf« roMntly won h«fr«, but probubly .trongw n^urea,
«nd wo .hould porhop, bo o-IM^n to try c.m'n of „.ur.l«r b«,«u,^ "4« d.«lin.d •

to oonyfet of l.bol. Which of u» U «, pu,„ „, to 80 .bio to ptK,, tb.t tho Toil/
which ooTor* bin prifato life should bo <l»wn nuido toftflsfy publloeuricity
on.l who i» tho Oho wi.houl «[n to pcfforni tho opofitlon ? Thow who havo
t«keo,jr«d,t for doing God wrWcoby blnckoniarprivato^ohhrnctor.bouldrciucni-
bor tho admonition, " Judgo not; tbut mt bo wot judged."

Gentlemen, you hnvo bien told^rO^ou »ro not bounNl by my 'view of tho
fact!

;
and thin ia |iorfcctly true, -- You arc to decide tho oaio according to your

own conBoioncea, and ymj onnnot uioko luo iharc tho roapon»ibility with you -

I have my duty, ui^oa bavo youn. ; bit. it i> part of mine to tell you how I
view tho cvidcw*. Of it, however, you ore tho judgcf, aa I am judge of the
Inw. Aa J told the oounaoi^ at tho bt.JJinnitl^ of tho trial, tho wholo cane ia left
to yoj»r ond it ia for you to aay whether the defen(lanti are guilty or- not. .Thin
iit, however, very different from «oying you con Bnd -any v'ordiot you ploaac-

'

You aro bound ly your oath to tako the law from mo, and to render « verdict ac-
cording to the ovidenoo. If you neglect ho to do, the burthen will bo on your
own-conioienocB. As no baro queation of law ia ever aubrailted to a jury it
would be impoaaiblo to know whether you hud ro(\»8cd to take tho Jaw from tho
Court, and you cannot bo called to account for tbla; tut, after all, aooioty has
no protooUon in courts of law but tho sanctity,of tho outh. It is by it wo are'
•eourea In the possesaioil of our property and in the safety of our porwiil, and
I feel persaajcd you will bo bound by yours.

'

.

NoTt:-The Jury found • verdict ofguilty. Sentence wai deferred in conwnuetree ol
the reierrcd point mentioned »bove. .

, ,

E.Carkr, Q.a,uad IV. U. Kerr, Q.C., for tho Crown. .
J. Doutre, Q.C, and B. Devlin, for tho Dcfondants.

COURT OF QUEEN'S BENCH, 1874; ^ /

[In CnAMB<ik8.] .

-^

•
MdNTREAL, 11th MARCH, 1874. ,;' 7 ~

" '

Coram Ramsat, S.

*^ 'Reoima vs. a J. Brydgex. •

H»y) :-An order litvlnR been granted, nnder 83 ft 88 Viet., c. 2B,j. 11 (1809), obMRlog the place of
" trial from Qjiebee to Montreal, and ordering that the Inqueit and all the proeaedlngi bad before
I coroner ahould bo trantmltted to the Court of Qneen's Bench at Montreal, and luch order for
tranimlMlon of Inquest hagng been obeyed ; a writ ofcerrtororf to produce the return of pro-
ceedlnga before a judge of tho Court of Q.B. In Chamber*, in ordor that tho InquMt may be

'

quanhed far Illegality
, Is unnecceairy, and a peUtlon prewnted In Cbam^, praying fbr the Ime

of luch writ of cfrNoraH, will not be granted.

Ramsay,, J :—^i^fad^croner of the rjatrict of Quebeo held an inquest on the

bp4y of a man oallad Pifrra finnnbooy who ara* killed by a train of the GwaA

1^ „4.^ ^Jbi 6.4 , '%t
'd^¥
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Trnnk R.nw«, Compnnj of C>r,.M«. an.1 th«r«upu,, th« ooron«r i«iucd hi.

Mr Juulo. Bad«l.y. who b.lW,hi^;\On MrUUyd^^' ow„affi.l«vit, dccU |nu
.

.I..t he could nAt hare . futr tri«l in »h«Wri«t of Quoboo. Mr Jn,iiL n!TlT

.

.ho prooe^lng-^oaia be .n.n«„itt,..I t, the CouVl^o,.., II«och!t Mo
"'•

me in Chamber. -alIo«.n4^ "•oreover. that the coroner )md returned thi Inque.t
*

> produooU,eooronor.im,ue«therorame,l„ord0rthat
tfu, ««,e .hould bequ«h«J

....umuch a« .t doc- not appear by the ..id in^uu-t tha^ .ny otTcnoe to^TUacommuted by thoacouHod. - .,^ ^
•"uoo ma won

,

_

ThA further hearing of tljl. petition wa. dcfcrr«d M[ the 9th in.ta„f and in

tLIZT:JC '"; rXr '"" -'-^-rKcneral and on thc'ooron.,

iChtt ro!d
""

''r/'"'."""'
*'"'* • ^"^^- •- «'"'"'>-. oTof t^.%' : : .:

rL/.h f V"', '
'"» °^'<^*''"<'"'" »o i««e; «»ond. that an inqueitmy r'"be qua.hod for illegality, and that even in ChamberH

; and third that IH. A«
.
00D,t«,t practiceln England to i«ue* certiorari^^^ bXrde <J' ihe (^irtt "

under thaj«dgeVh.nd,th.ti. by flat in T«,.ti^-
^'''^'^"'*"' ^

Tlie fcngliah pracrtci referred to ha. no application in the prewnt c« UM "^ "^

• IL ;\r^
tran.fer.a.a;pord,fVonr'one Court 40.anothe,. .and not to -

'nake .record, a- wa. augge-ted. Tha. talte the.pra^tice k. to inqneeta. In

bJI 1",!"'"."'^*".""^ '"y^ iteQaeen'.BUitean 0^.^ ,
brought up hr cew.omn, iwued on^the order of the Cow* oTbv

'

jiHipe a /«<,n vacation, ^ho order dr/ia< require, the " clerk, in durf to«ae the w„t .ddre«.d to the custodian of the reeord. enjoining^him t oe !
^^y

the aame into the Queen's Bench. There i. no instance of a c^^foZ

actually returned it, although it is the UMge to quaah illegd inauebl. at th« ,

^^ SeePattea,„,J..„Culloy,5ErTA.,^32. l?lh"n.rl^ ^

•Jready within my reach, and it ia-lieithcr necessary nor possible ferine to^oc^d a. a judge of the Cour^of„Queen'. Bench wo^
n London. The wnt of certiorari is not necessary to enable me to^elethe record, .nd if I desired to is.ue .bch .writ, there is n6 one to whom I

^

Trldl ;' ^'''^'--t
Thi. will appear clearby foUowing on Thi>^prwe^dingsj am invited to eilter ujion. If I were now Uy make myZ I m,^tddrew it to the clerk of, the Crown, and enjoin that nffin.,

'^"^ ^"^

'&.

'^

X

«

to

J

MBft A writ of

Wi.ir^ v!rT^ .

to himwlf, ordering himself to give himself the noordWhat wouM begwnedby thiscircumlocuUon? >^ ^^

;---*!5r
"W?-^

..»>'•
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in u^iZ^i
organuation of our Courto that the writ of certiorari is not

LanTr rr- J r ""'- ^'""^''' ^'^^"'^ *« ""^ ^^at there are not

h!tl^TT 7^
'* '''""'^ ^' '"^'^ ""^ " ""'• «''°» »«-V >«>«• practice,

that a /^
th.« ,s not one of those eases. The prayer of the'p.tition is oni;

oJdrtCr";""'^ r?'
'^^ '^'''^'''' it «igbt bo sufficient si^plj tJo^er that the petitioner should take nothing by his petition

; but as the ruline
go^^. no further than to say that the certiorari is not necesslry. I niay as w ll

Chalh ^""l^'"^^^'' «»*-»«- «ny aPPlic^ion (o quash the inquesl inChambers so near the opening of the term on the Crown side. In speaking

whetJer'atd "^^""l
""'""'""'^ *''»* ' "^^^ no opmion' „5 to

whetlTer a judge in Chambers has or not the power to quash an inquest.
tarter, Q£;., and Macrae, for petitioner.
Mouueau, Q.C., for the Crown. •
(J.K.)

JUDICIAL C03IMITTEE,PilIVr COUNCIL. 1873.

. > Oth DECEMBER, 1873.

Coram SiR James W. Colvile, Sib Barnes Peacock. Sir Montague '^

Smith, Sir Robert P. Collier.

.
WILLIAM MUIR, BT AL.,

AND

JAMES MUIR,

:>

Appehasts;

RiSPOMDINT.

,- k#-

HELD :-l. AUmMto, whether by diapositlon of th»Uw or of man are favored .nri <„.„..;.. , , .,

S'rrn'^p:^ro?'E.tj:M''^^^^^

'-KilLrruSrrrreScr^rrod't^^^^^^^^
conangencle. to which per«,nal oVTtherVoperty I, ^St^^Tl «„™""''

°h°"""r..p«,u debtt due to the testator or hi. «rtate£ the.U"2S S'oJ
«»»"«'«•"«>" "

a^Mtamentary quarterly paymenU.to the alimentary benefldariee of the net annual revenue anoli•v-eable aa alimeHU, are not the legal equivalent of the flnal partition and dfatribntinn^Hh
^^

of the ertate at the Ume flxed jj the wlU for It. flUU partial™
<"»tributlon of the cor/.«.

*'^}\T'^l "^P^^ ^~^ *•" ^""^ Of Queen's Bench, Quebec, pronounced

'

on the 9th of September, 1870, and reported at 15 L.C. Jurist 309^15^ER CtrBiAM:-The questions to be determined on this appeal arise' on the

ToL S *' "'''"^ **^ Montreal who died on the 12th of January
1866. The instrument, which bears date the 23rd of May, 1867, is made in'
notarial form; and the construction of its provisions, and the eflFect to be given
t^Jbpm, must, as both sides admit, be governed by the law of Lower Canada.
OKe ij^terial claoees are, in effect, as follows :—

.

.By the 4r8t of these the testator bequeathed the whole residue of his property
tto use his own irord^) " in trdst unto my belovfed sons, William Muir, Oeorge
Barclay Muir,OT4 Ji^es Muir, the survivors or survivor of them, that the said
trustees shall recfoce the same into pogscHHinn wi^lipat delay."

;
T:E^ next, aH^Td^aring thatit should be the duty of the trustees to perform

certain -specified acts of management or administration, to defray the expenses
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Montague
'^

tSPONDINT.

thereof, and to pay out ofthe then net annual proceeds an annuity to the testator's Jiu«r et ai.

wife (who pre-dooeased him), proceededu follows :—" The remainder of the said
annual revenue to divide and pay to the whole ofmy children, issue ofmy marriaM
with the said Jane Steel,^or their lawful issue surviving, share and share alike
fiarsouche, yearly and everv year, by quarterly patients, untU the youngest ofmy
grandchUdren shaU have attained the age of migority, and upon the accomplish-
ment of the majority of, inyVungest grandchild the whole of the immovable
part of my e^te, rest, residue, i^<f^mainder thereof, shall Chen be sold ; and
as soon as my enUre estate can i^flojlverted into cash, the same shall be divided
between Chtfsaid children who may^ be then alive, or their lawful issue, repre-
senting th^ in full properfyi share and share alike, par souche, in the order in
which successions are divided in this country."

*

Then follows a very material clause in these words :

—

"And I do hereby declare it to be my will and desire that the revenue of my
estate is bequeathed, and intended to be bequeathed, unto my beloved wife and
children, and the lawful issue of the latter as an alimentary pe^sion or allowance
until the accomplishment of the majority of my TdR|edt grandchild as afore-
said, and the said alimentary allowance shdl not be soifl'Kortgaged or made away
with by anticipation by them, or either of them, nor shaU it be subject to seizure
or other contingencies to which personal or other property is subject, bat shall
be paid to them only as an alimentary allowance."

By subsequent clauses the testator dechred his wiU to'b« that, in the event of
anyone or more of his children dying unmarried, or dying married, but without
issue, or such issue predeceasing them', the share of the party so dying, either
in the revenue or capital, should revert and fall into the mass of his estate and
be dmded between the survivora or survivpr of them, or their lawful issue as
aforesaid, share or share alike ; and, further, that WHiam Muir should be chief
manager of the estate, and receive a commission for his trouble ; and that the
trustees should be also executors, and should continue in office as executors and
administrators iBven beyond the day and year limited by law.
The testator left several children andVandchildren besides his three sons and

trustees above named
; the state of the family being such that, under the provi-

sions of the wilJj the annual income jof hi* residuary estate was, on his death,
divisible into ten shares, and continued to be saupto the commencement of this
suit

;
at that time, also, his youngest grandchild wasstill under age.

Of the persons thus entitled to parUcipate in the income gf the residue, five,
including the three trustees, were indebted to the estate ; the aggregate of their
debts amounting, «t is said, to one-third of the whole residue. The only one of
their debts which it is necessary to particularize is that of James, the ivspondent.
At the date of his father's death he was indebted to the estate upon an overdue
promissory note for $2,200 with interest ; and he was also Uable upon fifteen
promissory notes for 1^50 each, which had been made by him to the order
of and indoiseci by his father. Of the latter he took up six, leaving the estate
'lable for the remaining nine ; and at a meeting of the trustees, held on the 7th
of April, 1866, it was arranged ^hat these nine notes, amounting together to

Muir.

.1 , ;

k-

-f3,T50rBBo5WHta¥^n up and paid by the estate, which was afterwards done ;
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that the amount paid on them, and cost., should b* held as a claim against the

at the ra o.of 7 per centum per annum quarterly, deposftiog a policy of insuranj. on h« hfb by way of collateral security.and undcrLing to repTpthZd
Up to the Ist of June, 1868, the income of the residue wasin point of factdealt wuh m the folbwing way:-The manager included in hi^ coZ at on ofthe income^tjc interest due from the respondent ami the other parZa r^ho

under the will, divided the net income so calculated amoDirst th^Cn^ !• -^
but retained the instalments du. to such of thtTCl^X^^^^
-tate settmgoff each instalment against the c^cbt of thcTar^tde te^ fiin satisfaction of the interest, and next in diminuf.on of^thTpr nctal Sthis arrangement the respondent appearsfrom the first to have ob/ectedTbutIsubmitted to It .n four occasions, signing receipts for the instalm tl^pldThe last receipt was dated the 1st of June. 18G8. Th^esult of these tZ actions Has to reduce his gross debt to 65,200 20 \

"

^::o^t^^i^\:^ r^ „:\r
'"^?'^' hisdi.chargeonthe"

i:„i,)%- ^ J t. . V. n ° "°'' nowever, insert in the schedule ofliabilities his debt to his father's estate
^"«uuie ot

^f^"
th? Mof June, 1868, the respondent refused to acquiesce in thebefore-mentioned Wrangement, and insisted on hisVight to receive his share ofthe annual .ncomey his father's residuary estate as'an alimenJ^ provS „and on the 14th of April, 1869, he commenced his suit against tie apXt^for h recove.7.of the three quarterly instalments which had accrued tEon

1869
^'P**'"^^^^^^«' *« 1«* 0^ D«»-ber, 1868, and the 1st of Marci;;

It is posdble that to the form of this action, which is peculiar excention^^

ria^f^ r'*'"^
None, however, was taken in theLrrCftTIt has fairly been conceded at.the Bar. that their Lordships need not concern

The defence actually made by the appellant consisted of four pCsTacgoing to the whole action, vi.: a plea of compensation; one of'^ urTorraj^rt
; one ot payment, and the di/ense au/ond en fait

^

the ntfnrrr ^^"' ^""^'^ ^^ '"^^ ^"P^"«^ ^«"'*' *''>'°'> g-« Judgment inthe plaintiff's favour, on the 30th of November, 1869. The judgpinT which s

com^W ^'^X'' ^'"^ '^^'"^^ ^''^''''ff-- not boXo 'sutr thcompensation claimed^y the defendants, and was not bound4o make at print

^tW a ^r rT^*'' p,«i„,ff-3indebteZitotl/itateof Ms lal^fa h r
,
and. further, that the defendants had fail?to prove their plea of pay-

nnlnt^^'^^T
"""' T t^"

^"^ '^ September, 1870, upheld on appeal, by theunammous judgment of the five Judges of the Court of Queen's Bench, againstwhich thia appeal has been preferred.
-_

' °
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tha! I« J^t
^ T^ oo^^PuhT^anadhn Court, in thinkingthat there waa no evidence» Sufl^tho j,lea for payment. If the apDeaUsto succeed, it must do bo on the defen^ce raised by ehher the fim or heTcond

l^L 1 TT"l V"'^"' P'*"* "' ''"^"'-'•^^ "l^i" of the p a n iff e„nly the law of Canada, be the subject of compensation. The plaintiff's shareTnthe revenue of the testates residuary estate is beyond all doubt an afimenTan

Article of the Cml Code, establwh tl,at a debt arising in respect of an alimen

T^htir r.rr"y'»<'«P»ble of being the'subject'of com^U .This has been admitted. That such a pier would -bo b«d if the au^ion hndarisen between the trustees and one of L children indeitd to hH o ttwas not a trustee, is, their Lordships apprehend, too clear for rrgumeTt lul
•
however contended that the fiduciary character of the plaintiff and the duU simposed upon him by the will, take this cas. out of the par^ular rule g

^f"\^^^!""y '«^'H first, on the direction in thewilltliLhetrstee sbouWreduce the residue into possession withZut dolav Up , ;3*'"«^«««f»>0"W

he dl^rA'^P"^ "P"" '^' P'*'''*^^' «« »'««*««. tho duty of brSthe debt which he owed into thetommon fund, and that his failureVd" tw!suspended his right to receive his share of the fund
Another ai^ument was founded on the English doctrine, that a debt due froman executor IS assets in his handi This doctrine. howUer. ifVltaLsTLower Canada, where the functions and powers of a^ executor are by no meaisthe^ame as those of an English executor, seems to their Lo^dship^ to have Uttl

Ltwl he dlJ"^'J r '"" "^ '* ^^^ *•*• -"^J«°* of '^ "PecW contract

Sin ttis tr^X ""*"""''''• '" ^»*^-*'^« ai^ument for the ap^l-^nts on this part of ^.e case seems to resolve itself into this- that the olaindff

ttexilt T
^ P?"?'

''^ *' ^""•'^ ^^'' ^y «»««"' of ^e rule Smed
anything out of the estate whilst he continues to be indebted to it Bnlforthis exception t^ the general rule of the law of Lower Canadt no authori^

brilrW ^ 7': T^' '^' *"* Article. Vhich is wide enough to em

canttleThn I '
'''?" ^'^"^ '' *'1"'^*''«- ^»«* th«r Lordsh^

•caniwt see that, by any other article of this code, or otherwise, the Courts in Can-ada have power upon some supposed ground of equity to engrrfk ^x epUon
"

«pon tbe exception established by the second Article. ^
It IB suggested in the appeUanta' factum filgj jg tU rmrUoam^ Bcneh

and
Mulr.
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tUat the respondent, being a trastee, might, if hi. argument be well founded, con-
tinue to receive his aiimentaTy allowanoei although he had misappropriated to a
largo extent the trust fund. It i« not neeWry to consider what would happen in
such a case. It is sufficient to say tbtat the debt by which it is now sought to
compensate the alimentary provision,^oes not arise out of the misappropriation
of trust moneys

;
but out of transao^ons with the testator in his lifetime.

Again, It 18 stated in the first plea that the presumable intention of the tes-
tator was only to exempt the alimentary provision made to his children, IVom
transfer and assignment to strangers, and not to free it from any charge or liei*
which the executors miglj^ have on it for indebtedness to the estate. And ar-
gumentj founded on thjs presumed intention have been used both in the Court
of Queen's Benoh-and here at the bar. Their Lordships, however, concur with
the learned judges of the t'ourt of Queen's Bench in thinking that no grounds
for itaputing to tbe testator fln intention to vary the general law as to alimen-
tary provisions are to be found in his will. The scheme of his will is this : By
the ^exercise of the testamentary power he suspended the vesting of the share* of
Ins heirs in the corpus of his estate, or made them incapable of being divested

;

and so far deprived his children of that which the law would have given them
if he had died intestate. As a compensation for this he gave thein, until the
period of final division should arrive, this alimentary provision, with the bene-
fit of that protection w_bLoh thrf law of Canada throws over such provisions.
There are no words from whioli it can be inferred that ho intended to' dimi-
nish that protection. The fact that the respondent and others of his sons were
indebted'to him, or generally embarrassed when he made his wUl, or afterwards
became so, tends in their Lordships' opinion rather to raise than to rebut the
presumption that he meant this alimentary provision to be free from all claim to
compensation; and to injure to them the means of support whilst they were
kept out of their inherita^nce. „°~^\

Their Lordships have next to consider the defence made by the second plea,
which is founded on the ri^ht to " rapport or " return." The slightest refer-
ence either to the Canadian Code, chap, v, sect. 1, or to the corresponding chap-
ter m the Code Napo^n, livre III, chap, vi., sect. 1, is sufficient to show that
this right is simply ad incident to a partition ; that it is one which may be
claimed by the co-heirs (in Pra6ce, natural; in Canada either natural or tesJr
amentary) against an heir who is Iffth'br indebted to the estate, or has received

'

certain advantages out of the succession from the ancestor in his life-time by
gift inter vivos or otherwise. Sa far ka it applies to a debt due to the estate, it

18 only compensation in particular cfroumstances, and in a particular form. And
accordingly, it is not easy to

1
see wharfein the second plea substantially differs •

from the first.
'

,, .

•

In the argument at the bar it was almost conceded that this plea could not
be supported, in so far as it insists on the application of the principle of " rapport,"
until the whole debt, principul and interest, was satisfied*. ]5tt it was argued
that the claim of the respondent was in the nature of sn'fifetan for "portage"
of the income; and, consequently, that he, was bound to bring in, by way of
^'rqpjwr^/' at least the interest of the debt.

'

,. ,

-:U-
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of mjnor importanci

appear to have been

^^___________^ . , 101

.««.», b, ,i. .,.^, of : •^^Sreirhrx'-r Lrr *.rM to ptiooipal nor ai to lautM. J~. .k .' '
"""f"", neithoc

*w «..». u, h„.Su^ ^ni. "°"'"*""™ ""' "• "• "« •»'

noticed bj the learnedJudKes of the L'onrf nf A .« V ,
judgment of the Superior Court i at all eW ^"''"

'• ^"'''- ^' "' *'"'* *'»''

to the respondent the instZLu Tl v '
"''^'""^' '» *'''^t i* •>«. given

upon, theiu^ptio: ^r^.:^^^:^^'^^:;^:''^^
.general income of the residue Th« ,«.„!. T u f T ''"**'"<* '"^ '^e

WM that interest, he wiT^coILm *'*'>" ""^

be overpaid bj a^ut Tot Thl t ?u '*
I"

'''* ins alnients claimed, and

it has In agreSI t"he' sum forThLn"T ^^«" ^'^"-^ «» »»>« Bar and

be reduced b? this am d a'; ^^^JtlZl^: 'T ^^^ o^'""' ^
Their Lordships need bardljpJirouT thati^" '

"'"'T*
"P**" '*•

in no way prevent the respondenrc . Ltee^fl^ " "'^*'''"
the claims of the estate asainst anVn!^

^o™ enforcing, ,d another suit,

s.ich there be, orTis cXr rs "n 1 ^J'^J''^^^
^' «»ay possess, if an;

'-^.^v' on therar;iVtLttus ^f^^^^
'^^

'^«l*

''

givfin, their Lordships mnat h,.mKi„
<'<"^P"«- ^i*'. for the reasons above

judgment of the Cu^o^blnTB^^^^^^^^^ ^'^'''^ "^ «*"»*»»«

Their Lordships do noSk that thT ,' ".r " "'^ '''^"•*''*° '^^^ "^^t*-*-

tooccadon any departur frl tt 1^ f i» that judgment ought

entwiUaccordLglyC;:!::::^^^^ ^-ost.. AndtherespoL.

(J.K.) Judgment affirmed.

SUPERIOR COURT, 1873.

MONTREAL,27th SEPTEMBER, 1873.

Coram ToaaANCE, J. i
•

"K5:l289.

- Oibeau vs. Dupuis.

i'Bâ CpaLMij^--Th is » an hypotheoary

(ilbean

I>apuli.

/

J>ecember, 1862. The'plea wis thatTT? T'^""
^

' *^"*^' '""'^ "^'^

^eupan,wtthei::dtz;^i:^^^
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hiipuix

Pominvillo, deceased, now reprcsontod by her four children, Alfred Garidpy,
. Tancrcd Garicpy, Lud^cr Gariepy and Hcrmino Garicpy.

"Quoles fuits ci-dessus enonc«5s 6taiont parfuitemont connm^u demaDd«ur
lors do I'institutlon do la prdscnte action, et quo le dit demandcur devait porter
son action non pas centre b dcfcndcur on cetto cause, mais bion contro lea dita
proprifFuTres." '

• ,

Pourquoi; &6.
'

-,

This is the solo icsuc between the parties, whether defendant was in posses-
"ioft n» proprietor.

The ddVuddqt has admitted when interrogated on raits et artiele$ that he had
been in possession twenty-seven years, and that he hud always paid the taxes
which were laid- Upon this land, but that ho had not any title.

There has been no signification of the transfer upon the defendant who
relies upon For.^th d- Charkboh, 13 L.C. Jur. 328, and contends that ihcro
having been no signification of the tra/jsfer under which plaintiff holds the
debt, he has no action. C.C. 1671. .

The answer to this is that the defendant has only pleaded that ho was occu-
pant and not proprietor, anof that plaintiff should have directed his action against
the proprietor whom he designates." The defendant here idmits that tho plaintiff
had an action, and he does not plead any other plea. Having pleaded one sole
ground of defence, he has waived ail others. C.C. P. 144.

The plaintiff is therefore on the whole entitled to the' conclusions of his de-
claration.

Mederic Zancrof^ for pluintiff.

E. Rohidoux, for defendant.

(J.K.)

*** The judgment wis confirmed in Review, 31st March, 1874, Johnson,
-: SL\CKAT, Beaudby, JpixijiES. Johnson, J., for the Court, said :—The plaintiff

18 the CM«onnatVc of J^a Banque du Peuple, and brings an hypothecary action.
against the defendant for 8200, under an obligation exceuted by Emelie Bro.

. <it<c Pominville, and^hich hypothecated several parcels of real estate, of one ol"
which the defendant is olleged to be in possession as ditentetxr. By his plea,
the defendant not admitting, but also not at aU denying the other allegations of
the action, contents himself with saying'that he is not proprietor of the lot

;

but that it belongs to the heirs of Emelie Bro, rftVe'Pominville, and asks for
the dismissal of the action. This i»the sole point in contestation; and every
other foot alleged is, under the positive terms ofthe law, held to be admitted,
if not expressly denied or declorcd to be unknown. There can therefore be no
question here, as wall suggested in argument, of the necessity of signification of
the irorisfer. Upon- the only point in issue, then, the defendant examined oa
faiU^t artidtB admits that he is in possession for the last twenty-seven years,
that he pays no rent but pays the^ taxes, and is inscribed on the municipal roll[

and has nevet been troubled in his poasession
, The judgment ingc

Judgment for plaintiff.

wasrenderod contrary, to the defendant's pretensions, and we think rightly, and
should be confirmed with costs in both courts.

-^t;:*^
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JUDICIAL COMMITTEK, PRIVY COUNCIL, 1873.
MARCH 18th, 1873.

PRESENT
:
The Right Hon.. Sir Jamks W. Colv.le. Sir B.rneh PkacockT-ord Ju«t.co MELusn, Sir Montague E. Smith, and Sir Robert P. Cox-uee.'

Reoina y. Cootc.
Ily an Act of tho Quebec LegliUture, certain oincers callp.l •• iri™ «. i > .,

power toln.,ulrelntothoorlKlnofflrc»irouoL.r.n,. X. . f
'f*"'""^" nro "Ppolnted wHh

rHT„on. on o.th. Upon ,n Innurry he d"n nul.nc^ ^'T^\ """^ '"" ""* P'""P""' •oo,.mlno-v.
a warehouse occupuS^ bj thoS^ner ho wpZlTn"^ "'l""*

'" *" ""• »"«"' «" « «" '» ?'

Klv..n to h.m that h'.H evid'ence2^"; I ed »S T.h\ t?™" IV'T:i'^"
'="""°'' ""

was no charge again.t the prLoncr or anv otZ1™! b k T °'^'"«=^4«"'l«i«tlon thcro

.r»on of the «ld warehouse, and ,he de^JZ made .f"^r™."' l'"
»"% '»" "'*«' ""

were admitted a. evidence aialn.t j,,^
"'''"'""""• """"> "» ">« '"'i<"ry before tl^EIre Marshal*

""b:.rdrrnrwrr:;^''e:r.rma"^"'-^ •-'•'-"'- «'<^'*«. en.-.,

x.et^rssr^^:?^;-~~^^ ^"'

be pre.umod-/^„o,a««a J-rTnoreSa^ " *° '""""' "'°J«tto« QueaUon. mult

''^;^„i'hVL7^iaSe?n:„;lT^^^^^^^^^^ "^''—- -"- «^«t to

tending to crlmlnite the^ " "" '""«'' ** •"" •PP""=»»"« »<» """««« "ked question

Couruf Que... Be„.^ «.e J:ll'*;^rirl^^^^^^^^^

ariLi
?^ circumstances upon which the same have

The said Court of Queen's Bench shall have full power and anthnri^i- /
sitting thereof on the appeal side, after the receiptrf Ih cT Jlf "J.finally detem.ne any question therein; and thereupon to reverb amL oraffirm any judgment which has been given on the iVdictme^tr the ^al' oJ

lade o:t''"'''T 7"' '' *" '''^•' ^'^^'^ J«^g-»* ""d order» entry to tmade on the reoor^, that in the judgment of the said Court of OuWaBTnchthe party convicted ought not to have been convicted, or to^ttheTuSJ!^^^^^^or erder the judgment ti%given thereon at some^thl^l^ temThe
yueen s Bench is advised, or make such other order as justice requires

-**»pg'wl«>t for sTHOir

The case so reserved was asVollows :—

'

i
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If
i

I;:-
\ .

Scntlh
'"•''°!™*"J«"^"'«<'f»"^o«nt«.- The am with intent to defraud i\ScottiBh Prov.nc.ol luHurnnco Company

; Bccond, to defraud the Royal Insu.noe Company, the third to defraud generally ; „„d the fourth ToTn uregel

Ben h TL ^\ '^ "°* «"'''^' '" ""^ tried b<^o«> the Court of Quc,nlBench, at the cr.m.nal term of the aaid court, holden W „,. at Montreal in thi.present month before a competent jury empanelled i'n the u,u„ manned fnd
after av.donco adduced by the Crown and by the prisoner, wa, found guil y thejury returning a general verdict of guilty. -

'ouna guilty, the

" In the oowrse of the Adduction of the evidence for the Crown, t^o deposi-

tZZthrPi'^r
^

'^:
''° P"""^'- ^'^^ ""^ .ignature suKseribed 'Zl,

'-
of 2 /J VV ^'"^''T'" "* '^'" i'^vestigation into the cau«e and origin;.jf the fire at l... warehouse, before any charge or accusation against him or any

IZ aftlth k" r^
^~''*' '''" ««»""'"ed.to th6 jury as evidence .gainsb.m after the object.on previously made by the prisoner to their productfon incy.dence and after his said objection had been overruled by me-after the conm ' T""' "' "^'"^g ""^•'"°« -« P™"--

d
by me the eon hemoved the court by two motion| lied in court in terms fpllowing :'•

'

The case then set out thtflKro motions, of which thi first is immaterial air- ^

siSuoiiTtir^ ^'^--"^-

y,J Motion on behalf of the said Bdward Coote, that jttdgm^upon the said

^^ZrU':L:T \r':'^,'^''^ *"--' rendereV««iin« Ztarrested, and that thesa.d verdict be quashed and set wide, fth?the said ile^n
dant, to wit the saidt^Edward Coote, be relieved tbejSwmT^ f
the following reasons

:

"

|

^'**^' ^'' «»°»ong o^ers,

.ZTi^^"''' "T" "T '*""• ""' ""*-• *''* °"'y °°«^« "»'«"«> to the presentappeal being .n effect that the two depositions were inadmissible in ewZebecause the sa.d F.re Commissioners; before whom they were taken hadn!:authonty to administer an oath, or take such depositions.^and ^u hX^ fion^

Tali: fll aTd ,Tr? ""^'^ '' ''' Fisone, becausel^ZZ
The case then stated the rejection of the first motion, and that he the a«d

lt;o:d"'t-
'•""'' 1"'^^"« ^'* "»-"« given insuffil?:; tp^nhe second motton, yet as doubts might be held by the Court of Queen'sCh

Za - '^^'^..r^''""
'^ '^' '"'^ ^'^'^'-'' "««r*«i it, and held ifoverfor dec.s.onw.th reference to the admission of the .aid depositions by the Co^tof Queen's Bench, appeal side. ^

"j vuo vouri

The Fire ^Commissioners, before whom the^epositions were taken, areappomted under ^e provisions of two statutes of the Provincial Legislature ofQuebec (31 V.< c. 32. and 32 Vict., c. 29). under which Acta t^ey .Z^,
MoTjll /"''"Sl*^' o"f

of""y fire^occurringinthecitiesof Quebecand^

*o commli to prison any witnesses refJIising toanswer without just cause.
"

--#: -^ :;
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lOfl

Court of qJ;!' B. ' t ^1 ? 'T''
*' ''''"' • ""f" "" '""W i" "«

'»", for .ho purZof t^f^n ' ?." "'."«'"Wi""»«»'of th.t oonfodor..

variou, proirTih!
!"'^ 'f""S ,'l>" «™in.l prooojuro ibroughoul .h»

.0 . n.» .rial U^ Z^l,tITo °"
^U ""'"f""•.»">""»"•«"»« '«».

prisoner as for tke CroJo an,! A a r?""^
"'""'"' " '''" *»" »«'»"'^ «f *»>«

this Court from the Colnf n"*
''«"''"" *'"' "" '''« «»«« ^""'""•"ed to

Mont.^a]/ittlride«d'^^^^^ "<»««*

to thc'effectirin he olion 1/ K^ P '
*'"J

'" '"'*'^ '^ ""^« ^^ »''« '««'d

n^ade by the pr ^00^ beC thf^ ' p""* *'* P™'^""''^" °^ '^' ^'^'^'^'

a„d,the«foretrttIevSl Z"^^'"'"''"''"'"**^«"^^^^^
'

Que;ndoes;;S;:t^^^^^^^^
«p,.» »u- « '^

"'"^ ''°'<''» " hereby quashed and set (iM«

a caas „ 1^1' """'^^T
*^-* '»'« --t-n'is declared t^Ltd from

LrprirerTdt;irtetr-^'"'*'^
eas, does hereby oSafS "^X

ending agai srJm „, S^ltZl/r" T^^ 'f
'"''''''' ^"*<'»-^ --

purpose of standing uch new tril/ I yl"Z f'""
**"' '""^' """^ *'"''«'' ^''^ '

to appear on the L davTf^[^^^^
he be b^Hjnd over in sufficient reeognizance

Bencrsitti?g on th?Crow„ L ."m
'"'"?« *''"'" °^*'^« Court .of Queen's

until duly difcha^ed."
' "'"'''' ''"' ''^"^"^^^ ''°™ '^"y »« ^^^^

ibrr p^^l'r^^^^
appUcation was made by the Attorney-General

of Queen" Be^r f^ , '

^'"'"'^''' °° ^''"'^"^ ^^'^ ^rown. to the said Court -

CoL*'tf.J!^f^"j;;H''''.T"^^^^^^ '" S""^^ "^y Her Majesty in

itoirlna

Coot*.

* '*

fi^ ^««» X. A«n,fe*e, and Bon^pa., fbr'thj^llant^-The deporition.

^N^-
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were properly r«ceirod in «Ti(Ioao« by tho judge before whom the indiounoat
WM tried. They wero .dmiMible althoug.. made on oath, and nlihough maJo
by tho priiionor aa a nitnuii whoao attvndunoe might have hcon conipelfed. At
the time tho doi).)iitioiia wero talcun, no oh.irj<(, had boer. made oi^aiurt the

,pri«oner, and ho liad tho right of rcfumng to auawor queMioni. tending toorimi-
nato lum. '^Iw priwiior annworod voluntarily, and 11 ulgloy, J., ataton that ho
" nrc(|uontIy oxcrciwd l.ia privilo;fo of rof\i»ing to artawer certain qucationa." It
wa« not n.!ce«H.uy th-.t th«^4'ire CommiMionera ahould'caution tho priwnor that
Btatomcnta m.ido by l>in. (^i the iurjuu-y mi^ht Jbo uaod in cviJonco ag,uuat hin,.^
The statute (11 & 12 rict.,,c. i-i%. 19; rdatoa only to.proceedinga boforo
magiBtratcH, and cautiott given toncouael porwna.- Thuro wus no ground for
moving in urrost of judgment

; nor had tho Court power to grant a now trial,
for ..the Btati^to empowering tho Court to grant a new trial, (Con-'
BoUdatod Stirtutos of Lower Canada, c. 77, a. 67) waa re|)«alod by 32 & 33
Viot. c. 2{), B. 80, which gives no aueh power. They cited tho nuthorities given in
the judgment /»«i/,and further, 1 Taylor on Evidence, 743; Uoso Crim
*.vidonco, 62; Joy on Confessions, 62,. 68 ; Reg. v. OillU, 17 Ir. C L. Rep.

Judgment was dolivcrpd by
Sir Robert P. C(jf,LiER.-Edward Coote, the r6«pondont, ^as convicted

of arson, 8ub.iect to a question of law reserved by Badgloy, J., (the judge who pre-
sjded at the trial), for the con.sideration of tho appeal side of the Court of
Queen's Bench, in pursuance of o. 87, sect. 67 of the Consolidated Statutes of
Lowe^ Canada. TJie quostiou reserved was, whether or not the prosecutor waa
entitled to read aa evidence against the prisoner depositions made by him und#
the following circumstances :-An Act of the Quebec Legislature appointed
officers named " Fire Marshals" for Quebec and Montreal respectively, with
power to enquire into the cause and origin of fires occurring in those cities and
conferred Hppn each of them " all the powers of any judge of session, recorder
or «oroner, to summon before him and examine upoh oath all persons whom ho
deenas capable of giving information or evidence touching or concerning such
fire.' " These officers bad also power, if the evidence adduced aff"orded reaaon-

-

able grdund for believing that the fire was kindled by design, to/arrest any sus-
pected person, and to proceed to an examination of tho cuso 4nd Committal of
the accused for trial in tho same manner aa a justice of the peace, Upon an
enquiry held in pursuance of this statute as to the origin of a fire io-a warehouse
of which Coote was the occupier, he was examined on oath as a witness. No
copy of hi» depositions accompanies the records, but their lordships accept the"
following statement of Badgloy, J., as to the circumstances under which they
.were taken: "Among the several persons examined respecting that fire was
eoote himself, upon two occasions at an interval of three or four days between

. his two appearances, on each of which he signed bis deposition taken in the
usual manner of such proceedings, and which waa aWested by the commisBionesrs.
Upon both Qicasio^s he aoteJ voluntarily aSd without constraint ; there
was no charge or accusation against him. or any other person; he was free to
answer or not, the questions put to himrand frgguefttly exercised his prWlfl^ ?

. i-
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ofrtftjilng toBniweriuchquwtloM. Some d... ,ft.r ,»,. j . « . .

.;,.,,. of .»,» „r hi. p„„i^ ..a j„,, e.mCZJ'r.r-T. M.r';T.l»...DiMUoii.d d.p<»iiloo. mr. dul. „«!.T^ ] .
, f'"''''"!""

.K. .,i.i .pp..,. ., h.„ u.. .h., ,„ «...,:rr '. J„ ."^r.^ :,! fi«

ootcauuoned,th.t whatever ho «id n.lght be tuL ia e dencel.T„ t h^allor the manner in wh oh iuHtinoH nP !,<. ««— • .
"^'' g«in« niro,

fi.<l«b,hini upon oath i. i» un»ttl«l .h.t ..ery iad» i.T. Mil . ^
«» u, .ct upon hi. o.„ i„<,w« .pi„i». i7i.'::lT. ; l"Lrs

foHfery, was received in evidence by Park J airain«t thl Z « ^
iodictmentof fo^er,. I„ ,,.,. . .ie..l^'2r. C.rSxlr

\ Tk^^ "f'^tod against the defendants, on a charge of conspirJ answ Ji

adiS.W
' ?"T''" «"»'°«d,in the Court of Bankrup^y, ^nder^a£ ?T ?•"""?"'» *°«i answered questions tending to criLinite htjf>.thout objection. At . certain stage of hi. examinaUon ha wastTd byThe

trZHorrf''\'^'''^T'r'''*^'- 0- case reserved, Uw^'hlbj the Court of Cnmhial Appeal that so much of his examination L was taken

V. J. oDserves
.

The test u whether he may obieot to answAr Tf i... ™

St ASi
''«»»\«"«»"'ation is admissible as evidence against him." l"

^lli^ Z \"''i^««""«'' 8 Cox C- C. 365, Cockburn C. J.. admittS

'4S n,r! ^^"""^^^^ alone was accu;ed of ;i^At!!!:forwh^ch tluji .mo1tot >,«fJ. bothtrM . The learned editor of the 4thST

Hoglna

COQtM
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,# R«mU #jni (Wl. 8, ^ 41S). Omm rtporta • qim of Ay. f.Samk
(AmUl^m: "'WhtHRpw priKMMr VII ,»HottS for •dininiit«rinK pnlaon with
'••• to »»»»d«r her hujibaud, t&fl ooroncr lAtttmi f*iat h« htd h«ld to IntjitiMt

«« ^ body, whbh waa adjottrueil, and thai fli« p^imnn waa pnamt aa •-^^
- # «k« •«»n<l fMK)i*ioi». No oharga had at tM Una bMn lutul* .

bar. She mad« a atal«iue0k on oath, whioh th« ooronar took down in

C«mi»b«ll, C. J,, afUr ^onralliog !'(»»*•. Il' aduiiit«d th« utatanianl,

•nd iW« |il !*?»«? waa t^nviotad and «xM>at«d." Tha eaaa of,^. v. Onrhtlt,
Dan. C. C. 236, wioorda with tho forexoing. There thu pri^or ohjwtod to

anawar certain queotion* on th« ground that hia anawera might oriminaia him.
Ilia objMtiona, whioh wera ba^ on raaaonabia grounda, ware oramilod, knd he
waa oom|ioll«d to anawor. It waa hald bj a minority of tha Judgea on
Crown oaae roaarved that the particular anawara «o gl»«tn wor#t inadmiMibfo
againat him, but it dooa not appear to have bfl««n auggeatod that tb« reat of hia
depoaltion waa not admiaaiblo. Tho eaae of Re^. ». SeoU, D. k B. C. C. 41,
Moama to go aomcwhot further. It waa thora held by the Court of Criminal
Appeal (Coleridge, J., diaaenting); that although, under the Bankruptcy
Aot then in force (12 and 13 Vict., o. lOfl), the' bankrupt waa bound
to tniwer oertAin queatloni, ndtiithatanding (bat they might tend to crimi-

nate him, noverthcltwa anch annwora ware admisaible againiit him, the
compulsion under which he acted being one of law, and not the
improper ezereiao ofjudicial authority. Prom theae calea, to which othora might
bo addti<l, it reaulta, in their Lordihipa' opinion, tha^ the depoaitiona on oath of
a witneaa legally taken are ovidenoo againat him should ho bo aubserjuontly tried

on a criminal charge, except ao much of them aa eoMipta of annworH to quostiona

to whioh he haa objected aa tending to oriminat^Vrm, but which he has boon
improperly compelled to anawor. The exception d^penda upon the principle

Nemo tenetur $eipium dcciimre, but doea not apply to anawera giTen without

objection, whioh are to bo deemed voluntary. Thq Chief Justice indeed sug-

gests that Coote may have bo«n ignorant of the law enabling him to decline to

answer criminating questions, and that if ho hsd boon acquainted with it he
might have withheld some of the answers whioh ho gave. As a matter of fact,

it would IjPPeu that Cootc waa acquainted with ao much of the liAr ; but be
this as it wjljr, it is obvious that to institute an inquiry in each case aa to the

extent of the prisoner's knowledge of low, and to speculate whether, if ho

known more, he would or would not havo refused to answer certain quej
would be to involve a plain rule in ondlesa oonfusWk,i Their Lordships^

reaiMn to' introduce, with reference tb tbia subjee^ ao exception to ,,^_,
recognised as essential to the administration of the criminal law, IgnorSni _

jurii non i^ciuat With respect to; the objection that Coote when a witness

should, have yta Rationed in the manner in whioh it is directed by statute that

persons ac6ui>dj|wfp)r» m^i9trates are to be cantioncd (a question said by
Badgley, J., ^^Mi|^^<^|!^rv«<l) bat which is treated as reserved by the

Pourt), it is ^^^SSf^i^^^'^ ""^^i^ " ^7 ^^ ^nas of the statutes appli-

'

«able to accusedJ^MKappKB'^ has ^^igpplieatioii Whatever to witnesses. If,

indeed, the Fir^|i||^M|||d exeroi%4|plj^wer which he posscasad of arrest-

r\
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QUrDBtJ, asrn NOVKimER, l?n
ror.m

0. 0«.U STCAKT. ^.C. DkPCTT JOU. ..D SC««00AT.

were furled, the uehor wateh let, ud .look-out .t.lioneJ B.™.,J n .

-Kd therebj her j.bboon, bowaprit^artingale, foretop m«.t, foretoiv^Ztm«t, royal mast, the «aiutop«alN„tm.,t, and main rLl mUtTr^^^laway; the port cathead was bruised and atr.ined. the outri^ Zeatdthree plank, on t^^e port bow, and the wooden sheathing and m^| ri„;;hemdamage,; the endof th. maintop^Uyard .nd both the truck, of the t ^aia^
broken. »nd other damage dee to tte '« Em..- At the time of thi. oJSon th^maater of th. «< Gordon" wa, ia the c^biu which Wa. on deck, a d th~^^^^^^^^^

-Jf V
. ;

-••I
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"Oordon," IB, th^ cabin also, Where- he had gone bit a fevr mii^jatefl'beforo. The master,

!
"^ V while Jn thetiabiji, heard the chief mafe^ ^iDg out " Hard-aport, a ship right

alieud." ^e thetj rait on d««k and sow the "Eros" at anchor a little on the
port b6,w of thd " Gordon,", not inqrC thaiMi cable's length off. The master of

• the " Oordonr" vrbo has been cxafntnod j«i a witness, has said that "there vas
no one in particular on the look out. ' The order ' hard-a-port' given by the

chief mate while be-Jicas ip the iiabln^^was the proper order to give under the eir-

cumstunccs ; ajj prder to starboard iSstcad of to port would have made it a bad job.
I'hat if the holm had been kept stSoady, as tlw pilot ordered when he last heard
Jiifii speak before the collision, and the ilri^f mate had not given the order ' hard
a-port the 'Gordon' would have struck thoXEjps' 'stem on' about Lor port

., cathead ; that when the vessels fouled, hp thou^ft he heard some one on board
the • Gordon' sing out ' starboard.' That hCwas at the wheel, and seeing

that it was necessary to starboard to case thoi'ljlow, he righted the wheel from
Iiard-a-port and put it a little to starboard,yat which he loft it. THe effect of

this starboarding was, he says, to slew his ship round and to prevent damage as

^
much as possible. * * He attributes the collision to the pilot not keeping a

vigilant watch aS to where he directed the ship." The chief mate of tliq

"Gordon" states "the last order he heard him (the 7)1)01) give to the man at

the helm was 'steady, keep her as she goes ;' this was between two and three."

o'clock in the afternoon. The order was obeyed, and about five minutes after-'

wards the steward, Henry Frazer, reported a 'vessel ahead. We were under
snil at the time, going before the wind with the tide in our favor, at the rate

.. of about five knots an hour through the water. He saw vISssels aliead before the

steward reported this one, but did not pay pfu-ticular attention to them.

, When the steward reported the vessel ahead, he looked and saw a barque, whioh
afterwards proved to be the ' Eros' not a quarter of a mile and almost* ahead,

a little on the port boW. He reported, as he thought, to the pilot ' vessel ahead,"

believing him to be on the house where he had segn him but a few minutes pre-

-:. viously. Not receiving any answer he turned round and saw that the pilot was

"^ not there, he Ihcn ordered the man at tlie wheel,' Adolphe Berer, to put the

Helm hard-a-port, which was done immediately. The ' Gordon' was only two
cables length from t)ie ' Eros' when he gave thisordcr. The ' Gordon' payed
dff to southward, but not enough to clear the ' Eros,' and two o^- three minutes
after he gave the order to port the vessels came into collision. There was no

body, he adds, specially on the lookout, and the steward's duty is to attend to the

cooking and provisions specially.

The boatswain of the "Gordon " states that he did not see the other vessel

before the steward reported her, and that he looked when he reported, and she

was then a cable's length and a half or tyo cables length from the " Gordon," a

v?ry little on the porl bow, very nearly ahea^; It was not morg'than a miitoute

and a half or two minutes after that„, the vessels came into collision. * * \lt
was hard to tell whose watch it was, there was no watch set. We weI^B aJ

securing the deck-lqad ready for sea. There,was no one on the lookout that I

know off, it was not the pilot's orders that there should be any one." The

,
' at«ward who was the first to report the ship ahead had gone forward accidentally,

,*>.
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and It 18 yoiy probnble that if he had not done bo the " 0«,4«-.. 'ITT'
struck the "Eros" stem on and sunk her The ml »^i, .? .

would have xhe

was could not seo an object ahead hh . U 1 1
** ''*^'° ^^^^ ''"««' ^^^

objects ,head could be aTn ultt .llZlZZorL^. '^t'^*'
^^'^

the forward part of the ship and that h„T„t »
-^

!.
''*'"'* "" "» ^™™

t«ne and forward at nIgSt The p^l ° „ li' ^T"^^^
^'''^ "^ '" ^V

when ho left the dockt jj';!!:^;;:^^
Been him going into the cabin, that there was no lookTurthtl^ I .

"""" ^'''

cd one, and if there Had been one. hadhe^rtJ tt ">f^^^
"'' *''''^'''-

thorc would have been no collision that LToul Jhe I'T H""*^*^"''''
were keeping a good lookout without orders from wl ^/f

;^«'-'^forward

good lookout forward then, would have b^n no e<i£n
"' ''"" '^*"''^" " '

In this suit the owners of tlm «« ITi-^o >•-!•_
"

^ ' \

ol.«»vof . br.„,h pilot u. ,ho«4 Z. a^loi^nl H " ""™ '°

th« "Gordon^^X°H^"!™"' ""r.'
"" »•"«' 'l»o™« of

-in. 0.0 dco.,o.d"S- .ot z;^s"fi'rr"c::;T
-°°'° '-

and there was no lookout Tli« nJi^fl a t o
,

"

° ^''*<''^ ^"s set,

»*, who™ in
. ;.u:«.i»jixr; .t^x^hl"'Z'^r "-

his own testimony, he had *e6n vessels ah^nih«tV7 -a
'

' ""^^^'"S^

.
,^...p -^Xt^r^rofnt-'aotr^u'-r "r

'-'

«ro;rrr:2irnrr.si£rr-^^^
ia this Courton the 21st Nov 18621.7 J^J"

*° ''"• I* was decided

apilotison board the ship he ;Sactu^^^^ "i"""""'"
*''''^'»«'«

theown^softheirresponJ^l^^rdrrlt^^^^^
alsp m this Court, in the case of the « Secret ''fwT!, V '''«<^«'»M
attend to the navigatTon of^e shin andT' */"*^ °^ ^^'^ P''«' '« ^

^i^ioVte^^^^^^^^^ '•^^ 7luLel/4Ta;et\irf
'^uch relief. I m^sr htif ' ^ participate, in it they are deprived of

*"<*f * ^»««»», for (ho promoter,.
W:rCoo«, counsel. '

^nr^er, Q,C., and Ream, for ^respondeute.

'Oordoii."

.•W^' I
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MONTREAL, 31st OCTOBER, 1873.

Coram ToRBANCB J.

De Ga»pi eX al. vs. Asseltn ; and JDe G<tipi et nl., oppts.
Held :-That the Judge In the exercHe of a louiid discretion may grant a iurii$ of proccedloKii

under ezeeution to allow of an appeal to the Privy Council In EU)gland. -

Per Curiam :—This case is boforo the Court on the merits of on opposition
.

(i fin d'annuller of a novel character. The opposants, who are the plaintiflFs, set
• u[. by their opposition that they oppose the satsie-execution in this cause. That

they appeal to Her ^lajesty in Her P^fy Council from a judgment of the Court
ot Queen |s Bench sitting in appeal at Montreal, on the 23rd of June last, dis-
missing with costs their action against the defendant, and that to this end they
have notified their adversary, and have produced in the record of the said
Court of Queen's Bench, a notice of motion to be presented the 11th Sep-
tember then next, for permission to appeal to Her Migesty in Her Privy
Council in England.

, That under these circumstances they think them-
selves well founded in demanding the suspension of all proceedings in
execution until final adjudication on said appeal in England. They, there-
fore, prayed for a sursia of the execution, until final adjudication ; that all the
proceedings on execution adopted, or to bo adopted, be suspended, and in conse-
quence, that all the proceedings be annulled on the reversalof said judgment of
the Queen's Bench, in England. The plaintiflFs contested this opposition, first, by a
de/enae endroHmd next by a de/kntc en fait. The case is now before the court
OB the merits. There is no do<jftgaentary evidence of any proceedings for an appeal
to England. There is only the evidence of Mr. Doutre, Q.C., for the defendant,
and of Mr. D.D. Bondy, attorney for plaintiff, both of whom were interrogated
for the plaintiff. M. Bondy has made a declaration of a chanqement d'itat of
Dame A. C. Aubert do Gaspe, but the declaration is unsupported by any docu-
ment or by aflfidavit, and there is no proof of any proceedings before the Queen's
Bench to be permitted to appeal to the Privy Council, and no permission has been
yet given. On the merits, therefore, the Court is against the conclusions of the

opposition. Another point is worthy of notice. One of the judges of this

Court, (Beaudby, J.) gave an order of sursis on the affidavit of the plain-

tiff, and suspended the-issue of the execution until a decision on this opposition.

The defendant has spoken somewhat strongly against the allowance of the oppo-

sition by a judge of this Court, but the Court as now constituted, after careful

consideration, sees no irregularity or want of discretion in that 'allowance.

Emergencies will.arise requiring the provisional and eummary intervention of

the Judge. With this remark, the Court here dismisses the opposition with

costs.

OppositioD dismissed.

i).2>. £on(^^, for opposants.

' i^ou^re (£r i^ou^re, for plaintiff.
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* ^f^^'^EAL, 30th DECEMBER, 1873.
'

No. 1708.

Coram J9HNSON, J.

to reft«e torenew theleweof• pewrtheChurh „„?h
° «'«f»'«"o'". h^re • right

term.
* %7^''' """'"'''•'« ""o l«Me at tha/ enpimuon of the

Johnson. J. —Thfi nl«!nt:ir »^ 1 • .
"ghUw to proporty .re involved.

A»d„.., Church ./er .1 im'dS'XS£. ?", "'r''
«''

I)e««.b».of .h., ,„n, h» ,„ ,j, ,^ ^1; N. fi«
•

"'

under the lOth bj..|,w of IbeconK.r.L^^'f .1 , ! ^"*'" ' (""-Wder
!«»>. Th« on the 7th D«!2^ ig,, .2 i*'!^'''

'"? ''"'' "''^«' « '«W
«nd.ot,*b.t <^^i^nZ^Ll'^'^jXlZ2t°°'"° '•°- ""

;..»da«er„f,osrLtirs.:sr„n:errr''''''
for .bo year to come, whi.-h ,„, h„,o,o, „fuZ Tfi °

''f
"*«» - rept

•olet tbopUintiir. powfo,.ij,,„Jrt7^' o„J •^^'"'"""'"S
Bee, he ,gd., through . aotMvZdo,!d.W ^"™"^' ^ «" a'*
.ke pow, ..d again i ^Tll'.t^^^ZZ'i"^ T""^ ^""^ »'

;^.«
beiog p.,.b,o .o„.aU, i„ .i^t, ^^Zm^^ZI' "''' "^

•lib the aamo reralt. That notwilbataji.. .k J^ .
^ ""°'° ''I™*'

.i.W i„ attending tb. cburob, a 7*2.T'Xlr^K* t""'"'-
'

- 1873, and oconpied it for the Bm ..» j ^T.
' °° ^"^ ^«"'» I>«y,

ftroooeb, tb. defendant: wth^i^btT "" """"l "ilo"* .., inj!

^l»riDgJ«,.a.7, P«br.ar,;M.,,b a.d^rini;'r^"'''''"W-M ^^~.e...a.ho jLti.rito:^"L:;:atdX.irs»;::';^t

I''*^.i

O 1:
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Jolin*ton
va.

Church, Mont-
real.

v«.
^^' ^^^1 however, he continued to hold under most disngreeable ciroumstanccs

•iSd'*^! niX'for"*"^* having his books removed and others put tliero for the use ofstrangers

;

Uiuroh.'*'Mont-'*"'"S^*'**"''**'"*
"""^ hassocks Sent down to his office, having strangers shown'

into his pew, and having a printed placard with the words, " for strangers," stuck

upon it. The plaintiff then proceeds to say tljat notwithstanding all these things

ho persisted in occupying his pew up to the brfnging of his action in June last.

He then reverts tosomething that had occurred in March, 1873. The books that

had been put in the pew 68 for the use of strangers, having been removed by
Jlr. Johnston, he shortly afterwards gpt the following letter from the Secretary

of. tho Church :

—

" ^^ It having been brought to the notjco of the trustees of St. Andrew's
Church, -that you removed the books out of the strangers' pew, theSccrctary was

requested to write to you, desiring you for tho future not to remove the books

placed in this pew by the trustees for the use of strangers.

" Yours truly,.^ *" J.WARDLAW,
. " Secretary."

, Up to this point in the recital of the plaintiff's wrongs, it is quite intelligible

that he contends for two things : 1st, that he was lawfully this tenant of pew Nov
C8, after the 1st January, 1873r; and 2nd, that the defendants, being without

right in what they did, moreover did it in a vexatious mariner, cnlitling him to

greater sympathy,, and heavier damages. If they really were, or evtfh if he

thought they were wrongs that he had to complain of, (which is the^ione ques-

tion to be hereafter considered) it is quite conceivable that the plaintiff should

deem himself entitled to complain of them ; but it is not so easy to understand,

under these circumstances, why he should continue to complain that, having receiv-

ed the Secretary's letter, certainly a very civil one on theftcepf it, he answered

it on tho 6th March reasserting his rights, and reoeived^no reply to his remon-

strances. He complains alike when the defendants do write to him, and when
they do not ; and as if determined to have as many complaints as possible, lie

proceeds still further to set up in his^eclaration, that aftei" this, again on the

7th of May last, he wrote still another letter to the defendants, and that they have

not even taken any notice of tjiat. So that we have before us on the plaintiff's

side an assertion of right on his part, and of a violation of it by ^efendapts, not

onlyiby what they did, but by what they refi-ained from doing. They once let

himja pew in their church, for a year, he says, and as long as he continues to pay

the rent in advance he continues to hold that pew. That when in the exercise of

what they considered their right the defendants put out his books^ returned his

hatoocks, and stuck up a botice that the pew was for strangers, and supplied it

with books for their use, they were using means that denote malice on their part ; •

and not only that, but that when Mr. Johnston ejected the books, he has a right

to complain of them for writing hina a letter on the subject; and when he writes

to them he has an equal right to complain if ho gets no answer.

The defendants encounter this action by pleading, '1st. That plaintiff was

not lessee of the pew No. 68 'after 31st December, 1872, and they had a

right to refuse to let it to hiin for the next year. 2nd. That under the by-laws,
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), again on the

trheD he writes

lis

with nof,o», .„d .d„iit.d .hat hi „. not ,h„ |
" 4^1' Th

?'
.k

"*""
of . ai^™.i„„.„ ^,,, .„, i„^ ,,„ 7;- thtL „'-.'Truiony in .he oons«g«tion, thov dctortnncd L, i„

°
,,, .k

.'*"'"' """• •"'

.nd their de..r»,i,,«i„b ha. bL ratiM l.v rt .
^"I"" '"""' ?'•""'»

^

.dm,.t«i ho .a, ,iU,„„t right to the row Sv Th. ?
r"°'P»'«J. »'"'

.«...h„r.ho,.i..i.,*,«oo.':,-l-^^^^^^^^^^^

J:th7;.lVh::±^T^^::rH;r'l:^"-

1.™ had .in,, full, ,„ ™n.id.r thl...:
, ^,^7.1, '

.hc°„ """"T '

Kor, if tho, had, .ho pi.i:».anro:xst::h;'* tSu5 ""

:

. exercise was a mere cIo;,k for express maLo and if tlTi^T '
""'^^«"°'»

njotives in eho world would not Jve it. I iS ^IT^^ ^^^
No. 68 was legally i„ the possession of the defendant, f. A ^1 .'

P""
with it, it is obvious that they mi-'ht mt o»f .pT t ^ t *" ''^^ ?'''""««'*

thpy found then,, and might pirclVd it tolt n f
7^^^ '^'''' ^''^'''y """

a., this tune the iaw ^vets^t2 1^;.^^^^^^^
ture or the terms of his previous lease of it not. nV

""f.'^^^noo of the na-

would be unauthorized and oC vr TheCthZ! d
^^ '/T ^"'^"'^'^^^

on the 7th of Deeeniber that the pew would not be':l^ri-t1h\t.^^^
S-<^ -«<^0

unquestionable. The reasons they may have Ld kV!/
^'^•'^'"^"'g year is

nation, whether .hey are goodonefoTb^adolt^^^^^^^^ ^«^-^,
conduct; but cannot ohan-e the fact iK,fiIf tk 1 Jl ,

*'''""«^«"ze their

Becember that the pet heleupSislAnd^^^^^^^^^^^^ f,"
''' '^' '^^

to him after the expiraljon of the year as for „7^ /, T ^"'** '»"* ^° '«'*

question. He ,must thenTeirulZ'n"/ .
' ^^^''"'^'"•ts could settle that

to hold it against thrwuf^Xd^e ^^^^^^^^^^^^ fj^^T ^""^^* '

Ueutitled him by law and u.ge to hold thepewTlL^i'^eI'lt^ *"*
madvance in the manner prescribed by the bv law, JT°

^^^^o coniinued to pay

dants let him know that heIid noSe if^^^^^^ ' *^1* *''-«^efen-

deaed them. He went there as usual anVf ! ^ ""^ "^' ^"* '^''^ ^0
the year, the pre-eminenttLVn?;; ^^^^^^^^^
"Ot openly assert theirrights, and thl hecoustfuedfor7tittt^^^^^^
acquiesced in his view of their mutual obli^0^ bnA! .

*'"'* ^^'^

for after a very short interval of sloS!Tk '''^"*^° undeceived;

openly exercise ownersM; an ^-^^^^^^
on>eir part, they* the. The pl.nS..^^^ ^d^^^i^^^^

real.

\
\i

If^'
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T, T.. • T"" ""'" '^ "" """P'""* '»"«i *"•• 2-dly, by' the tacit continua-
.nd'Tr'u'".'^";i»'«n

«f >»
;
or 3rdly, by the law and invariable usage of the church The

t"hJh'."'M:m.P''''°"ff P™*^""*"' nt the onquOte on the 4th November throe popera with
"»>. a list of exhibits describing them. The name given to these papers i.

. ^^ unimportant. We hayo to look at what they make proof of; and thoy undenia-
bly make proof as between these parties that the plaintiff rented successively
three pews from the defendants. So much is this the case, that it is observable in
the words of the descriptive list of these exhibits which the plaintiff himself fur-
nishes, that ho calls the first papfcr, "A hate for pew 68 in St. Andrew's
Church for the year 1869.' Then the word "lease- is barred by a stroke of
the pen, and th. word •' receipt" i substituted. The reason of this alteration is
niunUcst. The plomtiff in his declaration had set out that he held under a ver-
bal lease, and to d^ipit that he held under a written one would have bound him
'oitsterms. But^owever thismay be, thefuet or series of facts is established.

^

He pmd pew rent in 1869, T,>ffm No. (J8. For the year 1870 no p..yment is
Provcdjbutin 1871, there is proof of the payment of «66.60 for pew No. 66:
and in 1872 there is alsb proof that 1* paid,the same sum for pew No. 68, which
iH the one he last occupied. This last receipt i& dated January 9tb, 1872, and
acknowledges receipt of the money " heing/or rent of Ut class pew No. 68, m kt
Anclreie s Church, Beaver Hall, for the year 1872." If this is not eudenco of
the intention of the parties (at least as far as it goes) it would be difficult to say
what docs constitute evidence. I do not mean to say that it must necessarily
exclude, under all circumstances, positive and clear proof, of an invariable usage

- entitling the plaintiff to a renewal of, the lease on the 8am«i terms- b^t thit is
n separate question

;
and in the absence of legal evidence df f^ts usage (% point I

will presently notice) this paper, whether called " lease" or " receii.t," coSuIively
shows that the money was taken for a specific tljing that was given, viz : the
enjoymen of the pew for the year 1872, and no longer. We must then apply
the law which, ,n such cuse, is found in Art. 1658: "The lease, if written

. terminates of course, and without notice, at the expiration of the term agreed
upon.^ So much, then, for the terms of the lease. Then as to tacite recolduc
tion

:
this pretension is equally unfounded. There can be no tacite reconduction

except ur»ler a presumption of the consent of both parties, and the mj contrary
IS made decisively apparent by the notice of the 7th of December- the fact of
the plaintiff being suffered at New Yetffa time to sit in the pew, though in the
absence .of notice, .t might be important if not decisive, can have no weight
under the circumstances. The plaintiff is therefore driven to rest his case uL
the law and-usage of the church, and in thU attempt I think he has completely
failed. Wo must not confound a voluntary organization like this one, exercis-
ing corporate powers under certain regulation^.with the Church in Scotland from
which It sprung. We have not imported the Scottish Pirish Church and all its

'

usages here. It is because ,re Aarf „o* j,o< ,Ae.e >A%, that we were obliged
to shift for ourselves, and get incorporated and agree among ourselves . how we
ehould be governed, all which app2ari to have beea well and wisely done The
fact so,highly creditable to St. Andrew'. Church, that in few or no instances
have refusals been given to renew leases, as Itog as the rent is paid in advance

..-».' '

.

^''.
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""^

r '"'y d"tinot thing from the iammble obligation to renew them i„ .11 oases

thuia the first time a discordant note has been heard
i hold therefof«, in the present oase.that the defendants hav« established »h„,V

malice. According to this view of thol7» t u
""^ "'•^«°»««» c>f express.-

ingthis -bject aVf^rrTanircot:,^^^ -»-
that,.,ucstion are concerned; but as merc"2rmaln fo^;h^!;^'" r.'**

'^

not bo- entirely useless to them, and as disIlTth! ? T "'' .''^ """^

which courts ofjustice act in J„n L'Jr I ^ V / "'™' ^"""'P'^ "P«°

New York in 1868 by Mr liZlXZ '
'""''^ f"•" *° " ^^l' P"Wi«hed in

^. It treats of ,ut;o':s l^^JcSiroU^^^^^^^^^^^^ '^ ''^^'j"*

under tho statutes of that State-questions wiTh tCl k
^'""'' '^"*'''

_ influenced by the ecclesiastical system Jthe hu^l^^^'^^^^^^^^
.hich they arise; and it contains'an hisUcIl nX of t^^^fhl'h't"" T?'*had a place of any importance in the colonv hlLTu *^^"™'''' ''"'"''

the principle will be f^und la i dow„S1 1 T r™' ^* P"^''^ 275-6, '

and by the^Lord Chancellor of t; and^t^^^^"^^^^^^^^^ 17"' V^'
'^^''^

House of Lords, that courts Willtt intlrfe™ wTh the I^ ''• ^^'" '" "^^

.
majority of tho body of which the compTai^ p^t/t a^ 2^^^^^^^
except in certain strictly defined cases of disnn««l „; •

'<"«>ta«7 member,

in tru,t; and it is onlj when civrri^^Tr T^°P"''*'*'° ''^P^^^^^^

«»ular tribunals will exLtsoXas ft hat th'77"" 7"'^^'' '••"* *»•"

been observed.'^ These principles hTve fuSlf. i""*^"""""*"'
'«'«« «f 'aw have

and having satisfied my^f hat under Ihf, "!.'''r"'««^
»•»«?'«»«•»» case;

theptokassutfeJlV:";:^^^^^^^^^^^

.
violation must be dismissed with costs

^''°"'°'' ^"' '^"'^

^i::;a;::;rr:;:s:::sts:rertr^^^ -?-^^
the judgment also, both Of them being^1^7 '^"^'^^-"^ ^^

i>. i/acma* «er, for tho plaintiflF.' .

Cross Lum, Davidson\i, Fisher, for tho defendants
J.L. Morns, counsel.

COURT' OP REVIEW. 187.3.
-^

,
MONTREAL, 31st OCTOBER, 1873

'
Cora,« Johnson. J., Mackay, J., Torrance, J.

No. 1256. ..

'

^abcllfi%a. Walker et vir.
HiiD:-lf an assignment of debts be nuJdenDon tho «A„HiM ..

.mount upon '««« default of the debto«,^drtLntoWI^?nf^^^ ""*. "'«••«'«»«»' »"' P«y their ^Mch **„p,eo ha. no actionagoUtat the a.^^ b2Jre a d!n.?!f
?"*^ '« dtoous. the«, debtor,,

upon the original debtor*. '
"w'gnor Delore 9 demand forpayment bu been made

labello
VI.

Walker etvl«
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Litwlle
VI.

Wilkor ot VI r,

to pay them whoa due and without obliging Mathieu to discuH. the Mid debtor.
Mathiou awignod tho dobU to tho plaintiff who brought thi. aetion against tho
defendant for tho amount »28(), but without alleging or proving any demand of
payment made upon tho original debtom.

The doll'ndant. amongst other oxcoptionfs pleaded that no right of aetion
acerued before demand upon the originid dobtow.

inf^M '
u'^^^T' "I

*''" ""P*""' ^'""'' '"' *^" ^'''»"''» «^ Riohe""" of the
10th Mareh, 1873, judgment wus given for the plaintiff.

, This judgment was reversed by the Court of Review at Montreal
Johnson, J. :^Tho plnintiff in the Court below brouglit his notion to

,^ recover $280.76, part of certain sums which had been assigned by the defen-
dant on the 7th August, 1868, to one Joseph Mathieu, as being duo and to

.
become due to her by three of her debtors, vi. : Bessette, Bernier and Boiteau
Mathieu 0, the 29th of October, 1870, assigned these, sums to tho plaintiff!
In ho deed from the defendant to Mathieu it was Co^nantod that if tho
debtors whose debts had been assigned did ndt pay them at tho times the deed
stated them to be coming duo, the cmionnire should be entitled to recover

n t!
'"

*^'"° '^'"" **'° defendant, cidnnte, with interest at 12: percent., and without
discussing the original debtors. Tho question before u^ is simply whether this
covenant can entitle tho plaintiff to recover without making any demand upon
these debtors. Tho judgment condemned tho defendant upon the principle that
the right of action against her accrued at once by tho default of tho original
debtors to pay. That principle may be admitted ; but the defndt to pay must
be shown to exist; The Court below appears to have been of a Contrary
opinion, and-to have laid down that tho iimple ichiance de, tc-mes depaiement
constituted this default^ without any demand being made. We consider tho
covenant in the deed from defendant to Mathieu to%e constituted simply an
obligation to pay m en, de refiu, apres^n simple coniniandement fait au dibi-
teur, which IS the exact case put by the authorV tho Imtructiom
faciUi mr la conventiom, in the Ist chapter of the ti>Je7, " Tr^nn)orU
culcessions." These men may have been ready to pay, \n which case the
defendant was disohrrged

;
the defendant is not bound either by,the terms of

her contract, or^y law. On the contrary, Art. 1152, C. C, reviving the old
law, or rather declaring it, is expressly opposed to the rule laid down by the
judgment.

The judgment is recorded as follows :

—

The Court here sitting as a Court of Review, having heard the parties by their
respective counsel npoq the judgment rendered by the Superior Court of the Dis-
trict of Richelieu on the tenth day of March 1873, having examined the record
of proceedings had in this cause, and maturely deliberated

:

/
Considering that there is error.in tie saidjudgmentof 10th March, 1873, doth,/

revising said judgmett reverse the anne, and proceeding to render the judgment
'

that the Court^^below ought to have rendered in the premises ; Considering that
no right of action accrued to the p'aintiff without any demand having been
made by him upon the^oiiginal deltprt of the defendaQt, Dame Mary WiJker,
whdw debta were assigned by !:er to one Joseph Mathieu, who was tWcidant ^
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A. a.,g„o„, for plaintiff.
Judgmoot-TCvorBod.

IK E. Gmthier, for dofondaut.
(J. L, M.)

SUPERIOR COURT, 1873.

8HKRBR00KE, 1873. /

G^'mm Sanborn, J. \

li Illegal.
^ '"'""'"*««"«'.' »na a ooBvloUon by rA.-MjiMUo,,

W ... penalJ tZZJ, i'sfn/T't" " T'"™'^ "

th« re,air»moDt
' °""° " '«" "«'° "»^ »»' ««

I coiBid» i. » f .TT V' ""^ P"'™"'"- As respect, the litslgMuDdc..»de, .1 . f,..i ,vj,^„„ p„j^ ^^^ ,^^
^^i;-^^

^^__^
^..d

•Dd
(JrliBUl.
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aotiont or prowtcutiona whon the iHm or p«n«ltj demnndod, or luoh Rum and
penaltj combintHl, do not cj^ood one hundred dollarB, ^iny b^^broUKht beroro

anjr two Joaticua of tho I'oaoo for tho Diatriot, or « Judge of the Soiaiona of
the Poaoo, or a Recorder, or a Police Magiatrate or Sheriff.

By Bub-aoction 2 of aeotion IB3, it ia expreaaly dccliftod that when an(jh pro»v
outlon ia brought boforo any two other Juaticea of the Poaoo (that ia, ony two
other than a Judge oTthe Seaaiona, Ac.,) the aummona may be aignod by one
of thorn, but ly other Juatioe nhall ait or take part therein, unieaa by roaaon

of their nbacnco, or of tho nbaonco of one of thcni,^or yet in the latter coao

without tho aaaenk of tho other of them. Thig laat proviaion waa mMle,'doubt-

leaa, to prevent juaticea uniVivdrable to the proaocution from coming in and
taking the caao out of tho fiands pf thoao who were firat aeized of it, And' to

prevent unaeoml^ diviaiona ^oiig magiatratoa ; but tho onaotmont cannot operate

in one way and not in tho other. ' «

There are certain ezproMiona in the Act which aooro to preaumo that qibin|v'

than two «raatico8 may ait. Jurisdiction cannot bo conferred by inference." jipt
ia oxprcaaly given to a certain tribunol, and none other can cxoroiao it. olWi
My§ :

" The apeeial authority given to Juaticea must be exactly puraucd accord"-'

ing to the letter of the Act by which it ia created, or their acta will not bo good."

(1.) Tho aamp author aaya :
" Where thoatatuto refers the matter to the next

Justice, or to any two Justices, no other but tho one answering th|it des-

cjiption, or those having jurisdiction by common ,law or Act iof Parliafaient,

has any authority and does not enable them to act in any oounty^" (2) Those
spcoinl jurisdictions oro numerous ia England, created by°f|frious Acts, so,'

much so that this author has provided a table showing under ttie various Acta
giving summary jtt<isdiotion, in ono column the penalties, in another tho righti

of appoiil or otherwise, and in another tho number of justices or the special

tribunal to hoar. The principle is recognized by other writers, and omongat
'

these by Tomlins in his work on tho Office and Duties Of Justices of tho Peace,

and by Dwarris on Statutes, and by Paley on Convictions. The doctrine ii."

' based on several decisions, among which are the Saunders case, Kite and Lane,
and lie Peerless. It ih said by respondent that petitioner accepted tho juris-

diction, by pleading and not objecting to it. This cannot give to a Coui^t juris-

diction when it has non^ by law. IMagistratos under penal acts have no juri»-

diction except such as is conferred by statute and in tho manner in which it is

given by tho statute. (3) Upon this ground tho conviction must bo duashcd.

__

I
. .

'

(I.) Ukc'a Magisttrial Ejnopsis, p. 38.
'^

(2.) Idem, p. 10.

(3.) 3 Toralina' J. P., p. 120-4.
^ *

, Dwarris on Stat., p. 53.

Paley on Convictions, pp. 15 nnd IG.
"

Saundere' case, 1 Saunders, 26.3.

*e Peerless, 12 Q. B.,G43.
'

Kite f«. Lane, 8 C. L. R., 44. •

Rogina M. Wilcockp, 53 C. L. R., 315. *

Ju
"TTT"
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There aro other poinU rtiiod lieru which am «r ...m.i . .
": ~

Tho aocond objection, that no offonoo ia chanted I ,M «« «««.u j ^ .rcwn jjlTtn that thT« .houlJ have boon .^1:11 .i T ^''^ '^"'^ **'*

I.« q«a!.tity than thr«, halfpint. T^^orTrauf^;"'
"""' *'""" "" "'" '"

mean thia. and i. a auffioient avcr„.on t toll lU
"' ***''" ^""

'" "'"''" '«

.
i.. holrever. a tory important vrrZlwlT

'^"'""'«'"- "^ "o^tio" 2. There

fhooo,„pl.'i„t I..Lt pJt iTd ; nd : .T»
"?^'"«"""-'^ '" ^J'" -^u-nt.

of William I'ui«e. ThoZZ rino^it' "'
f"''"'''"

'^''''"P'''""*'" ^'»'«'

or barge, &o., upon IVoion water • but LTfi? ir T." "^ ''•"*'•' •*"*

Wh; thi. Act ia"; roatrictile ro;nnot a : buT
'

l'
'"

u
""" "' """"'"•

action 170 the delivery of spirit! .n a Zrn U 1 .

'".' ^' '" """ "'"' ""''«-

and «H,ond «>ction., but tb^L 1. not Zm "'^ * ''"'"'"" ''^ '»« «"*

.0, other terma th. Jetelreri:: r^on^L^^^^^^^^^ 'ZT^' irlogically uiakoa a aalo in . tavern proof of aaleb^no'- „! K
'"'^ "^

own promiaeH, orln a building u'p^n fl^wateT bullT " "'^" ""*'''

a conv otion unlosa tho ooinnl,..M» i f
™"\" water, but it doea not warrant .

T..^ JrS^^ -HM inaa. .d acction.

The Act^ya, "thi U/or 1,!:^^^^^^^
-'."^t rca«,n.

not perfect in itaelf; is not a form <'lf like L^Tl- """"T"
"'''" '"

conviction which n^iy bo extended r" ^ J„ flVM • •

"'"^ ''" "" •"^«™'»'

l.« been held thaS forma onvicfo; can h ,'
" ' """'""'" P""'''^ ''»'' '*

i« *}nt up pn cWiorari (3) It |1 ' ? T m
"' ""^ '""° '^'"''"^" ^^^"^ record

can be drawn u andTubl tu^d f^- tlin orT
"" ""' ""'' '"'""" -"'^'-»

viction is quashed. (4)

'''° '"formal one ataay timo before thecon-

:Th:;:;:;r:^::;rtt::tr "'r"^°
^--^^"•.-^ectionabio.

stoadofdi«tro^ rnonanoftho r '^ ^'''^^'^'^ ^^^ imprisonment in-

;.e conviction. ThTr^^ XXlX^"^^^^^^^^^^^^

case in ^cfa. VuderHko ei cumin
^^

^r'™'^"
'^''°'" » » '"Ported

good, ^cn whk^fcLao^rZt^""'; "^r^'"'"
i«»P"Bonn.ent wn^ held

case, hW^^Wconv^^^^^^^^^^ *'- of^onviction. I„ that

in.pri,o,Uont w.. a sub^uont^t 5) t,
;"" ""'''•°^'

""t
"^ ^^^ f-*

__ 1
act. (5) Thi8 adjudication of imprisonmout,

(1.) Cloud M. Turfrcy, C. L. R., 690.
' \

Rex V,. WaUh, 28 C. L. R., 125. -

I'liley on Convictions, p. 67.

2 Oke,'p, 132.

(2.) Paley on Convictions, pp. C1.2.

(3.)8elwoo(lM.,\Iount,48q. L. R.,53. **

*"

0)Charterv8. Grecian, COO.L.r' 218.
"

(5) -Araold t». Diinsdale, 75 0. L. R., 67a.

PalM
•nd

-^
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*• boing » nuhatantlTO piirt nf tho onnvlctinn, l«Mi«i« ma to ooniider tho qnoftinn

(IcoiJeJ bj Mr. JiikUoo Torranoo, u wuUm by Mr. Juatioo Drummontl la tho L'apiii

0M«. (1) It is thoiti ImIJ that tho DritUh NoHh Amorian Aot doi<a not confer

pbw«r (H. 93 M. 16) upon th« liocal liOKUIature to «nforo« law* nimio uiton tub-

Jcotii wHhin it« Jariniiation by both flne ami Imprlannmont ut tho iiaiNO time. I

cannot vk^tm with ihia huldinfj;. Thu wor<lN of tint Impcrinl Ant are :
" the im-

poaition of puniahnient by lino, |(onalty or inpriaoniBMt for onibroinff any law

of the Provinoii nintki in rolatioi^ to any nattor coming within any of tho olaaaoti

of aubjuuta onamurntud in tliia R4)c(ion:j^'- It wna hold in tho oano ruforrud to that

only ODO of thoao modoa of puniRhmonI o6ul<l bo otoroinod at ono timo, bticauno

' tho ODRotment ia in tho aitornatifc, aa indicated by tho word " or." ^ihink
it waa intended by tlii* Nootion to givu tho rango of iImm modca of punlahmcnt,

not ono or other of thow and only onu at a time. Tlio word " or " \% not ncoon«

aarily dinJunotlTO in all oasoa. It ia aomot(mo» a mero conncotivo. For inatanoo

Art. 825 of the Civil Code provides for interdiction in caao of " imbecility, to-

aanity, or madncaa." Roy, in hia Medical Juriaprudonoo, olaaaiHca under the

general head of inHanity^ idiocy, imbooilily, mania and domentin, and remarlix,

, "It ia not protended that any olaaaifioation can bo rigidly correct, for auoh dt-

viaiouM have not bi>on made by nature and cannot bo obaorvcd in practice. " (2)

Tho word ' or " in thia inatanco cannot certainly bo uwd in a dixjunctivu

aenso. Dodderidgo, J., in Crcawick va. Uokoby (3) aaid, « When tho acnso

ia tho aamo tho words ' and' and ' or' aro all ono, and tho words oonjunctivo and

dii*junetivo aro to bo taken promiicue." I take it, at all events, that there i^

sufficient ombi({uity in tho ozprcsaion to warrant a resort to tho ruloa of inior-

'pretation whoro theiro is want of cxplioitnoss in the words of the statute. Tl

B. N. A. Aut, oonferrinfi; legislative powers, ia not to bo construed rigorously,

like a penal act conferring judicial powerfi. Prior to the B. N. America Aot

there can bo no doubt that each Province had the power to enforce lawa which

now relate to aubjeota under tho exclusive jurisdictioQ of tho Provincial Legis-

lature by fine, penalty and impriaonment, using discretion aa to ono or all, as

circumstances might re<iuire. It is a generally accepted doctrine that where

tho Imporiaf Oovornm'cnt han grantoi powers to a colony, it never withdrawn" •

them. This doctrine is rcoogniaed in Phillips vs. Eyi^B. *

If the Imperial Act is to bo understood in tho restrictive sense, and tho

Provincial LogiHlaturo oan only enforce their laws l>y fine, iknittlty or imprison-

' nient, taking its option by one of the throe modes. But by only one of the three

modes, then a right and power which enlisted beforo that Aot was passed hag

been taken away, inu<muoh as the Provincial Legislature has exclusive jurisdic-

tion over certain classes of subjcct.<i, and if it has not tho largo powers that ex-

isted under the old constitutional acts, it has been taken away altogether ; and

tho inference necessarily follows that it was intended, contrary to constitutional

maxims of legislation, to abridge our power', and it has been dane. This con- .

. /, (1.) Exparlo Papin, IC L. C. J., 319.

"': / (2.) Ray's Medical Jurisprudence of fnsnnity.

'; ;'' (3.) Creswlck v»^ Rokesby, 2 Biilsts., 47.,

,„y Dwarris o^ni StaiutcB, p. 773.

.*-'f#^-
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oiiilon should not b« ^«<i«h«<I unletw wo sra jferocl to it by Mplioil iin«etiiiant
oiby«viJ«ntiulcndm^ntK«thi,rtHl IW.iii tho Act K«nornlly. (MunodL.r Kent
»Kp: '' It ! an mtablU mloin th« oipo«»ionof «utm«. that th« int«rition of
.h« law gIVor U to bo Uw^^d Ibm o vi«w „f tho wholo gn.l «».rj part of •
.tuluu,. tak..n and comparmi ti«othor Tho roal lnto«ti«„ whon .ooitratolr •••
C«rt«mo.l will aiway* provail over th., iitoral mjom of tho tortn..- Again ho
Mji: "For the aaro an.l truo Intorpretation of all «tatuto^ whothor ponal or
tH.nefld«l, four thinga aro to bo o«n«ldored: 1. What iraa the oommon law
boloro ilHJ AiJf. 2. What waa tho mi«ohlofn«..ln-t which tho common law did
not provide. 3. What remedy it providoj to cover thodolbct , and I, tho truo
ruaa.).. if tho romcly." Appfyiog thoao rul.a in thoir .pirit, w« muai oonaidor
what logmlatiTo powcn. exJMod in tho acvorni Provinoca'of tho Dominion prior
to tho pauing of tho UritlMi North America Act, and waa it tho intention to
abridge thoM powera, or aimply to make a now diatribution of thc;u ? I think
plainly th« latter. Tho worda " by fine, penalty, or impriaonmont,- w«ro »oi~
w well choaen oa more doflnito languogo, to oxprooa tho intention of the
loglalatoni, but I cannot think it waa iiiteodod to give power to tho Provincial
Logialaturo to oxeroiao only ono of thoao modoa of punishment at a time in any
particular Act. It muat h^vo boon intended to apply eaoh according to the oit-
cumatanoea and gravity of the offence, and to use Iwth or all when required. U^
the e«pr«iaion " floe, penalty, or impriaonment," ia to bo understood diatri-
boitively oa between penalty and iuipriaoDiiiunt, It must be ao underatood aa
between Biie and penalty, which would oroato a di«tin*tion too aubtle for praC

'

tical opplioation. In fact tho worda Bno and penalty aro ao alike thattKTono
runa into tho other. Dwarria aays :

" In construing Acta of I'arliarnegt, judgea
are to look at the language of tho whole Act, and if they And in jny particular
^lauao an expreaaion not so largo and extensive in its import aa those used in "

other parU of the Act, and they Oan collect, from more large and e^tenairo
'"

ozpressiona usod in other parta, ih<vrettl intention of the Legislature, it ia their
dufy to give effect to tho larger Mproasions. " For these reo-sons I am of opinion
that tho Provincial Logialaturo hia not exceeded ita powLW in enforcing tho
License Act, or any other law relating to tho class of aubjcets within its jurisdic-
tion, by all tho modgamontionod', used soparatoly or together, according to oir-
cumstanooR.

TI}o conviction hero is for two offoncos, incurring two penalties, and it

18 urged that the time and placfc shpuld bo definitely statod under soctior 158.
This objection haS much force. In such oase tho conviction should be full for"
each offence, specifying the offence, time, place and penalty. This is in aooor-
dance with English praotloo where similar law was in force. . • ;

The sixth objection ia that the evidence was taken illegally upon both charges - -

indiscriminately. This was a matter within tho discretion of the justices, and
IS not a ground for certiorari. Tho conviction will be quashed, but without
costs, OS the revenue officer aets on behalf of the Oovernmont.

W. L. Felton, QM., for the petitioner. ,.' .. . . ;

. £. T. Brooks, for the roapondcnt. , .

(J.K.) *^
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COURT OP QUEEN'S BENCH, IStl.

MONTREAL, Gtb SEPTEMBER; 1871.

Coram Duval, C. J, Caron, J., Deummond, J, BAoqLEY, J., Monk, J.

f^\ / «-n .,^

THE CORPORATION OP MONTREAL,

- -
.

'

(iff/endiintt intheCotirlbtlar,)

Appkllants
;

AND
•t

DOOLAN,

(Plainlifrin Ihe Court Mow,)

^__j^ Respondent.

""".^^^^'n!' ",.
*^"' Gorporatic, I, liable In damage for a„aulta committed by it. ^.nant.

**-
poratlau

°' ' '" """'""'' ""-' "»'P'»^'''l »"" attempted to be Justltlea by tl„. |"or-

' This was an appeal from a judgment of the Court of Review at Montreal
reported 13 L. C. Jurist, page 71 et seq.

'

,
,

"

Badqley, J. (dissentiens) :—The plaintiff is a'fiuiet and deQent^itizen and
a^ respectable cab owner and driver, and on the occasion of the fi^e at Zion
Church in this city, he was called from his stand, at the corner o^ Victoria
Square and McGill Street, and went near tbo church. Whilst there a person
who had been severely injured by the fir^was put into his carriage by some of
the firemen, whose wet and dirty condition soiled and dirtied his carriage and
spjled his clean cushions, which of course did not please him, whereupdn ho

. called to them not to dirty his cushions, and was about taking" his seat to drive
theSnjured person, when two policemen called respectively James Maubry and

^Gedeon Marincau, seized him and dragged him away from his horse and carria->e
which were driven off'at full speed by a straitgcr. The politemen dragged hlni
off to take him to the station house, treating him veryroughly,' afid Mr. Perry, :

the injured man, says that he^thqught they were using him harshly, althou-'h
he says that the plaintiff had not-reftiscd tot take hinf in his carriage, hud
'did not;do anything improper. The same roi4h treatment Wtts .continued by
the policemen until his arrival at the police office.| JaC|ues Cartjqr Square where
the officer on duty says the policeme/had no cJ^|-ge against the plSiritiff, except
that he wonld not drive furiously//or then: He was immediately set at liberty,
and after about a cpuple of hour^, received his horse atod carriage >»hieb were
brought back to the stand, the horse much over-driven Ind the carriage and
cushions soiled and dirtied with burnt dust, ashes and cinders.
JWhis own arrest and for the injury done his carriage he sued the Corporation

in daiWes, ^hich, he averred, were caused by the policemen, as the alleged
servants V»d agents of the Corporation and acting under the general authority
of that bod>^ the policenien being on duty at the time and acting as such. The
defendants have pleaded first their non-responsibility or liability for the tniscon-
duct of the City policemoa or for their unauthorized, unlawful or wrongful acts,
and not contflnt yith this plan , t.hny fiirthcr plead, that pluiiUiff uaed^tbuairg-^
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kjguago to the poHoemen who were justified at the time in arrostinc; him; ^i^^^
,
J^"„)PjJ5g^

andth» he suffered lo damage, and finally they plead difente au fond en fait

!> judging this cause, the Court must take the case as they find it proved,

and '"rom that proof it is manifest that the conduct of the policemen, too

anxious to exhibit (heir little brief authority, was unmistakably unjustifiable and

withoit cause, whilst their treatment of the plaintiff at his arrest, -nnd .during

their fold of him, was not only unnecessarily rough and harsh, but outrageous,

as he iv>8 altogether passive in their hands. It is also in evidence that he was

put to tlie'expenso of 335 for getting his carriage repaired and put into clean

order at before. In the Court of premiere inttance the notion was dismissed

upon the ground of the non-responsibility of the Corporation for the unauthor-

iied and irrongful acts of the City policemen ; but this judgment was reversed

by the jucges of the Superior Court sitting in review, who awarded to the plain-

tiff the 831 as proved for the carriage injuty,and $65 for his unwarrantable arrest,

making hii total damage $100, for which judgment was entered in his favour

against the defendant. ,Both these specific amoupts of damages are predicated

upon the fad that the cause of each injury proceeded fiom the policemen, and

it is therefcre necessary that ttc proof in support ef each should be examined

separately. .\s to the first, the injury to thfi carriage, there is not a tittle gf

evidence to inculpate tho policemen. The plaintiff Was not called from his stand

by either of them, and injury done to the carriage proceeded from the firemen

. and persons assisting at the fire in placing Mr. Perry in the carriage, which was

- taken possession of, and used by others, but not by the policemen. There is

therefore, nothkig in evidence which can connect the carriage damage with tho

policemen. Tha remaining alleged damage, and, indeed, the cause of action

altogether, is made to rest upon the averred responsibility of the Corporation for

the unlawfi^l a^^ of their so called employ<5s, the City policemen. Now it is

' proper to say that the connection oipriposi and employi does not legally exist

between the Corporation and the policemen. The last clause of art. 1054 of the

, C. C. enacts que let mailres ct commcttants sont reiponsahles dii dommage caut6

par hxirs domestiquea et ouvriera dam Vexkution des fonctlons aiixquelles ces

dernier* tont emphyii: mattrea are in the same relation to domestiqties as com-

mcttantt to ouvriers, and it is a principle of law in the interpretation of respon-

sibility arising from this relation, that whether domestique or ouvrier, he

is a peraon whom the master or commettant has instructed to perform things on
his behalf, in other words, that the domestique or ouvrier was actin;T $ous les

ordres, satis la direction^ sous la surveillance du commettfint. This is the prin-

ciple of French law, and the same principle will be found in Addison on Torts,

(2 Ed.), pp. 340-341. The relation between the Corporatiop and the City

policemen is not that either of master and domestic servaWt, nor o£ commettant

and ouvrier, nor is it in evidence, that the policemen in this instance were acting

under the order, the direction and superintendence of ^e Corporation. Again,

.

policemen in this Citjr are nothing more than the oM constabulary or peace
officers of the Municipal Bench of Magistrates of old times, whosa powers were
Assumed and superseded by the incorporation of the Qitj and the establishment

of the Municipal Council, one of whose chief duties is the preservation of the

DooUw.

\

'
,

',};' '
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i

i uonofM?nu;;if^>>° Po»ce by public poaco officers, whether called constables or policemen
- Do'oun. ^" ^'^o Pl««o of City Magistrates, the Corporation were required by the Lcgish-

fj^
J,"'®

^"^ **?«"""<' *'»8 P«"«« fo'ce and pay them, but their service is not for tie
torporation but for tho maintenance of law and order, and their official acts are

,f
'^P«''°'''"o* to the Corporation, but to judicial officers who adjudge upon fieir
reports Tho Opinion of Chief Justice Bigelow io tho case qC Buttrick v,.
tity of Lowell, a case not dissimilar in its leading features with this contortion
is founded upon substantial law, and may be fully adopted here. TheChief
Justice in giving judgment said :

—

"Police officers can in no sense be regarded as agents or servants of tie city
Their duties are of fl public nature. Their appointment is devolved oi cities
and^towns by the Legislature as a convepient mode of exercising a "unction
of government, but this does n6t render them liable for their unlawful or negli-
gent acts. The detection and arrest ofoflFenders, the preservation of tte public
peace, the enforcement of the laws, and other similarp^wers and duties vith whi6h
police officers and constables are entrusted, are derived from the lav, and not
from the city or town under%hich they have their appointment. F<r the moiie
yi which they exercise their power and duties the city or town camot be held

. hahle.
, .; , f

To which the Chief Justice added: • ^
" Nop does it make any diference thai the acts complained of vere done io

an attempt to enforce an Ordinance or By-law of the City. The authority (said
the Chief Justice) to enact by-laws is delegated to the City by the Soverei'^n
power and the exercise of the authority gives to such enactmentsthe same force
and effect as if they had been passed directly by the Legislature. They arc
public laws of a local and limited operation, designed to secure good order and
to provide for*the welfare and comfort of the inhabitants. In their enforcement

• therefore, ^,o?/ce officers act in their public capacity, and not as the agmts or
servants of the City."

"

The law, therefore, is pl^nly against the plaintiff, tharespoiidont, who, how-
ever, has taken advantage of the very inconsistent second plea of the defendants,
and assuming it to be aplea of justification for the policemen by the Corporation
attaches to it the liability of the latter for the misconduct of the policemen.
I^ow It IS true that this plea is inconsistent ^ith the former, and also with the
general difense en fait afterwards, but it is not essentially a plea oi"justification
by a body acting by its servants, tod as such assun^ing in words thel alleged
responsibility for them

; moreover, that responsibility is not even implied in the
terms of the plea, nor does it override the first plea nor the general defense.
All that can be said against it is, that it should not be' there. It is mala
praxis and should be rejedled, and costs should be thej^nalty of its appearancem the record. Under the circumstanfces of thec^n fact as well as in law.
the judgment in review is not sustainable, and must be set aside, leaving the
orgnal judgment to stand as the judgment'in the cause, with costs a^inst -

appellant of this Court and of the Court in Review. .

^yj,^**' ? "^V
('^''^ dissenting) said this was entirely a question of lesil resl

ponsibihty, for as to the facts of t^ case there coold be nb doubt. The conduct

*.'

)
;

»;/
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Doolan.

of tho 4)oliceinen was most outraceouB and iinin«t!f8«W» xt- tt
^ '

moment their conduct came before the Police CommitZ tI lf„7ffH ? "

done noth ng. He appeared to have been a highly ^p^cLelan^ B t tttwas not the only qne^ion submitted. If the case came up n the shane o tact.o.ofdamage8 against the policemen, there could be no hesitation r/'damages. »«* the «uestlon is oneof the legal responsibilitrofr^r *-^ ."^
the uctj ofpolicemen: The two nrineinJZ!! T v- ^

of the Corporation for

son 1 T R an,i V!»« 7n ^"'"'•P^^"^*^ «° *»»« ^ubjeot are Suttop and John-

tion,C JisL!ti n h. been t^ef it it foun^

7'"°
"""'"'^^^"'P*"

law, between those fej/««?aS VwLs wh.l /L^^^^^
"^ '^" "« '"

a part of the government of ^Tl ^ . u
^'P^^'' P-^POsos, and as

aretobefouad nn 894 i « /"J
^lan^ ^m. the leading authoritio

as to the law whLh ^rns he^Z" H^H " ' t T"" "'^*'* '« ™-^
ia accordance with EnS iL Tli- ^Z^''''''".

*^°"8'»* '» '*« »<> b« decided

It is for ti.^ T ,
°8h8h law, the public constitutional law of tHs country

iut'^ul tTfj :';r': i?-
^""*'^ ''-' *^«^ »>- ^'i^p"^'^^

. P'S^J^i^iSinS^Si^''^^ 'l^iH the

mJ^Z' A'i-'
*^/ '"''^'"*^ "^ *''" ^*'"^*' ^"^ •» fi^^' of confirming the

opinion that the puT^/T n itirr'
"'"^" *'">' ^« "«« ''''''^ "^

thequ^tiononZmt ^nl b^tfZ^d ^^^^ ^^'T
remained simpi;

or upon the persons who emEd^^^^ *'« ^icemen alone,

potlanoe If thi» r„i:«™ i .j
P,°J^®" ;'*°'"- -^^o pnnoiple wHs one of vast im-

CtopJ^l e^^^^^^^^

'"'^^^'"^ ^^ '^' Chief Justice and Judge BadgW
directors'^fI'S;' ;\ »»^-(/^^c^ ez;io8ion,'he

whatever, tho«4 1^/^1017° *'•^
«*«''"»t^

''^-W have no responsibUity

was. .Piitmifir^^aTd It rTr^^^ ~

Wowing peonkun ft„fT l ^^ ""' ^'"P'^y ^^ «>r thei,urpose of

EnglisSaSZ.restLrr^'^''^?^^ ^ that case, he thoughLrthe

^i^ng^.Z^ZThT^^^^^r'"''"'^^^^ After

"-na^r. nnd aoul uu4„esrion^..i7Tix Ifie" responsibility upon tL IployTr

T

_„^.i_.::^_:i,,:

^
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Poolftn.

,/*«

It.wus a very important (juostion to what law we should resort in

Buoh cases. There was a groat deal to bo said in favour of tho view of tht

Chief Justice, but he thought that where 'the civil rijjhts of individuals wereooa-
ccrnod, a Government stood in the same position as an individual. He thought
the subject had a right to resort to the law of France. This law vas
strongly in the plaintiff's favour. So|ne American eases had been referred to,

but his Honour attachedJio weight whatever to these decisions ;-ibr in the

opinion- of eminent'jurists, as well as in his own, there had been more unjust

opinions pronounced by judges in t^e United States in favour of corporitions

than in any other country. InHngland there was a gradual advancement towards
a more enlighten^ rcgacd for the rights of the sul^ect, and Amerioons wore a long

way" behind England}' in this respect. 6e was clearly of opinion that the Cor-
poration should be held liable. "^

. r ^

Monk, J., said the question wa? one of such importance that Ke woald make
one or two observations with regard to the technical p3ints on which he concur-
red in the judgment. The preliminary question,^ whether this case was to

be determiped by English or French law, was ofgreat importance. He was not
prepai^d to say that the Chief Justice was wVong on this point, but he was
rather dbposed to honour with Justices Caron an4 Drfimmond. Hsihought that

the law which determined tho right^ of the individual against a public body must
be the law of the land—the French law.> And according to FjrenoS law, in h^ai^

opiBiofi; there was no difficulty in holding the Corporation liable. There was
no difficulty whatever as to the facts. But supposing the c^'lSad to bo decided
According to English law, then there would no doubt be a,di|5oulty, he admit-
ted,-in holding the Corporation liable. He was not pircpared tbrsiy that the au-
thorities cited by the Chief Justice were not perfectly sound, and might :l>e ap-

plicable to a CISC in which the general principle alone was involved. But there

wad another plea in the record. No doubt, an intimation from the deferidants of

what they considered their position would ^lieve the Court from immense diflfr-

culty. How did the matter stand ? The counsel for the Corporation, knowing
the facts and the law, thought proper not to content himself with a difense en

/ait, but Vent further and added a plea ofjustification. He said, admitting ail

that you say to bo true, the policemen were justified in what they did.V This

plea relieved him, Mr. Jusfice Monk, from all embarrassment. Upon theplea of>
justification he certainly thought that the Corporation was liable. They ha^

thus taken themselves out of the general >> rule, and had made their position ex-

ceptioual. All that remained was to look to the evidenqc, 'and' upon the

evidence they were responsible. :
'

Judgment confirmed. ChiefJustice Duval and Judge feadgley dissenting.

IL^^tiiartfQ. G.,«a^ Rouer Roy, (?. C, for tho appellants.

Jir. Ihherty, ioi the respondent.

¥•
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SUPERIOR goURT. 1874.

MONTREAL, 2lBT APRIL, 1874.

In Chasiberp.

Coram Torrance, J.

In ro ne Montreal Patent Guano cLj^ny, and FrancU V, Maude, d al.
es qua!., Petitioncrp.

hi F„„ei; C. Maude, Uto . dimuH^Z^i o^^kT'""""
"" *'*° '

inoorpohitcd bvWr. Patent of ih. I ji. . „
Compan, .hioh waa

last, Mr. JmUce Beandrj mvo an onl-r «>> .1,. n° .' ,
"" *'""''

and .ba„hoM.,. of AeZZoTZ 7^1^^^"" "' *" ""«'*''"

^^/ofoSn^hT'i:^ ?„irt^,r "'° "•'"'*" '«™—•-

iagl,/ne,e„wL ;r4ZrOo™- '"'"' """ "^-^ aooord-

.

grant ,h. diamlnUon
*'"™°' "P'«"<«"i»K 'le Oro^n eenld

m. S69, 370. It ,„ not a pnbho co,po»Uo„ .„.!, ., ,ofe,^ ^ ;„ ^.^;

iWr C»/riM followed on tbe «anle side, ei'Ung C. S. I, C ean 8S . ,n

thp ;
^

P f I*«ri'a»crit
;
2. By the Bajural death «faU its members • 3 B^

r, 7f^' ^- .?lM«'t"re of chartw. Knnt, ig hk IwtmU6n8 (Liecture

.

>».'

XKii)
[p. 310, 311J discusses at some length the<,uesti6n under
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Blddvll
" \$.

RMy.

c6u8idc'rati0b,~an(l says :
" Tho better opinion would seem to bo, that a corporation

aggregate juoy surrender, and in that way dissolve itself ; but then tho surrender

must be aooeptod t)y Governmept, and bo made by some solemn act, to render

it oompleto: This is the general dpotrino, &o." „And ogain at page [312], ho

adds :
" the old and established prinetple of law rimaias'good as a general rule,

" thot a corporotion is not to be deemed dissolved by reason of any misuser or

•' non-user of its francjjises, until the default has boon judicially ascertained and

" declared." Mr. Kent refers in terms of commendation to the" treatise of

Messrs. Angell & Ames, and I do not find in it anything which justifies a

different course. But our own Legislature, by Chapter 88 of thi Consolidated

Statutes ofLower Canada, enacts that certain proceedings may he taken "against

V a corporation when its surrender has been decided upon. TU^nacC^ient has been

carried into our Cpd9,oJt,J0Ml i!*:!q>oedui^,^^^.(^^^ P. 997-^|<5i;5.''l^do notsce

any mote summarjr^J^pf [obMoing^^il^^p^ntmeiit^Tjf^^^^^ fiuofe as is

—straghrlofin'lfio present case than is tbipre indicated. Here aM that I have

*
before me is the resolution of the shareholdiers that the corporation bo dissolved.

I do not see that the C. C. 368, 369, 37ft,^ Ihelps mo, and the conclusion I ffomo

to is that I have no juriaidiotion by tho |>reseiit mode of proceeding to make

the appointment of curatof prayed for by the petition.
,

' ' Appointinent of curator refused.

/. r. ]Fo<Acr»pot?t, f<r petitioner^ -' *i; ,

^
C A. GeojfriOK, for shftreholders.

'
"*'

^

D. Gironard, for creditor opposing.
.*

(J. K.)

- A
SUPERIOR COURT, 1874. •'

MONTBEAL, 30th APRIL, 1874.

Coram Beaudry, J.
^

"*

' y -No. 812.

. Riddell'vi. Reay. .

..t '«

Held :—1, That a party. Mqulring a claim under the circumstances and for the purpose mentioned

in sec. 91 of the Insolvent Act of 1869, cannot, oppose said claim in compensation.

% That the transfer of such debt is null and void as against the insolvent's estate.

3. That in the present case the compensation could not be acquired under articles No. 1188

. and 1196, Civil Code.

Per Curiam :—Le six de Juillet, 1872, le dofeddeur achdiia de la maisoa Lusk,

Lough & Castle Tingt-oinq caisses d'eau de vie, pour le prix de $193.75, pay-

able au preihier de D^cembre, 18^2. Au oommenoement de Novembre, 1872,

8ur Tof^ qu'on ki en fait, 11 aehdte de H.. L. Robinson et Cie. on billet de

Lusk, Lough & Castle de 8212.38 payable le seize do D^cembre, 1872, ((^'est-u

dire k quatre mois de fia date) pout 8190 quo ^ le ddfendeur a pay<S par son propre

billet A trois mois oa quatre mols. * Le billet do Lusk & Co. ne lui fut livre que

^ trob ou quatre jours aprds la convention faite, sayoir le dousse Novembre,. aveo

— endossem^nt do Rt)binson & Co. maislsans reooura. Le quatorze d^ Novembre'

: Lusk, Lough & Castle font cession au defendeur qui est en8uit3 djfnitivemept

^
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nomme Syndic, ct en cette qunlitd poursuit le ddfendcur pour rccouvrcnicnt do
kfusdito sommo do 6193.7^ avcc $20 d'intdrdt.

A cette dcmando Ic dt-fcndcur opposo udq exception do oompenaation piir lo

billet ci-dossus ct une dt^fcuso en fait^

Lc demnndour rdpond quo lo transport du billet n 6t6 fait au di^fendeur dans
Ics trcptes jours qui ont prdot^dd la fnillito de LIibIc, Lough & Castlo, et lorsquo

lo defendcur savait qu'il y avait raison do redouter, lo solvabilitd Jo ces dernicrs.

Qu;P la croanoo du demandjur no pent fitrc compensdo ou offcctcJam^r oelle que
lo ^efendcur a ainsi dcquiso ct que eo tra(»port est nul et sans cfiFct, ayant et<5

fait en vue do la faillito^dcs ^ignataircs du billet.
/

Cetto*r6pqp8e bned sur la^teJionOV de.l'A«to^dek-FWltifd m^^ bipn

fondefl.£t4ia»»-lesi5ontftltoBr8 du Statut. >-,.

Le tranjsport du*billet n'a etc fait quo Ic di^u^o Novombre I'avant veillo de la

cession lorsquo lo ddfendeur connaissait lea rumours qui oifculaient sur le»

' embarros fiiianoiers de Liislf, Lough & Castle. II a acquis ce billet moyennant
un fort esoompto ct en dehors de sea negotiations ordinaireo, ainsi qu'iU'a
avouo lui-nfdme.

'

- '

Maiftfon supposant mfimo quo la preuvo sur oe point no serait pas suffisante si\,
Ton examine strictement la caupe, on no pout aiimettre la compensation plaidetf*

vu qu'ello no remplit pas les conditions voulucs par lea articles 1188 et 1196
c.c.

I o Les deux dettes n'etaient pas <5galement exigihles lore de la^aillite. II est

bien vrai que la cession faite aux demandcurs a eu pour effet de rendre toutes les-
-

dettes dues par Lusk, Lough & Castle ot non encore due's, exigihles mais ce n'est
" pas parco que le terme Hffal^ etait arrive, mais pour mettro tpus leurs crdan-

ciers sur le mfime pied*(E8nault No. 171).

LJexigibilitd dont parle le code devait s'entendrc de, Texigibilit^ ordinaire et
' non de I'exigibilit^ forcee. Mais la dette du d^fendeur n'^tait pas alors dchuo

puis qu'il avait d^lai jusqu'au premier de D^mbre, fit qti'on ne pouvait au
jour de la cession opposer compensation de la part des faillis. D'ailleurs, le

ddfendeur n'dtait pas reconnu^d'eux comme cr^ancier, du moins rien ne le fai«^

voir. f

. .

II est bien vrai qu'il ^it libre au d^fendeur de renonoet au b^ndfice qui lui

rdsulte du delai & lui accords pour son achat, ponrvo que cette renonciation ne
soit pas interdite par les circonstances, ainslque Tdtablit Pardcssus vol. 1, No.
234, et^ TouUier, vol. 7, No. 381. La cession ici a ftiit passer tout I'aotif dea
faillis A leurg oreanoiers, ^ n'est qu'A !» suite de cette cession que la ordance
du defendeuK sur U KUet en question estdevenne exigible et ddjA la crdance de
Lusk, Lough & Castle etait entre les mains dea cr^anciers et des Jora n'dtait plus

susceptible de compensation sans contrevenir A I'art. 1196 du'Code Civil oi-

deasiiadtd. ^ '
: Ji.

«
..-. »

Pour ces raibons je snis dispose A donner gain de cause au demandeur.
Perkini, JUacmcuter db Pri/ontaine, fat, j^laiut^.

Monk, Butter & Cruikshankf, for defendant. - 7~
,

-, (j.A.p.)' _ /'; "-:_' ' / ,-;,;,-.;,

Rl<ld«ll.



132 SUPEUIOR COUKT, 1871.

V.

y

SUPERIOR COURT, 1874.

MONTREAL, 30iii APRIL, 1871.

Coram TuRranoe, J.
-V

i
,Mo.8M.

Leict's ct a I, vs. Jijfrcif cl ul.

lltLD !-Tl.at nollluT party eau ri..cli.<l « contr.ot. without roplaclng tl.o pthcr In tl.o inmc- po.ltlon
lu reniKct to tho good* u bo ocoupjud before tho delivery of tlio artlole, nor wllbeul
moindlng In Mo. .

Per Curia-M :—The plaintiffs conipluin tliqt on the 16th May, 1873,' through
tho ogenojr of J. S. Jfoud k Co., tho dcfondants purchased from plaintiffs*

73 oases of Martell brandy at ^7.25 tho case, to bo taken in bond, less duty
and four months' inlercst on tho duty. That dcfondants, with intent ^o defraud
plaintiffs, proposed to thoiu that they should accept a promissory note of JamesR Lowden, payable to hi* own order at six months from 20th December, 1872,
for 8400 in part payment of the price of tho brandy, although tho defendants
then kpewthat said Lowden was then insolvent. That plaintiff* were then
ignorant of said insolvency, and made delivery of said brandy and received
said note. That said note was not paid at maturity, (23 Juno, 1873), and on
13th vVugust, 1873, plaintiffs protested said defendants and offered them back
the note and required them to :gay 8400, balance due on said purchase. The
declaration prayed that the agreement on the part of plaintiffs to accept of said .

note be declared to have been obtained by fraud, that defendants bc.condemudd
to take back the note and to pay the sum of 8400, &e.

The plea .of defcndant.s was tho gcncr*al issue.
' '

,

• The evidence shows that proceedings were taken in insolvency against tho
firm of A. II. Lowden & Co., of which sai.l James R. Lowden was member, in
April, but they were resisted until the 17th May, 1873, on tho ground that
the insolvency did not exist. These proceedingsVere taken at the suit of the
creditors of ]the insolvent firm of Lusk, Lough' & Uastle, and among the
innpcetors of his last firm was one of tho defendants, who were aware from
the beginningjof flic proceedings against A. II. Lowden & Co.

About tho 1 4th May, Charles Jeffrey, one of tlio defendant^, called on James
S. ^Noail and askxid him to buy the note in question, and then said^the'note was
quite good encugh and he was quite satisfied it would be paid; that' it 'was a
good note. He also said he was willing to tuke goods in payment. Noad then
offered the note to plaintife in payment of 73 cases of brandy to be purchased.
Mr. Lewis, o^c of the plaintiffs, said he would make inquiry, which ho accordingly
did at the Mercantile Agency, and acc<--pted the note a day or two after it was
offered. TM brandy went into possession of the defendants on tho 17th May,
and remained till 24th June, when defendants transferred it to A. R. Bell.
The assignratnt of A. H. Lowden & Co., as insolvents, appeared in the news-
pa person th^ 22nd 3l3iy, and was made on the 17th May, five days- before. Tho
p urehasc of /the brandy by the defendants was at tho rate of 87.25 the c'asc, and
the sale by ihcm to Mr. Bell, on the 24th-June, was at 86.62.

^2^
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I am satisfiod, as iftBttor of fact, that the dcfondants knotr or ought to haro

known of Mr. Low^$ insolvent condition oi^ the l&th May, for aa oreditora

of Lusk, Lough & Oi^atlo, thoy took the position-^^*^ Mr. Lowdon'a firm was

fnaolvont, and thia {(|^iti.oa waa admitted by thonr^inho IBth May. Thoy aay

that thoy did not kn^Sfrtho position of Mr. Ldwdoir aa an individual, but only

oonsidorud that of )^t|flrm) nod u firm may be insolvent, whilo an individual

partner may bo quite adrt^^ont. That is true, but it is also truo that the aasjgn-

nient by tho fl;ro^wotil4 involve thu assignment of the cstatos of individual

partners. So held, /n?c Mocfurlanc, 12 L. C. J.,-239. Knowledge of the

worthiessnoss of iho qoto ii therefore brought honle. to tho defendants, and

plaintiffs have woll i^ntended that the defendants at tbo • sale warranted that

they had theii iio'luiowledgo of ony facts, which proved tko note, if originally

good, to bo worthless by tho failure of* tho maker, forlany^fiecalmont of this

nature would bo a manifest fraud. Story: I'rom, Notes, 1 118.. But here

another important question presents itself. Huye the plaintiffibegun this action

en itinpa utile mth duo diligonco ? Have thoy^with reasonable despatch offered

tj^laeo the dofe(idant8 where tli^y were before tho cxctiangc of the brandy for

N^^e note in question ? The insolvency was publiHhcd on the 22nd ^ay. They
allowed the defendants to hold tho brandy in their own possesaioo fbr upwtfrds

pf n montlj, till the 24th June, when it was sold by tho defendants to Mr.

Bcllf and another unaccountable delay of nearly two montljmore elaps^ before

the plaintiffs formally put the def^danta en demcure to pay them the amount of

tl«3 note in place bf claiming back tiro brandy. Tho prindple which underlies

the rulo of our Civil Code, Article 1530, should certainly! have its application

here. "The fedhibitory action, resulting from the obligation of warranty

against latent defects, must bo brought with reasonable diligence, according to

the na'ture of the defect and tho usage of the place where the sale is made."

",I1 f«ut Burtout avertir lo ven4eur dillgemment, ct agir promptemont." Dcla-

malGlk & Lo Poitvin; Droit Commercial ; Tom. 5, pp. 269, 270, n. 193.^tory
on Sales, § 427, ond foot note. " Neither party c'an reifoind a contract, wHhout
repljicing tbo other in the same position in respect 'to the goods as he occupied

boforo t"ho delivery of tho article, nor without rescintjing in toto." In Benjamin
on Sales, pp. 351-9 wo read: 'I If, in consequence of his delay, the position

even of the wi^ng-docr is affected, he will lose his right |o rescind." This

principle was affirmed in Clough vs. Tho London and,North Western Railway

Co.. L. R. 7 Ex. 20 and reaffirmed in Morrison v. The Universal Marine Insur-

ance Company, 10th May, 1873, in the Exchequer Chamber. Tho Cour do

Cassation has frequently applied the principle, and the latest case to which I

haye had access is in tho Journal du Palais, A'.D. 1872, p. 532. This Court

applied the principle in Ross v. Baker, first adjudged by Mr. Justice Mackay
and afterwards confirmed in Review on the 31st October, 1871, and also in the

case of Lapointe e»«. Allard, decided on tho 9th July, 1873.

The Coart dismisses the action.

-_ ,-_^„ ., ^ ^.-_^.^-. .*__ .-^^
Action dismissed.

Ahhott, Tail <fe WotJicrspoon, for plaintiffs. •

Perkins, Macmaster &, Prifontainc^ for defendants.

I/Hwlii at tl.

Joiltojr at al.
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.J84 SUPERIOR COURT, 1874.

eUI'KUlOU COURT, 1874.

QUBUEC, Olb APRIL, 1871.

^ 'CyrtiMi Meriditii, 0. J.

Lfgnri' v$. The Queen liimrmice Cumpaiiif,

IlKLD.-A on<illtur caniiul divldu liU oliUm, lo M to autOuct tho iloblor to wvural kotluuf on on« ooif •

tnwi.

^
Meredith, C. J. :—Tho plulntiff by hit dcolaratioo allegoit tliat ho liad a

• claiuj ogainat tho dorunJuuta (under a coiitrnot of inauraocc) for 88000, and ho
further ollcgca that ho haa tniDafurrud parts of it to :

—

Cirico Tdtu.... $1208 00
William Venuor 732 00

Froat W. Gray ...Sr 2488 00
Building Society : >..... 486 00

leaving n balance of i>2887,—for which the preaent action is brought.

Tho defendant has demurred on the ground that tho plaintiff could not,

according to law, and more particularly under the ^rticle 1122 of tlie Cmlc
Civil, divide his claim, and aue for a purt of it,^/^one by the preaent action.

At the argument, I adverted, as waa to be expected, to the judgment recently

rendered by mo in tho case of Tilu vi. Gamatn, in which I held in effect *' that

" ft debt .cannot be divided so 'as to admit of several actions being brought upon
it." Thereupon, I wos informed that t|>at'judgment bad boon appealed from ; it

may, therefore, be well taplace together some of tho authorities by which I was
guided in 'J'itu vt. Ganieauj and which, in my opinion, establish beyond
doubt that the attempt made by tlie plaintiff to Hubjeot the defenduntH to as

many actions as bo likes, upon a single contract, ought not to bo successful.

TouUier, Vol.1, page U8, No. 120', Note 1, says:

" S'il n'avait ced6qu'uno purtie de sa croancc, un quart, une moiti«!, etc.,

" le subrogo auroit pour cetto partie les niCnjcs actions que le subrogcant

;

" mai$le dibiteurpourrait exiger qu'ih «e r6itnis»ent torn lea deux pour recevoir

" en mem« tempi la totalititle la dettt, car^p crdancier no poavait direotcment
" fore^le dobiteuriH payer p;r proportions, (voy. Dumoulin de divid. et individ.,

*' 2nd part., No&, C et 7; ct co que nousavons dit torn* VI., Np. 760), il no peut
«' I'y forcer indirectement, et piSr sonseul fait, en divisant la orcance entre lul ct

" lb subrogo, afin de ne pas czposer co dernier k deuz actions, h deux procjis au
" lieu d'un : ne creditor, debitore invito <?« unA eAiknique lite duat faeere pottct."

Duvergier, Vol.»B, No. 226, lays down the same doctrine in almost the san^
words. Troplong vente,Vol. 2, p. 607, No. 923, on' the same subject, expresses

himself as follows :—" Et s'il a dtd ediid partie de la crdance, 11 ne doit pas Gtro

tenu de payer partiellement, il peat exiger que le ctSdant et le oQSsionaire so t4-

unissent pour recevoir en mdme tomps la totalite." And see, as establishing that

when capital.and interest are both due and exigible, the creditor cannot sue for

interest alone: Actea de Notoriiti, p. 8, n. B; An. Deniz. Vo. Intiret, Nos. d
and 7, Vol.2,p. 510.
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DM OD OnO OOII'

-•^

ol»im toMvornI pomon.; thot i. true, lut it do«» not foll,J^,h„tZTS^ f iJ"*
^-*^

Bowon, P.„«, B.,l.,d, Mo„dclrt.„U,,ai„.,_h.|dZ
.Tu 1 ,

• °^''

_

The present oa«o » a mueh more unfavorable one for the plaintiff, than the
'

hardly bo deemed a voIuRary aet; whereaa hcrathe plaintiff by h - de^Sratn
^

»hows that for h.8 own eonyenlenee or interent, he Lb divided hU ctd tofive d,fferent parts, thus, aeeording to his pretensions, subjecting th deti,
ZTf:z:6^''r''7 r/^

hoeouiddjtj.heruM-teS

SupTrio: Zt " "•^"**' the defendant, to eighty aetion. in tl

'
r /k" Tr''^"

'^ "'"'•" ^"^'' ^*'"^"'"S th,,judgmont of the Privy CouncilUh.k I »„y»ay,.. The defendant, mus^have a remedy to p^^t thaU^

tion'b7;oUvT;>^/
""'^

*r*
•'"'

'^f
«•«'-•"•Wht to have pleaded by e«V

If"„. » . ^ "^r"
'^ ''''*'• ^'**' '* "«»°» to «««. H is suffieient for the

without go.ng a step farther and pointing out to bin. how he may ^uTS^^Jf

th,^^^ "^"ir
*°
"T

^" '^*''' ^"^"^ »t itimldlhardly be '^dedthat a debtor eould compel a creditor to receive a payment on account, andvet-pnnc.ple. there is the same objecUon against ZpellingVdXo 'to mt*e aFjmen on account, that there i. against compeUing a creditor t^ Z^ *

payment on account. LarombiWs words on thL subiectZ "L'n^^-
'

.^e .uaceptibled.divi.ion doiteneifat fitri'^ec j^rTle eld f^^^d^.teur, oomme s eile 6tait indivirible. et le ^d^bifur ne peut ^^ fol L
nejtutforcer le dibiteur dfaire un paiementparHel."
Thui cam, being one of «,me importanoe/I hare thoaght it right not to ooo-

%



I, I3fl COURT OF REVIRW, 1878. .

Bium«rtui fl„a n,y atUDtloa U» Of ArtM* 11S9 of Um ClfdCoA* nhmd to by Um d^

Mndaota, which ia tn thdau wortla : '< A ditUiblo obliKatlon muat bo |wrfi>rm«tl

" b«twe«n th« creditor and (ho debtor, im if It wore indiviniblo. The divliibiiily

" takoa clTooll only with (hoirhaira or Icgnl roproauntatifca, who, on tho one hand,

M* cannot enforou tho obliK"lion, and, on tho othor, am not hold (kit tho performance

of it l)cyond their rca|>oetiro tharca oa rcproacnting tho creditor or the debtor."

nut in my opinion that Article ia quito aufflaient to dif|)iM of the plaintiff**

action.

It ia true, tho obliKatinn nucd on in dlvialblo ; but betweon thi» debtor and

creditor, it munt (according to Article 1122 C. C.) b« performed n« if it wore

indivisible; and, auch being tho caao, the plaintiff could not divide tho obligation

into Ave porta, and then aouk to enforou payment of one of, the wm .ptilta by

itaelf, agahi»t tho alleged dubtorM, Imtvingto thp fbur tranNforreoa!tV>.,enAiroo tho

other four portM.

For them rooaoni, I think tbu demurrer must bo maintiincd, and the^ actiotf

disniiMed. .

^
Action di»i»lB«od.

Jlamd lb TmierJToT fh'intiff. *

HoU, Irohie ib rimhefton, for defandan^, ^: w. \"

(M.i.*p.) ,

' ,,'^ ,, --f !? :, "' ...V

*w--

• COUUT OF REVIKW, 1873.

MUNTREAL, SlttrllARUR; 187^

(hram Joiinhon, J^ Torrance, J., Ueaupry, J.

No. Tse. 'MS: '
'

Bulnur et al. va. Browne.

A, %n archlleet, wrolc a tetter to 11, brlokUyer, In icrmi lollowlnR: C " hMcontrMtedfor ttt'lbrUk

work of D'« liouM, and the brick* be will require will bti paid tor at may be rettulrod br

yoa."
,

HiLO!—The above letter eontalnml ao undertaklog upon the part of A to pay for the brieki It C
did not do M).

;Tbo ovidenco shewed that the brioka had been supplied upon tho soonrity

atd fuith of tho above letter; and that the plaintiffs had vainly endeavoured to

<;olleot the price frpm the contractor Wttnd. Defendant pleaded in substance

that the letter in quostioti was not a letter of guarootee, and that ii^td M^er

boon accepted.
'-•-•;;-..-:, i|P'. W '[

/ As to the acceptance plaintiffs' counsel argued that a formi) acooptance was

not necessary, for the letter expressed an absolute engigeinent. It was an

absolute guarantee, and plaintiffs had a right to aoi'>apon it vithout farthtr

communication. Burge, sMetyship, p. 16 an! 17. ^"^
The arohitcot, Browto Mi3w tha*; his le'te: hal leachel, aiil that plaintiffs

»

iif j^

'

ir,_

ft
..•w"

^\ \ M
-^^_

>'

^'~\
W"

••



for the brioki It V

CODRTOFRRVIKW. iflTl
187

, ir«n aoting on ii and AirnUhinff tb«' brUfaL Aw Im ..• *i^ k^ l i„ '.

r«,u rI„K not 0,, ha,« „o fou„datlo.l In Kngll.h i.rinprlnt
"^

The Court, olo . % . ^^

d.fo„d.<, bound l,im«,lf, ,„ ,1,, k;4 ,"',
»f »''.««•- l>»''«>..»dfor.l*l,

..Id ..u of on" huTdJ.„df^*°' ",r ""'' ""•'> '° "''' Pl"""'"' «« I* •

ff- ^^ ^u»r/n, Ibr plabtim - ^
'^

-A. <fc r. Jtobertton, for defendante.
(J. t. M.)

:*i-

/

-3-
"Mf.

^
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138, SUPERIOR COUET, 1874.

o SUPERIOK COURT, 1874. > -

' In Chambers. /

'

- '. MONTREAL, 15T1I MAY, 1874.

'
Coram ToRKANCE, J.

No. 1430. . ^ .
.;

;

BchiiigeryH. McCarthi/, ' ' . >

77ic Liipci-ial Iiisumucc Company of London, Garnishees,

Held:—1. Tlint a ^aUie arret boforo Judgment will not Ho afioliirtt a tenant, ivjthout an affidavit

cliarginj? him in tlio usual.fortn with an intpnl to defraud.

2. That tlie hyiiolheuue uiH>n a tliiug doeit nut piten to tlio indemnity In the handii of an in-

i>urer against tiro.

TdBRANCE, J. :—The plaintiff suod out an attachment before ju^ment not

under the C.C.P. 834 charging fraud, but on an affidavit setting out in effect

that the defendant had been his tenant of certain preuii.ses at 8450 per annum
;

jLhit on the night between the 20th and the 2 1st April, 187*, the premises were

destroyed by tiro through the fault of defendant, causing plaintiff damage to the

amount of at least $4000 ; that all the moveables of defendant were destroyed

at the same time so that plaintiff was without ijny gage to answer for damages

caused to said property by defendant ; that defendant had insured against fire

>-ai4 moveables, with the Imperial Insurance Company of- London for 83(J00,

which sum was due to defendant

;

.-.>v'

" Quo le dit James McCarthy n'a aucuae propridte et ne vaur absolument

rien. Le deposant dit de plus que la dite soinme de 83000 provenant de la

destruction des dits meublcs et effets cntre en leur lieu et place comme gage

pour le <Jit deposant, ct ce dernier croit vraiment en son amedt conscience que
'

sans le bendfice d'un brcf de saisie arr6t,avantjugementp<ll&',sabir et arrfiterla

dite sommede $3000, il perdra sa crcSanee ct souffiira des dommage^d'antant."

Upon this affidavit a writ of saisie arret, before judgm«pt Vas'insued in the

usual form attaching all .moneys iu the hands of the Imperial Insurance Com

pany.
'^

The defendant has petitioned to have the attachiaeat annulled on the ground

that an attachment does not lie for the reasons given in the affidavit. The lega-

lity of such attachments was fully discussed in the case of Graha^ y. C6t^, 16

L.C. Jur. 307, by the Court of Queen's Bench which reversed 'the judgment of

the Court of Review. Following that judgment by the Court of Queen's

Bench, there is no difficulty in holding that the attachment is illi^land that

the petitioner is entitled' to the conclusions of his petition. I would further

remark^.upon the merits of the claim made by the plaintiff against this sum of

money as his gage that 1 am satisfied that the pretension bf the existence of-

such a gage has not been allowed in the American Courts. PhUlips on Insurance.

.

Vol. 1, N. 405 ; VqJ. 2, N. 1962. In France the aothora had; been some what

.
.

-

.

•-. -A ,,
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divided in opinion. The Conr de Paris, 13 March, 1837, allowed the aaop K„» »» «> M^^tr-
the Cour de Cauation decided against the pretention on 20th D^ntrZi "

J -S^"'*
ported: Si.y,A.D. I860.

1, 24,and J. duP.lais, A.D. 1860 rU^wi t
""""''"•

thisdecsion and approving of it, we hove an arUele on the subject in theSCrmqne (Pahs) Tom. 17. p. 460; and the Cour dc ^ouai 2nd hl^^^r
1869. 8frey,A.D. 1870 p. ?96. 2nd Part., followed the Co«.rfe e«,^^^^^
volume of Sirey 1870 the editor says in a foot note "o'cst 14 un L„! >i
V aujourd'hui gen^ralement admis." I would refer counsel to the refereners LSirey to the authors, and to other decisions there given Tronlo„rw
thequesTom 4 N.890. speaUng of the parallel cL^- a h^I^'tfra '

house, says: "Je neoonjois pas comment on pent trouver dans ercasTe dTffi
-

cult. L-hypoth^que est .teinte par la perte ^^ I. ..i^n :^r^ZftUnctahy^theca peru. Comment done pourrait-elle atteind e la soCme ollin estallou^e que exportfacto atitre d'indemnitd pour le proprietairerSeuTsectte sommo d'argent est puremcnt mobiliere ; elle n'est et ne neut Lr« -..K
a la maison, d'apris tons les principes sur la subrogation."

^^""

JI- F. Rainvilk, for phintiff.
,,

'

V. J; Curran for defendant. t> x-.-
^

(j.K.) •
-^^'''wn granted.

red against fire
SUPERIOR COURT, 1874.

In Insolvenct.

MONTREAL, lliH MAY, 1874.

Coram TdaRANOB, J.

No. 3«?

In the matter of John A. McCarvitle,

AND

Lottia J. Lajole,

AND

Ephrem JIudon, et a!.,

Insolvent
;

Assignbe;

• Pktitioners.
Hkld:-1. That creditors upon an In.oWent estate being the partle. Interested therein are notbojuid to accept the highest tender for the asset, of the estate under «le Z^lfmade en bloc under secUon 41, of the Insolvent act of 188?

2. That the jnalb to InsoWency wUl not tatertew to nscind the vote of the malorltv of
'

The insolvent assigned the 3rd March, 1874. At the meeting of creditors the^rd March, 1874, called for the purpose of electing an assignee, the creditors
resolved to accept an offer then made'of 62J cents on the $ upon the liabilities *
for the total assets. This offer was made by Ste. Marie Bros. These proceedingg

"

were by counsel held invalid, but «» apccialLiBeeaMg wa» eaBechmJer action 41
=



140 COURT OP REVIEW. 1873.

MtrehcHuit of the Aot. Other tenders were made by J. H. Doro (138.^9d. in Ihe £), R.

Qt^oin. Qohter (143. Gd. in the £), J. 0. Ouilntotte (148. ^d. in4he £).

The only tender' accompanied by offer of 8eourity\wii8 that of Ste. Marie

Brothers. Th^ creditors (petitioners dissenting) resolved to aceept the latter

offer. Petitioners pray for order upon the assignee restraining him from trans-

ferring the assets, and thoy pray for declaration of iiiillity lof proceedings and
that obsignco be orJercd to call for now tenders. Thd ori^ditors examined prove

that tlie offer accepted was on excellent offer and security unimpeachable. The
judge decided as above mentioned.

'
1

Pctiti(§|n ejected with costs.

RainvUle <f? RainvUlc, for petitioners.

l\rkius, MacmasUr <t Prffontaine, for asi^igne«.

.
(i^A.P.)

^ A

COURT OF REVIEW, 1873r ,

MOxVTREAL, 3l8T MAY, 1873.

Coram Johnson, J., Torrance, J., BEAtTDBY, J.'

/, ' ' No. 264.

'"Mdrchesault VB. Gregoire.

Held:-The fact of tho {ilaintifTs liavicg had the deftndant punished for assault, by a Recorder's
Court, is uo bar to bis proceeding to recover damages for the assault, before another
Court.

The defendant WM tried' and convicted for assault, before the Recorder's

Court, Iberville.

The plaintiff afterwards instituted, before the Superior Court, an action for

$800.00 damages against the def^dant, which he claimed were caused through

said assault, and judgment was rendered in the plaintiff's favor for $31.00 ahd

interest and costs as of an action of tho first class.

_ The defendant inscribed in Review. One of his principal pretensions was

that because the plaintiff had had him condeinned before the Recorder's Court,

he had thereby renounced any right to claim damages.

The plaintiff contended that the condemnation before the Recorder was simply

a punishment made in the interests of public peace and order, And that plaintiff

had never given up his right to claim damages.

Judgment coafirmed,

J. A. Perking, for plaintiff. . ~ .
.'

Casaidi/ f& Ldco$te, fot isknlant. \ -. »

(J.L.M.) ;
,,

,

* ft-
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COUBT OP QUEEN'S BENCH, 1874.
4 IObowm 8un.]

A,
.

MONTREAL, 9t»i APRIL, 1874.

Coram BamsIt, J., and Sanbobn, J.

inlMlon oran oftuo, ta to. Qutb.0 DUtrlcttotoke^ taSS^^t^

"Mo«to«ir «d"rt.r .-iml.,„ta,U«aofmlSrXta?^^ Of th. wort,

4. The nunaxing direator of • BaUwaj oompuy to not IlTbla to indiTtL..* ,

,

tor br Ma«« <tf to4 oo»U«loB to do wn»Z'. whtoh tt^^
. «»ylt..h.rt.r,too»»hh.luMlpar*,«a,rp,omKaor '^'*"°"*'^"°''*"'^^

Argent was had on ihe merit, of th« rules returned on behalf of the Grand

4eld on Ae body of the late Pierre Cauohon at Point Levis, in JanuL la,"

^acm* was heard i^Mttrt of the rules and Carter, Q.C, also addressed
the Courton 'b« '-^ <«p|At«, «.C, representing the Crown, utg«l seyeral
•bjecUons to the rules,^SRSohgat them a question as to jurisdiction
Judgment was rendered by the Court declaring the three rales absolute, andordenng Mr. Brydges' discharge.

'«»», ana

RAM8AT,J.^These are three rules m,i which have been obtained, the two
fi«t to quMh certain portions of an inquisition taken before the Coroner of the
dirtrict of Quebec, on theMy ofone Pierre Cauohon irhd was killed by a raUwav

Ta "'^^^r**
Trunk BailwayCoiripany of Cariadjt at a ItveferoiiBgTtJI

Highway and the railway in the said district.
;

Before entoing^n theinerits of theie rules it beoomes neoessaiy to Seal with

;rn^l^""'"'"•'''* *"" ^"^ '^•"^ **" the part of the Crown. It isu^ed tf^t thu. case ,s not properiy before us, and thatif it is, that thelawunderwhwh ,t IS brought before the Court, sitting in this district, is of so in^^mvenient
'

Md dangerous. character that itriiould be altered. With the inoo;tenienoe of
the aw we have nothing to do; neither ought we to express any opinion is to
whether the grounds on wWch the learned Judge who gave the ordw to chanse
the vtoue were slight or not, provided bo had jurisdiction. The whole qaesti«i

'^^^l^V''^'^*^^'*'' '^ ^^'^ " °^ *^« ^'^"'^ trooedtire Aot of 1869
(32 & 33 y,o. c. 29.) That Section is in these words: " Whenever it appears to
the satis&otion of the Court or Judge hereinafter mentioned that it is i^ent
to the ends of justic<^ that the trial of »ny person chtrged with felony or mitdeu
"Manor should be held la aoMe distriot, county or plaoe other than that in which
the offence IS nipposedtoh«veb«en oommitted,or would otherwise be triable, Oie
tourt at which suoh penon is or is liable to be indicted m^, at any term or
.^^^^•J^mijmJ^ MiLMiifht hold >r iif in wth Cbiirtmi> rt

—

-.fcx..^-

-.
. r
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b D^e-nie
"' *>*•'«' "*»"•» <>"*«'» either ^^M^e tnr tfter the presentation of a bill of -indict^

Onndi^nk n»ent| that the trifcl shall be proceedt^, with in some other district, doonty or

puy*%aMd;i P'^^e within the same Provinoe, to be nlned by the bonrt or Judge in sutjlk i
J.B"<fiS!'^0'^er, &*o." We hare only to ask whether, at the time this order wasgi^'

Judge Badgley was a Judge who might hold or sit in the Court of Queei?8
. Bench. Ifw, he hW jurisdiction. , .

'

But we are tol'i|Aa( the statute evidentlyintinded |hat the jhdge giving the
. .

order should be i#Gally "sitting in the dUtrict in wlii(fh the offence is alleged to
have taket^'place. There u no trape of iitfy such intention in the statute, and
there is no rule ofinterpretation of stitutes sqwcU established aa this, that where

,

the words of a statute are clear and sufficient they must be taken as they•

fc
stand. If courts take upon themBelves,.nnder the pretext ofinterpreting the law,
to diminish or exten«| the clearly expressed scope of a statute, they we usurping

^ _

tlieipowers of the Lfgislature,.and assuming a responBibili'ty which in^oway
7 devolves on them. In the "particular ^ase before us it does' not appear clear to

• -^ "my mind that it was the intciition of the Legislature to limit the powef to ehange
*- " the venue to a judge sitting in the district where the offence was said td be oom-

iptted. Jnthefirstplace, our statute goes far beyJJhdUe old law, which, I be^

' "
s

^'*^*"'

'!_fc"
""<'h«'W^ »n 'England. Not only is thd power given here td a

Judge^ Chambeip ttf change the venue, but he may do so before the bill of.

'

.:.:
W^°*n^y«UIitr laid or fcund. The object, then, was to protect a man from '

bet^ eveCput to trial by a prejudiced grand jury; and this could only b^
effectually djjne by giving the power to any judge wlo coiild hold or sit in thb

. Coyrt to cUauge the venue, fb^ it will be obs^ved tl&t in ^869 when the Act
.

wa^pasFed there were niunj^diPtricts^ in this Province in which there wad no
re^dent Jrdge, and in Ontario the Judges oFthe Superior Courts of Law a!l

.
livYin Toronto,' and so far il know in each Qf the otter Pttf^inces, they live

*" Kf"?'*"^ 'O'^ Unless then there' was to Jjfe a particular-provision for the

^

- ,
Prp^ieof.Quebec the law had to be'dr^wii as we find it. BesMes this the

'
f.

Court of Queen's Benches not' for the District, but' for the whole Province.
, The object of dividing the Province into districts is for convenience m'bringingv

Bjiits, but the jurisdiction of the Court is general. jThis has ne^er been doubted,
and it has been the practice both in England .and in this country to bail in the

^
^place where; the prisoner is arnstfd. In the casfr of Blossom, where the taking
ofbail was vigo^usly; resisted by the Grown, this Couit, sitting^at Quebec, bail-

. ed the prisoner, who was in gaol here. This is .goingla great deal further, but
• the power of the Court to bail was not, and I thipk <iould not be, questioned.
We are told that ijreat inconvenience might arise il" thb Matute be not restrained.

? -
This is really nb valid Objection to the hiw. Thefj are iio facultative acts which
may not be abvsjd one way or another, 'a disci«tion^ power involves the
possibility of its'iiidiscreet exergise, but that is not ground for us to annul the law^
creating ij^ In this case t^e inconveniences referred to aro not specially

• apparent—the prisoner arrested in Montreal ^as bailed there, and made his-

; application to^ h^v^the v;ipue changed to the IMstiriot where he resided and whe«>
lie actually was. Th« order'tnade by Mr. Justice Badgley could hardly then be use*;
asaprccgjktitforapabqsiTenst ofthestatate. It must be oi^denitood in aaying

'-^:..
;

'' :-
t . '- '- -F - '

:''1i. v:- -v. .'
.,

'* ::>-: r ;;;,:.; 'K, ^..:
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Boffioienpj or in«,ffioi»noy of tbo affidavit on which e, „^ 4^
.fDoe of th* .e<^«d teiBg .ct«.-,ly before .he judgehc«,. aJ1^.tTr^pSfc^

•4

i

this I do pot re

the order was givcui.

•t«Dce of thA »a€aat

h.ver^r.odU orthedeci of a.,l?-1 Lttel^^^^^^^^

.Tm Tw " "f
•"*""*»«'y

r »»«h ^ narrow »; the Btatute before «^JZ.
to Mr. RHohje to be too wide in it. phraseology. We can onlyJ,^^^^
viction, and irregular reservations for the opinion of the iad™«T;

*
-

cally good reenlts. Wo must.therefire give I i^^ent T^l. I!". T""
ability, and I n.ust s., for .y o.n Z"^:^ 1 c^Sfr ny^^ i Ten.atter. ^ The words of th, statute are perfectly ,unau.bi«uous Td thil
reason-to say that they lead to any absuJd concIuaioD ^ ' " "''

.On^ehe: merits of the rales to quash apportion of the inquest' thertf .can be^er, htUe to say The finding is totally: insufficient TfLsU ^^^
sets forth no offence^p„,ishaUe by vlaw, ind if it is intended to^dpuL *C *
of manslaughter u ddes not contain the necessary words. There r„o'^i^^*
sHegatton that the Managing

' Director of thf Grand Trunk fiXay did
^' '

felomopsly slay ,nd kiU Pidrre Cauphon. As an indictmentt^'^, '

Jndmgcould ,otstandon demurrer, and» the authorkioii arc cJear t^at ai im
'

proper finding may be quashed In whole or in part on a^™^^^^^^^
But the form of the-finding is not it^ only defect. Iti^dinsubsZe The

'

finding undertakes to set up the fapts exactly as in th2*S% qaserSbd W'V r

noiauHof>hose ^nvmg and managing the engineand train, but by the o£'a *
"•

rfthe Company to do whaUhe^Company ^as in no resJeit bound ^^05 ^ ^ *

perform ac^for the Company beyond the exigencies^Ae lawsW SHch Tt is
•

incorporated and which a« not imposed on it by th/idenil ranwa^V^ I ^ '

p^hy and not to Mr. Brydges. This id rather subtle. Tt is riot^i^ to see th!t' /

Jndth«t4h.sfailurewasthey^holen,oUveofth^oen8ureWthe^nding. Xe' .' •
'

fi^ur* to put gat^sand a guardian were hot a faulOnWm, what .belling hid

W.t?!r^ ! ''""v*^'^"
th>«'tM»S»on themaltC^VWhethw tbinwelook at the form or the substinoe»of^, portion, of the «rig compIriifeTf^t

IS jjvident tH so far as complained of. it must bj» quasJand theCnai'i >

.declared absolute
^

I dp .»i wish, howeyer..|o be ukaerstood to say ZTZkk
ieuTL /^^'^"*""^^ """"'' be^held l&,ble for •nenor of omission as-'

.

jr a« fop An er^pr of commwsion, !« jriU no^ bequestionedthat an wrineto«,r may be indicted for mansUughterif he cau&,\e death oJ^oX Voi^itung to take any of the usual precautions in drivii^fcu engine. ^A c^Z
luskm,d«,tttally occurred in 18.68. It wentto thepl>^d£and t£'S.?^

7ZTe S?"**'' :;;
''^'

.

°^ '^ '^-ibiUty^Kb^X"
'ng director should not becomeliablft-'- -^^- ^ - - -' '^

•i'

V * ..

'

/
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»Bat he undwtakei to see done. Ofoour» the scope of hii fUooUons is *.

IH:

"I:

riT'co.^' •">^»«* 1 - ^ .„. ^^ „. „„ ,.
oicuui., mtiter of fact tote •onmderccT; but names have a meaniog, and "manaKinir
O.J.Bfydgw.dirc<stor" m«y signify a good iJeal..

*

.. The third rjil* will be declircd absolute, as a matter of course, if the Crown
. hu no reasoyto. oppose. ^

Sanborn, /j.—After the carefully prepared jud'gmcnt rendered by the
President of the Court, very litt/e Requires to bo said by me. The subject, how-
eVer, is an important one, and having been requested to assist at the hearing, by
the President of the Couirt, it is reasonable and proper that I should express
my views. ^ _

,

Fire^ as to the jurirfdiotion. It is objected that the venue was improperly
chanpH, and that tins inquuition ought to be before the Court at Qusbeo. 'If
we are not legallyjpossessed of the inquisition, of course, we (jannot entertain

"- —- *•*«"> motions to auash. This haf be«n fully and exhaustively treated by the

,
President of the^Court. It is merely for us to inquire, h^d Mr. Justice Badg-
ley the power to order the'trial to take place here instead of in the District of
Quebec where the accident occurred ? The 11th *ctiBn of the Criminal Pro-
cedure Act undoubtedly gives that power. He was ajudge, entitled to sit at the

court, where the pftrty was sent for trial, r The jurisdiction of any of the judges
# of the Queen's fi^nch is not local for «ny district; but extends to all parts of the

Province. As to the discretion exercised in making the order, or the si^olency
of the grounds upon which it was granted, these are not subjects for our

y inquiry. The commonj law discourages change of venue, and it is only to be
granted with caution and upon strong grounds. '^

. /
It, however, may be observed that the right to trial in the vicinity of jrbcre

the oflFencfe took place^is mainly established in the interest ofihe accused, and
further, it should be noticed that the charge miide against Mr. Brydges was
unlike ordinary crimes, where the accused is charged with direct agency in the

commission of the crime. His liability of a criminal character, if existing aieal]

must arise from rules or orders made here, where is the local of the ComiaDy
•

of which he was the manager.
i

'
«

,

Coming to the inquisition itself, before speaking of its sufficiency in form or

substance,! would remark that I consider it the right of the Court to look at

. the evidence sent up. The inquisition being identical with an indictment, it is,

'

» subject to the same rules generally, as respects a iiMl|||io quash. An
indictment may be quashed from matters brought to the attention of the Court

. outside of it, andeven, if susceptible of being reached, for illegal acts of the Grand
Jury. One of the grounds on which an inquisition may be quashed is mal-

practice of the coroner, which can only be determined by examining hia pro-

ceedings. Our Statute 32 & 33 Yio., c. 30, sec. 60, requires that when any

person is indicted for manslaughter, the coroner shall, in the presence of the

aeoused, put tbei. evidence in writing, giving the ^tised party folH. opportunity

^ of orosB-examination. This is a saored right idfeofing the liberty of the subject.

' It was not done, and the Court only idisoharge their duty in noting it as an

eldment in their decision, as well as an important suggestion for ocionen io
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*' ..i

•

0<s

A dorpo^tlon en only be indi«t«l for c.u.ing to 1« done wbiVthri.w prl o..,¥^a^.
.l..b.t., or omitUng to do wb,t the law reqni«.. Thor. I. . di.tinotion J Znpcd.r M^wpjcf Indictnient. and tort.; w .Company n..y bomib efor^^bgence «.d wini^„.^ ^^..^ j^ ,,, exercJofJen^X"
Th. faqniritioD, .. o(/.t^ , oriai^al cb.rge .g«in.t Mr. B,yd«. i.

'

wantjng m he «»enti.l element, of .n indictment. If he were guilty^of man '

.L^hter .11 the .nthoritie. ..y the .et. of .which he is guiUrBbould bTLt
crib wtb parUcdlarity .nd preci«on. ^ T>i. i. necemry»LWhn^ fo
nopc«on,,.tobeputtotri.l„pon.cb.4ele«thv.;crine. The concTuion '

iof^ mi cont..- the word, "feloniously" and " Ihj," wbid «, reqnWrert^
.nihe.bortfoJta of indictment, for manslaughter under ourPrSTct^ *

•
trial could be had upon this indictm»t and .it ought to be qua.hed

It 18 proper to observe that any .perwn, whether a manager went or hold
i-g no official relation to the railway, m.y be g-^iilty or;nrgV;^m^j for violation of law, or di«,b*dience to rule. estabUsbed by th^ompany

redone with malice^or gros. negligence, wherefcy a life i. lost. The act orpM nJbgence must have some direct agency with the death. I may conceive
possible that a c^ might occur in which the n.a.Ja^er of .^companrS

kman 14e is pu in h,.ard so recklessly and with so little regard for the safL
0^

individuals as to expos. Mmself to indictment, for m.nslau^ter in <^ ofiZ
of hfe being occasioned by literal obedience to his orders. *

It must'^however ^
I ^*r«

''"
K fr' '"^ f- /"^"^ ^'-^^ » «»"J'y bkmeable'foJ

!

-Dot doing what he promimjd to do, in not placing a watchman at this dangertu.
erojang. He was wame^of it. unusually dangerous character and admitted it.,
and promised the Attorney General that he would place . watchman tbel«. Eh •' '.

did not do it^and sad consequence, resulted. While he promised 'what the law
*

did not compel h^m to promise, or perform, he cannot b« indicted for failing Ut \
fiilffl the promud, but ho cannot bo lyiy exonerated from blpme "

•

Jtfr. Justice Rambat then inquired of Mn Kitcbie, Q.C., a. feptt»ntintf the
trown, whetJler he had any reason to oppow .g«n.t the third rule, Vi. : for the ..

dttchaig^ of Mr. Biydgw' recdgnizanoe, and Mr. Ritchie d<«laring that lie had
none, rule was declared abMlute, and the disbharge ordeMMl accordingly. ^

r. ir.7«<cAt«,C.C., for the Crown. / ,

. -

Carter, Q.C, and J/'icQiM, for the defendant.

(J.K.) ' -

'
'

•
I

^
i -1
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COURT OF (iUEEN'S BENCH, 1878.

MONTREAL, 20th 8BPTEMBER, 1873. • •

t
'

Oram DcVAL, Cb. J., Dbdmmond, J., Badoliy', J., Wonk, J.,

> TAHtllERtAU, J.'

No. 80. I,
.

TUQiIAas.liROWN«ta/.,

' f^ ' *"» * ArPIUARTS;
THE MAYOR, Ac, jifTHE CITY OP MOXfREAL,

\ .. JliespoKwiirTi.

Ubld;—Tint neither tbe 8.C. nor my Judm thereof hod power tflremove>coinmlM|on«rt ppolnted
for purpoHt ofExpropriation undi-r the »t«t. QTIhand Mth Vic, ch. 10, and appoint othnra In
Ibalratvad, on jhe ground that they were purtuing a tIcIous and Illegal mode of evpropriatluu.

This was aniibpeal from the judgment of the Hon. Mr. Justice^Berthelot, u
« judge of theJSyC. at Montreal, rendered on the Igth of Sept., 1870, and report-

ed in the IGtb/jurist, p. 1 and seq.

DcVALjyCil. J., (JisieUtienn) remarked, that there wd'p no attack on the

character <iif the commissioners, in the writtOn judgment in the Court below, and
that there was, therefore, no pretence of a ground for oomiji''g before this Court

and complaining as they did of that judgment.

Tabcherkau, J., in the name of the t^ourt, pronounced the following judg-

ment :—La Cour * * * Considerant quo les appelants ainsi que Damasc M asson,

Ecnjer, de la cite de Montreal, furent rdguli^rementle 14 jour d'avril, 1868, ap^

pointis commissaires conform<^ment au statut du Canada pass^ dans la 27 et 28

annee du rdgne de sa Majeste ia Heine Victoria, dans la chapitre soizante, &

I'effct de constater le priz en compensation d, 6tre paj^ ^ I'Hoilorable Charles

Wilson pour partie de sa propriete requise par la Corporation de la Cit^^de

Montreal pour I'^Iargissement de la rue St. Joseph.

Considerant que les dits commissaires apr^s avoir accepts comme 1$ statut bus-

dit r^s y,obligeait sous une penality, la dite charge de commissaires, et apr^

avoir ^t^ duement assermentes, ont precede k I'ez^cution de leurs devoirs et

ont niit en la mati|re k euz soumise un rapport pr^liminaire d'^val^ation

qu'ils ont plus tU''d modifid et consid^r^t^lement reduit le chiffre de I'iitdemnite

k Streicoord^ fprds consultation aveo les piirties interessees
;

Coqsiderant que le dizieme jour d'avril 1868 les iptim^s pr&wntdrent deoz

Reqaetes par lesquelles ils deman^irent la destitution des deuz dits commis.

saires et aussi les prints appelants, sur lesprinoipes quiils n'avaient pas rdmplis

leur devoir fiddlement, diligemmeDt et impartialemeat, et de fait accusant lea

appelanitsdeporti^td etfilaade; ', ..,

Considerant que leq, appelants ont contest^ les dites Requites et ont ^t^ ad-

is sans objeotioni de la part des intim^s 4 faire valoir leur d^feisse, et ji entendre

lombreux t^moins, et pour oe ont retenu et employ^ des avooats;

~^ongid^ittntqae par jogement intitule oommepronono^par la Cour Sop^rieare

idte par son Honneur M., le Joge Berthelot, en date dordit septidme jonr

de Septembre 1870, lea ooncludops des (UtM Reqa^tss fur«nt aooord^es sor le

seal prindijpe qae lesdita appelanta en ez^ation de leur devoir de oommianires

a-mpofgiatioa-avalwtaoaMpiamMnwwif-de jngBBmnt
,
e> *T*im priapwr -

de leor rapport de faoMei id^es d'ezpropriatioo

;
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ConM<l<«runt quo U dite cour a eutidreiacDt <J?«r« commo non fondd. ]„ B«,w«ct.L
rcj^ochcB kit. a«x dU. oppelanU de mwJque do diligence, de fid^litd don. I'm Th,M;?S, », ,
<<cution de lour devoir., et fcurtout le. rcpruche. de fraudo ct de partialitA et auo l&tSliL'^
ioUB ce rapport le dit jugciuont e.t noq blamable; . f ^

, CoDHidoraut «,up par la Ipi du pay. il y a appel .V la Cotfr du Banc de h^lMa6
de tout jugcnient rendu :par la Cour Sui orieure ou par tout tribunal ayant jnrii*-
diction coucurrcute

; /

"

. -
'

.

CoDBiddrunt ((ue ce jbgement rendu cH la presente cuudo e*t dont il est Muel-
Icment quCTtion^est par la loi .lijet A appel devant oette CouP du Bono de U

• Keiue eoit qu'on le ooqitidore oonime jugement final ou .iniplcniont oommo iuwv
ffiont interlo^sutoire

}

)

Considjlratit qu'cn .nppint'que ce jugement ne Ait quinterlocutoire et que
comme tel il ne put ^tre .^jni. i^ appel devant 1^. tribunal aotuel qu'apr^flquo
IcB appelant, en auraiont ob^epu la pcrpiission, Ics intim^a en ne faisant pa. ap

'

paraitre dan. le. delai. voulu. et en la manii^re exigee par ledode de prooddure
dp lour objection en droit d'appeh^c /'^tiMO des appelant., ont virtuellement admis
te dit droit d'appel, et ont dispeng^ le.' appelant, de la formality 'de demander
la permission au present tribunal d'appelcr du dit jugement ; '

.^
Considdrant que le dit tribunal dela Cour Suporieure pr&idtf par Iftdit HonV

ruble Juge Berthelot ne pouvait pour aucune autre cause (luecelle. mcntiond^es
^!n la sou. section neuvieme de la section treixieme &a stdtur.nw dit (27 eTsS
Victoria, ch. 60,) demettre If. dit. appelpnt. dp leur" charge de commisMirei
ou suspendre leur procdd^., et pouvait encore moin. substituer ga propre e8tiD».
tion ou eelle de certain. t<;moins A celles des dlts commissairci, seulscharRj
dtWaluer I'lndemnitd;

• S '
'

Considerant qie le dit tribunal en prooonjant le jugefnett su. dit aoutrepa«d
sespouvoir. et adjugd ultra petitu et ultra vires; < •

''

,

Considerant qu'en autant, il y a ferreur dan. le dit jfig6ment du dit tribunal
prononce h Montreal le di^,ropti6me jour de Septembre 1870, dcBtituant lea diti
appelant, de leuf 4ite oliarge de commissaire. et .uspendant let)r proc^dd., cette
Cour d'appel <!asse fet anridlle le dit jugement, et rendant le jugbment que to dit
tribunal aurait dft reridre, renvoie le. dite. deux -Requfltes des intimtf., met &
ntSant toutea/ procedure, prine. ct ordres prononoi. sur icelle et oondamne les
intime. & pi^er auz appelant, letir. frai. et d<<pen8 legalement enmurruf. par
ohacun de. dit. appelant, sur leur contestations respective de. dite. -'--tItt 'tr
tant devant la Cour Inftrieure que devant cette Cour d'Appel. Et cetteSur pro^
longeante le d^lai dan's lequel le. commiwaire. sua nommd. produirontJeur tap-'
port declare et nomme (Jue ce delai .era de quinze jours & pompter de oelui
oa le d6.sier du pn58ent appel dure <Ste d^finitivement traoBmis H la cour" inf^
rieure." •

r !•

-is

-{

E. Barnard, for appellantei.

Rouer Rojf, Q.C., for reF|)ondants.

(8.B.)
I

Judgment of S. C. reverwd^. ,>!t„.

>-v
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Coram TawheMAU, J, RaMSAT, J., Sa«BO«H, J,, L0«AIIOB», A. J."
»0. IN. -,.

• .^^ ^
- ^

.
^"^h, tppdlMl, A «M, «/ a/., ^e•pon.^on^ <« St^vemon, p«Mttoaflr'

/Mir r^rt«« rf'imtonc*.
.a.U»,-l

JJ-r*-
•PP;*' '-.muNNl in th. niMB. of . p.rt, who to. dM whil. .h. ci. ww «.H if/nMri la tbo Court belqw It null •ihI void

- »- wm w
1. Thnt poUUcn, by Um .llo^d Itgni r.pr»««taa»e of Mob dM«MM| owt* to Ink. «.tbo <M(aiK«, ononol bo nUowod. - ^'* •*"'» » ««M Dp

Tasohimad, J, (</««nfu«,)^-Therearetwo.pptte»«on. Ufbro tfc«Court
one to dUmin the.ppe.1 and the other to h allowed to toko up the inttance
It appear, that the appellant died while the oa« w.. .» d4libir4 in the
Lourt below, and tho respondents have moTed to duuh the writ on
the ground that a writ of app&il cannot iMue In tho name of .
p«p-on who ia dead.. A-nd theo the alleged legal rep«aenUtive of the
deoeased petiUon. to be 4llo,wed to take up the irutance, to whieh the
respondents- object on the ground that the writ of appeal being null there isno tn^ance t« Uke up. I must ««j. ^hat owl* to the importance of the esse I
should have hked a longer mbirl U is to be observed that it is not alleged
that the death was known by or dinonei to the parties. I admit, that at th.
first b urfj the art. 1154 of the Code of 0. P. appears explicit enoug'h. a.l wolwwem to allow the legal representative to take out the writ. At the s»ne timeMt. 1166 provides for the tok.ng up of the instance, and makes no mention of
the time when that may be done. Now. suppose, under art. 1 1 64, A wer« to demand
a writ a. the legal repr^ntoUve, and at the same time Band C should demand
the jame thing, setting out their respective pretensions, how could the officer ofthe Court determine which of them had a right to tho writ? Then, if wc lookat art. 437, we will see. that in the S. C. the nullity of proceeding is onlv th.mult of knowledge of th, death. I admit that the appeal is 7n!7iZan^ ^i
«o»co„.te/ that the appellant', attorney knew anything of th. death of theclient.

JrTu "r I"''
'*^"'""' *« »»•• f""*.;**"*' the Cod. is silent in the case of th*

^irll^A : t!
~^"'"'« ***"^ '•*'^' *••* "*• "** » only faoultotive. and

the respondent, have no interest to eant«,t. And as to the cautionnen^t, I
consider it binding, inasmuch as it hasi been judicially given

.

LORANGER, J. :-The majority of the Court is of opinion to reject the appeal^nd the petition ,»re/,rMed',Wta«ce. The principle of law is that no judicUl
or «tra judicial proceeding can bo conducted in the name of a perwn who is
dead. Injudicial proceeding, there a^ but two ezcepUon. to this rule. firMlv
where the proceedings have been gone our with, in ignorance of the death ofthe
party, and secondly, the case of the ejecuUon of a judgment in the name of a
party deoeased, but, even in this latter case, if «iy oontctaUon be niwl thei<9^ repreMntotivea of the deceaied mast Uke up the tnstones.
Now it i. admitted by, the learned president of the Court that an appeal is an

uu^nee nouvelle. That being the case, it i. plain that thi. new proceeding o.n-
not be token out in the name of one who Irdeact" '

x
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wu rwllj the legnl roprownta^ive of the dcoMied
Ff«"*«w

^.»^«-<fcrW/.,for.pp.„.„t4p.ut,on.r.
^"P^" ^-""^ -"' *«•

/fenon 2)orK,« ^ O^ffnon. for Loub. A. Ro« & ,Ir. rcpdu.

L ^<>URT OP QUEEN'S BENCH, 1873. -
MONTREAL, 31it MARCH An lith SEPT., 1878.

'

^
(^r«« DvYAt, Ca. J., Drummomd. J., Badolit, J., Mo«;J.,

? Tabohebiau, J:

No. 46.
•

.

Rmqiha n. Chamaillard. "

tU«t on« of tuoh bair wm not ikniad in ihn w«.n«i. i. ^ ' "' *•"* Prtwii«r>

tobe m^n.I2f^/^?''''P"''*'''" °^''**P''«'°«^^^^ that of the ju^

imDanTuir.
T^' '^"'5 *•** ''"«'"«* '^^ ^''^ "«"»•«»

?
»d th.lofthe jury to be^

«Z! ;
We said Adam DeTine wa. not skilled in the Wumb of ihlpnaoner, . fact unknown till after verdiot rendered

:

*^ ^
.

Biffaw

iMaaUiara.

"*>

/ .

> t

^^

-m
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V

Sfldnir. therefore, (hat the tH.I b.d .od th« T.rdiot .Kain.t th« nlMMtw..

Mlde thoMid vrdu,t; lvr,b,..U«dgi„K th.t „oj«dK.«ont.h«uld U, proaoulrdon .«.d vrdiot And the (Vurt doth further order th.t thU Judgm nt .„d he

I^wding be idoptod u» to l««r «r,d justice in.y .pperteln
-

thT!l^**ru«.''"
''""""''"8 document wm .ubn.Ut*i for the .< opinion "

of

C'A^fAI)A,

Pbovinck or girEiiEc,

l>iMTBicT or Ottaw

t

'AWA. )

Coi'MT or qvKtsH BiNcu
Chown 8idi»«

July Term, 1878.
On an indictniolit for rap.Benjamin Ciiamaillard.

At the I«.t January Term of thin Court, the prJ«,ner wa. tried Mnr, meJconvicted of rape, tut upon niotio^^of the priaoner'a couu-l. I re,eVved the a!"tence until the opinion.f the Court of (^ueen'a lfe„„h. ap^., ,ide 1 „7^
^^-

!nd ve?d" \7 'i'""?""^
''«'*' ^""'^''"^ "»d -eventy-three. the aaid tri 1and verdict were dcdared unlawft.!, null and void in Ihw and was v*e.tod and

. He a«,de ,„d the said judgment and document- produced were by Ae aaid judgmen ordered to be tranamitted to this Court in order that aueh proceeding Iadopted
^. to law and juatico might appertain. 0„ the flrat day^f thil Lm

**Vm ifilj T ' '';'" '^'"'"""^ '•"' ^'^*"' "*"'«'* »'•*» • day for trial ahould
,li, 1, bo.fixed whereupon being of opinion that I had no authority L grant a aubae-

tour of (Jucen'a Bench, appeal aide, ahould be aaked. Firat. Whether thi.Court haa authority to order such aubser.uent trial and to fix a day therefor, andsecondly aa to the course to be pursued, ahould thore be no authority to rder
8uch subsequent trial.

'

I have now reapcctfully to aak the opinion of the Court of Queen's Bench
appea aide, m respect of the premises, and have directe|l the defendant to be'

. ^ admitted to bail, until the first day of the next January Term of this Court
Aylmer, the eighth day ofJuly, 1873.

.
t (Signed,) A. LAFONTAINE,

n„J„ n„ T T ,.
Judge Superior Court.

UDVAL, CH. J. :-In this case, the opinion of the Court is asked, by a sort of
,^

,

reserved case, whetheror not a r«»*V. rfe no.o should issue for the further trial
of the prisoner, whose former trial and verdict thereib were vacated andsetmiide
by this Court. Now there can be no reserved case without a conviction, and

- - it IS therefore quite imposaible for this Court to entertain the reserved case in the
present instance. In doing so, the Court would be giving an opinion, or raiherpving advice to the Court below, .s to the granting or otherwise of an .pplioi.
tiOn for day certain for trinl. >

*^*^
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fit Menfalt »" th* wriM«o Jtt^piMat protounM by Um Conn, and «M«||
WMr«od«f»doiMlM lythofHeplember, l«7a:r- /

" Th« Court * Miing tbtt no oonviotion bM b««n had io Ihia a«ua%
•nd that, thanfbra, thia (Jourt hath no jurimJiotion in tba promia*)*, doth
ordar that tha oaan r«aorved bj * bfl rctiiniad and r«niitt«l to tha aaid Court,
to the and that mioh furthor prooeodiiiga b« th«r« had aa to law and Juatioe mai
aDDertain." '

,,. <- 'appertain.

Church A St. Pierre, for tha Crowtt,

W. ff. Ktrr, Q.C., tot tho prisoner.

X'
q^ritl and ftrdiot aetialde, fto.'

't

co|jR Da,CIa

lldNTfllAL, 30

^ohm fiKRTi!

Ko. 1914

ffouU

-#

*J „ i
'

/'

Ifu^eMnil, mifl-oo-oause. j(

Jooit-l. Qu« p»r Ulol (lu ptrietl. JurtaprudoiMjo^o- trlbuo«a«, un btilkwr •!« droit d« lUra

Zlia^^Z'ZT "","•'•'«•«»«""« «^ ^ron d„,«IW. .« me«bl« M.BM. d.™^
locatelro qui out «ttf .ntof^. d« llwia I0114., ot 0.. .umI bk.n pour !«• loMn i««holr <iu.i.d il a'r »n . pM do du. q*, pour «•,., dJJA do. ot »chut. .

1. Que CO. mwblo. 01 •m.f .out alltaU. .u droit do K^o ,( pHrlM,, du ballloar, poor 1«

n f ^ '• "^'^ " '"^'•'"'- <«'•»"" enl«»« l»|ncublo. qui g.nii.i*lont let

, Ik T'J'"
!""•" '»•"'«"•"«' •» <»"» ««Mtlon. non ^.oloment^our Io. Ioto.;

3, il avait Totfood .

^bre^

Lo demandour alldgnait dans sa declaration : .
*"

"Que par conventiona Torbaloa, en date du ler novembre 1873,
A la ddftndereaae pour le terme de aix moia d oompter da dit 1

1873 et moyennant t3 par moia, le looo] d^rit dans la d<$elaration. ™-_ _
" Qu'envertudeoea conventions, la ddfoodereaaa avait pria'poaaesMo^B dit

local et I'avait occup<S juaqu'au 19 Wvrier 1874, ^p^que k laquell^ elle Favait
futtivement qaitt<$ et ddgami, ot avait transport^ aoa mobili«r duia an autn
logcment. ,,..., ^ „r ^ . ,

r'^'^Hi*^

'

"Que la d^fVndereaBe n'avait pas droitde mettra fin aa4>aU avaot rexpiratitfii
datempa poor loqael elle avait lou<5, ni de d6gamir lea liear, et qu'en con8<S<
quenoe, elle^tait en loi reaponsable da loyer ettenae 4e le |ayer immikiiattmeat
pour tout le tempsqui restait A a'^oouler avant la fin dta bait.

" Qae poar oea raisons, le demandear Aait «o dtMt de r^Iamer immediate-
ment de la d^fenderease ^ rtSolamail d'elle la atfbme da biz piaatroa, poat le
kyer dei moia de mars et avril alors praehains, Men qae oea deaz termes ne
liuiBnt pas enoore ^ofaps. Et le demandear oonoloait k I'^manation ' d'Ha
hrof de aiiie gagaria

, poar aaiaii^^gw par Jrtiit de wtte Iw miBblaOTSfeirarU dtfenderesae qai tvaient it4 transports dans ane maiaon appwteowt mi mu-
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loiBoatune

Webiter.

SUPERIOR COURl^, 1874.

'j^v. .rfl

•*\

d«n,«ndeur, et qu'eB^t .„ outre condaLl^^?! -^ !* * '" ^"""^'^ ^^

vendna-aivant ]a loi 'et -ur'la l^e enZ f,*^'*"
"'"'' »i-«. fusaen^

ortai^w en capital et frais
" P'otenant, le demandeur jpayT dew

d-ic^
'«---^— .'^eMite action, ne d^coulaient^as dea p,..i«es

Hi ^S:^^ 't--^- -"^-^* ^-^- c„.,a dette ^cla..e „.tait ni due

vantea: Aylwinfa,.,,"^£:;;7,-H-^^^^^^ „.,«,«.„,
MX pp. 367 et 368 mfime vol wi^, ^

'if".
"'** ^^ ««*orit^8mentionn<ea

Joly. 4 L.C.J., p. 15.
'''•

'

^"'°'' "^- P"«-'. 3 L.C.J., p. 42; Rodier vs]
Son Honneur le Juce BerthoW ««•* j ,

au de^andeu,, auivantlea ^In^u^^a'dVaatttr ^' '""^^" '^^^^

i <?. -Z>'J»io«r, pour le deinandeur
^**'°° maintenue.

h«<

^...

SUPERIOR COURT, 1874.

MONTREAL, 191. MAF, 1874.

CffliWi TpHBANOB, J.*

No. 1807.

, <"-

Ji

an

f -^«»»«nte« TO. Webstep

«s«.

i» tm^ecesNuy to maintoiB
•i

jent.. The lea^^bor. d^te 29th Aft^tr^l'^ ^T" '^^ '^^^

Y-'?'«7e«. It wwi continued b/tei.,1^:*^^" ^- T.. I^ortin,

i *^^'"^'»«gw?dthatth3e,honld
m

^-w.

H^
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kd m droit par

des premisses

n'^tait ni due'

nent 4 oe que

U^gaait n'fitre

fait et Btir le

Jeur.

oita, Ion de

* causes aui-

I mentionn^B

I
; Rodier vs.

vrfl dernier,

iin de cause

tenue.

j^

to matntoiii
,7

ius eject-
,

Porting

P 1872, rV|

l^'^etnL^nllr^J^
*"* defendant nodertaking to pay th. water Ux x-^onu,.,:

\ *K onT' r^.*^* !**" """ ^^^^^^ by teeite reconduction untU at aiiv wbTiw

the defendant that h. «H,aired his hou«., and refused to make a new le«». The
simple question between th. parties wa. whether the defendant was entitl<^ to

XTtr " *'•'"* February before he could be ejcct^ilth^

G. Dtmtre for j|>laintiff cited

Durftnton. T. IT n ii« '-^'-i •i-K .

,
t'''^,

Dfllvincourt, T. 3.

Diiranton, T. IT, p. 116,

Durergicr, T. 1, n. 486.

ZacharisB, T. 3, p. 23.

Troplong, T. 2, n. 404. . .^ ,
Tonllier, T. 6, n, 24»._ '''i

'

^ - ' ' \ _ _
llL. C. Jur. 288, LaflammftV, PehnoU. / jp'

iRey.'deLeg. 383, Jobin*MorriB«t. '

Pothier, 0. d'OrU Intro, no. 76." .."

Troplong, Louago, n. 447, 452, 454, 5.
''

Pothier, Louage, n. 342, 363, 349. i: .

Durergier, T. 1, n. 603.

Merlin, Tacite Mcond. Ill in fine.

J?. Carter, $.C., for defendant, cited : '

*

Troplong^ouage, T. 2, p. 256, n. 447
; p. 257, n. 451 •

Pothier, T. 2, n. 342. *

"

V
C. O.1609. .

' ^
•

2 Trop., p. 262, n. 443. •

2 Trop., p. 2ft, n. 469, 410, 411.

Id., p. 367, n. 612, 613, 614. v

Id., 369, n. 618, 619. -

Id., 218.

0. 0. Can., 1657.
'

^

Trop. Id. 262, n. 443. '*
«:

PebCceiam.-I hold, following 6 Marcad^ Comm. on C. N. 1737, that the
congi of three months is necessary where the duration-of the lease is uncertain.
In the present case the defendant held by tacite reconduction up to Ist May
instant, and I adopt the ruUng in Laflamme vs. FenneU, 11 L. 0. J. 288
which held that where a lease had been continued for a year by taoitc retLdud-
twn, a conge was not necessary. In the present case, the question was pre^ted
precisely before the Court by a difeme en droit to the declaration and *y an
answer m law to the 2nd plea of the defendant. The defense endroit is over-
Tuled, and the answer in law is maintained. (Jn the merits, the plaintiif is
•entitled tojudgment. _ 1 - >

"'
' '

'

*

G'. 2>oi(fo'«, for plaintiff: -
,

'''''"''

'''^'^'k>'X Cbrter, Q.C., fbr defendant. ' ^: „

4ITT

I

4

f ,
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COURT OF REVIEW. 1873

. -MONTBEAL, 3l8t MAtrlST^ ' -^
,

*
.

-Cbmw JOHNSOJI, J, a:0BBANa5, J,, BiACDRY, J."'.':
,

' No. 997.
'

?^ .

'^^ .
^"rteh \B. GiroUai^d. -'

se DUlet et leurs latentfOns, en^Je qua flan t et I'aDDelant hilUr h/n.*
^^

lie billet en question a 4t4 fait le 13 Fevrier 1863
'

. dit billet":
'*' "'"''"'' '^ '''" '''^' ^''^ '' ''"•' ^"« »P'^« ^'^'^—J«

.r^J^^T
'""'"'* '^"°° q«ei» j«gement rendu en oette cause contr^ l„i ester«,nd evidemment contraife 4 la loi et qu'il doit arecass^.

'
'

13 k^riSTntf^iT* ']"'''"*''"• '^'^ ^''^-^ -««•» J« billet duId *emer, 1863, qui fait la base de cette action, ^tait present.
. £' irarceqae le demandeur le 29 Nnv Ifi79^ «»«- •* j ; ..

endo»e»,e.t r^lto, .a « bl.,», 4 p,d„ ., »„««m,^^Z^.Z^^-
W„«de™,,. .0..W« 4 .,d« e..i. proscripui p„^l^^^XS '
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.m apr6. «nq ann^ea revol«,«, et le bUlet en question A «.fJ^J^tZ^'
•
^ant. que Cast uoe obligatl6„:„o«s n'en t,«vons pa^xnoins'd^r^Sdu

• L "irr .'*"' ^'*-''"' .''
^'"^"'^ *^"*""« q«i (^nstitueun billet pr S>it

brev«j le demandeur ne peut ehaDger la nature de son acte queteue, efforts auS

du d.t bdle dr.l3 F^yrier «,t,t si ciaires et si-evidentes qu'iJuffitdeSrqueljues autent^s, oar elles sent en
. gra«*«ou.bre et tr6p uL„Srl I'.lT

, des deuk propositions auivajites. '

»u««"ines, a i appui

,

J.
L'dcrit ^« 13Ffvrier, 1863, est un bilit pron,i^ire piir et simple dans le

f~ -sens de nos lois et denositatutsfaits A cet dgard d orrfr.^n'«fi«r«Ki/l • I
f

par endossement et sous signature priv^, ce°qui 'se' ^fpfS^llf
/ 2. Q-elongtempsavant Taction (3 an8)leditWHet^tftitpresfrit,etparta;t

art T4oT2^r>r\'f '"^"'^ ^"^'^ ''"PP^'"'"*"^"^ «-^^^t

Tl !?l'!:.,f""?*.""' ^ ""^'^ an^ri^roit.et a norstatuts sur la mtidreII en e.t a.n^ de I'art.cle 2267 qui dit que la er^ance est absoluJent Zte et*
'

quenulle action ne pent 6tre re^ue apr^s Pexpiration da tempsL "ul a

flTT-JS'^'T
'""^ ''^'' ^^ do„%g comme droit noZu 1 eSa t

.
a^ant notre code et le contetfu de cet article est^forme a nos lois staZ^a

,
saver au chap. 64, sec. 31. des statuts refondus du Bas Canada

:
La tour d'^ppel i Montreal a decide que le billed en hr^vSt n-^f.;*

tiitanaui
p. 438, et je me pemettmi de dire que je Irouve e^tte d&,i«V.n J™

et Ba nature, » esf paB nn acie dejjommerce nui. do droit eivil
'

loM les commeDtaire. rt,ppo,te»dan.eette fose so>t'» I'^ui f„,„el de.p.««.t»n, de l'.pB,Ui,t Girouard.- PerrWre Dift. de droit yels bUlet 2„»
la promesee de. payer paas«e devant nolaire oblimtio* en bretet .1 ™ »,„, u"
gafon i dit, ..„. .ppelen, Mig^ est ae£p^^rwlSfZ ^ t
purees que Ion appelle sunples promesse?, cddules ou billets II ^t A. T

1, p. 1336, tor I'jrtiel. 89 dk^: re if' "^ *"' ^""^ C°"t"mier, rtl. *

Wnrtd*
Tl.

Glxouwd.

:l' iifei.

" \ *w.-

\

: .^".\

i-

\

un acw BjnaJlagffiaiiqu^sign^ par jei"

V-;

^ri

f i--i
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"I
I iii i tiimi

KoSo^Sm-oV <*•"» P*'*»«" contenant un rdgl«ment de oompte entra iux pour tranBaetionii
lubeu Corpus. anterwufM, udo ddolaration do U p«rl da oi^anoier que la poteme y bientionn'^e

esl tout oe que le dabitour Iw doit, une reoonnaiasanoe d« oetto dette ptooe der-
nier, et une promessp de la payer an bout d'un an avec interdt piyable wnuelle-
ment. Ce n 'oat |>asun engagement de payer une aomme d'aigont 4 tout evine-'
ment comme le vent la loi pour un billet promiaaoire. O'eat simplement la
reconnaissanoe d'uno ancienne dette, reoonnaisaanoe qui neae preaorit aue nar
trenteana. 4 ' r , h f

--. »
'

, . /
•

'

'

Th^ judgment of the Court of Review, reveming tfiatof the Court for the
District of Riohelieu, was aa follows :— ..

^ ^^ » „

The Coi^t here sitting as a Court of Review, having heard th^ parties by their
respective counsel, tfp^n the judgment rendered in the Circuit Court in and
for the District of Richelieu, on the 18th J.anuary, 1873, hawhff examined the

-5^1
Record and proceedings had in this cause, and on the whole duly deliberate*',

Considering that there is error in the i>id judgment of the 18th January,
1873, doth, revising the said judgment, revarse the aame,'-and proceeding to
fender the judgment thit ought to have, been rendered in'the premises

;

Considering that at the time of the institution of the {^esent action the paper
writing in the said declaration inontionad and declared upoHj, of date 13th Pebru.
ary, 1863, was by law pre»crib#d and extinguished, and the plaintiff had no right
of action against l9b defendant to recover the same : Doth dismiss the said action

- with costs of the Circuit Court against said plaintiff in favor of said defen-
dant, distraction of which 0osts is hereby granted to Mr. D Z. Qauthier, the
attorney of said defendant,|ind with costs of this Court of Revision against the
S"i<l plaintiff .15 favor of said defendant, distraction whereof is hereby granted
to D. Z, Gauthier, Esq., the attorney of said defendant, and it is ordered that
tbe recor^be rgmitted to ther Circuit Court in the District of Richelieu. ^.

_ . " . .
' Judgment reversed.

x>orion, Z)»non <<: G'eo^Won, for plaintiff. ° ? ,

Z>. Z. (?auMter, for defendant.
'

'
,

(J. t. M.)
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SUPERIOR COURT, 1873.

In "Vacation.

' SHERBRQOKE, 10th OCTOBER, 1873.

Coram Sanbobn, J.

Ex piarte Louis 'Beberf, Petitioner /or Habeas Corpus. "
:—Th«t a wamnt of commitmentjniut «how> with ceiWnty that a speoiflo oifenoe has been

committed for whicli imprlMnmeDtcan beliwarded : and thertfore, a commitmentunderthe
License Act which recited a conviction " for aeUing three giaMca ofwhiskey and racelTlng
payment therefor, contrary to the dispositions of the Statute la such case made and
passed," without stating that the liquor wu sold "by letaU," was Insufficient.

' "

The phwe ofsale must be stated in the commitnlent.
The comnUtment should state, that the prisoner had:made option of imprisonment in pra.

^ ference to a warrant of distress. (84 Vict, c. 2,1. 1^,) ,//>|

Sanborn, J. :—The petitioner having been brought up upon Habeas Corpus,
E. T, BrookB. Eaq .. counHfll for petitioner, movBa for' T.{.
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^""^/J*!f ^°?»*^«»^:^» in-ofBoient, for w.»t of certainty .nd no legal t?-taH««t.
offence \mui discloM in U^tod-that aaid petitioner had b,)en convicted without niSTcSSS'
1^1 aemce.of the .ummitoiupon him calUng upon him to auBwer to the chaige
before the juetice. who heard the case, the Bummooa only having been' left at
b. ^oinjoUe in huwibeence, late on the day^t previous! the day when the
Hm|M»lledhimta,n«rerAer^^^^

00 time, a»-na day intervened. '*
;

The aeoond^nd. cannot be con8idered W-Habeas Coipu8,WuM the
W^rf'-u.not^j&r.me, andifitwer4. theoy5«tio.rco«ldn,Jbeente^^ |beoau* It w the province of the justice hearing the case tf determine what i

_l he first ground IB properly considered under Habeas Cori$us. The object of ' *Hab^ CorpuB is to prevent illegal imprtgonment. Eveiy person detained in
- " --

c.^^ the legahty of his detention. The warrant of commitment must then shew •

justice of the peace having jurisdictL where the offenfee transpffed. Pdey on
^

GonvioUons, pp. 283-4-6.. * i- «u x«oyvu

The w™t of comm-Hmenfc in this cjise is in the following temfl :« Attendtt

IL^^^'*' /^r"^'*"^" *^^°*^P **« W^*J»»' « <5t6 convaincu devant ' ^
nous, davoi^^nsle dxt township deWeedon,*-dabsledit District de St. Fran-

«^"t«tdepuis,vendutro««Vdewi8keyetd'avoirre9ulepayementetvaleur
^ .contnurement aux disp<«itions^^u Statut fait et pafc^ ^ cet JgJrd, et que pou-

ship de Weedon la somme de cinquante piastres courant et de plus la somme de #
r -^"n!!! /* ^"T,"*'"^'"' P«" 1« frais a cet^rd, et attendu que le difc

^
Louis Hubert a n gUg^ -de payer les dil»^ aommesV^ ces causes, nL vou,

'

commandons, par les pr^ntes vous^les dits huissiets constables ou officers do

LZ\ r r"°/« !""'' ^'"'^'^rle dit I.ouis Hubert et de leconduire en

gardien de 1» dite pnson, en rn^me tempWwi le present maJdat, et je vous

ru:r;:eir

r

: ""'.^^f
^ ^^ •• "^'^^ p^iv^eLvoir le di^ioj^izBUT votre garde, dans ladite prison et lido I'y tenir Werm^ pendants' respacede ta^. moiB A compter dujour.de son arrive. cim£ nrisonnk^, 4 |JZ^^.tes sommes en dernier Bepr inentionn^ e^tous led^S^e U^fS!^ex^ution^et de l'emprisQhme^r ou du transport du dl^is H^lStTS^

prison, remontant 4 une autre somme de * * * lievo&itJHR'
pa^vousleditgardien. Etpoii^oe fairequole^^i^aiit^bussE

leS™ °!,"^l"f
"' "^^ ^ ^^°' ^»'"' '« ditJis&^e^t. Fran^oia.teimtiAme jour d'Ootobre, mil huU<»ntsoiMntejet^^^^^ ^

'

i ^' ' ' / i:(Signi,) J. Bte: BbojmujJe^ J.P.V

-»«-Tioi^tnnrOT,ne i^,»nse ActSTn^iT^^Ttha^titfon* wMguUtyf

jr

^•

, *..-'•

^
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Thow
for illicit

ritl proTisiona undo# this Act, whoreby penalties are itioutred

liquors, under various ci^yumstanoos, and the ponaltin

according ft^ tlio 6atu»i«f tho offono^^if it was intended to convict

I s

,

r

in^ spirituoiiiis liquors without 'a lice

justice or jiwrtic^^ cbnvioting,) under

l^i^ttght witma |he terms of^d seoti

Uomt liqupr lo' question was^d bj/

oft>f^<3o ubdei^'tSiat clause (iitthe Act

Ri^t2,jt).a quanti^ less than throe galjo

ti

->!

\

(as was apparently the inftn^

ition 2i of said Act, it should

and should have statejjthat thj

l\ul. This is ^scntil

196 section |<^ir"'

thajn'three gt^ons, at onot^ime^^|^^hat i^i^Mphe
is tioloioerned. The terns j\t|iil%»ls do w%^^ ij

deyihhkey or|hree gfassesl^witelitlffl, does noi

ily|) be ,wlo!rstbod t^
withih-^jd' 2nd ipjtion,

amcd itf^^Act, as /otiihst

h|»*e'inight be, otherw^e jt'^iBs not

* " „
'

' -

iprisonmenfe 'can .only be a

P^" *® ''*??.'*•" proforenco to ^
. d^igss. '^ (f||^.ip^|f .^Mao^s io^a|jpe?r by tKe commitpieitt t^i^t

had.l^en .tejlal^4i|;;th^;|iiise.;, ljn|er these circumstances,; I ai^
}ume*t%t, t6|*e h«|8 ,b^ Uq^jioktiols of t)ie .law, b<5cause "it i^ ^
^{^jiar, ^1^9 ' ma»mi| *' Mon appnrentihuti; non txistentibm m

'I '^e'flffi*'** ™9lf • condusMut is. necessary, because i|us .,^._r««^.j
^th^re^may havfi^en a violation' of the law for which this maa forffeftH \he

^y a^judged'lgai&st him,. I h*»|^,ti0wev65, no equftabladisei^tion to exer-

i«^al aets, and partio\i|tti>ly Ad^ «j^at re^rict trade, must be,c^it^«ed

J-,
arid ut»l<5M the chargp'comesf^^l&ali^y -witMnthe terms of tlie prohibitory,

atatiil^ provision,, the penalty is pot incurred:'. While the- warrant of com-
tiitmi^q^ may be more* concise l!han tli*?'^o|lviction, ,it Vust ^e 'sufficiently com-

. . pre.heosive to>shefwthat the im^jftrisomneht is legal. It not appearing tUat peti-

'**)ioneris'legally in prison, he-miistb^enlar|pd.

jp. ' T. -Brooks, foF> petitioner.
•

i>
.

:^l

i >

r

COURT OF QUEEN'S BENCH, 1873

, \ ."<, (CHOWN SIDE.) «

UHICOUTIJH, l3iH FEBftUABY, 18731

" Coram TascheKIsau. H. E.,fJ. ^

.

'BeginA vs. Jo«^/« |v«m&%..

\

1\ i

.

'
1

<

'1

.

Held :-Q?htVap9ii the floding of "

ith^Crownhu the right^,
1 Coroner's Jury tgdiist hi

by^tbe JBrand Jury, on tn indict

priMwr,arraigned and tried u

lo-ifaiff case jtjlie Coroner's J ary ban round a^(

die prifir>nftr(^ midwife. • At the auba«iqnen7term of tha

iry liad fbund a^erdiot of man

.-"

.....W,

'•'^
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COURT pF QUEEN^ BENCH, IS73.^. ..JW

Bench, tlie Crown Bubmittod an indiotmekt to the Grand Jury against the
•isoner, but "no biH" wan returned. The Crown proHc^jutor immediately
iifved " ihat Ike pri$oner be arraigned on thefilling of the Gtroner'a inqiteit"
^vThe Counsel for prisoner opposed the application: it wasli most extraor-

"}?,JPC*^*^<^'"P on t''* Pnrt of tlie Crown. There ia no doubt that, at first,'

^wS?r. could be arraigned on the finding of the Coroner's Jury, but now,
pb the Crown had elected the mpdo of submitting an indictment to the Grand

1!Sl"^"
^•''<'*' t''*" had been a "no 'bill," it would bo ill^to allow. the

>]^»cution to return to the Coroner's inquisition, and proceed u^n its finding.
j.|Jj|!ei\ CURIAM :—That the application is a novel one, oanno/be denied. That
t»- practice ofojif Criminal Courts does not show a single case where such ai^

jfcapplicntion has-becn grafted, is probably true. But it must, at the same timej

\fc'^
"^'"**'**'' *'*''* ""''*'''*®°"" be cited; where such an applicntion has been

V.^fbfuscd. It has never been asked for: that is why it has not been granted-
Kow that it is mad'e before me, I have to decide it according to the \m,l^ the
fact that there hrfs, perhaps, not beeiva single decision in the country upon\the

l^s
;Juestion, cannot be invoked with weight against the application. ^her« seeL,
in my opinion, to bo no room for doubt on the question. The authorities I live
icferred to since the present application ^as made, seem to me very conclusive.
All our books repeat that the finding of a Coroner's inquest is equivalent tofthe

„
finding 'Of a Grand Jury. Archbold, Cr. PI., 17th edit., p. 116 ; Fisher's
Digest V. Coroner; 1st Chitty, 156, 1^7, 162. In Reg. vtt^am, 9 Cox,
p. 608, Mr. Justice Blackburn said: " Upon the Coronefs inqiiest, the Jury
have to enquire into the cause of death, and they find it in thb present tense.
Their presentment is equally an accusation as that of a Grand'Jury, upon which
a partynjny be tried." The prisoner's Counsel submitted that, though this
principle of oar Criminal Law could not he denied, yet it had no ipplication
now, in the present case, bscause the prosecution has elected to proceed by indict-
ment. I cannot sec that this alters the ease. In Englind the practice is to
|)roceef at the same time upon the indictment and upon the Ccironer's inqui-
sition. Of course, that is, «»f«8r a ^6 bill by the Grand Jury ; but, if the Grand
Jury return a «no bill," as in ,4he present case, the Crown is at liberty to have
the prisoner trk-d upon the finding of fho Coroners Jury. And this is exactly
the case now before me. CmfreviHe, Lex Coronatoria, p. 314, after having
said that the Coroner's verdict subjects the delinquent to a further prosecution

.. •
and th^ the trial i^ generally at the same time upon the finding of the Grand
Jury, aria the findingof;the C^oner58i||toA, adds: " ITnleta the Grand Juru
en^rse <W UU n^f^^^^ v>hW^'^he delinquent, wiihoutanew
t«rf,c/m«i/^<. /^^U« pUrsaiio^Uo ^^„gle charge found in the
Coroner i inqji^KSff

"^ >i '^ '

• jsL \
,'.."

f
' \ •

The ease of ||kj>a, Maynflrt, ^u

Jl

R«(lna
va.

Tremblaf.

& Ryan's ci^, p. U^f^is Exactly in
point. There, a Cironer's Jury had returned a* fiJfng of'im/d«*''%ft. •

an indictment, the Gratid Jui^ found a "no bill."- The prisSJr'was then
arraigip and tried upon the Coroner's inquest, and found guill^, and upon a«.^^
reserved case/ Ahe full bench (Lebfanc, J., d iss."^ |faint,qnn^^ ^n,4j,^-'^aj_

i**

S^.

no one, during the wholQ case, raised the least doubt t)ĵ^e K^la^t^pf the
. M.

^^^
- ^
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,prooeedlDg», quoad the question rofwd hvo, Th« c^o wu< reaomd upon another
mat. Moreover, if the priwfter, a^^aiDBt whom a verdict has been found on the
Coroners inquest, and'ogninit whom the Grand Jury have found a true bill is
arraigned and tried upon one only and acquitted, he may afterward, bo arraigned
and pat to his trial upon the other ; in whicJh case he may, of course, effectually
^mautre/ok a^^uil. See Archbold, Cr. PI., p. 116, ITthedit, and the autho-
rities there given.- Surely, if a verdict of acquittal by thej'etty Jury^after trial,
irncx; hindrance toa prosecution upon the. finding of the Coroner'a inquest, it
cannot be roaintuined that the finding of a " no bill" by a Grand Jury should
have more important consequonccH. The prisoner must bo^bjftught to the bay
and arraiglied in the usunl manner. If the Coroner's inquisition is dcfectivi,.
the defence^will have aniploJmeanB to" take advantage of it.

fj^. CVm/i, for the Crownli _ ^ :-;
.. ; :' Vw i

-i4. //urfon,. for the prisoner, " ,'^ \-

SUPERIOR COURT, 1874.'^^
, '

QUEHEC, 7th FEBRUARI', 1874. " .» -
^'•

Coi^m Stuabt, J."
"'

' "

'

-No. 860.

^
./oseph A. Langloitya. Ehiar Vtneent. *

; ?,

Jpe«:.-<Jne'nal autrP<me lauleur ou lo. rppr^i.en'iai.t, Mg.ux de I'auteur ne pouTentae^Wvalllr do.dUposUlone do la lol concernant la proprl<<t6 litt^ratre. . ' °

^^»2TT^^,T "r'SMntant. U-gOxx n'ofltm ^'action pour reoourrer ia p#n.Ht« eo»ertu dc cetu? loj, i moln. qu'll n'alt enregLtrt eon ceurn.. atant d'en avoir mi. on circula-tion one ou plutleurt «dltloni do cetto ourrage.
"«-"».reui»

.«?„T. 'f.f
""? ^'*l?''*»'"« •'« Q"**^^ "'•Mnt m enregl«tr< qu'4 sa treiiiime MHIon, e.enregUtrcmnt ne poutalt oon»r« aucun droit » cdnl qui en avalt alor. la proprl&U- o^.

-
«e pr«j^ndait le repr<<Mntaat d« I'auteur. -^

*^
*»

'^ "
Que ni le demandeur ni ton yendeur nYtait lautonr ni le ropr««entant de I'anteW du dit

OBvrageintitnl* Grand Cat^obi«mtdeQu<tbcc. . , \
"»"""^°»»«

Que 1« Grand CaWcbUme do Qq^bM, an moment de aoit \mvnMm,tt de sa pnbllcation.
,,

,

par le difendenr «talt proprWt* ptfblique. ? * pnniicayon.

1
P«E Curiam :-The plaintiff alleges himself to have the oop/right of a book

erf ed Le Grand Cat^Schisme de Quebec, and complains that the defencfant in
vidation of hi8 rights has printed and offered for saje'the said book, whereby U
hatWnoorred penalties to the amoi^nt of IBOOO, whereof he pmys a oondem-l
natijjn of one half foj; t>e Crown and the other half for himself and forthel
forfeiture in his favor of any copies of the book fpund in the possession gf the

\
-dfiifendant. Thl^ present qui tam action is based upon the Cocyright Act 31 \

Vie.,ohv64, sec. 10. „ ^
'

'

'
' "^

i*;
To tbiB^liM the di^endant pleads in substanjie tbuf-We book referred, to i»^'

• public book a>pc5ved of by all the bishops met in Council at Quebec, in 1853. "

That the Ar«hbi8h($^<Quebec never was proprietor of it por lu author iior f
the legal repreaeigtotivetn^authof, but that the, book was toade ibr the beneUt
of the wbule province ibd haslgone through twelve eaitions by diftrentpersoBS,"

"

%

\
^

\

"
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'SUPERIOR COURSr. wC
aon. 0/ whon. w.r* enTelU^ »P% tl,e,.Cppjrigbt Act, that th. eniolment of It

X'rrJT" ''"*** '•""'^ "***'»»«•?•"»«"• •

."»»'»

b«hop ot Quebec on the I2»h M./, 1873. Soon .ftorthh, ..lo on the ll cV

h/.T.r'"'".''"'
PW°«ff --Rutered Lo Grand Cau5chi.a.o d. QH „ fhe were the author or the legaKrepre^-niitiye of the .uthor.^ thoTnahioI

wherheritwLlt
-^^^^^^^^^^ minting it. Bebg „J.ed

lil^f i! T ~°'«'l"""«« «f thi. fact that ho procured a wle of it tohimaelf, bo an.w«red, " not exactly, it^aa to register it."
The oateebUln in question waa coaiposed' by the Mjcond WJ.i,a« «#• n v

Monscignearde8t.Valier,;bo«t«.yri700,an*L7y^itif„^^^^^^^
printed and .old from time to time since, one of then, b^idelll Z^^^^th.s..^o ed...on of which the plaintiff h,d inforn.atrL before hTpuchlithe book, and^bicb he complains waa printed to hia prejudice

.^e^^i^il''". "V' "^'''^ '"'^'''' '' '»;-o»etimea difficult to ^.aeflne>H«,^r^.^whore theexclu.ivo^ightsofthe author endand tho«,of thepubhc comn,ence,TJat- the present eaae -is not one of any nilT s!t„?

rrhiTth"' T" "' "''^" ''' ^'-^«" ^' ^'^ "utShaa'tr:right to the exclusive ftjjoyment of them an" «f .n^ «!.— • «

' thmf »n,?n nP • ^"^
"uojeoi- IJIJ for the encouragenieiU of learning andthat men of goniua and science may reap the well merited fruib. of ' iwTlJu

..authors and their legal representatives by observing tWWmXcfof^^^^^^ -

"

.
.

nght A^ are secured f6r a limited time in the o^lZlrSoeZhm .?^' ^
'

. .0^ works. Whether after a voluntary publication of IS autho.^«^- I ? f^"''

'

.lforbyhi.authoritythe.uthorhas^aL.„d;^^^^^^^^^^^

«> fie to gire h^m a right to confine every" -ubsequentpubLron t^hS2
.ore than a «entSy^Zt^L:^^'^^^T T

• ^s^te^rt^st^s—
it IS fitting to bate the laqirui^a of the ]*» i»wL. «_ .

•ttbject (31,yic„ ch..54, sec 304)
" '^" ''''"' ^"^""S *^/

"-4ny/><5twrt'#hoi8 the att/Wof anvboftlr A« «„J n. i ,

taacMs
rt.

^

€

r''W~

' 1



"''

162 BUPERIOR. COURT. 1874
iim———( I mihiIb

Ijailoif
VI.

Vlnwnt.

than ODo penon, b« ititt living tad riMtdiog in Ciniida Or In Or«it BriUin or

Ireland, or being diad hnii left « u-ulow or a child or children li^iri^^, tbo Hnmo

ezoiuaivo right Bhall be continiywl Ukmikmiiim, or if doud, then to Nuob widow
•od child or children (bh (la>«P|HHHpi|orurther t'ttnebf Toiirtocnyearii.''

Th« <|a«llM!ion« that prei^|ltfPH||p||(P', whitt ure the ti;;litii of th<i plaintiff

to theHO pruviMons? ic*^ * #
/Ih he th« outhor ? «^^

Iiihc thulogul rcprvMiitotivo orthc author?

If the one or the X(thor^ is he Mill In time A toko odvantngo of the law ?

Does he come witluo the purviuw and Ncope of t^yMMtt^Vct ?~*
•il^lraiqr^lKfrwffti

/

The author ofaho book, died more thnn «*!lamOr^IgfVvmtth«|%e loft Jiny

Icgsl roprc8ont|itiv« in .Canada, ia not ulKycd or i4hewt|^. It does not appear that

the author evet, ,|jubli8l»cd it for li^iT^nlncufit, nor thot he <lld not intend to '

make it opcn^ypcruiitting the p(|A»lication. jL'on»idering the natar6of the work*-*,

and the Mour<ilfphei)cv it vniunat(KJ,Jt being a summary of religious doetriao

oompiltdW^tWlj^eaJ of the church in tlii« country obvjou»ly for the comfort

and use o|M» ffoclynit is to bo presumed that it was intended for the widest and
most unfe1ttt»cjjki/6ulution, and with no eye {o private advantage. The voluntary

publication of this ^Jook'by the author or wTthMiis conncnt would Buiko it cdmnion

. property, «ubject to th*||Prce use of tho community, und rcun hardly doubt that

if the author Were alivo at thi» day, when his book lyp been in public uae for 170
years ond ^pwur(K he fffuld liot ncqujro an exclu»ife right \o print and publial^fc

it by th(Mncro formality of rogistoring its title in tho manner prescribed by thl^f
Copyright Act thougjtii tho'author. Such rogiuJraticm to scoufe any rights mu>t
Ipreec^P tt^ljpublicution j^ the werk^ it is inopcrulivo .after it has been thrown
open to the Vablic*by iu |i»bUo;t|ioi^ l{ tho author could hot, can his lognl

'^ rcprcscotatives ? But is the pluintj^,in any sense tho IcgAl representative of
* Monseigneur de St Vulier? This i»-ht* allegqiUr »hown ;„ho bought the right of

publishing tho work for ten yews fr^jm tl#»Ar^bi»hop of- Qijdl^eb. Thte defen-

dant does not contest this sulc, hut 1)0 says Mii»| that conTbir« "pon him no

exclusive rights'and does' not jifc^rt'tftA) so OdM fa?e. It Is admitted that

_ the Archbishop of Qacbeo if H^lDie iiuthorl'apd Re is not shewn to bo the legal

representative of the author,- ^i fpllow«t that ncitl^r th* plaintiff noiihis v^or
^ ali% clothed with tho <sharapterJp^^l ir«p^^nt|tivo8 of ^laueigneur de

St Valier,Vifid therefore it f5jlowf|||^ irrewstifci^^al oonsequffice, thilfltho

' enrfegi»tratioh by the plaintiSff^npt being ^e*iMtW thoVa^the* nor of 'hiai^al 7

^
I«pre«ii^tivcB,-foif^all practical and j|^'purposes 'yi^^i^nt^yiifotihh^ fii^f'

malhy innp way^ustitied'liyt^e C-opyright >^m|^ \, I
'

" '

I4
I<400kin|<.at the.«i»e teobnioal|y^-^ojhe fiij^Htilg| the defendant under the

'

f. la§h of thS^^wtn^ka"? Thi8^av|^ impoB^PpnttH||i upbai anif ot1krj>fr»ttn,

^/<gyv the l^gSding qV. (he title, pf^ny bodl^ wl»o priats^ publi^es, ' or im^
°

P^'wPfc- *'»8¥'"Uto4fcy thtpUintiffW^ that .the defendant printed

r^*^**f^^<^ question. Jtefore it wias rcporded/coniwqueHtly wh«n he lawfully

"'-eoulllf do 80 eince' there ^fis no legal" impedim«ot in hfe way, and when he
acquired a.4€gul title, to every copy, he so priated. If what the defendant dip
i«a» l^al, w.hen doae it could not become

m

^

illegal by an get of the plaintiff a^h-

•46*^
«.r
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—-________:. '

' ' *••

Sl^H^'hr; ^'"""'f
»» -bTTting^^ principle to hold th.t the doftnd.ntcould be littble to • peo.lty for doing wh.t no Uw forbad him to do tudZtT

cop... he «> legally printed .hould be forfeited to the pl.ii;. tI which .1
law fcnbid. under heavy penaltie. i. .,.« printing and aal of . JLk to k!
preJMd.ce of the author. The defendant hu. done nothing in violatL^anli•W. A, printing before the recording i. .uppo«,d to ca^V^" ! ^ZTt
'::^::^'^^\^^' ^ r^or^m,. m preten.?n irLr^v'^^t .nJ

ThcreVem to be j»ublit conaidlNtiona dcaorfIng of crave conrfder..ln„w y a bo<\of the nature of the one I. queation -houMlTMIrL^d™ ^U.e tenure^nd f„.nchiae of private property. Such a book cI inM ^"1^

d,« .„e of^he Roman Catholic Church, and if once theCcluaivo rrh^^rubh.h Hnrrfa catcchian. i. confi-rrcd vpon an individual, he c«" e. to life tej

01 nil the tourtH of tha Dominion to protect him in it and tn «..„J.i. -
.nv^io^of Huch monopoly. I doubt whelr the B^a^opaof he'v ior^ocl!;

1 tre^aSrr 7""J" ^^'^^ ^^ '^^^ "P- »»»« interpretatl^upon the «»«tute% the plaintiff „ q„ito conalstent with their rights. I couldbe brough with difficulty to the concluaion that the church tSroughouHie

ttql^ht^^^^^^^^^
^" the matter, yet if he has an^/ght. at.

J

«hatflnff'ttirfi?"*?u" '^ ^''^ caae lam forced to the concluaion

of LfoiJlt^ I, . n x"u!*'"'

""'• *''° ''«"* representative of the author

trlMFtJ^^"^'^^' '"'^ '^'•'•*'"'»* *''^'«^°" invest himself with

SLrSn h rWfr P""*'"8 '"^ vending this book throughout the

cZnt A^ tM/""^""'^ ''^ •"'•°"'"« *^« *•»»« of the book ttnder theCopyright Act.. Th^he ^id Catechism hSs been for . century and «.re!^uartorsm pul,Iic use. and is no longer suscepUble of being made privlte

^natj^tT;r ,^'* ^-
'''^"''^ '^'''^y "« ''"'"'' «P<«»d W-n-elf to no

^^t^S:!!"' ^"^"^'^ '«-^- ^^« ^^'^"^^ Weasive S
•'

ifc
Action dismissed.

Jf. CAoutnard, for plaintiff, %
C. 71 /8fM2or, for defendant. * ' /.

VbMtai,

.«r
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tm t COURT OP QUEENS BENCir. 1874.

COUHT OF QUBlJIN'a BENSU, 1874.

JUNRj UT4.

yi

(7^ram D.>sioN, C.J., Monk, J., TAnoiigRiAO, J., IUmsat, J., Sanborn, J,

£i purta Ca«l JoQANtiN, And loHN Nuiioin„ P«Utioo4ra for » writ of Ualm$
Corput. '

;

BlLDi->l. Th»(M0t. tSSo* UVIo(.,«»p, im, ilOMnntmiMlliy orllmltaMt. IMwm (onitrfait thaftppll-

oatlon of th> Aot, In rnlatlon tii iihlpi In thn i«i*i<rluint ••rfb^a of forxiKn i-OiintriM, t<i th»

oSanc* of tlcitrttim only, Imi tira wholn provlaliini of iha KeX spply U> iqch fonilaii raawU,

n fM M I* ««M*l<t«nt with i>il*tl«tf tr«»tlM twtWMril Uratt llrluin Mid fareltfn cmmtrls|i..

I. TliM,ii«ommlinwat u( t«u akilorii nivt»i: »e<mTt.rtloa|>)r rtfndnf (ogn (0 tV''' W(irkl*ba4<

_;/ • ___ ;
_s___ _ LiJjS--^ ^.. .-™: :.. .:___.^ __;-„.:_.. l....__,L.

Tho prisonerfl Carl JoKanmn aii(} John Nordio wcr« oonviotod fbr thiit thny

wcro soamen lo^nUy bound and ongagod,tM iwrvu aa auoh on board of a eortain

foreign morohant vojaoI aalloi tho Aijaihe, whilo auoh ?oMol wa« lying in the

port and harbour of Quoboc ; and that they did on the lut June aolawruUyi

and wilfully refuoe to obey a lawful coiuiiiitnd, to wit, to go to tholr work on

board tho said ahip.

^ Tho potitiononi under this oonriotion wore odmmittod to jail fof two wooka.

They now potitioned for a writ of Hubecu Corpu$ in order to obtain their

diHoharge, a* there wa«i no auoh offence as that of which thoy had been oonvioted.

By the 13 and 14 Vict., cap. 25, sec. 1, all tho acta which by 47 Ooo. Ill,

cip. 9, were created offenoea when committed by seamen " in the merchant ser*

vice," wore made offences when done by seamea engaged to serve on board

foreign morohant vessels. These provisions wore transferred into the' Oonso-

lidatod Statutes of Lower Ouaada, and 47 Qeo. III. Oiud 13 and 14 Vict, were

enumerated in schedule A of 0. S. L. C. Those Statutes wci*e therefore repealed,
.

aad by an Aot, passed in 1873, 36 Viet., cap. 129, soot. 5, of the Parliament

of Canada, which booame law, by proclamation, on the 27tb i(arob laatf cap.

66 C.S.L.O. was also repealed.
'

•, V, ..

Section 91 of the Aot of 1873 is in these terms :-^" Wbedef«r any fleftmao

who has been lawfully engaged or bound to any ship registered in ieither of tho;^

said Provinces, and has duly signed an agreement as rec(uirod by this Ao^, or

any apprentice who has ezecattsd indentur^a to the sea service in.either of the •

said provinces, commits any of the following offences, he shall be liable (o

be punished summarily, as follows, (that is to say) :

(4) *' For wilful disobedience to any lawful command, he shall be liable to

imprisonment for any period not less than two weeks and not exceeding four ,

weeks, with or without hard labour, and also at the disttretion of the Court, to

forfeit oa$>Cbu wages a sum not exceeding two days' pay."

^ Aod sections 124 and 125, onder the head of * foreign ship?,'" eao^tUt
fbllows:—

^

;..-; ,--";;- -*';^•^. ;-.:•';/: .^''.j^

"124. The foregoing provisions of thiti Act rdlatiag to Uies^
ipunea shall extenid and api^y^to ighipe in the merobant service ofevfiyforeigo

m

/.I /'^
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couBT ^ au^yg bW/mm
„/

country, „„a io .|| p«^„ ,„ ^,,„^ ,uoh^ZJTZ -iL
- / '

.me o,f„d .ad apply ^ .hip, i« the BriZ "
''T.

" *^T '^* «• »^« ^--^ '

00-ntry to present tho .,„« or .ny !.f ^ l
"" ^'^"''^ ""•» '««»^ fo-iK- / H^

,

duly aooroditod ^nK-ulyoot. .„d oiti.^n, otnnTr-'^"'^ f «* **»»•'

tho fi,ro«oi„« pr,,i,i„,.. ir ,H,, r rLulrto d'T'^T'T^"'"^^' > ^^ ^'

•pprentic«, .h.ll extend .„d .pply U^,^"u\^ •^"T"" «r^^«" «<> r '^

Mino MtoDd «nd apply to nhip. in th« Hrh;l ^
.

"'""" "^'*«'" •• th«
po«o„.^ia rei.tio:^to\«irj::t

"r^^^^^^^^^^^

V lodl I^PprenUooV to .hip. i„ the mercU t J 1^^^^^^^^
to; do.w««^ of .,.„«„

w aithou^hiootion ;i;.re:r.^Je : o';?'"'' f ''- ^"'^"-
rally ongi^od, to di«,bcy . |.wfui commrnd ,K

^^™°«/«' * r"'" '*»-

J .nd not to tho. e4loyod on f:~tl'' '^J^^'
toUritUh^.,..

to .how that thi. olauw of Sect. 91 did aot7n^^'. T ^^'^ "^ "^"^ "P«»
not a caw of dewrtioo. Upon thl. no^n^ .?Y '" P'"""*' °'"«' ''^^^ «'«

-ttho.rg«.nont.thecouHSfe^^^^^ P-«ted
for the petitions. It i. true th«t

,y,'^. wme oonolu«on at the c^un.,1

124 .nd 125. Bat the w 7 ntl^^7" ''"''. '""''«"'*^ '» -"-'
.ppUea the protl«on, of the whole Ac! T P T'''"' " ^''''= •*>»• 124
de^r^ion la .eot. 125 ha. been «ado fo the'S:"''"

'"'" "' *'' "*"•"«•' o*"

reMer extent all right, whiok thenar/
.^"^^^ •«<'"ring tea

:
Section i24.ppuei*:;S; :s":i:f'" r'''''"''"""^^'"^*"^^

rjh««.»^t. m.ppliea,re«cr^\:^
j^ ^'^S^-

ccmtained in «H,tio.. ,26' x
de^rtion eo ooa,al., viee^on.ul,' to :„'det ."nVt^/ T' '" ***- '>'

VStatute. Taking thi, ,iew of the c^Tthl^^ ""^'' ""^ '"?«'••*» ^

doners were «>„.i„tod come, .^.TJt-S^ ''' ^'^'
therefore, .h^tild not i««.o on tJiat ground^jMnnJ r^^''*'^

^'^^"•'
pound., and upon hauling the coS^tOT^d "^

• ? 't"*^"
«*'"'"^

Ti,., the .two M.men are convicted for nn.T-^^^'P'^'** *'^?'"^ alleged.

* lawful «.n.n.«d. It-^lt fX ntlfi/^^^^^^^^
^or di^^jSig ^

^

•wmap
:
ho ^bot be oonWoted for ««IT !u T *" *° <'f«^«'g«>en to one

kw CoMMl ifthev M^ .Lk- !^ theaigutoent, and the Court will

v.. Vi.

.«>r

#•
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Johuien
and

^Tascosreau, J.':—L«t Rcqu<<nuitapreteincl«atqud la otfavibtion pronon^^cr

Mordliirfor a ooDtrc eux est ill^irale «t au' iU (loiven^ Otre UWrtfs.
irrlt of lUbiiif ,, ,, < • . • i n .1 / ,. . 1 . . »-

Corpw.. 1 <=>
. lis discnt qtte U 101 en rorta do |aqa«tle iM ont cto oondamn^s d9 jaatino

'
rien de aombtable

i
elle rappollo ekprQBsiSment «u coatrairo la seale lof .en verta

de laqueUo iitLpoavaicnt Otro ooDVainous, ot ^otto Icn bo troave dxprimdo ea U
scotioQ 4 da oh. 56 des 8i U. B. 0.-»Ea offtt U ^t coastaot quo \A lot noayoUc,

,

3G Viotorjia, oh. 1^9, aootion 5, rappolb non Bculomcnt la scctiok '^^lu ch. 50

deaS. 11. B. ,C., maia loehiipUroentior.
'

^
^/.

' 2^', Lios'lloqii^antii prtfiendent que la 36 Vict., oh. 129, tout en ra|tpe'

Innt ]e oh', \&G d«»S: R. B> Q> nb fuitauoune dispositioh ppur er^or ct ptttiiiT
'~

•

«. I'ofi^sicC'dolAt ila QOt <!td convaincuB. - - " "Ik

., n y a crrcur dans ^e9 pn'tiTitions des Ucqudrarits, quolque do prime jnbortT^s

^ , cllcs puisuent pnVaitre tt^s pluuslbleM. Ko offet on jpQffrnnt &ux woctionS'liJt ct ^^

' 12arau ch. 36 Vlct., oh. '129, on trouv'equc cot acto est di5!si;j;n»S ^tou3lo nom soul *"

" de''*«e/e conremanl t'eng't^^ti^nt den nuttelots" (shippinp; ofseaihon). On voit _ *,

parla ciaus(;,'121 quo Ics dispositions de cc dernier aote relatives h rcng0gemeQt '

'

» " dtiS juatel.ot9''s'appliquqr(Hit ausY^isi^^u^^ ^ '« marine .warohiiijdc depute ^vlvh-

, sauce ^cti-iniljio re j ct d toute*) pcrM)mic3 eoncetnafjt cc3 vaisacaux de la niOtue •

A ' ^fiiaaiore qti'uui v^irtsoaux dand la marlntf timrchtwido ati^lal»i-, ctr par la, s^cljun

"- ito, iU^t/declar^ (|ae lea dispositions de oc inline aotc ri'latives 'ik la cl^s&rtion,

B'uppUqucront aux v^iasuaui-ot marins "utrangors' de I4- mOmo mini^re q^u'ailtc
*

. , Tui&sai!>ux ct nturinii anslain. • - ^.

D^ prime abord l^'emploi du mot d^s^rtion nc scmbldrdit ooinport^r quo I'feMo

~7~ d'unc,Offence '.4o durfcrtiou propreiaont dit«;; mais.si Vo^ reffcro au ch. 50 "diS

•

'
statute' R. B. <^'.,,on a I'exjpU^ation do I'itli^et de i'lluenuon da IiOgi«Uture en

'

'

{ktsan^ usa|o^ cie cc iQOt giiaerique duscrtioD. Cet acto a pour seul titre ^lui

„ ^
'" din^-fc coH'^crjMiit la diiirlinn dun nuitclotg^" et cependant ii ipoiuprend ^t ron-

V _ (brine un grand nomlirc d'oSencos min^sars qu^ toutes dokeafc dcriver d'Unc

,,
, . origiae copiuiunc-wBftoir la dek'rtioD, cl entro autrqjt, d'avoir enlc!^^ se<t.httrde*t et

'«ffe|s, ou 6cax d'un autre ii»atelot, ou dttv^oapitjine, ou do Cr'i^rc absento s^ns pei;->

misbion,) QU" du reFnsor de fairc^suu devoir. J'eu coifclus que la Legislature

regarde oommfj^ d^settion toutes' les offencj^^ goamentibandcs et entre autrea celle
'

de refuser de ftdti^son devoir, et qu'en faisant u'sago du mot d<$aertioi} dans ^tte
"

*>. section 125, on voukkit y ^ompr^ndre' toutcs les offcnees que je vieus do signder,^ et cntre autres Velio du^fua.do-s*acquittbr ^e JeuA deToi^ en travalllant a bord i

' .« . du dit navire. Lc refqs de travailler abotd miivitnt I'o&Itkationr' qao le diatelofc

a contracts est une ddsertioo,'une i-dpadiatioa'formelle'<ie'son ehgiigetaient; unc .~

• ' absence plusQU moins longuti et plus ou moina. ^d^i^remeiit -puaiojleaivant le$ eit-k
>'^

/ Constances qui caracteriscnt eette dqaertioQ nul dans tftn^das p'ou( ^tre com^}d|c

\ ' . par la,faite de I'acctasd et dans urtl autre .u'Ctre'qn'ano' a^Aaii^e as{^>j09P|b

J, acGompagnde d'un refus positif de t^ livrer aa travail requis parsaa^engt^nieakf

«. ''Les con8*^quences^ui resaltcraient'^d'une interpf^tatioii diiferente de t'act^en

question seraMgriifa|n)n»i0erieuses^ et comprometteraient non seul^ment I'intdi^t,;

da cojumerci^e»^nl«steraipnt nos relatrons aveo lea paigfaaoos etfangdr<)s, nitivs

seraient;io naturcra faire proire a un oubli bien Regrettable dq la-p^rt^ n^Uj^-" - :

"^

isid^rationaoie pet^Wt ^pas .itotivier ootre 'd^iiision ia il'llteurs,

/<?''*

K*

/0.

%
^(1"^^:

*'.

'^ :'-].'. V ..:

'>.
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nonce!' uoaosol oan be wila'lned.
'

V
trDtc»%„ op ihe ,»(,, ,

I«ol)al,lji,ttae,e,«,„g tratiBs.with «oiil» tLim wior/ rT»^t if '

Johanseh's or l,n*fc «. T^ -"?«•«» «u« orj.Y8rain lor Musing to go to

i^fTtfraL^me co^natioi is th^ the offeatoe.
^' • /^ ^'^

.

^.^-^•^*^^T;,;/ ^^^ --.•^"A..^^- -v..;
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JobMMn
•nd

NordiD, fat t
ynit of HiIBmu
^Corpui.

\,

y

•V

-/%:

The writ must isBue. ' 1^-

Sanborn, J. :—I quite concur with the reaaons of the Chief Justice. I

would onlj^ add that it is a maxim io the tnterpretatioD of statute? that we-

should endeavour to give effect to the statute, unless there is something irldonais-

tent in it which prevents it from being carried out. In sect. 124 it is clearIjr stated

l^at the penalties for offences are incurred by foreigners in our courts in the

same way as by British seamen. The difficulty that arises is this : section 125

seems to come under that maxiifa, that specially mentioning on4 necessarily

exQludes the rest: that one offence being mentioned, all other cases are

excluded. But keeping in view the object of the^atute, then referring back

to the former statutes, the difficulty disappears. The regulation with regard to

the shipping of sea^)en was one of the principal things for which the law was

enwsted^ and that obj«fot would be defeated if we failed to-give effect to the Act

in such cases^as this. I think, therefore, it isa Adr interpretation of the Aot>

to say that. sect. 125 was not an exception to the whole Act but a moditiud,

exception to sect.' 124. I therefore think that 4he pretensions of the prisoners

counsel are unfounded.
"'''

»
Monk, J. :—I hav€^';<only' to express my entire concurrence in the judgment

given b^ the Court upon the first point, upon the question of the joint and

several condemnation we give no opinion at present. ,

The Attorney General remarked that he appeared in the case in the public

interest Only. He was not concerned as to any defect in the commitmeot ; that

was a matter of private litigation between the,paptain and the sailors.

The writ was ordered to issue, and. later in the day the following judgment

was rendered:

—

;

" It is ordered by Ihe Court now here that (he within writ of Habeas Corput

and the returfi thereto be filed ; ,9nd it appearing by the warrant of commitment,

a copy of whicli duly certified., is produced and annexed hereto, bath issue4

ill^galfy against the ti(t> petitioners for the alleged offence of baVing disobeyed a

lawful order to go to their wor'k, while under the statute the conviction,

and warrant of commitmeni could only have been separate against each of them

for having refused to obey a lawful prder to go to his work, do order that the said

warrant of commitment be quaked and the said Carl .Johansen and John.

Nordin.be discharged from custody." s^ \

^ Comtnitoient' duasbed.

JIfr. Z>u7(&ar, foit the petitioners. *.

Mr. Atty. Genl. Irvine, and Mr. R. Alleyn, Q.C, for the Magisirjite.
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COURT bP QUEBN)tS

COURT OF QUEENS pile H,/ 1873

. . MONTREAtc 17th aEPTEMBfe/sTS.
Conm Duval, C.J., DhummoJd, Badoley

Jf,

1873. 169

and TASonimEAUi Jj.

'endiint in Court below,

Ahi>bli,antj
•

-.•:
V y

I^lainUff' in Court below,

"Tnu?'^',;" ""T! '"' *"'"""'".+
"'f " ^'"^'' Whereof piMir,""!":, .„..

^^. 11.0 cttrrlttg., o« tl..,,K«oJ, in .luertion to Toronto, whon. I). Itv^l. ». p,irt n. theamount of occup froight on bolng" notifl^d of the arrlTal of the good. »t Montreal and H
^dthon

.
the fn, «ht being „x»ct.„. fron, hl,„. j,*thon fonv»rtea the e^. 'u, fl. .tT^ntJ• »"d«"'»<"J''e"Hyl>ocamt> Insolvent, without payifig the freight/

,*'"""
-"^ "•" *'"°V''

-. KK«-n:-Tli8t B. »a« not liiibU! to the plaintiff for tlio nniwld freight.
' ...

"

/: SpcciaUcclaration for frcighf, for fcarriage of goods from LiveA)TOl to Monu
iftol, with allegation of their rccepUon there by dcfcndant'rf agent.

The defendant pleaded :
° 'V

, - Ist. Genei4 and special denial of the allegatioijs of the declaration
2nd. Spcoiairy, that the fisli-plates in question were delivered to one James

H.flenderspn a common carrier at Montreal, whether upon credit qp not beinR
imknowrsid defendant; but ifupon Credit, solely upon the sup^K^ed cr"edit7f
said Henderson. !ia the then endorsee and holder of the bill of lading set forthm plamtiflF's declaration ;^hat the defondapt had contracted with iSnderson as
a «~° <»"'^ for the earriagp of ceitaiii goods of whioh„thete formed w part
W^oritteiJt«^Toronto^.|hat, ^n the arrival. p^ttSfe^^. at. MoniJeal''
Henderson notified the defendant aiid requested B.^^toVorwardlhrtai thfi 'amount
of freight in que8ti(jn upon the said goods, which defendant Id. togeth* with
jU the other charges and expenses incurred up to the d61ive^ of the eools

• to Henderson; that plaintiff always treated Henderson as his debtor afd bide^
.
out the account^fpr the freiglit against him. and made-noAand uLn |a
defendant tUrlfter Henderson's death, when his e^^te was^#scoverr to be

'

iM^nt. That^nor U, the deliv^^ of the ^ood|. B.had Lorse^the mof ladling to the Bank of MontreaL.for value. v**4^ #. '

iadS,!^^'
^'"" '''"' "'""

'"^'i
'^^" psrti^a^^^roof fyi^ the following

^

f-
', ^ let

,.(. .
M̂

I*'
'

..*-

N »

1

I r
ll h

V

m 1

1

i<
;^

<«£ iHi^l

1 ;l

T,;,

th. -A i^'^fi*' '^V""^
^"""'^ the times mentioned in plaintiff 'sdedaiatioD

the sai^ plaintiff was the fifasterof the ship or vessel, t\^ Oceola

.

2na Thioft^elevenhundredind twenty buadleS of fish-platesVntionddm the said^^plamtiff s declaration, were carried by the said pl^antiff in the baid•VMs^cee^cj, fromXiverpool tojMontr^tl, under the bill of ladihg,. plaintiff^

'

^exTiillt n\iBibei' one* -"
*

• •
' ^ , ^V *f'""'"° s

,«!-^*.^^°^°"* *=98e of Fletohet v». 5ickford,'s. CM." No' 2^87 wa/on^« io.k xt
* "

.,'»;

* i

X ? /.••.. t
"." :. -
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'
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'

xa.o.mkttti 8ra. That the fVcight thereoo was the pum of two hundred and seventy-
Wm. Kerr, five dollars and niifo cents. ' -

4th, That Hw sa^l fish-plates were delivered at the said city of Montreal,
by the plaintiff, to (he said James Ilonaerson, ort the production and delivery, to
the said plaintiff, by James Henderson, of the bill of lading, plaintiff's exhibit

. / .
number one, duly endorsed by the said defendant. «

^«*rv, 5th, T^at the signatures to the contract, defendant's exhibit number one, are

'

* '^. the signatures of James II. Ilendersin, referred to in iefondautfs pleas, and of
. J hfti, the said defendant, and the said contract was written and signed by the
* ^J.'CPII^'^^ **""** t'l® 'J^y the. said contract bears date.

~

..; f^h'"' That the defendant flul^|!equently received from the said James n. IBn-
* •^ewOB. o'tTdronto, the eleve"n'\ hundred bundles of fish-plates, 80? carried fOk

. /r«^el^ by the plaintiff, id tK(|lfcaid vessel Occota,"

h^'""
' '^th.^Thatdfefendant's exhibit nui^r two was sent by the said James

H. HendetBOtf/Q.the defendant, about the day it bears date; and that the
.. eleVen hundred' and twenty bundles, packages, theceiu mentioned, are the fish-

,
plates referred to in the pfeadings in this,cause; aod the charges in the said
exhibit meo%nc!d»-include the s»id two hundred and seventy-five dollars and
nine cents, freighl;,h«y'»ble for the carriag»/of saidfiaft-plateS, from Liverpool to ,

^^ Mdnfreal, on boatd the saicl vessel Occo?^. ^^ *'

. Stlv. Th^ ou.oi^'toR the fourteenth day of October,* IST.!, the defendant
endorsed and deHvereiji to the Bank of Montreal (to secure to said Bank 9ertaii

7—tT— advauces of money to him made) the bitf oflading, plaintiff's exhibit nuinbe/ '''^rJ>
pD9,in this cause fyled. ' .^ ;

•'

'

-^
' 9th.rThal thereupon said Bank transmitted said bill ol^ ladin^^Ja^

. y^Henderwn, of Montreal, carrier, me/itlotfiBd in.tjbe pleadings i1l**his oaM< with
*instruotfo|»s to draw upon said Bank for the apouAt of freight arfd charges due

^

on the^oods mentioned in said bill'df lading^/ '^
*

v .,

lOt^ That thereupon said Henderson drew' theJsheque, defendant's.exhibit

. number three, filed in^is cause,, and ha(* i^e-toine cashed by the said Banl^,
whQ oMrged the afaouiit thereof to accounl'oj^ said defendant, who ihereupon
Bettled<for and paid the same, to 8aid*pan^;''*f,

. The exhibits referr^ to iy these adWvsipJSi rtjn as folio*

^Plaintiff's Exhibit,

ShJpped in good ordelr^nd condition, by Prank-Pearce & Co., inandupoothe
good /Shtp or y^sel called the Oceola, whereof —^is Master,foftW^
present voyage, now lying in the Port^)f Liverpool and bound fbr Montreal,
eleven ^ndred and tw^enty bundles Fishplates, being iaarked and numberfed
as per mai^in, and are to be delivered inthe like good order and condition at Jhe
dbresaid Port of Mti^al; alj an4,every the danger* and accidents of-tfce se^
and navigation 0^ Whatsoever nature or khid excepted, unto E. 0. Bickf&iff^ >
Esq., or to his assigns, he or thgy paying Preigbt for the said, goods at' the
.rate of-r—as pe> maigin'Xwg. 6i; 10. 2. 7. at at.6., ^§3 16. §. 6 p. c. prihiige

"

ii2. 13. 9., £56. id. 6,) with primage atad iverage 'accasi&med. In/witnes*.

««}

."J..;. •

:-/v:

*
1 <£v

A
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tr!^J":^.^:^^^ ^i^l^.^, alEr^ed tcT „ !• II i . .
" -—""'". luu Willi vessel ^aui afflrmed to—— Rilta nfvA n » w«.v.

./

"Btand void

Dated in I^verpool, this 16th ia^ of Se^leaber, 1871, . f^
.

Weight and oont<jnt8 unktaowD. •
'

* • •- (Signed,) WILLIAM K^R. ' V
:. Defendant's [Exhibit, No. 1. —. '

/ ^-3;Z----^'' --.,

•
Jfi. O. ^lOKFOBD, E«j,,-,Toronto. ---T

waylK^n'nJ tTT.**"
^^7"* '''?^ *'*^'^^™'^*' *^°'yfi'« ''"Pdrod tons rail-way iron at two deilarsiind seventy-five cents ner ton of 22^0 \U. tk •

arrive during balance of present in. This ^te^'itt^^^^
"

s«rance,youtopayharbo;duesl,ofe;
"'S^««5'n8ivo;of Marine In-

. I a^ptm abov^" •
^®'S"'^'^

.

J^S. H. HBNDEBSON.. , .
^^

"
(Signed,) E. 0. BICKFORD. ' '

:

Ml
I'

I

' Defendant's E|^iibit,.N6.'i
/

. sjl!"
•• *

^*w/Ab '%t^ ' *^ ' A - Montreal, October 17th, 1871*
••

,
BANf OF MONTBiSAL,. TordntO. /

^ *iMi,j«#x.

I b/Jg to advise having this day entered at the Custom House foP vou 112ft .'

.
*- ' '

- ./ , , » ~, lam/ «." ,' -^x

iy-
Sirs,-

; f^
Yoiur v§jy ob€idient Serv&nt,'

JAxMES H. HENDERSON.

/ ^: f "•'"^ *^^ ^^8- 6^- 8%., at 9J, equal to.. 275.09
Customs

^"•^..*.^..i.::...f.^„.,,,,
............:.i^.$292M

Com' and am....;^.....
.0.76-

Defendant's Exhibit, No.k • !
^

:

'
'

' '^

' ' i^92.84

^'^tteMahafeersofTheifeak^Montria,^'^*^ .

*.,, " • '^M^aly <Jth>pointofiiB«>rtanoeon »y«t. .^A.nT^\,^T^-'
^if^on, tl^ere«lit^giveiO^^ ^ i

• » i^f How the J!^ * .
^" .% %?09iti5n^ere ooifliotini. ^ '*

^

«i;. Jippe, the %>s.ag«a.t, swore that it was to t^^teS^t,^ thi^tTe

^ ,"

1 1 , 1

•• -SI

?' /-

>1I

i-M,/*.^^- 't'^'
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SA. Oj^Wrttord made oflquiriea aa to B.'b

his clerk, Hworo that the

,^

f^ k

' !i

credit before Rivihfi up the ^rtods; while Houston,
credit mn Riven to Henderson, and that B. wa^

not known to the flhip's p<ioplo at the tiiijo.

The earo iraa first hoard ^foro the Superior Court, when the following judg-
ment was rendoped,—Hitting Hi's Honor Mr. justice lleaudry:— \ '

The Court, having heard the parties by.tlieir couuhoI respectively on the meriik
pf this oajiso, examined tHi proceedings and proof of record, and on the whole,
maturely deliborated

;
oonsiHcring that it is in evidence jthat the said irfaintiff con-

veyed in the ship." Oceola" under his command, the quantity of eleven hundred
and twenty bundles offish iron from Liverpool, to bo delivered in Hio'Portof
Montreal to !!»« defendant or his aHsigns, and th»t the said (^^d..i^on was delf^eretl

Mid Port or City df Montreal to one James H; Henderson, for the said
iU, who had engagjea the said Henderson tj oarry the sfti|t;S%on from

|al to Toronto, the Ircsidcncc of the said deftmaant ; considertiig that said
for the aforesaid cSnveyance of the said, iron from Liverpool to Montreal^

,itl5d to recover the feum of 8275.09, and that the defendant's ploas arc |j|>
idcd.xioth dismiss lh« said pleas, amldothcondiimn the said defendant t^ pal

'*«#'''*'"'*''^ **"' «T o<'«!^75.09 with intetf«8t thereon from the 20th day
'' dSPekuary, 1872, date/of servico «f proces^ln this cause, until poifj^ct payment'
and costs of suit, digtraJtioM thereof is herebygrantcd to Messieiirs Kerr, Lamb« ^

!fnd Carter, attorneys lor said pJaintiflf. .' ,
. /

J^oni Hub judgiuenji the defendant appealed- - .. ' . ^

Iw AppEAr,, -•

itfr. /«a»i !F«//«r«/joo'rt for defendant (appellant): - '

-Bickford was neither liable as a contracting party with the owners of the vessel
nor as the ass.i^nec hf the bill of lading mi recipient of the goods. No privity of
control existed bejween hfm and the ship • he neither shipped the'goods, nor was
h» th^MT owner wheji they #t3re shipped, and he did not receive them.. The attempt
to establish that Honderson was his servant, a^d that Henderson's reception was

• Jbi9 reception failed
;
for, although Henderson "carried tbesi goods from Montreal to

Toronto lUr^ho d^timd^^t,.it was not as hU Employee, or as.being under his con.
twrt, batin tjfl Mtlacity of «^comnion carrier. Even ifit were true that Henderson
had beeB4efen4aiit8agent, it wooid have been necessary for the Respondent to
have established, that he was bi? agent with power to pledge, the credit offhis
principal t«/«tarp, i««| tW^ ia obtaining the goods on credit he did not^cecd
hi« mandate, Supposing, for tho toko of ai^urnVnt. that he was to be looked up-
on, not ast{»e endorsee of the bill of iadJofe but as the mere holder of it for the
appellant, to rcoeivo tbft #,ds /or hik, € thit case he was a taere mandatary •

^hat the nmm^ fc^tenf^s man^ilo was, the bill of lading mustbe taken to,show. that Was th^^aitthority communicated to the respondeat.
With the^-terths of which he was aware.jind he should, therefore, have been on
his guard and «e«n that they wer^ conformed to. ', It was' as holder of the bill
of laduig that Henderson. claimed the goods; it wlis this authority respondent
reeognized. and when he delivered thegqods^ Henderson it was in virtue of
tbw dooameat. Nowonoxamimng this bili; its terms are found to be that tb«

^'•'^1^

''^m

m
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•

cauld onljr he to receive the goodn " up„„ p„y...o„t of fr^Kht." ThT^ 1

1

^^ ^•
presumption wa* thai hi. authority extended no further. The proof of anvgreater or fUrthjr authpity devolved upon respondent. TW« SpIoT.^«ed a.d clearly laid down in the leading cZ of Tobin ...g3 5iJI««iion and Woleby, page 235

; (confirmed in appeal. vJI^M: & -W
p. 716,)

' *" JS i',r*/*^'*!f
*•»«*' '^""^'o*" with those of the preaenteaw.

Jhc following auhorities wore also cited on behalf of the defendant •

JjVbbott on Shipping [edi^ou (867,] p. 374. Where speaking of ' the effectOfauehabillof lad.«g aa the one in queation the learnerautbt. L^ " U"w evidences of a contract by tht person teeming the ooods^^ r.1. 1
.'fre^ht due on the.„ The« U no-a^aign^entof^X'^^ Vft^^^^

«ttffor? "t" ''
''f

"^^ •- "" o"ginal\onfrae'tor tf p«7the
- IZ h . K

."
f.""'"

,^'«> «l<t»ina good8 as the holder of an inatrument, by whiehhis n^^ht to claim them is conditional eo tha™vn.e„t\vt
ifhf" 7T r ?''^.^'^^ "^ ^"^'" ***^«^ ^ ^« sulO?ct,7n t colsfh- conduct be thougKt to raise,an inference that be ui^e troMo^^l
J^»m Butno such^ntract cm be implied mjainst aYnsionee wToTn

t

|svingh..3ef received the good., has, ^
b.s endoraee to receive th^."

' It ia not/ said Lord Tenterden,
"
Themeremeipt of goods by a person who i, not the owner of them, with the knowl!Z

..^thatthoyaro8ubjocttoach4.«e,:tbatwiU
bifid him i^pv it • bu'^IuSl^n receive the goods, in pursuance ofa bUl ofJadi^W^g^Sltof such a condition precedent of their d^iver^, h. will £ aablXiT^S" m^one case the receipt of goods under a bill of kduJumL1 .fS

. 7« -^|>liveVaWe to consignees by name, Wt notVthfa^J^^^

"a dL%T'"'T
"'"

r^"'"'
''""' '" P''^ *he freight duJupI/tw' '

.
A«din Story on Agency (edition IS^J'J) Section 274 ; it appears thar-^Act'^son r^avu,g the goods is not th, person ibr whose bencfif ultin«,tl tit 2' '

^

"rrhi ri r""
"''' ^"^-%-aI possessi^. of tbem from t^^Z '

even thoUgh he bo a mere agent, fte precise worda arti " The Habili^T^
agent may al«, „ri« by implication,L his own a ^ whh r^ft^t"; .

them. Therefor*, tf the shipper, or tho oonsigoee, in stuA • 7L -k«,.u

the.ktter would be liable to pay thfe f«igbt, if he took tha goXul thiconttgnmapt under the bilKof lading." It « ^red hoWever U A.T!
dent *hat even thdhgh Henderson be Lble the aSn^ianTid ^Z.

•<< >\

tflf^l
.«;

1

ml

PI

If
'

^
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toJ. 0. Ilickford

Wffl. Kerr.

-.' '•

" And if n conBignoo aa^gnii and ondorMii over flio bill of lotfinft and the od-
"dorsee tffkcB the goods, tbo original oomignoo ib not bound to pay tho
" flrelght.;' . /

• '

On roforcnoo to oyr Code, wo And tho umo prinoiplea laid down. In art
2454. " the ocooptance of good« under a bill of lading, by which delivery is to
bo made to the ^onuignee or hjs a«8ign>| be qr they paying freight (»« in tho
present eaw) renders the ponton ho receiving them liable for the freight due. upon
them." ^Except in the oaxo of auch person being tho known ag« nt of tho Hhippcr,
which the <h)fondapt was not.

But it was not as Bickford'a ofent that the goods were delivered tb Hen-
derson, but as tho endorsee of the bill of lading; the goods being deliverable to
the bolder of this bill ^endorsed by tho defendant. This is oonojsded in the
admiwionfl given by tho RcHpondent, in which he says : " thafe the platoH war«
delivered to Henderson on the production and delivery of tho bill of lading •

endorsed b^ appellant." .

.

"

.

Another point, which is not without weight in the appcHa'nfs favor, is that

"

Henderson did not receive the bill of lading from Bickford at all birt from tho
' Bank of Montreal, who received it for value from /Bickford. This oiroumstanoe
alone is one which if every thing else had tenddd to create a presumption in
his favor, would mako it imperatively necessary tfiat the plaintiff, in prder to
Bueoced, should have established, beyond the shadow of a doubt, the agency of
Henderson for defendant,and his authority tobindhil8j)rinoipal'8 credit in/uluro.
Mr. Kerr, Q.C., for plaintilf, (respondent.) \
The case of Tobin v. Crawford is not applicable. The '

faints of difference

*

between this case and the ease of Tobin v. Crawford are tho following

:

lo. Coupland & Duncan were the factors of the consignees, Crawford it Co., ^
intrusted with the goods for the purpose ofselling them, whilst Henderson in thb
oasewasbut a carrier employed to obtain them from tho ship and forward
them to the appellant.

2o. The plaintiff in Tobin v. Crawford was not awar^thajt Coupland & Co.
were agents, he treated with them as principals arid debited them ii» account with
the freight. In this case the ship's agent was well^aware pif the ftct- tfiat
Hendbrson was but the appellant's agent, never debit^ liim with the freight,
never recognized him as the debtor, but always rendered the account againot th«
'^pellant and in the i^wUant's name.

'

,

^ 3o. Tobin V. Crawfim-d was decided in ISSofpreviois to the/paa^ing of tl>«

Bills of Lading Act, 18 a^d 19 Vic. c. ^111., of which s. l/is the basis of
Art. 2421 of the Civil Code L. C, whilst the oaosc of jwtion in this case arW
since the coming into force of the Code. " —v^^

"^

Hfe thenreftrred toSmurthwaite vs. Wilkina'et »1, K C. B., N. S. 842- and !

Lewis V8. McKee, 2.L. R. Ex. 37 and 4-'L. B. Ex. 61.

"

The principle whi8tf^«Uiri8J^»i^be deduced from" tfce cases of Snmrthaaite v.
W,mim rf- «/. and^wi,^,tt!|fcA-ee,.i8i4faat wh^ tlie ^nsignee indorses a bill.— of hdmg to h»'cviMw, wanis&oasfeman,^agont, or serrant, for the purpose of obiV
tami^ deliv*ry,,<tid withottt era^sft^ing the property, tho consignee is liable

'

* . *'\^'ri' K . -i^
•*•" ;• -^ • "

"t ; ? o 5 • ' 7 " •',.
^.

\^

.<}

i>/
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'<« VFv,~T*^

in

^ UD

:/'

M » aaii vcrj to tho oonalgnee formB hu i. li«KI« * .k »k
»»«»dk,

the (Vdgl.t
*' ^?^'''"'V'*'''°**'!'«^>i»»ow<jriii^

"POD th. Minwl .h .
•

, ,

°*° "" "' '° '»°" °f "" «"" bowing

montioucd. It musk b« r«„«,I i
•
"",'*''''"P""»- ^«*«« "• Cmw/orrf wos not

goofls CCo/cm(in ,;. Lambert, 5 M & W 5(19 Ahl,„»f \av .
"''°*. »* »««./

to reconclo thegrouuds of decision in that okse with the;* TnuncTa^i bTth!judges in Domett v. Beck/ord, Shepherd v. de Bernale.(m&^T^^ J '

,

^
V. Marttn, (8 Term Rep B K 46n .n,^"Z ^ **'"' \^f

®"' -^^S), 7V«y I
In Tob^n V. Crawford, the delivery in violation of the bill of l«din7wftho„;previous payment of freight, was looked upon as destroying tiSael^thea^powner against the owner of the goods cnM, whilst i'n ^fZ^^hke violation was held not to destroy theliability oftheownertop^/theSfc
Tb^groundof th^ decision inTpWh.. ^.a.^^^^

I^»t i?.Tr' ""T'
""' '"^^" regulating the relatLs af pZ^ aid ..^:

agent, it « factor in snoh acma in /» ha i«^i,„j *. ^: . ^. S

!l

:

• ;<

I

agent, if« factor in snoh acase is to be looked npoaa
C. B., and Parke B. did not r^fard the question asj
perhaps be taking into cohsideration, also, that the.]

1

HP
mV

11^.
It is true Abingei^

snoy, and thatmay
lad debited C«up-

I \

--rc^Tif-'-^.—I-
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fil;

i)unonn wiUt ibc fi
Ed. O. ni4liAinl !llU(i 4

Wift. K«rr., gl^nd of Uu'judgmrnt.

.. Tho- true |>rtn«lb{||> fduld mm
on Maritime I5n*^ Vol, 1 p
ftooiji aro to bo do]ivero«t to a

~^

*
%

.
•

•

•

•

V.^^' •-
4

m
- »

. ;

bttUovll'il^ni^o b# pririiPiiMU, iho roal

b« ehnt tiid (town dj liff'. Panona 'ori(

I: "lfo«bill of lading -oxproaMM that Iho

,
"«gn<M on pnymont of fr«ight, if tliu nigNtor. d».

livem thoui without ftwiKht traiiiK paid, b« Mnnot afterward* f«ll back on th« con-
mgnor iftho h.kh1h are thcproporty of th« mmn^^. Thii. muHt U. thi ^xmt^X
rulo. But iftho oonHiRnor alono owuh tho goods,>«ch a bill of lading would
aiSioufli to no mora than an order of the conaignof (oMh ogunt topay tho freight
IVr him, and on tho fniluro of tho ogont to pay thtf freight iho priocii«l would
til) be held." , .f, w

Applying tho principle contained in »ho latter portion of tho cjuotntion to tho
COHO ofa conaignco indorsing to hia agoAt for dolivory, in it not clenr that the
conaignw in nuoIi oaso in oxootiy irt tho iaino position artho conaignor, owi/or of'
4hc goods mentioned by ParHouH, the indora.>inent being nothing but tlw consig-

- p«e 8 prder to tjs agent to pay the freight, and intondoil as a receipt fpr the gfwda -
on delwcry to the ship master. • If the agent in au^b case fails to pay thtffroiiit
his principal ia held, as m«ntipned by I'aniona.

Mr. Angoll in his work on Car^iepi 4th Ed-, « 397, says :
" Tl^ Court in tW«

caae {toUxn, .. C^«fo» Train. Co., 10 Watt. 384) oonsidored thepomt before
them had long been settled. ..It was fully dincussed in Shepherd v. ,le Bernale,
and ruled upon tho authority of J>enro,c v. WH/cm, TapUy v. Marten m^mriMtii

'

V Horn that the «tipj^in_ a bill of lading for delivery on pnymeot of
freight '8«ntrodHoed|^»,onefit of the consignor or the party/or whom th4
con,ignee ^"'9'mggm ngwt should be faithless, the losa would M on
th<Hjewho^ti;p8te2^mioy<ughtio4H).rit,andthisis a ppint conclusively
sealed. See Ward vH^on, 1 East 607 ; Fox et al. v. Aott, §11. ^ N. «J30i
Lhittjf «t Temple on Carriers, p. 208, 209, 222. ^"' ^"•''^

.J'

The ordinary rules regulating tho liabilitles-ofprfncipiiU it U contended should

.

bo opplied in this ease. .
*' \

Civil Code, Arts. 1716, 1716; 2464 ; Story on Agency (7 Ed.) § l(J(fori61.'
162 & n. 3, 270, 274, n. 1.. ^ ;

In the last cited note it is remarked " it is not easy perhaps to reconcile the Ian-
guage-of all the cases on the point," but it;4» to be remembered that the point
involved in all of them was, not ^/.c.««it7#'of the princijHil but that of the
agent. In the case ofBougal „. Kcmhle, 3 Bing. 383,Best, C. J., said " tho

*

captain faps a h«p for tho freight against whoever shall become the owner of tho
goods." The point decided in the cases so referred to was in fact whether bdth
principal and agent were liable. Story on Ag. § 442, 446, 447, 449, 461.

In this case alsAjLia to bo remembered that from the contract between
Henderson and BicWord, the latter evidently authorised Hendfirs^Sn ymera% to
get the goods for him, for on Heiidbrson writing to him that be had pai^ the/
freight, although he had not done so, the .appellant remittetjl him the money,

"

consequently it was a fraud by tho agent on his principal, and theitiuooent third
party should not be made to suffer. ^T^

Story.on Agency §127 &>n. 1.

^



^mmrbr 'i miNo^i m. Alt

.>!

Iff

W»* >r«||pr»/Wi, fbr nppehm it reply r ^

roM mn decided. «ad the .rt. of our <)«d« in..oi^KKjfcr .<^
' thiH olauK of th« Hill of LudifiR Act, ( I H^HH^^^PfC^ I

n^nrdi. the, l«w thi. omo mA Tobin * nrowforJKi^^^tM^J^l^ : I

': '
, ^^'li*

OOM* cited hy the ro-,wnd»mt in auotlior. mM^HHIB?!?* "^' * '

Hpiwial -troHH waH UiJ upo., the f»m th«t th. Hi^^Kil'th.! iJ!
J«rH«„* to «ho„. the KoodH were delivered wo^re iS^KS^tU th^had ,.«t fur„i.hed theu. with money to pay the froi^htlC^mltM 2that UK,y would be Imblc to repay their agent, «««,. freight, ffp^id by tLt thujtreating a prea«,„ption that thoirnKenta were authori.^l to j71„ Ajri^^^^^^^

' Or«d>t .« /«,„,.„, „ «et of foeta v.ry different f?om the proaei
"*

^^
,

I l».nttff'a other autboritiea, cited in a«pp„rt of hiapret^ntiona. «rolinftpplio.W*.
for hoy refer to the n^ht of th^ alji^owner a^iinat the.o««a««r IftJ^ZX
«. tlu, event of their bein^ .Wven to the hoiderof flio bill of l«di„ 'witho reeS
the re.«ht at the tune The diatinction botw.^n th« oonai^L and^^

r whieh he reapondent h,.a thus ignored, ia one drawn on aouod pr|hcipWaw. I,, the one case a privity of eontraef exi.t. b^twoc, Ud, .W^tr L^

notZw tT •

•""'
't

"'"''
"l-^-^-'^'y .

»'« knowa the ahipper. hoi y ,not know the oonaigneo. No ^rong i, thua done the oonaignc^r, for bo may'^nd

18 recciv*^ by him in the firat place.
„

.
> :'*T^' "'»!*"» -

Thec^aigneo,onthe.ptherhaud,iai|adlffi.rentpostiSoii; ^'d&notDUt
tl.Q.good^«n board.the veaael, «or e„t«rdnto any oorttra^tb pay Ifrdgrand
upo^n pal«.^g over the bill of lading to a third pa,ly, to wLm thS g<S "tdei.,eub!e upon- payment of fr«^ght."he puat b.%o„aid«i^ have nTtoLmore to do With the ship and to be entirely exortented.

' ^^
Tamubriau, J, (rf,«.)

: L'appelBBt cyyyUU^ en Canada, eat le eonaiirnataired un eh,rgjm,ent de/er e.pid^ doJM^ (^ Angleterre) JierrSmJtt
TZn\ "T^^t"^ ^« 1"«' -H fvt le ohargeieat; LecoZlemen (bdl of lad..g) ^fblit .,ue le p,i,a« transport aeJpay^i aur d^llmnoTau

'

con«,gnat*.r. o«^4 ^ ay.„. c««a. iuui,n»).-V,^^Jl^Ai enZe 1^
'

r«,n*.) ^re9u> mlrohandiae ^ vertuV oef«d«i«,meat, etsans payer le'cofttdu transport d(k A Tintimdoon^owmaitreduvaiaMau.

\ ntir^'r^Tr '^""1''V*'-PP«'«'»Vpo«> JW^ V^^^^ do eo frei;Tappel«nt ^

1 ondossomont du connau^ment, et que V^y^y^r,X^ aucuno priyitd de «,ntrat
ave., lu. ou recoup oontre ui, l«».^pelknt,^ MeVleniQnt oontre oo Mr h!" .der^n ajiquel 11 av.it li^ lo c^go«.e.t, et i.X^ i, avoit fait ou dl.
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178 COURT OP QUEENS BENCH, 1873.

Ed. O. Blokftrd
•nd

Wm.

' 'I .,.11
, .

L'intimd a rcpliqu<? quo Henderson n'dtait que I'agent de ^appcIa1a^ *'t que
«"• loomme^ tel il avoit royu lo ohai),'cment pour I'appelant.

Cet ezposd de faita ot dea pretentions reapeotivea des parties fait naiti!0 lesquos.
tiona suivanteH.

!«. Le nomoMS Henderson a t-il re^a ]ea marohandi^es pour Iui-ni6me et sur
sa seule responsabilitc, ot en autant serait-il soul rcsponsable vis-il-viBde I'intini^
du montant du fret ?

'

2°. Le nommd Henderson dtant rooonnu oomme agent do I'appoiant, oe- dernier
cst-il toujours demeur^ dcbiteur du fret ? '

L'enquete en cette cause 6tablik A ma satisfaction que Henderson n'6tai4 que-
I'agent de I'appelant; qu'il n'est qu'un simple voiturier (oommon farrier attd
forwarder) ne faisant auoun eommeroe necessitant les marohandis««n question
en oette cause. L'endossement du connaissement (bill of lading) est fait en
bl«nc,oommo il serait fait 4 un simple scrviteur pour I'autoriMr & reooToir les effets;

' «t non oomme il dovrait fitro fait s'il eftt 6td fait pour valour re^u en favour
"d'un oessionnaire ou ayant cause. Le. for ij est vrai est ddlivre A Henderson,

\
mais o'est I'appelant qui le rcpoit d Toronto et qui en profite. Le nommo

\ Henderson iwant de mensonge pre.tond avoi^pay6 le fret, et demande & I'appelant
\^e lui en remlwurser lo montant, et c'es^, alors que Henderson, en agent infidel,
trompe son maitre et ne paye pas oe fret, et devient peu de temps aprds insolvable.
L'appelant a toujours dtd eonsiderd oomme ddbiteur du fret, et de fait il en est
ddbit6 dans les livres de I'agent du vaisseau, et cot agent jure quo credit n'a jamais
4td fait A Henderson mais bien & I'appelant. Evidemment Henderson n'<Stait quo
I'agent de I'appelant.

La Booonde quesUon est facile de solution aveo les premisses que
nous avons. II est evident que I'appelant n'a pas pour an instant oessd
detre ddbiteur du fret. En effet, les articles 1715, 1716, et 2454, du
jCode Civil de Qu<5beo imposent & I'appelant comme d^biteur de oe fret'une
responsabilitd que tons leb pr&edents Anglais, tput respectables qu'ils soient,
(i» peuvent «branler pour un instant.' Pourquoi devrions nous ohercher ailleur^
v^n ttete de loi, ou plutot des pre^cedents, en semblables matidres, lorsque npua
\ir9uvon8 dans 4es articles ci-dessus de notre code la declaration formelle, que la
responsabilite du mandant n'est pas affe^te par le fait que I'agent serait lui-
memo responsable, en autant qu'en oontraotant il I'aurait mdme foit en son
propre et privd nom ? J'ai beaucoup de respect pour les deoisfons anglaises
citees par les parties au present appel, malgre que les unes soient opposees et en
contradiction evidente avoc les autres, mais je ne snis pas dispose & ohercher
aiUeurs une loi queje trouve dans notre code civil, et encore moins suis-je dispose &
me laisser exolusivement guider par de telles decisions ; tout en lesconsultantcomme
raison ecrite sous certains rapports,je me plais d dire qu'il faut, une fois pour tout,
commenoer d penser par nous m@mes et pour nous mfimes en interpretant notre
Code Civil, si olair.si explioite, sur la question de cette responsabUite de I'appelant,'
et je oonsidere oomme eeuvre de surrerogation le trouble que les parties ont pris
de oompulser, comparer et interpreter les divers precedents anglais dont mention
est faite en lours factums respeotifs. II est prouve k ma satisfaction que Hen-
deifson. n'etait que I'agent de I'appelant, qui lui avait mis en mains les deniers

A"
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\

n^oeauirea pour payer lo ftet
; oef^ntM montre infidel, et nc payo pas oe fret, W. o. in«m>i4

seraiUl juste que Vmm4 qui, n'est qu'un tiers, et ft'a pas participo 4 tromper Wii'lrr.
1 appelant, souffrirait de eette fraude de I'agent ^o I'appelant ? N'esl-oe pas ui^

'

aiiomededroit,<iue si deu« parties sOntoxpowJesisouffrirde la fraudod'ttn tiers, «' •

la perte doit retomber sur oelui qui a employ^ oo tiers, I'a ehoisi spdcialement

'

pour transiger en son nom I'affaire qui leur est oommune? Et d^ns le oas actuel
n est^pas sur I'appelant que doit plutfit p<i8er la faute et mfime la fraude de son

'

agent Henderson, que sur I'intimd, qui ne I'a pas ehoisi ? Je crois que I-appelant
doit ^imputer les oons^quonoes du oLoix d'uu tel agent, et que le jugcmont pro-
nonotfparlaCourSup^rieuredevrait 6tre oonfirm6.
MoMK, J. (diu.) I consider whatever questions there may be in this ease

there 18 none as to the ownership of the goods. Those clearly belonged td
Biolcford. I consider too, that the fact that the credit was given to Biokford
and not to Henderson is well proved. Bickford, the owner of the goods,
transfers the bill of lading to Henderson for a speoifio purpose only. Finally
the defendant has admitted his liability by telling Henderson to pay the freight
and giving him his cheque for the amount after delivery. In this view of the
facte. I cannfot but dissent froq^he opinion of the majority of my brother judges
Dbommond, J.-In my view of this case the question is one of Henderson's

agency. Now, in my opinion he was not Biokford's agent, or at most his agency
- was hmited, and conditional on the payment of the freight before reception of
the goods, as expressed in the bill of lading ; he was merely a common carrier
andnot an employee of the defendant. He did not even receive the bill of lading
from the appellapt, but from the Bank of Montreal, to which it had been t«nT-
ftrredfor vylue. The whole^ase is to be found in the admissions. I may add
that there isHo doubt in my mind 4hat the credit was really given to Hender-
son. For these reasons 1 concur in the judgment of th6 Court.
Badoley, J._I find in this case a fact which is sufficient to relieve the

'

defendant, it is that the bill of fading was transferred to the Bank of Montreal
for •Jvano*. When this was done the bank took the place of Biokford. and he
ceased to be liable even under the terms of the BUI of Lading Act. It was the
bank who transferred to Hendersoh, and on this transfer being made HendersonWie the endorsee. It was he, as such endorsee, who applied to the ship's
agent for an order for the iron, and it was to him that this order was given, as

'

such endorsee and upon hb personal credif. I therefore am of opinion that
we are right m reversing the judgment of the Court below. ~

The following was the written judgment of the Court
The Court***. /^

Consideringthatby lawthebUlofladingforthocarriageofgoodsisanegotiable
instrument, and that4hei)roperty in thegoods to which it related may be transfer-^y indorsement to a particular person or in blank, with a delivery thereof to the
ffcaons to whom it is intended to pas6 the goods; considering that tiie liabUity
of the comugnee for freight of gooda consigned and deliverable to him, or to his
assigns, as in thisease, on payment offieight, ceases on his endorsement of the bUl
x)f lading before the deUvery of" the goods to him, and that his rights and
Jiabdity pass from him by snch endorsement to a third person; considering that

^^V

^*; «--
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El

Ed. o.Bi<,kibrd,t 18 in evidence in this ease that the goods, the rabjeot of ttu) freight deniBndod
Wm. K«rr. by the action in this behalf by the respondent, plaintiff below, a^inst the appellant,

defendant below, were doliverabhi at Montreal to the 4aid appellant, as consignee
thereof, or to his assiKns, onder the bill of lading, oq payment of freight of the
said goods

;
and, considering that the appellant had, before the delivery of the said

goods, indorsed and delivered the said bill of lading for valuable consideration to
the bank of iMontreal, to whom the said bill of lading was transferred to the said

- •^'""«" H. Hen<fcr8on in the pleadings mentioned, who was the holder thereof at
the delivery of the said goods

; and, considering that the said respondent delivered
the said goods to the said James II. Henderson, upon his responsibility for the pay-
ment of the said freight; and, considering that the liability of the said appellant for
the said freight did not remain after his tiaid.endorsement of the said bill of lading ;

. considering^therefore, that m the judgment rendered in this cause by the Superior
Court aVN^ontreal on the 27th day of November, 1872, there is error, doth
reverse and stotasido the siili judgment ; and, proceeding to render such judgmen t
as the said CouW^should have rendered, doth dismiss the said action of the rea-
pondent, with cost8>Yavor of the appellant as well of the said^ Superior Court as /of thw Court, distractl»9 whereof is granted to Messrs. Abbott, Tait & Wother-/
spoon, ottorneys for the said appellant. ;

^

The Honorable Justices Monk and Tascheroau dissenting.

... _ Judgment of Superior Court reversed.
Abbott, Tait dk WotherspotM, for appellant.

Kerr, Lambe de Carter, for raspondent^

«•»
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. . MONTREAL, 29th 'koV.EMBBR, \mx

Coram Johnson. J., Mackay J., BiIacort. J.
• \ - --

Y -H ..

_

"

No. 91.'

I

'-'

Ex parte Blain, for Writ of Prohibition, & The Corporation of the Vittage o^

. \^
Granby, Reiipondent^

6ELD:-That tt writol prohibition qannot be legal); l«med .«aii..i aCotporaUon,toI«.j Bt6i»«-linmon . warrant of <Ji.tre« .igned by the mayor to compel pt^mlt of^ '

ir«>P««inw

This inscription was in Review of a judgment ofLe Supemr C^urt for the
District of Bedford (Dunkin, Ju8ti<>e) rendered on Lhe 12|K;dry i^May. 1873
dismissing the petition, and quashing and annulling theW^ of prohibition!
with costs. ^ ' "

'' '

T
^*

""i*
ofprohibition was issued by the Prothojiotary, in the absenoe of the

Judge, and was directed against the. respondent, i

The petition for the writ was pVedioatod on a kutress warrant signed and
iwued under chapter 24 of the Consolidated Statuljes of Lower Canada, sectioa
69, subsection 16, and under date of the Uth of March, 1870, by the then
mayor of flie Village of Granby, for alleged neglect and refiisal to pay $6.26.
therein said to

|p due by th« petitioner to tiie municipality, aa apparent ftom.
c- "I
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\

m pollcotton roll for 1869, under which warrant of diatreaa certain moTcabki KsparUBitia
" hia were said to hare been seiied and to be under aeizuro. CorpLuSin of

The petition, dUr iettiDg out the imue of the warrant and the aeiinre made ^IfHHSr"
under it, alleges that the Bum seized fbr was a pretended amount of tax for 1868
on a certain designated lot ; that petitioner does not and never did owe it ; that

he.pnly held the lot since the 29th of October, 1869; that in 1868 it was held

by one Mercure, who became insolvent, and the lot wa« regularly sold by his

assignee, and bought by petitioner, who thus acquired it free from all arrears of

tax; that his name was not and could not be on the collection roll for 1869;
that he never had notice ftom the secretary-treasurer ; that the mayor exceedi^d

bis jurisdiction in signing tho warrant, and in, fact hod none in the premisoe ; and
that die Corporation had no right to cause the scisure. Wherefore, for a variety

of formal reasons, stated as arising out of this alleged state of matters, he prayed
ftr the writ against the Corporation, to order buspension and stay of proceedings,
on the sejiure and appearance of the corporation before the said Court, to show
causjb why it should not be condemned't^ proceed no further, and why the sei-

zure^ sbould not be declared null, and mktn levie thereof granted, and the writ
of prohibition maratainJd; and conchided for such raaintenan^u of the writ and
annidlingof the seiiure, and order to the Corporation to stay all further proceed-
ings In the premises, the whole with costs.

The Corporation met this, firstly by a demurrer, on tho grounds that the
petition does not allege the warrant to have issued from a Court, that the
warrant set forth imued from no Court, But simply under the provisions of the
Act respecting munioipalities and roads in LWer Canada—that the writ was
ill^lly issued, inasmuch as sucb a writ can onlf issue to a ddiirt of inferior

jurisdictiiiu whenever it exceeds its jurisdiction, and that it is not alteged or
shown that the petitioner has no other remedy; secondly, by an affirmative plea,
setting forth in otherform the same grounds of defence ; thirdly, by a plea affirm'

mg the r^ularity of the procedure impugned ; and foujthly, by the general
issue.

The parties went to proof, and the case came up before the Court on its whole
^ merits, and, after hearing the parties, the Court pronounced the following
judgment:

—

^

~

The Court, considering that the said petition [requete Ubellfe} neither pur-
ports to complain nor in fact complains of any action of any Court of inferior

jurisdiction, as being in excess of its jurisdiction, and that the writ pur-
porting to be a writ of prohibition, issued in pursuance thereof, neither purports
to bo, nt|r, in fact is, addressed to any such Court, as being in excess of its juris-

. diction ;
but is addressed only to a local munioipalUy, in respect Of its exercise

of a puMio function, not having any judicial character, nor pending before any
Court wbatever, doth hence dismiss the said petition (requite liheUie) and doth
quash'aiidannnll the said writ, with costs, &o." , <

In rjjidering judgment the Honorable Judge stated that it was unnecessary
for him o pass beyond the consideration of the manifest inapplicabili^ of the
writ of ' )rohibition to this case.

The (brponition, respondent, is no Court of inferior jurisdiction j and neither

\

tS.

/ \'

"v



'r---'^--
. K

188 COURT OP REVIBW, 1873. *

M:&*''* Vi*
•'°' »''• I»»i«o« •» •« purport, to deal with it m «, b«irf), Wh.t i>

««... Cour but wh^h the Legi.l.t«reJ„,«poctof certain .^.tLconnt^^^^^^^^
oeal taxation, ha- «»n fit to allow to be done mini.torially b, a munieip.1 ^^tionary ^without recourse or referonee. in any wi«. to any Court. tT m^

il7 '^tr';''"*"'"'/''
Court, doe. not eonatitute either the ftineton^here changed to do .t or the munidipali.y for whom he doe. it. or both of thT.to a Court. There i.. in truth. „o Court, or proceeding before a CourT

,
Execution » allowed without intervention of a Court in iny wi«e

CourT
'

Tr^
^^
f

.'\P!'*"'°"'
I"

*»•« municipality ever «, UtUe ie.lt with aa a

IT: K A
"•''"P"'""*'''' "«* »»"» i» h*' "oood^d it. jurisdiction, but that the

Sr BurT^- ^^•"""•''•P-"*^'-^ bo merely enjoin«l to proceed „ftirther^ But on th.s showing it i. the mayor only who i. exercising . juriadic

t!ff Jo.: Z" " '""""""" " ^'""'' *''-"»»»-P*lHy 1. a meJe plain-

actfn!! i'

" '*'*''";':•'
^.''^rr*

°f P'«hibition can only issue where . Court isaoung in^excess of ,t. jurisdiction, and must be addre«ed primarUy t6 lbCourt, and can only reach a party before the Court, subsidiarily

with ir*'
*'*"'""' """' ^ '*^^' '^^ '''' P^"'^"'- '^'^^ °f «"»"«

Johnson, J._This inscription is made by the peUtioner for a writ of pro-

that do wnt of prohibition could be maintained under the circumstanc«. Tho

uSti: .?
S"l-"" Co-, in th^IMstrict of BedfonI,- whichr now n

tha^ Z^^i^^.-! s.
'"*'^. *° "^ "P"" *^ "»^J«'»- ^te«, rea«,M werethat the peutiott neither complained, nor purported to complain, of any action

tM Uie wnt issued apon this petition wa.Tot even addrewed to any Court, butonly to a local municipality. We therefore confirm this judgment

-*' /^. , , -,. , . Judgment of S. C. confirmed. .Gimrrf «t fitiVarrf, for Petitioner.
uuriiwa.

^^
J. A. Mousseau, Q. C, CouOjapl. ^

I

-«e'A«ne «fe -B«/A^, for Respondent.
> ' (8.B.) •,

• - I

COUKT OF REVIEW, 1873..,
MONTREAL, 29™ NOVEMBER, 1873,*

'

aram JOhnson, J., Maokat, J., Beaddbt, J.
^'"

No. 1846. «-

Blain w. TheCo^ration of the Village of Granby.
»t In an action of danugei vsiim. a CorpoimUon for IU««U* ImaioK a yiiit^ea hi.*—.«n U not .nutta. to one ^mm^u.^^^:^:::^^^!^'^^^;,

inIfa! • T'*P*J"» »° ^™t3^ the plaintiff, whose acUon was dismiBBedm the Superior Court for the Pistriot of Bedford.
^mvmx

">-^

Hbld:—1

the V\

of C.P.

/
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under. dWre«wJ^.„;L;,ilie;r^^^^^^^ ^•''^ «°V-

the plaintiff dlaging tba iT^Ur uL ?
*"*'""""'•""« *" •*26;

the Code of OivU Prldure wh hri'~ f "**•"*• "»''" *»>« 22od .rtJe of ^

the wait of . a.on'h. lllitZ ::!'
.T^' "" *'''") 'T" " ^ ^

*.n fulfilling any public duty or fu^tL^'^and o7 thfsr w"''".^'
6 of ch. 6 of the Cons. Statutes of Can.dT/'fh! T? * "-bwwtion ofaeo.

tinctly provides that the wo^ » ^rl- i^^^ ^'*^' '"'"'^ '»^'

/.«.«. or party." The ^ol^Jdan^X L,i!l11 "J
"^^

T^'^'*
"'

ofReview at Quebec, in the ca«. of Ba^ntll.rslo'rn'""*
°' *'* ^^"'*

Anselme (a body corporate iuiit «« ih.Te 1' . °"' Commissionors of St.

an acUon if damages^^^Jt"" hl*''!^^
''«'">' "'"^^ '» "« heW that in

notio^lst RerX. p^lTsi. ' ' ^'" *"""'^ *° or>.r,oni^>, previous

On the whole the Honorable JndM /T*™-!,- \ i.
- <•

-

under R.vi<,w on the 12th rMavSSrl '^^ Vm^c^ tho judgment
a/tion with costs. 'y '^''^ °°' *•*""*•»« »^<>i^™i» the plaintiff's

been dlspoi^ of. ThTpl.TntK foriooT ''^^'f
'''^«° «'«' ^^ve Just

ofhisgoods bythodefendaarn^dl .
."^^^"'^

r^ic officer orothi^ZZZj^'''^' " "^""d by law to be given to any

»begrou-Srthat;CX"de{:f^^^^^^
^vely of the quesL of'^Jlr'

P'*"'*'^
''^^^f

^^-ved his^, i,,^.

words "ofiiceforo^r^j;t:hVir^^^^^ '*"'* defendant tbaTl
but it is ..^ed that theTrS petn i^v17 f

*" ' "?""^ "^^^^^
mean corporations. The numbT^eve^fn 1 iL"?**""

^''' «'«'"^«» ^
Civil Code certdnly says thaTL !^M ^ ""'••*'°'*' **» '^«'« 17 of the

''«nle«,.uchauZi^'stnt^l'':l>'^-" "''-d*- bodies corporate!

ciroumsUnce8ofthocie^^'w;S?.li?'°' "r"^"' with the paiScular

l«w «iys it ia. via. .o Tici^ or JdL LIT."^* ' ~'^*^"° ^ '''«' «>«
They execute no officein^xZ:^^^':^'':^ t* ** " * P'*»*«« "«««-
exercise publicoffice. In m^yZ^^uI^^"^'^t ^' '"'^'^^'^ '»«"'^"»

by jKo warranto • bnt tKlV /
*" mtmaon may be enquired into

oftJepariTor^'^iflS^^K^"^^^^ ^—-^
/ ''*'*°*'- T^« boards or the oouncilB of municipal

t
,4 *
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X
BUMifr oorp^ritiona alio may bo eoDceivably treated m' publio ofloen, bfloauM thoj

iiI?*o*f'lK?vii.
®*«7»** '*"*'«' Jmpoaed upon them indiTidaally^ bat they are not laed aa luoh

toi« orortnby. herd. In thin aenM it in roporlod in the " Rovno Critique," page 480, that tho

Ooijirt of Review at Quebec held a Bdard of Sobool Gommiaaioaoni entitled to

noti

Jpon the other part/of the qaao we come to a different oonolualon from that

ofitho Court below. ,, Wo oonsidor th^t it is proved in tho present oaso that tho

debt was purged by tholsolgi'of this property by the assignee to tho defendant,

aild tho soizunr,;inui, tnereforo, illegal, and . without right. In the absence of

proof of specif damage,! none but nominal will be awarded, and we reverse tho

judgment, therefore, and award $10 and costs -a# in an action for that amount

|n the Cqttjri Jbolow. The defendant to pay the q||)|8ts in Beview.

<^
," Judgment of 8. C. reversed.

G»»rarrf «f flfiprrf, for Plaintiff.

J, A. Moutitau, Q.C., Counsel.

^r^At/n« ^ i3«rAune, for Defendants.

(8.£) !
yi

I

'

! f

SUPERIOR COURT, 1873.

MONTREAL, 30tb SEPTEMBER, 1873.

Coram JOHN80N, J.

Mo. Ml.

Wanier vs. Butt.

I

BlLD :—ThM. (tt ordering Imprlnnment under the M Mction of the Iniolrent Act of 1869, the Ooart U
bound to UfUlt tho t»yB>*>>t, bf way of celetMM (in the pteclw wotdt of tho Aot), to " the debt or

coata."

Pbr CtTRiXM :-~Thi8 is an action under the 92nd Motion of the Insolvent

Act [32-33 Vic, o. 16] to recover 0227 and interest, and to award imprison-

ment against the defendant for the fraud which he practised in obtaining the

loan of that sum from the plaintiff. This charge of fraud reposes upon the alle-

gation that the defendant, on the 25th November, 1872, called at the office of

the plaintiff, who is an etcihange broker, and obtained an advance of American

money represented by the amount sued for, stating that he would, as soon as ho

could reach hb own office, send the plaintiff a cheque for the amount , but that

he has never done so, and, in faet, had no account at any btok to enable him to

do so, and was guilty of a false pretence in ' holding out that such a cheque

/Would be sent. The necessary averments to bring the case within the ninety-

B^ond section are'made in the declaration \ and it is contended that the defend-

ant has brought himself within the two prohibitions of the section : 1st, by \ii<i-

curing the advance, knowbg himself to be iiisolvent, and concealing it ftom the

plaintiff; and, 2nd, by obtuning a term of credit by the false pretence Uiat he

was in a position to give a cheque immediately fipr the amount advaiAsed. The

plea specifically denies all the essential averments, and tho parties have been to

proof
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I am oonitrained to uj that I coniider th« penal tmttnftZ, """I
It npfun ftxjo. the oWdenoo. no doubt that 21Z\ .

"'^^ '"•'

Hgbt characte, and bdng of i ^og«lo.'tlX l^t^tCh: .Th" "'.TtalMt that ho could pay hi. dobu. Thr^oIS.'u/'„7'
'thfnk

'*''..

ofeipr^aand pfcoooo«rt«J wrqpg.^oin«i but the law"?V 'f"'^
• .«flci«,t Itnowlodge of .heir «i^ aW and !l.

'"* """^ ^''"' *"•*"" "

•m November, a Monday. On the Ath!;i». . T °''**^'""»°« ^«
the plaintiff. for;pre.io«.:di:.aeh3t^
««Hil on Monday corning, and whieh wa. P~^l p^S intr w'^^^^^^^
of the advance got on that day. On the l8thS:» 9r7k kT .^

theproccodH

^.other broker. .u..re.pi;tiJ^^ran^fe^^ ^OnTa^" l^oTtfhe .topped payment; on the 2nd December he mLe an o«te„!^ »?
...mined under an order in inaolvency, he ..y. hiSLrZ:;^"^^^^^
he borrowed the money from tho plaintiff .hat ho woXbo ahoTrj ..
.ngagwnenta, and did «> np to .en day. before the JZ^t, HiluU K^
.tie. are over 120.000, and hi. aaaet. a little over tToZXJ^ Tl ]'^'

ment for the deb., of course ; and «i regard.Z nawL A! ^ ^""^^

.u.t hold that the word, of tLe 8tJteTw^ ^^^̂ ife^tom^t hi. engagement.- are «ti.fled by the L^that heo^ X^^^^^
«nd I award impriwomont n oonaequonoe for the t«rm „f .k A '

..thedebt o.oo.t. be««nerpaid7;th;m:tt*:r'By7hr.t^^^
m the enaotment, the judgment i. rendered pr«rtioally ^l2"t^^T
ftadaat ean e«,ape impri«nment by tho p.jment«mplyVrj* '\ ^'^

Girouard A Z>uya< for Plaintiff.
^''^^'^' ^" ^'«''*''

i. <fe W. Robertton, for Defendant.
-(84J.) ---.-j'

.. -^^- -..^

VICE ADMIRALTY 40URT, 1874A
QUEBEC, 36th JONB. 1874 \Coram Hon. G. Okill Stuart, Judge. Vice Admiralty Court.

The Zatona, Lewi., Maater.

Act Which .dmli,, tarter, oftiiSw;2w»^A^^^ «.l-equenf

^^J&i«4 co«/r«^-Rog,„ etal, appelUn^ and Sancer* al, weponden... 17 L. 0. Jur.. p.

flaM,

.'IW if

i
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ise vim ADMIRALTY OOUBT, 1874.

:x!t4Vl
LsloM.
Mmim

P«« CtTKlAM :—Th« promot«r auM fbr hU wagM m • WMm«n IVom tho lOth

Ootukor, 1873. to th« lOth June, 1H71. Th« ommn, th« ni«|i<indnntii, tuira

apiwanNj, and ham eiMpM to tho Jariadiotion orthia Court, aettinx forth, ai

thfljr allaRB, a aabaiitiiiK oontra«t in ahlpa ' uiMm to terminate la th« Oeitad

KinK<ioni. and praj thtt tho proiuotor'a demand may b« diamiiwed, h hj tho

Merchant Hbi^bing Act, IHM, •< No aeaman who ia ongagod for a voyagq or

fngaK«iiM)nt which ia to torniinate in tho United Kingdom ia entitled to auo in

anj Court abroad for wagea." In their Aet on protoat the reapondonU aUto tho

engag«pent of the promoter to bo o<mtained in ^hlp' nrtiaiea, aigncd by him on

tlio 18th Ootobur, 1U73, at Quoboo, for a royago which liad bcon preytoualy eom-

menced, from Liverjiool to Montreal, ihenee to andfrom and from audio

anjf porta and plnett in the Allantie, Pac\/ir and Indian oceiiu, the China,

Etutern, Mtdittrranettn, North BaUiennd White teat and Continent of Eurtijtf^

calling for orders, if required, and haek to a final Port of Diieharge in M«
United Kii^ditm, term w>t to exceed three jfeart ." It ia admitted that the

veaaol, after tht artiolea woro aigniod at Quoboo, prooooded to Buunoa Ayroi;

,
jluHMV to Barbadoea, and bacic to.Quaboo, where aho now is.

The queationa Bubmittod to the Court are, lat: la tho engagement of th«

promoter void under the l<fDth aootion of tho Merohant Shipping Act of 1854,

which i^oquirea tho nature of the voyago to be atated, and, if not; 2odly

waa there a deviation from tho voyage wliioh haa relieved tho promoter fVom hii

engagement. Either of thoao quoationa being deteruiinod in tho affirmative no

engagement for a voyage to terminate in the United Kingdom eiiaU, and tb^

Court ha0 juriadiotion to allow tho promoter hia wagea. Caaos, on well in the

-Nigh Court of Admiralty as in thin, have ooourrod wherein agroomontf with

ekmen, leaa indefinite then the preaent, have been declared void under the

proviaion of tho Merchant Shipping Aot, which providea thataaoh an agreement

ahall, among other partjoj^lars, contain the nature of tho voyage, which tho

Courts have held waa one intended to protect the mariner and give him a faif

intimation of ^e nature of the aervioe in which he might engage himaelf. The
engagement of the promoter has a wider range, andHlie nature of the voyago ii

more indefinite than in the oaao of the '* Marathon " decided in this court in

1859, wherein the engagement of a aeaman was deolarod null ; and there would

have been no heaitation in this court to pronounce a aimilar judgment, on the same

ground in this oaao, were it not for a reoent statute of the Imperial Parliament,

" An Act to amend the Merchapt Shipping Acts," paasod in 1873, whereby the

rigor attached to a statement of the nature of the voyage is materially relaxed.

In jaany oases it is very diffioult to sUte ito precise nature, alterations and
deviations being required after the sailing of the vessel, and the oonsequenoes of

these have rendered the engagements of aeamen void, a result injurious to the

shipowners, while the changes may have been indifferent to the seaman, until

the temptation of higher wages to be had, as at the port of Quoboo, where tho

crimping system hasJto much prevailed, induces the seaman to demand bin

release from his articles and to claim his wagea. By this reoent Aot it is provi-

ded in the 7th section, that " any agreement with a seaman, made under seotioa

149 of the Merohant Shipping Act, 1854, may, instead of stating, tho nature
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I Ir nt . T ' f """"""^ -"P-heo.ive nature. .„?* . UerT-Utl

I .»t t. go, upon thd principle th.t the mo„tion of the one woiude. (ho othe
"

««.nd objcoUon .o u. that of. deviation, i. ooncluaive, the dep^t^e fVom the .

- .a. .e.vi Q:rtrL-iizLvr^L:rirrt:'jny porta .nd place, in the Atlantic and^thcr ocean, .nd «m. .nrbJJ to i!

iTl^^t'rir''"^"'"''.^'''^^"'-- A^tumtothe'porlofQucl

If .In I . ^1 contemplated either bj the n.a.ter or the .Im.q.
^

I the onKagen.c„t « valid, under the one .Utute or the other, t^ derU^nhL«^^evod the jnanner fbm hi. contract. The evil, of . cn|n,pi g .y.Lm h."

!1 ? T^ ^^ *'"' '''®"""y °'''^"°K »»>« «•«» "ture of .n ntended

Zhant SM 7 1 ^"',S
"«"'"" ^"»«T>«'f«0" of the 149th «etion of the

m.mun..pe„od of the voyage or engagement .nd the pljj- or parti of theworld (.f any) to whidh the voyage or engagement i. not JBfcnd " A oom

Sri:;!fh''TT*ri"''"*^^- ^^'^^^'-turehfSer.IongZ

I TJZ ^ Tl " '^'^'''''^y ''•'"'' »»- «»"»'"'«d 'Jof^tive article., .ndUn of the cuses wh.ch l.a. led to'the ab<luction of seamen. In the preeen c,^

proot. The contract ha. terminated and the promoter iaentitled to his wage-.
Alttjfti it Chauveau, for the Promoter.
/V.«mi«', ir«im<t Z«ff««, for the Respondent..
(J.K.) - —

.
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tfM OOUBT or RMVIIW, 1H73..

COURT Of RRVrKW, IW3.

MOMTRIAI., Hit OUTOIIRH, !•».

Citmm JoHNMtN, J.^APKAt, J., IllAUDKV, /.

/

•» Mi.

IIUKi>-ni*l lh» nM««ir» of <lsimm» In ih« ••«• W brwimh of nniartal ^mlrMt •> aMiSaAMlHr* m4
^

4»M««r (^ «itrrUm*4»Hlilii • •|i<m1II«<I iwrfaxl, <i«i>« nut la«(^|« Uim uf pr<tlll, by riMMi «#iIm

JiiilNMiN, J.:—Tbn JiKlKHiont in <m«iitioA urnier tho pniwnt inMripUon
•wardMl 12(10 lUuiaKM and «)<Mto, jointly and Mvanlly, aKAiniii the dofondani,
L|^iM«am. who now in»«rib«w in rofior, and aKainat mia Prudon who aoqiiivNOw
in Ch« ludgniant and dooa nut inaoribi<. Upon a quaatioo of th^ ijmntum of

diiuiagM awarded bj a oourt undur oonflioting «rid«n«)«, tliia oourt aittin^ in

ravi«w inUirfWva with oxiroiiio rcluo^noa; and imlood if thoa« damagaa, what-
ever their amount, worn due umUr /jl« l,tw, 1 boiinfo I may fuy thai Ihia court

would not interfere at all^ unleMa there wer« evident injuatioe. "^he prinnipU,
liowflTor, upon which theae dmiiaKflM can ho held to ha proved at all la 4hat of

lo»» o/pr»t/it hjf tKe plnintifhy reaaoM of tho noltrdelivery of'a Carriage, which
the defendanU had undertaken by n«»tatial contract to deliver. The non deli v«iry

of thia carriage, or the breach of oontroot, of oo^raii involved the reaponaihility

of tho ooDtraotora for aaoh daiuaKua oa ar* reoov«ii|bl« ^at law. Hera thoie

dnniagea aro oMtiniated by the Iumh of the prodt which H i« proved that tha plain

tiff auaUijied—tbat ia, they are aaaeaaod by an catiuialp .of what the plaintilT

uught have made, if he had had hia carriage aa agrued. Wo thinlc^that this it

a wrong principle. The moaaurn of damogea woa ib^ifforenoe of oipenao to

the plaintiff between tho price of the oarria/^e oontraotei for» and that which ho

waa obliged U) give ipr another, including thoao uriaiug fVoni (he neoeaaary. delay

in proouring auotbar. Here- the contraoi.waa that the landau waa to b« delivered

on the firat of July, 1872. It waa quite opmpetent to tha partioa to atipdato

what damagea would be dae in oaae of default to deliver ; but no auoh aiipu.

,

lation is made. The plaintiff, after proteating on the 3rd of July, and tendcriag

tho first payment that waa to booome due qn delivery of the carriage, remaini

perftotly paaaive until March of the preaont year, and then bringa hia action'

for damagea {dommaget et intirifi) generally. The evidence provea mei^ly

what he nnight have made, if ho bad hod the carriage. Now it ia perfectly

plain that the loaa of profit, or tho failare to gain it, which ia her« made the

foundation of the dvmand, must, before tluit demand can be auatained, be ahewo

to be tho neoeesary result of the aot complained of, vh., the nondelivery of the

thing aa atipulated. It ia equally plain that this loHM)f profit waa not a neoesury

conoequeiice of the non-delivery of the carriage merely, because if the plaintiff

bud purohaaed another, ho might have made this profit. The loss alleged then

results as muoh froAi tho plaintiff's failure to procure another carriage (unlew

W could eatablish hia effort and^nability^to do so, which ia not suggested) as it

docs fVom the bon-delivery which is cqmplained of as the sole oaose of it. If the

plaintiff boa a right to loaa of profit that he might have made up t4 the bringing

\

H- 5..

,^_ rl..
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OOlfRT or RKVIKW, W73.

HK»*nt In U.n U,r,.» of th, Uw, .uj, a.«r« th.n . .JmS>^ that h«tju.t

»i«U. .nd w. !.,»• no othT *, .fwo, of d,m*K« but ihi- .dmiwion A. to.h. ..n.«»t.o„ th.. tho Joint .nd'«,«r«I co„a«,„...i„.. u, pn, JITm w«fll^

..h, oth„d«ft.ndant ]. „„t ,H,for« tHf.^n to co«pl.la dth"^ '. . Tu .r Jf
.njr other p.rt of th« judg„u,„t. ^¥. ™«., th-r^J. „„n« |U jadZ^ wU,«n.U0f th.. (,'our.. and oond«..„ the defendant L.j«un„.^rt« p«» t'St!^!^
.h-t h. .d»IU to be du. up to the tin., of the J.., .,f ,Uu ^ILH " ""''

llfUmgtr, Dt$mytn A- Quimet, for DefciUiaati.

*8UI!EiaoR COURT, 1873. 2? , '

.... MONTREAL, aOTN 8KPTE1IHKB, l«73. -,

"C»mm JonMBON, J. *--

fcl»:-l. n.l..iotlon|br.J..,,,I.,e.„„.. ;,^i«,,sj^,,,^
« -JJ.' ;ir'." ?T*

""'"" •" '^"''
'" ' "*"" "'"'•'• """""i'— <" "«• Co^rt.

I'KB CUB,AM:-Thi. oa.-o is before n.e upon i .potion for .jury trUT.nd upon an .naonpfon for ho«ri„K on law on ..domuLr to . .p«,iun wer
'

'

m whrth" r""'"-'-^ 7-^ l-'ejcptod; it i« impo^ible t.^^ ant"Tur^ '

ItT'^-^r «" *'"??'**"'' ^^^ "•"' "^ *'"''' P'««« "'V th-t they never eon

of l)»me Ann Hart, widow of the late LawrenSe ^ennoy and Join iC«d th.t the pre^nt plaintiff, have no inter,at wh.teverT'tL pdl y of Ll!

h1 t! 1 .. r ? ^''"'*^ * "''• '" »«•»?<-«<» ^f John H.rt .nd Ann

«th MaHJh, 1872; Indthat pp the l«tofJune, 181?. lAetr-naferred her inten-t

llM<«V

,\
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-.r

*•"***»'• Jn the concern to her oo-partner, who afterwards admitted Ilioks^B a partner;

2!?r?n« coS- "°? ^^^ defendant treated with the present plaintiffs as Devaney & Co., and te-

PMjr oeiv«d an ajmul premiam fVom them, &o. . Then comes a special answer by the

defA^dant to this special answer of the plaintiffs, on the ground that it introduce*

; new matter at. variance with the averments of the declaration.

.^
.

This last special answer by the defendant to the plaintiffs' special answer to de-

fendant's exception is plainly contrary to the express rules of pleading which
have been followed in this country for considerably more than half a century.

• Sixty-three years ago, in the famous case of Forbes vb. Atkinson, decided by tbe

great authority of Chief Justice Sewell, these rules were laid down. Th/ey hare
not been in any manner altered. They could scarcely have been amended by

: our present ood« of procedure which merely expresses in a concise manjner whit
these rates are. Art- 148 says that the issues are completed : " 1. By declaration,
" pleas and replications, if there aro no perpetual exceptions; " 2. By declaration,
" exceptions, answers to exceptions, and «eplioation8 to answers, if the an-

" swers contain facts that are not in the declaration ; 3. They are also held to

" be completed by foreclosure from filing, or by failure to file answers or re-

" plicatiops." It can rarely, and, as fares my individual opinion goes, I should
say never, happen that those forms if duly observed should fail to present any
issue in a shape susceptible oflogical and precise deductions. But ifit should eo

happen, the parties are not with»ut remedy. The concluding paragraph of
article 148 comes in aid to such exceptional cases, if they should aver arise. The
words are: " Nevertheless, if the proceedings secondly enumerated are not suffi-

cient to fully set out the grounds of the parties, the court may grant leave'to file

further pleadings. " In the present intitanoe no such leave has been asked
;, and

to make matters worse, thj plaintiff, instead of moving to reject the pleading
thus irregularly fyled by the defendant, inwribes for hearing on law. The only

course that the court can take under the oircumstances^is to discharge this inscrip-

tion, and order a repleader from the date of fyling the defendant's pleas to the

;

declaration. /
"

Motion for jury tfial rejected and repleader orderedi^^

Crots, LunykjDavidgon & Fi$her,'for Plaintiffs. /
"- -i

T^Ao^me c^'vilfac^aren, for Defendants.
/

; •(«•»•) / .

COURT OP REVIEW, 1873.

MONTREAL, 3l8T OCTOBER, 18T3.

Coram Johnson, J., Mackat J., Torbance, J.

' ' No. iMe.

Darling Qt t\. -n. St. Jidien ^i tl.

-*hat a decUntioti lettliig ont • prombsorj not*u made by One of the defenduU " 81.

JoUe;, Meiir/' and praying forJndginent agidiirtbim and tbe otlier defbndrat, the endoHe,
r A -i hftotdeniBnabfe.. ^

y , JoHNBQi^ J. :-~;ThiB aotioa was againsi the maker and the endorser of »
' promissory note jbioj^y and severally. . The defendant St. Julien was described

i». ^ of the parish of Vaadreaif, Huteur" ; the jither defendant as of the 8«me

Hui>:~Tbatltbi

»-•
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'1'

• ordered.

tfenduta " 81.

t, tbeendoHor,

loTser of a

18 described

P the same

children who were not nnmflfl «nH tk^ I

i"""v "» »"W>r lo certain minor -

.pp.™ to h.™ LTmZ'b'lL „?"•* '^ ""' ""*'*' >*"«"'

...-, or ..,«.,.,iziitriirj'i.-rr- i!r*capacity it s no ground of demnmir « .- .[ .
^""'* '"™ "» ^htft

sent case a joint and ^v«rn] tw>Ki»n.i -« j .. ,
-'

"""'gnaiea. in the pre-

fore, be reversed, with costs in both Courts. .

°*"°"'-"^.-there-

ife«^< <fe i>o«^., ftr PlaintiflS'.

''"'«"«"* ^^ Superior Court reversed:,

/>./>. 5o«rf^, for Defendants. " /
'

(8.B.) I / . .. •

SUPERIOR COURT, 1873.

MONTREAL, 31bt OCTOBER, 1873;

Coram Maokay, J.

t)

No. am.

(8.B.)
,

.

;.. ,- -y- •'--•
- -r

|«W,K..W,p.„j.T'''-*"- ''*"""''>»H«'»«r0l»ll0«fe,«rfB0Di*,,
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SUPERIOR COURT, 1874.

MONTREAL, JULY, 1874. ' '

(IN OHAUBEBS.) /

r- Coram ToKRAHGU, J.

--r ^V No. IBM.

Pfivett vs. /Sexton, et al.

Umlo :-Tb«t the Superior Court bw no authority to luue a manduaua to the licenw oommlMlonen
under 87 VIo. C. 8, to oompel them to grant a Uconae. .«

'

Pbr Curiam r^This case is before me on the merita of a petition, which peti-

,
tioner presents, praying for a peremptory mandamus against John P. Sexton
William H. Brehaut, Joseph Jftnes, Charles A. Leblanc, Esquires, that they

\confirm the certificate to which petitioner holds himself entitled under the

lieense acts (Quebec) 34 Vie. C. 2; 35 Vic. C. 2; 36 Vic. C. 3: 37 Vic
C. 3. . .

• -

ThVpetitioner avers that his application for a Itbense with several affidavits,

certificate, and bond were duly placed before the license commissioners at Mon-
trcal, to the end and intent that suoh certificate should be confirmed by them
according to the provisions of law in t|iat behalf, to enable petitioner to obtains
lieense in conformity with his application, and petitioner then and there became
entitled to a confirmation of his certificate". Nevertheless the commissioners
refused to confirm. The counsel for the petitioner contends that the commit
sioners have no discretionary powers, no contentious, or judicial powers; that

their powers are shn^yf ministerial. Their duty, he contends, is imperative
if the petitioner has complied with the law; they have no power of discrimina-
tion

;
that the power of refusal is only given in country parts to the councils,

lie says that S. 12, *|ioh gives power of refusal to confirm, does not apply to

Montreal. He says it is impossible to suppose that the petitioner should be

deprived of his means of living by a Star Chamber inquiry of the Commis-
Vsioners. . ^

'

I may here remark that the evidence shows that the petitioner is a most res-

pectable person, arfd not-a word of objection has been uttered against him per-

sonally. '

I shall now shortly state what my view of the law is, and I may add that I

have found no difficulty in arriving at a oonelusion.

By 37 Vic. C. 3, 8. ^the 7th section of the License Act is made to read as

ibllowB
:
« 7. Except in so far as it is otherwise provided in this Act with respect

to the City of Montreal, no' license shall be granted to any person for keeping,

in any oigsnixed pairt of this Province, an inn, tavern, or other house or place

of public ente^oment, unless ^he person applying for the same piodaces to the

revenueoffiifr a certificate signed by 25 or a majority ofthe municipal eleetor8,&e.,

and confirmed after due deliberatidn by the municipal council, Ac., or confirmed

under tecHon 12." By S. S. 12, "such council or such mayor and justices, or

" such justices, as the ease may be, may refuse to confirm any suoh certificate^

" if he.w they see fit fo to do."

K'
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80 far we in.y reawnably ny th«t the munS^ooonnll «,
7~~

tioes, or justices, as the c«» may be, have vow^T^Z ^
'^"' ""^ ^""^

tionorrofusalto confirma certiL; ;;:rrCs^trr^^^^^^
TheneomesaspecialprovisionforMontreaJ a riQ .T I

'4re.I, the powers aod duties conferred!„Jr' ^V
'" **•* ^^^^ «^Mon.

"7%nd n.'^acerning th eZtatn .ndr«
'^" *''* ~'""'" »>y ««««'"'

"oertiflctes. shall be llu«ivei;eri^^^^^^ T«- of »i>eh

"commissioner. &o." PetiUoL contlds ifs Tl^*?
* ^'^ «-»

commissioners the powers of refusal given to the ««,„ i

^ ^"'^ *» *•>«

justices, by 8. S. 12. It is possiblfZt h! T '' "'*^"' ""^ J"«««««. <"•

twelve" have been omitted ^8 3 aftar"»K
•^"'"' ''''' "^^''' "^'^

eleven;" but does not section 7ty Ih
" * ° ^^^^^

nnder section 12? and section 13 "nfel „n!„ .r
*'' ""'^ ^ ^firmed

and duties of the councils under S 8^1 ZdT^
commissioners th« powers

Then follows 8. S 13 rn^ « am ?.
" V

• to ))f (he board shall b« tul •• ^ "'"'' '"•' ""» «''j"Jio«-

tificate, and their adjudication irfinaJflJ? " '"^'"^'*^ ~"«"» » ««'"

S»P«riorCourtoron'eofi W^tul^^^^^^ the

l.«dthe petfti^rnW be rejC
'""*"""**''«

«•«»«».'«»«« P«yed for, v

» E. Carter, Q.C., for petitioner.
J. L. Morrit, for Sexton.
lacoste, for Brehaut and Jonos.
^<. Pierre, for Leblano.

(J.K.)

Petition dismissed.

^ SUPERIOR COURT, 1874.
(is OHAVBIBS.)

. \
MONTREAL, UTHJctT, 1874.

Coram BxAVDar, J.

e-b "« « wrvant of the petitioner to abandon suchM^ce.

S«xton«t«l,

'4

\
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Wm. A. Smith. Tho Reoorder refube^ to issue his irarrant on this iaformation, on the grouDd

Johar.Stttpn. that it did not set forth that the seryant engaged had been engtigcd before wit-

nesses.

Smith accordingly applied on the 26th of June, (while the Superior Coart

was sitting in term) to a judge In chambers, for an order for a writ of maoda-

mus to compel the Recorder to iteue his warj^ant against Leishman.

The application was granted, and t|ie| writ was served upon the Recorder, who

appeared and fyled an exoeptiQ.nio'ihe form, based upon the pretensions : Ist,

that a judge in chambers uiuid not order the writ during term; and 2nd, that

a mere general affidavit Haa insufficient.

./ To this plea the petitioner demiitrcd, and after argument, Mr. Justice Beaa-

/ dr;, on the 14th July, 187 i, dismissed the exception to the form.

Abbott, Tait <!• Wotherspoon^t petitioner.

A'crr, 2/nniie (it CaWfr, for respohdent.

....--} (I.T.W.)

SUPERIOR COURT, 1874.
'

.
:

MONTREAL, 30TH MAY, 1874.

,

Coratfi TbBBANCX, J.

f'
. No.869.'

Ex partf Charlet E. Brown, Petitioner ifor certiorari

;

*

• 'm'-
**"* '

-

; ,

'
J., -P. tSexton, Recorder, mis en cause.

Hbld :—That a oonTiotion baaed upon a by-law making a penalty for every day that a thing l« done

^ while the Statutea upon which the by-law ia Cramed do not dearly giro authority to impoN
more than one penalty, will be quaahed.

Per Curiam :—This ease is before the Court on ji motion to quash a convic-

tion of the recorder of Montreal made on the 19th March last. The conviction

in effect stated that the petitioner on 16th, January last was a butcher keeping

a private stall for the sale of fresh beef, &c., and did then neglect to pay the

duty of $500 imposed upon 9aoh person keeping such private stall, &o, " con-

trary to the by'law of the council of the City of Montreal."

The by-law concerning markets ahd the sale of meats, &c., is in chapter XIX
of the By-laws of the city. Section 43 enacts that no butcher shall keep a pri-

vate stall without leave; section 44 enacts that the annual daty on such private

stall shall be $500, and section 45 enacts that every person n^Ieoting or re-

fusing to pay the dufy " shttU be liable to a fine not ezoeedlng $20) and to an

" imprisonment not exceeding 30 vd^rs, for each and every\day, (if sued for

« separately) that he, she pr they stiall so continue to keep such private stall, or

" to sell or expose or off^r for sale as aforesaid."

14 & 15 Vic, c. 128, s. 58, has been cited as containing the ai^thority for the

by-law. This section inter alia gives power to the city councilV' to impose a

" duty on all the private marts in the said city, ^ ^^g^ wy Qereafter be

" established therein, for the bale of cattle, provisions dr prove|^97i>r of anj-

" thbg else whatsoever that b usually -sold in public markets, ^ith power to

"regulate and fix the said duty as regards each particular dtto^ as the said



•
7" ^

SUPERIOR c60rt, 1874.

ihol

tioi

" ooonoil may see '^t " ti.« «- i
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i

'*•

;

"4on: ^'^n,ly,,yZVX.tTl^.^'^ Word, .t the end of thi ci.M.a

ine."
,,

'"*'*7°'"y'^««°','>«««»"y for enforcing .the

pefUy for each .nd eve^ di^y thlt th^
" ""^""^ *''« •°>P«''"o» of a

elf Garrett . Me«enge^ t'r" CoT'pI Tfi^ "l!:
'^'''^^- -^^ '^-

common,nforn«,r for a second penalty WilL J T*l
" t ''" "" -"tionj^f a

pferaof jheaotwereexhauatedbvL^ '

'i*'''
»"•' "Jed that thecal

a*, before the CWrt, Bowlj cV'^^^^^^^
**'T ^-•'^' -*-" • »oJion

blrt^ brother Willea, via : thltone wn.Uv" „J
'" ' """"" '" *''*''«^ "^^^^

fc rkeeping open hia honae for purpTaet^hS^^^^^
''^ *"« <'«««'<J«»t

dJnottherebyaabjecthin,aeIfto'coruta^v^^^^^^^^
le palature had intended that there should hi ^^J ""° ^^ *" '^V- "»'«'
ti « would no doubt have b^n e« "^5 ."r

*•"" '''' P^-^'^^' »»>•» i-ten-

B/les,^,B.id:-I,^7thn.Jr^ r
"''" ""'^ unequiyocal terms."

glesapenalt, toacllltZeTZ-i^^^^^^ ^^^

.Idheopenedwrn^nUyrbet^^r^^^^^^ *^' '^^ P"-»« -^'
mnatbequaahed. ^ '"^ '"'•*™* •«*'»«"ty. and that the convio-

'

f^
^^' ^-^^ for petiMoner. ^

'^''''"

n •• /

^. QC, fof the CorWatioo
Conviction quashed.

COURT OF QUEEN'S BENCH. 1874.

Appeal Sidb.

MONTREAL, 22in) JUNE, 1874

TA80H.EKAU, Ramsat, and Sanbohn. JJ.
No. 4fi.

BENJAMIN BREWSTER, ,r AL.,
"

Appiuabts
AMD

HENRY STARNES, ar a^.,

representing the r>«^^«,ZTT^^' o I '
^^ ^""J*"" Brewster and others

wiuiams^iiv;; gsrni3i':h: ir"";''"'^^^
oobnsineaBanderthena^eof he^L^Ti". ''*"'^'*«^^

23 of the defenianto, joinUv a^d »1^^' 'I
'*°^®'^ Jndgmept againat I

7 ja-gmentof ttesame Court, sitting in review, (Johnson,

Forow

il^

.^t
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B«q)MnIli
Br«wil«r, at kl

ToBHAHOE, and Biaudby, J J.), rwtkred on the 30th of April, 1873, tbii

iti""" 'judgment wm reveraod, and the action was dismissod, with opata. From the

7t al..
**'

latter judgment the plaintiffs, by writ No. 162, dated 16th October, 1873,
"' appealed, but made only Henry Chapman and ten others of the dofondanta rea-

pondents; and afterwards, by writ No. 45, dated 27th April, 187-|,_they agaia

appealed, fVom the same judgment, making only Henry Stames and Pour othcn

of the remaiaipg defendants, ruspondonts. Thus, of the 23 defendants ooo-

demned by the first ji)dgment eleven were made respondents by the first writ of

appeal, and five by the second ; but there was no appeal quoad the remaining

seven.

In the case No. 45, the respondents moved for the quashing of the writ of

appeal, chiefly on the grounds—(1) that no appellant can have more than one

appeal from the same judgment; and (2) that, in this case, alt of the

,
" opposite party" to the appellants in the Courtbolow, affected by the judgment

appealed from, had not been made respondents in the appeal.

The Court granted the motion, and quashed the writ, with costs.

Ritchie, Q.C., dh Borlate, for appellants.

Griffin, Q.C., A La/tamme,Q.C., for reafonieaia.

COURT OF Ql^BN'S BBN^',18J4.

QDEBBG, 8th iuNE, 1874: -

Coram MpNK, J., Tasobxbeau, J., Rahsat, J., Sanbobn, J.

No. 10.

THE WATER WORKS COMBANY OF TDRE^ RIVERS,
- " Appbllamt;

AND

V

OLIVIER DUSTALER, RaSPOHDENT.

€*

}I|$ld;—Thnt whoro counwl for reapondent omitted to move for diatraotlon of cost* in appekl until tho

following term, dlitniction will novertbelen be gnuitod; and it is for the appellant to eitabliih

by affldavlt that the reipondent has raoelTod the coiU penonally, It luoh be the caie.

''^Ci^ts were awarded to the- respondent without distraction, and counsel for

responaont allowed the term to pass without moving for distraction. The

fbllowing term he presented a motion for distraction.

The motion . was objected to on the ground that the respondent might have

been paid the costs perEonolly in the interval.

The Court, however, holding that if anoh .were the case the appellant shoold

have established the faot by affidavit, granted, the motion for distraction.

The following is the judgment :

—

"The. Court, having heard the parties, by their oounael respectively, on the

motion made in this cause by A. M. Hart, Esquire, the attorney of the

respondent, on the second day of March last for dis^Mtion of oosts in his

favour for the reasons therein set forth, and deliberated thereon : doth grant the

said motion, and it is ordered accordingly." I;.

TuTCOtte, Paquin «& Tureotte, fGi Bf^Mant.

A.M. Eartf for respondent:

(J.K.)

^- ..f;.__:
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-COURT OF REVIEW, 1873.

.
1

*'«»TRBAL, 3Ut OCTOBER, 1873.

V. - - Coram JoHN80r», J, Maokat, J,'Tobrano«, J.

No. 1626.

^arc AurtU yt. Duroeker,

tho^oLrr""*
*"™'" **'*'^'"*"«^«f St. Hy.oiothe,.ndwM broughtWn.tthe defendant upon a note executed en brevet WithLt „«_ r •

^" ."
|>.;nt, .l«d in the ca.. ..e of the^'j gL. i!Xrwe"^,:«: o^i^th attention of the partie. to th<. fact that the in^rumen upoaThic^ Jho

kind at aw or in equity could Ho upon it. if it was liable to be atam^ S*. point which, if decided in the affirmative, would dismias thSaXn- Jt
« one upon which the parties have .ieW, boon heard, a„ni^^h,td^d^:^^^^^

After rehearing, the following judgmen^^aa rtflere* :-
J0HN8ON, J.:-It«> happen, that upo'S'^he merita of this ca«,, the recordcame under our considoration before the discovery of the ppint nowlTforTtheCourt, and on which a rehearing was had.

^ Wefil bound to s^^that «1..«. was first presented, we should unhesitatingly have confirmed! udgmen^the defendant in one of his pleas oflr^%^ confess judgment; nor do we aTchany.mporunce to the objection that was raised on i^
'

a vahd confession ofjudgment, undel- the 94th article of the code da procedure

d n!Tr /'
««'»'««.« ^oaft'-Hion of judgment; an act which must bedone by the part, or a specially authorized Attorney; but it is a pretension or

^
offer set up m one of his pleasf,tn<l is conclasive of the case: StiU le«, iZrt-.nce attaches to the contention t^tthir offer was made under reserraUon of all
matters previously peaded. It is intelligible that under the system of pleading
that still ex«ts in this country a defendant may plead everything he chooses«der reservation of everything else that he has already pleaded : that is to say
Ihat he can go on contesting the action under as many now grounds as he pleases'serving all that he has pleaded before tending to the same end, vLXdismuBd of the action; but I cannot understand how he can be allowed to
re^rve to himself Ae benefit of previous pretentions set up in order to get the
•ouon dismissed, while he,admits that judgment ought to be fcndered Linat
him. A defendant may ask for the dismissal of an actiod against Wm for mnsny good reasons as he fi able to give; but io suruly tainoi be allowoJ to wk

^
\

.. /
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"^^'^ in nineteen ooniooutiyo pl«a, th.t tho plaintiff bo mit out of Court .nl^ r;:h?t
'"'"'''':

"^t^
-'"" ^"^ p"^'-'"-" '- « '-ti.th prr.,.

;

"^ th»t tho .aa,o pl«.„t,ff irontitlo.1 f. j-Ogui-nt ; or i,. other ^orJ. a.k toriwrvt mean« of defenoo whioh ho o^prewl, rcnom.co.

th. d.«,0Tery th.t the instrument «uod on woh not ..umH ; «nd a rohcu In!wu ord >red upon the point of tho ncoe«ity of iu b^in^ 1 The Itt "
^^

heard .t length, .nd it ,a. .rgu.d on botl. aide- that uo .Un.p SltJZ'
.

The pliinfff contends! for thi,, beca««, he could not reccrer at .iTHfe

««. th HK, beoaase he imagined himself interested in shcwinK, under hi.

~
^ t^/e oT: r2« V '"t"' ''•"' "'" "" "'"^"" •* *''' '''' '^'^^- of

«!hl ? K
*'\°" "*' ^'^ ""P"" ''"''''• «"• P^-ni'-ory notes and bill, of«ehnn«. wh.oh enacta that unatamH in-trutnenta of eerJa description, are

Int on on th.. subject. There are two points to be decided : Is^ I, .his .„instrument upon which a stamp is re^iired by law ? 2ndly. If i be L c

irrr'""^;'
'''"'"''''"' "«"^ l-t. This arst point is one wh

^8 Vict. c. 4 Ihe neit statute relating to the matter (the 29 Viet c 4V^lyaUercd the scale of duties. The third statute (J^lW; ci^b^LtjlTy to .as rument. executecT on or after the let February, 1868 If tljisE
dehnes (which the pre^Bus statutes had omitted to do)^liat %¥ promissorv
notes, subject to the duty, and leaves no room for doubt' that ihe pr^ent no^^
IS one of them, ,f .t could be affected by thesejatter provisions; but it is dearly

11 '7: ''?• '^' ""^'' '''''''^^' '^^ ^' ''- -'« by thl «6hto
•

general p„no.pU, and we discern nothing to justify a determination that it

"

was no a pronussory note subject to the duty imposed by the Act. The case

t!lT 7' ;r'"'
^"^^'^ •" '^^"^ •" ^'"™''' 1««5' '"«' been cited r butthe author, y of that case only extends to saying that the instrument that

We^lrJoH^ "^* -»«^« payable either to

oTdL I. u
' " '"

.

*''' P'"""'' •"'*""'^' b»' »«« "eroly payable to the

It M;4"f ''T-.°n^;?'
'"" "°».«'^bject to tho five years' prescription.

^f!r1 : f"^'
'"^' '^''"^ *•""*" ' ^''^^^ -«*' » ''written pro-'in«e for the payment of money at all events, and without any condition. It must

contain the signature or name of tho maker, an(^ bo for tho payment of a

STh tlT "T. "^ J' ""-^ ""' •" '"^^«"" '' wordfconsisJo:
Y*b tbe foregoinK i^les." We cannot hesitate to say that the note or ia-s^ument before u. in- this case, tried by this definition, is a promissory

n? ."' T '" "^^^^ *" *''" *^"*^' ""oh ha. not b«,n paid, aud
.

ought to have bpen stamped to give o right of action.
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Th« Dfzt point U m to whtlher th« omiwlon to itamp otn b« r«modi«d **»» aumi.
now. The pluintiflT nialcea a tuutiou totallj uiiiupporUxl by anything extra- 'i>uwh„.
Dtoua, that aUuipa bo now afliMj, and he rolios upon the luit Sututo relating
to thin couiplioated aubj«ot (the 33 Vic, oap. 13.). If tbia laat Statute applied
to the preaont oaao, of which aeriouH doubU may be entertained, ,it ia quit»«
oortain that the relief HougLt could not bo grniited under tji^ ciroutiiatanoer^,

thecxpreaslangnngoofthe Staluto boing nuch a» to preclude it. Thorelidf '

affurded by tbi» Stuluta la in oumii where, to uho tho words of tho law, "
it ap-

pears that tlio holder of tho instrument when ho beounie holder, bad no know-
ledge thnt tho proper duty liud not jwun p;.id by tho propo. porty, or nt the
proper time ;" and tho instrument shall still bo valid, suya tho Act, if it appear
that tho holder paid double duty as soon uh he mud6 the discovery. What
evidence huvo wo of this? None whatever. Not' evon un aflSduvit. Again :

"if it appears to tho satiafuotion of tho Court or Judge that it was through
inadvertence or mistake :" these are words requiring the Court to bo aatisfled

'

upon the point, not makinj^ it a matter of course for a holder to neglect to^
stamp as long as ho sees fit ; and then affix stamps as soon as he finds ho
cannot get judgment without them. Wo, therefore, reverse this judgment,
because the instrument sued on has no legal validity—being unatamped ; and
we say that even under the latest Statute, which wa oven doubt tho application
of to tho preaeut case, tho plaiutiff has not brought hiiusolf within tho oondilions
bj which aloue, even under that Statute, relief could have been afforded to him. r
E^h party will pay his own ooata—neither having dlH^ovcied, or at all eventa
availed himself of the discovery of the ubtieueo of stamp.-.

The judgment is recorded as followa

:

The Court bore sitting as a Court of Review, having heard tho parties by
their Ooun.sol respectively upon the judsfmont rondorod in tho Circuit Court for
tho District of St. Hyucinthc, on the 28th of January, 1873, &o.

Considering that there is error in the said judgment of the 28th of January
1873, doth, revising said judgment, reverse tho same, and proceeding to render
the judgment that said Circuit Court ought to have rendered in the premises ,-^^'-

Considering that the promissory note, or instrument in writing sued upon' in
this ease, bearing date the 13th of July, 18t)7, was at the time the same wiS
made, subject to the duty imposed by law upon promissoiy ntttes, and was no*
stamped, aa waaand is required b^the Statutes in that bebalfmade and enacted J

and that it ha\ therefore no effect in law or in equity

;

Considering that the motion made on the plaintiffs behalf, on the 22n<i of*
October instont, t\) be permitted to. affix double stamps to the said promissory
note, ia unsupported by proof that the holder thereof when he beoame holder
had no knowledge that the proper duty had not been paid'; and that it does
not appear that the fiolder paid double duty as soon as be made the discovery
that the same was un^mped, nor that it was through inadvertenoe or mistake
that stamps have not tieen affixed thereto; doth dismiss the said motion, and
doth further dismiss the present action

;

And considering tba^ther of A^ hiu availed WmBelf of tho fact

i

,j

%ii
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COUitT OF HKVIKW, 18T8.

ll.».^A.r.ta th.t tho Mid laftrumant wu uiuttmH. U la idjuJKwJ ih,t raoh wrtr pt* hk
Onfoctor. own oosfai, M well in tbia Court, h in th« Court Ulow.

•fudgnMDt rtTorMd.
CAa^tion «fe 5i(»(/«, ft>r th« pklatilT.

Dorian, Dorian <t Gtitffrion, Counwl.
JUtrder d Co., fw th« d«f«ndut.

DtLorimitr, CoaoMl.

(J. K.)

COUKT OF QUEEN'S BENCH, 1874.

MONTRBAli, lltb FEBRUARY, 1174. •

"
'

.
[In Ciumbebi.]

"

Coram Ramiat, J.

Id the mnttor of th« application of TU U. S. Ooutrnment for tha axtr.-
dition of fsroct Ifoneiihmm, on a okargo of araon.

UllO:-l. Th«Uub-iwHonaofi«!(IOB«.ofth«Imp»rl«IIUtnidUlonA8tofl»Tn l.i.. .

.hc.ut....,„, E..r.dU.o» Tr«i,x f.wl 0«..T,S.„drSui r^^^^«h««.f6r,. not Id lorow. «Moarf .ny >|>|>ll«.lloD und.r .uoh tr.«lT
' ^ **'

1. Tbtl> eopr of. Bill ol Indlo^n»>l luuob •|>in*l th« prtooB«rlB th. i;n»«l ni..

I. rb»l tb«»vliivnc««>ldue<>d wai lafflclent to luitaln the •pplio.Uoo.

RAnaAY, J^;-B«fore proceeding to adjudicate on the merits of tbia appli-
cation I must diapoae of a question r«(rcd wbile the eridence wa. beina Uken
the dcewm of wbiak was rrfaerved till after the final hcarinK. The DiTtnct'
Attorney for the S.ate of New York being cnllod aa a witnei by the ,2Z
tion. la a.k«l fa eroas-oxam.nation on the part of the prisoper, <'Ia thert. an,
provision m the law ofthe Ilnite-J Staten or in that of the State ofNow York pro
hibiting the trial of the person extradited for any other crime than that for which
he .« «, extradited ? On the port of the Government ofthe United State, it was
objected that thia qiieation ia irrelevant. Mr. Kerr, for the priaoncr elt«d
ace. 27 of the Ex'raditian Act, pa«ed in 1870 (33 and 34 v'c c.p 6^The section m question roads aa follows .-^"The Acta specified in th^'thi/d
schedule to this Act »re hereby repealed as to the Whole of her Zy^l
Dominions and thu, Act (with the exception of anything contained in it wbtoh
unnconsistent with the treaties referred to in the Act- so repealed) shall apdy
(aa regards crimes commiteed either befon, or after the paasing of this Act) in
the case of the foreign States with which those treatie. are nrade, in t

"

aame manner as .fan order in Council referring to such treaties bad been made inpunnian^e of thia Act, and as ifBuch order bad directed that every law and
ordinancj'which is in force in any British possession with respect to such
treaties.shou d have effect as part of this Act." This' raises the whole question
as to what law gove^a extradition in Canada, 4nd wWher onr Statute
respecting extraditions flp theMemand of iHo Oovernm.,nt^the United States
of America, IS rep^afed, and ifW, to what eztiyit ic i« is force, The first
enactment of Section^ 27 is perfectly simple. It r/Kcals%e Act under the

•
"-"
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COURT OP QfJKKN-8 BKNCII, 1874. Ml

FrMohTmly, both tht Aoti andtrtlM traalj with th« Vaiu4 Ruim, th^-Aot i*.«rM«.««.#

gifiog effact to Kilrtdition OonfwiloD with th« King of Donmark, and tl.a
'"

Uum."***"

Act for tba amandmant of tha law ralating to trtatiea of a«tradltion-» ganoral
Aot paMud in 18«rt, or tho anKindinant of tha law ralatioK to traatiaa of axtr*.
dition. (29 »nd 80 Vic, cap. cxil.) Tho diffioultj ariMa with raf^ard to tha
cooitruqtlon of tho aeeond Hiotfibar of tha auction. In order fully to undaralaad
tha Mopa of tha quaation raiiwd, it Im naomniiry to nhotrn, that bj the form ofat-
praaaiuu uaod in t>i« praviuua purU of tho Aol, and notiibly in iiootiona 2, 4, and ft,

it would a««m u though it w«r« not int«tndad to applj tho Act in aoj dttgraa until
th.0 fpraign oountrioa, with which triiitiea Pii«t«|, had «<ith«»r by law or by
'arraiiKciu«nt with llur Mttjcaty, reoitunimid ooruin prinoiploa. If tha atatuto
had KODo no furthur than tliiii, tho effuat of thow onaotmonta would haro be«n
to aweep away Uie whole of tho Imperial Acta girinp; offoct to oxlrudition with
any foreign country. Thia could not have bc<v) oontomplatad, and tho noooaaity
of avoiding auoh a reauitKivim ua the l<«y of the leoond p«rt of aeotion 27
which thufl bcoomca clour. Tlio Aot of 1870, except in ho far aa It ia incon'
iatent with tho treatioa referred to in the Acta enumerated in the 3rd Schedule
that it with tho Treatioa with France, with the United Statea and with J)an-
mork, aboil apply aa if an order in Uouncil referring to auch troatiea had boon
made in puraunnce of thia Act, and nx if mich order had dincied thnt every luw
and ordinance which ia in force iu any Brithih poiwowion with roapeot to auoh
trentica ahould have effect "os part of thia Aot." The effect then of the«e
treatiea^B saved for nil Her Mnjeaty'a dominiona; Hwondly, tho Culoniul Legia-
lation iaWvAd

;
but to what oxtont ? Cdloniul Legislation in to be read mpart

of the AA of 1870 and .the Aot of 1870 ia only to apply in mTm aa it aball
not be incdriwBlentfWith tho treatioa with Frunce, w«l tfa« United Sutea, and
with Deni^rk. I moy obaarvo en pauant that tho Aot of 1870 aooma to affect
•eotion 132 oflhe Britiah North America Act of 1867, by .which tha Parlia-
inent and (Jove\nmcnt of Canada ia granted "all powera ncoeaHary or proper for
performing tho ol^ligationa of Canada, or of any Province thereof, aa port of the
Britiah Jfinpire. toworda foreign countrioa, arising under treaties between tho
Empire an 1 au^b foreign oountrioa." At leaat it baa hitherto been auppoaed
tbat this (cetioii gave the Canadian Parliament power to legialate on treaty
iqueationa, ind i^ wob on this underatanding our Extradition Act of 1869 was
passed. I may further observe that if there had been any order from the
Queen in C ounoil Buspendin^ tho operation of the Aot in Canada, as provided
in section 18, all this diflBculty would have been avoided, but I am informed
officially thit no such order existB. I must, thel-efore, at eaeh step decide what
part of ou • Aot is not inoonsistent with so much of the Aot of 1870 as is
oonpistent with the treaties mentioned in the 3rd Schedule, that is the treaties
with France, with the United States, and with Denmark. This may become
a very invoQved. operation ; but as the (jfueetion is now raised I eee no other
mode of dealing with it. I am confirmed, too, in tha view I take by the case of
Foster, so far as it goes. There it was urged, at the last moment, that our
legislation wis repealed by the Municipal Act of 1870, and this pretension was
negatived bV the unanimous judgment of the Court, and I may add, I think

/
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.0 S^-'

*t '^^ Ittewnt <(§w l» 00I7 r*j . in« i^ 4teUk vktHm ittrt li

l!^L!r!!£f f'
**• '"^'^ "'' '*• **^«^'o^ * -P^' >• »» Uw United Nut*. ,W »# #nWi th«» • pri«,n«r oilradilod dn w$ itl^um ^.ffoot U triod for

•»«rth*r mitiJ hp bM h.d .n opp<,r»Hiiii, u lM»id« tb« jorWiolU. I. ihi,
ttH^im tifl «h« A^t of 1870 lncon*b(gsnt with tb« Trwtj with th« UnitedBuimr (?• the p^ <^ th« pf*,„«r, ^r. K«rr h« trgH, wilh>irmt
ngtndtj, ,4a| ,|p ifm^UimB of .ub •.di^fi. I a*f 1 „f action 3 .n not
Monriatent with tb, M itrntint, .nJ that th«/ •». th«r.fbr«, in fore; tnd*
that until ll,«r« !• an order in Connoil under MOtioa 6, whioh would o^ itwif
a«ttl« lh« faot a. to wh«th..r mib,«fltio« 2 haa Un eompliad with, th««iftl.no«-
of th« foMlgn lav or arrangamant muit b« prorad. Ila Airiher aava
in aupport of th« prnponition t^i aub •o.lion «2 ol' M«ti<m 3 i» not incon"
•latent with tho old tVaatlaa, thai tha trial rtf . p,i«„„ attrr«ndarad
for anjr olhar oiima than that mwitiono.! In llie demand i« a rhl.itlon of intar-
n«tiooal law. Nolwithatrnding the plaii.ibilily of thia roa^ning it faila to oon-
irlnoa me In the Hr«t place, it goea too far, f.,r, if it were reooguiiod aa a
p»1neipI«of inlmiutinnal l..w ili.t n prl*.uor eirruditod oould Gnk be trimi for
the crime for which fho c.fradition took place. It would not hav. U,n neocMarY
for the Imperial l'arli.nu«nt to iimko iheae proviaiona, and it would not hcnwa^
Miy U) aak ihU qaeati/>u. I nni not. howferer. aware that it haa ever been laid
down in Knglnnd that a iimn nnc« Hiihin the juriwliorion of F:ngliHh Oourta
could aet up th« form of Uin arn.at or tbu luode by iThiab he oauie iuU) OuMudy'
•a « re««K> for diwhargD when acciiicd of a crlnle. But even were thia other-
wlae, it la not tho international law that it ii aought to »B9re, bii^ the apeoial
re.,nireuient of a new atatute. Now, I cannot conceiT#s|flr . new proriaion of
tho Act of 1870 eoulJ be coi..i«teiit with the troatiea with Frarroe, the Unitnd .

Statea and Dentnark, entered into jear. before. Being oft^ opinion, I do not
think the Irt and ^nd aub-M^otiona of aootion 3 e.n b« feonaiilared In foroe until
theh) la an order in (Council proclaiming Ihem. I am offciaHy inibrmed that

"

--'there la no auch order. The eaae of BouTier. Law Journal Heporta, vol. 42
part 2, New Seriea, baa been cited to eatabliah th»t,'wh«^ there waa no order in

. Council proolalnijng that^the ActW 1 870 applied. In It- entirety, to Prance
it WM neceaaaMi|io ahow „by ovidiinoe that by th* law of France the French
Government woulfVot try the priaoner for an oflen«o other than th*t for which
the demand in extradition bad been made.' It ae#ma to me that the oaae cited
doea not mainUin thia propoaition. The judgea in Engl^ did not decide tha
point raiaed here, J-hey admit iU difficulty and apeak oWhe complicated an.
obacure language of aection 27, and they diaeharge the rule on the ground tha,
there waa evidence that by the law of Franc^. the prisoner aurrendered cannot
be tned for any othe^^ffi,noe;. and consequently that it was nnnoceaeary for the
nnnrt J„ *i..» ..^ ^-^^-i^rpret section 27. Mcllor, J., .aid, hWever, that he

^^WIp* of the Attorney-Cleneral, which Moms
iiw^ 27 wh^th I take. Mr. Kerr inaiated

..5'Ju8ticU|laokbuni would' not have said

^ft'pr* sub-secti|Pf^.ipection 3, complied with.

« But by the context we aee clearly that

>
.

Court in that oaaa ^j
was inelined to agree

to me to expren the

•trongly that the Qhie

that they considered th

'inlen they bad though'
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iu p«.vwo«. h.« b^,eo„piw with. Th, c««,t .dj«dic..;iU Li
„

BOtle. .od th.r« hi. nol b-„ ^„, „„Hl.lUa,.|„o «f ,«,lo„ 27. Und«r th,

lotrcluoH
'•»h«'J|j*'¥««|.y .K-r-. or phr.^ol<„,. Wh-th^r thai

COO.P i<,.t.«„ •' "•^"^"Jrry I „... ..^ o.„,d «p,„ (, j„„„,„. „ ,,

K "T'Mfflr'
*'•• pMl..uin.rj Muo-tion. m to what H..tuf gor.rn. «.

«1 r^'V""'!" "'^''•/'"««»J- »» '-.urKoJ for th. pri«,n*, th.t A>pn*.. /.ifi. ou.« b«» Mun m«d« out, .u^ that ho i. «„tjtlod to hi. di«,harw
,

Jor th. prj««,ui,on,h«.,id«no«priooip«lljr.li«doui..o«pyofth«lillof
mont found bjr th« Orp,,d Jury for th. Ci.jr «d Countj ofN.w York, th. .Wdonoo

V "'^\"""^"i".'"'"
»«"«•'«". 'Mr- Hill, .ndofon.Tl.w., .hou...guo.io

^•w York,
,.
Wuh rt-gard to th. copy of Ih. bill of Indictment, I oann«raooopt

It a. oyid.no«. It I. not on. of the bopie. niintionod iu ««tio» 2 tof our Act
•Dd I don t think it I. .r,uiT,l.Bt to anything Uwr. B«,ntbo«i. It wu .rgueii
b> Mr. Carter, for the proweution, that, aithouxh the Statute oiilj w.ntionmi
oopiea of the d%p(»ition, in one oaae the drigiu»|. had been admitted u
•ridence. I cannot tee that the oan rclcrred to would justify mo in admitting
the copy of abHloPindiofhontMeVideuoe. In that o«o th. .anMon of
the ori«inal wu. hold to follow from the nd.«i«ion of the copy a. erldenee , in
th.« oaw ,t I. «,ught to u« a copy which i. not one of thoae mentioned in th.
HUtutc. Another argument might, perhapa, hnro been drawn from th. Im-
perinl Act of 1870. No such argument wua uacd, and I praume adviMdlr.

'

Although the remaining evidence ia not perfectly conclusive, I do not' think
that with It bafor. me I could di«shargo the priaoner. It i. perfwjtiy clear that
the priaoner'a .tore waa purpowly «,t Are to, and that it waa eareftilly prepared
B<) that It might bo con.umed. Kero«>no wua apilied on the BoOr, tb« windows
pdoacdupwjth boards aqd iwgging, and the fire took in a room wher*
ere ^^>fM||r m-pWiM nor gas fVom which any accidentol Ignition could

It irWao proved |^at the prisoner and his partner were oooupied th* day
efore the fire in wnding away their property, and thut hardly any property
remained in the store at the time of the tire. It is al«> proved^ that Mb
partners disappeared simultonooualy at the time of the firo, and When swa
afterwards thoy both declared that t^ey had loat «0,000 worth of property by
the fire and that they wcro only insured for |6,QO0. The departure' of th*

'

prwoner and hi. family for Monir«l, and W. 4ivim »»«'« ««der a false, name ar.
«lso suspicious circumstances which I ought not to bverte**. U k possible that
ou the spot where the whole thing happ3„od, the priK,n.r my b. iW.-lo olw*away all thcsesuspicions, and if it is possible for him, it j(s mniflMtly his interes?-^

fstrMIUn.
UfMl N.

tiaaui

ih^

ff£-iaif liJi^B^*^
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''fe«"en^^ *;.|°>' "But M ^.tandinow ."olood h»g. oVer him, and it i. fit th.t . jurr

ClT .?
whether he i« or i..not jjuiHy oTth. ftlony Wd to his chtJ.

'. ' " .^^° Pnwner wilJ, thertfore, itand oobaiBitted'Tot «»tridition.

V _, .^ " "
' 'Extradition ordered,

^rfwarrf Car^err^.a^ fop the U. 8. Oovirpmept.
'?^-^'«^crr,^.C.,ibii the prisoner. :

. 8UP|JRI0R COURT, 1874.

MONTRBAL," 9ih JULY, 1874.

Coram Tqubance, J.

No. 629. ,

*» t .

* V

;^

- _L
- -\ ^ Cordingly \B, Nield.

--^ ^ ^ ^^ „

TBt9oonreepondence answerable In damage*. / •!"'

J°«'»^°«.
J:-The plaintiff complains that, on the 13th January, 1873, he

a^ressed a private and confidential letter from Port Hope, in Ohtario, being

tT2 •^'P^^yy/he firm of J. & R O'Neil, to one Edward Sait, then ii

5!wf^if. i*
defendant; that the letter c^^ by post to Montreal on or

about the 14th January, 1873, and the defendant maliciously, and with intent

' ^iTlL ***
! T"^'

""^ *''"*""* ^""^^ «f ««'*«>" information which was
<« culatdd to do damage to the plaintiff, without any right whaterer, but con-
trary to law and good morals, opened the letter, and not satisfied with readinR

itn.T' ^ t
"^^^ *5''**^' P'""''* ^''""8 ^««'^Wy made frivolous revela ,

enl rZ r
" r*""

'^""''•"^ ^^^^^ ^" "^^^^^ !>« ^^^ ^e had been

Snrff'.M ""
"u "*T*

*^' ^^^'^ *''^™"y' 1«^^' '1«^«"'1"». 'iA^* '«W to

Z\T ri ?*""'*' '""^ P^^P*"*" *»^ P'"°«ff ^i«» his employers,

La? r '. 'JT
*•"»* P'"««ff '«« • d^nka'd a^-d a man of no chaJterth t, o„ ,^ 2nd March, 1873, plaintiff came to Montreal, with the view ofentering .nto partnership with one Robert G. Brown, and iwing to the2^us statements and slanderous remarks made by defendant tasaTd Brownr^*

^^ nSff r? ?rr '°'7«*-"»''P. - to have an> business conne ttenwith plaintiff; that defendant told said Brown that he had . copy of said letterin his possession and told him the contents thereof, and that defendant wasabout to proceed to England and intended to shew saii copyTplab^ ««

IJ: 1' f f.^xT^fr'*
""^^^ «''°^»^ letter to divers persons, and

.
among others to John Nield, a maternal uncle of plaintiff, with the Vxpress pur-POM of injuring plamtiff and damaging him in the esteem di^laid John nLuand his ^relations and fnends. thereby causing plaintiff losa and damage and
"ijuring his character and reputation ; that defendant, moreover, since hisl^tam
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fVom |)Dgland to Montreal, at various tiuMs at Montreal, and in presence of
.many persons, had frequently attacked the character and reputation of plaintiff.
Pamages are oluimed to the amount of i 10,000.
The defendant has pleaded the general issue. - V

The witnesses have been heard in open court. It appears that plaintiff
brought a lottoc of introduction from the uncl©> of John Nield some,

. — --•..«\^ ut vuuu xiitiiu some
years ago, that he was in Montreal for some timer and part of the time, about a
war or a year and a half, was spent in the employ of defendant. In the month
o^^anuaiy, 18t3, plaintiff was in the employ of a firm at tort Hop6» and while
ther^^ut the 6thJanuary, wrote a letter in the following terms to defendant

:

a Tw. a- \,r r ..
"

,.
" ^'"* ^''P®' •^""' 6th, 1872^ X

Dear 8ir,-^futher has promised to advance me money to commeX
business,a partne^with^R. G. Brown, Bleury st., but would like to havT^

^

your o^mon respecting the chance of our d^g well, and also your opinion of
youcgBrown. He wants to know, in fact, whether it would be advisable- for me
to join Brown or not By writingme a candid report, as nearly as possible, you
W.1 confer a favor I shall ever remember. Kindly write in time for me to

'"enclose It in my letter to my father. .
"

" In confidence,

" I remain, ^dear Sir,

/ "-Yours obediently,

/
" C. H. CORDINQLT."

At this time plaintiff was negjiUatm^ with Robert G. Brown for the form-

le^rl
"P"*";"^'? ^*'«^° '^^- 6«e week later, tfie plaintiff addressed a

lette to a fnend of his .n Montreal. Edward Sait, to the care of the defendant.
The letter apd its reception by the defendant was the cause of the litigation in
this action, as well as of criminal proceedings against the defendant for unlawfully
detaining and opening the letter. The letter is in these terms :—

" To Edward Sait, Esq. :

„ Tw m T
" ^'"* ^°^> January 13, 1873.

DiAB Ted,-I arrived here safe and sound after a long and tedious
journey. I wish I had stopped with you another day, for after I got out of thetram I met a young fellow on the go ; he was going to Cobourg for a drive, and
asked me to go with him. I oonfiented, so we went and got beastly drunk before
we came home. I don'^ow how the devil we got home at all ; it oeitainly
was not the fruits of^M driving, for I was driving, and I'm damned if Iknew where I was go4ng untU the horse brought us into the Hvery stable yard
at Por$ Hope. (You know how it is yourself.)

'«
I ^ up to my ears in wofk, and shall' be untU the end of the month. ' •

Howxate things progressing in Montreal? Has friend Glover arrived home
yet f . .\

"I exp^to commence business for myself this spring, as my father has
promised to hand out the needful, so you may look out for me in the month of
March. Things are very dull here in the way of trade. I may veiy likely

CordlDflv
v».

Nield.
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CordlnKly

N^eld.

have to go to Oshawa next month to help with stock-taking and balanoing
booka, &o., &c. '

,

.

" Another month of damned hard work in sUiire for me. TU make up for it

when I oome to Montreal. Nothing further to say at present, so by-bye till I
see you in moral city. Remember me to the girls Jennie and Miss Wallworth,
give them my lore and a |. Give my kind regards to Mrs. Sait, Annie and
Miss Touhue.

,/ . . ..
•

,

/ "I remain,

" Your attached chmn.

Hi " Chablie."
" P.S.—I owe Bob some money .for things ^Bt when down. I told him,

if he wanted payment to apply to you for $10 on account."

The defendant tells us how he opened the letter. In tlie witne.«8 box he says :

" This letter was addressed to my care, which I found out after I had opened
" the letter. The plaintifiF was at that time in the employ of J. & R. O'Ncil,
"merchants, of Port Hope. This letter was a private and confidential one. I
•' took a meniorandum of its contents under the following circumstances

:

" Charles H. Cordingly, the plaintiff in this cauW, came to this country irt the
" fall of 1870, bringing with him to me a; letter of introduction from my cousin,
" John Nield, who is also a kind of foster brother of mine, and with whom I had
" lived and slept for three or four years before coming to Canada. He is also

" Cordingly'B uncle; and he told me to have an eye on the boy, as did also my
" uncle, Edward Nield, senior, who is also.unjole of Charlea H. Cordingly."
Further on, he says :

" I had read nearly the whole of the first page of the letter

" before I found out that it was not intended for me. I foun4 this a most
" extraordinary letter. I was astonished at it." Defendant the? says he only
volunteered a stotement to Brown to guard him, as he was a good customer of
his. Elsewhere he says he told Brown that if Cordingly went with him not to
send him down to his place to buy goods, as he did not wish to see him com-
ing near his young men. He then narrates how the matter came up in England.
He says: " While I was sitting with my wife and family with John Nield, the
" plaintiff's father came in. I at once got up to shake hands with him, but he
''turned his back upon me and would not speak. I asked John Nield the
Kreason, and after the plaintiff's father had left, he told me that thj plaintiff

"had written homo to his father, stating that I had told all theclerks in my
^'^
emplby what his father had been guilty of a few years previous; for which he

' had been imprisoned a number of years. I had not told anybody any such ^

" a thing. When I heard about these lies I then, in order to show John Nield
*' what kind of fellow Cordibgly was, produced the memorandum. He said it

« was unnecessary, that he knew what the boy was at school. " The defendant
is asked as to statements he has made about the matter in Montreal, and he
answered that since his al-rest in July last, on the charge of opening a letter, he
mentioned it to parties who asked him about the letter, but not for the purpose
of injuring the pIuintiK _:^' „; !

.

.^ ^i^
' 1

Eobert G. Brown, who is mentioned in the declaraSi>n, says:—
" Just before I was to sign the deed, Mr. Nield spoke to me abo\it Mr. Cord"
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" ingly, aud aaid he was not a fit young man io take into business, and that I
"was doing wrong to take him. I then told my father what Mr. Nield had
"said about Cordingly, and he said, that being the Qase, you had better have

• " nothing to do with him at all. That was the only reason I gave Mr. Cord-
"ingly for not signing the deed. Father said jf his own cousin was against
"him, that he eight to know more about him than I didv" Further on he

.says that defendjint told him that he had taken a copy of the letter and intended
taking it home wifti him. It is proved as a matter of fact that the partnership

\ktween the plaintiff and Brown was not carried out in oonsequenoe of Mr.
Nield's words to Brown. Is defendant liable for having used these words, or
caii^he shelter himself by any privileged occasion ? The Court ^olds that a
merchant dealing with another merchant or a customer about their business
relations, has a right to discuss the effect of the admission <jf a third party into
the business of one of them providedxhe do so without malice in fact. Starkie
on Slander, says, p. 281

: « In general.Nwbere a communicaUon is made in con-
fidence, either by or to a person intcrest^^ in the communication, supposing it

to be true
,
ej^ way of admonition or advW it seems to be a general rule^that

malice U ^^tl^pl^ to the maintenance of nn a^n." Here it may rei^nably be
**''* *^^*^'°*'' *" "P^'^'^'^g *o Brown or Nield^bout the plaintiff, Was much
more iD«{^t4!(y his own interest than by malice tb the plaintiff. The Court
does not s«e malice on the part of Mr. Nield in what he said to Brown a^d John
llield. The letter under consideration was far from creditable to'the plaintiff,

and having addressed it to one whom he supposed to be yet in the employ of
Mr. Nield, Mr. Nield might naturally object to such communications cominV to
his clerks. The Court does not, therefore, see that plaintiff can claim damages
from defendant for the use which he made of his <>wn knowledge in confide^l
interviews with Brown or John Nield.

But there is another point still to be oofisidered. yVas Mr. Nield
right ib reading the letter after going a ce|tiin length down the first

page, when he discovered that it was not! intended for him ? Was
he justified in taking a copy of it? Admit tl|at the letter was a most
discreditable production, for the writer as well ds the person to whom it was
addressed, and^ there is evidence that the latter fully sympathised with the
writer, confidences between man and man must lie protected or the very foun-
dations of society are in peril. The thoughts of ftw men will bear a scrutiny if
Jaid open to the public gase or even to the gaze of the most intimate friend
Momus, the god of wit and ridicule, is recorded to have found fault with Vulcan
for having created man without making a wind jw in his breast, so that his
thoughts might be seen. It is fortunate for us that such windows do not exist,
or the society of men one with another would be Lost miseraUe and unendur-
«ble. Mr. Nield was wrong in reading to the end of the letter, tod wrong in
making a copy of it, as Mr. Brown says, or a menlorandum of it, as Mr. Nield
admits. Therefore the Court holds that, for the voluntary perusal and copying
of a letter not intended for him, the defendant shiuld answer in damages; the
plaintiff was not under his control, nor were his confidential communications to
others subject to his scrutiny. At the same time We must consider the friendly

Cordlngljr
. n.
Nteld.

'>^

\
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hi. pMd offloM iXfcSJ hi.'Z I . T'"t°
"^ "" '''""''°' "I"*!"!

.-tin «..3^'°^rX^Bt^rrc.".in^^^^
*"-

amount of damaeofl na Mr Ar.„M •
"'* 8»vei a oerta n

Curran d> Coyle, for the plaintiff.
Judgment for plaintiff.

Perkiru JUacnunter d: P^gpntaine, for the defendant.
'

COURT OF QUEEN'S BENCH, 1874.

- QUEBEC, 8th JITNE, 1874.
Coram Monk, J.. Tabchkkka., J., R.msat, J., and Sanbohn, J.

No. 18.

J. S. PRINCE iT At.,

AKD

ADOLPHE itfORIN,

Appillants
;

Hiij):_Th«t • Ncnrit; bond In »ppeaf 1. not «.fli.i.„. » _.
R»8POJ»otht,

J»not enwgirtewd.
'PP**"""* «'«'="'>" « given or.r realertate, the title deed of Ihlelv

out effect."
" ^°*''^ ^'^ '^"" '° "«P^' °^«"°»» immoyeablo are^ith!

app^eL^'offeriJg t*^^^^^^ *^^«T'^'
^«* *^« counsel for the

judgment was refd^^t! *'"' " "'''^^' " "^'^ '>*' ««»"»/> «»« following

par lui eullsTSue Z^'"'^^^^^^^^
d^poser entrelesmLtpJ !£ i"

^°" «'«^-»« «« appelants de

4 compter de cette date ij^Tm de dt. T*"
.^''"" ^''"'^ ' "' •»"'?^«

cautionnement d^ja foi^n] enTl ^^ ^'""^ P*'" *«°»' ««« da

de oe fairele ditllV^^^^ZTf """V *^" ^"'^'- ^t qu'A defaut

de premier. insXZZ^:,:^Z^^^ ^« dossier transmis . la Cour

W7?^rfZauh«,avocatdes appelants. ;

/^^cc^'O-^^-tained.

l^tt^ene Cr4p«o«, avocat de I'intiffl^.

(j'k.)

."^^
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COUBT 0F QUEEN'S BENCH, 1874.

,
/ QOBBBO, 8th JDNB, 18^4.

Coram Monk, J., TASoaxRiAU, J., Rambat, J., and SANBOBi«, J.
No. »8.

STMPBRONIBN BBRNIER,
AppilLait :

• AMD '
\

TflOUAB GADMOND,
'

'

RuPORDMt.
Tb* kppcllaiit took A wilt of appMl tn which th* jndgmant eompl^lnadot wm nfcmd to m
of ths aotb.'Hkrch. . Saalngl thii to bo kn error, he took ont, with • Tlaw of MTlog coite,
what WM called an *' aliiu writ." Sabeeqaentlf he aikad leaTe of a Jndge in Chamber!
to be allowed to affix, the foil itampa ai of an origlDal writ. Thli waa granted by Kr.
Juftlce Taichereau, fubject to all objectloiu. Baapondent baring mored to reject the
appeal <n the gronnd that tha lint writ waa a nnUitr, M>d that the alitu writ ihonld be a
copy of the former writ;

Hkld :—That although the original writ waa nnlt, the wordi calling the wcond writ an "aHai writ"
were merelj •nrpluMge, and the motion waa dianlMed.

Sanbobn, J :—^A mbtioD is made to tejeot the ap^l. It seems that a

former writ of appeal issued in this cause, and ia reoiting the judgment it is

referred to as of the " 20th March, 1874," while in fact the judgment was
rendered on the 27th March. The writ was therefore found to be a failure.

Instead of taking a new writ, the appellant issued an '< alia$ writ," putting on
the necessary stamps for an al%a$ writ, which, ofcourse, were less than for a new
writ. Being convinced that there was a doubt as to the sufficiency of the

stamps, he applied to Mr. Justice Taschoreau, in Chambers, who permitted him
to put oa stamps sufficient for a new writ. A motion is now made by the res-

pondent to reject the appeal on the ground that the origmal writ being a nullity,

thei« could not be an alicu writ, but only a new writ. On examining the so-

called alias writ we find the words " ci-deTant." In other respects the writ is

complete. The objection as to the insuffi<;iency of the stamps for an original

writ has been remedied by the Judge in Chambers, and the question now is^

irhether this a2uu writ should be treated as a nullity. The Court is not inclined

to hold the a{>pellant to that degree of strictness as to say that the writ is an
absolute nullity: It may be said, I think, that andh'a* writ takes the place of a
former writ for some defect in that writ. There seem to be some grounds for

holding that it was a case in which an alia$ writ might issue. It has all

the attributes of a writ,of appeal, and th« objection as to insufficiency of stamps
having been cured, it would be unreasonable to <3ecbre it a nullity from its

simply containing the word "ci-devant" The Court therefore rejects the

motion with costs.

The judgment is as foUWs :
—" La Cour i^rds avoir entendn les parties par

•leurs avooats respectifs, surla motion de I'intim^, en date du premier Juin oou-
rant, demandant ^fairerejeterTappel en pette Muse, pour les raisongmentionntoi
•ea sadito motion, et avoir d^Iib^r^, rejette la dite motion, avec d^pens diatraits

«n faveur de Mr. A. X. Talbot, avocat et procoreur de I'appelanten lapr^-
«ente cause."

A. X. Talbot, avocat de I'appelant. "

TT. C Xanyu«(20c, avooat de I'intim^. ? -.

(J. K.)
.

;

1

.:,.4:j-.

.\->-
^^.!: - - -f-:



SUPERIOR COURT, 1873.

SUPERIOR COURT, 187^'
'

~

MONTREAL, 30th SBPTEMBBR,* 1873.
^

Coram ACaokat, J. .

_ No. 19.

under chap. 32 see 7 nf QR v; * k' n • ^ ""' ^""S^ " "^'on

indemnity 0^0" the r/t „f1^T "
""' "'"""' "P^° *''«•"«-* «^ »»"•»'

proceed bv d^rL^.T ^-
J ' CommisBioners," the party expropriated may

" fhrSelir r '." *••' ''•^•""^ °""°«' »o «»>*"» the augmentation of

Kut?of lir ''"' r\ ""'»'' '"" P«>»"''>'^ *«»«>' "Pon the Court

prLuol^ ?orror "^"
"l" ' "" ^'^^ "P**'*" '' '^' Commiseioners for exp«-

allowed 18 Z!„^ A^ .
''"*'*'''" '^«*''*' the .mount of indemnity

say thaT ho Corn^-!! ' ^ ^!lf
*"'"""** **^ ''^''''' *•>« Court is asked to

a^^eidln^^Terrj^^^^ tS^rTr^L^ '^'-^'-g^ttJ-Mo.e

Will hesitate to dU arb thffin^i
*^»"houId not be negleoted.. The Courts

thev return 2y:T- . ^ **^ Commissioners unlecs it be ordered that

If
return with their report the evidenee on which theyaoted. In aoordina^

r^ioner butTthrth''"'"'^ '" '"*"'"« *•*« j-^«-»' «f *!-^--

^herrm'-vblL ?t?l"'v*'~P"""*'^^^ The Commissioners them,selves, It may be remarked, have been examined as witnesses It i« . .t««„*
.

proceeding but perhaps it is legal ; at all events no o^tTnJJseV The
1^

^-<»e°ceof theCommissionerBiaperfectlyharmobious^annr^^
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or
UontrwU.

Thdr inteotion th.n.^„t jbw uti':' """''f
''''» ''« ««» ^^'"'e property. T..u:%r.,^,

year. Now. could .'„" Uke 112 sio To7 P '
^''"'^ P"^"~ •*'««« * "'

•1000 . jei for it? Tlnk the™ i«? V
Corporation .nd get a bond of

benefit of it. On th ' and ^.t^He ^ •^"•' "^^ ^'' ^'- ^"y'"' t'''

Mr. T.,lor 11000 .vrLli ^f*^''"'"
'«'"«»«" «" ""y they meant to give

., .
allowing hiivi^ie/so Tore.

^
' ^ ""PP'«'»»°» ^^eir .ward by

The judgment is recorded in these terms ;

The Court etc.

:

PerWiw «fe Jfon*, for the plaintiff.

R.Roy Q.C'Und B. Devlin, for the defendants.

Judgment for plaintiff.' VX

SUPERIOR COURT, 1873.
MONTREAL, 30THPSEPTBMBER, 1873.

Qoram Tobbancb,/ J,

Ho. 1697.
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"^i which the plaiatiffmji U the ram he ahould h*Te got in eddition to thftt allowed

'''**^*^^'"**'-him by the Oomminionen in expropriAtion. Mr. Bagg wm proprietor of e lot

MontrMi. of land in the neighbourhood of the city, now forming part of the Moant itbyal

Park, containing aomo 32 aores. The plaintiff alleges that it waa worth

$128,000, and that the minority of the Commialipnera <mly gare him $(9,000.

The Court ia aaked to find that the Oommisaion^ra mad% an error u to the

indemnity to be allowed. Now, the Oourt ia htrlo in a poaition very different

from the valuatora or Commisaionera who were Mleoted in the first place from

their known experience in thes* matters. Wbft doea the Court here know
' ^ about the value of land in the neighbourhood of Montreal compared with the

judgment of these gentlemen ? The Court has not had the advantage which

they had of hearing and seeing the witnesses or of soeing the land. It is im-

possible upon such evidence for me to say that the Commissioners committed an

error in the award they have made, and it is my duty to declare that the

plaintiff is not entitled to any additional oompensaUon, and that hia action

must be dismissed, as it ifl dismissed, with oosti.-

The judgment is recorded as follows

:

., ^

' The Court, etc..

Considering that plaintiff hath not (established that there was any error

in the award made by the majority of the Commissioners on the 31 st of

May, 1872;
' ^^-^,^ )

Seeing that the Commissioners had the advantage of seeiog'^e land

in question, and seeing and hearing witnesses before them before makiag their

award

;

Considering that they wore selected for their experience and skill 2n the

valuation of real estate
;

Considering that plaintiff hath failed toprove the allegations of his declaration,

doth dismiss, &o.

Action dismissed.

Laflamme, Huntington d Lajlamme, for the plaintiff.

R. liotf, Q.C., and B. Deolin, for the defendant. , '

,
(J.K.) .

' /

'P^'

.^'

COURT OP QUEEN'S BENCH, 1874.

• 1

J 1; \ [CboWN SiDB.]

-'
/ MONTREAL, 13th APRIL., 1874.

^
" Coram Ramsat, J.

/.
.

Regina \B. John Lowmbruck.- . .

Bau>:—Tbatu indictment for Iwoeny will not lie tfalnit a iwrtner under t2-<8 Viet. Mp. lli

•ee. 98.

Ramsat, J. :—The prisoner is indicted for stealing money, the property of the

partnership of which he ia a partner, n|3(der sec^on 38 of the Larceny Acfcafif

1869. If it was the intration of the liegislature to overthrow the whole order

'r--^-
'-—. -t

-. .

'

.
- ^'

.

' .:-" ."*'• '.'•;
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cliTwh'h l'lilJr„

"'^"^ "' 'rY '"•' -»H«.I.»,n». .hay .hould Jr. pro- h!^«
J!« . ^ K?

''"'"""• "•" *»'" t»»«y h.Te done in thi. section. ThI. wodd Joi.„7h.y. • donblj good effect. Pi„», the reducing the thing pn>po«Hl to JTiw
^-""

Putrid *';T ^r""« *•>• Pro^Hion cl.fr to IZind7tJ^
The Act riliysajra that if the joint owner .to«l. or embe.,Ie« .„7monev orother property of which he i, joint owner «ho -hall be li^b"

"
LTaltwUhtried, oonvictod .nd Vanished u if he h.d not been or wrnot . momJ, !;.uch co-partne«hip, or one of such beneficial owne""' BThr^In"!^U

This
« sufficient for me to. «,y to detormino the pre«,nt cue: but therl -

Jh.ll be liable to be dealt with, tried, oonvictod and punished o ifL h!i !

otr rw:::t\'"''"'*'.i -t -p--Hip;o:t.ifnio?bet'fir -

Tw ftr i, LT "i- . K '/"? ^"l
*••" P^'""" ''^ «"• "'J*'*^"y converting.How far u that ndictable ? Section 99 it i. said will meet the difficulty b!on looking closely .t that section it will be ^n that it. object 1^^!^ the

'

».ght to b, gi„„ to it ,1,. Sto,„to .houU h.,, .ftL Ih.. J! . , , ,

not, in my opinion, bo made indictable.
«. «ia » unouid

AVcA»«, ^.C, for the Crown. ' ^ '/
J. J. Currant for the Prisoner.

COURT OP QUEEN'S BENCH, 18Y4.
~ [Cbown SiDl.] . ^ *

.

MONTREAL, 18th APRIL, 1874.
.

•*^
. Coram Eamsat, J.

^

I .Ae^tna VS. ^/^jn. ,/

.Up to the .ulU.otofa av»n.tte ci4^o!S^ "^^^^*^^

Tl».pri«oner Atkin having been oonvictod of laroeny of 0ei4tk, aoods an
"

•pphoatipn wjs made for the reetituOon of the good, to thLwn^
®^^

^«„S^»^I; ? ^" "" "" •PplioaUon waai^ade for the restitation of thegXHfa to Mea^rs. CsribAStimson, underthe 32,d and.^^rH v;.. !^, ....''

,T^ . ^^ -,«^!vu.^-
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COURT OFQUREN'S BENCH, 1874."

'^ 113. Id EogluDd it m«iiu it U not amal to grant a writ of rwititation ; R.
n,Maeklin,'6 Ooi, 216. It therernr«^lj remaint to ba aeon v^hothar'^a

hould giva * aummary 'ordar. Tha diffioaltj in thia oaaa ariaaa fVom tha fact

that the gooda in qaMtion hava bean aaked in the handa of tha flfjjlj Conntabla
bj civil proofaa of rovcndioation. It ia aaid on tha part of the appjloaot that
we have no dSaoretion, and that wai,»r« boand to giro the order. We ar« not of
that opinion.'; " Shall be reatored to the owner " ia only a waiWng of the righta
of the Crowii. It dp«a no|C decide aflj right between other partioa. Scatter-

good n. Siflvifter, 19 L. J. Q. B., 447. Wore it conaidercd otficrwiae, auch
an enootment would bo beyond the juriadiotion of Parliamant It would be a
matter of civil law. The other worda, " \ho Court ahall have power to award," .

are evidently. permisaive. It hoa boen^id that they are pormiaaive in form
becauu of the pVoviao of thaacction ; but the proviaoia an abaolute exception,

and therefore, unliua it waa intended to leave the granting of the order diaore.

tlonary with the Court, it woa not neoeaaury to use the permiHsive form. Agai n,

the Statute Boya, " from time to .timo." Thia ahowa the intention of the

Legislature to leave it dincretionary when thia order waa to bo given. The
objection to granting the order now ia not ao much that it might affect the righta
of third partiea, but becauae it would plac^ our officer in an awkward poaition.

He would be between two irea. On one hand ho would have our order to make
reatitution; on the othor be would be open to civil liabilitiea if ho delivered up.
It docs not altor the queation that the applioanta aay they won't proaa the delivery
till the civil suit ia decided. Wo are aakod for an order and wo muat aee whi^^ili^^v

may lead to. Nor can wo aee any inconvenience in 'delaying to give the oroiilV
for any Judge holding the Court might give it when the obstacle orcftqd by tie.,

eeiaure ia removed. V
At/cAte, Q.C., for the Crown.

Carter <fc Keller, for Petitioners.

(J-K.) \ "
.

SUPERIOR COURT, 1874.

-
• t -if

/
[In CuAlfBKRS.]

J BEAUHARNOIS, JUL? 16th, 1874.

Coram Bblanokr, J.

,
ii / - /

Lehaufit Viavx, <fe Viaux, fils. Mis en oauae ; and Viaux, filt, Pe^tioner ^

for Habeas,Corpus. •*-»

Ukld:—ThitL Writ of HabeM Coritnt will be gruted to liliorato t prKoner ebirgod with pro^
in a elTil mlt{e<mtrainle par corpi kf^nst OanUen) iMoad ont ofa Court of infcrior Jnriidletion,
when it appeart on tbe face of the writ of arrMt that the prooeedingi had ai« bey<^i^d the Jurif
dieUon (tfth^Conrt from wbioh it iHued.

Belanoeb, J.-»-Thi8 ia an application by one Gedeon Yiaux ,fil8, for a Writ
ofHabeas Corpus. In bis petition he seta forth that he ia now detained in the

CoflHiion i]raol of thia district under a warrant of the Sheriff of Montreal, baaed
upon a eontrainte par eorpt issued out of the Commissioners Court for the

Parish

until h<
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SUPERIOR COURT, 18^^

of. Writ of Loutlon irod o„ "f h1 rY •^"'"«»«f M.,n,r«.l by virtu.
^

the di.trlot of MoDtml To which .k ^w^T' '"^ "^^'"^ »° » »>-"iff »«

•

•.»vep.ld the d^btt^^'o^eT 1' •'•'"H
"*" "*'»«•' K-ii°". or .hall

I need only n.o.tion onoTit f« ,T„„'"'""J T"" ^"^ ''•" ^*^'^''--' »>»»

execution -Kuin,: th„^ /ofT^LI^^^^^^^
any of It- jud«.„en„; Td th.t , tuutl3 '",."'* "^''^ °^ ^""*'«-''

• dcfen<l«„f. goods under . wriJ TlZ T t ^' ''"'"'" "^ *'""'"«' «f

<
P-cding, |„lent therlU nun?„r:r \ '"""' " ' "-'"'^' ""^ •"

.Mr. i:::!:?^'::!::':;^^^ ^^ ^^^ c^. of u. crow,

V of 111* riulitg of tho Wrif nr ir I r. " "° P«tHionor \» deprived

to oase^trhere a oartv ia Hntuina,^ k„ iv .
'* ^^- applies only

> /IhooiWesoitedbyMr Bautlrv 1* nP«-„ . i\ « "v- ,.-^

...of jarWio.i„„ i.,pp.„„^ L., th. ; Iri'^T.^ "••" "••

I refer to «xp«te Elmii, PriL .„ . T "'•'""V"''" «•« pi«e»,

.b. prooo^liog. b.r„„ „., ,t. CoZuJZ Z,uTs.1S;.l ;
"" °'

HUU»,.,d„.,i..Wr„dI.„.Lr.."J:iX. T " ' '
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'^12

,
.

' '

, > i^ " I

'

ViJ^'*Vt2»«. ^^* ^Hieution lb* Uliff btd DO aalborily lomm IIm ^tlontr ganHw to Dm
•rticlflM nImU

i
and th« ConituiMiononi lud no authority or Jariadiolion to Imu* »

Ilut« agaiiiiit tho poiitioiicr fur not prodiioing kimiI* that ware naver legallj Miiad,
and Ihojr oould in no »«jr upon auah an oxuuution bring (ho p«tilionar within tlie r

Jiriadiotioa, ao ia.to gita tbani outhyritj to iaaue eoHlrnittU fxtr eorpt •« thoy
haro done in thia %aa«. I rafiir eounael to Hurd on Habaoa Corpua, pa^M 336,
33fl, '3(13, 3flfl and m^. At tho nrKunicml my attention wua oallod to art.

1102 of Mino ooda, which allows of oartaln writa baiog cxeoiitad beyond tha
litniti of tho Judioiol diatriota in wbiob theV art iaauad; thia artiola dooa not,

howevor, apply to tho preacnt oaac, which ia*^ft frrit of lazaoution. Tho
ComiiiiiBmnora' powora aro too cloarly dottnod by art 1212 to Itiave ovun a doubf^

</ upon ray inind upon thnt |)oint ; and ovtn if it waa Icaa clear, aotiitg on tho well

eaUbliahod rule laid down in lliiril, page 367, that tbo juriadiotion of an

^ Inferior Court ia noror preaunwd, I wiuld libernte a party under tho prunent
oiroumataDOuM.

,/ Pn the whole, therefore, tho petitioner ia pntitlod to be liberated under the
' W't of Ilabaali Corpuii, and he Is con«o<|uently diaohnrgcd.

/«...-... ^
Petition granted.

* Elliot, foir Petitioner.
, j .

AiM</ry, Clerk of Crown, for Crown. „. ;

**

(J.K.E.)

SUPKRIOR COURT, 1873. .
*

MONTREAL, 29TII NOVEMBER, 1873.

Coram JonNBON, J. .

'

--
. \ . ,

No. 1M7. H

I

'

\ -

tichrfftr et ttx. \t. Fauteux.

HBLDt—An •pplloallon to Iha Court to be allowed to kfflx lUmpi to a promluorr not* •yi'^J tn
a eaiiw will not b« sllowtid, unl<>M iiipimrted by iffldavlt thewlnn that tha ifflxlng of •tainpi
hid httn omlttol through ln«dvert«nc« or mUUke, and that tho applloation waa made w
•oonatthadlHorory ofthaomlMlontook plaoe.

^,»

^ * In thia*0080 a promisaory note formed the-bnsis of tie Mtioa. It waa fyled

.
in the cause as an exhibit, without boinj; HtatnpodjYnJ upon tho lOtli of
October, 1873, the ou6e woe inscribed for judgment <ApaWe on the 17th of
Oetober. '. • .

•«
I \

On the 17th of October the plaintiff gave notioe^of a motion to be made on
(he 20th October, to bo jillowed to affix jBta^ps. )Ho affidavits were 'fyled or
evidenco offered in support of the motion.

PtB CdriaU:—This case is before me upon two motions, one on behalf of
plaiiitiff, to bo permitted to affix stamps to the promissory note oo whidh tha
action is^ founded; the other on the defendant's behalf, to be permitted to

plead. These motions wore both made on the 22nd of Ootober, when tho case

Was oallcd on the roll for bearing tx parte, on an inscription made <vi the 17th
of October, and which stood over from day to day at the desire of the parties.

This Co^rt, sitting in Review, in Ootober lost decided, (hat i( hfui ao power to
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BUPKRlOtt CQlTBT. ^l»W. .^^

do>ram

tr.ni, to i-tMidoLtJC: X •« JVrt^^^^
;o thl. Court .,bU

fiu'u th.t «,uid j„..i,y tho Miicf «.;;ir»
'^ •*''*••"• "' ***• '"•^

^b«f;?:i; irz: nri;; jh--. «...«. uod. th. ciro«».u„.M.

d«mi«ad. .

^ '

'^™^"'"*'- ""'•' '»«»'«'» wi", H««rof.,ro. b«

C'A«/>/m„ ^ Chmpagne, for plaititiA.
^*'*""' *" ""* """'• '•Jw«««i*

'i'. />. ifflwrf^, for dtfandtiit. ^

' (^. t. M.)

COURt'oF QUEKN'S BKNCH, 1874
. gUlBKO, 8T« JUNE, 1874

ThoJuoTwrbrKh b;ct^^^^^^
.nr„t„H«oufe.ry J«dg.„e„t.

,

^^^oMhj^nUff. left tho countrj. whereupon tho defendant moved for Juritr,

^^^^iX^:^z^'r' f"'
-tH.. the plaintiff ,:::;S:

togtelX '" "'•'"•""^' "J th« latter alone w.a bound

The Court wm of opinion that the nl..in»;4r. k • '

W.g D. «(.V4.,W J,J a1X'^.fl' ^^^^^^
"«"-p.-.n.rj ..d U,.„

. ft.™ Ih. pl.i„.iir ,w h.d IrflJ«„;,,;^"°' *" ""'' •»"""' '" '•"-i'y

prdaenttfe par le dit AlnhonM n„».k^» j
« ^renie et up Ootobre dernier,

aitj^^tsjti^i^Tr;.^ 3! '^.tt.-d.r'" '" '"^' '

i?me.< Paco«rf, for the plaintiff. _ "V *''**'*"' dimimd.

.W^i(^r« Lauritr, for the defendaot

a«k«*ra(ut.

I'MtMa.

"^_
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'' SUPERIOR COURt, 1 874;

•
°

MONTREAL, 30th APRIL^l|74. •

Coram Torbance, J.

So. 613.
^

•' Rochon vs. Mongenait.
,

riainUr being liable to.ihe seignior to jmy him a constituted rent or$7.20 iMipuliitcd vltli deftn.
,^ dant who purchased fW)mh(ni on 7tli of April, i860, that he should Msudke this liability. On

the 4tb May, J8«a, the defendant was discharged by act of I'arllament fk'om the liability which
was assumed by tlie State.

,Hsld:—That there was no actipn by plaintilTto ootnpel deAndant to continue the payment of the
rent to plaintiff as part of the price of the land sold.

The -declaration set up that on the 7th- August, 1859, the pliintiff sold to the
defendant a piece of land depcribed ii» the declaration ; that «s a consideration

for the sale, defendairt undertook' to j)ay in disoharge of plaintiff certflin

claims specified in the act ttnd among others

" 1 *
. de fournir et faire valoir d la dame seieneuresse do Rigaai, pour et a

"I'acquit da vendeur, la renje annuelle-ct perpetuelle cv^^e surl6dit terrain
" ppur lo rachak des lods et Rentes, de la nianiore et dans ijass^ermes port& au
"contrat de concession d'icelui terrain, auquel titre de ooiio^^sion id -vendeur/.
"refere pour le mode de paiement do telle rente annuolle et perpetuelle/^
That this clause was so inserted and the plaintiff lefl in the hands of defendant
the capital of said rente, par erreur, by error, that at thatdAte the plaintiff had
ceased to be responsible for said rente, the government havinW^^ssumed the res-

ponsibility, that if. it had not been for said'crror, defendant ^oWd have paid to
plaintiff a sum equivalent to the capital of said rente in placti ofinssumiiig said
pretended obligation, that said. r«»<e represented a capital ol^O a|d payable
at the rate of«7.20, beginning 29 September 1859. The primkpal amounting to

$12DXnd the interest at $7.20 calculated from 1859 to J)ecemter, 1872, amount-
ing to 893.60 was claimed by pkintiff unless the defendant preferred continuing
the annual payment of 87.20, in which case only the rente an\ not th«f^apital

„ •was claimed. ^ ' /^ !>•
[

The defendl^t pleaded 'tb« by th« consolidated seigniorial act of Lower
Canada, it was declared that every lan^ which any seignior had by priQr con-
tract liberated from all s«-igniorial claims in virtue of a ?um of money or rent
had been from tht) date of such contract freed from all seigniorial riglf^, and,

that every rent expressly stipulated in a deed of partlo^oommutation madeV
virtue of acts abrogated by the consolidated seigniorial act aa being the indemnity
to be paid by the censitaire in place of loda et ventes should be hold lb reprint :^

the value of the right of loda et Rentes on the Tand in question, and by 22 Vie. '

Cap. 48 S. 7, it was enacted that so much of the constituted rents representing v
the. lodt et ventes and y)ther (fiasual rights, as will not be redeemed out

<f the
Fund appr<:^riated^6r the relieKof the censitaired by the seigniorial act of 1854,
should be assumed by the Provin)^ and paid by^be Receiver General out of the

consolidated revenue Fund, to the seigniors or parties respectively entitled to

such rents, half yearly, on the fir^t of January and July, and the censitaire*

should be discharged from the payment thereof. The plaa than at,t» forth
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\"

^hat^lie seignioress of Rig«ud on the 9Aih i ~~Z
' "

P-ito land compi^hending the and in auction"!' ' l'"''
'''''''' ^ ^- «-«-

bj another actof the ann,e datetheland wlTh
"^ '"" '''' half of it .nd Moo^U

. constituted rent of $3.12 paUloon theTql «
""""""'^'^ ^^ *^« «"•«<>» of

1863,forwhich paylnt th?iaS"^ hv^^^^^^^^
1863, said PerriUard sold to Ben^aJ„ lir^^. ^^'"^

'

'^"^ *"" *'»« ^^th Deo^ #
the Baid seignioress; that o^ther^^Xr C^^^^^^^
«a.dlandtoLuoI\,rrillardonconXion7f„t^- ^^,^*' ^«»"d sold the halfof ..

;

rent of $7.20
;
that on the '22TfZ1'i811 T1, ^T'"'"^

'"^^ -^--^
t^rms to the PJaintiflF. who. on the 7th Zril ?«s/

u^^^^^
-

the same terms a. regarts he rent to the /I , '

"^'^ '^' ^""^ " ^«^«on on
in the declarationO The pleTth?^

(The stipulation is given
hound h,d never pid .^'^l^'^^^^^""^^^ ?-»%
«c.gn.ores»had never discharged him fZ 2. « .

*''V;'S»'«"«'. ««-« that the :"-
government «, her debtor, „„' on I rA^ril; t^^K^^ ""^*^ **>«

was 8t.iI completo in favour of the said ^s • ' ' - "^''g'tion of plaintiff

theland as regard, the seTgnior freed thTf
'"•'''' "?' *^'^^''"^«'' ^'""^i-g

•
out subrogation of ,ny peCto^ sL

""'"'""''• '^ ^"'P'^--* -«'

'

<iu<:2i:^s^.^^*^«i;7oftheo^^^^^
was no obligation on Ca/t of d2d^^^^^^^

''"' ''"^' ''''' ^' *'"«
inure to the benefit of plaLtiff

" ^*"^ *" P"^ *''« '«»»« which should

the presumption of Jaw was that th« ll . ^"f"^
*''" ""*'" 'l^^^t'on, and

to her. It was also to Tilm 1. tf»t'
'?' '"''"^ ""'»" ^^igaiions

.t.p«latodi„favo„roftheXtrt w t '> !." '^,7'''"' " ^«'^ '-
th. ownership of the property had ZJ^l^f! 7 '" "" '^""^"^^ ^^ '''>'<'»•

original concession, and Vas cirivToth.? .'
'"'""'«'"''»g '»^h the tide of

was meant tocr^atonosp^fieobSaS^^^^^
''""'» "^^-^« *^-'«". which

1859. because it had bTputtto ^t'of 85^ ^T'l
*'*

^l'
'' '*'> ^P"'

the original concession of 1862 Thtl 1 M ' T "*"' '>f /^S*. and into

the plaintiff in the deed of 7 April IsTg l^i
" *"^

^'T *"» *•>« ?"* of
•d hy the S.igni(i«sl Thaffen t hadL "'V'"*'""'-"""T ^ '"^ «'«»»-

. concession to the right of foAL ! . 5
"''*"'"'* '" *^' ^"^-^^ "^in-1

1846. By ISVicX 3 ^ht law "dT " !
^"*- ^"/' '''^' ^^' ^'^

hut "de^s of oommutJ i"; Xtd onVt 1?^"'"^" T"***
''««' '^P^'H

„

in full force and had the^Z^^Ztil f ^"""'M" *'"«"• "«•"-««»
(Vide C. S. L. Can. Chap II 8 n 1 "^^^ '''*

V**
°°* been^epealed."

tie object of the legislatu™ w « to chanJllT"^
*'''T "^ ^^^^^^ ^866^

•M in order to atuTu that oZt al S •
" T"*'^'

^^^^ *«""«' ^^ '"'^ ^ -
«hed which entailedthe InCn^oTrf ;f** ""^ P""'^' ''«™«»>'>»^

<lid not interfere withthr^^^T^^^*^*^ ^«?"^ ««' the Legislature ^
intheSeignior. and c««LXL ?,X AcTri84t "^k" '^^^
he effected was bv such flnmm.,» *•

^*^' "* *•*« object sought to'

lOroe in ail BubsequentJegislation as appeaw/by

-. • ,..:: ';.-..
'. \. :. v/ -

-
,:

.-. .;••'.- '""y

>. / ,

•\
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8eo. 1, 30 & 33 of C. 8. L. Can. Cap. 4^4own to J869, when by 22 Vic. Cap.

48 S. 7, they were assumed by the gOToramont. This was jost about one month

after the plaintiff ceased to bo owner of the laii<i

Per Curiam : The Court sees nodiffioulty in^is ease. There was no error

on the part of the plaintiff when, on the 7th AprilX 1859, he stipulated that

defendant should pay the rent. The defendant was only released from that

obligation by the statute of 4th May, 1859, which discharged him from the

payment and charged the Province as the substituted debtoTi But there was

no subrogation in favor of the plaintiff who had ceased to be owner. The

Court cannot help remarking iti conclusion that if this demand oiVthe plaintiff

were m:Untaincd, a similar demand might bo made by his vendor against him,

which would make it appear that the plaintiff has no interest in brining this

action.

^^ ^ - .- . -
----- -

Action dismissed.

X. ^. Je«^ for plaintiff. , „ .

;S^ i'ierre for defendant. "
.

(J. K.)

COURT OF QUEEN'S BENCH, 1874.

MONTREAL, '13th JUNE , 18174.
'

r

Coram DoaioN, On. J., Monk, J., TAscnE^BAU, J., Ramsay, J., Sanborn, J.

. '

No. 1610.

Gcrvais vs. Gareau.

Held :—That the day set apart by Proclamation of the Gorcrnor General for the celo|>tatlon

of 'the Queen'a Birth Day' Is a Jutrldloal day, notwithstandiDg auoh Proolamation.

DoRiON, Ch. J.:—This is & petition by the defendant, in a suitintKe

S. C. at Montreal, complaining of a judgment rendered by that Court, dismiss-

ing a^p exception a la forme fyled by him, on the ground that it was not fyled

within the four juridical days following the return day of the writ, and praying

for a writ of appeal. '
. ^ • : ' " Y

The correctness of the judgment.complained of depends upon whether the

day set apart by Proclamation of the Governor General for the celebration of

' the Queen's Birth Oiy ' is or is n^t a juridical day; the defendant in his

calculation of time treating it as a non-juridioal day. ^_^^/^

The Article of the Code of Procedure enumerating the non-juridical days^

specifies 'the Birthday of the Sovereign,'—not the day. fixed for its celebration

but the day qf birth itself,—and the cases governed by Proolamation are those

only where the day is set apart as one of general fast or thankigiving. ..,

'

The provision in the Code, it may also be observed, is quite different to that

-the-Dominion-Aet-of 1872, ^>a-BaafcNirf| Dimlklug)"ia-^wbieb=^
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Longpre ^ Dugaa, for plai,/tiff. .

COUKT OF QUEEJJ'S BENCH, 1873.
*'ONtRiAL. 24 JmK, 1873*" ' ^^

"
/

"• 'T ""^1, 1873.

, Taschereau, J. '

AMOS JOHNSOX,

(Mis en cause tttMcCa«r<ieW^

JAMES O'HALLOttAN,

H«ld:-A guardian ofcauIewHay seized «im..i. Rbspokdikt
to use the hay for feeding thSTr?"""','""'*'''''^' ""der the same writ.hJ \catue did not belong tofhe'deSV"" •'''"""*''

^' ^ «'--ardrpred"tha[t
Ihis Appeal WM instituted from «v i,,A

.The facta of the caae were as folWs tJpX..^ the said Ci„,„it Court against onSi^^Ti^T^* '""'^''^ jodgmeot
-Ration against his effectsf Underfc'J^^^^^^ out'a wl^t"
Defendant, everything upon the fari on Ih eh ^^f «^a« belonging to
oOier things, a quantity of cattle andK aWat T;*^'"'

"^^' «^o4
To this seutfre, Amos Johnson, the f^tmut '^^^^H^olLof ^%^% an opposition to withdraw, one Ml^r?^"'"' ^«« "PPointedlWdia;
Jjumed as his own all the eZts'

L^**""
J'

S«^!«^> *he J^efendfnSZ'
^egrau.. cattle and everything el^L/,tcT^'^""° ""'' -"aintainedi^
Whereupon, »writof««„i,i.«fZ,;^^;^^«f ^« *'^«»»^-*'^o tons of hay
PPon Its not being forthconungS J "1 ?"**^'*'^« '''''^of thohay and
the guardian.) ordering h^t p^Lr.rha

'^^ '*^'' ^''^ ^'^''^ ^P^Ia^^

&
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Johnron
•nd

O'Ualloran.

on which said Dibrcndant was Hviug, and that he, the ApptfUant, as guardian to

the effects seized, liad a right to use the hay to feed the o^ttle seized sioaulta.

neoasly therewith ; and that, had bo not done so, they would have been starved.

2nd. That the seizing bailiff, ^tcTonsoia, authorised him to so use the hay ia

feeding the cuttle. 3rd. That the value of the hay was only froui 97 to $8 per

lon, and not $12 as cluinicd by Respondent,

' Tho Plaintiff replied botb by a' gouerul and special replication, 'tlic princTpul

(^roundfl'bf the latter being an allegation, that the cat'.Io were not Dofcnduiit'i< but

had been claimed by and adjudged to Opposaut.

_ Issuu was joined and the parties went to jj^roof. The evidence taken on tho

part of tlie'-Appellant clearly cstablibhed :

1st. The unity of the seizure and that the opposition fyled was uno claiming ul^

the effects seized. \
'

2nd. That 'the hay had been used in feeding the cattle and in no other man-

ner, ancPthis by the express authority of the buillif. '

J \.

The court of original jurisdiction ordered the. rule to be made absolute against

the guardian, and thereby condemned him to produce thei.hay or pay therefor at

'

• the rate of twelve dollars per ton.

.

_'

Its judgment ia worded its follows :

—

This court havilig heard the riuintiff by his couivsel, and the said guardian mit

en cause by his counsel, the said Defendant and Upposant not appearing ut the
,

argument, having examined the proceedings and proof of record and having

deliberated thereon': ,, ^
"'

Considering that the said Guardian mis en cause, to ^it, Amos Johnson hath

failed to produce" part of the goods seized in this cause, to wit, in all twenty-tno

tons of hay, in order that the same may be sold as required by law. ^
Considering that the said hay estimated according to the evidence taken on tho

^ rule issued against said guardian in thia\ cause is of ttte value oftwelve dollars per

ton, which would give a sum more than equivalent to extinguish the claim of the

said Plaintiff, in debt, interest and costsK '
. \

Doth|ordcr and idjudge that the said lAmos Johnson be imprisoned cotitraint

par cor^s in the common gaol of this disuict until he produce' and deliver up the

said tw'ehtj-two tons of, hay, in order that the same may bo sold according to, law

unless I^ aixi rather, and do, within fifteen days of the date hereof, pay tb^he

Plaintiff in; this cause, tho debt, interests and costs due the said Plaintiff by said

Defendant iunder the judgment of this court rendered on the 7th of October 186&

,

and subsequent costs accrued on said judgment. The whole with costs <}f tbi^

rule, and of all proceedings had thereon.

The judgment was confirmed by the Court of Review in the following terms

;

The Cbifi^ii'ow here sitting as Court of Review having heard the Plaintiff and

the mi$ en cause, by their counsel respectively, upon the jndgitfent rendered by>

the. Circuit Court in and for the District of Bedford, on &c.

Considering that there is no error in the said judgment of the 22nd day of

April, ^872, doth, in all things, confirm the said judgment in Bovision with

* costfl against said mis en cause, in favor of tlie said Plaintitf." . >,.

-K^

r'
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bostiaux, les grains, fruita, etc '
le aatdl^ wT7 .

"^*"""'' '«»jh«vaux,

" bestiauxles grains ;t ksfuiteifll^,"' !5,^^^^^^

Also to Pigeau atpage 101 voPl' who ' ?? "'"«*' ^«'«» y en,pIoyer." '

" useof the offbctssS wh ; it ia for U '"^^ ' "'"» thoguardiau n,ay mak.

O'Halloran against Hawlcy. andrmoi and
"'"" " ••*"'«"^"<* ''^*-"««' ''y -

Johnson, .the appellant, was namcdTuardt^lA '"""'^
"f

''' *-° ^'^'-'^^^

with thi hay seized. All the ^S^JT^J^T' V" ^'""""'^'-''^ *^ ^'"J »»''' cattle

JendantWn/and !•« Boing^S^r:^^- [^orris H,^^, d^"
^

^T
Court, they were released from seizure Th«l ''^ "Judgment ofthe
Hay. but the guardian answereTth 'it had Jh " "'"' ^^ '""^"^ ^« -» »»»«

The guardian Wasoondemned byZ cL^t K^
'*°°°/''"«"'"«'l ^y the eattle. ' -

nowi8whetherhewatfju8tifiedintaL.r«K r'rl'*PP''"'«- The question •

hVwas not. without fir^t havings t^^'^
judgment should therefore be ool^fimed

^"""^'"" '^ '^' «««'^- The

piail^^dd-tiLixr;!^^^^^ ^
bny.. With r^ard to the rilht fI ::£^ '^^ ^"'^- '^^ ^^^ -^h hi:-r ;o^d not seethat th^. wast^ ^ S.-I^-^f*''" ^^ «'« ^o-

The guardiau was

'nour could not see thTtZ ^""^'"" *° "*"'^^ ^

Court for pe^ission to usfe t hayTlEmi! H
'" "'^'^ ^PP"''»"«" *« «'«

.ad. the guardian would have been rl j^Jbr p
"'"'"^ '" '''' "^'^-*'"'-

had done right. ^^"' T; ^""""O" wn^ showed that ho.

The judgment is as follows' •

f .
":

Which i.™g.«4w •:r^ itrLid"t-?'
'""• "' '"' "f

(» ta the „id j.dg„™. Zaen!3.
'"'^'""' mtersat, eo,tt, ,„d «,^„e„, «„^

ConaMetiiig that bj Ib6 .rtdeoce addneed in HI. . t
the said ha, wa. b» the „id auaellani.. t ,

"" " " «'«Wi"hed that

that b, law the appeft... „ .dch g^^* ^ lltl^'*"" ' T*""*6r the parpMe aforesaid aod that io &^ZS '^ ^ '° '"'°?- *« »"<•%
«..« U eher, doth miae aad >e „!**,„H^ !

*°"°' "* "' <"^"'' C»»''

i;agm«ufti»oo.«efJ2^^^tT«i»^r
-n^^.*feit-co.„...dis.-snsrrrsT^

: 1

'

.

•:ii
I

ill iu %
n 1

-»:S ._-:;v.

^ _



224 COURT* OP QUEEN'S BENCH, 1873.

Jobnton
•nd

O'HiOloran.
Baid appellant guardian aforflsaid in the said judgment of the Circuit Cou4 ob-

tained ]3kj the said B«apondent, and the Court doth oondemn the Respondent to

pay to the appellant his costs as well in the said Circuit Cohrt as in. the Court

of Review and in this Court. ,The Honorable Mr. Justice Monk dissenting.

Kv Judgments o^Courts below reversed.

Abbott, TaitdiWotherspoon, for AitpeMint. • '
j

in, Dohertj/, for Respondent. >^'
, .^

( J.l. M.y .V "
"

^.

COURT OP QUEENS, BENCH, 187^.

• , QUKBBO, BiJH S8PTBMBBB, 1974.

Coram DORION, C. J., MoNK, TABOnKBBAC, . RAM8Ay<, AND SaNBORN, JJ.

«o. 71.
''Wf

'

,• Dubueva. Chanipagne, .'I

Uuo:—That an appeal may be K||«eted on motion, on tbe gRnrnd that no arfieal ^ea, notwltta.

lUndlDK tbat tbe record ia incomplete, provided it appear that tbe paper* waating to

complete tbe record cannot aflbot tbe queetlon of the right to appeal. ' ^ ^^ ^

In this case a motion was made by the eounsel foTtberespondent to dismiss

the appeal, oil the ground .that tllbre wm no appeal, th^ case having been inscribed
k.

in revision under 3^ Vict, chap. 12, without the appellant having rejucrved hitf

right of appeal under the Statdte, or mada/ihe declaration thereby required.

Respondent's counsel objected, among>6tbcr grounds, becabse the record was

incomplete.

The Court, considering that the pafiers waiting to complete the record had

no beaHng on tbe question of the right to appeal, gi^anted the motion.

The followin| is the judgment as recorded :

—

' La Oonr,1^58 Avoir entendu lea parties par lcurfl..iavocat8 respcctift, sur la

ni^on\de 'fciitim* ««» cette cause, en date du premier Septcmbre cournnf

;

Attendu que oette cause t,M inscrite en Gpur do Eivision & QuAco sous

I'empire.du'gtatut 36 Vict, chap. 12, de Quebec, Bans que fappelant ait d^lar6

se i^rVer son droit djapplerfl b Cour dn :|3and dc la Beine dans le oas oii le

juBQment nb lui aerait pas favorable, tel qu'ezig6 par cet acte, et but le tout

mtfrement d^lib^rd, ao^orde la dito motion. Dt en consequence renvoie le

present appel avee depgns di&traits, &c.

A. BJCre$i£, for appellant.

P. Ai iBoudreaull, for respondent.

Mdtion

,.1.

jL
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f*-

COUBT OP QUEENS BENCH, Isu.
~

'

MONTREAL, 20x11 JUNB> 1874

«.™» T.^„....„, J., B,™„, J., 8,„„„.,_ J^, „^^^.^^ ^__^ ^^^
'

, * ' ,
' BANCB, JJ., arf Aoc. •»

- No. 1.
•"

-,

' TUB MAYOp BTii., ofMONTREiVj:,, '
**

*, ;. . , ^ ^^M^tnti in the Court below,)

.DRUJIMOND, : t>V

(^lainltf in the Court below,}

HMLt>:-A CorpoMHon b.ving acquired . right to tilce .t»w... ., ^""'''"T''-
Charter. ,„a ,„ which Act thoh, I. „„ ^enlS OfSm:,"r"' 'L'"

^"* '"''"'""« "-
damago. for tho .xereUe ot the right co Z^dTr TnM^' '.^ «°'"»en'ned to pay

.
oompenrotlon for da<fi.«e. be rocognC |„ i h Char.Pr^.n^Ih r ^'=*' P»rt":"l!>rly |f

^.«6/«. that „„d.,r the French la,r the lo.rofi7,i; r^,7;;,"'°'^'''^«*«'» ?'»"'»«""«'n"heroof.
be direct and approcfablo; ,„a that evpXl.Z .?!»«

»» •»>'';ej'>P"«tlon, If the l^i«,y

•cette cause en vertu du jugement interlocutoSl endZdT^^rT'T
" et 8ur le tout marement ddlib^ri^ • r^n^AA V ,

" ^'"'' ^^^l'

" focutoi™. le droit dCla d^LSr "
tJ^^

'" ''

r '
^"«*'^^"* '»»«-

"quant Ala demandeprincipale eZ U^ T' ""P''°'*«°'°°'^ te«onnu.

"tentionsdesd^fenderoTl^l^^^^^^^^^^
" di,8 experts pour constator et ^taS1 I^rflJr^r, " ^'^ "»^J^ee aux
« par suite des faits dont il se daintl ^5^. ^^ demandeur a souffert.

"meturedeladiterueSt P^^^^^^^^^^
d«*lafer.

" la propri^t^ du den.andeur
'^''"" '"^'^ '''"''

'« "8"« ««d-«^ de

;»i..edolla„, -^<^-^<l«e,aCrZ^^lrJ:^^^^^^^^^
8ur le montnnt 4 accorder au dit demandeuret est iustf^t 5" ^ ^'"'T

.
moyenne de ces ^tin.ationa: oonda*ne les dJen^^^^^^^^

" deur pour les dommaees nar Ini- nS«li«.^« a T ^^ " °" deman-

« sommrde trois n,illeZS,Z Sd^ "* ^T"f PHncipale la

'.' traction est accordJrM W iTrL^'Tf"^''
'"' ^'^^-^ ^o"* 'J^

;".jetantladen.andes„ppllJLJ^,^^ P~ <«- ^-^ndeur, f
*^'°*''»J«dg»ontlH,th parties appealed.«nd both appeals were dismissed^ -Maokat, J., (.issentJeruX-Ju .1,1^: 1 RfiR, Mr. Au^ClTu^IZl-SHonTcESTgjng .t with having inmim^C^^^^^
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p'nu«i!'
*''°»«<^ "P S'' FoHx 8tro«t, by Mttiog up a fonoo aorosa it, upon the line of which

Pmimoiid. **"** •'« •""• previ0u8ly built a lot of teoomont houses, some oeoupied as Uvorns
or inps^ Uff claimed $6,000 damages. These are not claimed as structural
domagrf^ but con«o<|uential. He sajrs that his houses were rendered lost valu-
able after the erection of the fence, they were not as aooossiblo as before, Uioy
wore thrown into a cut de tac, &o. The Corporation pleaded that it never com-
mitted vote deftit ; but, in the exercise of its right, had shut up part of Felix
street

;
Ihat it had not appropriated to iteolf any land or property of Drum-

-^mond's, and that plaintiff had no right to indemnity whatever. In 1871 thecase
was sent to three experts for a report as to what damages Drummond had suffered
They differed, one reporting $2,000 daroqges, another $3,000, and the third
\«4,000

;
by the final judgment pronounced in 1872 the Court below adopted

*ie mean between the two extremes found, and Drummond was allowed $3,000'
images, with interest and costs. Both parties appeal ; the Corporation claims
it the action ought to have been dismissed; Drummond complains of the
-enco to experts, ond insista that ho ought to have obtained his conclusions

in ftill, the $^,000, and even more, namely, $12,000, under a supplementary
demaW which he made in 1870, but which has been disregarded. I tote up the
case »Wn the appeal by the Corporatiot. It appears that St. Fcli^ street in
1854-56 ran only from Bonavonture street south-eastwardly to St. Joseph street.
It was the next street west of Bonavortture Station. Mr. Drummond built
upon it i/i those years. The Laehine Railway Co. before that built the Bona-
venture Station and used it; the Grand Trunk Railway Co. in 1861 commenced
to use it, nM afterwards made it, (in lieu of Poist St. Charles), its principal
passenger dcWt. By the Act of Parliament, 23 Vic.,c. 72, the Corporation has
Ijower to mak\^ by-la*8, to alter and discontinue streets, and in exercise of this
power, it made^ by-law on the 11th September, 18G6, and ordered Felix street
to be shut up, lind in 1867yii fence was erected across it,, accordingly. This
deprived Drunihiond and' everybody else of right of way along Felix
street if wishing to go from Bonaventuro street towards St. Joseph street,
or to come from St. Joseph to Bonaventure street by crossing the raili
of the Railway Companies. It, however, left Dnimmond, and his tenants, as
free as before to moVe in the other direction, that ;is, towards Bonaventufe
street, or to get from Bonaventure street to their houses on Felix street. As.to
the Corporation having illegally, forcibly and by voHe fie fait closed part of Felix
street as is charged by Drummond's declaration, wl^ioh charge he ought to have
proved to maintain his action, nothing of the kind occurred. The negative is

proved. Proof against the Corporation having committed voiede/aitia by
Drummond's own factum, as riispondent upon the appeal by the Corporation.
Upon page 3 of it he says that he does not deny " them (tte Corporation) the
« nght of closing up Saint Felix street ; for by their by-law ch. 29, sec. p. 369,
" ofthe MadicipalLawB ofMontreal (sancUoned by the 23 Vict. ch. 72, C. S. C.)
« they are authorized to ditcontinue any ttreet, whenever in their o^hion, tie
Mfetyor convenience ofthe inhabitanti of the Cfitj, shall require it." Truethat
he add^

:
« But the respondent asserts that notwithstanding the power oonferied

tfpon the tppellanta to disoontiimA-.*.^* "- -^-Htmnta gcnwallyy^ilH^^ttftafleHnnHridrtS^
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pboMd that power In th,a In.Unqb |.laoet them, in the po«tiol,JAtreapa«o„Th.H.m„^

f
•<> »«• " th» valuation ofdamaglh ia concerned. " Why ao? fiSae of a brln- V'^JSy^"'

ciple ftindamental in tho iawa of a|oiyilized countriea " that no ditiz^ can be
^™»«««--

legallj, dejmved of his propertyfdt^ bemfit of the country or community ofwhich h^formsmerey a unit,-without full indemnity beingpaid to him before

A2/7TTt \T::u ^"i^ '" """'' «<• ^'P-Pn-tJon, which i/riot
denied and of which I .hall fi^p^ by and by. The judgment a quo ha.
found Drummond enfticd.to .^ovc^from tho Corporation $3,000 in eompenaa-
tion for damagea sustained by the Cbr^ration shuttipg up the a'trcet.

'

nVcor./
poration claims to have only c«^oiw,d thi. power granted to it by Act o^ •i»a*lia/

(Ihe principal quc«' ion is whether under the facts- pi^ved to support 1mondaolaim the CoM.t below wiia warranted in condorfihhlgf the C6iV«ii-tt^
That\depcnds upon the view tho Court may take of the powers 6f the ConCfe
Corpoi^tion tJ?l!mmond insints that the CorporMlon is. bound to pay iim ^v,
damages; t|.ou^>« I said before) he almit. that U tad the Hght of clL« *%

I' T. T'l:
""

""^"A'*^'^'^
•* ^'^- I^^^«"« «»d authorities have/been ^^

referred to by Drummond w^idh have not application to the case boforo us /wi.ioh
" ^

« not a case of re^r^.Y for ^tiliti publique, nor oHooTjours, orvues, fromffuses.
having been taken away

j, nor ia itlike the ease of ^privatio,^ d'eau, no/ of the
lowering or raising, of a street, damaging tho adjoining properties. DrJmmondi
has not had any land taken frt,m him, Tde case, however, stated in pl,ihtir„
declaration turns out what Drummontl, by his factum, admits it to be i «
Jhe Corporation, having had the right to-close part of Felix street, didcloAeil"'

INU *
J' r."""'.''." * *""'"'''P'*' ***** '?'' '•*'"" °*" ^ '«P"'«d of •!" property foi^he benefit of the cgnmunity without previous payment of indemnity, the Cor-

I i)oration\not having made or oflFored any such indemnity, is to be'held abuser oi'
Its poweAand no bettor ^«n trespasser. That is Mr. Prummond's proposUion
aslnnde%ndit. Is 'it sound? Was the Corporation bound, underpain of being
reputed treWr to make any indemnity to Drumn,ond before running that
fence acroBs^t. Felix street ? ^s it liable by law to pay him damages ? tL law

1 »l*; ^V^l "'"""'^ "*"''^' ""'^ "« "^"'»*^«*- My own, ideas are
these; that the l^egislature when making, the law (the\Corporation Charter)
was not Ignorant that some damage might be caused by the Corporation
closin^rtreets, and that irritations might.arise ; nevertheless it enacted as we «ad

.

Wh6n the Legiriature authorixes works to be done, and means compensation to
begiven to peraona dama^d in tl,eir possessions by them, it orders it. Road
Acts authorize alterations of Unes of roads; sometimes satisfaction is ordered to
be made to penons whose property is damaged, but sometimes not. Horse-
railway companie. get powers from Parliament, making streets and property
much leas enjoyable than before, and sometimes injuriously aflFecting an indivi-
dual property by making his access to his door disagreeable or difficult: yet

.

*hey oannot be aaed in damages if the Legislature hasnot ordered them to tniijce
oompensation m aueh cases. Compenaatinn in expropriation «a««, i, nnrUeral'
me, tad our Code Civil has an article on the suject This CorporaXn^

/

I
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TiMMtrnrttai. Montreal ia bound exprontly by itn Act of 1864 to mako oomponMtion for til

•nil land taken by it. Driltomontrtr oaRo i» not ono orflxproprilitlon. (jonipeniatioa

oInuHoa are Homotiiiioif^nnct^t^^i^onaos like hisi nomotimot tiuf. In the onio

or*lt4)rinK ii market fiiluoo iliU Corporation ia ordore<l to indeniniry all whomuy
bo damagod. 8o w|ien it ultcralcvolaof Coot-pntliH totho dainiigo of private pro-

' porty it is ordored'lo tonko indemnity. ,It has boon nuthoriaed to oloae stroeti

-and no oomponsf^tlon For damagoa altogod by individuals in ordered. This i«

lignificonji and'tatlil, I think, to Druniniond.

I found u|^n a aeries of deciHions of Knglisli. Cdurta from 1792 dovrnward*

ulaoupon.Aiiiorioan coMcsand the Freiioh law. lat. Fur tho KngliMh ooaos there

|!lu|p^lha,^d'nse of tho OovcrnorH, &o., v. Meredith,- 4 T. Hop. 1792, cited by tho

^. ',.>lSSf^^"*^°^' ^"^' *^°* ^- IMroo'orapf the Bristol Dock Co., 12 East U., A.D.

:
' M-- V TifllO. 3rd. Sutten v! Clarke, 6 Taunton, A.D. 1816. In thia case it was held

J
that the dufunduntH hud a public trust to perform, a public duty was cast upon

\
'

them; thoy have acted not muiioiously but to tho boHt of theirjudgment; though

difnilige bu caused to an individual, dofeni^ants arc not liable. 4th.'Boultoii v.

Crowthor, 2 Barn. & Cr., A.D. J824, cited by the Corporation. Thia is what

was held :
" Can an action be maintained againint a Corporation, whioh in vz-

ccution ofapublio trust and for tho public benefit does un act whioh b}' law it

,
may do, but whioh act works injury to an individual? No I" Tho statute giv-

/
' ipg no remedy, there is none, per Abbott*, Ch. J. ft. The London & N. W. Ry.

Co..>^Bradley, 6 EngliHh Hy. oases, A. p. 1851. In tfiia ease tho Lord Chancellor

^ifid .-4-'?. Whether an action will lie on behalf ef a man who sustains a private

injury l»r ;tho execution of parliaiiientary powers oxoroised juilioiously and

oautiouffyvis not an easy question, or ruthor it is not easy to come tib a oonolusion

that an^otion will lie. I entertain a decided opinion (probably, however,

^,«rrooe6us) that no such action will lie." 6. The (JaledotJia R. Co. vs. Ogiivy, 2

^ McQueen's Scotch Appeals, A.D. 18G7. In this case it was said :—" Where
is the difference between a puhlie river and a public road ? The rights

in both are 6ommon. If you have only that common right which belonga to all,

you cannot claim compensation in regard to a damage caused to either one oi'

other under nets authorized by Parliament." The rulfngs in tho oaScs that I

have rcferi^ed to are agtiinftt Drummond's qhum!<, and completely in favor of the

Corporatiori. iBuoh rulings aro frequent in railway and dbok oases, and others

ofmere private enterprise ; a fortiori ought thoy to be in oasds like the one be-

fore us, where defendants are acting os a City Corporation, for thebeeefitof

the public, and not for any privote gain. 7. Cushing's Reports show that in

Masaachusotta tho English decisions that I have mentioned w»uld be followed.

It at«tc8 a case nearly all fours wit^ the one befpre us. Nos. 428-437, 1 Sourdat.

I find that the Corporation did the work or act oomplaincd of withiti the scope

of its power, power derived from Parliament ; the work was not done wrongflilly

;

no malice nor faute ia proved. It is impossible to see /uute in the Corporation

in the face of the fact proved, namely, pf the dangera that beset all persons who,

before the erecting of the fence across St. Felix street, might attempt^ go along

the street across the railway track?. Look at what Hannaford says :—" With.

the constant moving and ahucting of trnina near the B'ati'on andaoroM St. Felix^

V
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Unminuud.

oU eonsiJor it would hav. hton th« mmt dtn«orou« pl.ee of «|| the Or.nH Th,M««,-aiunk cro„.„g.
„ exUt^noc. Th.« .re full, my rcK^lar tJ! j^ n^" ,

""-?^
.v.ng d..Iy . the .tatton, without courtting the «huotiog. If the ftZ h.d..ncd open. It would h.ve been really i.„poMibIe f.,r the public to ^^1 it

'^rHinTf"""
*'"?:'"'"'•' '"^" ''•'^ "" beereetedw«uld4.«ve been cM

hav.i\b<H,n obhKed to como t^.^o„Kh another .trcot.:' The Corpo«tion Mini.waH Lund to «hut up Feli^ .trcot «m It did. AVii it to w.U t^TI ^ ^
and eLdren .hould be LilM. But lu rl,ht ioZl'-^^^^'^^LZZl^Z
lor tl^ loHS oeeu«.oned to Drummond It I. not liable. When the O T n
ran rail. ooroB. Felix street it dimlnlhhed hisdawmenf v«t !.-« ".i. f
of .uing the™, and wo..„, have done .o In valn.^T^ C,

'Zl^power under Act of I'a. .i...„ent. 'ihe lo« n.ay be greater to hi^ttn "i:'l>ut .11 who ever had eu^luont In or over the part of .treet .hut up .ufferZTna degree. Drummond ha. not ground of complaint d/fforinga.ve In d^rSL
.hat whieh »lghtbe n.ade by .11 the Inhabital ofhoL i ':, e ndghtrToo^^tehx.treet, even .n oiher .treet.,. Sueh Injury a. "ho complain, of w ,I.ern.ea„t to be n,ade.ubject of co,„pon.ation. It appcr. that in 1 862 . new .trl^or pauage prolongation of Felix .treet waa opened" by the CorD^r.tlo! T
Bonayenturo at^et, nortb-we.tw„rdly, up to St'^ntoin'e ^L^^ h rDruImond a property.uppn Bon^venture and%elix gtroet. wa. taxed toward, the^lprovjn,eat|103. Bj-aaon of thi, Ib:iieve.o.he.e«,beJC tt^^^^^^^pvei^^n. ,a,„ de cause; but I eannot see aiK,n what .ound prineiple ThlLe^Hatiro bM not n.ade provl«,, or exception, and It hM.ot for Courta to lakeh^ Beeau«, ho wa. taxed formerly for Felix .treet, north-wctdf B^l venTal
street, the Corpor.Mon mu.^ pay damage, to him for .hutting «„ part of S"
street, «,uth-east of Bon.venture .treet. I cannot agree to tl 'Co can beno part.eular-v.rtue in the $103. 'l take It. I .uppo^so no «,ecial potrcyT. inthe amount. 8uppo«. he had been taxed a «.ere $5, hia-^lalm Cdl gwould be a. good a. the majority of the Court .ee. it he,^, in-the ea.e oftheTlOa

'

but .t i. impo«ible for me to hold that the mere fact of baving been «. tlx!i
,

can g.ve right ofactionfo, damage.. If he have .ueh an .etL'eaerotr;; -

son who w«, taxed ha. . right of action. The .treet that be wa. taxed forira.open a. ever it wa.. I do not .ee more right of action in him in eonJoueneeof hav.ng^^Wa taxed for new St. Felix .treet than Vould be from"Xtgbeen taxed for . .treet, a block further off. Finally, hi. deelarationd^Tot

red%"h;^irr*
•"';.'''• ''''''' p-^^^tieW ^u were i* r^:llMeil. Tb« proponlion in hia faotum is not band unon nob n.i,™...- r

ofopinio. U»tth.C<»p.„.,.n .pp... .ngM t. b. ^...7^'^' ' ""

1 OBRANOi, J., aim diisentitnt, would merely .av that h« cnn^nri-j •
.i.

^ L'H.n.t.bl. I«i. T. D™„„„„d, demand™,Tct.r'lS^rtSlt

.
"' •

• ; "

?;[••

It

'

#/ ('•'
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'•I Mviiimr''
*^''"' ''if'K^ contra oux uim »oinni« d« 16000 •t par una dananda aupplatoira pro-

Pnmmamd.
duita penduiit riniitanau iitid niitro wHnine da fflOOO, oonimadoinniaKtM lui rttiiul

taut d» o« (|U« l«'iid^toii(li!ur*d«n« l<i iiiuia da Juin, 1HU7, an iSlevaut uiio onrtaina

olotura dojj^mutour d« lU i\ 12 pUda avaiant ranti<S la rua St. FilU aa aud (1m

propridt<iidu<laiiiandouraoiiiiiiitant on oifi<| maiaona conatruitoa auroaa propri^l^*

at 00 on Tiiilati4>n du droit d'aoo^ 4 la dita ruo dunt I'inliniu avait joui dapuia un

grand nombra d'anhdaa. "*

Laa appalanta ont plaldd iV ootta aotiim qu'on formiinl oalta rua, ila n'avaltift fait

qu'umr drs droita quo Icur aoto d'inoorporntion luur aooordait, at ont da plua ni^

lea doniniiiKiw riHilanu^M par io duinandcur Druwiuond.

II eat indubituLlo qua d'aprtk racta d'inoorporattun da la oitd do Montreal

loB nppclanlH, d^SruudiHira cu Oour InrtSrieure, avaient Io dr«)it da fanner

oetto rue Sl F<SIii, do lu taire diMp,-iruit,ro mOuiQ on ontior ou on partio, c(

CO duns I'int^SrOt giSndnil du publio ou do lu looulitd. Muia auaiit il faut

idniettro quo Io duuiandeur qui avait aur lu foi publiquo, couHtruit liF^

oolte cue Ht. F41ix un norubre do nkaiaona doqt il pouvait oRp<(ror rotirer un

r'aveuu rdmundratolrc avait uuiai io dh>it d'oap^rOr uno indemnitd doa donimagea

que lui oauoorait la foriuotura do oetto ruo ordonn<<e, j'loiagino ii<)n par un pur

oaprioe do la oorforation lunia dana un tut d'int^rdt qu avantage publio. II pouvait

eap^rer n'6tn pua le aeul dana ootto looolit6 qui n'eu profiterait pan; II pouvait

euoore pitfa capiSrer n'Otre pas Io aeul qui aouffrirait de oo ohangement fait dana

I'lnt^rdt publio. Or o'eat cependant to contraice qui a eu liou via-jk-via du

demandeur. II eat prouv^ quo oe ohangement ou feriueture de la ruo St. Fdlix lui

a cana^ un donimngo aaaei oonaid6rable dont noua parlorona dana un iDStant, ot la

queatioQ prinoipula aoulcvoe on la ouuao eat oolle de savuir si lui aoul peut

Bupporter Io dommago oauii6 par oet aote dea ddfendoura. La questioo eit

controver8<$o ot n'eitt pas ezompto de diffiqult^m, j'avoue.

Lea d^fendeura^ont pr^tendu qu'on foruant " oette ruo I3t. F6liz, ila D'avaient

"ooDunia ni violonpe, ni ill^galit^, ni voie de fait; qu'ila o'avaient qu'ozero($ ua

"droit, un privilege qui leur^taitoonfdriS par la oharte d'iaoorporation da laoit^,

" que n'ayant pas enipi^t^ aur la propri^t6 udme du demandeur, ila no pouvalent

" £tre iwurauivia elk dommago."

Le droit de feimer ou aupprimor la me St. F61ix indubitaMement apapartenatt

sauz difendeura, auaaibien que oelui d'czproprier le dem^deur du terrain mdme

de Bea> maiaona. Lea dofendeura sana aucun doute ne pouvaient ezproprier le

demandeur de la plus minime partie do aa proin-i^t^ nana I'indemniMor. Dtna le

oaa pr^aent, ob ne lui 6te paaun pouoe de aa propri^t^ maiaon fait plua, on forme

una rue aur li^quelle il a b&ti aea maiaona, et on le prive ainai d'nne grande partie

da Ja Tftleurde si propri^td. PeutK)n dire qu'en oe oaa, il n'j a paa ezpropria-

;tion de.partie de Mn domaine. La oitd de>Montreal en permettant Touverture de

' Mitiii».>hie,« intit^ non aeulementtoua^ai oontrjbuablea maia toutlemonde^bftdr

htnt oette rue, dapa dea vuea de ap^ojuilatio'n ou autres, et en en dacHStant la forme-

tore aana indemnit^^lle manque A la bonne foi, 4 lapromeaae implioite qa'elle a

nSuto da tenir oette m^ ottver^; on a^ie ae diftferminait k la farmer eU4 a'oblige

k en indemnberlea int«iMi|M que a'y aont bAtia, aur la foi de oette promease. Lea

autorit^a oontrairea aojE^iMtentiona du demandeur aemblent a» pai mifnquer je^

_i _ J J
\ ' >
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I'tyoo*. mdt AM MitoriMa Mnt ptutAt IVipr«Mio« d'an droit dif^nmt d. o«lui ^H^rofiti. ^
qui dolt rrfgir cetto m.,i.\ro .„ o* p.j,, et ««.,i«g,nt p.. oomn,. »i«U.io„ du 1 -i" /
droit d«propr.dt*Ufkltd.U.«pp,««,io„d.„^,„,. LW. droit (V.„o.i. et

"'""""""•

.ur.out k uouvMu droit fr-n,.!, „.o «.«,bl«„t A p«u pWk. un.nin,,. «o f.T,ur du 1 i
1^

dc....ndouretcon«.orontootU,m.«imo. Kn */«t <,«,ll« diff^^ronoo y-MiUntro
enlt«r 4 «„ homra« una molti* doM pr«,.ri^,^ et lui «„lo,«r I. moitlA di"rawnu
.nnu.1 d« ootte m«m, proprldti

j o'«l 4 men «,„. d.„. iun et I'autn, oA. una «pro.
pri.t.od don„.nt droit 4 una indon.ni..',. Co mod. d'.,propri.tlon o.t «u. un point

I ^i"'n L
"" '"'"" ''•^""•"V'Kt.ux «u p«,prl<|t.lr« quo oclul d'uno orp«,-

pr..t.on r^eno du t«,T.i„ en c que oc premier mojo lo !«!«.. .v«o uno propr!l«Mi..t doprV,o.de et dont I'ontretlen el u«iur«noo annuel, .feront au«i oonlidlblo
que « e,propru.t,oh n'.wit pa, eu lieu, ot eo nam avoir ie. ol,anoe. d'un rev.nu
preportioneL L'art.oie 407 du Cod. Civil Canadicn qui e.primo I'-neien droit«r la qoeation n eit quo lu reproduction verbatim d^ I'artiole 54B du Coda
NupoWon, et

.
„t oonflu en cos tornie. :

'• Nul no pent fltro contraiut do «5der ia
propr.6td B, CO n'cat pour oauw d'ulilitiJ publiquo ot moyonnunt uno juste et
^prdalabla ndcmnild." A vcc un fcxto de loi iden.iquo 11 ent intcrcsant do ».Toir
comment los (^promontatours du Codo Nopol^Jon intcrprotont ect nrticlo et .'il. on
hmitent I'appllcation nu^scul onsoii Toipropriation est do ri.nmoubIo.cn ontler ou
en partio ou b.on si loTuit do con»tructh)n douvriigUH publicH, d'l.no suppreiwion
d« ruo eu autre ohoso do nuturo H diminuor h raldur do la prop?i6e6 ollc-mOme
c«tou n'ostpasconsidord commei.quivaluntAuno oxpropriution defacto et donoai
droit A uno indcmnitd on favour, du propriotuire. L«» nombrou^oa ^utorit^a
oitdoa au factum du domandcur commo tirc^cs du Droit Fran^aia dtabiifticnt 4
ma Hatlatkotion sod droit 4 uno indomnifo. J'y adjoia^urgU les autXitds
tuivantofl, savoir : * ^g^SST /
lo. Larombi,iro, vol. &, pago 6H, Noa. 666, 66t. exprimant 1'oXk.n que

I abaisBomont ou rcxhauiiaodaeut du sol rdsultfint de trav«ux exeout;6& aur la voio « O
pubhquo ot DU moycn dca ((uels la maison d'une perHo«„o eo trpli^ve dochausaeo * - F
ou enfonoeo donno ouvcrturo 4 uno demando en indomnitd. cf/ii oxprtmo que co

'
'

dommage qui s'uttaquo au droit do jouir constitue uno vdritablo expropriation
^

2
., 2 o .

Proudbon, Domalne Public, vol. 1 ,
page 1 69, oil it cxprimo J'opinion quo

' *
M uno administration prescrit quelque* trovaux ou 6»abHasomcnt dont I'oxdoution ^

entraino uno Idsion dans la propri^to ou los droits Idgitimeuicnt acquis 4 quel-
qttun,oelui-cio8tfond6 4 pret^dro que no dovant souffrir lo sacrifice dent
propr«it6 pour cause d'utilit<5 publiquo qu'4 la charge d'une juste indemnity 11
doit avoir la ftculto de Texigor, ou do traduiro cotte administration dovant los
tribunaux compotenui pour ert decider.

. 3 o
.
M6me opinion dans Proudhon, vol. 2, Domalne Public^ p. 344-667 oA ij

«^ des arrets de la Cour de Cassation, dont lea conttld^rants sent I'expression
des id^ei! philosophiques du plus haut intQifit et aArment dcs prinoipes d'6quit6
que Ton ne peut perdro de vuo ou' vouloir i^norer sans blesser les rdgles de droit
qui yeulent qu'un seul ne puisso fitre soumU 4 faire des saorifioes, aux aaels sea
coDcitoyons qui en profitent ne oontribueraient paa. '^ .p-
M. Sourdat, dans son traitd de la Rosponsubilit^i, vol. 1, No. 426, p^f27

•Wmmentant I'nrtwU B4S dn Cado Civil W^Uuu n«idwlaw-y» antw proT^

f -^
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McKif " ^^^ contraint de o^der sa propri^t^, « oe n'estpour cause d'utilit6 publique et

'rummond. " '"oy«|""«'t unejiwte et prdalable indemniW," noua dit, que dads un sens largo

TheMkyoret
. of

"

-^

qctte disposition ft^htend de la privation do tolat? partio do la proprietd comino
laUssi de tout avaniage inheillit & la jouifsanoe, et qui est retird par une sorte

* d'expropriation indireote, et danslcs nos. suivants, il cite diverses d^isions dea
tribunajix judioiares et notammeat de la Cour de Cassation acipordaDt dea indom-
njtds dans des oas nidme oil Texhaussement ou rabaissement d'une rue avaient
«?td faits par ordre de radministration et il le» approuve : cependant au No.
428, il declare que la suppression d'une route (il ne parle pas d'^une rue) ne
donne pas drqit contre I'etat & une r^clamation'^en favour des aubergistes et autres
commer^ants' qui ^taient venus s'etablir sur sbs limites; oette decision sembla/
avoir dfo dbnn<S pir le Conseil d'Etiit, et non poraucun tribunal jiidiciairo ordi/
naire. Le fait qu'il s'agissait [non d'une rue dans une Ville mais d'uno de c^s

- grandcs^routes qui sillonent la Franco sur un long paroours, appuyo de cXi
dela decision prononce par le conseil d'etat pent expliquer I'apparonte contradic-
tion entre les decisions de la Cour de Cassation efle Conseil d'Etat, II me s^iblo
que si le simple abaissemont ou exhausseinent d'une rue a 6te decla<-e par
maintes decisions de la Cour de Cassation ot autres tribuhaux de la prance comrae-
donnant droit a une indemnite p6ouniaire,, a fortiori la Suppression entiSro d'uno
rue doit elle y donner lieu. Cependantjo rcmafque qu'a la page 432 M, Sourda t

^
dit que"lerefu8 d'indemnitd n'est que le resultat d'un dtroit point do ^ue -

'' et qu'cn refusant dans tons les oas I'indemnite on mdconnaitrait la veritable
"nature des choses et on fausserait les notions du droit 'qui leur scut appli-

^'cables. L'administration et les particuliers ne sent pas, I'un envera I'autre

^'dans le mSme 4tat d'independance que les partieuliers entre eux. Les
" intdrfits gen^raux doniineut toujours les rapports qui les unissent. Ces ihtdrSts
" leur imposentdes obligations correlatives et reciproques. Ainsi les propri^tes
" rivcraina d'une voie publique sont greves de charges sp^ci^les d, raison du
" pavage, <Ju balayage de I'alignement. D'un autref cbt6 si la loih|b, leur
" accorde ;po8itivement aucune servitude sur la voie puMiijue, j'etablissement dp
"celle-ci a crdd pour elle des attentes respectables, un dtat de choses que I'ad*
" minisft-ation est engage jusqu'a un certain point a maintenir. II imporle b. h '

" securite de la circulation et a I'eiiibellissenient de la ville que des constructions
" rdguliires, que des etablisscments utjiies se forment le long de> voie publique,
" II faut done presenter aux oonstructeurs et aUx proprietaires qiielques garanties
" contra^des dvdnements qui viendraieftt miner toUtes les espdrances," Ac, <Cc.

^Et a la page 435 il declare que "dans le doute la voie la plus liberale est

" preferable; quo la 60ci6f6 a bien moins & redouter de voir alioner aux propridtaires

"des indemnites aux quelles ils pourraieht ne pas avoir droit, que do voir s'accte-

" dit«r par les examples i eiterds d'une r^ueur excessive I'opinion que la propriete

" n'a aucune sauvegarde contre les actes de l'administration et ne doit attendee

" aucune compenptibn du prejudice qu'elle lui oause.assez souvetat." Je declare

en toute sincerite queces^iverses opinions de M. Sourdat me semblent affirmer

. UD droit et une dquite que nous sbiUmes justifies ^consid^rer comme loi en notre

pays. Si done la fi^rmeture d'une rue cause des dommagei; k no individa propri^-

taire d'unn niaigoaf et si d '

apres lea antoritdp dn tl <>ni itnde«r). cet acte pent

;!*»
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comdM commo «ne oxpropnatioD, le. defendeurs 6taient obliges avunt queTb,M.,oro.i.
d avoir rccours A un td ao.e d'adoptcr vis H vi« du demandeur L procddure. "^'"."n"d^
ordipaires prc«cntes,par la cl,frte d'incorporation de la cit6 do Montreal. lU

''""°"''"''

n out rien la.t do scmhlablo amis so fui«ant justice A cux m6nm, ih ferment lu
ruo et oausent lo dommage. Cetto conduito des ddfendeurs justifie I'^lldgation
do la declarutKdu demandeur que lea diJfendeurs avaiont en fermant la rue,
agi violemmen

,
.Ifegalement et s'dtaient rendus coupables d'une vole de Mr, fer

sont paseibles do^ dommages quo le demandeur a pu souffrir. En ce ens dovons
nous renvoyer Ics parties.u se pourvoir en la maniore et forme pourvues par le statut
d expropriation ou devons nous condumner les defendeurs u«x dommages resultant
de leur acte illegal ? Dans le d^Iibero, eette question Vest dlevdo dans mOn
esprit mais J en SU.8 venu 4.1a eonelusion que les parties s'etant toutes deux
sounds i la jundiction du tribunal, ayanfr nommd des experts, ces expehs
ayant fait rapport, et la sentenoe du tribunal donnaut gain de eauso au deman-'
„deur pour une somme dpnt le montant <5tait I'expression do revaluation d-au
n.oins deux do ccs experts, et considdrant I'acte des ddfendeurs au point de vue da
voio de fuit, je suis venu H la conclusion do dire que cetto Cour avait juridi«^tioA
en la matidre, tout de m6me que si les ddfendeurs, sans observer aucune des formJ-
litds de I'acte d'expropriation avaient jugd i propos de detruire en tout ou el

_
partie la propriete ou de s'en emparer. f

Passant maintenant au cbiffre des dommages accorddsau demandeur, jedirii
que CO dernier leb trouve exccssivement minimes et s'en plaint tar son appj
tandisque les defendeurs s'en plaignent, comme exorbitants. La preuve etant
asses contradictoire sous ce rapport, letribunfl de premier instance a tom la
question du mpntant de oes dommages A trois experts qui ont differe entre eux
quant an chiffre des dommages mais so sont tons accordes A dire que le deman-

oo«nr"*
^^'^''''^ ^^ dommages que I'un des experts estime A $4000, 1'autro A

^2000.^t le troisidme A trois mille piastres. Le juge qui etait chargd de la
i!i^,afAnt dovantlui toute la preuve testimorii^Je et I'opinioM dos trois experte
a Ota devoir prfendre pour base de son jugement I'opinion des trois experts avec
un terme moyen qu'il a etabli 4 $3000. Je ne crois pas ce cluflFre exagdrtf;je^ orois au contraire juste et conforme A la preuve testimoniale et A I'qmnion
.d#jexperts. En consequence je suis dispose 4 oonfirmei'le jugement dell Ic
Juge Beaudiy, avec depens oontreles appelants, fet A rentejer I'appel et contro
appel avec depens centre chacun des appelants respectivement.
RAksAY, J.—The question raised in this ease is as to whether the Corpo-

ration (of the city of Montreal can dose a street without bqing liable for the
special damage incurred by a proprietor owing to this act.

It is not possible to place the question more frankly than it has been by the^^^Zf *^' ^^"^ appellants. He says that in th6 Act of Parlimentp^sed m 860 (23 Vic c. 72. sect. 10, ss. 6) authorizing the Corporation"'

^

regulate, clean, repair, alter, widen, contract, straighten or discontinue the streets

^m1 rf "**{' *^'" " "° '''''"'** "^y^-S *^«y •'^" g"« indemnity forany-t^g done under this Act, and that consequently th/,v are Aotliable for a^
J^^J^orothermse ™^red_ by any JQdividuJr If ,ny nn. ,nff4

-ii
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^fllSM^'P?^*" conferred on it by law,
•ad

_^

.s,

,
Qui de jure sua utitur, damnum non faeit.

Snimmona. ^'*® appellants th?n go on to cite a diotum of Lord Kenjon in the case of the
Govfrnor of the Kast Plate River Cempany and Meredith & Co., (L. T. R., p.
796), to establish the doctrine that what a Statute allows is law, and that if no
condition is expressed in the law none can be added. In a word it is not wrong-
ful because it b authorized by the B'egislature. In support of this proposition
other cases have been cited, und many cases are to be found amongst the
English Reports bearing on the matter. These cases seem to form two classes—one
in which the damages result consequentially from the performance of some act
?uthori«ed by the Legislature ; the other in which the dataages result from the
manner in which an act lawful in itself is performed. ^

There will be no great hesitation in accepting the general rufe supported by
these cases

; but^hey do not appear tome to apply in the present case. These
cases were all Acts permitting a special thing to be done ; the Aotj allowing the
Corporation of Montreal to discontinue streets is a general Act amending the
various Acts of incorporation of the city. That Act muAt therefore be read

with these Acts, and compensation is at the root of them all. The power to

injure without compensation must be express, it cannot be presumed.
If we were to adopt the appellants' dlootrine, we should have to say that they

couhj not alter the level of a street without compensation, but that they could

abelish j^t without compensation. By the expropriation clauses too it would be
possible for them to tax a proprietor for the consequential advantage of opening
a Street in his neighborhood, put hip money in their t>ocket, and close the attect

the next day without indemnity. Curious to say this is not a fancy illustration.

Not long ago the respondent was taxed for the opening of the division of

St. Felix street in which division he has no property and they close up the

division of St. Felix street in which his property actually stands now and they tell

him be has no right to indemnity. ^All this is proved in the record. It is St.

Felix street to-day but it might be Notre Dame street to-morrow. But appellants

have no faith in their own pretentions. On the faith of the report of one oh
their committees, appellants have actually paid the proprfeturs in the division of

St. Felix street above where respondent's property is, and to the cost of opening

which he contributed; but they decline to indemnify the greatest sufiFerer.

This is not fair dealing on the part of a great public Corporation.

The excuse given for closing the street was that the Grand Trunt made up
their trains acrons it, and that it would be dangerous to the public to leave it

open. But the Grand Trunk had no right to make up their tmna across the

street, and there was no reason why the plaintiff should be iiiju^ .oq that

account. With regard to the Boston case (Smith v. The City of Bostoir, 7

Cushing), wbat dicM^hief Justice Shaw Bay ? He said the damage complained

of was the iamti sort of damage as other people sustoined, and the plaintiff had .

aiioth«f outlet. The inference was that if there had been no outlet. Chief

y^- Justice Shaw would have given judgment the other way. The ease is thertfore

against appellants' pretensions.

: There can be no objection to the amount of damage awarded. It does not

gojwyood the eyidenoe. ind it is a fair way of dealing with the report of ther

Xpert?.

- >!: A . rt\
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Sanborn, J.—The Honorable Judge Mackay, in bis dissent from ^„
majontyof the Court, havingso fully explained the nature of this case, it is

unnecessary for me in renddttg the judgmtetof tbo majority of the Court to
review the facts of the case except as to certain particulars, which deserve notice
m. the conclusion arrived at. This is an action of damages by Drumipond
agaiDBt the Corporation of the city of Montreal, for dosing up and discontinuing
a part of St. Felix street in said city, whereby he was deprived of the use of sai*
street as before, and for deterioration of the value of his property, particularly 18
tenement houses erected thereon, which by the dosing of said street were placed
m a eul de »ac, instead of having, aa before the dosing of the street^free access:
by means of St. Felix street from St. Antoine to St. Joseph street. There are
two appeals. The city appeals against the judgment of the Court below award-
ing damages on the ground that the street was ordered dosed in the interest of
thedtizens Generally for public safety and Convenience and in conformity with
powers, confri^red upon the Municipal Corporation, by law, and that the plaintiff
bemg deprived of no part of his land, and ^iU having access to his property, is
not in law entitled to indemnity. The plaintiff also appeals because he claims
tjiat the damage should have been awardedjo the full amount of his loss, as
proved by witnesses instead of a less fmx^mded d dire d'experts.

It is of some importance to obsenffinplaintiff built his houses upon this
street in 1854, long before any pow|ppli ferred upon the dty Corporation to
discontinue existing streets, the powef to do this being given by Prov. Stat.,

23 Vic., 0. 72,-Hr 8, sub. s. 6 (ia 1862). It is also to be borne in mind that the
alleged necessity for discpntinuing a portion of St Fdix street, vis., puWio
safety, by reason of the railway track of the Grand Trunk Railway crossing it,

near its station, rendering it unsafe to keep the street open, did not exist ;^en
plaintiff built his houses there, beoaus0^e railway station was originally oiitoide
of the city and it was brought to th6 vidnity of St. Fdix street at the solidta-

'

tion of the city authorities, and aiyagreement was entered into between theoity^<*
authorities and the R-^Uway Company that a portion of this street should be dis-^
continued and given over to the Railway Company for thd purposes of thdr station.

^

It is also to be remarked that about the year 1862 a prolongation oflSt. "Eelii
street was made so as to terminate in St. Antdne street, and to accdin|li8h'
thisaspedal tax of «103.73 was exacted of Drummbnd, which was noTlevied
proportionally upon the citizens generaUy, but only upon property holders in St.
Felix street. The authorities dted by the parties from French authors, and .

oml law writers generally, are very conflicting as to. the right to recover indem*
nity for loss in deterioration of the value of property; by reason of the exercise
of powere conferred by law, in the interest of the public, when no actual property
is tadcen, and tfie loser is not deprived of adoess to his property, but the access
is raodered more diJSoult. The general rule, under English and American
law, following the leading case. The divemor & Co. British Plate Manufac-
turing Co. vs. Meredith, is, that where a person so suffen loss in common with
the otherinhabitants ofthe city, the loss ^eritag only in degree, it is damnum
abtque iyuria, apd no indemnity can be recovered. Justice BuUer, however,
wm^rhi 10 that cniw that the civil law is mw favorable to the daimant in aadt—

f
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,^ '^fMSK,"' case than the common law.
r

Sntmmtnd.

The cawqf Smith vft the City of Boston, referred
to by Mr. Justice Mapkay, is in some hjspoots very similar lo this. Even in
that case the judge guards himself against making the principle absolute in all

cases, and seems to iitlniif that a^oaso might arise, whore indemnity.might pro"
perly be awarded. As an abstract principle, it' is acknowledged by all writers
under both systems of law, tlmMilien 9 jwrson is dcprjved'of his property for tljo

good of the -public, ho is^ontitlefl to be indemnified for. ^t, and the reason given
why ho shall not have ik when he only suffers a I089 ih common with the general
publfeg|hough his loss may bo much greater than that of matfy othei-s, is that it

would give rise to a multiplicity of actions and would render munioi|)al govern,
raent a failure. The deterioration of the value of y)ropcrty by chunges in the
grading of a street or tho usjngof'iho street for a railway track, or establishing
other servitudes upon it for the common advantage, so long as its character as a
highway is retained, is a v§ry different tfiing froni fclosing it up aiid diverting it

ft(^it8 original purpose altogether. The case of Governor & Co. vs. Meredith'
decides nothina^upon this state of fatts. In this case, the fact tjjat a special tax
was laid upon#rummond for th'e" opening of this street, rcct^nizc&that he has

,
an interest in it not shared by thelnhabitantS or the citizens generally. If bo

,
the converse is true, and being deprived of it, he suffers a Joss'not shared by (he
dtizens generally. Th(| street Was closed tip without notice to him and without

. fiiny attempt.to conciliate him. The los? he sustains is real and. consjiderable.

- It appears by documents of record that by a report of the Comi^itt<^ of the
City Council approved by them, they ^declared that projKjrty hd^'ders dn this

street- have sustained' loss by the closing of it and a certain compensation is re.

; (Sdmmendcd. This,.do<» not; precludfr li|^m from testing the legal rights of

4 plaintiff, beoau^ admissions agaiirst persons aotingjii^ecivithl* are not to have •

the same cffwt as when 'parties act in their owjj'wright, "but jt cannot be
: regarded as destitute of feignificance as evincing th^r «ppre<5iatioi> of the jus-

'

tice *f the case. The majority of the (Botfrt, without impugning the authorities
cited, 6t denying the doctrine laid down in the English and American.case^ as
rtpplied to thff facts presented in such cases^ are of opinion thdf the damages
sufferied by Drummond, in this case, are exceptional and 'direct, and differing,

not simply hi degree,' but' in kind, from those of the inhabitants geijerally, froan
» the closing of this street, and that he is entitled to indemnity therefor. And we ,

consider the estimation oY his loss by experts or viewers instead of taking the
opinion of witnesses was the correct and I'j^l mode, and if theSe experts have
taken into consideration that, as respects a portion of this loss he should share
it in cpmmon with the rest of the rate-payers, we do nofr thinCTij this they erred.
The judgmeril as a whole is,confirmed with costs against the Corporation in
the Court below, and "upon their.appeal in this Court, and with costs againsf

.

Drummond upon' rejectifeB of his appeal in this Court.

jT-^ '
' • ^;.« ; Judgment tjonfirmcd.

J?. Hoy, Q^., and 5. DevUn, foTtf\e appellants' '-^ .\ .
*> *

IF. Z>. i)rMmj«onrfjfor-thejespondent. S'

(J.K.) ', ^ \

-«-.
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'

• .MQNTREAI,, 20th JUNE, 18?4. !

.Coram Tascherbau, J., Ramsay, J.^ Sanborn, J., Loranqm, A.J,
'

' -^ - • No. 27,
'^ f,'

JUBINVILLE «T AL.,

AND

' (D^fendanta inf Court below,)

•^
* .ArPILLAHTB

;

'THEvBANK OF BRITISH NORTB AMERIci. * * -

^' ". <. (Plaintiff' in Court btlow,)
-_ ...'0

' ... .
;. ,

HBI.D:-That «> oppoaltlon d htgement filed by dofendknte, under Art, 484 of the CodeUf»?:
'

, »" '"•"o'oK'oun* that onS of them hM been inpunoned by • wrong n«ine, tain the niUli^*Sf'» .preliminary exception to the action, and mint, c«ni^uently, b« acoDmpaiiled by the deposit
requlred.byArt.Uaof theCodeof C.P,.iiiad«UoBtotMK(qnlre?by Ait,48a of the Mmo

. This was an appeal fifqm a judgment" rendere^d by the S. C. at Moatreal,

.

Ci^ACKAY, J,) OD the 22nd April, 1873, grantiog a miitbn ofthe Plaintiff that ,

•the papei; writing fyled by the opgoaants on the third of that mo^th, ind int\.
tuled " Opposition Ajugementet affidavit,"%e rejected from the record, mth\

.
costs, for the reasons therein stated. \ '

i The facts' of the cas* may 'be briefly stated as followst— . v
In the monthof Feb^ary, 1873, the l»laintiff took out an action against the

eoiimfercial firnS of Jtjbinville ^&, ^icolerc, of Pomte Clair<J, in ibe-Distrifltof
Montreal, for the sum of$776.74, the amount of their promissory note.in fa^ourv

firm^to «,.

I membenr di tbe '

' i i

I'Saidfina.'

-I , — ~— w "-vvo^'^^toneifitj was
rendered against them according to tKS^conolusions of the Plaintiff'a de<5larfttion.

'

On the 1st of April the Plaintiff sued mt a wpit of eiecutipii against the
goodtf and chattels of the l)efendante, and on the 3rd dfApril the said ojipos^rits .

fyled in^ the office of the Prothonotary pf the Superior Courf, a pape^ writing
(paper 9 of the Becbrd> intituled « Oppotitwnd jtigem^nt tt ojfftdaviif' alleging

'^

therein that the opposaats are co-partners earrying on trido; under the name *

.or firm of Jiibinville & Leclero, at Ibinte Claire j. that the writ of summon*
was served at thdr platje of business in Pointe Claire; that the said Leoleri b
erroneously and falsely called^.' Pierre Leclerrf" in the said writ'anddeolaraition,
whereas hU true name, and the name ho hasalways been known by, is " Moiaev
Leclero

;
" that the defendants did not appear, and thitjudgment was rendered. :,

against them by default, and that the writ and action are ille<^l, aultaAfvoid,

heTl

TheTJefendants failed to appear, and on theloth 6f"M«rolijud^ept

tlusions of theTlaintiff> de^lar&^t

?lain-
with coQolnsions that the judgment and seizure be annulled and ihat the^
tiff's action be dismissed with costs.

The prothonotary thereupon caused the notice (paper 10 of the Record) to
-bojwved en tho bafliff^hafiged witlrthe said writ of cxectttion; wfeytbereup

'

on
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On the'flm d.y^ of the foilo^wing term o^ the Superior Court, the Plaintiffmoved that the sai.l paper writing (paper 9 of the RJTord) be rejiftd ftomt!Record with costa, for the following rekaons •
'

t.on to the declaration and action of the Plaintiff, was not accompanied with^depo.it of the sum of £2 Is. 8d. required by the'll2th article of the C^e ofCivU Procedure and Ihe 32nd Rule tf Practice of the Superior Court and

p"Zot^rvTr*'i'n""''
'''^'^ ''PP'^''"''"' "^"P-^ - '»^« hanloV heprothonotary of the said Court a sufficient ^um to moot the o^sts incurred, after.

it^T^i^LTJ ''
'^^^-^«T'

-'^'':' '^-^"•e^saof th;

The following was the judgment of the S. C. ;— ' / '

" 3'''* ^°"'' '"'''"S heard the parties by their. oaunsel upan thS pftintiff's
moUon of the seventeenth day of April iiiatant that the piper writing fyled by
the opppsante on the third instant and intituled 'opposHion^J,,emenLaffi:

'duvu be/ejected from the record of proceedings in this cause vith costs, for
thecauses matters and reasons mentioned in said motion, haviqg examined
the. proceedings and deliberated, doth grant the said motion and doth reject

"

the said opposition from the record in the said cayse, with costs (See Art. 490 -

i Code Procedure, m addition to the articles mendtipfcdV mover)."
;. ^ainmVfe, for appellants:

—

\ ,

Deux questions sepr^sententsur CO jugenienf. La premi&re est de savoir
81 tes. allegations de I'opposition sont de la nature d'une exception prdliminaire
et la seconde de savoir, en supposant qu'elles seraient d'une telle nature, si, en

.
platdant par une opposition a jugement,le8oppo8ants n'etaient pds lib^r^s de
1 obhgaUon de produire le d^p6t requis pour les exceptions preliminaires.

# Sur la premiere question nous croyons que le plaidoyer de mianamer no peut
pas faire le sujet d'une exception A la forme, et sur oe point nous citons aveo
oonfianoo la cause de Jones vs. MoNaljy rapportde dans Stuart's Rep., p. 66. ^Sur le 8econ^^;point,Uus croyons que les opposants n'tftaient pas obliges de
iaire de d^pdt aVeo leuj- opposition. ' C «i^Mi
En effet la^^^t les ^gles de pratique n'exigent de d^pdl qu'aveo une MOep-

tion pr^liH^maire prodiSte dans 1^ ddlais r6gl& et avec les formes voulues. Or
dans une opposition ij|igementrien de semblable n'est requis : auoun d61ai
niest 6x4 et d'aprds sa hature tons les moyensi invoquer doivent dtre aU^go^s en
meme temps et dans le meme document. «.:

Cette opposition doii etre aooompagnde d'un affidavit lequel, pour la Cou^
.est une garantie que lik faits qui y sont all^gu^s sont vrais. Voilti, autant de
1 raisons qui font ^oir qjue le depfit ne doit pas 6tre roquis.

"
I

D'ailleur8laloine|exigepas, et dans semblable saati^re, surtdat lorequ'll
B'agit deprivsroBepai-tie d'un droit certain, On ne doit pas suppler i^ laloi,
meme par inf(grenoe.

Lorsqqe rintim^ a
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•

demit i^«.TlpZI^/,^^r '° '"''' •"•" »*««•<" .IU-"S».».^

5e/A«ne, ^.a, for^Beepondent — - .

-anda5,«cA««ft>crr<A?«S '
.

*' " '''-^""'* to >e action,
-

^^ Noir,bywfrrencotoart.ll8oftheCodoofO.P
it will ha *«» ti. v-Informa itv " in thfl »«•* «p ... V "«v».r., ic will DO seen That any»"J "> lao writ ofsummons or Borvi«o" muHt h« nl««4»j k

Besides this, according to ftrticle 480 of Iho said Code ' tha ««««.-„-
"

»

Tabohkreau, J.-(iffter stating t|i« foots)

:

"*

'
.

m^tfIW 4r -T T'*"'" "'r'
P"' *'•''* "" ^^P«» ««««-°t conform^:

wTlitllt ' .•'^V^'"'l«« '« d^fioite-t peu de chose et que lacour -

ST^^L^ '' "" •*" ^'°"" ^^* "PP«'*"^ «' J«»r accord-er de parfei'^^I •

"

d.ff^enoe,maBnoaSnepottvonsIefairfl,
A.raiibndecequeleddpotde £^^^^^^

et IE* r' ""' '*'^'"'' * *''*''•*'»"' ^'"•"^ "~ «*<««P«on 4 la forme •

L'«rticle490d«C P r J!
^^ P«>d'i>to'««>sle d^potde.£2.1s.8d.aruoie4yo du C. P Q. dnonoe en proptes termes, que ropposition au 'iTuee.

.

mentnest q«'«ne defense * IWion et commute awnietSe^a"' d^*^^^
' i^tives a«x contestations des detaandes ordlS^^

" ^.s^tions
_

JZ,Tr'"' ** - """" '^^''*''* des/ippelants plaid«.t mf«u,««. e.tSe et- '

oeptwnAIaformeexigeantand^pota«£2.1e8d
v '

ewoneex

'''"

TilsS ^'''''°'°

r^ ^' ""'"""""''^
P'"''^" r..r exc.ptl„„ ..u^pQ. .«» npus d^tamns q«eU article. 49, 61, 116 dJd«t qae oette o^^

f

fc'
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JublBvtilo tion doit m fuiro au moyon duniB exooption it la fornio. En effet Tartiolo 49 dit

Bank 01B.X.A. quo le bntf do mmiaation doit oontenir los nemo, oooupotion et doiaioile du dd-

fendeur, I'articlo &1 dit que ootto roriimlitcS ost i. poino do nuliit«5, et I'iirtiole IIG
^nonoe quo cotte inforinalitd oi>t lo sujut d'uno exception di la forme. Lo jugc-

ment de la Cour dont est oppol'sora en consdquenco jconfiruid aveo d«5p<;ns.

Hamsay, J., remarked that tho case of Jones v$. MoNally had long sinoo been

overruled, by the case of Poradia va. Lam4ro (Law Rep., p. 81) and by the cdn-

Btanr. juriflprudonce of tho oourts.
,

LoRANUKit, J. :— Les nppelants ont fondrf leur oppel sur la proposition quo lo

d<5fcndcur, oondamnd par ddfaut en vocanoo sur action portdo 8ur un billet pro-

miaJoire, pout baser son opposition d paioment en vertu de rortioJo 484 du CoJo
do Proc«5duro Ciirilo sur des moyons qui, s'ils cuissent dtd oppo8<!s sur I'instinQo

'

priginuiro,auraient dii Otro I'objet d'uno exception pnJliniinaire, sans fairolo dd-

_ pot voulu par I'articlo 112, qui port«: " Lo plaidoyer oontenuntTlne exception

^
"prdliminoiro no pent fitro roju ik moinsqu'il no soit aoconipagnd du ddpot dela

J;. " sommo do de*)ier8 fixd par les rigies de pratique du tribuijal,"
'

Jo dis quo I'appel ost foiidd sur cetto seulo proposition, car il no sauruit y
avoir do douto quo I'exception fonddo sur un faux prdnom, qui est ici le nioyeu

d'opposition, no soit uno exception prdliminairc, malgrd quo-lcs appelanta aient

frdtondu lo contrairc. Au soutien do leur pr«Stention, les appclants ont oitd ie

jugement rendu & Qudbeo en 1811, dans uno cause do Jones vs. McNalty, oil il

,

a dtd jugd quo ce moyen fait I'objet'd'uho ddfenso au fond, parco que, y est-il

dit en substance, en ce oas le ddfendcur assignd n'est paa le ddbiteur ot il doit

obtenir cong6 do la domande, qui alors sera rejetdo sur un, moyen defend.
,

Cette raison est excellento dans le cas oi le vrai ddbitour n'cst paa assign^, mais

^ no rencontre pas I'esp^ico actuello oCl le vrai ddbiteur a dio mis en cause sous
un nom qui n'qst pas lo sien, ot dit, et c'est tout co qu'il pent dire: " Quoique
je sois lo ddbitcur on la persoijne mentionneo comme ddbitour au libelld de la dc-

mando, jo suis ossigno ' sous un faux nom, et I'ossignation est invalide." Ce
•unoyen forme dvidoiwioiit ce qu'pn appolait en France uUe fin do non procdder pt

uno exception 4 la fopnie ici. .• "^ /' -

Malgro tout lo respect qui) jo porte aux anciennes" decisions, jo no puis suivro

celle-ei, qiii est en oontradiotibn aveo tous los proc^duriers, et avec la j urisprudenco

suivio depuia irente a'ns & ma cdnnaissancc. Lq nom des magistrats qui Font

prononcde n'eet pas dound par I'anifltiste.^ II serait aurprenant quo I'un d'eux

eiit dtd le jugo en chef Sewell. v
'

.
* *,

Resto la question du ddp6t. lie tribunal do premiere instance, sur moitibn de

la banque,intimde,'et au<profit^t(e loquello so poursuivait I'exeeution, $n a pro-

olamd la^jMbtlipitd en rejetant Tofipofiitibn. A premiere vuo eton no oonsiddranf

S^^.^^^ff^P"^ Idgislation qui Wpermia lo pourvoi coutre les jugementa rendus

P^SMri^M^ljmplo requite dana certains caa et eur simple opposition daD4

('^'^pRpHnWl^ portd^Vcroire qu'en donnant h la'partieoondamndo par

ddfaut lo moyeti do fairo rdviser lo ji^gcment et do se dd^dte, elle n'a entj^ndu

pourvoir qu'4 uno rdvision'fondde sur un moyen do foiid,, e' »'& pos entendu in-

clure le moyeb do f()rmo. Cependaot, outre que sur I'artiolo 162 du Code do

JPtaefeiHra Ciyilfl frapgaiB, anquel nnirfl prnprn Coda de Prcie^dure parait dvMt.^^



coujrr dv^i^fif^rimQu, \%u.
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X

• csoTTrTJlZd "TT,*^:
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TS.V , «c"
• J«^gmcntofS.C. coDfirmed.

/^AanwZj. J?atn»i;fc <fe i?«„/Ve#, for appeUants,

^/A«ne <fc 5f<AMne, for respondent.
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COttRT OP QDEEN'S BKNCII, 1874.

MUNTRKAL, 32*0 HISPTKURER, 18T4. ..

Coram Doaiow, C.J., Monk, J., TABciiERiAir, J., Ramsat, J., qd
'

Sanborn, J.

No. 13.

'••

THE QUEEN »•. JOHN REDI'ATII DOUaALL*n<l JAMB3 DUNCAN DUUGALL.
IJII-U i—Wliprr, touktalh «Ujiironi«|K«klinrthi. ImiiniBueof tJ«)Jcf«mn(K*i((IWi)tl»#IUtcrff«Tor» apMk-

iiiK timt iKngniiK" «»< • »lliil, iiml « »rrul wi re dttfcrid lij ilie Trowii U> »tmnA Mlilf ; urul Un» "Ix

KAtiUth •|>i«kliiK Jurorn hcliiR nworii, th« rliirk n>-ooiiiiiuii<ml to tnll Umi |«it«l •lt*ni»ti>ly frmii

thollaUof juronaiiviikliis (li« Kmrllah Miil rrenrli liiiiKiim(c«, an<l <mn«(Uiow« pravloMlyonU'r-
e«l t« •••Ijina »«l(l<i" WMiwnln cnllcil, htlJ.lhm tlio iiruvloiw '•»t«iul iuhl«' •tout ^ooi until tlio

Mnrlwunxliauatolhynll tlin iiniiimaiilHitlvllat* livlntf cAlIml.

A case ro«crvcd by the f^on. Mr.^ Ju/itioo Kamhay (vide ante, p. 88) mme up
for dceision by the full Court. The following man tlio roncrvod 08««>^-_ •

'<l8t. On their arraignment, the defendants iippliod Tor n jury, onihiilf^ok-
ing the Inngua},^ of tho defence, to wltV KngliB^, «» their trlul, which applica-

tion WU8 grantoii. "
. •

" 2nd. Tho defendants moved tho Court ihnt six jurors Hpeoking tho Bngliith

longuogo should first bo secured and sworn. The!/* motion Jiras granted, and

tho Cleric of tho Crown was ordered to verify the Jfliot as to «ach juror called,

.whether ho^poko tho-Engiitth language, until six jurors Were sworn.

" 3rd. John Walker being called, and it oppoaring that he spoke English, ho

WM ordered to stand a'ido by tho Crown.
" 4th John Day having been sworn and there being then six jurors speaking

tho English language sworn, the Clerk of the Crown, under the instructions of

tho Court, re-commenced to call the p^nel alternately from tho lists of jurors

speaking tho English ^nd French languages, <w provided by 32 and 33 Vic,

Cap.29, Sec. 40andS.S. 1.

« Jdm Walker being again called, tlio Crown iusistod that tho stand aside

stood, until the panol was exhausted. On behulf of tho defendants, it waH

^bjected that the Crown had already ordered this juror to stand nsjdo, and was

now boond fo show cause. I over-ruled tho objection, as the panel had not been

Qxhau|^ed. I, however, reserved tho point for the ooosideration of tho Court

sitting in Error and Appeal, and I now submit for its opinion : whether the

Cnvm under the law as it stood on the ninth day of April lust yras obliged to

l^bow cause or withdraw its challenge until tho panel was exhausted. I suspended

judgment after''conviotion, ond the defendants arc now on bail awaiting the

judgment of this Court.
'

"(Signed), T.K. Ramsay, J.

"Montreal, 10th April, 1874." '
...c «-^ ,.^«^''

r

^, ^

Taschkbeau, J., dissentient. The defendants in this case were indicted for

libel, and stoo^^ Uieir trial last April, before a jury. At tbeir own request they

had a mixed j£iry)^^re found guilty; but sentence was deferred until a reserved

point could be brought before tho Court sitting in Error and Appeal with re-

ference to the method adopted in the composition of the jury. According to

the exposi mude by the Honorable Judge in gubmitting to us the question re-

y
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the l« o,.o being John Day, the Clerk of the Court. op<.n the order <^f the ^"

.it 'tWhS'^l"'"""'"'
^»'oK„Kli-H--p..kl„K j„ror...„d.Wth. t

Hoc 40 8 SI ** —
'

" '~''*""*''*y •'* V*?- 3'* •»«'33. C»>.p. 29,

Secoodly-~Th.fc';t that moment the name Jf*'" John Walker " whi6h Wd i

! wh^ .? ,^
",""'

"r'"
" *'"'"'' **""• ""''» ">« P-^lM boon e,h.uidto wh.oh tiu, defendants objeotod, on the prinoiplo that the juror h,d been.Scompelled to «t.nd anule, .«d that oonJi.Jy,a., Cr««n wa. obli^d ^Iwonuae ga,„at or for tho empanelmont of thia juror. Jho Judge dLia^.d ,hj

It «»ms to me that two question, ariae.to wit :-Tho Hat, was it really cihauat-

le If r ""' V" -'-•"•-•«<i?-d toeonclude whatare thJrea 1^ ifcuher of heso qucafona arc roHolvod affirmatively or negatively ? Aoeording

ll " \T ^''"' ""' "''""'""•^' ''"'"'"' *•'« Clork stopped at too

cTrld r„r ?
P""^'-;-;""""* ^''«"« English-speaking juror, had been pro-cured

,
,n other term*, the bottom of tho li.t was not reached, and tho minutcBjn the „g.«toro the Court give proof of this important foot. 'l think th t the ,

callinj- off ho list, .mmodmtcly allor tho last juror, « Johrt Day "
h«l been

tlT'r n
^"^

S^"?^'
"""•« """' ''•^' "•"» -^ recommencing the eallfng from

tjll'uiJ f' ^'
""'"'' '"'^' ""•^ ^'••^"'"'' *•'"' *he panel shall be alter-

nately called from French and English jurors. The law does not say that thi,calhngcan be vaned-or interr«p&d, and recommenced at any stage of tho list.
If you ma, recomq.enco the empaneling of the jury, you have as much right to

!ffb1 rr^f '^'
T'^

"''^- ^'«" '"•«^* «^«" ^Sin at the end or to,of the hst. The law ,s that the calling should be continued untU the panoli!
exhausted, otherwise the rights of tiJo accused party might be seriously com-
promised and the Crown in private proceedings, with such an extraordinary
power as|t„wo«d then possess, n.ight obtain condemnations for political offenoii

Ttlt^'T I'^l
""^ *" '^' «'*"* ^"'""'*"'* «'' '^' sound administration

ofju tice. One could thus with the magical word « stand aside," repeated fre-^
quently, without any gij^n reasons, eliminate the jurors considered favorable to
the accused, and thus compel him, considering the limited number ofjurors he
would have to challenge, to accept .. verdict of guilty «gaim,t himselffrom jurors

1?(^1 '.r *''"..r?'''
^' ^"''"'' partisans of the proseoution orof

the Crown especially m a libel case. All English law is in favor of glvbg the
accused a fair trial. The English nation prides itself, and with truth and r«^.
son, uiH>n the hberahty of its institutions in this respect; bi^t I beUeve that th«
most duui^o t duuial would ho givBi to"ttaripiiul«fi-ons of those whopraiae th^

I '111

k
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iniititutionji (At loatl la ClBada) wm wt to a^fr a qntom of mImUob of ov
jiirora, Huoh m to take away fVoni the atrauacd tlia allKhtoat partioU ofhia ohaoeca
and uioana of doffnoo. I tiiaintain that in not oontinuinx tli« onlling of ilio

JBroM from lh« nnmo of th« Init juror oall«l, wo tako awny fi-om th« aotiuaod the

chance of finding fn the followin« nanioa juror* enjoying tb« aocuwd'a oonfl«loncc

ondovon that of tho Crown
; or in a word, Ihftao upright, indopendont, and on-

lighionod jurora, w^eonnider that thoy havo to fulfil their diitioa in an honor-

ttblo ttiannor. If a coirlraij lino of ootion Im followed flio law In violated, and
ono puta a limit to th« Flight that tho nooumd haa of choosing from the 60 juron,
which la the number «f thono tho law doolaroH must form tho panel. The rup«)rt

of the onao of Thomaa Manuel, to bo found iu tho eighth volume of tho Queen'*

Bench Ro|)ortB, pago 73, confirtns my ticwh on thia quoation. In fact in that

caao, tho juror; Ironmonger, bad already been called, and had boon told toatand

by J
tho Hat had been eihauitted

; nevertheleaa, when Ih^ calling was onco more
begun, twelve jurorn who had been engaged in another auitjuat terminated, oamu
into Court, and the Court ot once ordored that their nanioa ahould bo called in-

.atoad of calling " Jacob Jacoba," whoee name followed that of Ironmonger.

Kvidently tho Court, which wiia prcaided over by Lord Chiof-Justioo Campbell,

obadlutoly oiproaacd tho idea that before rcoouinionolng tho calling of tho jurors,

thoy hod to continue and to re-oommonoo calling the Hat, with thoa« who, t<nn-

porarily engaged in another auit, had returned on the panel, and were therefore

oligiblo. In the case of Manxel the liqt could not bo conHidorod oa oxhauated,

aince twelve jurora proaonted thomaclvea and were eligible. The calling of the

panel in tho caao of Mans^ waa continued, but itwaa commenced by the namea of

the jurora absent at the first calling. Therefore, thoy did not follow in thia case

of Mauwl tho rule which was followed in (ho present case. In the caao of Man-
eel, tho panel woa exhausted after calling tho twolvo jurors who had boon absent.

In the ease of Dougall, a atop was made in the middle of the list, and the calling

of tho names first on the list was recommenced without having called the list to

thednd, when tho first calling was mode. That created a fatal irregularity in

the verdict of tho jury according to my opinion. There is, besides, between this

cose of Monsel and the present case, a remarkable difference ; i.e., the list of

jurors Qould not be cpnsidorted as exhausted, owing to tho absence of thei twelve

jurora, but who afterwards appeared at the moment when Ironmonger was (tolled

;

in tho present ease the list was not exhausted, for the very good reason that they

did not call tho jurors down to the last maq.

For these reaHons I .think that, in the present case, the jury was empanelled

in an irregular fushion, aqd that the order given for a second time to the juror,

"John Walker," was illegal, and of » nSlure to place in jeopardy the rights of

the aoensod.

[DoBioN, 0. J. :—(After reading tho reserved case). The question submitted

to the Court is not whether the panel was called regularly. The qu^tion is

ivhether tho Crpwn was bound to withdraw its order to " stand aside" and ahow
.eause for challenge before the panel was exhausted. The right of the counsel

for the Crown to order a juror to stand aside is not contested, but a juror

havinj^ bean eallad and tnld to afatnd n.idfl, .n.1
l.|ff HBDllft hUTlng hflflmM flgv'n
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when .11 U^l K
' "' •'"•••'"X^-kburu tut ih« p«,d I. „„iy „.h,„,e<Jl .'o-iTwhen .11 th. bror. h^o .wworcd to thoir name, or th^Wuimuc, L bJ.I

nail way Uown and thon ruturniuir tn ikn >w...i„ i t •

mH>u« ih»w

A... that tho |..„| had U.„ ^^^t^T^JXU^^C''"' 'T ^
ordar t., <. «t«n4 ..ia«/' thc-w word. rt.0.,. Clv3 .!;^;

^'""'' " »?
""' *

Jury can ho for.od wUhout you. Wh:;\htT^^f^: "
.j:,:; J.^;:

!- '•

tho Hoood time, tho repetition of tho order to •< «t«„d I.n •

'

- .Und aaido," but .iJply « conflrn.l„; t^o flr" t u„H
'

11^ ""' " Tu '

hav bcon callod to .o wheth. a jury l„,d bo ob^'inr 1 .o Jo'rTZCourt aro diapoaod tor think that tho ruUnir of Mr Ju.il<,..l»
^

Tho Court ha. nothing to do with any p 11 irl^
occnmd in culling tho IK„ooLjoction JaJioKlll.2Mi^^Monk, J. .-The point ruk-d .«o».h to „'> ..orym^^^ttruo a good deal h«« been a„ld in tho reserved cu-o tha^ISS^L'T '*

latum whchcr thoonlling ofiho Ii.t waa regular or not ^500?! I !"
with «!...> ur_i .. . . » ' "'^ n«t.

' "VWVothing todo

f ,'

# '1^

v«..„.i.j, ui.iiio luic waa rcuu nr or not . \mmlSmiR.ti t \ ,

wuh that Weha,o to „.ccrtnin prcoi^ly wit thJ^;.,1^
.loddVa; h""T ''«''V"

"'»'"^'""'"«'' P-vioua ..and aaido u^t th S -

takw to tho rnodo of calling tho li«t ; atoll event*, therd i« nono roJvod Th^ '

panel not hav.ng been exhauMcd, I think that tho point reJ d adJ. U of no
^

-^i^-

of tho learned Judge to roaorve tho cnao at all.

«¥"'"?»"
-^

8ANlli)RN, J. :-I como to tho 8„,„o conclusion a. the majoritv of tho Tnurt • '

"

but I cannot think tho Honourable Judge who prvaided a e trla Lt„d^J
* -

rne«y to re.orve the question whether a "atanS aside' could ^ liri J .
t II h p..„el wna exhausted. Thi, would be too Hi„,p|e. I think weTuai Lk '

"

«t all that waa done, as related in tho rcwrvod caao.
By tho Consolidntcd SlatuJos L. Canada o 84 a 91 l„ !.- j' . •

Quebec and Montreal, tho sheriff ia to aulroo '

half^k ng 11 CJk ^^language and one half, ajmafcing the Freoch language.
^ ^ '''''*

Sgl
jur!faai:th^^1\

'

jurors speaking the Lnghnh language and those speaking tho French lancuairrf
' '

Wd the names aw to bo called alternately from theso Data

"

^
that"tMur^rrV?'''"" '™™ '••^ ^"°'' •*»>«^ ^^ ihoUolnUa Judgdthat the jun,« .n the fir.t uM,^ were not oalled a^rnately from these lisU

thotrrrLlf'''/T-''"'^ '?
"''^' ^'•^ "^"'"'"S «' J»'«" »« «o-'itutothe jury to try defendants, jurors tlmt had been called a'nd ordered to stand brwere agam called before exhausting tho panel in the onler determined bttw" -Inasmuch as tho law makes a positive declaration that the jurors shalTW

Itin" t"L?r7.*'^"" wf
'•t^'e/l^orifr isre^uiredtrro? Ihof

'

^

^ •, 1
"

.
.^

1 1 ^H

»

9
i

, i

f A
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jary, John Walker could not have been called a second time till the panel was
exhausted, I think there was a dislocation of the jurors, and the calling of John
Walker at that stage of the proceedings was unwarranted by the Statute.

While it is clear that the Crown, as the law then stood, ioould reserve its right

of challenge for cause until the ptinel was e^austed, and exercise its right to

re({uire jurors to stand by so long as the panel was not exhausted, I think it is

equally clear, that this right of "stand b^" cannot bo legal'.y exercised twice

before thd. panel in exhausted by a continuous calling of jurors in the order

required l>y law.'- The Mansol case is not liko this.' 'In that cose, the reason y

why Ironmongqi'^Was called a second time was that it Was supposed when he was

called that, the pjindi.was exhausted, and the jury that had been deliberating

-Wng rele|fied iipfo'r^-'th^ question was determined, he was treated as if not

regularly called 71 secotid,time because the panel was not exhausted.

It seems hy the statiement of the reserved cii:se,<that the departure from the

mode indicated by the Statute of calling the jury in .<the first instance, was

iiccorded upon the motion of defendants. How far a consent ^f< parties can be

permitted inupriminal. matters against a, direction of the Statute in changing a

mode of trial is a delicate question. In misdemeanors, however, a waiver ott the

- part of a defendant of any right as to the constitution of a jury has generally

been held to preclude him from ofterwards taking advantage of it. Bishop

. mentions an instance where a defendant, in a misdemeanor consented to bo tried

by eleven jurors, and, being convicted, the Court refused to disturb the convic-

tion. Assuming that the defendants cannot complain ofthe first irregularity which

was occasioned by their request, it thenbecomes a question whether, any practical

result unfavorable to the defendants could accrue by recalling the English speak-

ing jurors that had been ordered to stand liy. I am unable to discover that any
privilege is lost to the defendants thereby. If these jurors had not been called a

second time, the jatj would have been completed from the remainder of the

panel, in the same manner and with the -exercise of the Crown right of stand by, -

of the same jurors as actually ma'de up the jury. . Under these circumstances,

taking the question reserved in connection with the, facts presented,~I think the

objection as made was properly overruled.
|

The counsel for the defendants has referred to various incidents in the trial

which the Cou^t here cannot consider. As to the propriety of th&ecercise of the

right of stand by in prosecutions for misdemeanor we are not called upon to

expr^ any opinion. Thg Legislature has since thisstrial considered it right to

take- away the privilege in cases of libel, and it therefore cannot ^ive rise to any

question in a like case hereafter.

RA^SAT, J :^I had not intended to say anything on the point, but after the

remarks ofMr. Justice Sanborn I feel myselfoompelledtosaya few words. Iqnite,.^.

agree with Mr. Justice Sanborn as to the simplicity of the point reserved, ^hat
learned jildge from his own extended experience must be aware how easy it is

fat a judge at nisi prius to be misled by ,a question ingeniously put. I reserved

the case because it wasoalled a second " stand by," and this struck my ear for a

moment. In a matter of doubt, of course, an opportunity should be left to the pri-

l-V;Sl^>;

-aener-toget the-errorcorrected, and I ^cannot feel tt
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cnlous for having reserved .question Beriously urged upon mo by oounselof eminence. Be the question reserved difficult or notrthe Court has no
authority to go beyond it, and any excursion into other matters is totally ^

uncalled for and without jurisdiction, The question is this, when a uJe
;«„.rii k" uT /""'' ""^ """'' ^'' ''"'* <>»«««. »«fo'« *he panel b ex-hausted, should the first " stand by" stand or not ? 1 could have reserved no

irr* r T '"f" P"'"' ^"' '"'«*^- ^"« of »»"« •^""'ed judges »>»»

Act iS A T '7"""" ""' """'''•"8 *« '^''^ 4Q. ofthe Crim. Pro.Act, 1869. As a matter of composition I ^eny thfe* I hat* bofttatod whether it

7ZW ' An ""' •""""^"'' *' ^' Saverise to no question at the trial.

IZ 'l)rV^^ "i-Portant, forno^<^ceptiontO it was taken at the

ThL i"'
^'-'^^ ^'":'«''«"«<J ^''^^th*^-- thfk could by.tii^ercd by consent.There can-be no consent m a criminar case, in this sensJ, that the L c»not

would 4t«;ffi"
•""""'T "''' *'" """•^•'"^ of the accusedfone witness

Zif r»!!t " T'"'^;
^"* "" ''•'' '^"^ '^ver doubted that maiter of proce- -

dure might be the subject ofconsent, tacit or express.
'

I.--W kA?^'" r"ff '^'^"""^ ''"'*" ^"«^"*''« practiceoftl« Court estab-

Sw.^.K fr \^'"" '"'^'^-''''^ y^"" -go- The defendants havingclaimed the right to have half of the jury speaking the language of hfdefence I ordered that six English-speaking jurors should be s^u^ TwIwas aruling in favour of the defence. I think it a wis<i rule, and onri intendto follow until It IS d^hred to be illegal by this Court in a regular manner Sixjurors being thus secured I ordered the Clerk of the Crown to go back to theI«^ntwherehe had begun so that the jurors whodid not speak English a„d«n^

7Z/ ?Tn '"^ "^^ •*"" '"'''^ «" - particular pur^so,mS»r^ -

fr,H r''r;''^"''""?«'-
^ "" "°* P^P^^ *«-y ^^at itmight not havfC

perfectly legal to go on from the point where the six^h English speaking ju^'"

rrt^f'-
'"!''""' ""•'"' "'•'''^ ^««'"«« *^« other" illegaraad'i'Sk

hrcamlt", r^^'T"'' "" '" ^'"•*''^y «»—s were' presentit

CriJrTp . f• /g™"V<^««>J»»»»«e»««d about section Ly of the

ll^^ T', '' *^'®°""^ •" '"^^ ^"^^'^''^ °f Q"«t,ec arising from the two

^Ki ^''.^" ' '»« d«te™>ned to assimilate Criminal Procelure «i far asI^ible, this difficuty ha, ^ be provided for. and in doi.g this ft was e^ct^ .hat the sheriff should form his panel of two lists-one of English speaki^

Z"thl. r ''''rf^T'''''
"'^ ''"' *»•« ^"">" Bhouldbo calkd aCatS?fromthesehsts Itis quite evident that this was. directory. The sheriff cannol

l^Z """"
tT

*" '"' '"' -hat language a man'si»aks.^d he dgL

w^ If F K 5*".rr"^ P'^P'^ ^^* French namrwho don't sLk^word of French, and with English names who dQn't speak EnHish AiaTi^
'

sel^ting the jujy it onlyapplies to cases of ordina^^ oruL^wt^^Zspmal application, or no con«nt for a jury speaking only one languid? ?«.
Bcofion forty-two which prem^mH ,11 Fneal law or p.uctiui uoL expi^iy lol,^

'.">--. *; ^..

MJ . •
/•

»

» rf

\?n

|;tl'
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toDt with the Criminnl Procedure Act. Ofcourse if the'view taken by Mr. Justice

Tatehereau and Mr. Justice Sanborn is correct, and section forty'^ia obligatory and
not directory, then the reservation ofour local laws and praoticd is illusory. We
(!an- no lonfger consent to a jury of one lati£;uage, and there will virtually be two
juries and two trials in every case, bnd there will be a successful challenge \d
the array or a mis-tri.il if inadvertently the sheriff returns a jurbrjgnorant ofthe

, language indicated by the list on which hisnamelappears. A result so„alanning

will probably pre\!£nt the adoption of this mode of interpretation which Appears

to mo so mischievous that I feel called upon to dissent from it the instant I hear

.

it proposed. The Statute has been in force for fo^r years, and I venture tp say it

bos not altered the practice in any District except in the return of two lists instead

of one. I may further'add that this forced interpretation would not have pre-

vented the calling of Walker's name a second time, because thp Eogliah list

having only twenty-four names, fix having been selected and sworn, the balance

of the French list must have been called ititcrnately with the jurors of the English, •

and till the French list was exhausted the Crown was not obliged to show cause.

The defence had bad full scope for its privilege by following the .old practice,

and the Crown must have its privilege. '

«

The judgment is as follows :

—

The Court, etc.

Considering that it »|ipears by case reservid for the consideration and decision

of this Court, that at the time of the second calling of John Walker, mentioned

io the case reserved, the pjinel of the petty jury had not been all called once and
was not exhausted ; . .. '

'

Considering that it does not appear by the case reserved that ^he order to the

said John Walker to stand aside wai^-npt («i(^ a second stand aside as' contem-

plate4 by the law, but it was an 6ipcl6'r by the Court maintaining the first and
previous stand aside until the panel be exhausted and no more ;'^

Considering, therefore, that the order of the presiding Judge was Under the

circumstances regular and legal, and the prosecution was not bouud to shew any

cause as pretondi^d by the defence ;
.*"

Both declare and adjudge that the order atfi>^libg of the Honorable Presid-

ing Judge at the trial had as stated in the reserved case, was and is according to

law and the practice of the said Court of Queen's Bench, Crown Side, and such

Ifuling and order are hereby confirmed ; ^^ r^^^ ,^ .—

,

Considering thatjudgment on the convictrapin this case has been postponed;
' The Court doth order judgment to be rendered on the verdict against the said

defendants at some future Criminal Term of this Court, and doth ftirther order

the said defendants, to wit, John Bedpath Dougall and James Duncan Dougall,

to be and appear before this Court on the crown side thereof on Thursday, the

:||4th day of.September in^nt.

* ' Conviction sustained.

B. Carter, Q.C., & W. H. Kerr, Q.C., fbr the Crown, f

Joseph Doutre, Q.C., 0^,5. Devlin, for the defendants.
*

(J.K.)
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COURT OP QUfiBN'S<ifeNCH, 1874. •

v^ MONTREAL, 22nd JUNE, 1874. '

Coram Taschkhkau. J., Ramsav, J., Sat^bobn, J., Lokano.b, A.J.

« ' «(•."• Ko.lO.
.

• „ >-

';. CHARLES A. VILBOJf,«,««//^^, ^
/

AND

{PttiUoner in Court below,-)

Api>KU,ANT;gi

/ DAME ROSE-DELLMA MARSOUIN,

.
•"'•' "7 ....." ^' - •

,

.'
,-

'

H«u) :-The proviiiou contained in the Act 29 Vict c 17 wi.««.i.» i «»
l,usb.ndam.ybe.«ctedori„dor„dl„ favor of i;elrwiS.„d'c?!M'"'^

"'^" thellvo. of
alimen,. ,nd the In.urance money <t|io under DoIicL™!"^, *'?"'""' '" the nature of

.^
.Wm. of theoredltomofboth thehnZnd and wS " "'*** ''""

!» '^ ''«"• '««>

The facte of this case are as follows: Oa the IStfof June 187-q „n *.,demand of one of her creditors. T>^t^^ ^.m.J>,\l^: ti^n^^Z^l'l"^;>«6%«e, was put into insolvency under a writ of atJhA^^r^' T *""''''

vent Act of 1864 .nd amendmLts, and^^ l^^^^^^^
was appointed interim assignee. "

*'' "PP"''*"*' ^''^^^l^lbert Vilbon,

At the time of her husband's death, which took olace^shnrtl^ ^^e .x.
ment there was in force a policy of assurance upSthlt^^'^^^^^ ^"^tby " The New York Life Insurance Company ''^Woh h„d ^ ^ ' ^""1
fbrmably-to the dispositions of^e Act ofrL^n^t/S^T^r^
The appellant, by his petui6n in the Insolvent Court asked that 4I,«

• , '

vent be ordered to hand over to him the HniH nnK«^ p •
® •'°^<*^

vent estate, and being the ,a,?c^TJtji^^^^^^^
The insolvent contested the petition, invoking theabovo recited Act an^il^ticularly its fifth section, as follows ; « Upon the°death of thf1 T ^'

'

" is insured, the insurance mone>due um^ZrlTo ^V^ ^7" '''^ "^«

''tothetermsofthepolicyoronhrdelratt^^^^ ^^
"^ fh.m the claims of any creditor or cred^J^^^^'^^ ^"""^ ^' ^^^

She alleged, therefore, that the amount due nnd^r th^v .

j3».;. ..•„«.„ .j„.._, ..a Jar.t„t;::':^r^3r^a
The appellant, in answer, submitted the following •— ^ ? " '

Les faitai n'^tant pas oontestds la senln «,.«J:

S
' Jf

..-'
"

' .

;

; lit

';.\;y

f-'-

-. f

que lew rr^fflciera dn la fey
^iie cet^ derniire pburrait avoir et ou'eUe .« vontt"" T/"""^ '^ *'««?**

qu'elle co voudrait pjis payer.

\s as

-r^
•^
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question I'ut pIaid<$o et Houmiso tV la dite Cqur de Faillite, deyant.

rUon. Mr. le Juge Buudrj, qui; le 21 Ootobre dernier, 1873, rendifc le jun^men^

miivant: • '

-^i;'
'':'

S:-"-
'^^ "•".

"La Cotir apr&s avoir cntendu le dit C. A. Vilbon ct la dito R. ]). Marsonin,

" par leurs avooats, sur la RequSte du dit C. A. Vilbon, en sa qualittS de syndic

" provisoire et gardien sur le bref en liquidation dinand en oette cause oontre la

" dite d^fenderessc, examind la proeddure ct los admisaions oont«nuos dans lea

" r^ponses de la dite ddfendcresse ct sur le tout mQremcnCddiiberoe

:

" Considdrant que la dite ddfenderesse'admct qu'elle est portcur d'une police

"d'assurancc aa montant de $1,500 effectuee en son nbm ct pour son seul

" profit et avantage aux Armes de I'acto du Parlemcnt de la ci-devant Provinte

"du Canada, 29 Victoria, oh. 17, scfe. 5. x
"Considdrant qu'il n'y a aucune preuve de ia^tart du'dit C. A. Vilbon' dffi

'' nature ^ modifier" la dito^admission et d ^nlovcr & la. dite ddfcndercsso le

" bendfico du susdit statut, rcnvbie la roquote du dit C. A.' Vilbon, aveo ddpens

"dont distraction est par les prdsentcsr,accorddo i, .Messieurs Dorion, Barioa
" Qeoffrion, procurcurs de la dite ddfenderesse." " •

*

L'appelant croit que ce jugenient est erronnd et a cru devoir en appill^er pour

la raison que I'intcrprdtation donndc par I'Honorablo Juge en Cour In£$rieure,

dtait fausse et erronnde et que |% statut b'avait dtd pasid ct sahctionnd que pour

protdger la femiheet los enfants de celui'qui assure sa vie commo dans I'espdce,

contre ses ordanciers ct non centre les crdan^iers de la femme etdcs enfants.'*'

' L'appelant est convaincu qu'il cs.t iuipcissible de donner a ce statut ijine autre

interpretation que ceUc-lii ct demandc en consdquence rinfirmation du dit juge-

meat du 21 Octobre derniti^l873) avcc ddpens tantde cctte Cour,que de la

Cour Infdrieure.

Ramsay, J.-(dissentf|g)-^The Legislature has undertaken to brdak in upon

an old principle of* law, that the property of the debtor is the gage of his credi-

tors. The Statute .has made an exception of a peculiar kind. It is enacted

that a person may ihake a life insurance upon bis own life, paying the premium
while he lives, and then the insurance is to go to the person in whose favorit is

made, and thecceditor of the deceased cannot touch it. I do not question the

power of the legislature to do this. The qliestion that arises here is the interpreta-

tion of a clause qf the Act. It says that the insurance effected for the benefit of the

wife shall be payable according to the terms of the policy, free from the claims

of any creditor whatsoever. The majprity of the Court think that this includes

th^ creditors of the wife. I differ. I think the ^ct refers to th« creditors of

the husband, and tluit>the creditors of the wife may claim tEe insurance, because

the wife thus gets the benefit of it in having her debts paid, No^ne would pre-

tend that ifthe money w^s paid into a bank to the credit of the widow, it could

not be seised by her creiiitora. It is urged that this insurance must be treated

as alimensi ., Bu^ it haa none of the character of alimena; there is.no limit to

the amount^l^i^d insurance that may be effusted.

LoBANGEB, A. J.—Le Statut 29 Viet., chap. 17, de la" cidevant Province

du Canada, art. 5, porte

:

__,^
~' LofS du ddC(^s d'une peraonne dont la vie est assarde, le knontant de rasauittneo '

-i^. -..>* t , fe - ."

'^.

'^'"
''"'''^%J^''

'"

"-. .-**'"V^v-^^-.:..

'
•

" "V
~

f
•->''.

A' ^fi^-i^H*: ~ . -;
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'"-''
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If-
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profit deB.femme/AA~i»^t^lSL;Li'T ^''^^"^' ""

d.ver«rcette polio. da.s^:^l^^^^

^^^::^^^ ^at

aux c^anciers de son ,i«J.
'."" " ""'"^ ^nsaisiasabilitd devait seJimiter

,
La raiwm de decider commei'lftit'le tribunnl ^«'i; -x •

favour de I'inaaisis^abilite, est Cinei^A^^TTtt/rf'" '"'*'"'*^' ^"

blable police ne peut 6tre rfolamdaw V. ^ ' g^nefaux, .« que sem-

tioneCleserLier,^:^;^r^J:^X^;-^ti«^
bdrftiers ou des personnes au profit desquS a^ d^ 1 f,

''^7'*" ***' ^^
la loi ne distingue pas le jugo ne^doitTs le ftirt £ ^ "? ^"""*
son origine et deson affectation puisou^lI^V!! f

^ '^'"'''*' ^ ?""«« *^«

d^nt.eBsecoursqu.IlereZrSt^l^^^rS/^'rlr^^ •

ai.n3ents, d.it^,tre en d^it I'objcM^ne raZ:Xe^"
'"'

'""it"^ ""^

Ics regies de droit se rdonissent noar I« f • S^^T '^! ^ "" '^*"'**' fl»« *o»t<»»

juriseonsultes proclamentTlWla ijlS^^^^^ ^
des causes favorables -^'^2 J /a ;^ •

'^''^*'*"'' ^quteusesau profit

c^nfi^^ ;p:— i^^^ ..

dcnt,lninsolvencrrb^putTrnl? '"^^^^^^ -

uiK,n the lifeofd^^^Z^TS"^X ^'"^ ^' "--»eJted
to the benefit of her praditwi-nVr ^ '^'^'"''^''^'^^mf^rr^

0. J^trt:^^S^^» Sta. 2^vo
^ anc^ were « i^, natuWTiSrv^Jl

^"* that under eaid Act suchinsur
The terms of the Act all^t 6f^wo

^ allowances, and not susceptible of sei«««, .

omperson whJir^t n'sSlTht't^^ "UlH>nthe de^h Z
-JKiilfbfl pavahlo f^. r. . .

' T "s^fMee money JQePigrabla froa from tha yPJpgR the pott

«»dito« rfrittw bu,b«,4 o"^ '^ "' '"^"°"
f ** ^f^i or «,
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I think thi wifo'a prSjUWi^ are well foundetf. The evident intention of

the Act waa to aeoure someWSg in the nature of suatenaiue for wife or ohildren

aathe caao might "be, andiU wbftld ba^hwarted if creditors oould take it fVom

her or them. li is also iE^be remarked that the pnpilama paid upon the policy* '

i

have been paid out of'the husband's estate not the W'b'b, and it may be likened

to a special Jegf<c« made W||ie husband 0Qiditione«|^pon its being appropriated

for the benefit ofttha wife Jbl'i her support mi not lllilla t6 leisure bj^her cttlli-

''''<\\

leistn'H

'f'l

M

The teriilo^t|^TObseqiii^ of the Provinoom^uebeo,ii|^

/avOr this view^i^Qj prpvts^a of thpa last Act ii|^io|Mu|t the \i

be appropriato4 i^Hiu^n^r^^^ for children,i|wiphtQrs of^^^jg^rs arc r

empowered to j^^iii^heafioraiDgint^Bt for suoi^ui^l^. '
"^

jl^ ^ A

V

^ Alimentai'jfpllgl^ Qre»ti[f(lm

f The follow

I^Covr,'

s ConBiderantau'4i^«^

'Supdrieure '«idgoitn))^^;p,)^:

le dir j ugeidlnt a\F^
-,, , ' ','«^ '\'»';v.

(I'he hon<^^^J|f^^'

^g|ijp)|iil*1fjendtt par h Couf
'J^

i^iP:^Bt'^st appel, oonfirive' -#1

«||ur'a«i,ra ditQ.Intimefc.
^'

.
a .;!

'

'

J
:

': ':;'; >
' '

'iv$i<:i<.^X'^%lBpttt.orSug§rior Court'confirntod. yW
mbmt ili ©6 &|^iry,'for^|l>|^|lant.''; ';

;, '
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"

•

"
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CODhT OP QUEEN'S BENCH, 1874.

, ^OXTREAL, ioTH JUKB, 1874. " '

'

paEAu, J., Ramsat, ^J,, Sanborn, J., Loranoer, A. J.

1. » -(

#

No. 3.

ALEXIS ST. tjHARLES,

AMD

JOSEPH DOUTR)(

-«+
"

',
.

«»*.
.,

(D0ndant in Court Mow),

Appillant/

{PMf^^in Court b$low),

RllPOMDfNT.

#»ff

^*MD ,JtXM «. action of d«n«g«, will ll«,wl„rt the rropri.torof .n MUWIAment ««,h m . hw,-opting factoy. for the diminution of r.nt «,Ht.lne4 fcy .nVj«.ent proprietor ZZ^2,
'

"

of P'^^nrtreodour.from thef^t«r>«ndthegonor.I chiir«t.r.0f unh«ItWn..,, wW h WMTTh^

./^"*a« »n aPP««l from a judgment rendered by\he Superior Court at
.Montreal, Torrance, J., on the 30th of September, 1^72, oondemnia^ the
app^llanfrto pay rcspoijdent the sum of »194.80. The .cti«,n was instituted for
theje«.very of damages alleged to have been caused to the respondent by th»

Vwnell Proceeding from a ham-curing eatablishmeilt owned by the appellant in
AjhevieiBHy of smne houses beloflgtng to fespo^ — ^-- «r, 1

Tfee following was the judgment appealed from :— \
\Thi Court having heard the parties as well on the motion of the defendant' torej^the evidence of th^ pluintiff objected to by defendant, as on the merits ofthe aWwer en droit to t, portion of defendant's plea, and on the me.it. of ihii

actu)n,\Javing examined the procedure and evidence and duly deliberated •

Considering that defendant is not well founded in his objeoUous; \ ,

^
Dofcli dismiss said .motion with costs ^ ^? ^
ConsiderW further that the JD^/en.e eA ^.V&e defendant, is unfoundiid ;'

Doth rejeclthe said Drf/«»,c with costs; , ,
' V

^Con.«lering\hat the right.>hioh belongs to a propriet<;r, to enjoy and dis-
pose his propeW in the mosfabsolute manner, is q^.lified, in its exercise, by

^^tt:^^^^ "^"^ cau^ag any damage to the ^r'

,/ Con^dering that il^s v^ «^\^iriw^lii^miiM^Mkc:^^. ^^v

of th^a^tion, and thaV thp 4l«>ndant had an e.tal,i»,el of eAa«,/«,J,» A,j^ r A ^ ap«"«»w<i naa an estabHbtimeiit of. charcuterie •

aJjdBipg the said h^uses^from^ich offensiv»o.^urs reached the sag l.oSs-'l^Vtheplwntiff; ,'- A ^ -^ - A fV^ ^/-^
_

Consifag that thj^laih^fl; by protest of dite 24th Pebn^^ notified"^'
' '

the defendant of the:dl5iag, by him suffered, owinff to the said estabiisL^n.

'J 'J

^ .

•
'

in

-
\

^^

li^H

^ Cuu8ld«ri«g that It IS in eVidence that the plaintiff hat)i suffe^ dirltdS
"

'

| ages mthe loss^and reduction of>ent consequent upon the existence.of ^saiH
'

• ^\^
«^^

.¥*' SV:ii'
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«%
'•" <, .->1

•l Ch«rl«4
•lid

Doutn.

I

•

vDoth

ftiublishnient, to tho amount of •174.80, down to th« dat<s of^he intUtutionof
t|in action;',

•djuape apd oondemD th« dcfendunt tapoy and satisfy to plaintiff th«
sum of 8174.80, and tiie furthef huu, of $20, for tho oharaotor ot unheaUhi-

r„eiA given to tlioAouses of plaintiff, by the naid wronRful aoto of the defondanP
lUohBg to^etbur,^ the aaid sums, the sum of A3 94.80 with intorent from this day
un<i| puymont; withcoHts pf suit dUtraiU toMewrs. Doutre, Doutre k Doutre
the attornics of said plaintiff. .

'

(RANo^B, J„ C«/»«.) :—Lo8 parties sont propri^fairefe de terrains contigussituds
en octV ville. Sur le tofrain de Tappolant se trouve un <$t»ibli«8emeDt de obarou-
erie, eW sur celui do I'intime unc ranj{#e.de mui^ns de ville. L'intimi r^alMtfe
des doomages do Tappclunt, araisoode la d^r^eiation de valeurjooative d'une
de cejA maisons, celle la^plus rapproch^e do Wublinsement de J>ppelunt, et
«Jpar^d de cet etabliss^ment, par un simplo mur mitoyen, Ottus^pur rinsllu-
brit4 ^8 exbalaisons qui s'^fobappcftt do la charo«teric. '

L'appeknt a ni6 le
fait tulSiim chaise, ct a preteodu que s'il existe det odeurs malsaiues dana la

de I'intiind, ee quil n'admet pus, I'insalubrit^ de oette maiaon est duo uh mauvaise construction et distribution des lieux.jet non a son etaWissemont^
qu^il pretend 6tre tenu en bon ordre, sous la surveillance de )a police et' avec
son approbation, et n'etre nullement nuisible au voisiuage.

Ecartant pour le moment la question de fai^^^oyons d'abord quel est I'^tat de"
*atre droit par rapport aux nuisances causae* par les ^tablissemcnts industriels

^
tenus avec la sanction de I'autorit^ municipale ott de la police, quand fts
nuisances causent des-dommages aux purticuliters.

A mon sens, la lot sur oo point est olaire et se deduit des principes les plus
4l6mentaire8 du droit civil, je pourrais dire des notions les plus simples du droit
naturel. Le droit est fonde suf trois prmoipes, disait Ulpien, dont le second
oonsiste A ne pas faire de tort 4 autrui, neminetn tadere, et c'est I'application de
ce second prinoipe qui doit decide*, cette cause. Ne faire tort a perso^ne et
roparet cri tort quand ^ est tiiit: tel est le princi|)e- fondamental de tout
droit, qui lUit en grande partie la base du pacte social, et sur lequel sont fonifes
lesaniclea 1B53 et 1064 do notre Codeet la th^orie des delita et des quasi-d^lits
.Tout individu vivant en society est soumis a cette loi, et nul pouvoir Idgislatif
n'en peut d^lier les corps publics plus qu'il en peut d^gnger les individus. C'63t
4 Ja charge de respecter les droits privos que la Legislature adcorde des chartes
^t des aotea d'inodrporation. Le seul effetdo ccs ehartes, toujours accordeea
.dans llnteret public, quoiqu'elles aient en a^partince pour objet fiBterSt indivi-
•duel de* impetranto, est d'affecter a lour usiigc une partie du domaine public
avec des privileges exorbitanto di*. droit commun, comme par excmple le droit
J^arpropmtion, mais a la charge de I'indemnite et dans tous ke cas de celle de
neTaire-Tmi-4Q5t4 la propriety priv^e. Toute charte est oens^e donB^
avec oette oondition^fcu^iale, bien ^'elle ne soiC pas toujours exprimeft. Cette
olausey est toujours Boul$>«^ndue. ''>~

•> ^."^

VoilA pour lea cas oA I'indu&teieest prot^g^iu par une charto. Dans'les cas oA
«lle ne Test pas, mais o4 elle est iiml)l^ent autoris^e ou tolerde, co qui est plut6t -

ofli to 0Mt,par4»^tij{leuH«toite^Uc^,. rtf^.glB est la mim^ at^tirauteSsaBSi^-^

\

\
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ou ^tte toWr.„o« n.h m.i qu'A I'.bri de. coup, ^ V^u>rii4 puWiqo., qui na»-•culoyt ne y^nl h n.oI*.tor, maia qui tu contr.iro lui dolt prtteotbn ^ m.i.
oeat 14 quo .ar^flto aon pri»il6fee, et ootte protection^ne peut jAnait a'<Undre"

linduatrtol unee«plo.Ut.on queloouque, eat oen^Je luikposer, c«mm« duua lecaa de U charto, po^^ condition de ne faire aaoui) tort a p*3bonne. ^^Waia quflUo oat I'^Stonduo de oette rc«poDaalrilii;$; o, quela itont loa faiu dom-^
««gyblea A autrui ^e p„ rapport auxqu^ia I'uutour^at ^„u A uno ri'parliHoi. ? .ho djutros h.oU. daoa quelle meaure dolvent Vippliqaer' lea article* 1053 «t
1064 dans le oaa qu. aoua oocupo^ Disona d^.Bord qu'il no peut dtr; queatloo

7 '«"' app loution auz delita toajoun. puaiaaablea. H oat ciair qu'il a'ax^t ioidea qu&.-d<,hts ot de I. Ioi qui lea couoerpo duna aon appKoi.ioo au* oauL 2jdommagea; ceaU-dir. qu'il a'agitde,9eaurerl'di«nd«ede 1. tol^noe que.!^oivont hJcproquernent loa .ualtre. ti'heritagea voiaina. Car oetto quealion ea>tjHio purement de Toisiiiage. /
.h««»vw" eo

Rooa^rd quola aont hi i„opnv6nlenta r^aultaot deta'contiguit^ de leur.Mntagea qu©-tetH«opridtairo8 doivent aupporter u,iftueUe««at, et quand noua

.wT .T .
' "'S^Hj.i^aiLla li«ne de d<i.narcaiion.en^« le fait impuuble

^.eat:A-^.re a faute, et oelui^d^Tirf«.t ,aa, noun vcrroos ai elle a'appiireTS

i:;rlt
'^'"^"'"^"'""^^^^^ unopropriot.bour«ej:j^;tre!;

.
L'applioation dea rdgWabstraitea de drtJit a p«iur meaure " le bien dCi,luB.

.grand nombre ou riuterfit public qui domine toujom^ i'int^rfit nrfv^" I'Zffiomtioa ao.,.10 catjondee en partie aur dea'^^crificea d'int^rfit r^iproque T'des co^.o„* mutueires que lea individu8>ont obligea'de ae faiw dana llterfi^
coUeottf." P«r^i oea inconv^SnieDta par rupport aux^uela chacun doit^faire IcsacHficede aon droit de ^prea^uoo. sontooux qUi aont une conaequence n^oTai™

,^on dmt. compter lea aete*d»toleranoe q«e«j.doivent lea voima^nall
dr^epropr..t.,ai-a,ea.e, {-a Ioi „e dit paa quela aon. cea a;tea de U^^n^'
luawieausageadekviejourkaliireleBfontaaaezeonnaUre. 8ur ' le princi^
8.gnald «i-haut, qu'il n'eat permis ,i.p,r8onne de faire tort a autrui, un voiain^
devraitj^aismcommodersoavoisiri; iWp^'rience hbus apprend copendaut quee vo.a.^age uy poaaibte^u'^^Hobffrant u^multikurdo d'J:cod.«.odUd8 IS
1
on ne yerra probableraent paa de «it6t ua Ayoo«|pe.piaind?e du bruit de I'ateliorde lartisaft son voisin ou lo

. propridtaire d'uoeinai^n bourgeoiafe aituee dana

\ZTT t^"""*'
*^'™ ^"'"' ^' ^'' ^""^ ^ '"^'""^^ «J«P'^'^i?'«it la valour

locative de ^ demeure. ta«t qu'une lol de pofice^ ne defendra pla rartisln deU etab1.r 4 c6to de I'avoct,^ au.raaquant de b.ia de faire soS n^goe" Za t "

Wuart.er, exeep^te que lebr^Jj^n^ftten diaproportion avec loa beaoinfJe 1 allie

^tTTf .'"" '
u^"'

4^«>voquer levins, ou bien encore que 1 "^fo^^de
.,Jo«^eontlqt dea embarraa iautUem^atjaageablea A la propridte voiaine
• a«Auela eaa le bruitetl^ embarraa cbi^fdeanuiaancea rubliques donnant^uverture.au, recovx^-^rti^uliera. Notona cea circonatancea de la plhibiUrde

St. OlwrW
•nil

«*

f;t

i*l

SI
I

I

.Uii

1

^jL-pot
"

ûeBtion.

'flft pttbliftufl ot d ft I'iatttUite d»# i iiwwmoditetyirj)nema|^>ole dana la

'%:-^

V
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tl. CbiriM
and

JDoulrt.

»

k

On pourrait A »Hnfi«i multiplier ]^ hypotb^« pour «Jt«blir U rtgIe'K^n6r«Uquo JO ,«,«, ,„i connno uno dc« b..«,. do mon opJ«ioa, o'-t qu'e Unt que !«. h!oomn.odit<«, ne font quo di»,i„uor ies a^r6mmtn cIo«J)ropri<5t«f« Toi«lno» ou Je.ur. occupant-, «llo« nodonnont paa droit ,U|g||lj|^. Except* touh-foi

t..no« parties ot ou bl^t.nooro o^ il^PpPClo indention n..licieutAuxquoU oas con,utua,rt uno infrncli^ l^x r6«lou.ent« de p<dico, ^m j,ui««noo
ou un d^lit priv6, i\, doftneraieDt tu.u .luno action particuliL

Mai. nouH noinm,^ o„ pr<5senoe d'uB oa« oi auouno de oca o^rconatanca. no ,c
pr<5«eote,oar ileaton prcuvo (p.^M'<5tiAli«,o,nent do charcutlio dn I'^,....>
«Ht p«rm,H par 1 «utori..5 .nuoioipalo, qu'il ent ton,, avco <Ulg4iMK qufih
iKWHilIc, eU'Intlmd ne lui^pwoho adcuB« intention mMZe" ^

U ne pourra .ividom„.cat Ji^rc. tonu do I* d<Jpj;iW.aion do I. m.iaon de n„.
dca agr^ineDtM |U'oHe prbouro A ceiix. J

tim6 r<^8uita&t do la diiu

qui rhabitinit.

Ausai CO n'oNt p
C'est uno d6pidoiut1o

do votw <$tftbliH8Cmon

(le mcs iooatairo8j quj

d«5j)r<5oiutiQD" qlio i'ln^iuiij mot iH aa charge,
lu'il lui rcproclw en hi diaont : " !» a'exhale

I innlaaincf., dont I'inBi lubrif6 uffeote ]« «ant^

. .
< . ~^— tjnes maiHonsouoomVjdoniwnt qu'un lover

minimo, ot voui n.e,d«vc« compto du tort ,quo j'on aouWo," On vojt quo .«
pfttcntion *8t tout Vtutre que s'il !fii disait : "Votro charcatcrio dimbuo la
valour .mt<>craUquo do B,aniui8onv<^ntlc«g.„sdu beau moi^e n'aiment pas
le voiamago. Ln ee dernier^ns, ol qu'il reproch^rait A I'Appelant aerait «ne
dJ5prd'c.at.on tout aedTdeutelie, toi^to d^ oircon«tanee«, et no decoulorait pas d«?-
ceastrtremeni do la nat^e do l-^t«WI«|gme„t; Car quoiqu'en g,5n^ral Ice raffi„,<;
n aiment paa le voh.iJ% des dtublisieSie^ta lie oe genre, pour dea ^ns A goftts »

plu. yulgarres uno eharoutono p8ut ne fllfi feoulever lea m^. ob^tiona aur-
^touta4y trouvent j'autres avantage.. SMppol^s ,„ p,ppri^taire de la char-
cutcrie 'uiSCi^eayant besom d'unlogomont? >" 'C
. ^0 rfoitl'Intim^ ac plaint,.o'e«t qu^ I'Appolkt e„,^' un| depr<5ciatiortfiiub.

'

"

stantifelle A sa mamon en la rendant improm^A I'uSlige au<iueUl la dc8^i«e. oliat.
ii-diro en la rendant inbabitable, Wtf '>^ S .

• SI
L'on voit tout do suite que la question «?fr6sonto sous nn 'asj^t totttS^

rent dupremic^ et'qti'il s'agit d'un tro.,b]|,M22.,t«quo au dro¥de propriety t"
lui>eme, du flbins aiu conditions e§sentieljgji8^,i exfetqieo; Jfin pkl IW '

bien louerune maison *«po»,?e au bruit et sahslgrdmcnt -de yi)iH • ' ^"' -

ne loue pos uno ^sen mulsaftie. lit le grief do i'ltttHud est bb
d'avoir ren^u sa nfpion insaluWe. \X \ '^ •*--

.

N'est-irpas evi"dent que la jm de tolSyhco^doit s'effaJK deiAifr la lol ^ft
:propri<ho|etqae.i:.j«:^fi.^ttoli^^^

nQCcas,onneDt^u«ne,^pr<?cH^rou, aepideLHo Asa pro^d. il he peut fltre

J^VforMS^qm^sfr,ctei.t la 8kb8tabe*e mCmo, ^tes qualit^s es^n.
tien^'TlpnusagfiRst.AHlireHrexorerceio

Q^ prtSiraftun
Xdsultaty^m^X- -^Hiett-I fc vola ni exereef uno Jctibn rraison ie 1de morat.oi^iro rtle,r aoe|^ntello,.p«.iV^a, dos quaUtes arbitraires ou pe-
outetiveg de fa pgop^ifet^^qu'eD la Tefusant '

...... t^

uement';

=^==^ pour'flaug^ dfi d<Spr<^fliatioB y^<H»«»=

tiia yj-'
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lininntion dam Ua quaUt^a mal^riellw at nubaUnUollea. U voiain qui

voudrmit ae aouatrairo A lobligatioo de aupportcr lea incoDTdnieaU de la
pramidra olaaae, wmime oalui qui Toudrnit lo forcer 4 aupportt^r cmnx d« la
wconde, porUiratt (SKal«uient attoiiito au droit de propri^t^. Aux aotiona da U
R«0ODde olaaae H'appliquo done la maiime.

La queation u ent done une de fait.

RAMiAY, J. :—The firat question ia whether any action will lie in auoh a oua,
and.whother it ia not auclUuae ot^hia property aa the proprietor ia entitled to
n»ak«. If this bo deoid(tfin the affirmative it will be rtcedlcm to ko further.
It la proper, however, to oWvo that defendant's works were eatiblished prior
to the construction of the h)yusea which it ia said these worka iojure, and prior
to the purchase of the property' by plaintiff. Also, it ia not pretended by plain-
Uff that d«f»jn<l«nt%40i)oratton8 were not carried on in a cleanly uianner, and It%th« appears that therejp another pork-curing establishuient in the same
•trect, and at no great disUnce from that of defendant. ^No authority that I can find, either under the -English ayJR or the French
system, maintains the eitreme pretension that any lawful trade may be carried
on to thfl detriment of a;^ighbour. The French nuthorities give a« the limit
"les obligations ordinalrofc du, Tpisinage." Now, Ifunderstand it thus, that one
among a number of persons carrying on trades 6f an offensive oharacter cannot
turnroundjajjiis neighbour, who carries on his trade in a proper manner andj|bim for damageswfcr the neighbour has not violated the " obligations' ordi

^e8duvoisinage."^tifapcrson chooi^js to carry on an offensive trade
neit door to my houBo,mby doing so causes mo damage, he must pay me for it
Nothing tfMms more nami or more ijiat than that. It was the rule laid down
in the cose of Tipping & T^t. Helen'* Smelting Co., cited by appellant.

owed appellant there and built after hiita The
prco« fact is that Si. « Carles h||a pork-curing establishment long' before
a)outre built, but that he increasel^and added the buildings complained of
just about the time Doutre was buildfig. Tho question, howeVer, is not very
important, for a nuisance does not cease to be a nuisance simply because it has

.
bcen,estaWi8hed.a little before the coming into the neighbourhood of/the person
complaining. Tho quotatU from Sii^y doe. not n,,int.rtn the appelMinfs preten-

T: v **• fi'^'*"'*'»«'« " »h«t; the character of the locality shatt be considered
This IS a very diflfereat thing. There is another oaae ofTipping and The St Hel'
en%Slpeking w»rks,in which the plaintiff applied for an Injunction. The defen

^^ftt said that Tippipg had bought after his works were built, and from the
- Mme auteur

; but the injunction was gronted. The caite in 2 C. and P .ffiei
v* (7ro.«, is only an oUttr dictim.trJSk^ question was not in issue.

_

The evidence is conflicting and not wthout difficulty, but I do not think the^>
judgmentJF the Court below should 'W disturbed on a mere question of evi-
dence, unh^ It IS evident that some serious injustice has been done.

xr^t?:"K
^''—'^^'' ^ "» *?!»•' fro™ a jadgtnout of the Superior Court

Montore^(ToRBANo., J.)whieh »watds*l94.80 damages to «»pondent,agai.«t.,
,
appelUn^ for loss of use of certain hounea and diminution of, their v^l.'

'^

K,t>y reason Tit Tftoir bein| tendered more or less uninjiabitable, in

St ClltllW

Uuutri,

\0

wpr ^

/
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jitriiMi*
itiiii

eonMsquaneo of appellnnt'ii onrrylnR oo tU biuln^M of makini^ miu«f^ «i,f|
boiling hanin in iinnuMliuta wwiUKuity ihetfflwith. Tho looalitj ia in and noar
Ht. Cathorina Htre«t, a pnpulntu and aligiblo part of tha «ltj. It ia •lloirad

tliat injurioua and MffnimiTu eihalattnna am ^niitted tt»m Uiia aauNnKo theory.
Tb« dafbnoo to tha action waa, in Nubatano«, that appfllant had a ri^ht to oarry
on tb« buainaaa in queation bj law, and by tho Itwul luunioipal law of tho oil*

hia right waa noogniied and ho paid taica upon hia buainoaa j that tho buaineaa
Waa prudently and in a clonnly niantiflr oarrind on, tnd under aiioh oiroumatanooa
h« could not b« hold to pay daniagcH ocoaaionud by inoonvonioooo or annoyauM
toothan; and, t\irther, that tha pretended bad odora whieh drove rtiapondmit'a

tonanta fVom bin houaoa did not ariae fVom appellnnt'a buainewi but n-oni dofoo-

tiv* drainage and other oauRea in, and about, rcKpondont'« houara.

It appeara that the building of af^llant, adjoining one of the tenement hooaea
of reapondent, and uaed for f aauaage factory and for curing »iid boiling hama,
was built about the aame tim^ aa reapondcnt'a hounen. The buildinga proffreeae<i

' together, but appellant appeara to have entered upon the actual occupation of hia

factory before reapondent'a houaea were occupied. Tho appullnnt proven, and it

ia not queationcd by reapondent'a witnoaaea, that ho carried on hia buaineaa with
care and that hia ahop waa tidily Icept. ,

The evidence aa to appollani'a eatabliahmcnt ouuaing the oflenaiTo an<f,.

• unwholeeome odora, which rendered aome of reapondent'a houaea un6t to inhabit,

ia very conflicting. That there waa in reapondent'a houaea, neareat to appellant'*

aauaage factory and amoke houae, an odor of a character not only very uncom-
fortable but injurio\i« to health ia oatabiiahed by all the witncaaea. It waa
called hydrogint nlphurt. TWa the inedtoal fritneaaea say eould result fVom ;

the deooni|)OHition of meata and fatty aubatanoea, and it, could equally well btf

produced by defective aeworage. The theory of the appellant is that it waa the

latter. " The moat of appellant's witneaaea give rather opinions than facta. The
reapondent destrqys the theory of appellant's witnesaea that the odor was pro-

duced by defective drains and wator-closcta, by having theae opened aqd
^amined and proving them to be in good condition, and having all the rrquiaitcs

to work well. There are other faota csUbliahed by reapondunt's witneaaea that .

are very convincing. *

Some of them speak of the smell from having endured ft from day to day, and
they have tho best opportunity-ol^udging of its quality.and effect. They say it

waa unmistakeably a fatty amell, sickening in its effect and dejrtroying appetit*,

and identical with thatoflvn perceived i» passing appellant'a factory; tbit it

varied, being intense on some days and jwarccly pe.hseivable on others m appel-

lant'a works went on or slacked. The evidence, as a whole, ootivinocs me that the
odors complained of arose from appellant's works and that respondent by reason

of them susUined damage in loss ot rent and depreciation of his p>roperty, which
has been carefully estimated by the court below. As to the law, it must bo
remarked that the anthorities cited from Some modern French authors, to the effect

that parties who are licensed to carry on a particular trade which may incommode
the neighborhood, not being liable for damages for exercising their rights, do not

exactly apply to this case. There is no license here pretended. The appellant: -

i|S'

"'^ly'

'

/•'
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^hu no», m f.r « th« r«»rd .hew, «>agh. p«m.Wo« U) «in, w Um, t»i.iM« ... dTi^o «««g, m.klng *h.r, hU f.ot«ry U located withl« th« oitj. « .n „oeptl«nd ^^^^tu..„«« th.t f.lU under the by-l.w of th. city, like nUu^^Lr hou««. djehg
e.t.bh,h„,enta, .nd the like. All that c.„ »k, MJd in hi. «.« i, th.t he o«rri«.
on h . tr.de in th. city, .nd tl.to tuthoritie. do not prohibit him from doir^c .o,
«nd tat h.m hk. other proprietor. e.rryin« on bu.ine«, .nd th. city in.peclort

'

bavefVora time to time, «,«mined hi. factory to «« th.t it w..woU*ept. . "

Thi. doctrine i. by no men. ab«,lute when iippli«d to lioenwd butioMi
which ooca>.ion. dMrnoRe to the noiKhborh<»d. I^animbiAr., who i- clt^l by botb
jmrtie., .ay. where cublinhment. of thi. nature are lioemwd, after loqttlry,
Bn.l are carried on proporly, the inoonvenienoe ocoa.i»'m«l to noiKhboom mu«t
be borne an a debt due to «)ciety, but .ayn the Court mu.t decide upon the fact

:

»?oi*queK,u. Inconuwtuble (|uo wit en droit le prinoipe que nou. febona i'6.om^t ,on application mmldvo dan. la pratique, de n^rieuMa difBoult<).. Lea
jugea doivent, en effet, .e demuudcr, ducot^ do I'liutr^, Tautcur du fait'.'il n'a
Iklt qu uwr do «on droit iana «> .icdder le. ju«te. limite., .'il j» pri. toute. le.
rr^utiona, que I'u^hj, et lo. circoi..Unce. particuHAroa laatreignaient A pwn-

SourdntaHHortH that admini«trutive'roKul«tiS>,« and licenw. of Injuriou. trade*
do not derogate from the ri^ht of individual. «ifferin« damage, from the ««er.
ci«e of them. There are certain thinf,'. which hare to be borne aa MrTitudwlo
•ocioty, 8uoh aa the noise from ti machine .hop, or the h.n.morinK of a amlth
upon the anvil, which are mor« or lum annoyioK to n«i«hbour«. Theae are
very different from unwhole«>mc odor., which are not only prejudicial to comfort
but more or loa. Injurioua to lioulth. Article. 1«53 and 1054 ofour civil cod.
Rive the general principle of law, which in. aocord]i,g to oircumstamm and a cor-
rect dmonmination of the m«MHure of fault or negligence of one or both partlo.,
^f univer«.l applioatiod. " Tout indiVidu est garant de aon fait d'oA il auit que
««oe fan cause A autrui quelquo doawnago, il feut que celui par la faute du-
quel ,

J
eat arrive wit tenu d« le rdparor, Ce principo n'admet point

deioeptton."'(Bert!l»nd do Grcflcillo.) A distinction is made byMme authors between mattirial and ' moral dUmages. The one referring
to loaa^entire or partial of products ; the other being a depreciation of the'
value of Uie property, which can be arrived at only byOpinion. By most
authors thia distinction «s rejected, and real, effective damage wbether material or

• moral may be awarded ( L.nglois Ateliers Dan^rfiux. pp. 30 and 31.) The
judgment in this case is bused mainly upon loss of rent which comes under the
clas. of material 4»n.age; »20 is given ifor^the ohar,d>pi#^Acalthine8* given
,ton»pondent«l»ou8es, which conies under the h«ad ofjpai; AinioMAWtges
^^nktherei8noerrorinthejudgmenranditoughfc^**Wmed.

V?
TAMiiMB*Wj J.:—L^-expositidh d«8 faitajqur-ont dono^ lieu au present litin

.ouaJbttTdhderfr question. A r^udw.. 1 P^Une de fait con.isUntilsavd,
ri 1 odeur dont 1 mtimiJ se plaigMiit oomme tenant 'de I'dtabliasement d^ ehar,
euton.d6 'appolant et qu. tons le. timolns *>coordent A dit. tToint< insup.
porta hlg,

origiaait uUu. l^ppelaul uu uuu ; 2 ^
. Ufte quWion de droit,Mvo{r,

Itppelant otait oivilement respomwbl. «nver» I'intimi du tort qu'U a^prouv<S

>11

Jf

1.

IJ
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» <*"'

I^Tr

:1

St CBwin dana la jouispaoce de se8 prbpri^tds dana le Tbisinttge imm4di«l de h AhM«at»rie

BoSw. ^* ^'appelant. Ce dernier a 4i& condamn^en ooltt inftrieura A pajtt" il nntim€
]« faibia Bomtne de $174.80 pour dommages par lui tfprovtt^pwc auUa de la.

• , perte et reduction dea Idjers de 8*8 prdpri^t^, • ,. ;

L'appelantalldguailquejpourifteblir fia charcuterie il atait obtenu mnon une
* '

licence expiresse du moins one attforisatipn ta^ita des autorit^s munioipales pour
' V I'aMrcioe'do son mMier d« oharetUer et Oi^ «u mayei^e la taze qu'il pajaif,

••. 'qv' avai* touJQuw tento sa bfluiique en paiffait 6tot de propretA, que Todenf**^
eftait .pas de ohe? rappelant mais; bioto de ohez rjBtiin^ qui Q'«atreteQait pas
8e« cananx ^on» un ^t«t\<ie ptopretd oonvenoble. .

-'

; *-f^'- •

^«^«''^«^'' pr^sfnt ajppelant de tout bWroe^da ftioins Jeter quelque doute serieux

:"::^..*t' ""'^1* re^on««bnit4{ Des^ -tdoioins en gfand luoinibre ont rendu an Wmoignage
' " ^

:; •"^f^
foft en sa ftveiir, mafs je orois i^ije I'ensemble de la preuve aetabli & noire <

,

sstisfaetidij coitme a celledu Juge en premiere instance que l'odeur> jatoldrablo

V '. dont I'inUm^ 6« plaint prenait spn origine chea le d(6ftndeur. J^'enquSte con-

sta^ que^cette odeurept la mime que qelle que lea gjensi ressentaienlt^en passant 4^
j

, 1^4? de la; bo«^ique du d^fendofli; et dans sa boutique Jil6me. Le t^moin P^lagie "

6bt/ constate U fait'qu'il n'y^a d'odeur dans la maison de I'intimtf que quSnd'
I'apjpelant fond ses^aisse* ou fume ses j^mljooa. Il/eet prouv^ qu|il en fond '

.^uneeuorm^ quantity par semiiine. La preuVe oortState que les'oanaux de I'inti.

H in4iHitto^jourB^^>4an8 un etat irr6prochable de proprist^ et bien entretpnus.
*

'
,

II est prouTe ai^^ eontr^^^^ ^ d^ohets de
gfAm. et mtei oh<Me8 que toutea I6s"'tr6i8 seBaaimed. II f^mait sqs.

- jaiifcrSi deux fois par semaine, au oQipbre'de 20fa^300'4 e&aque fois;

r. et Jon obn^oit k „quaBtite; de gri^^^ devai^ detacher et I'odeut

: „ qui deyait^^n jJtre le rdsujtat. ies looatiires de i'iatlmtf ont abandonni ses-

maieons «t olli dohne jfour mpiifi, rimpossjbilite de vfvre' daiw ratmoaphere que

\ ienr procurait la chafbHterie drJ^ajjp<««nt.- Suf C9 premier point I'appelant esj

* :fiujtift Quao^ausecond, jc croia rappolantaUBsi^peu^ndd; oar quoiqu'il soitjVst'e
qufe ebacun puisse* ekj)roitefison induStrie, il serait souverninemenl injuste qug
t0Rt*un quartier d'une VUle pdt etre rendu iDhabitabla;paf sifite des odeur^ qui

,
r^Bult^aieutde rewrcioe'decetie ind^atrie. Ce prinoipi de ftoit est rejBOonu par-
tout' le monde, et Bt. Larombiire eij ron;traite Obligations, arts. 1382-1383

, tom.iPI). 693, sec, 12, exprime cette opinion : savoir Vque les ^tablissements daase's
" ou Doo parini cetax qui aon^ r^putds dangereux, insalubres ou. WmmWes
"peuvent donnerliiu a uneWion enpommages etintereta en favetir des propri^
"taires voisinS, A rnieori du dommage qui leur est cause soit par le bruit?<te».
"ateliers, les*emanations dfela fupee ouautres causes d'inoommodit^a inh^ren^s
"ft leur ^'ploitation, mais-il famt que par leur degr^ de violence et d'intenwte,.
" elles excedent la BMfeure ordinaire des ollligations du voisinagf

."

M.'LaromMdre.r4sume^totm j^/y^^ ce pen de mota si expreaaife.. ,
-

^1 #>«»ier, Vol: 3, iScj^(^g^t>^' L^ lois d^nd^t encore de rien faiw
'f sut son heritage d'o^pUfesi parveiir sur I'h^ritaare voiuin quelq»?B'ihose qai4.
Mui joit inc^mmod^u n4»siWc,l)ar *!:fepjp^^i^ egaisseJejle que .oeJIe'
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l'«D.^Ianr«!.r*-"'w!:
''"•' ^'''i'"'*'^ etubhssemcnta de la nature de («lui de

jOu«,d op.a.on do co„fir„.er Ic j.g.„.ent dopt est appo^vec tous frais ^l - -

; ;J'*^^^-^«^;^i.e^«,fW,,e.p^^^^
/udgn^ntcaafir.ed.

'
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rL ^ . IMWJREAL^ 20th JDXE, -18?4.
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/

^
Watwn
and

r«rklnt.

i,

t^v
,

^— J. « *

of Review revemd that judgment /ftd rewipded the deeds of <«le referred to in
the declaration, assigrifhg the followine rea^ns ?s^

JL^!?fe ?!i
'^' '''^'"^'^ '^" proved the allegations in his declaration

contamedjnd that the transfers and assignments by him made to the said inter-
venriig parties, were so made, as collateral security for the payment of principalsums of money.amountmg only to five thousand o^tJiundred dollars and interest
accrued and toj«crue thereon, and with wrfl-ranty on behalf of the plaintiff, and
that »>« was^if" entitled, as against the said defendant, to ask for the reso-

'

:
lution ofJhe deeds of snle in his said declaration mentioned, for default ofW™en.t of the balance pf the price thereof, either to the plaintiff or to the

S^hZ?- r'"^' f.
'^'^^'^"S*^'^*' '^^ ?•««•« of the said defendant

the tT;!'r
"^'

n' ^T !' r »«^«'"''^«'^' ^^^^^^^ without interest to invoke
;

the facts therein alleged^ And considering that the said intervening parties, byth«r declaration m this cause fyled,.declare that they consent to and acquiLcem the conclusions of the plaintiff's demand, provided that in and by the judg-
ment to l,e rendered, the deeds sought to be rescinded by the plaintiff's action,
be so rescinded, as-prayed for, subject to the payment of the respective claims
of the said mteryemng parties, |0 wit: the sum of two thousand one hundred
dollars to Louis Alphonse Beyer & nMvith interest from the J st November,

. 75f'

«°d th^f«> or three thou^an^dollars to the Trust'^d Loan Company
^

of Upper Canad^, with interest at tl^e rate of eight per cent, per annum, from
)
the 1st day ol- November, 1871: And considering that thereby, the said inter-
vening parties have renounced all recourse i^inst the defendant. William
Xindsay^,

,««;j,^, or the other defendants, and thaWho plaintiff h,s acquiesced
n the saR^cpndiUons of the said intervening parties/and is entitled to judgment
in accordance ^iith^% same. "'

LOBANOER, i. :—Le 11 NovcmbrfitjWW—W^*:.«-< \. a i • i ^

ftift^nn VI s

i^ovemwe iSPOrrtntigid^ vend, .jour le prix de
«16,«00, payable i termes, 4 Thomas D. Lewis et Tlwii^iTcrBFiiinrBRJdir
Notaire, k Montreal, un noftbre de lots de terre, toutes ses Iicense8''(ftm6er limits
and hcenses) dans leg townships de Templeton;' Wakefi^d et Portland. Le 23
mars suivant (18?6) il vend aui mgmes, mfimeinotaire, pour un prix nominal

^

;-pay^ surj-champ, certains ^utres biens imm^Uiers et tons ses droits dans les
chaussees^t glissoires de la Riviere Blanche; il fUt stipuld au dernier acte que
les deu^ actes n'en feraient qu'un, et que les biens vendus en second lieu de-
meureraient hypoth^ques pour le prix de.la premiere vente. ^
-irest»^vMent que pOur toutes les fins du litige les deux ventes doivent 8(te

considerfies comme n'en faisant qu'une. -
'

\

L'mion qui a donne lieu au jugepient dont est appel, invoque ces deu\ *

ventes, al%ue la prise de possession des aoquereurs, le fait qu'ils ont coupd du\
bois pour un montan

t considerable, Je ddfaut de paiement du prix, et demande"V
la resolution des deux ventes. . '; ^ '^

'^ Pour I'iptelligence de cette" opfhion, ifest essentiel de m^tionner ha muta-
'

tions dans Ih personne deg aca^^rfeurs, et que I'iction est dirigde «?ntre un syndic
gui les feprdsente. /,

'-
- - . ,

"'

La defense plaide le transport de 1ft ibmme de $14,300 fait nar
'

.
r ' - ---.-»j,«.„ „„ ,„ miiuiiit} ,itj 9J4,duu rait PIT le

.^Wan^ur 4 L.^Boyer et Fils,'et & li» Compagriie .de PrSt du Haut-Canada,

' * -• /
-

, .
-

;:

. •
• J
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ott^

du montant de divers termes de puiement, transport sign.
et la reception par le demandeur de $1,100 ne laissant due
que la son&me de $1,200. Elle pretend que lea limitea

? ou droii^lde coi^per du bois sont mcubles, quf la Vente
1866^* a 6t6 une vente de meublee et d'immeub
invoque quelqun^^anires faits sans int^rSt dans 1

qui n'a offertque des questions de droit, Is ddfei

instance oomme elle I'a fait sur rappel, que le deLandeur
-prix,de vente, dont il a transpori^ la plus grande
creancier qu6 d'une balance minime, ne pouvait

laquelle, & t6ut 6v<5nenient, ne pent avoir lieu sans jon
crtfanoiers oessionnaires du reste du. prjx, et en outre que

accept^,

imandeur

de bois'

novembre

le Mte, et

(t^ le litige^

pcemidre

imin^ son

aujovdrd'hui

r^solutoire,
*

dans Taction des

indeur ayant & la'

VH. 1

reruns.

^taifr.sans action

-

Jk,'

>

fois vendu des meubles et des ipmeubles pour an seul

pour resoudre la vente opris I'insolvabilit^ de Tacqu^reur.

• 11 est bon d'ob?erver que L. Boyer & Cie. et la Compagnie de Prfit du Haul-
Canada sont ii^ervenus—dovant le tribunal de premiere instance, et ont consentL
aux conclurfons du demandeur, sous la rdserve de leurs droits d'hypothdque sur
1«8 terrains vendus, et i condition d'gtre pay^s de leurs r^ilamations respective^
ri^duites k 85i200. .

-

'

. .

-

'

,

Le premier juge a rejet^ la demande, la Cour de K^vision I'a mainten^, et
c'est dece dernier jugement quest appoK '

*

Les questionsqiii se souleteiht en cette cause sont les suivantes^—-^

1 ® .
Un vendeur qui a c^dd partie de son prix de vente, peut-il, seul et B«ng

le cpncoura de ses cessionnaires, poarsuivre la resolution de la vente pour ddfaut
de paiement du prix ? '

•

2 ®
. Dans le cas ou I'ubsence des cession^ires sera'it fatale JL Paction, Jetir inter-

vention et leur adhesion aux conclusaas du vendeujr « valideraient-elleo la
dfemande? .'-^

,
Y -

,

^

, 3 ®
.
„L^ droit ponfllr&liatlrhe ficence ou petBais d/coupe de bois 8or;Wfek

de la-Courdnne en vertu du chap. 23 des atatati-Refohdus du Oanada, ^st-il u^
xlroit mbbilier ou immdbilier ? S'il estmobilior, le fait qii^ aemblables droits aai^
et4 vendus eu m^nie tempa que les lots de terre par les aoies oitds, sans assigner
un prix distinct aux uns et aux autres, tt-lcil pu interdire au de'mandeur 1«lJ
fecihtede.deipanderlardsolut^^ de Uf^nte par line seule et m6me actidkJ''
vu la ftillite de I'acqu^reur? ' ^ v > ^jlf '

, Pour resoudre la premiere question, il faut d'abord bien pr^i^er^ prfercipcs.

qui rdgissaient 1,'action ey resolution de la vente faute de paiemep^dfa plix et les

effete que produisaifc cette Action tant entre le vende)|r et racheteur-fuX-mSijie^"
qu'entre leurs ^yants cause, suivant la loi en farce ayant le Code, et en I'abseao*:

'

de stipulation, car ces deux particularites se rencontrent dans I'espeoe.

Dans le droit roi^in, la resolution del* vent«,idefaut du prix n'jBxistaift \
pas saps stijpulation. L'on n'y oonnaissait que le paote commissoire. J en et»ife

' *

de mSme en France dans le* pays de droit dcrit que suivaient ' les lois romain(|^

aindqfil'bnpeuts'en'convainoreen-consjiiltant'lesauteursde ces pays. ^ ".

rttte *<yion, tpute de droit coutftm'ier, etait' fojjdee sur la maxime oons»)rtfe.

P" ^'(j^® ?^^* du .Code!^tipoiepn, ignofee par le.nOtre, "que 1« «ondit&nf^ ^

•
/

m

4" '!

"V^
.y:v# ..::>^

'- ^
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/¥

WtUon
vs.

Perkliia. e CM ou une des deux parties ne .atisfera poiut A son engagement." C^estA la faveur de oette ma,u„e,q«'eUe a ^t^ tran«„use dans le Dr^it Canadien da„
1
a pourtant bann e Tarticle 1536 # notro Code ,«i Tinterdit nanss^^

u.a.8 cou.me le Code Napoleon Ta ptrpetude de I'Anci^n Droit par I'ar ieTeS'on peut pu.ser dan,, le, Merits don j«rl«con.sultos conten.poins les principo;'comniuns a I'une et I'outro action.
.

,
*^»

•'^a pruioipos

*
%, suivant la foi de I'acheteur et en luidonnnnt terme, le vendeu^d-ua im-

2f.
au8«. bjen que d'un meuble, car la resolution .^ste pour les n,eubles au^iKen^ue pour les .mmeubles, tous^ auteurs ft IWe^ion de J)uraptL en eon^Ve^t; le «ende.r,di.,^e, est oM.;dire u r«.hX: Je voJ;tnTu acondition que sryoi^ne-roc pay,eg4al^*nute et chnaue nnrfl. ^., „,:. ,..J^^^

<..*

\

'S'

condition que srvo^ne-me payeiWte et chaque partk du prix, la vbn ei^^ue,^p^^^^^, dup^tou nousJtion^uva^ le conS°.ce^a..nro. voui^m, re«.etlre.-l« cUose&e avecles fruit* q^e vous en ««r
^,V«« a^^.OU^^ettra. de n.on cote dSSe je ,pour.ai avoi; retire du prix

^'^"d r'
^"^'^^^^^^ 4-" con.e^.etre propri«tairo de la chose^^ue^

'
, ^""f

.

»«^ "^We ^e pr^, .U;est daus ee principo^que rqpose le priviL
attach^.i

, a ordance du vefi.deur, de repreudre sa eliosers'il n'«,t pa^e n^^ement du tout ^..encore de)haque partie. Ce^riviidga sUt 1« Z:<^1 "

K ^elques mains qu'eW-Hu^quo partie dfe eette cr^ance, dfmible comme
" L . J!'^:!^-

'?I^^-f"»"<^^ P«% correspondante de la FOpr^a VocU
'

- ^^ '^ ^>7^'''7»^'^«»-; ce privilo^ e.t cessible ell e ie e^
^"

'

.n?rT 1^"^' !'««J"«t;:;^' peut <«viser et subdivii^r Ja chose, et la kire'pa^ier

.eh6er.stera^fatalemeotasBervieau privilege r^solutove aituclS au prxtan'
. q« U ne ser, pks ent.erement acq«itt<5.- Ce qui vcut dire qu.'^Wl acque eur" .

,
quelque mrequecesoit.no deviendra t.ropridtair, plus c^ le p enlr S^^
^z^'r^Ti T ^^^r^'^'-- - cesin.;rs^;r2*
ei^anc^rs du pnx. S. n. la chose ni la cr«?auce ne changcfj^.de «.aiDs le Vendear et raehot^ur rest^onten pr^enca; au cas contraire^L^irX; e^ ^ .nouveauxacquWsPeurseront s„b«tit,ue.d.„sles prop<>Vipn.s de la „te d! '

1. chose etdtf transport du prix, Cbbque^nouVel acqu3 devient paLledc I'action pour la part qu'il pos.4dc. „
*

f%
^'^^^^

.
Le ven^,»r rest^ or^aneierpeut ftir^^ venle^<J^ntre Tachetour rc^fepropndta.re, non-settlement pour la totalit* mais, pour aucu„e->rHe du nr xearemDoursant.«>qu'it.d^ re^u. les autorifdrsont' eoneof! 1 IH^

P<>-t^^t^coos^„e„eedeco«b4aureuWritdupri„cipJ.
I p^l^^ !^'

oL'StJ^t'
P^tUes po^d^s,par pjusieurs. II precedeL .o.^^^

.
I ^tttr^^cas il /ait r^udre la vent*3 centre lW.eteur, so faii.declArer propr dtairt -

"

• J ^'l^'^' t ^'^''' conclusions rMU c6t,tre les tUrs. LeM^i^^
;l».ents:d?ns r,„^et r.M.e*as^ Jbnt r.WUetcu, «ntre lequel l.^^!^
" - . '

^
II ^ • «i
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eiirB saiiB titre aveo

Qaand il Ta

vaioir leur rec.oure. .peflont pour le vendour des

lesi^uels il n'a auouD diilr(6fend & dilmfilbr. / ,;

"^'

v •

'

"VoiU pour l»ca8 oh le vendeur ne s'eht pas d^nanti du prii ^ „ ^

' fait, leei oessiontiires subroges &' ses droits et ^<tou9„8es privil^a podvent ezercer

les iii<*me» reoours qu'il exeroerait lai-mieine. Si uii seal est oessionaire du prit

on d'une partie du priz, il poursuit; la resolution de la vcnte pour le t;outi mais

;cta,nt aux droits du vendeur, il est ' aussi i ses obligations, et il doit

. rembturser tout ce qui. a <Stah.paye sur le prix comma le devrait fairo le

T6ndeur dont ilrempjitja situation. S*il y a p1nsicu<^ ccssionnaires, chacun

^ d'icux dtant subrog^ au vendeur donft les proportions de , li^ creanoe cedce,

, ct chtijpie pariie de cette' cf^unce ^tarit armee d'un ponvqir rosolutoire,

lc*s ceBsionnflires poiyfont se cobcilier pour intenter I'^otion enbemble, on
chaoun pourra I'intentei- pour le tout.> Si le vender avait 6t6 ptffi.6 du prix

,
*

,

, r . - -- „ — _, — fna*^ —; I"—

I

mpiDS la gart c6dee & aucun d'eiix, quclcjue Synime qu'elle flit, il pourrait^

raison de cette proportion! infenter I'action ; cbaqne .cisssionnaire sabAge, k ses

Vfation
Tl.

SwUiU.

^' m

j;||
r ^1''

h

^ 1

^
V

W

dansF^i^t oii il 6tait*ati»nt la v^ntie.

Toutes ces a]t«riftitives de(ijii)ttleW 4w piwi^^ aw tantqa^'le pfix .

"
•

de ?ente n'est pa^^pa^By raaWteur ne ddvleht pas v6rit«,'bie piropntftairA
;

qxio

.jpoui^auoiine pardrdu prix la vei^te |)euit §tre t^spWi I'effet de oette fitsolutifta

etant de fettietfi^e les phriie»ians I'etat oA eliefi lenient .si le contrat \cU pa*'

,
«u lieu. Op, dans totft«» fe Jiypiirfii&^esi ^ppps^cs, 1%^^ reprend e(a con-

,
.
ditiQii; liriniitive; >| e'e^t tout- eetjk^ii pent; d«tn<ndcr. il ne peut se plaindro .

•

de cteSj!jrec6ur8 nombfe'wx quLsoBt exfored^^^^^ son defaut do '

payer cb>iu'U doilViui leurif dofin^ ouvertttre/etil poul toujour* slenj delivrcr
"

jeiJ-,pttyant;
"

^, '*''- ":,":..],''' .-';;.„;'':.., : -J^' ' ,^'' ' '

: Ed appliquant ofis prine^pes a Ja |»resonSe cause, et il'ft'est pas n^eeasairc d^-.

^ tes a|)pliquer au "cas de ' la trangmi'*sipn de la-'chose efttre les mS\w d«»-tier«, ^ .
•

,1'iicquereur etant jci ehc^e possesseur, du moins son syndio^oa le rfepr^^iitant de
son lyn(Kc I'^tant pour lui, il est facile. dtjfr&Oudrti la prenjiAfe quostiop. lie

vendeur, ,q<ieliqde soit le.mootant tfengporK, est reft^ creaacier d'u»e partie du
;priiK,et le ju|0nrent d^noncd le condadanc a retabourser vce qu'il a re9u, dii ';

moins. ordongj^s procedj^s jjtoar partehir anx r4*«titions f^oiproques relatives'

^
aa prix j)a||^||p^a perception des fruits. Quid tuterfit positible pout avoir

.I'acheteur it s^ plain4re de ceque 16 vendeur » eig^ une pariie do prix, et-qJic

les ccfe§iohi1)j^ n^ sont pas en cause, |puis<j«# par la resolution dk i« »«ate, la

, ,
ra-eance qu'ils* avaignt caWe lui s'est ^anoMfrwec le tttre qui lii ataitAwn^

-' rexistence*: Car,*^'on le reinarque, te v^ftndfwqni n'a aw pi;ix que des droits
' mibordonnes 4 k pBrmaB«tt««,^ rjtete, ne fiettf trare^rtfr qii* la QrtSmee reso-

I(^?le',qu'il *%i :-rtt4«e, «^»M/ jphs in alium triUftrrt pottM guatd (p»e h^ht^
e* ^'^^J^e qui *% cr«e 6tant |teintj die 8'm M»mUi iV'C lui dans 1m l^yriy Vf jf

.1 »
V."

'•t'

':m

.air!

tiers
: Htohiofuij^ daniig^tolvititrju* el ofxij^tit.

j> . ;; *. >»'

y *•

''. &-s : jf.Ic7^
f

'..^

_^_-- ^ ''aj^**' '.., -til

'.«^:-
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'#f

.

V scul motif que pouvait avoir iS V i /•
'^ '^* ^*'"'''™'«nt- En effet, le

* non-p„rtioiXJ^i;i^ T Ta il'
'"!" ' '^'^.^'"'^ "» '^P^-^^^ <>« l-r

part I'objet d'un recours pZdt L **"
^T*' 'P'*'"''*'' **'^»" *'*' '«»'

/\

aussi r,i-t-il

oier d'liiiQ pa

man li^niti

. la iti

e'op^i

naires!

apcun d'euz^'

.'i^

.1

V

I

^^ pnxi ttu caa ou ub vendeur hon-payd menrt lai»ant il^
pour la totalit/de la vento. C. qui estvun oas tou^iff^nt

1

une ci^ance entn, piuaieurn succLeurs a tiJJlSuSJ^
U ,8uo««s,(}n du vendeur noa pay^ Jai«,«nt plusieurs hdretier*

proportion dIsparrvliL T
^ '' ^'^'^ ^' P"' "« ^""^'^--^ ^a»« 1-

"

^5^ par.:sr:^:;o e;:r:::: :s^^
prhJtaire de £100 •!«« a <> .f •« ^ neriuers, auoun d cm n'etant pro-

P»n>es; jovcMleVirr; f
P«« "!•«« l'W"ttg« pour le coi.™rv.t p.r

«rp«iltn,jie.vplau8ibl^, tor on aepeut ioreer I'ucquereur
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A gtrdn- pour pantie un» ohoM ^nNi „.• - l .
~ " ^^

exer« Taction en rlj/t odu IZ
^"

'

*" "'"" '''"*'°*^"' "«"»"' 'I"' ««^
L« pnmier ent exempt do L ^0 • T '^l

'" '"'"' '''°''°" «" '•^*'''^»'«»-

Aunie p,,r une ii^uLce, eHu a!^i Tld" '".
"''''«"" "^ '''' ^^ «'™

/
J'acfe^^ i co„«ervdra,ur partL "ne J

""' "«"'" ^"'^"*' ^ «*^ "

"

^dhibitoire, q^ eat £r«ursoi T!- " "^"^"'' ^"^^'^^ »'-»'««>

fofduvendeur^eedelirieTut^^ " V""'*^
"'^ "'''"" Bur la n.auvui«e

laur deni«.der la rtZi'n Sum/u T/'"'""
''"^•""' '^ ^'"'^-' <^-r:

_hdriticrsltrequiV:e:-o^^^

|<|^Hue leorscohdriLs «,ie„t ,1 en"^ pourront. se plaindre et demander .

^^eran^rs lea u..s au, au^^;r ou sTr/iJ^
«ff«t lo partage les a rendus tous

'

lution en retirant des n^ains dosdl "d ,

'^"""«'« «' «<5par^«1 hr6^

Cette doctrine/ del on nrn^T*^-."'""""^^^^^ ' 7 '

«urle Code Nu^lt n lallT"?r^ 'M"^^^^^
conventionnelle. rcon.;,'! M LaLl IJ*'""

''^"'' '*'"""'' ^« '««>Aon
;iictions appare'nfea cnT; dil 1^^:^T T

^""^ -^--'- '- -.tra-
'

ic8 yeux lis prbefpea eur la matZ ' "" '"'"'"'''"' '' ''^""^ ««"«"

"ou si u„ vendeW WpELTr (^—•^•^) - heritage

'•eiereerleren^^r^queSpm
e7n T^^ '"^ vendours, ne peul ,

" divisible, elle Jdl^^l^Z^^^ ? .

'"'"^" "^^ ^^* ^''«''^"« <">«- d.
"

^ " ne pent p«r consdqu n l>int ^7^^^ '"' P"" '" '"' '^'^"^''•-^ »'h^"t-r, _ .

"voirde conserver s'il llTTlT^'V "^''''' «'
" doit^tre au pou^

"hdritieraa-e^n^citpasleSr^^ ^' ^^'^ ''^tr^ parts, quaad lea autres

"N^anmoina, si I'acheteuriuire ou'iTn'oof • j .

"portions indivisibles, ou neTu^^pasthT ^" "^•^* '^^ "'«»" ^^
"reu^ere de eet heritage qu'il n^a"!^^

'""
I

''"^"^ P^'*' P'^^'« >«

"pourquoi I'acheteurpeut^en re
n

1^ ' '""'' '"'''"• ^°^«°"«- ^"est

" heritier pour partiefsi L.i uTP^7 '"
TTn.

"' '' ''^'^'^'^ ^^ ««^

;;

^fo-bourser en entierl'schete" VX^Xt"" ^'""^^ ""^ *"*•«'' "*
"

"t«m." "Vente: No, 39ft; ^ ^- ' '*»>"" co"ts de son acquisi-

WktMOQ
vn,

PorklBi.

/ ^

r
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\
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Article 15&6. Hi plunteursonl vondu conjointomont et por un houI oontrat, un

h^rittij^ ooniinun 'Outre oux, avoo fuculii^ do roui6r6, ohuoun d'uuz do peut

oxerccr ootto faculte (|uo pour la part qu'il y avn'it. ^
^

Article 1557. La nijjlc coiitenue co I'urticlo pr6c6dent a 6ga|oiiioit_ liciii pf

le vcnduur d'un ininieublo laisHO pluMcurH bijritierH ; clincun d'eux ne pvut

ezorccr le droit' do rcnioic quo pour lu ^nrt qu'il a jlnns la Huco^stiion du vcol

dcur.

Article 1558. l)nnH lo qis dcs doux articluR procodchtH, I'aohctcur peut, ii

son grc, cx1<;er quo le co-vcndcur ou le oohdritier rcpronnc la totalito do I'im- -

• nioublo vondu avuo droit do romurd, et tV duf'aut pur lui do co fuiro, il peut fniro

reiivoyer la do^ando do tcl „co-vondeur ou oo-lidritier, pour uno portion scule-

nictit do riniuicublc.
"

.

Cc.>j articles Unt en substiiiioe los articles 1068, 1669 et 1670 du Code

Napoleon, a rcxooptinn du deniier, qui correspond ii notro article, lequel . iti-ticle

du Codu Niipolo'Hi porte : Muis dnns lo c.w des deux articles prtJcodonts,

I'acqut'rcur pout cxigot quo tons les co-vendours ou tous les coliezMticrs soicpt

mis en'ciiuso, a Bn de «e concilier entre eux |
our les remises de rhoritugo; et .^

s'i\>K ne sc CO, icUi'Ufpiis il scr;( reuvoife (h la ihmnudfi. \ .

•" Notro nrticio 1558, qui prcscrit au deniandcur de rtnrendre rhoritsif^c en

totalite, est eertaincniont plus juste que oelui du Code Napol&n, qui punit

par le rejet do la deninndc du co-vendeur ou du coheritier cmi a cxerce un juste

droit un doftnit de oonciliiition sur lequel il no peut user ms contrGle, ou qui

peut nicnie ctre frauduleusemont concerte contro lui Ccpenpunt, Jo principe

"- des deux Codes est le memo ; o'est i'4ntt'ret de I'acquercur, qui no peut Ctre

force dc conseutir a la revente partiello de aon hdritugc, qui les a inspires, tous

deux, avec la difference que le Codo Napol<Son protdge-a la fois les droits du

- co-vendeur et du co-heritier et ceux de racquereur, pendant que le Code Fran-

cis ne sauvogitrde que racquereur. Appliqud'a Taction rdsolutoire p6ur p^tie

du co-vendeuri ce principe opererait d'une maniere ^galement dquitable, muis

il est sans application dans I'ospece actuelle bii Taction, poursuivie pour la

totalite, Ta ete par 1« vendeur Uu cpnsentenient do scs cessionnaires. On- pour-

rait meme .^ire que portee au nooi du vendeur, cette action i etd poursuitie,

dans Tint^rgt des cessionnaires, qui, comtnc j)Pomnitor€^ in rem 9uam, pou-

vaient anssi bicn Texercer au n^vm do leur cedant qu'en Ipur nom propre.

7 La-question de savoir si la liceaflc d'jane coupe de bois j^pcordde par la coilronne

est menble ou immouble ne sanrait nous occaper )ongtoinp!>. La jurispfiideince

de ce pays, quels que fussent k's *»s«ges en Frunc^i^-a considdro le droi/abs'.rait

de coope de bois connne un drpit reel, et i'a trak<S, comme une servitude. Je me

rappmUe Ihivoir fait juger ver.^ 11^50 dtrns une cause cle Crotenu v«. Quintal, et

je citHS qu'il ne serait pas difficile de n\ettrc la main sur plinieurs autres juge-

ments scmblables, muintenant des ,actions eonf^Stfffire^ pour droit de coup^ de

•^ bois. Peu importe Job op^^iufe^ ^^eurs qui disent iqae la vente du d|oit de

~~coaper une portion quelcmque'4'<'>0$ f6re£<aii»4nag^-ou'D<m-^coupe r^gl^e, est.

'

. meubte. Gc&i so coiia|>r«QjA»f>acce atie eg 4rotlC se rtSsout efi. veote du bois qui ne

.peut appancnir qui qajftdni) sera cotrp6,et d^tachd du sol, et reduit a sa condi-

tit>% dc .ijlci'', jE>^a»iJ88 cag-)a l^caprit to gontrnct'artta, eomaac le cer>tratliiiv.

.j^
1-1., . • .

.« •
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K .t d^^£ ":'r"
*""'•"" -"P-""'*' H- H'attaohe" ii ch«r,uearore uo priindfi riitnio coiiiine & chnquo tuilli.M -oui ,Ai.\rm ...;....„ i

>
i

• 7,

v«ndeurd'un,„!fH * P'^'®"'''* 'I""' •''^P'"^'^ ''article IQM du Code Ic

^543 ,unw:; :^::4^i:it:r- ^"^' ^''^••^^ ^-^'«'«'

'ant q«. 6es n.oubles restent en Tno1 0^^^^^^ 7 "' *''' ^''^ """'-^

*« :,!";";:'' '""'-^'7" •'»"«'"'- ''j-^-'"-"^!" c»r.d.^R^^^^^^

j»- ">'<' uuuieHi [lie action. •The oriirma niiee wiq «ifi nnn ^ ui v^"^
by ««td,iio„t8, all of which were overdue. AppcZt VaZ I Z' P"^"^N^:
instance in place of Willi,.„ t • j

• -^^PPeiiant, \\ atson, has taken up the
.

'

H.u«Uff. ^s^ndeit radZde' '^' '' defendant, appellant, pleaded that

^

I

« ?"««^e, and thr«llOO Ld f r '^'^^ ^"' % defondant, appelianf

» :
-'

-
-'

..I
• • ..-. •.

.. ' .. » I* »

. v«. ."
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V
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WMioa
*t.

l>rklM,

•M. •

iMue. Upon t^ia fim iwue w^«jofncd, im^mt^fhrnmltH to en(}u«t«, «nd during
thaenqiM^to^hoTrutttand fjoan i'mif^l.-wd I. Unynr A Hon intervcnct
nn«l-Mk«d that pluintir», 1*,f*6ndcintH, noliun hti iuaintuino<i, subject to their
chillis ot: hypoth6«|ue ott'thc propertyy The Court, in the flratinitt^qce'
diBininMsd th« action. The Court of .^leviow. revonwd that judgmont, and
timintuinod the action of pininfiff, roHpondont, iuhyxi to the nmrtK«(5c« Jf tlio

intcrvcnonts im OKuintit -iiiui inatoad'off piuintitf, roapoijidcnt ea qitlitl
The only ((uoHtion thiit adiui^ of doubt if whether the plaintiff, ronpondont,

•hould in thS flmt instance have mudo these nsHiuDoos lutrtiesto thuouuio in order
to have a oioor action'apt inst appollnnt. The appellant hod a clear rigiiito brinK
these pnrtifca into the cause before phtuding, to have their ciahtis'^oconciiod with
rcsponilenfs. This is iho coarse potntedout by the authoritioH for iiim touke—Lnronibiero Art. 1252, s. 14, also 1184, s. 7;., )^d s. 81, Troplong No. m.
Insteod of this he denies respondent's right <Jf action altogether. Thene

^ assignees, interrening, removed all interest which appellant had to object to the

The rospondefU has a right io hhve /ruitt et revmnei conpomnte pro tante
ppymcn* of one instulmnnt, and to have these CMtimutcd by cxperts.yPoth^or,

^^" Ventc, " No. 639. As to the plea that licenses to out timber on govcrnirtnt,
lands are nioycablos, I am not inclined to think that it would alter respondent's'
rights to a dissolution Of a sole like this, if such sole is a sulo of moveables. I

\ do not consider this a sale of moveables. It is a sale of a real right' and an
immoveable. The authorities

Ji|||frem Demolombc, indicating that Ihe
purchase' of standing crops pr|JJ|rood is a purchafio of a mdveable, refer
to a different sort df ^"^^^ffiW on« of a less permanent nature, giving
no control over the lonij,. ^i|Hvlio<4lle8 issued by the Crown continue

-^ for a term of years, and are 8uty^| removal and to the payment of an aotual
rent, and the hoHers have the rights of proprietor as respects trcKpassers. Itis «

08 distinctly an immoveable as an emphyteusis. In fact it is a speoiei dP

^i^ emphyteusis. The judgment of the Court below appears to me well reasoned
and in all respects correct, and should be confirmed.

Judgn^t of Court of Review confirmed.

Kerr, Lanibe A' Carter, for appellant.
*

Uorion, Dorion & (Jtuffr'um, for respondent.

(8. B.) /^
,

f'

: COURT OF QUEEN'S BENCH, 1874. .;

Montreal, HTH JULY, 1874.

[In Chambers.]

• Coram DOBION, C. J.

Ex. parte E. Cahill on hehatfof Luke Moor^ for a writ of Habeas Corpos.

IlBLD :—That the onrator to a lunatic or iniane penon oannot remore him fk«m hia domtoUe to' in
ho«pital or liiylom without the authority ofthe Court, «cting on the advioe of hii relt-<r

tifina dr friendi. ' ^- •

' A curator having been appointed to Luke Moore, interdicted for insakft^ be

caused the interdict to be removed to an hospital. The wife of the interdict
pr^'jtntof itBtji:

w



COURT OF QUEEN'S BKNCH^ 1814.

th^o

271 *

' »

.ff .
•

»'!

^Ut onH for • writ of hab«. oorpu., .Urging th.t tlRur.tor h.d no iuthorit, ^„,ovtT the perMD of the interdict.
.J SftK

./id i^*f!!^r *''*^"t
**" aiKUtnent on bohalf of the OttVator. Ilo wi4 thai,

Court J M^ 7 f At""
'"*• • P"»'*'°° ""^ *^ P"^«»«d to the Superior

court b, Mn. Luk* M.mre^ »,ti„g fo^h that her hu«b.nd wa« of
m.nd in fact that fbr •^irar.l month, pa.., ,,o hid been ineane urid ,

care of h.n.ecif or h.a eatate. That on the 20th of Ja««, at an
• parmts, whoro then wero piMent {wo brothers of Mr. Mooro,«
rjktjm and frJenda, >f r. ONeiH waa appointed by a «nanl,no«a vo'
Mr. Mooro. The question th.t fir^t oan.o up for consideration waa ^..^

IZTr rT' """ '•• '"''''» '^'•" '^9 P«r«on ». well ..1

1.^1. •"'"''^f'
^^'^^^'- ^""•"^ thou,ht there could bo «; diffic

about thia point. It waa diatinotlv atatcd that hn had such authority i„ thet vU Code of Lower O.nad.. «od .11 ,h, atundard authora wore .urreoa in thia
matter. Mealrf, pa^oa 1 1 ,nd 12, atntoa that the difforonoe between ouratorahfp
.and sfjnmin, commmaire and f,ordien w,.a that the eurator had^ aUlute con-

" Tfl ^\ST^:
'*"'''* '" '^' "''"•'" •-^»«^'' ••"•«»• w«« not the case, and it i.

ft. ther Htated "Curator proprieMent, qm ,j,rit m,h, per^nm, ien dimini,

n!l!\rV *"'"/""'•" Thus, even whcn-tho curator ?^.,s merei;
appointed to the care of the catato, he hud likewiao power over the person -of ti.e
.flterdieted party. On thia point he thou^-ht there wta do difficulty. The next
queation waa; Ih Mr. Moore illegally co,,fl„cd ? He contended that there wa»
no confinement or detention Uatever. By the-otder of the -Superior" Court,

flvrri" «'*",''
n*""*'" '^^^'"'^' ""^ hi. curator, who had ordered hii

Tnd ak If iV f '' ^'^' ''^"' *•" «ii«eaa^ wouXd receive ihe „,o.t carelujand akilful treatment. Wa. thia a caae^ to give ri«e to the issue of a writ of^f>e2corpus aa suOJia^^^^^^ What w« ^.ght he^^T
to determine whether Mrs. Mj»,^ or the curator had the righTto have the per-

.
«on«l control of t^. inters. ?:flurd. on kal>eas corpui, difpoL of this effi"tualygt pagea 162 and^ 5!5ra This writ eannot> used fbr the purpose of
settling rival claims of thU kind ; a>dat page 5B0^t is'state^, wjth reference
he guardian and his ward, that the guardiaft 8U»nd.s in toco parentis. Underthe^ eircuomauccs this matter should have been brought before the SuperiorCout for adjudication after fnquete, : Mr. O'Neill was in the e«3rcise of his

rights as curator, and the writ must be s^t Muie
£. Devlin, for the ^petitioner, after speakCof the painful character of theS rr, Wt "."y *''"^'>«'-<*'''« M a wife.who presented a petition setting

forth that she desired to have- herTusband returned t* heji whose mind had
J^n weakened by afflicticm, ,nd who had: on that pr^nl^been taken awayfrom her. It was ev,dent>hat she was concerned for her husband's wel&rej

I !^Z"'' 'u ^i*^
•*'" « designing wdman wh6 desired to get hold '^ hi.

r nSt « ":f\
"''^ ^^'^ P'^"*^'' « P^'itio^.^'or his interdiction. 'vLZ

that tl^ K
'' ""* the proceedings before the Court. But tti* facfc was

n and Z.
"^""^ ""^^

Z
"'''"' '^'' ^'^'^^' »!««>«' a 'strang<in had 4pe<t.n and become curator. He did t.0t care to speak aflength of the cas<r Zkpre^nttM f itmlf to \^ iu i„ J. It ptnlcaiui H^vttsgakt that Mr. O'Ne.'ll

s
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have Blepped ,n at this time and conveyed Mr. Moore to the hospitol when hecou^d prove, on the highest „,cdrcal authority, that there was no „e eli y for
. .ch action. The wife, in who«,cha,^ he ^a«, swore that A^r Mo^Lhad bel

home, and placed .n an AospUal. It could not be protended\that the curatorcould «erc,«, power ovei a man's body, but only over Ws Voperty e« p ^

under certa.n cond tion., and these must be exorcised with reaso.'.Xa'^dt .cc ?dance w.tb law If Mr. Moon, had been without a domicile, .wUhout a wi>

Wv^fhl" f"'''r"
"™''"^ Btrangers. he could understand tl. p^'

"

houl ii 'TT "V^'
g'ound that ho could bo b#^ cared for i„ anofher

andThatl r. r'
been an allogatiop that he,had not been -well cared forand that he hud not received the best medical treatment. In view of the facts

.t was amazmg that Mr. O'Neill should persist in his efforts to retain in h^us ody and possession Mr. Moore. He hud the higl.est testimony to provha Mr. Moore's health hacT beerf endangered by this removal. WhocouMsay
that he yould be better treated in the Hotel Dieu Hospital than at home ? Thered secret of the removal was, as appeared in one of the documents, the desire
of the curator to d.apos? of some property To accomplish this. Mr>Mooremust be removed Mr. Moore bad been ailing for a long time, why had not
h.s friends stepped m before. It was only when they wanted to sell a house that
they took action against him. Ho denied the necessity of the sale of any prop-

' crty, Mr. Moore being worth at least $20,000 per annum. He cited Poftier^
6th volume, section 625, to show that it was only when an interdicted person
became tunous or dangerous that it was allowable to remove him and plaoVhim
under restramt, and that untilthis was the case the wife wa, the proper custo-
dian of her husband. A removal could not tak^ place without the interposition
ot the courts, which had not been applied to.

I. i^?^^^P t'
? '^' '~'^^'^^'^ •"• application for a writ of habeas corpus, made in

t«half of Luke Moore a merchant of this city, by the petitioner, his wife. In
the petition it is alleged that, on the l5th of June last, the peiUiofier caused her
husband to be interdicted, and that James O'Neill was appointed his curator : that
on the 9th instant the said Jam6s O'Neill introduced himself with other persons
into the house where she ai^ her husband lived oa Sherbrooke street, and
against the will of the said Luke^Moore and the petitioner, f'oteibly carried him
awi.y and has since illegally.idetained him. Mr. O'XeiU by his return, states that
in his capacity of curator and on medical advice, and on that of the friends
and acliuaintances of Mr. Moore, he h^s removed him to the Hotel Dieu Hos-
pital, in order that he may be free from excitement, and also that it was neces-
sary to remove him in order to sell the house in which Mr. Moore resided, and
Its contents. The only question raised by. this retiirn is as to the authority of
the curator over the persofi of the party interdicted. Under article 3(,43 of the
Code, that authority is declared to be the same as the authority of the'ttator over
his ward, and article 290 expressly states that a tutor has the care of the
person of his pupil. These articles correspond to articles 609 and 450 of the
Code Napoleon, under which, notwithstanding their express provisions, it has
been held by ^11 the French writers, ^^accordance with the jurisprudenoe before

iJ3i®;-
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the Gdde that the authority"was not absolute but 8ub5^ to the control of thekpiirt;
relat ons, /^eomed de famlley, and of the tribunals and judge, to whose oare*''''*^
lunatics and infants are specially confided. It has, thertrfbre, been held Under ^

"'

the provisions of those articles that £he tutor could pot, without being authorised
thereto and for cau«., remove his pupil from the charge and care of his frfthef
and mother, and that the tutelle to a stranger did not deprive the parents of

.
their parental. authority over their children. So the authors declare'that a
curator to a lunatic or insane person cannot remove him from his domicile to an
asylum or an hospital without the authority of the' Court, acting on the advice
of his relatives and friends. Toullier, Proudhon, Dolvincourt, and Dcmoloo^lo
hold this view in more or less decided terms. But a passage in the speech of
ilertrand de Greville before the. tribunal at its nitiing of 2Cth March, 1803
seems to have been written in previsfon of a case like the present one. He says

:

On a done du laisser, sur ce poiint, nu tuteur uno large ^tendue do pouvoir

.

_^

on a du aussi lui impcer I'obligition de ne faire transferer le malade dans
-

..

;"",""«^" d« '"»°»e>i»» >«en.e dins un hospice, que Sur I'avis du conseil de

.. Tx ; ,
'
P"-" ''"^''

*'°r'''
^»''' "«°'t dans son domicile sont en

^^

general plus appropries a son (Sta
,
pur I'affection et la patience" qui les admi-

niBtrent
;
en second lieu, parceqJe sa translation dans une maison de sante,

p«urrait ddpla,™ a la famille
; ce4,ui porte A croire que le d^placemont ne sera

^^

^octuee 8. eHe est consult^e, qJe lorsque 1. nature du mal, o« la modicittf

ft
^/.^":*""'^i'»t''^'*'«"»"#'«'>^ntl'ab«ol^ Demolombe,vol.

"

BSsLdT^r K
' ?"'; '^K^^^^^> and vol. 7, pp. 323 a»d 324, Nos.

535 and 537, shows clearly the extent of the control to be exorcised by the
cmseilde farmlle and by the judge. I am thereftre of opinion that Mr. O'Neill

jtZ T^ *'.'*'""'' '*'"'• ^'~" ^'«'» ^" J^o"'**''*^
P»»«« him in an bos-

and I, therefore must order that he be returned and restored to his residenci

J^n„r^ 7\' V
^"'''"'^ •"• ""'^'^ «'»"°«t ^ doubted, and has beenf^quently exercised both in England and the United States nZr writs of

l:::7Zo %^:^'t
^"'''" ^-^-'PP-2n..212,2^and from,

p. 40-i to p. 4b0. 1 Chitty's Practice, p. 689.

Devlin, for the petitioner;
f

Curran, for the curator,

(J.K.)
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OF QUEEN'S BENCU, 1874.

MONTREAL, 20tii JUNE, 1874. .

lI>8CHEaeAr, J., KA«8AT,' J., SaNBOHN, J., LORANOBB. A. J.

Wo. 09,

JA.MES DOb^LAS, KT At,

A.ND

:H0MAS RITCHjkjjT »l;

Al'I'KUANTS;

RE8P0.N0E.NT8.Hbi I, IT.., • \ ^ ^ \ "E8PON0E.NT8.

our Civil Code. ^ ^ ' ' th^mon.oranaum la *^iti.,g roqulrc-d by .rt-. lltM „f

.^ tk! /^

/December, 1872, (Beaudht. J.,) as follows :— ^

^^lie Uurt, having heard U»o parUcs by their crtiisel, rospcotivelv fs w.11

anfon Zwhol '^f'"';'''';";.

«-»»-d the proceedings <>f record and proof,

Tain ained oXan 7"^
'"'^f'

:-Coosidering that no action could I.

a rUin ouanSt pT
'""'"''" '^ ^'•^.^entioned in ,«aintirs declaration ofa certain quant^y of teas to arrive, with'out a writing signed by theWendant

TIZ itTZ^- \'"'^ "• ^''^ '^''"'''"^^«°
i ""d considering that no such

' o?„ / ^ "•
*'*'' '""^°' *"* ^'»''* "« b«"n'»t or sold qotctwMMrawn

'

act^dtri "
T.^""

-'^pretended sale by Archibald Moir,JtKZ
noradmi?;:d Z " ^T^""' ""' «W«i*^-g that the ioi|BKave

IS granted to Messrs. Monk & Butler, attorney^f* aefendants.- /-^
lASCHEREAir.J., (e/,-,ge«^l-e„,-)._ ,: , ^^ x

^^"
Stl^itr'^"" V""""'

'"^"•'"'^' r^c^aie^tdes i„tin..s par

Te QJntitld- iJ
' P''^'%"''r*'''^'"" *'^"'''''' '^^ ''«'" ^« Archibald »Ioir,

L dels b,?. . '

"'""•
= 1' '^^'^•«« ^>^ <^« *»'«^ Hyson a 48 cents la livre, et

vraw; Tv I .
'''' '"•'*"* ^chantiU&B livrd aux intim^«, et le tout d^li-

trouvl "T^'^'r^l''^^ ^'^i9er ou Mle, abord I'un dcsquelsce th^ devalt se

Les intimea-plaidcJrent:—

'

1 «
.

Vn contrit tout different, savoir : una vente de 70 demies boites de th^youn| Hyson A ra.son non de 48 cents, mais de 46 cents, et de 68 demies boites

uon
gl 7650 hvres, muis 8144 livrcs.

2
• ^^''"spar'e^^ppelantsdcrecevoircesquantitesdeth^.

-N ^.^-
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W.Oi.,1 Omadto, et ,,„.„ ooniCeriL '""f™"'""'
* l'«iol. 1235 d„

» Cml qui « ,i,co^fX ""°"* ""ft"'"'!-"! » l'.„S. i";,/^^

"fioieque les effete ne d^iventfiJli^^!,*;..^'' ''f
^' P«5c^e • lieu lors

^^^^^^^^^^Zt^^"^ ^Poque future. o„^ „, ^„,

k^^rSrS^^ te„eactiou.
blurfe. II, eh. 3, Sect.tlZ^^^fH -«'«» "o- Jete
"obttie* approximative, ilfaJt que \^TJ

^e notikCode eat la «p,^„c-

keiB et <J^,t„alit.a d'unrp^u rt^tt^lTl
*'^"?"^ '''^ ^^^-- auxh '^f P-Hie- i^|H>rtantes,Tu wtnT^^^^ «"»t«di^oule modifier

Ymk^ san^oompter lea ;u4ri^.7s elur ""^ '"^'*'"> ^""^de*HV»»'»en?ant le mieux JSbT'
"" **V »'««»»Pt«' q^uveut

Ii»i lear furent aou^i^ ^Z^^U^^'^''^""" ^"''•"'" »" «^*- «* «rticle»

H-- i-terri^tTarcr^^wt::^^Mm conforni^^nt 4 I'artiele 22?! cJT'. T*^>e^oi«BneWre Claire et pr^eiae et de U.\\elor^.T;t^!^
J«.on^ufaitdontonveuUbtenirlC«^\? !^7V* «5po„ao aoit „„«
hm^estconsuenceatennes.. '

' ^^I^^^P'*, «» deoea interro-

2 .
Waa not the weiiylit ftPArfjj. .V'''^^

\^^^ ^^-ot> wl^t^Sle'^^^^f-*^ f ^» fi% six pounda

I

,,

-6 »^ey, and what were the weight of the other

r -•V

r

V, 7
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/ .

If -

If .

^"""nd
****** " ''""^ chests mentioned in the PUintiflTs 4i'clnrtttion,and for what price did the

I littobie oi •!. <' DcfendantH sell the sauii) nnd to whom dnd whop ?

On voit du premier coup d'ocil quo Ich l/itimds. en ne repondant pas ^ oet inter-

/' ro^atoire n'cncourrent aucun ddt'aut ni/reHponilnbiUtd, si po n'est h. propos du

I poids des soizantc-et-dix demies boit^ d^ thd et nullement quant aux autros

54 demies bottts, car la question quijnt ii\cc8/dcrni<^res demies boiiQS,. n'cst ni

clairo ni prdoisc ot n'obli^e pas les intfiin^H i^uvouor ni Itnir nombrc, ni leurpoids^

ni le fait de Icur ventc aUx uppo'lant^, ni do \e^r prjx, ni de la dnto de la vente
;

c'est une omisHion fataleet irrduicdi'able. M^l,^r*} celit les intint^^j vont dtro cou-

damnifs sur uncprcuve aussi Id^dre/et suivoiitVipi aussi ill«$gulc.

Ici s'^ldvo la question clesavcjIrBi dAns uii\eaij comme o«lui-oi, une partio

pout, apr^s son enquetu teruun^o. remplacer par un intcrrogatoiro sur faits et

articles I'iScrit ezig<S pur rarticio 1235 du Code Civil, on un mot iii le rofusde

repondre par une partie pcut utre invoqu*S comme ibrmant uno prquvc ^quiva-

lente h une <Sorit signtS pur ollc.
/
J'ai toujours crujusqu'ti present du'on de\'ait)

aa m^na depuis b promulgation du Code Civil, interpreter s^ictement ct

littdrulcment cce mots "suns unt'crit," comme sianifiant un acto antqticur ill I'insti-

tution d'une action, otou'un Tofus de repondre «i un in'terrogatoiire no pouvait

£tre I'equiTal.ent de cct <|artt>$tgn<$ pur la p;ii«ie exigd si formellcmont par I'article

1235 du Code Civil. La loi <$tant nouvcllc, il est naturellement assez difficile

de mettre la main sur des precedents dans des causes ubsolumeat id^nllques. On

trouve une decision do son /Honneur le Juge Lor^gor ^n 1/664 duns la cause

No. 558, Baylis vs. Rylunfl, maidtenant la nitMne fjd6otrine,/et le savant Juge

'

d'apr<^9 le rapport de# cause a la page 04 du Yjdi. >15 R. K C.* avait formelte-

ment dit que le commencement de preuvc au mo/en de reponwis sur faits et articles

ne tenait pas lieu de I'^crit exige par le Statute offrdwds k a%section 17. J'avoue

qu'en cour de Sdvision cette decision a 6ti5 renveri^e/^n$ decision que Ton trouve

au Vol.2, Taylor on Evidence, p. 837, consacre le pnncipe qu'un '' wHittn memor-

andum made after action ItroughtiMl not satipfy the Stijtute offrauds, cause de

Bill vs. Bament 9th M. & W. {Iv36:it^>|)un8 le qua present il n'y a pas mdme cet

ecrit apres " action Bi^pfjight" matsU y. a un r^us do r^pondreja une question

faite aux ddfendeurs comme dcrniere platQchc de imufrage. /Par analogic on

pent citer I'opinion des commentateurs ^u Code . Napofeon /a I'article 1793.

Messrs. T^plong etMarcade u page 542 de son^./Vol, deoiarent qu'un arcfai-

tecte ne seralt pas i^e^ua prouver par le scrment du proprietaire pour lequel il a

fait une construction, et duquel il reclame une yalcur tl'auginentations, le fait

^de sa promesse /de payer ces augmentations, c;^ U en dooiie la m6me ralsoii d^ue

oelle apparaiss^ht au $tatute of frauds^anyoirjae prev^'nir les 8upercb®r|gs,^i|^3Bti

fraudes et les parjures. Cependant cet article 1793 du Code j^apon^ ne<^'

contient pas une prohibition plusstricte de la preuve que I'article 12i^5 de m^^
Code, I'un et I'autre declarcnt que les r<^clamants ne pourront reussir. Cet article*

1793 dii Code Napoleon se lit ainsi :
" Lovsqu'un architeote ou/entrepreneur'»

s'est charg6 de la construction a forfait d'un bdtiment, d'aprdf un plan arr^td et

"convenu avec le proprietaire, il ne poutdemander aucune augmentation deprix,

" ni sous le pretexte de Taugmentation de la main d'oeuvre on des materiau:^, ni

" sous celui de ohangements ou d'augmentations fuites sur ce plan, si ces change-

<' mcnts ou augmentations n'ont pas ^te autorises par &!rit, et le prix convenif avec
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lo proprK^tuire " Mr T«»^ ^ i
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an prtteodu accord qui auraitohWdrltr'^^^^^^^^ Propri<5uire ,ur

moyen de preuve." "^T"'' «"'' 'i^et articles qu'A tout autre
Maia io8 appelauts ont protendu en J>nnA v"oyen d'une le.t™ dcrite par lee^3 -^'" ^rouvor oett, prop.e dcrite «.ou juMifiuient .ut„elle»e:t o T, J,;:. 77;*.^

'- P-tics saccul^e"
y Hcent exprin.^.s. eavoir qoa,uC^lTl'!',°"^'''''"»''^''»«PtiWle, du ™„rch6

ion88era.teen.«tree„guerreouveri«vl t^r^^/ra«e/, sur la n^ce.eitd de trouverL cllr- '''r'"-"''*"" du5r«/«^eo/
gagenient ,G^ ^erait ouvrir la Ze 'r " """ P'^°'''P*'«» <J« l'""-
celle que fourt.irait un ^rit; en Tllol Z ^'''''' :''""«««'. »<>«'« aut«,

"
e

" '^ rz:.r:rr^-^"-
"
"1""^

""
'"^

" '^ ^"^'^
identifi^e ;v<: ^p^^^itT""'^^ '" «'g"«t«re *„: soie prouvee uV .

-^pei-^u.„t ,^in';:::i:r^<^: ^ crrr;";^';:
Cour »^rieuredevrait fitre AL7v!Z 'Je-nande et que'le j„ge,„e„^t del
p.H^^pela.ta d 'avoir proL do oCa :"'r ''^"'^ '^ ''^^^' «* '^»^riok Hughes, etaWit uno ab^ulo de douim. a

P"°"'P"' ^^^oin, Frede- '

to jwo articles of the Oividl 23^ g^.^r';
^^e interp..tatio» to begiven

rim question has coi^e up thre«
. .-,

""^"""^ contracts, ? "
;,

the authority of the (^rd.2VG: in ^^^^ First under
evidence in proof of c<^„ercial ma^"' t J "'*''^r'^

^'"^ fi"g>.«h laws of
Reports,

p. 8) it was fc,ally held thit tl.« ^^ . !
"""' "^ """* * Br««e (PjkeV -

ev.de„cea„d, consequently,L itt f„^ *t "'^T
'^ ^^^

ecided one of tl^ defendants, in he ote of n J^ ""^J"^
^'^'^ ^^ --

(Pjke^« Keports, p/l9) refused to answia r„I 7 ''• ^""""Sh & Dunn
ground that the ^troduotion of the f3- ,

',
'"' •^"''^ "' «'-'»^-^^*. on the '

rem^^d'thatye right h.d been con 'ta 'r'"'^"'"^'^'r
^'''^ ^

repoVter tolls / that the defendantT„!?^ ""^"'''^ in .^practice
; and the

nordecidedJthe Court, b^ h ^tS^ -*".^"^^' " *^« ^-t w >
tbeobject,or/„,ged in this case by the deflndlt

^'"
T'''^

«> «"^»giy that/^^*

r, P"*'T '"'•'™' '"'^*-«- have beentiL''" "/• """' *"«" '-««'^. »»d
ciaUasea/

.

"^""'^ «"/«»'«*' fl'-^icfe, in commer-

^-P-^ the law on a ^ow^.otin;l ^S?tr":^.t^^^^^ -^-^

10(

/filn

1/

DoDclMetil,
„ and .

Ritobl* «t a.

'^'"^'"""'^
^''"^Mh>.egS,;S

\ '41
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of th« Act ; b it the followinx your it wus enaoted :
" for the aToidanoo of

that any purty to any Huit or action of a conimorcial uature may
/aita tt (irticlet, in the liku manner as purtieti may be examined

ny law touching the rules of evidence in Kuoh oasea to the eoo-

tr^iry notwithsLndiDg." Tlie following; your an Act waa pamwd to remove dovbta^

admitting intorro^atories on/ails^el artidet in ail caseH. Ten yours later the old

(jucHtion was ruis^d in tbo cuao of Levy and Sponza. Interrogatories on faiti et

ariicle$ reiii(fiia^d unanswered, and Mr. Justiue Morin held that they could be

taken pro ^on/etiU, and be UHcd as ev'idtnce of an executory contract The
cose went to appeal and the judgment was confirmed there. (0 L. C. J., p. 183.)

Again, in 1803, Mr. Justice Monk,' sitting in the Circuit Court, hold in the

cuso of lieeves o». Malhiot (8 L. C. J., p. 84) that, in an action for $32.25 parol

evidence was inadmissible to prove a contract of suretyship, unUit there v>a»

some 'uritinyor memorandum sufficient to constitute A commencement de preuve

par icrit. In 18(H |Ii. Justice Lurunger, in tbecjts/of Baylis k RyUnd (13

L. C. K., p 94) drew attention to the difference between the dispo«itiom> of the

ordinance of Moulins and, the Statute of Frauds, and gave judgment for the de-

fendant. But this case went to review ,and the judgment was revered, that

court holding that an admission given by a defendant, when examined as a wit-

ness, is equivalent to the note or memorandum in writing referred to in the

Sta!tutie of Frauds.

Again we have the case* of Minor & al. and Knight, where it was held in the.

° Court of Appeals that a commthcemeut de preuve par icrit would serve to admit

parol evidence. Although decided subsequently to the enactment of the codei,

this case arose before.
'

< ''

The jurisprudence seems to have been tolerably well settled by these cases, but

we have now to consider the effect of the articles of tiio codes.

-Arttole 1233 C. C. lays down the general principle that proof maybe made by

testimony (i.e., verbal) of all facts concerning commercial matters. But that luj^e

is to be read subject to the exceptions and limitations specially declared i^roe

sectioq. One of these is that in commercial matters, where the value in question

exceeds fifty dollars " no action or exception- can be mtiintained," unless there is

a writing signed by the party or his ugout ;
" upon any contract 'for the sale

of goods unless the buyer has accepted or received part of the goods or given

somethii^in earnest to bind the bargain."

A very^Jfet, reading of this article leads to the conclusion arrived at by the

Superior CoiiB, that the want of this writing, signed by the party or his agent,

saving the exceptions of earnest, or of tlie buyer having accepted or received part

of the goods, is a bar to the action. But when it is considered that the Commis-

sioners evidently Hid not contemplate any change in the law,^ that article 221 C.

C.E; reproduces! the 12 Vic. ; that tlie Statute of Frauds, though in a form simi.

alf to^ecedcjUas been looked upon as/i^ruleof evidence, Taylor No. 914, we are
/

,l|a

\ The article (1835) as reported became |jiw. It was not, howeVer, the first redaction. The

teri^ of the article were debated at seven sittings ofthe commission, aitd the case of Lerj

A Sponza, whicly had been decided by one of the Commissioners, was examined. It canqot,

ther«|fore,^ imagined for an instant that Ihe commiasionerB thoaght the; w^ti changing

the^a»..\.
/

...;,...;. .__ ^. . ^
"" ----^^

' fbrecd to tht

operation o;

^crit dorivu(

writing vigg

SanboUn
missions obt

place of a mi
By the 10th

to all OQntriK

It appears

by tho party

was enacted I

action of a c

manner as puj

of evidence U
section wtfu bi

the 22l8t An
in any suit n

articulated fa

in any m&nner

settled in this
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'\

place of amcoiortndun. in a «,n.m«J i

/"'" *' '"''"^'^ «««» "uppiy the
By .he 10th and lUkZ^^ulTlZ^:^^^ '''' ^ <"" ^ivi Ood"
.0 -II CQntr,.cU for the «alo«fK,U!ftn!;rH°'*^r''**"" '"-«^« »PPlio«bI.
it appears that doubt* «ro^ whlh^rri.^ !

'^^'''''^ *"^ "P»"J«
by tho part, hi.„„,f b, .:r of; ;;;':;"'"^^, "'« "«>•* to .a^e ^f
wa. enacted tho noit ,e*r. 12 Vio.; o sW «. mk ?" '"'"°'° ""*'' «'«»S^h it
•cfon of a comnicroial nature n,«; be exaLnll f ""^ ^"'^ '« "y »"it or
-aner a, parties .ay be^«,a.ijr::;^«y-^^ I. the like
of evidence to be ob^erred ip such ca«»ll ' ^ ^ '"" '""«'''"« "»« ">!«
8oction was brought up in the Con«nI^/V.?

"""-^ notwithstanding." Thi^
the 221,t Artide'of ou'r C<^e ofrv^^^^l^r^" "'?• ^"•' "• «^' ^ ^» %n any suit may .t „„y ein,e duri g i£

"
j"

n' "^'''"'' ^'"'' " '^^ P««io« ,
aniculatod faotspeninentto th"S. l/'

J'"^K"«»t be e„„ij„p«„
m any u.ftnner restricted by tho Code uooi," thj

""' »»«J«™tand that the Iw is

«ttled in this sense. InVea:iTL:vtvr;?'^iTP^"^^- ''-'>-
l.<dd by Judges Lafontaine, Aylwin CaZ „n^n

^"."^ ' '"' ^- «'• ^8^. ^t wa^
judgment of Judge Morin/ hat an Je^? I"^

^"^ '" "PP««>. confirming the

• rcfus„lto„nswerpertine;t,u:Z tatnrrrmemorandum irt writing under the Stat„t^Vr /""" ""PP'^^ »»»« P'«ce of a
incideaully affirmed in^hecaLo'Cv^T^^^^^^^^ '''^ -ed^n^J
alHO jn Baylis vs. Byland. Court oe'ZZjjl L n n^o"^"'

' ^^ ^- ^'V'Bcrthe ot and Monl«and again the Sj^Jt^' ^y""' ''' ^ ^^^^^^ SmX
vs.K„,ght since th^Code It is trA .^7 7 5f

''' '^ ^'^^ «•«« of Mrno^
o^.es that no .ctiolr excepti ^ efn L matuil'-'^'

"'^*^" ^«'«"-
"fi»;n«t any party i«4hioh the sum ot monev o v

""
''«'»"'«™H "Otters

dollars, unless there is a memoJdum^^^^,.v
'" '*"'*^'"' «'<^« fi%

cases the«in mentioned. Itll^lZ Vk
"^ """"'^ ''^ ^''« «'r'»e^ in the

d«;larea that "a judicial admiLio^tCL ^'' '''' '''*^«^'^" ^^o^
"•" Means must be sought t gi e eTot toK .r*"''

'he party mating
percial cases which arf .ppareTdrotl b^ m"' T^"''*'^

"^ '- >-
denies the contract, and when etaminedTn 2h 1»-^^'" ' ^"^

'°"*'*''*'''S
"Oder article 1235. When he .d^rth!.7 V " "^""^ '*' '^' «°tioa fail"
"tion, or upon being «*amined tta h adlT r'""' ^^ '''« '^-^^ *« th«
taons a. to render -it^XbleL th„ ! .

" °' *" ^"^ "^^ the trap«c*
•« dealt with, oti.e^2^^X7;TT 7'^' ^''^ «agecanno7^U
Where thet« is a c«„««.«J„;;'^'^^™ ^ ^J./^e

,l, ,aw go^^^PSSg^eases^

\

_i_ ^msoL.
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':l

t

i>on«iM«tti. <«•• w" intt'Jo, hut that th« prioe p«r lb. wm di(r«rtnt flroro that aN«ged Thm
lutor.i««ui. ' •l'^ a Wttcr ilM which Roen far to proTO t^traot/ Then thoro ia a Aiiluro

to nnawcr tho intorrogatorion uport/WM el urHrles, ' Theaa tUt not very Oiiro

fully drawn and do not. wlion t.ikon n« eon!«;M»|, prove tho price of tlio timn

hut Iho other incidonta of tlie contract itiuat ho taken to h« ndnrittod by Ihoiii'

Tnjtintr all then* tojfcither there ia «uffibi«iit td^llow of pnnd proof by the brokur
who fully oatiihliahoB plalntiffH' oaao, [ ihiuljl tho judgment Hhould b« roveraod'

J<()UANOBH, A. J., concurred. /

The followin}{ waa the judKuiont'ln appeal:—
The Court * * CohalderinK that the roapondenU neglected to aniiwor

the intorrogtttorica mr faitt et nrticUt Mrvod upon them in thia oauHe -

Conaidi'iing that the auld int«rroga«orroji may bo taken pro v>n/eitit withSt
any motion being nindo to that effect by tjio oppoaite party, and that the Intcr-

rogaioriea in thin cause Iwing ao taken ijro confmi$, furniah a cx)mmmcemenl
tie prtuve piir icrit lo wiirnint tho introJuotionr of parol evidence ; and oonHidor-

ing that it oppcnr« by the evidence addutocd that the npp<>|lanta did, on or about

„ the second diiy of Mny, one thousand ei^ht hundred and aevonty-two, purohiiie

from tho said rc8[iondents, Ihraugh Arehibold Moir, fheir broker, seventy half.

» chestH of tea ut forty-eight cents per pound, and fifty-four half-cheatji of tea at

forty-six cents per lb., to arrive by the Btoumors " Niger " aind " Nile," aimilar

;to the Hauiples then oxhibitod to said appellants;

\ Considering thut tho said stonmors arrived on or about the fifteenth day of

May, und that tho said roH|)onuonts refused to deliver said teL accordifig to said

saniptoi^;
,'""'

' i j ,
" ^

Cptwidoring that at the time tho said respondents^ailed and refused to^elivcr

the said tea to upp'jllanta the price of tea hud ud^Jih<;icd at least six o*nt8 per

pound, and that tho Hiiid seventy Imlf-oher'th of l.!u und iho said fiUy-lour half-

chests of tea ought to have contained fifry-ono and one half pounds each
;

Ci^sidering that the failure of the respondents to carry out the said agree-

ment caused a damage to suid appellama of three hundred and cighty-thrco

dollars; '^^ ..

Considering thut thor^ is error in the jodgmont appealed from ;

~

Doth reverse tho suid judi;m«>nt appealed from, to wit, the judgment ron-

r. derod by the S.upcrior Qourt sitting in the District of Montreal on the thirtieth

y day of December, one thousand eight hundred'and seVentJr-two,

And proceeding to render tho judgment which ought to have been rendered

y ' by tlio said Superior Qburt on the day and y^ar lust aforesaid.

Doth condemn thelsaid respondents, jointly and severally, to pay and satisfy

to said appellants, plaintiffs in the Court below, the said sum of throe hundred

and eighty-three dollars, and interest from tho third day of July, one thousand

eight hundred and seventy-two, arid costs as well of this Court as of tlie Court

below." • i .

Jt Jitdgmont of S. 0. reversed,

on, for appellants. •

Jl/on^ (£: iSuf^r, for respondents.

* (8.B.) :-
.

- J "

•

• '
^ ^ \

•

"
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MONTREAL, aom MAT,

Coram Johnion, J,

No. Mil.

C^ton «t «]. n. A»h, and Torranc,, ct .L, Pl.li Uff> par rtpriu <Pin$tanc,

rnln. th. pn»,i« ,uu of ««„„ut" h.tw«„ th. p«tl« , „rt " th. ,fr««l« ««^„„t which ^ih.,

pnelM arm of lod«bt«di,.« b, th. on. p«t, lo th* o ih«. no «Uoa .Ul II. on »o1>.whI
The totlon wu bawd on an award of arbltnitorJ ^ whom had bocn roFtmd

corUin di'ffloolUM and diaputoa ar&ing out of a deLd of 00 partnenhip b«tw«)«D
the plaintiffs, Colaon, Lamb & Co., and (he dofonlant
• The deed o<\reftrcnoe required the arbitratora "flnilly to adjnat, aettle and

determine the ^recite atato of aocount between this laid parties, in relation to
ererjthing oonneoted with the said deed of agreement, and the preeiM, amount
which cither of the snid parties shoald pay to the other, for or by reason of any-
thing connected witb the said agreement, or arising therefbm."
And by their award, the arbitrators determined as follows ;—
"1st. That all goods, wares and merohandiie be forthwith taken back by tho

parties who furnished the sanie, he and they respectively paying all. charges of
dehvoiy and return, and no claim whutever to bo made, nor ony such allowed
for intoreMt tliureon.

*

2nd. That the loose of tho store, fittings, Ac., be disposed of by tho suid Colson
& Lamb with the least possible djolay and loss.jind, unless the same be disposed
of bcfoM tho first day of May next (1809), tho said Colson & Lamb shall bear^
and pay all rent to become duo thereon from the said last mentioned date.

3rd. That all expenses incurred for rent of store, fitUngs, clerk's solary, print-
ing, together with all notarial expenses and counsel fees and all other necessary
oxpensos necessarily incurred in preparing the premises in question for tho
intended businoss, shall bo paid by the said Col^^^Amt'to the undersigned
notary, and, after dedticting, such sura ns may MpTlised from the sale of tho
saidj loose arfd fittings of tho said store, shall blfaid and borne by tho soid
Colson &.Lamb and the said William JI. Ash, and in equal proportions, to
wt,^ one half bjr the said Colson & Lom^and one half by the Said William H.

/ 4th. Tha,t neither the said Colsbn & tamb nor the said William fl. Ash ahall

'

have any right to nor shoU they claim any damage whatever."
Peb Curiam:—The original plaintiffs whose insolvent estate was assigned to

Lindsay, are now represented by TorranW and his partners, the transferees of
liindsay. The aotio^ as brought sotoi^Vth^ a partnership was entered into
between ChaiJes E. Colson and John Lamb of the one part, and the defendant
of the other ^art, on or about the 29th of October, 1868, by deed executed
before notaries, under the style of "The London Dock Wine and Spirit Com-
pany," and that the defendant was to have the general management of it; th^

'*»

•I*'.'*'!

i^\

fcl|.
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«^-:l;, prinoipd |»iMt of bttlMM to bt'in NootrMl, tmd th« dnriUAi t)f U to b« flf«

' /»'.!U:";'
';" >""" '^''•"» *•'• ••*» •"poUHoM M to lh« .mount of o«pi7.| Moh pwiy wu

to ftirnlih, and u lo th« dWblon of pro/^b ^ tad th« pklntlflb tlloged thi'l iJMf
'

w«nt to work to carry out thi. ^m«nt ; hM . atore, bouKht .took, and
' eoKaKod acnranta

;
but tlio defimdaitt kept aJoof, and in January, afUr tha daad

of partnarahip, tboy notifl«d him that th«4hing was al an and, nod that^thay
would hold him r«i|K.niibl6 for th« con.««,uoivjfi. th»t tha^wrtiaa^thaa raftr
rod Ihoir diflSoukia. to arbitration, and a regular Gbnd of arbitration waa owcu:

'

tad, and raoitad tho making of the partnmhip, and th« oonti-ntion. of the
partiearcpootivoly, th« plaintilT. protgaUng that tha defendant had mada dofliult

"

.
and eauwd thorn 13.000 damagoa, the othor in-iating that he waa the .ufToivr to
th« aitent.of 16,000 ;

and tbre, gentlemen wdra appointed to finally kUU tho
' whoh) mattor, and adjudge by a miOority of tham, what, If^ anything, might te

duo by one party .« the othor, both of thopartioa agr«,ing to abide
the di^i«,«n under a penalty «f |1,00«, and it i. particularly arerred
tllat thia arbitration bond profidod that the award ahould bo final and

'

ox,„clu«ivo betweon the partiea, to all IntonU and purpoa- whatooaror.
nolwHhHtunding any defect of form what^wvcr therein, or any informality
orirroguLiriiy of procedure what«H,Tcr in ojapcot thereef,.or of U.e conduct and
management generally of the arbitration to be hold undar^ tha adi^ bond Theae
arc the word, of tho inatrumont. The plaintiff then aaya'lhat the gontlebien
nj.poit.led went to work, and two of thom-^being a majority-mado tBeir award
befoi» Hunter, notary. Thut Ihia .ward in effect g^ve «567.fi8 to the plaintiff,
which they huvo a right to reooTer from tho defendant. Thoy then proceed to

'

atato that the true mooning of thi. award i. different (rom'lt. eiprowed meaning,
• in one rcpeot

;
tho Inngungo actually uaed in the award with respect to the pay- •

inont by either of tho partiea of the different ci^niicM already incurred i. " that
" tho ei,K)n«o» Incurred for rent of .torfi, fittMga, olcrk'. «.lary^ printing,

> " togerhor whb all notarial eipenses and oounul'a fm, und'oll other
" nccoHsory cxix-nM., necewurily incurred in preparing «ud premiaca for aaid
'* buaincM, aholl b« paid by the snid Colson k Lamb to the undtrngntd notary,"
^c. The plaintiffji, howovor, contend Ihut tliArcal meaoifrg of thia ia that the

. plaintiff, should pny the B:iid wjvcral cxpcnMcsV the firat inatonoft Thi. is

important, bccaura tho defendant mitko. it a ^und of defcnoo that-thew'
cxponw. were not poid to the jiotury a. by tho ai*ard. Tho defendant pleads
besides that there was in reality no award as ogrc\d ; that tho terms of sub-
mission and the object to bo attained were a final tettlement, and »o far from
this having been effected, or ony .final sum abjudicated as duo by one to the
other, the award only opens' up new difficulUea, and direct, that ocrtuin modes
of MtUement are to be adoptod by the ptrtiei. Both parties are in offoot -
agreed that there is no award at all, and the Court thinks so too. The plaintiff,

in laying that the award as expressed ia not the award really meant, dopriyes
himself of wi action upon it without a,n inienption tdi faux. The defendant
equally insists that there is no award, because instead of a termination there is

to be a recommencement o» difficulties ; so it would seem that nothing remains
but an aotion pro tocio. The 'action of th^ plaintifii must, therefore, be dis-
jnissed with C0Bt9. , .. . -m \ " r, -

K
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apPIBlOB CJOURT, 18J4: 2fl3

;•
" -

—

^ . '» ' -

Con.id«rJoK th«» bj th« acU b.(br« ftoita,, N. P., of thj 2eth otjknnuj, .•V**''
186D, cllod bond of Irbltr^don botwaert Ch.rl,. K.r^k)n ^nd John L.mb, of ,»-

•'^•^-
tli« 0D« |Mrt, •n<l tb« mhJtnt of th« otb«r pan, it wu tnnai that the MrenF f
WitUfi.trid thing! in diaptttt b«tw«^a lh« Mid parties tad in th« Mid bond Mt
forth wor« r«fi,rro«I to the •rbitr.tow tliervin ntntioDod, to b« bj th«in. u laoh
•rbUrtton «nd omtabUi e4)mp.mt0Hr; or by a minority of th«ro, Anally adjuatad

.

and datarminad, Yowar being tharoby givan to than., tho wid arbitratom, to
finally at^joat, Mittia and datarmino thi/pnoiJ^ ,Uto of MooanI batWMO t^ Mid

.

JwrUaa, and tho pfooiao ain..unt which eitlW of tha uid pwUMat>o^ld pay to tb»*
othar; and oorfaid^inK that tha aaid arbitratora hava not mada any ' award "

whereby any of the |ai<l mattora and things are flnaHy dalariuinod, but have, by
^thcir protond^ award m this caua^ f>lad, opened .ew field; of oont«,tion

'

Detwocn tho parties
; oou».idfering, therefore, that the plaintift par reprin din- '

»lanei bare pot eat*blishe4 theW o.«, by efidooce, doth diai«i« the pr^nt
.cUon witli ooaf." ^ -^.^^ ,^ ..

J^
* Ao^ di«nild. .

Abbott, TaitA Wothtr,po6n, for plaintiffii & plaintiffs /)ar'4'^5l d'initaHCt7 '

ptthuht it Setkime, for defendant. • " ^"" -
*

' ^ -

•
i>»"

.V.SUPERIOR COURT, 1874

• MONTRBAL,. IOtb SEPTBMBEft, ayi$\

/ J Cpratn^ToRVLAttqifJ.

Ko. TM.'

In r« i)(Jum<y, Dohert], ot alTi^Lou'iTj^Lajou, Petitioner, and" ThomdM
Dohertjf, mis en cduae. - - .

'

II«LD .-i;Th.U motion for •nil. for cont>i^pli,.iDit.Kltn«« mgjt to noUOcd to th* mrtj moT^
•»»in«.

y^ ,

,i '•'*•'"»"*"'»* tamredpcrwin/ill, upon th«i»MwiunloMiuchpMtj*b^on^
"

^ ftTOld It*

, '\
.

PiB CuaiAif :.—In this caoso, an-application u made to have a rule for con-
tempt declared absolute against the witness Thomas Dohorty, who has'neglcotcd
to sign a de|KMitIon mado by him. under the Insolvent Act. Tho rule was or'dore<l'
to issue ex partt without notice of the application having been giv^n to
the witness. The order was given by a judge in Chambers. It was held in
Roy Ts. Btaudry, 6 L. C. Jur. 8B,'th|it the witneu musttave notice from the
beginnmg. further, in tho present case, the rale was not served perspually
without any oiplanation of the^eafon of there being no personal servi^STand
thw 18 plainly in contravention of C. C. P. 781, which requires it.

J. 4. P^Tdn., for applicant.
„

'

Bulo-di«,haiged.^

- ?.- ,~ . : ..

^s»^
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COURT OP REVIEW, 1874. <

MO.VTREAL, 30th JUNE, 1874.

^omm Johnson, J., Tobranob, J., Beaodht, J.

No. 731.

O'lJalloranja. Kennedy.

^

'•*,•

, ]ing the pl.i.tm'. ...ion rtth i^ * '
2"k<f Ap,J, 1874, <ltami„

LftrNtnZ.i'ruo'ftr'"' °" ^^ "-"»""« -""f •"
V The ei50 claimed formed the first insUlment payable under . A^^A „p iapd bythe de^ was made payable on the ist of^N^ mW 1873^^^

t^^^^pro.d.ng that interest at 7 per cent should bepayableT^^^^^^^ne money was payable at the defendant's domicile at Qranby.
'

Th.8 letter was written, on defendant's behalf, by Mr. AmyraultN P „ni
plai„t.ff replied to it by letter dated 5th Novei.ber, 1873 'addled to MrAmyrault, intimating that the amount really due to him on 1^1! i

^c aito of «59.50 for interest, not. really payable under the dVed, and not S^
would V '^^'"f"'^°")'

-^ *•»«» on defendant remitting i by e^^^would give him a receipt, addine these wonls • »Tk.^
e " "/ express tie

,

* bea receipt:' i
-^ ^ ^ " ^^^ "'^'''"' "3<^'^* '^<^ipt will

Mr. Amyrauk some days after the receipt of nlaintira Wi., u a j -,
defendant, andihe, on t^ 18th of November, mtd^eJd ^ '

J^tto thlexpress agent at Qrunhy/and obtained his receipt.
* *'

'^'

The package containing the money was addres^d to the plaintiff «t <«„«>»«.^rg, (be -"y living .t the village of C7o.a„..7/e), and 'Jr^^^^
.jr«« "g*"' at Sweetsbuigon the 18th of November 1873

^

v#^Oj.the 20tb of N6vember,18T3, the Sweetsbuig ex^re^.gent called with th
^

package^t the plaintiffa itsidence in Cowansvill^buf t^EtS k

burg and ^t the money; having in the meantime caused his ilfl T^^
served on the defendant at G^ranby on the 20th of said m^Lt of Nrv^bel^

^
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1, 'i'

»ot bouDd to do ») notiJed pLintiff, „ .b^^y e.ri.i,«d, „f bi. JJZ^W « Mch domidl.
; tl,.t phintur, i„,to.j „f Uuio, ..d deild L^.

« def«>d«.f. d.„i.iH Rifled di,„d.»t U.rJS Mr ImS * »Z°J

W .ad .h.. b. «„gh. «,.„ u,J. p.idtaU. ri„tMTrfrn,lr:rdthe 'costs of the suit; ^|^* oi me month, and

and %a defendant notified the plaintiff that U^Z^JllX^:"::^':

acted for hi., and commuXt^ ii ^ j
.' OnthTlTt Vh ^hT?''

"'^^
'

'

.iveredtheW50totheexpressagent.and:..hrti \tde^^^^^^^^^^^ . ^

undernoobhgationtodothis. All he had to do u^delthe laV^^^toTtlv !* '
home until h.8 credhor, who hadbeen notified that the money wLL^T ucome and get it, and no interest was dne if noUce hadZn^ ^' ""'•*

case here, unless there was a default on the nart orthtl ^. ^'"T ""' '^'

fore under no oWigaUon to take the Lnl/L htt;^^^^^^
Express office, it was a gratuitotis mandaJl.!^ ' ** '" "&*"*' *•»»

plaintiff. Th debt^wafCable arGr^^^^^^^^
«""*'"« at the risk of the

action or otherwise beforerd^aa'rpL^'irtoT:
ner indicated by the plaintiff for his own accommoia io^ Tl^f

*"
*^k' ""T

action was brought, there was nothing duaTZ defendant fT' "^f"
'^'

is right, and should be confirmed. ^ T"''*'"^"'"''"'*' ""^^Judgment

Judgment of Circuit Court confirmed.
^. J. 2;oA«-/!y, for plaintiff. y

^c<A«ne <fe JJefAune, for defendant.

'

- ,

I
'

#!'

i I

^1

'
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SUPERIOR COURT, 1874.

MOI*TREAL,3l8T MARCH, 1874.

Coram RebthIilot, J.

No.4!d98.

Bcnoit et al. ys. Benoit et al.

i

HBLD :-Tl,.l an«uthorl«tlon tothecanitorto««,brtIti.tloti tONtl real property »ffooted bytherabstltn.
on. un«oomp„^edby»dmllar.fltM'»tlonto.totor«IAoctOBnch.oftho .ntatltaU..^.^

livingbnMncapableol acting, is inauMclont.
wi.u«.»M»re

This was an action by the institutes to oompela curator to a substitution to
execute a deed of sale ofcertoin real property, which it was alleged he had been
judicially authorized to sell, and to compel the purchaser of such property to
accept of such deed and pay the necessary purchase money.
The defendants severed in their defence, and pleaded to the effect, that the

authorisation to sell obtained by the curator was insufficient, inasmuch as a
number of the substitutes were, living and incapable of acting, anS no similar
authorisation had been granted to a tutor ad hoc to such substitutes.
The Court sustained these pleas and dismissed the action, assignine the fol-

lowing reasons :

—

'

" La Coirr * * * consid^rant que. Tautorisation de vendre I'immeiible dont
il est question en cette cause et ddp^ndant de la succession de feu Fra^
Renoit et soumis k des dispositions testamentaires, selon son testament solenS*
dn 11 Mars 1863, re^u devant Mr. Belle et son confrere, notaires, n'atft^ ainsi
obtenu, le vingt trois Aout, mil huit cent soixante et on«e, que sur la requSte du
d^fendeur Franjois Benpit, en sa qualit<5 de Curatour A la substitution cttSd
par le dit testament, sanstavoirAS en oiitre, aux termes de I'artiole neuf cent
quarante cinq du Code civil au nom d^un^^uteuAaJ hoc pour representor i<b
appel^s k recevoiren vertudo la.dite substitution (^s an temps de la dite au-
tonsation maisincapables) etqu'en ce, ily a eu ins,te««H» d'autorisation pour
faire proc^derl^galementi la rente de I'immeuble ci-deasus mentionn^ affects
par lad,te«ib8UtutK)n, etque par Consequent les demandeurs ne peuvent forceren justice

1^ d^fendeurs k accepter le titre de vente qui leur est offert. lequel
serait msuffisant pour transferer tons les droits de propriety du dit immeuble
tantalajomssanceqn'aufonds:—

"

M^!r^^?>''ii*t'"*^"^-^"' l^ffisancedelVmtorisationde vendre

1 ?f
"^'' ^™°«"" Benoit lui-i^fme, et de la part qu'il a eu aux

precedes qui Font precede:— ^ •«!»«
LaCourpour ces-raisonsdeboutolWion des demandeuiB, maU sans fraia

'^'ZtlV'^'^''^^""Jf^^^^ prooides quion;

^^"irr^ la v^tedu cinqDecembre mU huit cent soixJnte et
ODzqr^ont les demandeurs.pr^^ndent poursuivre I'ex^ution."

j^ ,
^ Action dismissed.

^Belanger.Ikmoyersi&Ouiinet, for the jAaintiBB.
£.A. Jetti and Jetti & BSique, for the defendants.

(8-B.)
. «
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Latham vs. Martin. ''

tur d«. not obtiOn Mgmen "fri™ ^^„ .^ '"! "!** »'=»'"«««"<"'. "» »« the pl.l„.

•otion onlyta Irregnlar. ^ '"edefcndant beoondemned to paycoMaa, In m unconte.t«l

hSeforbvT ri-l'
""*^"°^«4 l««tension. The' contestation, socalHtherefore, by the plaintiff, » right so far as it Roe^ aiid the defendant b/ S

p^aforcestheplaintiff either to file a general Iw^^hich J L"
to'lelthe p^ unanswered in which case a general anlwer ^ould be deeL dW ,aw to

IZl'T't^f'jJ'i^?^'' '^! contestation^^Xl, andevidence'lllad
gh^bav» to^beaf-tiwse-t

plaintiff here was not bound to be satisfied with

^were unfoundiaTyet"^^

admission upon which he

I L'lk
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ad to proceed to judgment, hIdoo ho had neither the oonfeasion noAho mono>
irid even the admission ofthe debt was acoon/panied by a condition asL^pts which
ras inadmissible, inosmuoh as it was only by the plea that the kdmission was
;ivcD, which would have entitled the plaintiff to judgment for oosfa of the action
Iflcr plea fyied. The judgment is therefore wrong in prinoip/e, and in this

ticular is reformed
; though the Conl-t in no way rctraota itB practice of not

interfering in a matter of costs only where they are in the difloretion of the
Judge below. There is, however, a ro«l difference between distorbing the exer-
cise of a lawfiil diaoretion; and laying down the rule ^at We will in no case
rectify a violation of principle. The defendant was clearly mong in not foUow-
ing the direction indicated by Ajrt. 97 of the Code of Prooflduro; for if he had
fyled a confession, and it was not aobepted, the costs would have fkllen on his
adversary. By his contesting the o^> here, the defeQdant vast pay the costs of
review, a| well as those below. / V -4X--X ' "- -^-

The following were the reasons Assigned lb the written /udgment in Review

:

"The Court * * * Considering that there is eiror in the ajdd judgment, to wit
in so fi^r as it condemns the plaintiff to pay;the costs ofoontestktion, doth, revising
said judgment, reverse the samei in that particular o^ly, aM proceeding to
(render the judgment that ought to have been rendered in the prei^ises, consider-
tpg that the defendant did not conform to the Article 97 of the Cqde'of Civil
Procedure by filing a oonfessioi/ ofjudgment, which if <iot accept^S the ploin-
tiff woqld have thrown the costk upon him ; and considering that by hik plea ad-
mitting the debt

'

the defendant prayed that he miiht not be condemned to
pay costs except as in an uncintested action, and that the Plaintiff had aVight
to contest thai part of the said plea, inasmuch as k was only after plea §led
that he cpnld ascertain the defendant's pretensions, d/th condemn the said defenS^
ant to pay the said costs of contestation in the said; Circuit Court, with costs of
this Court of Revision against said defendant in faWof said plaintiff dlstraiU
to Messrs. A. & W. Robertson, his attorneys. /

\ Jud^aent of C. C. rcTersed.
A. & W. Robertson, for plaintiff,

Lacoste tfc Drumtnond, for. defendant.

(s.B.) .:

COURT OP REVIEW, 1874.

' MONTREAL, 30th >fAY, 1874.

Coram MoNDELEt J., Bebthbl^t, J., Torrance, J.

* No. 8031

In the matter oiCrantonA. Starke iSe GJorge Shaw, Insolvents, PetitionerT

/! . for dischai^e.
HELD :-Th.t tbe giving of notice, reqnirsd by nction Ip^rf " The InsolTent Act of 1868." does not to.

cinde the necenity of noUceto eacb IndlTldnik' creditor required by section 117,

This was a review of a judgment rendered by the Superior Court at Moo-
t>eal(MAOKAY,J.)onthe3l8tMaroh,1874,rejectiDffa peMMnr. Yj tlifl in-
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'V

vidu.1 creditor „ roqairr ho H^ f !
' 7T' ''''''' ^ -«»» •»««'-

JuriBt, pc 73.
i

'^ ^ "^"^ ^""•on.of tho Act—Vide 18 L. C.

opinioatoconfl,*.th«tjud^„t
'^''^^^"^'-^ complained of, ..d am of

ToBiUNai,^J., felt that something WM to be said on K„»i. -aeome to the co^bl^on just stated bV BTthoIoT T v.
''^''' ""* ^"^ "<>»

tation. In agr^^i^ the •majX h
^^^^^^^^^^ '^^ '^^^ <>' »>--

which brd-obtained^ito a nurber'^^^^^^^^^ ' "" '"^^"'"'S a practice

The following was thej^ont in review :--
The Court * * * Conside^ ».«* *k x- •

«q.uiredbylaw,namely thlS^i^'ir''^^^^ """''^"'^ *'>« °«tices

the notices to their oredCTeftrrSt^^r^t ,f'/.'''**"' ''"'"g '""'^•J

1869, doth reverse and ^^detf^in/^^^ ^^ "^'''' ^''«»''«"' Act of

Canada, of date the tltX^l;rf^7^ ^"^""'" ^''"'*«'^ ^^^^C'

«event,-four. and prooZstZdl^:):}^ ^^""^ '^'"'^-'^ -<*

rendered in this cause: and consSerinl JV,"'^8»«°^^«Sht to have beer •

al, the requirements pr^e^aTjvfnri?^^^^^^ "^-'Tod

.
-
them of their discharge as such irsJlvente If/ .

obtamlhagranting to

^
creditors of the said Uone. rve'ppe:;:^^^^^^^^^^^
g««fi*ing of their petition for a dischari Th« P ^ ? """^ againslhkc

said petition, and doth hereby gitfdXi^^^^^^^ S-nt the

A. Starke and Geor^^e Shaw a„72! ^.""'f ^
*•»« """^ insolvents, Cranson

and liabilitieslxistiS; at anC^^^ ''!'"^ "" '''-debts

^Vtheseventh day oFNovembe^rrus^dtthttul^rranT^^^^^
''

^ and n aecor^anee with th, te.ms and .^iJ:::t^^t!:Z

His^ lonor Mr. Justice Mondelet dissenting." '

,

Judgment of Superior Court reversed.

A.d; Wj. mertson, for petitioners.

StracJJin Be^ne, Q, C., counsel

>

same Wl. .t ^p. 303, ^. ^^ of^opeTFratrT '" *^' """* '""'« " "P^'*"** '»c»^iHope AFranck, also referred to by ltf»«lf,y j ,„
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^ SUPERIOR COURT, 1874.

,
MONTREAL, 30th JDNE, 1874. '- '^'^-^-"^

.«

Coram ToBRANCB, J.
||

No. 039. -=^-^ 1 a

•

If"*
Ilargrave vs. Cloutton et al.

'

HILD :—That tho jnofrnctn»ry of (ham of itoisk In the Bank of Montreal li entitled to the dKidenda and
pronu on all new ihan* of itock nibaoribed for, andn the prlTllege gnuited bj tha Bank to
tho bolder of the oiiglnal tbarea to lo tubiHiba.

The facts of this case and tho pretensions of the parties are to be found in the

following written admissions :

—

.

<< It is admitted by tho parties, plaintiff and defendants io this canse.

Firtt.'—Thot in and by the oontraot of marriage duly made and executed on
the 2nd of June, 1859, at Edinburgh in Scotland, between the late James ifar-

grave mentioned in the declaration, and the defendant Margaret Alcoolt, tho

said James Hargravo did assign and transfer bne hundred shares of stock of the

Bank of Montreal, being five thousand pounds of said stock, then the property

of said James Hargravo, to William Mootovish, Dugald Maotavish and the de-

fendant James Stuart Clouston, and the survivors or survivor of them, in trust,

first, for the pnymentof the free' annual dividends, inttecat and profits of the said

stock to the said James Hargrove during the joint Iwes of himself And snid

Margaret Alcook, and secondly, for tl^ like poyftient of the aforesaid free annual

dividend.*", interest and profits tp the snid Margaret Alc'ock in case of her surviv-

ing tho said Jomcs Ilargrave, an^ that during all the days of her natural life as

a provision or annuity to her, and that in caao tho said Margaret Alcock should

survive the said James Ilargrave, then the said trustees should at her death
assign and transfer the said trust funds and estate to such person or persons and
for such purposes and under such conditions as the said James Hargrove had
directed alia' appointed or should direct and appoint by any will or codicil then

executed or-thcreaftcr to be executed by him.

Second.—ThalL the marriage between the said James Hargrave and Margaret
Alcock was duly solemnized at Edinburgh aforesaid on the 3rd of June, 1859.

27tir</.^That in virtue of the said marriage controct the said one hundred
shares of Bank of Montreal stock were thereafter duly transferred to ond vested

in the said William Maotavish, Dugald Maotavish, and tho defendant James
Stuart Clouston. That William Maotavish and Dugald Maotavish are dead, and
that the defendant, James Stuart Clouston, is the sole surviving trustee undtjJr

said marriage contract and continues to act as such, and that the said one hun-

dredshares of Bank of Montreal stock now stand in the books of the Bank in

the name of the said James Stuart Clouston as such trustee.

Fourth.—'Xh&t on orabout the 21n of October, 1864, the said James Hargrave
died, having on the 3l8t of January, 1856, at Edinburgh aforesaid, made, signed,

sealed and published his last will and testament before witnesses in conformity

with the laws of Scotland aforesaid, and did thereby (after sundry bequests) ^
direct, with regard to the residue and remainder of bis estate, real and personal,

. .*,.:
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thtt the Mme be diyided into fire equ.I part, or, .hart., of whi6h the «Ud J.me. „H.,grave theijby willed and appointed that two fifth part, or .harahodd
'^^

belong toand be held in truat for the .aid pUintiff.hi. «,n' to be ^yZtSl ^""'"-"•
on h« attaining m^oritj or at the first torn, of Martlnnuu, or WhiUuntid"

That the plaintiff attained the age of majority in the yea^ I860

th^T^r^M * r ^l?**
"^•^"""'^' ^^^2. at a meeting of thedireotom of

ara hen authorized be and is hereby allotted to the shareholders registered nZhe stopk books of the Pank at the dose of business on the 15th day ofjlr;then mstant, in the proportion of one new share for eacK three shares of the

11 Zt. .','"' ''"f""
of twenty.five pereent.. such premium together

r„f r\
»"•"'"* *" ^ ^'^'^^' "' '^' *•»« «^ «»«»^ shareholder's Lep-

tanceofhis allotment of now stock.

That the printed paper herewith fyled. inarkod plaintirs exhibit " A," is a'true oopy of said resolution and of a (Circular rolatin^f to the same whiorwason tie said IGth of January, 1872, issued to the sharetlders therein
^

11 n . . r.f'
^'""^ ""^ ^''"'*'^'' «^'"««'g"«<» i« '™»» by the late

cnSd ^T '
K J"" 'V'"' ^y "" ^*^^«"^""* •'"-«» S. Cloustop, beeame

entitled to subseribe for and receive and bo allotted thirty-three shaTe^ of said
^

s.n^ Stock said Bank of Montreal upon payment of the par value there ftogether with the premium of twenty-five per cent ^
rf"'^'"?*'J»

" *•'' ^^'^ '^ ^'"''^'' 18^2, at ia meeting of the directors

0^
the 3a„k ofMont^al, held at Montreal, it was resolved t£t. in ace SiwUh the recommendation of the special general meeTitag of the shareholders of ,

he^said bank held onthetwenty-seventhof November tL instant, the ^^^ '

!h!L u'" "" r'"^'' then authorized be and is hereby allotted to the

nth^f T/r'^/n^^r'^^*"''^^^^
11 ! ,

"^f u"^"^^' '^'V'''' •" '^' P'«P«'t'«"' of o»« -ew share foreach two shares of the' said eapitai stock, at a premium of twenty per ceJ.?Vt the pnnted paper herewith fyled, marked « Plaintirs Exhibit B,"^ a truec% of said last mentioned resolution and of a circular relating to the same

y^Moreir.
'*^°'^^°'"''-' '^''''^-^^ totl'e shareholder! ofsLSS

jSe.«.^A^That at the time when the said new stock of the Bank of Montrealwas offered to be allotted as aforesaid, the same was and stUl is worth a premium
largely m excess of the said premium of twenty-five p^r cent, and twenty per

Zw '''*' ' P""'"™ '""^ *"•" ^"'»'*'«** P^' «««• o^wo hundred doUon pev

tl.-^i^^'^^^^;'.*''*'"''**''^*"^""**''^"*^^^^^^ to be entitled,under
the conditions ofher said marriage (u>nt.nH?\»ith tho nnidJatoJameiKllHiBiave, to

^

<i I
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•• ""Vr^" tho «aid now inuos am I ollotmouts of capital stook of the RadIc of Montroal oMd all
Clouton tt *i. the profits and benefli - oriiiiDg therefrom, and to Bubsoribo for and holj thuUiue

in her own name oi.l as of her own obsoluto property, and hun onusod t^said
_ thirty-throe ehares and Bixty-aix shares to bo bubsoribod for and alletted w^ the

view of rotnining the sauio us hor own abK)lute property, and has fumishel tho
funds necessary for such subscription, and the said ninety-nine shares now
stand and aro registered in the h^ki of tho said Bank of Montreal in the name
ofthe said defendant James StuartjClouston, as such trustee, who holdaand retains
the same for the beneBt of the said Margaret Aloook, and has since hitherto paid
her tho annual profits arising therefVom.

'

''' That tho annual dividends and revenue arising from the onoTiandred^rcB
of stook in the Bank of Montroal mentioned in tho said mftiriago contract have

K been regularly paid to tho said Margaret Alopck since the death of tho said
James llarglravo. . \ _,.

Ninth.—Thut the plaintiff o^proprietor of two-fiftbt oMb^TSiduo 'orthe
estate of the said James Hargrave claims to bo and to have been efttitlod to sub-
acribe for and hold as his own property two-fifths of tho said ninetySii shares,
namely thirty-nine and thn^fifths shares of snoh issues of now stock, a^d was

/at tho times mentioned in tho deolaratioii ready and desirous to subscribe for

and obtain his proportion of the same and to pay tho par value thereof*, together
with tho stipulated premiums aa above mentioned, and duly notified the defen-
dants of his said claim, and desired, and offered to pfiy safid value and premiums,

^^ and has since tho^iid subscription of said now stook tendered and offered the
T

:,
defondanU and eaph of them an amount suflSflient t<r repay and refund tho

/ amount so oxpondcd by tho said Margaret Aloook in takfiig up tho said now stook

y

all which offers hove |)con refused by dofcndauts on the olleged ground that under

/ tho terms of tho said marriage contract the suid Mai'^aret Alcock was entitled to

I'-

subscribe for said, now stook and to receive all the advantage to bo obtained by
such subscription, and to hold said new stock as hor absolute property.

Tenth.—That the question submitted for adjudication by the parties, plaintiff

and dcfcndants.horein, is as to the right to subscribe for and retain said new stock
of the Bank of Montreal, and whether such right belongs to tho said Margaret
Alcock, in virtue of her said marriage contract, or to tho proprietors of° the
residue of the estate of the said James Haigrave under Ik will or to tho surviving
trustee James Clouston," '

Per Curum :—The parties haveadmitted the facts of this case, and the Court
has to give its interpretation to a marriage contract wWch gave to the female de-

\, fendaut, 3Ir8. Hargrave, the free annual dividends, interest and jrpfits of 100

—

shares of the stook of the Bank of Montreal: Is J^new llsuo of stook claimed
by plaintiff an increment of the 100 shS-es, Or is it something in which Mrs.
Hargrave has no interest ? If we look at the terms of tho contract she is entitled

to the free animal diivideuds, interest and profiu of the 100 shares ; she is entitled
to the annual proats of all that is produced by the 100 shares ; and it is impossible
to deny that the new stock in question is tho produce of the 100 shorts, and
therefore the Court holds that Mrs. Hargrave gets the benefit of this now stock
during her lifetime, and the demand of the plaintiff that James Clouat
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Irtlitefc, bo ordorod to tramrer the new atook to him ia ioadmiaaiblo. The Court
nppIicB to thin 0180 the dictum of C. J. Bigelow, 12 Alien, II, 361 (Mw.)
"It Mwma to us that the prooeoda of tbo aalo of tho right to tuice new aharcn in
" the corporation are to be regarded a« an extraordinary bonua or addition to tho

"
Btoolt, which waa deviaed in truat for the boncHt of the widow of tbo toaUtor,

" for her life or widowhood, with remainder over to hia nephew; and that thia
"ineromcntmuat be treated aa capital, and kdded to the principal fund, tho

"
income of which is to bo paid to the widow m dirMtod 6j thfl will. The right

" or privilege to Ulce new aharea in a corporation upon an incroaae of the capiUl
•' atock within the linrita fixed by the charter ia a benefit or interest which
" attachea to atook, no^ ai profit or incopie derived IVom the prosecution of the
" corporate buBinoea, but 08 inhorentin tho aharea in their very creation,"—Qrav
vs. Portland, BanlcB* Mttaa. 3G4. -

The following ia the judgment of the Court :—
" Considering that, under tho terma of the contract of marriage, of date the 2od

of Juno, 1869, between the late Jamos Ilargrave ond Margaret Aloook, the said
Jamea Ilargrave did asaign and transfer one hundred shares of atook of the Bank
of Montreal to William Maotavish, Dugald M'aotavish and the defendant, James
Stuart Clouston, and the survivors or survivor of them, in trust, first for tho pay.
mont of tho free annual dividends, intore8t:aud profits of tho said stock to tho
said James Ilaigrave during the joint lives of himself and said Maigarct Aloock,
and secondly for the like payment of tho iforcHaifl free annual dividends, interest
and profits to tho said Margaret Aloock, in case of her surviving tho Mid James
ilargrave, and that during all the days of her natural life as a provision or annuity

Considering that tho demand of plaintiflf is that he bo held and declared to be
entitled to have, own and possess as his own property thirty-nino and threo-fifth i
shares of tho new stock of the said Bank of Montreal

;

Considering that said new stock is rightfully held by the defendant Jamea
&. Uouston in trust for the payment of the free annual dividends, interest and
profits thereof to the defendant Margaret Aloock,'doth diamias aaid plaintiff's
action and demande, with oosti dUtraiU to Messrs. Kerr, LambeA Carter
attornoya for defendants." ^.

» v>«rier,

Mchie. Borlase & Roit, for plaintiff.
^°*'"° ^"'"•*'*'^:

Kerr, Lambe & Carter, for defendants.
(8. B.) •:•-

COURT OP REVIEW, 1874.
•

MOin'REAL, 30th JUNE, 1874.

^

Coram JoHNSON, J., Torbanoe, J., Beacdbt, J.
I No. 1459. ' ^
i SalvaBv^. I^reau, and Gendron, Oppi, and 8uw,irt, Assignee of Gendron.

l]<!tr., and Tachi, sheriff, mi« en caiue. -
HkiD :-Tl^t a payment by tfie8hor«. under. M^^^^ '

^ ^ .^ t^In«lTent Act of 1861)) i. good, .»d cnnot be qnortlooed Jt-equentlTV, th-a^
IThia w«. . ro^., »f .1.- r,ii-^.^^

|,,,| , \\^k Mill II I

• Hyacmthe, (Sioottb, J. ) on the 22d November, 1873*^
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" L« oour n|Tte tvnir entonda lo ayndio Stewart at la iwrif Tm1m$ a^
rcqufito da prd iar anx fin* da oontraindra la ahdrif A li/lirrar an ordra wj
par oa darniar .u tr^rier do la I'rovinco payablo A I'ordra de OwirRO K. Oan-
dron po4r la coliooation ftito an » fnveur par jugemont de diakributioli du 16

,
Anil, 1872, avoir axamin^ la prooddura ot la pravva >—

Considdrant qu'ii oiif oonnUnt que la* deniera pn$lav4)a par la aUrif ontM
ver«!a au baraau d^ trdaorier longtempa avant la miaa an faillita da Oandron
par la oaaaioo volontaira da paa biaoa :

Conaidirant qnaiQapdron a 6i6 oolloqutf par 09 Ju^ant aur oppoaition qu'il
avait fkit avant talla oaaaion poor la comma qiie rtfolamo le ayndio, at qua <m>

dernier n'aat pu interrenu dana I'inata'noe aur la aiitribution doa d«niera,
propartJe, affiohOa at homolognda, aprte la* pubUoaUona ordinairea et faitea depuia
la cosaion ot sa nomination oomme ayndio :—

-

\

Conaiddrant qu'il eat oonitatd que lo ahdrif, on obdtiant aux iMruotionn du
trdaorier at aux diapositiona de la loi< a, lo douce Juii^ mil bait cent aoixantc-
doaie, fait ramiae k Oendrou da I'of^lre an fiiveur da ^e dernier que lui avait
delivrd la trdaorier

:

,

Considdrant que 1| ayndio n'a fait auouoe ddmarob* auprda da trdaoricr ou
dtf Bhdrif, pour rdolamor oet ordro que longtempa apri^a la livraiaon faite A Qen-
dron :

—

-
\ , -

(y'onaiddrant que lo shdrlf en remettant et ddlivrant \ Gendion cet ordre du
trdfllorior'a agi do bonno foi^ on conformity ITla loi, ot ^Jwur oxdputor 1» devoir
qui lui (Stait ixapot6, ddolaro qu'il no pout fitre inquidUf aoua oea oiroonaUiMes
pour CO fait

;
ddboute le ayndio do sa requfite et proodduto oontrolui aveo ddpeaa

distrnils A MM. Papineau & Morison."

JoHNBON, J:_On the 30th of March, 1872, Gendi»o, an opposant in thi«
coBO, was collocated by the judgment of distribution fof $189.1 1. ThU judg-
ment of distribution was published in the usual Blanner{ in the ProthonoUry's
office, and open to all who had a right to contest, it. Nobody, however, did
crtntost it, and it was duly homologotod on the 16th of Afril, and Gendron, on the
12tb of June, was handed a cheque for his money in the usiul form, signed by
the Treasurer of tho Province, and payablo to Goi^ronV order. NearlV
y*ar afterwards, on the 22nd of April, 1873, Mr. Stotart presented himself to'

the Court, and by his ^wfition Wked thattlje Sheriff might be ord^fed to deliver
this cheque to "him, Wtaviug ken appoint^ assignee' to Oendrdn's -insolvent
estate op the 9th of April, 1872.- The ^hefiff miido answer, itpong otbfer
things, that ho had paid Gendron nearly a year b^re by order of the Court
and that the petitioners might have <!ontisted the judgment of distribi^^ion, but

' had neglected to do so: two proposiliona that ap)>oar quite conclusivoXagainst
tho prayer of the petition, and on £ho ;Qorita it waa disniisaed'.. Mr.
Stewart could not aval) himself ofi his owi^ ^i^gleot ib not contesting' the
judgment o(;^istributionwhiolfr«mained,open:tor oontestation up to the leV&of
April, behaving been apWinted assignee on the 9th; nor oould he ask that th^
Sheriff should be held liabia f^obeyig^ thedjrder «f the C<iurt, while he himself'
omitted to object, or to ijolify the-Sheriff in an^ mfnner.

" AU dfih^ of i^jkll
\

y«nt pptiM miy hybrtunt^'CTe^cogmganoe of the eatato ef theu wkfa^ "^m^

y *'A^'

4-

I'-
'ii'*,\:y< -'-'''-' jgm
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COURT OF HKVII5W, 1874. 8P8

^uldTl r""!'^? r'"""*'
*'•• ""*''""»^ "' »»>• ^•"«'». ^l-" «•!• Court

1

Dorion, Jhrhn, AOfoffrion, for Stow.rt.
Laeofit A Drummond, fbr T*oh<.

Judgih«nt of 8. O.oonflrmed.

COURT Of REVIJfiW, 1874.

^ »*«NTRBAt, 30TU MAV, 1^74.

Coram BiaxuKLOT, Jr., Maokat, J., Tobbanoi, J,

iNo, 181.

Macdonald ot al. vK Primont^t ux., and Lague et ul., Opposant..

rt. c«„>on«„lly b. I^„«l ,„j .,g„^, „y „„ ,v.,tUo..oUr, of th. a«,»rlor Court.

IbcrvTleX.r'"';?^"^^'"'"*
"''''''

'^"P«'*«' Court for the di.triot of

thc^!^.^r T";. -^
T'^'''^

*"• the23rdof January. 1874, maintaining

JaSrrr/"^T"°"r'P'''"l^^* •"""^™ cent oinquanto-un de cauao d«Ja Cour de Circuit do co d.rtriot d'Iborville, a 6i6 ainsi <5u.and, par le protonotaire

tlluiy"'^\'''-''''''T^^ "^ "**«''^" queraut;eVcfdWcutio„

cuTIt T""!? ^^^
*""* >"'"'''»t«-°'»1 de- causes de la dite Cour de Cir-

SrCrture;-""'"7'''
»>- ^-"^ P- Ic protonotaire de la dite

^m«ertt"dTt''"i
'"/'*, n^r'""' "'"^^"'^ ""«""« >"'J'«««° »' ""^o"*^ ?<>«'

laaulr, ,
' H.*-"!' auraient dfl dmaner de la Cour de Circuit parlaqu^lle ks jugements mentionnds dansles dits Brefs avaicnt dtd rendu, et pro-

la n?t"„f.''^^rVr^''"
"'"' ^™''" ^« ^'" ^""•<'« ^'"^•' "c »ont paa de

fu^tl^t^^^:;::;^
^-..doiven.rLaner de ,a Cour qui aprononC le

SJ! n^T'f ^'"''^^^'^^ *«>- ct-cune des diL oau«»;^

de^U^Xr *"*
*^T«-*»' ^"^""^ •'"dits alia. Brefb do /wi /'aca.

leaterre. du dtffendeur. et ait command^ au sWrif de saisir lea iaimeubles du

-

1"
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^ ,|^. -«J^»Wi"_ J»fW»

»vpgnmn cAjjttT. 1874.

..v'.:«

^
*'

. ^»>«^rtn Ttrt* da dit prauibr Hr«r,> dlii pm,i«r Brof tftant <lnflM <1« U

n u ""' ''"' *"** "'"**" '" Ja-^mtntdatM (e* Mum j ia<Ji<,ud«N -
l«*ld^r«nt quo 06 „,..j,^n d«pp„.Jtion ii,„,«^ p,, ,^^ oppo^ott, .•.'ppH.rt,.^ d.t« dmm uiu» ij«ft d« ^ri Fufi,^, r^i, «» ^«.i, „» y^, Jj;„„

f J: !lfcuf# ^dlte crtntaititloo lont enldhiit ^|u'en fnU pmduit« p«ri»dmnn..
.I«UM A le„o««ro d.. U di.« opp.«Uioo .L oppo„„l-, «» .„ o«w<qu«w,., |«, dU,
Hwftdt.,<^„t,oii«/„„ AVmK,r.„,J.\7'«rru. wfit d<<obr^.. IIMk«h, tmVgu
ioM et iiula .t non mnu., do niflino q\« touN prooOd^t. f«iu mu iwui. ct U
tour ddolnro d« plu« U wWo f«lt« do l'llnioublodoropp,mnto,en tortudu dit
»ha$ Href do f\ert Facia, tU Ttrri» Afni^^H,\\im otu««. «ou# nuni<<ro oonioln-
quant* un, null*, illdgalo etnon avonuo, otVniiin lovdo on «*t aooord.)« A In ditc
opponnnto, l« toutaw d«iponi doot diatractiodkoat aooorddo i E. Z. Paradia a»o-
cat doa ditit op|KMiniita."

' '

nERTi.Ei,„T, J :_Tlio Court i. ofopinion tKAt thfl Jad^mont complained of
in thi» onao ia in all nmpeota oorroot, for tho rOtaaoiia aUto.! thcroin.and it ia^,
tht-reforo, conflrnml with oonta. • . \

, ^ „,
Judnin«mt of STipftrjor Court oonflrmcd.

<t\ rt- IF. Jtobtrtton, for plaiiitiffa.

A' Z. Pnradit, for nppoaanta.

(S.B.)

'A

if-

r.

.. »

"^.

SUPEHIOIl COUajJ, 1H74.

• MONTREAL, aOtlnSfxR, 1874.

.

—' ' Coram Joiinbdn, i.

. '
,

No. MO. \

Ford ot al. va. Av^tr etlal.

nru.:-|. Th«t in . i-mmal »rtl.m itmlnM orei»l d.fL>*nti (ho, m.j L.'.n lorill, w«a 1„ the
<ll«trlrl within which one of them han Iwen whetl iwntiinally.

"j a
.
Tli»t • |»|Mr wrltlnic pnnwrtlni, to b« * |>r.>inl|«>r7 Qot« which ! proved to h«Tt bMii fnui-

^|A,,..Uult.r.tly ^written ov.r the iritmMnn< of th« Awker, whirh h^ boon written oli * plaeo „f

^W ,

'•»!"' •• '"'llcttonrm.r.ljr of tho purty'i laUnM, cannot be reuuTorvd on.

J011N8ON, J:—There nro eleven caaes, of which thia ia the firat

which wore hoard b«foro mo in tho oarlj jM|r|^ of thia month at
werita, pnd aa they all originated in a aoriora' dcalinga of preo„
oharBotor, tlie partica conaented to lot the evidence in one be ooii]»w„ *„ „.«„!
nil.; -The inacriptidn alao made the enquSto abplieable both to the declinatory
oxceptfe^.j.Mcd in each of the catea and tJfho plea which waa fyled to tho
merit* \,\

First-

peraona

to the jur'

Bummona

that the d'

judgment now to bo renderod|Will apply to all tho eleven oaaoa.

ih>i|pttory exception. t|j i^llegod makers of the notoa are

ita of ^pUettfl a|d pf Terrebonne, and they except
°"'*" 22** 8'"*T'^ ™'« w«^h reapeot to service of

Art. 34(^pij% P|| aqd the law in panonal actions ia

be sorvec^lst, bef|^ thL court of hia domicile ; 2nd,
before the court of th\plaoe where the demand iaee rv*d upon him personally ; or

-r

^
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.*!?

»ppli<l!ic ^'^^

btidd en

(Jttman-

!«)• ilitii

trnSgu.

. et la

idudit

«nt oin-

la dito 4
if, «T0- A
nfld of

^

JitJir^

3d, bcfbw th« waH of tha ptaM mUf* (ha HgM of a<H|,« origlBntad n«ra ab
two dofandania in aaoh of ih^* oaa«a. flrat, . tian namad ^ftiide./«„d «,«,„,!
(ba nakar of lh« nota In aa«h oaaa. Rhoada- aakea deftul|; th, otli^r dHeo'
dant. -y that thaj ara onlj liabla lo U aiiad bafor. tha eourt of Ihatr donldla '*
Tha dMlaratioM allaffa tha notaa to hara bean »..d<i «u| «f tha juriadlction of

*
thia oottrt, in Iha aavaral plaooa whara (ha dar^ndanta reaidad, and jal thoy ara •

drafffad haro, not befbra tha ooart of thair domioila, nor bafiira that of U>a tAk^ •

whara t|^^^ijg«f*«tJoD originated
; naithar hava thaj baan. aar^ad paraoiiallr ia

llill?in'^9^""
"'"" '"* "'•'•' '^''''•'"''•''»- in »•>« ••"'" •«it (aa i. tha •

*"*3ir^#'^'*^'''*"« '" •"*•""** Juriadio'ti.wa. tha law aiakaa an aieaption
*« ^m^^ ruM laid <lown in Art. 84, and aaya Ihay may all b« bropght

lurt of tha ^riadictlon wh«ro ono of thi-m hia (>afln funinionad in
iformity with thoao ruica; and hop Khoadoa haa bacn aarrod in M..ntr«al and
* bafofj tha oourt of hia alkiKod dmniotlo

; therafora tha othar'Bafon.l.nu oaa
•lao bdTjfOUKht hora. Dut tha daelinatory aioo)>tijio r.iMa the queatio6a of
of ftot that ithoadoa r«ally had Do doroiailo horo, and that hia noma ia only put
fbrward aa • protonoo to bring the other dufundanU into the diatriot, and dopriro
ythom of thair right. The dofondanta

' alao contend by their axceptlon'thalr th«
i. tight of action did not oriKinnte hero. - Upon the flrat of thcaa two poiota tH^

Court would be, o« furiifl thu doolarotion onn furniMh infornrtition, againat^tlji-
dofendanta; for Rhoadca' domicile ia nllegcd to be in Montreal, and
therefore we (jiuat a^ccrtnin the fact fVon, (he #vtdcn6e. Upon th<J Mcnnd'point
th*e cun be no difficulty whatever, since the deolnrntion Itwif aettlo« it at once .
agdinat tho plaintiffH. The right of notion did not originate in (ho diatriot of
Mont««l, but in tho diatriot of Jolictte, and the plttintiffa thomaolvea nnv m.

"^

They Mllego that the note wna made at St. Lin, In tho district of Jolirtte, by the

'

defendant in favor of one N. B. 8n,i(h, who thai and there end..r.od and de-
ivorcd the some to J. 0. Hhoadea, who also then and there endorsed and de-

"

hvored tho aaine to tho plaintiffs. Although, therefore, in an action by an in- v
doraco ond holder ngain(.t the indorscr and tho mnlicr, where tho note liaa been
endorsed in Montreal, the right of oction of the plaintiff may be said to have
originated here, the plaintiffs thcmFelvea any fho, acquired it from Khoadea at
bt. Lm, in another dihtriot, and their right of aot?oii, w^iotover it may be, origi-
nated thera Wehavoonly, therefore, to seo by (ha ovidcnoo whether the fact

IH^t Rrondca name ia put forward fraudulently and that he is a mere aban; de-
Tondant raisod up for the purpoae of frustratii/g the defendant of hia/orwrn ia
true; beeauao If it is, I en(ert«n i^o doubt that^the declinatory plea must hold
fratu omnia corrumpit, and the injuatioe of bringing all these people here with
thei? witneases, at enormous expense, menjly by the device of getting a sham de-
fendant U> put hia name on (he note at tho eleventh hour would be grave and
undeniable. But there ia anothur point that the defondanta have overlooked
Rhoadca- was served hen perwnally. That ia a good service, wherever hia dom-
icile may have been, and whemer the right ofaCUon orij^nated. I mean it is a
good service /jrimo/aciV; not if this service is a ooUusive pretence' to de-
prive (he other defendants of their right t* their own /orum. But to appreciate
the facte which would establish such a oollTisinn and pr^tano.^ i* {. ^,,,

Vi.
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y. §UKERIOU -cburiT, 1874.

I et al.

,

,^
adjudge u|>on4h« plaintilTs right of gotum^against RhoadeB. This tbe Court i,

^ ^-r^eta. enabled .MoJ,y the proceeding ttotKa^Ca adopted bj the partiL bJ^ru!
^ Wgevided6e aponMK issues at onoe. -There areeleven notes, all of then payable 6'

??*'*"'?"^'**-^*'««"''«»t»d»t'^3l8tofJuly:thelate8tth.

J
that all the» notes-would have beoom. due from the 3rd tb the Sth^fFeb'

'^^^^^onseni in ^mh. cases

« to be common to all ihe others.
, Taking this strietly, all the not« woujd have

been over-due wh<m Rhoade. endorsed them to the plaintiffs, for the plaintiffswent to consult Messrs. Monk and Butler on the 6th of Feb., and Ford asvs
that Rhoades endorsed the note in Auger's dase a few days after that. NowAugersnoteu dated the 2nd of August, therefore it would have been overdue
when endorsed

;

but this is not so certain as regards the notes dated on the 5th
01 August, of.which there are three, nor even those of the 4th, of which there

' are two
;

for the expression of a few days is not precise, and the spirit of thU
4^_

\
/'°''.^»*"«'^idcntlythatt««te9timonyi„Auger'scaseifftoapplytotheothersmu-

\
tati, mutandu. BcaideB these notes were acquired before they were endorsed,

'

and there is a good deal to be said as to the time of putting the name on them
beingmerelya completion of the transfer alrpadjr made; and such has been held
to bo the law in some cases. Then it is said there is no right of action at all
against Rhoades, an endorser withoutVotest or notice; bat Rhoades has waived
this, by a written renunciation, and his signature is proved to it-which is con-

,

elusive as against him, and that is all we are concerned about upon the declina-
tory plea. All this and more that has been proved in these cases looks very

,

suspicious; but the Court hesitates to a^opt ail these suspicious circamstances
which affect the right of action itself and to apply them incidentally to a pre-

y,
,

hminary question of collusive service affecting the jurisdiction, When they can
1 r., ™ ""jed "« ^gfence to the action on its merits. Upon this declinatory plea

, t therefore, the Ceurt is of opinion that as there waaa personal service on Rhoades
I, in this district, that> sufficient in itselfto make the other defendants amenable

I
-" under Article 38, and the circumstances relied on to prove collusion are not

^ ,

sufficiently conclusive in all the cases to, make it safe to dismiss the' action on
tnat ground.

.

Upon the merits of^hese cases there is much less to ie said. Tiio defendants
plead that the whole ohhe note in each case is foiled, including the signature
There 18 obvious confusion and error in contendiiig, on, thepart of the plaintiffs,
that he defendants admit their signatures to be genuine, and only allege fraudm fitting up the notes. This is the precise language of plaintiffs counsel in
argument, and in a written factum with authorities lifterwards sent up. It is
very inaccurate, and in facj, is begging the question. The action says thM the
defendant in eaotk case majie his promissory note. The defendant says be never
made a promissory note at/all and never signed one. He signed his name to in-
dicate his address to a perton who swindled him, and who never asked or got his
note at all, but who went round appbinting peop^ agents to seU chums, and
took their names, sometimes written by themselves and sometimea by the gentle-

^

man who wanted to get so many agents to sell his wares. The defendant in each
case denies hia signature to thepromimry note sued on, and also the taking or

H
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conMntmg to the note at .11. and under the law ho .wear, he never .igned or 'oU » ^^

tT.Ir :^T ."".
*^* ""*• '* •"• ^''•" ^ conformable to the yery words of a.««/^u.

!,!;«' 1 "i
7"^'»«»'or Mme material part thereof, or hi. aign.tare

or Bomo other an the document i. forged." The defendant doe. not JL that
a^l the Mgn.tu«B of hi. name that can be produced are forgerie. ; but only that
the «gnat«« ofhi. uame o» a /^-mutory „o<. 0/ a ,i.m cfate anrf omount » a
forgery. He wpport. ,t by hi. oath. Thi. dertroy. the preemption of it.

that he ..gned «,meth.ng el«, to which «,mebody afterward., wiLut hi.^kiow-edge or any consideration whatever, gave the form of a note. More than thisthe .ame doctrine apphe. to any material part of the document a. to the .igna-tuM. The making^ the note itaelf being denied, under oath, the preemption
of It. forgery muat be rebutted bynhe plaintiff.. Nothing of thi. kind has
^aattempted. All that ha. been done i. to extract from the defendants that -^
!.LT' '' T?? ^*~ '''^'^' *'"»• P""*^ P*P«' ''Woh the churn seller

r«K!«rT
^ had conferred on him the lucrative appointment of agent for the ^ - ^^

ale of ohu^s which were, and are .till, to oome. The case of Dorwb v.. Thom-
son Id I,. C. J., p. 226, has been cited to prove that the defendant's signature r
on the large paper might be appliedto any undertaking whatever. Iti^impos-
siWe to extend that decision to such dimension.. The point there decided was

maker, tofi11 up blanks, cou|i not complain of |he amount filled in, as agaiist a
ubsequentJonaMholder.ButtheretheaerendantAa^«.cfor.erf^
the party has neither signed nor endorsed a note at all. In the one case therewasan implied authority to the friend to fill up «. he pleased. Here it might as well
b pretended that^the defendants' names could support promises to give deeds ofm their farms. Putting your name upon commercial paper may very well call

^

for caution as to the extent of blank paper in that particukr form tiiat you sign, •

but that rule-would furnish no authority for saying that every man who wriles
his name on a visiting card could be made liable for a million sterling, by sub-
equen.lypnntingtheformofanoteabovoit. The Court is of opinion therefore

lke31 "f'«"^th«i'- merits against till the defendants alleged to bomakers of the notes^ment will go against Rhoades as a matter of course ;-as endor^rhega/ranteed the authority of the note, and got value. ThoTther
points ruiscd^the defence it is not necessary to enter into

Action dismissed.

J. S. Archibald, for plaintiflFs.

^/eiti^ Biique, for defendant Auger,
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COUET OP QUEEN'S BENCH, 1874.

• iMONTREAL, 20tB JUNE, 1874.

Coram Tascubrkau, J.vRamsav, J., Sanbobn, J.. Lobanokr, AJ.

No. S.

PBEVOST ET Ar,

DROLET,

T\
Appellants

;

RUPOHDENT.

trJl'^'^R
°" r Ts'

^''*'" " ^"'^°'"'"* ""'*'"'*'* ^y *•>« Superior Court at Mon-treal (Bea«dry, J.,) on the Slst January, 1873. as folIowV:-

«examldT'n"^1^
"'"''" ''"tendu Ws parties par leurs avocats, sur le merite,

" Cont-1
^' P'^'^,*^"'^ «* P'««^« «*" ^lo'^i^ et sur le tout mftrement d^liWre

^^

J;«rant que Ics demandeurs poursuivint comme wp^^sentant feu Amable

" irr K 1

"^"'"'''"'"^"* ^' '« ««"»»« «9^0.06 qu'ik>Jl^guent leur 6tre due

^^

«>Tnme balance restant due par la ddfenderesse, sutvant acte reou devant L
.' ac'te rr? T'"^'

'' ^'"* ^•''"^'"^'*' ^^^»
'

Considerant que par ce dit

« In i o ' ^'^^'''*
"' '" *» '^"""'^ <*« «y»<J'« «t de sdquestre *et cesl

^^

sionnaire de Henri Larocque, vcndu H la ddfendercsse un fonds 4e commarce

. «lt7lr''' tf*^
»"" '° ^'^ ^«"" I'''«'«q»« et ce pour le grixlsomme de

.
^-'^•'I'S payable en quatre paiements de six mois en six nn?is, et flue dans

« A ^"u, T,
"*"*"' '"* '^''^ d<5fendere83e s'est reconnue endettde H la 8«$«St^Amable Prdvost et Cie., oompos^e du dit Amable Prevost et de Sinai Provost

en une somme de 81,002.02, qu'olle s'obligea ^e payer a la dite soei^td aussi

"
en quatre paiements

;

^^

" Considerant qu'il appert par les rdponses sous scrment du dit Sinai Prevost

^^

ct ies hvres de la dite socidtd que la dite defenderesse ne devait alors rien a la

^^

dite socit^te, mais qu'unc somme A peu pris dgale dtait due par le dit Henri

^^

J^arocquc, le mari de la dite defenderesse, et que la dite reeonnaissance est

^^

amsi nuUe et de nul effet
; Considdrant de plus que les sommes de deniers

^^

reconnues par les demandeurs avoir 6t4 payees par la defenderesse, doivent

^^

etre iwputdes surle prix des dits fonds de commerce, creances, etc., et I'on
' dteint, et que le^ demandeurs se trouvent ainsi sans aucun droit d'action centre
la deipnderesse.

"De'boute I'action des dits demandeurs aveo depens dont distraction est

" rj^"*
" '*''^'' ^"'"'"'*^''^'''"""« «' Rinfret, prooureurs dea dits ddfen^

LOBANGER, J. :_Le 26 Novembre, 1869, Henri Larocque, marohand insolva-
we dp^bt. Jean ^'Iberville, offrit de faire moyennant ddcbarge, cession de ses
biens a ses creariciers de Montreal, lesquels acceptdrent eetteoffre. et nommdrent
leu Amable Prevost, membre de la societe commerciale AmabirPrdvoet & Cie
ausBi ordanci6rc, syndic et s^guestre pour recevoir la cession, qui fut effeetnee
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__^ ^
le 2 Deoembro de la .^6a,o ann^e devnt DesRoeiers, notaire. Lo mfime jourpar aote re^u devant le m6a.e notaire, AmaWe Prevoat, en «a qualiW de syS

SltliTot d"T ^" •'''^'•'2' p^y'^'^ ''» ^' '^o-. <•-&Tingtquatee mo.s dans lea proportions d'un quart de dette Bomm<^r'«Et

' ?ouTdt r V'^'^IT "'^-•"•^'teD-eacquWe estendettee;
jourd hd, enve« la aoo.dt^ de comg.erce Amable Prtfvost & Cie., compost du

Amable Prdvost, I'un deux, A ce present, en la aomW de $1,002 02 pourvaleurt^ue, et pour bonnes et Valables eonsid^tions par eUere IdlC
liab^r^LrP^''""^"'"

''I-*-^ P'o-t payer la dite sole aux dTts

cISntf
'" <!-'«' P«---ts^«x,auxn,6mestem.esquc l'aut«

.^l^r^l^T^T.Z^ '^ *'"'^''"'*"" t««»a»''nt«i««^ les appelants,.

'm£tT ,."*"".? •^*^-^^' *'"'""''« «»«« «»«« ««> '«« deux crJ„L, di

^/:
^*^"^ '^^ ^* demand^, sans dire sur quelle.

'
'

'^'^li^'^^"^'^.LI*
'^'""'"'**' *" *^" "^^ P'^"-'^™ ""^"ce. outre ses

.
.ueeo..esyndie,pst^::^:^::-j:x=
jamais euau regard de Wt^n^actionsd'aetion personnelle, et que iLpp^

S::^n.sz:r^^^^^"""'- ^--'^ -'- p««^-^
Cette defense en droit. quHie distin^ pas entre les deux obligations con-"traet^s par I'lntim^ envers Amable Pr^vl^'noe comme syndic It ZZe

mIeT >
'^-!^'^'^^- d'Amablo Provost & CiXr^aneidre de I'intim^e el^

!««,?„//? " '" '* P^P"''""" irr^futableXle cr&ncier, syndieou mandataire des autres er^aneiers, qui re9oit d« d^biteu^^ne cessioi de ses

V^CL^L^" » \
'« P^^^'^^^^iuitteinentde sesWn'a point\d action perBonnellepovler^ali8er,ettelMtait la situation IfcXie pXost

dlc^on **
"'* ^" ''™**" ^ *''°''"^ gue dans la qdalittf qu'il J^a I'acti

jien quo qualifi^ de cession, cat ncte n'^tait en r^M qu'unedaL .uj.
medt. Dans

1 ancien droit fraDjais tel que nous I'avions avant le Code, la ces^

au'!nr^T^ "v.y'\
^•"'^'"-IMge^te, J^- 42. Tit. 3, no produisaie,

^t^^t' ".
^"

^'^'•T'" ''.
^'^''''' ""''•'•'"«'« ^' '-» ^o"*™"** i-r corps;

et ne bonftrait pas aux creancers la propriety, complete des biens c6d4B. EUe
ne^le«,Acon«ra,t qu'une propri^t^ limits, qu'un mandat irrevocable, en les con-

^T .7"!lT "I
""^ '""'"' ""*•"*''* *!"» '«" ^""buait le droit de vendre

accordent A dire qu'en Droit Romain leprocurator in rem ,uam avait Taction

tti ?' r'iiJ"'
P"?'*? ^" *''" *~'"*"^' ^'^ <J*''^'»° Code.une disser-

tatwa fort nttftfrdno
,
et il n^eafrwutwdi^par aueun antcnr d6 distinction. Voet,

PrtTMt et •!.

Bnd
Droiet.

/

)-:/!'l

\'. [.1

-:-^ir-

.-<f:
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Prtfv

m.ojt^ct ... « '«\*' "-5 ^u livre 3 du digeste, tome 1, page 211, No. 8, tir.it la mflme doc-
trine. Eh e^ procurator, dit-il.tu rem ,uam, qui nUicet negotia expeditnonaamandanu, tedpropriam utiUtatem, »ive acHona mandae ,eu ceum, tint
g«ibu,de,nde tanquam actor experiatur." Parlant de I'abandonnement de Bes

i a.H' ^" "" *'^'''**"' ^ ^ ordanoiers, aa mot abandonnement inSme
uuyot, dana Boa Repertoire, dit :

" Les ordanoiors soat procuroun. cotistitu^s
I

^^

dans lean propres affaires, et les lois aisent que oolui qui est int^ressiS per-

^^

sonneilement dans one atfaire eet regards eomme une sorte de propri^taire

^^

qu on ne pent priver du droit qu'on lui a donnd de dUposer de la ol^U^con'

^

torm6ment aux conventions qui ont 6t4 faitea aveo lui ; c'est pourquoi le d<5-
biteur nopeut rentrerdansla possession de ses biens qu'en payant ses dettes

"
\Voyez aussi Troplong, mandat, nos. 37, 737, et les annotateurs de Zaharite; Masse

\ M ^*'' ***"*
'^^ "^ ^' ^'*'"* ^"^' "^^ "**"*'**• P*8e 3&, note 3.

\ Maislepouvoirdonndiirunde8cr6anoiors pour agir/au nom /colleotif de
t^ut, ne consistait qu'en un simple mandat in rem domini, en ai^tant que les
aiitresydtaientintoressds, etce oiandat ne lui conftrait pas Taction utile ou
peii^onnelle. .

/

jlono le d<5bit«Jlir Larocque efttfait cession de ticns sous l/anoiea regime,
'ost, appeld par les cr^anpiers syndic «t s^questro, termes s^ns valeur dans

I'espoiM actuelle, ex6ept<$ pour d^finir sa quality de procureur o\i mandataire des
autresWeanoier8,etquiaVendu en oette qualito ii l'intim6e, /n'aurait pas eu
d'action\per8onnelle pour rdclamer le prix de ve'nte. Cctte aoU^n n'eftt pas cessd
d'appart^nir aux crdanciers et n'eflt pii fitre exercde qu'en lenV nom.
Jedi^ que les termes de syndic et sdquestre donnds A Pr(^vost «5taient sans

valeur techniquo. Je lo prouve par rapport ti I'appellation /de siquestre, qui
n'est que le dipositaire d'une chose contestie.

/

"

\
Jo le prouve de meme par rapport i\ oelle du syndic copime suit : Le code

n'apas reproduit les dispositions de I'atftien droit sur .la cjission do bicns qu^
nous^vQns.dans nos mosurs remplacd par nos lois de fail^tes, comme I'ont fai^
les legislat^ursfran^aid postdrieurcmont au Code Napoleori. Dans 1'organisation!
r«?guliire de la^^^n de biens, les crdanciers unis peuvolnt nommer un syndic

J

Ce syndic a un tltrci<S^ et un caractere officicl. II a lin status, il devient une
personne juridique, ct ^^t^ursuivre en cettc qnalit)!. Si Prdvost eftt 6Ui
nommd sous un regime sembtilble, il auraitpu sepourvbir, mais en cotte quality,

ct non en son nom personnel. Cetto qualite, cepend^fat, se serait ©teinto avec
lui, ce qui, dans touslqs cas, aurait laissd ses reprdseniants aans actton.

Mais Larocque n'a point fait une cession die biens/ proprement dite, et I'acte .

fait sous I'empire du droit commun avec les crdanciej^s qui lui ont accords sa de-
chai^e; est une dationf»en paiement lajjuelle a confer^ aux crdanciers la propridte
pleine et entiore de tous ses biens. C<» crGanci«/rs ont nomttid Prdvost leur

mandataire, avec pouvoir de vendrq, de retircr ct de distribue^li prix par con-
tribution. II n'dtait lui-meme creancier que comtae associd dela maison Ama-
ble Prdvost & Cie., et ce fait enldve toute personjditd d, sa gestion. H n'aurait
done pu porter en son nom une action qui n'avalt pas cessd de reposer surja tfite

de ses mandants. Comment ses representants (^t-ils pu le faire d'avantage^X •

i biens- do Larocque il'intix
m^.

^Vxjiiit-poOT tercherrelatifau prix de vente d/si

5a. .

'

'

' /
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pr«BeqaennUm<Sopromit payor cotte delT^J ^^ 1 t/"^^
""""'"» «'

En droit I'afitioD, ^ mon sens, otait done sans fondementMais en fait, elle no I'dtait pas d'avantazo II «.» T",
rmtim^o a payd des somnies d^igentC^JL^ !^"^;«"»«"» P-^^'-J q«o

Qaant A la reoonnaissanoo d'unelLdlT^
"^ '''^'* '^" P'" ^^ '«»»«•

faveurd'Aa«.blepZr/crar^rtsu2L""?';T '"" •^'' ''-'« -
n..o ne .our devait rion pe^^^nlZ EltTaS11:^7 **" ''""
son obligation efc la nnditd do son paote. Le \ribVnal d^TV" """^ ^""^

u.»intonu .addfonso sur oo n.oyon,':t «;««^Lt T1 , S^^^mde a eu one cause quelconque, cotte cause a 4t4 «neoa^S " '"

gagement.^tdfrapp^de nullity comme oontracJZf^A^^V "**" '"

co»n.ele,.v^elet.n.oignage deSina. Prero^U^^adl^lttuJ^"d'Amable Prevost. et un dea domfin^«.,« ^ i *
««»o*eoaKiur8 testataentaires

Prevc. ft Oi... i U W^.^^aT.t^ZIlrT'"' " ""'^'^ ^"'•"«

.ip-^e de .»,„. d'.™ K,„„, p,;^^uiitea r.']:'^'"'reconnue la debitriuo nersonnnllfi n- i>

•^.""^.7^, dont eUe s'est

- jnariautre^entquHrll^rS2^^^
tuVel"" rV'"'

'^y^^'' ^«"^™ i-dispiioreip;:^/""^^^^^Pour COS motifs, je suis done dWis de confirmer le iuMmZ^
cong^delademandearintimde. .

'^'"'«w«'' 'e jugement qu, a-accordd

The other members of the Court concurring, the jud-mont of th« P * ulow was unanimously confirmed with costs.

J"""™""* of 'he Court be-

^orion, Dorion «fe Geo^rion, for Appeilan4.
Duhamel, RainviUe dh Hinfret, for Responlent
(SB.) *"

7,.

.
VICE ADMIRALTY COURT, 1874. '

^

QUEBEC, aisTJULT, 1874.,
**

Cbraw G. CK^at Stoart, J.

**

a. Where « eollblon b held to hmve a«MP«.i «-. . .

tirentoettherrid.. ""* *• "•^ «<»nwl tern toe,ltabIe«ooldeiit,oo««wUlnot be

«,.,r^««r .moomruf Beveml hundred dollars. M^^^

Tlw HaroM
ilMrikisr,
llelUewii,
Muter.

I

m

y
.. si.: ^^v
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_*.' '

the oollifioD these two vcmcIb were at their winter berthg, inside of Dinnina'a
booms, on the north shore of the St. Lawrenoe, at the City of Quobeo and
whore thoy were brought into oontoot by the irresistible force of a field of ioe
and injtirod. The alleged cause of damage was the neglect of a Port Regula-
tion and improper mooring of the ship^ Plea, inevitable accident the result
of a vi$ major. i

Pbr Curiam :—The Harold Haarfager, a Norwegian ship of 1019 tons, was
oompolled by the setting-in of winter, in November last, to remain in Dinning'd
booms until between two and four o'clock in the afternoon of the 8th of May
where she was then lying, near the Providence, and froson in with her. Bach
of them then had their beads westward up the river. The bow of the Harold
Haarfager rother overlapped;the stem of the steamer, which was inside towards
the shore on the right side of tho ship, at a distance of about ten feet. Four
chains and three hawsbrs, from bpw and stern secured the Harold Haarfager to

the wharf and booms, one hawser passing over the stern of the Providence with-
out however touching her. Her yards were topped up, her jibboom wos partly

rigged in but extended from twelve to twenty feet beyond the cap of the bowsprit
and tho crew, consisting of nineteen men. Were on board. The ice-bridge then
began to move ond brought the Harold Haarfager and the Providence into

collision, the oast metal wolking beam of tho steamer and some of her machinery
was broken, while tho bowsprit of the ship was split and six of her stanchions
With a portion of her rail, bulwarks'and some pfainking broken on the starboard
quarter. Her jibboom remained loose in the cap of the < bowsprit and h«d a
chip or abrasure inside the ship, but was^otbroken. The bowsprit wis rendered
useless and was replaced. The jibboom continues in use. The promoter com-
plains that this jibboom had been extended during the winter, in contravention
of a by-law of tho Trinity house at Quebec which provides, " that vessels shall

within forty-eight hours after their arrival in the port of Quebec, have their

jibbopm and flying-jibboom rigged in, so as not to exceed the length of three

feet outside the cap of the bowsprit, and the same shall be so kept rigged in ,

until they may be about to sail, and no vessel shall be allowed to have her jib-

boom or flyingjibboom run out within the h.arbour of Quebec until after she

shall be loaded and at anchor in the stream," and, further, that while so extended
^tho Harold Haarfager was struck by the ice and thereby forced from her posi-

tion, which brought the jibboom across the Providence, striking her walking-
beam, breaking it, and damaging other parts of her machinery. It is said also

that the berth of the ship was a foul one, owing to a difficulty of exit except at

high tides and that the hawser over tho stem of the Providence should not have -

been placed there. The first of these two last objections in no w^ay affeqts the

promoter, and the second is of no weight, as the hawser in no way interfered

Ijrith ^he Providence. Although an extension of a jib1)Oom is necessary in the

navigation of a vessel, it is easily understood that in a crowded port like Quebec,
in a busy season, its remaining extended^would lead to collision, and if it is

made to appear that a by-law, as stated, has been passed, and that the damage
W08 caused by the jibboom, the owners of the Harold Haarfager are liable,

becaute it would be 'an omission on their part which contributed to the .nftlU'«iftn
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^

By the Trinity Houm Act of] 849 cw,r» K„ i ZT^ " — '

bein^rtod during two woelca in Enlh7 ^o''',l!:''^'«
^-k^^ffeot, «„.„3t

E.ghA and in French in . Quctctlp '
^^^^^^^

by- .ws «h.Il bo then printed in a ^^Sr!^^"^'^ "" ^•'<"'. and auoh .
jntUlcd oa copy 00 paying it, fair'Z l/^^'

'-"^ "J' PO'-n .hall be
Tnnity Ho„sc of Qaebcc,^rtifiod by the cCk L7^\u

""^ ^^''"^ «^ ^bo
•on, 811411 be deemed authentic and shalUv. .

' I ' *"' **^ "»« corpora- \
.nthiBl>rovince." No by-l„w;;ti;^' "^^T^^^^^^^

^
running out of a jibboon. has b^^n fi bZ t' 7^

^'''"''
P«»'''»'''» theex^ from the by-laws of the Trinkv K ^"""'^ ''^*'°« *"''^ to be ofha^l^n placed rfponthe-rccordTh^^^^^^^

'

extracts nor is thereW evidence to /hewlhat^^ T. "'' ^''^'^^ be truewhich is essential to its boins. hTn^*"''*'*^-'"^ bas been DublinJT
Master, who has been examtT^"'^.'?" '^' '^P'^^^-ts. Z^n^t'' • i

a^gWentomostofthe;^^^^^^
notsufficient-and,

particurarly i„ the nZ. ! ^^' ''"* *bis evidenced
testified that the m^ter of the Ha d'w "'

T
""' """^^^ ^ «tr hal

prosecuted for his neglect i„ not ri^ „ "ifH^h
''' ''^"' ''^ »"« ^'^e^tl?

rr^^-^^^ - - -nee

he damage was eaused by |th? e^tend^'Xm ;1^'" ^™^^^^
vcontrary, say that it was by th^ bowsnrJf J"*'f

"J" '
*be respondents, on tl.«

^
-ould be liable for the daiJZ^^J" f«:«>''»or case the ro^Z^^
::^T''\ ?- '^*« ^lonl^^^^^^^^^^ ^;j'--.urstt"^
cause of dnmajre to the Harold Haarfa^er and th! ^T'^«'«'«. attribute thethe ice ,^n the Providence

, that the rbb'
" ^""^ *''"' '^' ^'^ forced bvbeam and broke it, with other parts oJfhJ^"'**''""''^ »°'««8 her walkin

with an equal force of test Lo y^'r^''^
^his testimony confltf

. '^£'r '
^'^^ '"^^ *-timony'" h,\C""^

^ -"'"g to the Har^J
^•f*',^»^»P«^3alof thetcstim^^Jl^^"'^^ *he »>««* «ntitledt
wUl s^t^ the question at rest. The one lohnlTuu^'"^'"^ *° neithervess^
from the wharf, at a d«ta«,e o/tlirfcer JT?' ^'*"^^^ »he collirnfrom his bateau,seventy feeLstan i l.^** '^'^'^''' Ig«ace Portierhe mteria, facts, not t^ be contrverteJMa^r.*"

*^^'''
*^«""«"J ther are'-

r» °'» ""fot„„ ,b, .leLbT.:!,.r".' •?"""' «» ™«»e). which H'

^-e^eanrii aii^ljad"

[;

m Wi

'^1

.!!
.

^1

'Ml

''•^^^''^^=^:;:^i;:;,'':!t-
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bowsprit, as the ioo oontinuod to shovo, the force of It eausod the ttounboat to

ount and the walking-beam got under the bownprit. The walking-beam was
broken bj the collision. The minute allor the beam struck the cap the boat
lanted, and as the beam got under tho bowsprit I saw that it was broke in two.
*** The jibboom of the Harold Ilaarfugor did not contribute to tho accident in

any way, it w^s higher than tho walking-beam and I am positive did not come in

contact with it. I believe the jibboom would cortaiiilj have broken had it

struck the walking-beam." Ignaoe Fortier states " that as tho steamer came
down upon the Ilarold Haarfager, hor walking-boam, that is, the ofler part of
it, got under tho cap of the ship's bowsprit and broke. ***Thojibboom did not

touch tho Walking-boam nor any part of the steamboat's machinery. **fl *m'
quite positive that tho walking-boam was broken by coming in contact with tho

under part of tho cop of the bowsprit. ** Had tho jibboom come in contact

with tho walking-beam it would have snapped at onco. The jibboom is a light

spar and is easily broken."

A careful examination of the testimony loading to tho conclusion, as it does,

that tho respondents did-not, by any act or omission, contribute to the coming
into contact by thoso vessels, their plea has been made out, and the present suit

must be dismiased ; but, as it is tho praoUoo of the High Court of Admiralty
not to give costs on either side when a collision is held to nave occurred from

inevitable accident, and as this rule was followed in this Court very recently,

it is adhered to on the present occasion :

Action ditimissed.
Foumier, Jlearn rf* Larue, proctors for promoters. / ^

,.£/(i7icAet i£; 7*en</u»</, proctors for respondents.
*

^

Jl. Alleyn, Q.C., counsel.

' COURT OF QUEEN'S BENCH, 1874.
, \

QUEBEC, 7tb SBPTEMBER, 1874.

Coram BoaioN, C.J., Tasohereau, Kamsat and Sanborn, J!J.

Jiegina vs. Guai/.

UsLD :— That on • trial for peijury the admlMion of evidenc* of extra-judicial eonfbssion* by priao-

ner'8 sister, tending to prove fraud ooncerted between priaonvr and hia slater, was illcgkl|

and Tcrdiot set aside.

The following reserved case was submitted :

—

f LA REINB »». GUAY. '

Sur indictment ot convietion pour parjure.

lies 17 et 18 jours do juin dernier (1874) 4 la Malbaie, le ddfcndeur en

cetCe cause a subi son proct^s dcvant la Cour du Banc de la Heine, ayant

jurisdiction eriminelle sidgeant tl la Malbaie et prdsid^e par mpj[.;

Les faitd de la cause dtaient ceuz-oi :

'
"^ .

Le 13 mai, 1859, Quillaume Gharctte prend une action centre Justine Guay

avec saisie-arrdt avant jugement entre les mains de son frdre Joseph Guay,

I'aceusd. La saisie-arret est signifiec & la ddfenderesse et att tierihsaisi le

14 mni 1859, et rapport^e en odur de Circuit le 7 septembre suivant. Le 1^^

du mCme mois de septembre, Joseph Guay, I'acousiS, fait sa declaration oomme

tiers-saisi, 'et jure qu'il ne doit rien & sa soeur, la defenderesse, et qu'il n'a on

mninH ricn qui lui appartimnft. .-,

post<5ricurei

contro I'acc

prouvor les i

Lc prouii(

^ires do Jt

'seUleiuent4«

Guay.

Malgre ect

fxtra.jiuUcii\

considdration

Bins nion

verbale de J\

par Justine G
Or* >I i»e SCI

«Staicnt une p
«u civil et au

faire ddolarer

concertdus ens
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Con dans oette declaration nun ?n-««i. n
~~"

"' "

Pour prouror lo parju™!. lr.Z I
"' '""*"' ^' ''"' P"i««5.

X22 .lors courant. et olio aTabI on o*^
.

'^
'Z'*'"'^*'^

''" ^er A sa «our
--carrot .ur 1„|, l-„ccu.."„SlHX^ '" '" ''«"'«^-"- ''^ '^

«rmorio, et ,uoIq«e, autre, offeta npp„CnT:JZr '
""' """"' ""•

«vant la 8iK„iflo„tJo„ ,ur lui dlra ^"1 «.
^"""" ''^''''"'' I"'*" Jo«r.

luant oux effets au,-„.e„tlo„„L „ , '"Z^';^ ^^ .'« '' -'•- '8«9; et

i::det^;et:i^-----^=:vi:s^^^

notarise du 10 »ai 1859. Ello on ! cl^
""'

°' ^' '»«'"« l-^ '-^ quittance
signification sur lui do la saut-a rflt dev^^

"" ° """*' ''""""•^' 'o™ ^^ '*

su^nommds appartonant A «, soouV'
'" ^"*^'*"' '»" •!"«» '^^^'s

ct pour ™ettre A I'abri dc sa pourTuiter b
^

I
;""^''" ^"'"'»"°*' C'''^"«».

Guay. et que lea transaction. Tnte Cut c 7 "^''' '^^ "" '^'•''*"''« J«-'i-
de froude, et nuUea.

'"'^--vc'^ucs cntre eux 6taient entach^es de dol et

quittance, si rapp^ch^e do TJa^tbn de k^ •
'^"'' ^ ^'•"""*' ^" ^"'^ <>« '«

de ^ror. jours, I'ad^ission drjuseGul,
""''''''''*''* "'" P'^"^^^" ^^^

olle .'« rien re,u de son fJrTlol^Zl'r:.'''^^^^^^
P08tdrieuren,e„t4

1„8„isie,dtaien alnTd^nt
^''''''""

''"'''''" ^"''y'
centre IWusd A sa *„u . ^^ d„t /^ "P*"""" *'*» ^^-to' de fraade

prouver,es..>e..et,es«.;.«^:
C^^^^^^^ ""- P>- 'oi„ et

'

Le premier Wmoin auquol une question 2 tl T ""Z"
. '/.- de Justine 0«„,, est LJrdTj^dta s l^'n^"'""' ' """"' '-
;^"e„t.cettequestio„,..s,..™,er^^

considdration do cette Cour
^ "^'*'"'""* 1» question pour la'

P«r Justine Quay; 2° A ^taWirki !
^"^^^ '^"°" la cause que

Or,il .«e sembfeque It e^^ rdTl'V"
'" ^'-^^ et sa s2r. '

c^ta.e„tune Preuve parfaitementl^reTa^i^
"

«u civil et au criminel sent a peu nr^s ]LT \
'^°'°' ^^ ^» P"«vo^

foire declarer un contrat nul^ pTce te Lt"' ^^"''' ''""''"" ^•'" '^^

concertdos ensemble pour fruuder nn^tlJ " ^"''f
"outractantes se sent

V

i':

.'I!

"I

' HI



3 08 COUllT OF QUEEN'S UBNCU, 1874.

RckIm
VI.

u«

eea dfnx intrtifi coutnictantta, doit (Stro ailiiiiiio. Jo HoomprMiUii qa olm <iir«$

do I'uno iiti Font pa* prouvo oniktro I'autro, Hi iiuounit autru^t fuiti ot oiroonntanooa

no Nont prouv^^;^ iiiutit il iiiu aoiublo ({u'il f.iut lea ud mot tro pour valoir c«

<|UP d»» droit, „

Loatdinolnn ((ui jiiiia ottto oouho ont prouv(5 dca tllrm dc JuNtine Quay, aont

Lvooado Maltaia, Aiositt Giiuy, Si'rapliiu Briiiann, JoHopli Hnudronult, Honriutto

Muiliuux ut Jllili'8 Uur^tornii. Jo trananiota \ outtu Cour unu vraio oopie dea

iiotca doa U'moiKnaj^M, uflii qii'ullo puiaxo eii ttvito oonnaiaaanob do oauao,

decider ai j'ai <!U lort on riii.son d'ndnicttro In prcuve luito par l/l pourauito

dim dirt» ut n\;t\it do Juxtiiin (]uay, ut d^larur on in6n(o t^iupa dana quoilu "

.inesnro Ic vordiot rendu djnrait dtru atfootd p:ir lu duoiaion du ootte (Jour,

diuiK le 0.18 oJk ootte ddci.don runvuraurait la mionnu.

II n'eat ))out-t)tro pna iiiutilu d'njoutur quo I'ucuu)^ oat nctuollcmont lojil',,

cnutiun. ' °
ijjhi' .

KamouraHJiu, 2,"Vjioat, 1874, _ A. Jl. UouTUiKft, •4:A^

(j.cs.) Vt>.
OoRiON, C. J., waifeclciirly of opinion tliat tlio cvidonco admitted w«l

illusral, and tliat tlio v«;'fi4jot inuat bo act naido lor tliQ ruuaona sot forth in

tlicjudf:;nicnt. \ {
'"'•'-)'

Ramhat, J., rcnmrkcii tl^at a mm could not bo indicted for one offoncc

^nd tried for anothurl ll^ro tliu indiotuient waa fur perjury, and tho quuation

waa whether the priaOnnr had aworn a fu\M oath; Dut^ovideDuo was

admitted to prove a con^iracy to defraud by tho vorbul adini8a|^fl.out of Court

of the other pretended conspirator. The admiaaion of tliia evidom&'fn« undoubt-

edly illegal. X
Tho judgment ia a^ follows :

La Cour ayant (^nt^ndu lu partic privde sur unc pourauito pour purjuro,

'

ct le dit Josepb Ciuiw I'aceus*? par Icura avoeats rerfj)ectifs sur lea queatious

rt'9cr#e8 pur le juge;pr(58idant ijiu proc6s qui a cu lieu dovant lu Cour da-

BanWdo la Reine, dans lu distrijct do Saguouny, examin<5 lea dites questions

m'^li?«ic^ ct sur 1^ toot di'libt^r«>;

/ CfonsidL-rant que 1^ ju^o prusidant au dit procis a, pcrmia do prouvcr Ics

aires ;^t aveu:t extra-judiciaires hors la prtSsenco do I'accusd do Justine

'Ouay, $a scour ': 1° Pour eoutrcdirc uno prutcnduo donation verbalo do la

dite Justine Guay ii son frtVo qu^ n't'tait prouviSo que par elle-mCmo ;
2° Pour

prouver la<fraudo ^oncertuc enlr<j\raccu8<S et sa scour;

Con8id<;runt qu6 cette prcuve on uut«nt qu'elle teudait h prouvcr la fraudc

<Sonecrt<5e entrc I'accUsd et la dibj Justine (luay, t<Smoin do la poursuitc,

est irrufi^uli^iro et illtSgale, ct qli'ello n'aurait pas du Ctro admiso Jib une

poursuiio pour perjure; w
* Cetto Cour declare et adjugc ! a dito prouvo irrdguliiro et illiSgalo, ct casso,

annuUe et met do c6t«5 (quushcs) la conviction ou verdict do culpabilile

'rapportiS par le jury contrc le dijt Joseph Gnay le 18 juin, 1874, aur la ditc

accusation de parjure.

Verdict set aside.

Alleyn, for the Crown.

Colston, for the defendant.

(J. K.) . ^:^^^
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^ MOWTRBAt, Mn JtHq|, UT4.

Coram TAucHMfnAV, J., IUMiAT,ij^9Ai.i^K,,J., ahd Lo«aho«, a. J.

MBlBtMliJjKD,
-
'/ Is

* $ A
Arrnun.

Btid:

THOMAS O.^K^,

/ .
RMPonnv.

SIlJZonT
'™''°''""' »'"^5y'*'»'«'"i 'iH»nowl*„* a«,^ without .rri.. o» JT^ 2\nli

The judgment apjW^ iirom^ rendered in the fSaperior Court/ Montreal
on the 30th of Deoemher, 1872, (Jdpjwoif, J.) diimiwing the action of the pi».'
Dent tppellant on » difet^ie m droit tft.the deoliratioi^ The deoUraUou aei t)u^
in BubitaiMe. \ ^

lit. A deed ef diaaolution, before Notariea^of the 17th October, 1855 b^:
tween one Samuel Rogers and the late Thomas D. Reed, (reapondenfa father )
of the copartnerahip theretofore exiating between them, nnder • deed' of part-
n^rahip of the 14th September, 1862, and a transfer by the said Ute ReeTu^
the said Rogers, of all the said Reed'a stock and intereat in the firm. \

2nd. The formation ofa partnership, as Mbinet-makers, Utween t^e said
appellant and the said Rogers, on the 1st November, 1866, under the. firm of
Kellond & Rogers

;
and that the paMes oarrie^n business for ^me Lnths

unta t1ie 16th January, 1866
; and the dissoluti\ of the oopa^nershii;, at the

end of three months, from the date of a Notarial notice, gi^ by fthe apDel.
Itnt to Rbgers. /• ' ''

j

*^*^

Jrd. That after the receipt of iaid noUce, the said Rogers madef a promis-
sory note, signed Rogers & Kellon^, in favour of the aaid Reed, ant^datimr it to
the 5th January, 1866, for £260/currency, payable nominally at th^ months
from the date given to the said^ote

; and that this note was ma^e and con-
trived by Reed and Rogers with intent to defVaud the appellant, for a debt
which was not a partnership d4bt, with the intent injnaUy to lende^ the appel-
lant liable therefor, and foryo consideration or value given. I ,

4th. A judgment of th^ Superior Court, Montreal, on the 28th of June
1866, in a suit of the sai^ Reed, ^pon the said note, against the said Boffers'
and now appellant, as defendants. ^^ '

6th. That no service of the writ and declaration, in said cause, was made
on the now appellant, nor had he any knowledge of said suit; that the return
to said wnt, as to service, U false and untrue as to the alleged place of servioi •

that the appellant and Rogers had no plMe Of business at the ^me of the

I

I ;'

f .,

I'l.l

\
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pratanded Mrviot, at Um prtUmdMl Mp»Ma«nliip 4o«ieil« ; nor did aiiiMlUnt

nuthoriM any on« to appmr for him ia Mid all, and thai all tha prrMJumliiigii

therein wore unl<nown to him, and that tho judKinrat waaWnincd by fVaud and

aurpriie ; that tho Mid Itj^orH and lbt«)d oonooalod fVoni tha a|i|wllaiii, thn mail-

ing of the noto, and tlio inatitution oi'iiaid action, and tho ntudtsring orthnjudg

niont ; that appellant had n^ knowlogn theruof until the IStoydaj of Fabniarv

laat, IH72
i
and moroortir, tliut ^e, tho appellant, nevur had\anj trnnaaotiona

with tho Mid Hood, and won not indebted to him io any aum lof money what-

«ror ; and furthermora, that iRnott, 0e rendering or tho Jiidimont, the Mid

Ueod roocivod largo auma of monoy,<to tha extent ff |R00, for whioh no credit

ia given. - W
<»th, Tho dooth or tho Naid llood, intcatate, on tho aovonth Mjr of March

luMt, leaving the nov reapondont aa hia aole heir and legal repreMntative, who
ncrcptod the auccoRHion ; and iinor the death of hia father oaunod a \ writ ofoxe*

cution to be iaauod ojiiainnt tho now nppollant, undor whioh hia goodai and ohat-

tela wore aoiied ; and tho'now appoHant filed on oppoaition againat aaid aoiauiv,

and demanded to have tho Mid aoisurc and judgment aetaaida.

('^^noluaion, tohavo tJlo judffhiont doolarod fraudulent, and that it bo\^t aaido,

as regarda the now appollant, with ooHtn. ^, .

The only ground of demurrer whioh attfuoted the notice of the Court waa that

contained in tho third roaaon, which waa aa followa :

" HcoauHO, if the facta alleged by plaintiff in hia, declaration are true, hia

" proper remedy ia by oppoeilion,/petition or regutte ciuiU, and not by ao-

" tion." - " '

The judgment diamiMing the demurrer won aa follows :

Tho Court htiving heard tho parties by their counwl on tho demurrer fyled by

dofigndant to plaintiff's action and (/emanJe^ having examined tho proooedings

ond' dcliborattid ;

—

Considering thot by law tho allegations of tho plaintiff's doolaration diacloae

no right of action in manner und form as sot fortli and demanded by the said-

declaration ; and that in the eircunistancos in thoMid declaration ahegod, the

plaintiff's onjy recourse would have j|>oon by petition in revocation ofjudgment

(requite civile), doth maintain the said domurror, and doth dismiss aaid plain-

tiff's aoUon with cost^, tiiWratta' to John J. Maolaren, Esquire, Attorney for

defendant. '

.Tabchbreau, J. :—L'appelant domandeur on Cour InferieurO domandait par

<SOD action qu'un Jugoinent rendu oontro lui ot centre le nommd Samuel Itogers

le 28 Juin UP56, h la demande^du pdre de I'intim^, fat annuls commo obtenu par

froude entro oe dernier et le suspommd Samuel Rogers, qui' s'^taient Hit et on-

tendus poui* faire ct antidater un billet dn fi Janvier 1856, pour £260.0.0 paya-

ble ik trois moia & l^ordre d'un nomme Thomas D. Reed, ct lequel billet ^tait

sign^ oa pr^tendu signd par I'assooiation Rogers et Kellond dont l'appelant for-

mait par^e jusqa'an 17 Ootobre 1855, ^poqpe^ laquellela dite "ilMMeiation flit

diBSOute.

L'aj^lant alldgue en 8«4<^laratioa que co billet n'a jamais dtd oonsenti par lui,

ni^aveo son antorisation, etqu'il ne lui ajamaisM foumi valeur ou oonsiddration



•i;^

COURT OF QUi*N'8 II 1874. 311

pour iMluJ, quil ni iU ooaMntJ qu. par fVtud* mlr. Umi •! Xflgwi potir m
r»»dr.r.ppel.Bir..poo..M.: II .IIAKUflqu'll n'.f.Jt J.«di «,« .iKnIflwUoo

- ,L>
d« •omra.Uon ot d. la ,l,<oUr«tl«n, «it ,,.,« « nW que l« 15 F«ifrl«r

1872, qu« lui I'ltpplint « «u eonnaiMMMM du JuK«mflnt ea quMtion.
LintlnK! • rApomlu on droit A I'aotion da doinandour pr«<Mnt apptldil «|«n^ .utnf. •ll«K«tioaii il dJMit quo .i r«pp«|.nt anit qualquo droit, m ofAuil

pu ptrunc aotlon, mai* par oppoaUinn ou RoquAtB fl|»ilo.

Lo JuRement en Cour InfiWIcuro ii ronvoyd Inotion du pi^a«it appalant rerU prindpe que aoo nwoMra n'6tait qu'au moyon de la Itoqudte oivilo.
J«) on)!* In Ju^m«>iit orroni/^.

lo. L'appolant all.^^uo qu'll n't Jamiia re^u la alftnlfloation du bref do aom-
niatlonotdolad^^jlnra.ionqulaenraiontdobttaoau ju^nmcnt dont il deniand.
in nnlliM. Cona<5quoii.inoot quoiquo nominaleiuent ddfi>ndour on ootto oauLo-lA
on ne pout diro qu'il y fm partio, oar on doit pour diMutor lo nitrite d'uwj d^na^
en droit oon«id<^rer oommo vraioa toatoa lea al|^/»Hona do Is diioUratioi et

~

d'aprda oeli on pout oonclur. qu'il n'^Uit pu parti, au pr«<.da quoiquo mn no'm y
apparftt oommo ddPondour. Rn affot il n'j a de partioa au proeda quo oollel qui
oni 6tA Bommdoa d'y rdpondro, ot mflmo lo domandour pout n'y Otre paa U*
quoiquo aon nom y apparaiwo oommo domandour. Or lo (Jodo, art. B06, on dinnt
quo oolui qui s *td partio >l un prooda pout faire nJvoquor lo jugomont pou^ oor-
tainca raimna au moyon do In KequAte oivilo, n'a paM pu vouloir dire qu'il Lffi-
Mit pout qu'uno porsonne dQt fitre oonaiddrdo oommo«partio /V tin ptocHit, que aon
nem y fttt, aoit oommo domandour ou d^fondour ? Co aerait admettro 'ffn'tirin-
cipe bien dangoroux en pratique. Je conaiddre I'appelant oomme tieroe penjonno
dorft lee droitH sont wSriousomont oompromia par un jugomont rendu lans
uno oaoae oil olio n'litait paa partie ot H laquelle olle n'avait paa 6U5 appc|<je etoommo telle olio tomberait aoua I'empiro de I'artlolo 610 du Code do pUcd-
dure oivilo qui dit quo " Touto porsonne dont loa int^r^ta aont affeot<$8 pa( un
" jugement rendu dans uno cause oA nl olio ni ooux qui la roprdsentalont a'ont
" 6Ui appol<$8, pouty former opp«H<iti?n," ot I'artiolo 512 ddolaro qu'il "

esf pro-
" odd6 aiir la tieroe opposition produite oomme dana une inaUnce ordlnairs

Mais I appelant n'a paa priaoe moyon de la tieroe opposiUon, mji bien oelui
dune action ordinaire. Je oroia qu'il ^tjustifliS par losfaita de la^uaa, Jt par
lespr^oddentad'avoir priaoe moyon defeirevaloiraes droits. '

' ]
p'abord le demandour originaire T. B. Reed est d6o6d6, et son fils le pi^aent

intim6 qui n'itait pas partie au proctis, oomme roprdsentant l^ou h«iri«jor dtt
salSg, devait «tre mis en oause dans l'jl<j,tion aotuoUe pour prot<iger ses Iroita
comme hdritier de son pAre d6odd<J, et (tj»^^^iUiUi f.it, o»r I'aotion dk de-
mandeur present appelant est dirigde oo^tre lui. Or lea arfidlea ttia,..M4r 612
qui traitcnt de la tieroe opposition etde> procedure & y observer, nous disent
bien que le repr^sentant deoelui dont lev^^ioits sont affect^ pout former oette
opposition, mais sont mnets quant aus^repr^ntants de oeuz 4 qui la proe^dore
a profits, et aa oontraire disent que I'oppoiition doit «ti« signifi^ au parties on
.4 lean avooats, si I'oppoeition est fkite dans I'an et jour & compter da jugement.

JT"
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Dana le cas pr<5sent, rappolant n'a rien su du jugeiilent dont il se plaint
qa'enTiron seiie ana apr^a lii date du jugement, et I9 demandeur Reed 6Uit
mort depuia longtemps ot aea avooata en la oauae n'anraient pas ea miaaion de le

reprtsenter sur la ticrcb opporition. I^a tieroe oppoailion ^tait eertainemeat plua
que douteuse en faoe de oea trois articles du Code de Procedure Oivile-Or que fait

I'appelant ? Se fondant sur la loi g^n^rale du paysVoonsaoi^ par I'artiole 28 du
*C. P. qui dit que " la Cour Supdrieure oonnait en. premidre instance de toute
" demande ou action qui n'est pas ezclusivement de la jurisdiction de la Cour de
Circuit ou de I'amirautA," I'appelant pprte son action dovant la Cour Supdrieure,

, y appelle et assigne le seul int^ressd «t I'y difie de faire valoir sea droits aa
jugement. Que ponvait-il faire de mieoz an pareille eiiconstance ? Je crois que
son action en la supposant pour un instant distincte d'une tisroe opposition
avait Iw m«mes all^gationa et les mSmes conclusions et tendaitau m«me but, et
ne pouTait lui fitro refus^e, Le fait d'y avoir ajout^ le bref de spmmation
n'ajoute rien dont Tintim^ pnisse prendre avantag^ ni ae plaindre par il^e
defense en droit

; le fait d'avoir donn< k sa procedure un' No. different de
oeluique comportait la cause originlire, ne pent dtre invoqu^ serieusemant

"

centre I'appelant. Mais je pretends que la tierce, opposition n'est,M«.le seul
moyen i employer en pareille matidre, et au contraire il me semble quetous lea
reoours en loi sont cumulatifs et que I'un et I'autre des remddjt tendant au

.. mdme but doivent fitre admis.

On trouT^ an vol. 10 dea Rapports Judiciaires du Baa Canada, la canotion de
ces droits cumulatifs, ezprim^ dans la cause de Thouin et Leblanc, page 372,
dans laquelle cauae la Cour du Banc de la Reine en appel " a d^idi qn'one per-
" Sonne dont les droits setrouTOntaffeotAs par un jugement dans nne instance
"44aqueUe elle n'^tait pas partie pent se pourroir par tieroe opposition oa
" par action direqte oontte ce jugement 4 I'effet de ae faire maintenir 'dans tons"" ses droita."

II me semble |ue ee jugement de la Cour du Banc de la Seine rdgle le sort
de celui dont nous nous occupons en ce moment ; en consequence, je me pro-
nonce centre le jugement dont est appel et suis dispose 4 1'infirmer

Rahsat, J . :—This case comes up on an appeal from ajudgment on demurrer,
dismissing tbe action in the Court below, on the ground thatno independeiit
action would lie to aet aaide a judgment. The reaton alleged in support ofthe
judgment appealed from is that our Code of P?ookure has enumerated the modes
of setting aside a judgment, namely, by reqU6t6 eipUe, titree opposition^ a4d by
appeal. It is contended that this enumeration impliedly exckdes anyotiittmode

'

of attacking a judgment. It may not be out of place ifIremark that the authora"
ofourCodes looked upon enumerations aa being open to danger, similar to that at-
tending definitions. flenoetiiejconlyoonBideredtiioseenumerationstobeexhaus-
tive which were stated in express words to be so. It wiU be found that enimera-
tions are not very frequenlin the Codes, that very few are in the exclusive form

'
^

andit wiUbeadmitted fliitChapters 2, 3 and 4 oftide second, C. C.P.,are notin
that fotm..There ia not, therefore, any positive law in the Code abolishing the use
of the direct action. If, then, it oonld be resorted to before the Code it can be
80 now. As to the law before the Code, we have the case of Thouin and Leblaa<v
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I'opposition, dont il a 6t6 fait mention antdrieuremont ii oet article ; mais il est
Evident, par Its principes rcjus sur iamatidre, qu'il n'entend soumettreA la Re-
quCto civile quo lea jugeiiients qui ^chappent A toutes lea voies d'opposition A
jugement ^tablies par le Code, la tieroe opposition y comprise.

P'aprt^s I'article 483, il est loisible au defendeur ' de Be pourvoir par simple
Requete centre un jugement rendu cootre lui par dtfaut, dans toua lea
cas oil I'assignation no lui a 4t6 faite ni personnellement, ni & son veritable do-
micile ou lieu ordinaire et aotuel de sa r^Mdenee! Le tezte anglais dit : When,
ever M has not been served personally, or at his real domicile or ordinary
and actual place o/ residence.

L'artido 510 sur la tieroe opposition porte : Toute personne dont lea int^
rets sont affect^s par un jugement rendu dans une cause oik ni elle ni ceux qui
la repr^sentent h'ont et^ appeltfs, pent y former opposition.

II est olair que I'appelant, qui n'a ^t^ assign^ ni personnellement ni&aoa
domicile, puiaqu'il alldgue qa'il ne I'a pm 6t6 du tout, avait droit de se pourvoir
centre le jugement aux termes de Tartiole 143. ,

II I'avait egalement aux termes de I'article 610, puisqu'ir n'a pas 4t4 a{>pel^
au jugement, o'est-A-dire qu'il n'a pas 6t6 assi^n^, et si I'on rtfftre aoz loia de
la Procedure, dans le traits de Carre otOhauveau oonftrf avec les principaux
auteurs qui ont ^rit sur la procedure, Edition beige, tome 3, sur I'artiole 474,

^question 1079, page 638, onverra que le cas aotuel, oii un defendeur non as'

sign^ a ^t6 condamn^, est exaotement un de ceux oii il pent se pourvoir par
tierce opposition centre le jttgement. Voyex auasi la question 1732, sur I'ar-
ticle 478, page 566.

Reste la trpisidme (jondition de la Rcqufite civile, extant que celai qui la
.forme ait ^te partie pa assign^. Assign^, I'appelant Joe I'a paaet^ : o'est sur lo d4-
fautd'assignation qt^'il fonde son action. A-t-U dt/partie au proote ? Une partie
a un proces comm0 & un twte est celle qui y ra^nd part. Si I'on oonsulte les

Dictionnaires de Juriapru&nce de Guyot et^elui de Favard de Langlade, Vo.
partie, on voit qu'il\donnent tons deaxda4ot partie la d^ignation suivante:
Qelui qui plaide con^r^ qudqu'un soit^ demandant soit en defendant. La
^ie k un acte est ceile qui contracted Un.procds est un contratjndibiaire. Or
comtnept peut-on y Otrejmrtie oomme defendeur sans avoir itSasaignd ?

Tout jugement, pour i>roduirerautorittf de la.chcNM jug^, d(^t avoir 4t£
rendu entre parties litiganteat Qui pourrait pr^tendreqk'nn jugemeiJt rendu
centre une partlejnon assignee, produira oet effet ? Or, jo le demande,!un juge-
ment qui ne produirait pas I'autorittf de chose juge«, serait-il un juge-
ment ? , ^ .../

. ,1

II r&ulte done de oe qui vient d'Strg dit que VaffO^t ne ponvait pa^ poir
^utes ces raiaons, se pourvoir centre le jugement par' Bequdte Oivile, et ^'il
> a erreur dans celui dont est appel qurprononoe le oontraire.

Xi'appelant avait done la tieroe opposition. Or, la tieroe opposition pout
a'exercer taut par action principale que par RequSto inddente : U olioaa.eft-414-

mentaire, L'action 4tait done bien fondle en droit, da moina quant aozfiua
de la dtfense en droit, et le deaMUlear ^oit done obtenir do oe tribunal laC
eult^ de I'lnstruire au fond.

*i*
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dir«. ««™ .. .^.".rfX : m'Zi T "1°'* "° '"^ '^
demwrer. What iri»v« !.. i «^*"*: T''« n»t«<l question is presented bv

letters. " Les r2uJ. «?'-r .J" " "" ""'^ P^™'***** «» o^taiiiing Eoy.1

FraUjeftrLw^V^^^^ '''**" by ordinance af 16^0. in

theLodern French ^!h?v^ ?"' ^"""^ ''«''"•'«* «' obtainable h«Sre,

theTold lawTut dl'l ? 5' u^"'*'^^
^"" ^'*««^"« *« »>« '<»triotive of

w«,!the tiers oTpoMnrZLrllli'".'*'
""^''""'^ '" *''" «'««' *'»'''>"g»' it

plaintiff inmZl^^XlLi:'''''''' I" ^'fr' '""^"•"''•' "^ *''•'

";&r^T"^^^^"---^^^
served

deux doivent indkt nl ^ff''*'«"' «»"« '« '''PPort de la c, mp^fence, toutes

relativement 4 la mani^re H'JZ. ^^ different, ou du mo
, s peuvent diff^rer

cipalesefor«en^jrmt7^''''*r^^^ Ainsi la requete civilo prin-

dW IZolt^TZ^^T ""•«"^*'°''' *'"'^'P^' unesimplereiugte

«an.edistLuonlin.de W P 7T ^'*«'P''«' Pp. 365 et 366. The

ciHi Well rt!i ^^"";^ ^'^'*"' ^^^ *« ^3^' "Elleestprfn-

As:iphe726' t:r Xuirr c:s;'ent' '"f •^".
?^"^'^"'

long Btandine'and the t,I.i„*:ff il- ^^ judgment complained of is of so

aible, and iffh^ ^it^Z t^llS bT:'" T' ''' ^"^""^ '« '-"P^^-

the parties interested by^it
'^ ''^ "*'*''*° *" P*™'* '^ ^'^^^S in

^ The judgment is a^ follows : /
'

LaCour, eto.; -
-

•^^^°.l^:^J:^,Tc-'^°''r^'" 0>"I.«rieur., d^

Samuel Bomn « «„tll . ,

^™'°" ^- *««d de concert aveo le nommd

lant

;

.

'" **8^ «^jpd dans le but de fWrader I'appe-

^^!^iJ^^^V'^:^'^ cause

*a uonsid^rant que rappelant alI6g„ait de plus qu'il n'avait,p«i eu

KelloBd
and
RewL

I''

I

If

i:|.'!

;; '-a'

!

m

&
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oonnaissanoe du dit jujtemobt avant le 16 F^vrier, 1872, e( qjie du reste il n'avait
jamais ea de transaodoQ i^eo le dit Thomas D. Reed, e^ qa'il ne loi devait
rien;

/ ,
,---'

__ . ,

6o. Consid^rant qae 1^ demandenr present appelan^ pcin^ait l^galement liMti-

tuer contra I'inUm^ une/'action directe pour faire annqlfltJi^mme fVaaduleaz le
dit jugemcntrendnnar^a Cour Sup^rieure 4 Montreal \9^'d joar do Jain, 1866»
contra lui I'appelani^^i condamnant 4 payer au d6ftint Thomas D: Reed la
dite somme de £250

:

6o. Consid^rint q^il y a^rroafet mal jug6 en lo jugement dont est appel, en
auUnt que sord6fen«)e en droit A Taction snsdito da present appelant, la Coar
Sup^rieura a d^larS qne la d^laration du pri^sent appelant n'dnoogait pas et no
faisait pas apparaftre d'un droit d'aictioQ en favour du demandeur, present appe-
lant, dontra I'intim^, et que sous les cirooiistances le seal recours de I'appelant

6tait la moyen d'ane Requ6te Civile, et a en oons^qaenge renvoyS Taction de
Tappdant? / ,

'-

Casse, annule Vt met au ri^ant- le dit jugement dont eat appel, savoir, lo juge-
ment ^du par la dite Cour Suporicure i. Moptrdal lef 30 jour de D<5cembre^

1872, «t cette Cour rendant le jugement que la dite Cour Sup^rieur* aurait d(i

r^ndre, renvoie commenon fondee en loi la dite defense en droit produite par

Tintimd a I'encontre de Taction du dit appelant, etc.
'

A. tfe W. Robertson, for appellant.

Trenholme & Maclarm, for respondent.

CJ.K.)

Judgment reversed.

\
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MONTRBAL, JOth JUNE, 1874.

C<>ram Taschr»ea0, J., Ramsat, J., Sambokn, J., Loeanom jL J.

No. 47. 'J
THOMAS H. cox, wV

'^'

(Plaintiff in the Court Mov,)
X '-

"
Appbllant,'-"

Aim • ^ \ .^

-
. ^ ^ RICHARD PATTON, - • '

> {D^eiMant^ in the Court below,)

j

. RasPoiomS'.

HELD :—When an action wai brooch^tor the price of % hone eold and jlelivend, and the defan^t, belnr
examined, stated that the fione Fas receirnl by bitn on trial/that, eyen if the tnnac^ion were
treated at a nonHsommeiciat one, tMi aniwer made a MinmM^emenl tie preui)*par &fi(, and onl'
CTidenee wai admiiiibla on the part of plaintiff to proT* tha^le.

This was an appeal from a judgment of the Superior Court, Beaudry, J., dis-

missing the appellant's action with costs. The4ppellant claimed by the potion

$120, price and value of a horse sold and deUvered..to the respondent. A pre-

vious action had been dismissed taufrecourd The respondent pleaded that be

received the horse on' trial ; th^t the trial^roved unsatirfactory ; tb»t'he offered

to return him, and is not liablff~~

•\ *•«« •
/,

V
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;.,
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Tje following WM the judgient rendered by th* Superior Court—
weJ^.^rJ:r?rar.r^' '^ ^,"^' '-^^ '^'^'-^y -

lo The defendant's motion that the objection/by him Jaken at the m
re.p«jt.vely .nd appearing on the face of their depoaition., ind eaeh of themt.'

Maurie. N ,

' /^ '"'.' "' •" --tained.^«d the' evidence of the ^t^

20 ul^r fw':.'^"^'*'^
*" *''^'*"P^" "j«'»«'» "<» »•«»<» for naught :

adf"^^r/r /"''^^" '"'''•"" '''"* »" the-testimony in thU c/uae

ilant, Patten hinJaelf, be rejected from the record, and held for nUht with

yered by p«nt,ffta defendant
J considerin^at said sale is not alleged Tl^a

-

^ommereial transaction; considering that the™ h.90 writing to pri^saW p^e
^

tendedsale, and considering that in the examinatibn <rf the' defendant, iw"ne«, by the plamtilf, there is no commencem^t depreuveof said sale/so as to
"

£tirh..*f S";
" *''''?"'' and considering, in consequence, that the

IS It? *"\'''*'' •*""'" '^ action, and the said plaintiTs

Mn!A i'J ''*'* ""*"' '^"'"'"•'"' '•'«««'" hereby granted to 'Messrs.Monk A Butler, attorneys forthe said defendant.

.///r*"*"' '^«''.*''«>PP«"»''t=- Thecase is a very simple one.- The re-spondent when examined makes every eflFort to avoid stating a positive sale • he ^
speak- of trial and the offer of a cheque, but the ibllowin/facrremain uidU^
puted; respondent approached appellant, asking him ifM had a horse for sale

L\*^$1 ? rA*" "^ ^^' '''** "PP*""' absolutely refused, stating thaiieJiad had enough of horses on trial; appellant then left. The horse whiSi wasat a stable m another part of the town was visited by respondent, and by buig^
ley,plaint.rs»an.^The horse was taken' to Gaffhey, from thence by reTpon-
4ent, driven to Laohine with his own harnes..^d again put into respondent's
rtab e and later offered back to appeUiftt^Jam^fwith a shoe off. Qukley andNag^e prjve positively the sale for »120,^n this ««e thereis ceJtIly deli-Te«> The appellant refers to .the following article of the Code :icorf« .

,C^v^l, Abt. 2260, 9. 6.-«.^our v«tes d'efeta mobiliers, (en^ non
^ommeryants.) de meme qu'ent* une^meivant ettne personne qui L I'est :

pas^^oesdernidresventes dans tods lescairreputAjscommeroiales." The'Judg.'
i.n the Court below disi^iissed this action upon the ground^that there was no me-morandum m writmg. Article 2260 of our Code speoiaUy declares that the
sale ,n Ilk. oases „ . commercial transaction, and Articje 1233 allows verbal evi-
dence «dt tout fait r^tif a des matidrescommeroiales." The courts here have
unanimously held tl^t the evidenoe or answers to/attt et orftVJfe, of the party
chMged should «,n»titnte the memorandum required. In thia caseihe wjpon-
J?°L*ggitOn ffifliegt

. ww any admismon required. -He

" :.>, !

J .

Cox
_wid ^

ritton.

•
^

V -

1

w^-

IwnH^oairial. Is§is not eviden.* of some kind of contract
?° nTre^ksTf

- ' •

a
'
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Htion,

^

offtring « vhtquo. la not thit evidenoa of aome kind of oontnot ? He dMlwes
that ho had the hone in hia poaseaaion, and hia' man prorea that it waa in his

' stable. la not thiasaflSoient eWdenceof delivery to enable parol teatimony were
it otherwiae inadniisaible to prove the contract ? The evidence of tho reapon-

dent ia unaatiafactory on moat pointa, bat «uffieient]y. explicit lo govern the
appellant on qneationa aa to the value, contract and delivery.'

Monk ds Butler for the rcapondent :—The queetion aimply la, fas there i^faU
and delivery of a horae, aa alleged, on the 6th July, 1871, ^y appellant to

,,
retpondent, for the price of $120, and was auoh sole proved ? The Court will

aee that, not only woa thettr ao tomnuncenunt (2cjn-euve'j>(ir^ml, 'which" was
absolutely neoeaaary, in order to admit any oral evidence whatever ; but the

evidenee, even were oral evidence admissible, diatioetly eatablish^ the truth of
th« allegationa of reapondent'a pieoa, and that tb^re never was ajsale operated,

at all of the horae in question,, the witness, Qafiney, swearing diatinotly that the

plaintiff himaelf admitted to him, in deftndont'a preaence, that he would allow

the horae to be taken on trial. The respondent, upon whose oath appellant had
to rely to ofSen the door at all to any proof of a sale, denies most emphatically ,

that he ever purchased the horse from appeUatit. This ought to be decisive.

LoKANQiB, J (diumtiena) :r-Deuz questions se pr^sentent pr^Uminairement

sur I'appel, leaquelles, si elles sob^ d^cid^es d^favorablcment it I'appelant, devront

entrafner la confirmation du jugement ddnone^. ^

^
La premiere est de savoirvsi la vente d'un oheval fuite par un oommerfant il<

nn autre, mais ne trafiquant ni I'un ni I'a&tre sur les ohevauz, est Tui>act(^. civil

ou commercial, et la seconde, s*^ existe dans Tcspice un commencement dc .

preuve par ^orit puflSsant pour juktifier le compl^meot de la preuve par tdmoins,

o'est-^ire pour prouver la vepe^ * .

Surja.premiere question, /(Ui n'est guAre oitde que par ordre'de matidre, il ne
pent exister de doute sur la solution negative. Co qui fait attribuer ik un
acte nn caractire «ommeroial, ce n'est paa la qualitd de cd«x qui le font bu de
I'un d'eux, mais bien la quality mfime de I'aote, qui n'egt tel que poroe qu'il cons-

titue une operation de commerce faite dans le cours du ndgo«e propre & I'un ou
I'autre des contractants

; ou bien c'est la prdsomption de la loi qui, en raison dc
sa nstdre meme, le repute un acte <te n^goce, lo billet A ordre par exemple. Ici
rien de semblablo. La vente all^g^^e a done 6t6 une vente civile.

^
L'appelanJ; ay^aiit piir sa demande tiehm6 $120, pour prix de ce cheval "qu'il

iall^ avoir ve^du A- I'intija/le- 5 Juillet 1871, et I'inUmd ayant nid cette

vente, prftendant n'avoir pa#achet4 le cheval, inais I'avoir eu 4 i'esaai, I'appelont,

dans I'^tat oil se trouv.ait k Utige quand il a fait entendre [^ t^moins, qui ont
d^po84 sous r&erve, pouvaji-il prquver verbalement la vente, en d'autres mots
avait-il f^it, par le t^moignage de I'intim^entendu de sa part oomme t^qyoin, un
commencement satisfaisant de preuve par dorit ? Voilk toute la question.

L'intimiS depose .que le 6 Juillet 1871 le nommtf Qaffney/un mar^lfetrant
qui avait ^t^ ehargiS pliif i'appelant de vendre son oheva^, lui proposa d'en fai^e
I'acquisition, etqu'ils ck^r^divent ensemble au magasut'de I'appelant, qiuMt un
Spicier, I'intimrf ^tant ui^ombieir

; que le prix du cheval fiit mentionnd cbmme
<tantde|120

; gu'jl dehanda k IWlan t s
'

i l pouvai t amm^nnr 1« «h«..lA T,ni>hin i>

_=r^-— ^
»'
"^•>
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pour 1 essayer oo quo I'appelant refuaa
; qu'U bo rendit aveo lo nommd Quigley

palofren.erdorappol««ht, A I'<5ouriede ce dernier; que n'ayant p«i trouva'abord
^
lo pheval 4 «a guiso, .1 Vyxprima en oe sens 4 Quigley

; quo Honotstanti .U fut
oonvenu entro eux ^que I'intimd ommdnerait lo ohovai A Laehine, oH U habitalt
pour essayer; qud>^ lo ohoval fiit conduit, derridw uno -voituiftrao I'appelani
dans laqucllomo„tirentl'intimdetQu^ley,.ao magasin do I'appelant

;
quo do

.
nouveau ,1 fut ajors «»nven»^entro Naglo, lo tenour do livres do 1Wlant, et
Quigley, qae 1 .nt.w^ omm^nerait lo ohoval i Laohino (K,ur I'essayer; ot que

aurait donnd so^ ohdque pour «120 commo sftretd do la demise dtf eheval : queQujgley fit ferrer lo eheval, qui iStait alors d^ferrd pour 6tro mis A i'lierbe par
Gaffnoy; quo I'mtim* pril lo ohetal dans la boutique do Qaffney, lui mii Sonpropre harnais, I'atteU sur sa voituro, lo oondutsifc i, Lnohine, d'o4 il le ramo-na le lenrfemain, et !o renvoya d^ferro A I'appelant par son domestique, di»an£
quo io cheva no lu. «feyendt pas; que I'^ppejant le rofusa, disant qu'il- avait
et6 yenduAlintim^,V,Buroo refus, fit mettre le ohevai che? Gaffney oiiil
1
avait pns et oA il est demeurd pendant lo proofs
Dans une partie do sa deposition, i'intimd, intertogd partieulidrement sur oo

point, et A qui 1 on a demand^ si au oas oA le eheval avait ote i sa guise il I'au-
raifc aohet.5, rdpond quo non, et que son objet en s'en servant dtait do s'aisuror si

^
1 animal ayait les qualiWyjue lui avait attribudes Quigley, mais oette rdponse.qu il a pourtant r^pdtdAruz fois, rie paratt pas avoir 6t6 I'objot d'uno eonside!
ration ^neuso do sa parf. II me parait. d'aprds I'onsemblo de son t^moignage,
quo sa version soutenuo de I'affairo est que le eheval lui avait 6t6 donnd A 1

W

et qu II no lui a pas plu 11 donno A entendre, s'il no le dit pas en autant d^
mote, que quand il a vu le eheval pour la premiere fois, il a 6t6 fiersuadd qu'ilno lu. conviendrait pas, et qu'il dtuit encore sous oette persuasion quand il I'aemmen^ A Laehine. Et pour<l,vner mon appr&iatton de sontdmoignage, I'effft
qu U ma fiut est que dans touto cette affaire il n'a jamais songd sdrieusement A
acheter le ohejal Jone parlo naturellement que de Wmp^ession que m'a faito
son tdmo^gnafep&hS-^autres faits de la oa^e, en rapport aveo lesquels U faut
lexaminer. Urossort paries autres tomoignages, dans les parties non sujettes 4

.^objeoti6n, et qu .1 faut rapproeher do la ddposition do I'intimd, pour en saisir la
^rtde. que Qu.gley en ef^ fit ferrer le ohoval pour le oompte de I'appelant par
Gaffney, qui. lui mit des fers postiches comme on en pose mx ehevaurque I'on
veut mettro au verd; que I'intime le ramena'ddferrd d'un pied ^ lendemain. etqu d le fit referrer ava^t de le ronvoyer A I'appelant. qui rdfusa de le reprendro
et que le ohoval est rQp(^ohe«lemar<5ohal-forrant pendant leprocfis.
L'on pent dire sur le tout, qu'abstraetion faite, de la pirtie du tdmoigaage de

1 intim^ qu. a rapport A la nature d^la <J3nvention, I'ensemble de oe tdmo£»age
est oorrobor^ par le reste do la preuve. 7

^
•

Sous les eirconstanoes, le tampignage de I'intim^, consider^ dans son ensemble
et rapprooh^ de toutes les piroonstances du proofs, oontient^U un commencement
de preuve par 6ont suffisant pour permettre la pretive testimoniale de la vente • '

en d antres tonnes, a.t.U rendu vraiseniblablekiaiiaaJtt,TOntv<,;tr-la-v«Bsei^

•ad
Pttiou

i
I '-[111

.Ml

$0

ra^nce du fait all^d est le criterium du cdmmencement de preuve par &,rit.

.^r.-
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r>lton

" On appolU ainsi (commeuoement d« preuye par ^arit) toat aot« par icrU
•' <5man<5 de colui contro lequel la demando «at fonn<#, oji de eelui qu'il rtpri-
"sentc, et qui rend vraiwinblable le fait alI<«gu<J,". dit I'irticle 1347 du Code
Napoldon. *

Notre Code ne aoxprime pas our la natoro du oommanoement de preuva par
<5orit, mais la doctrine de I'aDoion droit Da France 6tait aur ce point & peu pr<>i
aemblable H cello du nouyeau. Potbior, Obligationi, No. 801, dit : " Un premier
" genre do commoDoomont de preuw par <Jorit eat lorBque Ton a oontre quelqu'un
" par un <5crit authentiquo oii il dtait partie, oii par un Asrit priyd, dorit ou signtS
" de aa main, la preuve non li la vdriUJ du fait total qu'on a avanod, mais Je
" quelque chose qui y conduit ou enl&it partie."

C'est bien, n'cst-ce pas, la mOme pfensde, exprimde en termes diffdrents?
^'appelant prdtend qu'il a vendu le cheval, I'intimd prdtend qu'il I'a eu en

essai. Y a-t-il dans la tdmoignage de I'intimiJ (car il a did ddoidd maiutes fois
et il poralt «tre aujjourd'hui do jurisprudence, que la ddposition d'une parUe
peut,aus8i bien que les interrogatoirea sur foits et articles, oonstituer un com-
mencement de preuve par dcrit, oe qui me paralt fort ratioilnel), y a-t-il dans ce
tdmoignage, rapprochd de I'enseable doe fai^i non contestds de la cause, quelqlie
chose qui, dans les termes de Pothier, conduise plutOt au fait de la vente qua
celui de la livraiion i I'euai, ou rende, dans les termes du Code Napoldoo plus
vraisemblable un fait que I'autre ? Voili la question. •

L'appclani a citd la prise de possession du ohevakpar I'intimd, le fait qu'il I'a
conduit k Laohine, convert de son har^ais et attel< ^ sa voiture, i Mais aurait-il
fait autnftnent s'U I'avait pris H I'essai ? Parmi les contrats dont la poasession est
un des dldments, ello ne prouve pas plus I'un quo I'l^utre. A part deux points
partiouliers, je dois dire du reste de ce tdmoignage ce que j'ai dit de la posies-
sion: c'est que ce tdmoignage n'a pas piwduit .but mon esprit d'impreasion plus
caractdrt^e d^ns un sens que duns I'autre des deux prdtontions. Tpus les aveux
qu'il a Vkits peuvent aussi bien se concilior avec une prise i I'essai qu'avec uue
vente, et rdoiproguement avec une vento qu'avec une prise 4 I'esMi.

Les deux points que j'exocpte sont ieux-ci. L'intim6 admet que I'appelant a
refusd de luilaissar emmener le oheval h Lachine, et ajoute quo^'est sur la per-
mission de son palefrenier et do son teneur de livres qu'il I'a fait, etil ji avoud
qne le cheval eat-il 6t6 de son goftt, U n^ I'aurait pas aohetd. SurJe premier point,

.
est.il vraisemblable que malgrd le refus du maltre, sans aehoter le oheval, I'inti'
md I'eat pris k I'easai sur la permission de ses employds, qu'U aurait pu oroire ^
taoitement ou expressdment autorisds par leur patron, malgrd qu'il en avait dit
au eontraire ? La chose ne me paralt pas telle ; du moins, je ne vois rien d'aasei
strange dans cette oroyance, pour que j'en doive oonolure qu'il est Traisemblable
qu il I'a aohete, et que sans oela il ne I'aurait pas emmend. Snrtout quand je^e rappelle le tdmoignage de Gaffuey, qui dit que I'appelant a refusd k I'intimd
d emmener son oheval k Lachine, mais qu'il lui a permis de s'ensemrou de I'ea-
«ayer en oompagnie de son domestique, et cela avant la vente qua I'appelant
prdtend avoir dtd faite en son absence par ses employds.

Maintenant, si I'on, prend oomme r^Sfldchie la remarque de I'intimd, qu'il n'au-
lait achete le cheval k aucnne consideration, il s'ensuivrait qn'il aarait vouln en

a—iA~
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impoMr k l'appelanif^in«i« eertoinemtot pM qu'il aanit yoillu ta^ct^n I'Mhat,
poiaqQ'il dit p6remg^i^mrat le oontraira. lie ftft qua I'ioUmd aanit Umoi!
gnd le d^air de ioaMt eon oMqae, ne me paratk pu noo ploa avoir de oaraoMre

"

ddtenainant. II me itiipble qa'entre ^trangen, inrtout quand on a affaire i dee
emplojia e( Bo^x^an ii^tre, U eat aoaai natarel de dire: "Si moo te&«drl<de
liTree n'^Uit paaabMint,^je voua donneraia mon ohAqne, pour aOtniA de la temia«
d'un oheval qu'oi pre»d 4 I'eaaai, ai je ne raohAte pae, et pour prix dana le ou
contraire/'.quede «fil« la m0me ohoeo quand on I'aohite; aurtout quand on •
eontente de aire qae Von donnerait an oh6qae qu'on ne donne paai tout

,
^Tdnenent, la diffircnoe ne me paralt pas aaaea tranjkt^, pour en Urer une in-

/ duotion.
^

li'on Ta dire
:
Ohaeunn des oireonaUnoea ^aol^ peat fitrejnsnffiaant^, mala

r^upiea, ellea forment an faisoeau de pi^aompaon emporUnt la Q6nTioUon on da
Wjoins la probabiliUS afeo eUee. Ellee ne me frappent point de Mtte maniira,

"

>j^route mfime dans le aena contrail an fatt qai.aerait auffisant fHvr lea dqui-
hbrar. Le oheval devait 6tre mia JLl'lievbeiton I'avait drferr<J pour'a^. Qui-
gley dit qu'avant de le livrer h l'inUm<$ il I'a fait fe^w. Comment' ie fait-il

'

qu'il ne lai a fait mettreque des fern poatiohels, dont il avaitlRjj?du uu h iend«main
matin, si ce n'dteit pour les lui faiK) enlevor de nouvean, quand on le mettr»it&
I'herbe ? .

Gaffney, qui dit que Quigley lu) a dit que le oheval devait fitre livrd

4 rintim<5 4 I'essai, ddpose do oe fait. Quigley oontemplait done I'dventuaiitd de
la remise du ohSval.

)

Je sais ^one d'avis que I'appelant n'a point fait die oommeneement de preuve
par ^orit suffisant,. pour lui paraettre do prauvor la vente qu'il a all<<gtt^e par
tdmoins, et que le premier juge M rejetd aveo raiaon la preuve qu'il a faite.

Si^'appeiant actuellement vend son eheval, il ne pourra attribuer sa perte
qu'4 son incurio d'avoir ndgligd de faire un dorit,' ^tant dans la eoadition des
gen8,4quii'doritaree8t8ifaoilc.' -

,.

Tasoqibeau, J., r^arded the transaction betwewi the parties as a commer-
cial one. Art. 2260 C.C. (5) makes a sale of" moveable efferfls " between a trader
and a non-tradcf a commeveiul matter. Here both parties were traders. Moreover,
a commencement of proof was to be found in the answers of defendant on rait$
et articles.

Rahsat, J.—I do not think it necessary to decide whether this was a com-
mercial transaction or not. I will only remark that our Courts have gone a
long way in making transactions commercial which would not bo held
.commercial in England. But in my view of the case the question does not
come up here. There can be no doubt there was a delivery : that would take it
out of the Statute of Frauds, if it were treated as a commercial matter. But
regarding it as a non-commcrcial transaction, the .necessary commencement of
proof in writing is complete. The defendant chose to answer as a witness -
that he took the horse on trial, and he added that because he was a stranger to
Mr. Cox he offered his chfwk as a gtiarantee that he would bring the animal
back in the morning. But if he was an utter stranger his cheek was worth
nothing at all M aeourity, so that his excuse for offering the oheckis of no'
w».gLl. -mro, in his evidence, he also said lEifhe^t the horse on triil, and •

Com
•ad

Patloa;

•I

\r^ m
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ItMoa.

.that Otffney, th« |;^«lnt1r« .ffont, gavo him le.ve to Uko It. This loave if
Klvon at all, miut ha^vo boon given by mkoii, not by woni«. But (Jaffnoy'in
onyo.Hch«.l t,opoi,|orto givo niol. loavo. 'Hi« n.««^,< only allowed hitn to
Mil the hors..

;

,.nd C^i had tohl tho dofbndnnt, you .hall not take him out of
the hand« ot my Horvknt unlcw you buy him. Defendant kn«w tho extent of
GaffnoyH authonty AfW all thia the defendant took the horm,, offered hi.
crjcok ond/trought him back lame tho next day,

JiAmUs J.-ThiB ia an appeal from a judgment of the Superior Court.
Mpntreal, diamiwingappellnnfa notion. Tho action wan for the price of a horw
Tto horae waa delivered to reapondont and he um,d it, drove it to Lachino, and

:
Had itaometimeinhlH po««o«ion. Roapondent pleaded flrat a denial of tho
allegationrof nppcllanfa declaration, and Hecondly that there waa no aale; but
that he received the horao on trial and he waa only to purchaHO it upon its
proving aatiafaotory, and tha^ it did not prove auitablo for him, and ho return-
«(l It. Tho appellant waa under the ncecaaity of proving hia oaae. The roapon-
dent waa eiam.nod ;ib a witncH«, and ho denied tho aale, and atatea that he had
the horao on trial

;
but atatea that ho proffered hia check for tho price of the

horac aa aceunty. The Court n quo bold tljat a commencement de preuve jK^r
^.cnt was ncccaaary to enable o,ipcllant to avail himaclf of the oral evidence of
«nle, and rejected tho proof,by witneases, and diamiaacd appellanfa action. It
18 urged that tbia is not a ca^ to which English rules of evidence apply,
inasmuch aatho transaction was n6t In^t^ccn parti* dealing in horses as a
Dusiness. Jt is not necessary to determine this question. There was an obliga- .

Hon of aome kind presumed from thp fact of delivery, and it was necessary to
resort to oral evidence to determine whether it was a sale, or lease, or u taking
upon trial. "On pout ddfinir la pi^somption un jugement que la lot 6nIhommo portc8urlavdrit<S d'une chose inecrtaino par uno consequence tiLa une autre chose cqnn.ie. Cos consequcmTcslfont fondoes sur oe qui arriL
commundment et ordinairement." Danty, Preuve par Tdmoins, p 6, note,
^tj, parties have resorted to oral evidence to prove what the cpatract was.
1 he issue raised on rcHpondent's second plSl could not otherwise be procfeeded

'
'"*!'

"f *'r:™
^"^ "•* '""*'" ''°""''"'*- ^* '"'« * " tradition de la maiU la

' r?; -75' '"' " ''''''^''' P'^'P"*'''' ^''°* ""<* " «'g" o^^" contract. TJi6 respon-
dent failed to prove his eioeption t6 tho effect that ho had tho horw upbn trial,

claimTd
"''''''* by witnesses that the horse was sold ta hi^i »t tHprico

The offering of a check for the price by l-espondent was a sign of a sale.
For him to proffei- his- check for the^ price for security, when no security was
asked, 18 very improbable. - ,

.

I think the judgment is erroneous and ought to be reversed, and'appellant
have judgment for the price of the horse. r > *

'

The judgment is recorded 08 follows :—
La iSour considdrant que^ I'appolant a prouvd avoir vendu et liv.e k I'intimd '

pil^tre!

q«e »eP«onn6en «» d&laration, et pour le prix de cent,vingt

Consid^rant gu-'en autant qu'il y a errg^;.4 maf jugd dans le jugement dont
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mmfl a-pyor H I .pp«lant I. J»u, sommo d« cent vingt piutrei, vAt do wnU,

./. A. /Un., for appellant.
''"'^f"'"*

''""'^'

Monk ft- Butler^ for n»ix,hdiiiit. . /

COURT QF REVIEW, 1874. /
MONTRBAL, 31iT OCTOBER, 1874^

'Coram JoHNHON, J., Torrano., J., Beaudry, J.

KLECTORAL DIVISION OP MONTREAL CENTRE.
No. 7.

'

.

Caverhill el al, I

'"

\
and

Iti/m,

Petitlonan,

.,,,_. • BMpondent.

Thi8 was a hearing in Roviow-of/a judgment rendered by Mackay J

to IrCt?' ^"*T
of tK^petitJers' n thp grid that th^ h^d fliledto prove that they were legally entitled t^potition.

'

^TJ,,
following were the reasons assigned by Maokat, J., in so givin/judg-

6th That the returning officer has returned the said M P bL„ .- a i

Jth That the ToW l,,l, „,e4 at the «ud eleotioD wer. immlar inmO

TOMn U>to and the revuMn and ooneotien of the .ame, boch before .n,l .ijf'«ud_n^..^d^,or,^, anda^^.^ ^^^ fLlSii^^'^JZ

-.f\

%

t'.i

liitTO nererb^eirobBei'^^T
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\

tU KWMlh IMMM illAgw that (h« MtneU deliT«r«l by O'lfwt (th« uri,.
^T«Dt oity oltrk) to Um raturning oflo«r on 0i« 2Hth of^ Jannarj, 1874, md by

the nturninK oAMr l\irni«hed to hia dapuUtl, at tb* aaid alaotion, want not
true oopiaa of the liata of votora duly qualiflfld to iota at aaid olMtion aa laat
roiri«.)d and oorreotad aooording to law, or «f ao luuoh tharoof aa rolatod to aub-
difiaiona, for whiob tke aaid daputy raturning oflbara acted, nor w«r« thoy o«r-
tificd aa luoh by tho clerk of tho city, or avan by th« aaid O'Moara, nor wart
tbey furaiahed to aaid deputy rataminff oflcara by the aaid oily o|«rk, nor
wara thay Airniahed by tho aaid ratiirninK offioar to tha aaid dapuUaa aa being
tmecopieaof tho then laat liat of votere for each ward raapectivaly, nor wara
thoy oertiflfld by the regiatror to bo true oo^pioa of the then laat liat of fotara
for each of the aaid warda fyicd in tho llagiatry OfflQ«.

By othir renaona the potitionera oomplain of the manner in which tho polling
plaooa were fiied

; tha^rotaa of improper peraona wn reoeiTed and recorded
for the aaid M. P. Ryan

; that yotoa of pomoiw guiltv of corrupt praotioea had
been ao rooeifcd and recorded , that the aaid M. V. Jlyan directly and indirectly
by himaelf and hia agonta, employed meana of corruption to indnoe electora to
Toto for him

;
that he unlawftilly opened houaea of public entertainment for the

-^ajcommodation of the electora ; that the aaid M . P. Ryan organiiod oommittoes
eonipciied of eleotora, and that theao oommitteoa met in houaoa kept oMQ Ibr
their accdn^odation by the aaid M. P. Ryao. ^
Tho potiliihjtirs conclude oflfollowB :—Wherefore your potltlorioM pray that

it be detcrmiuott^hat the said Michael P. Ryan waa not duly elected 'fli- re-

turned, and that thisMid election waa Toid, and that tho aaid Miohaol P.^Ryan
waa and is inoafuble orboing a cindidato, ojjof being eloctoil, or returneJ, dur-
igg tho present Parliament. ^ /
Tho petition is under aectiori ten of ^e Act of 1873.

Tho trioil was commenced beforo^W^on the ninth of May lost.

It appears from the evidence of Mr. Ryland, the deputy registrar, that ho
was the returning officer at the election in question, that tlie^ JJ2nd of January
1874, wos tho nomination doy, and the 29th day of voting There were tliirty-

thrce polling places. On the 26th of January tho city dork furnished the
returning officer the lost revised list of electorl, certified by tlie'' assiataht city

clerk, as extracts from the copy. They were then certified by tho registrar ns
duplicates of lists of voters deposited in his office 6th of May, 1873, andaftcr-
wlirdswere distributed to tho deputy returning officers, and the olectidn pro-

ceeded upon them.

The city dork deposes that the. voters' lists were mode from the revii<|d and
corrected list of electors, corrected at jho beginning of January, 1873, by tho
Board of Rovisors

; that this was made from the oasessment rolls made in 1872;
that the list given to the r^istrar woa not certified by any oath of anybody ; he,
the clerk, did certify by oath before two juaticea to the original list; nobodji
certified by oath the Uat fiimiahed to the r^atrar. Later in his evidence thi
derk seems to correct himself, and says that the origioar was not sworn to at
any time until 15tb of April,^4, that is, more than a month after tha date
of th» petition in tbia aiattoi, and mow thM '

i »» —

k

\
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^]
8f^

officii
' •

""^ * '^^^ '^ 'Wil...| ,hull b. kept po.tod up in tho oUrk'.

niir"**!"" r ""^" '"*"' ««'"<"«»« «h« H-f upon oortipltlnU by n««on. "

up in hi. office to conform wi.h the rrrleion. and until other li,t., |n yft,tnre

•ntored upon l..t Anally „vi«d .nd corrected .h.ll be entitled to roteT.^
vo er. Ae., wd no deputy returning officer .hall rceeiro vote- of .nj |H,r.on
unle..then.n.eofper«,„beuponthecopyofthe

li.t fumiahcd to him.
^

«.i.t 1 y ?''*"r°'''*^'"'*"''''
the eur«nt year ho. been made or ,

.luit, the returning officer .nd deputie. .h.11 bo fumiehil with the li.t of voter.U. m.de, or ex..t.ng .nd .h.11 govern the.n«elve. thereby, .nd .uch li. .h.Ihave Mm. effoei a. if it were the li.t of the current year

offil"'? ir
'" ^"

""J
^'"'"^ ""• *" ''"P"'^ "»"'»"'8 ««««". the returning

officer hall procure from the regi.tr«r . «opy. •ertiBed by him to be c3 -
.of the then l«.t li.t of voter,, Ac. «|« ^ deliver to the deputi«

'

,
ToUtf. jMt .worn to having .«,t«J ,t the time of the election/the voter.' li,l

"

u«d were .lleg.l. null and voidi
; .nd Mr. Barnard a^jued befori me at tTeiTargument, that "all the vot^' ««. .„d the .u»e*.2t roll, were and ^JtfomJ null "nd vo^i t««t . u..n may vote merely becau«, bi. nam. i. on •«t whatever [added Mr. Barnard] i. .b,urd ; no certitude i, here [he eaidl

ilnuTn'dToiJ-'
~""' '" "'^"'"''' ^''^ ^'"' ^'^' '"»• ««^ ^'^^

^.
«|

f! M

*

illegd, null and void."

ih.?ri"'»"^^ "''.^r
!•"•' ' .ubrtinUve rc«on Ohe ninth] of the p.tition ^that the luta were iOegal, nuU and void.

'
P"""on ii|

The petitioner,, oharged^ith aUoging contrarie,, reply th^t the statm ef thepeUtu.ne„ « e.Ublid.ed. ifthout reoou,« to the illegi lieta being neeluy.

What 18 to be the result? >nr,;
•«««».

At the opening of their CMC. coun«l for petitioncp, «ud: " Our conteeiationudmded »ntoth«.he.d.^l.tPoUing place, illegdlyarr^^
2nA lUegality and nulhtyof.U the voters' list. u«Hi ; anTBribory and cor^p«euc«." In j^Uy the divmon onghtto have'beea intof^Jheal,!

^ ' "" •^'*^'"'' ''^ AeirVititten, veiy properly.

^

/

X
•^

'\.

\:-



^^

ft



."^.

820 COURT OF REVIEW, 1874.

CtTcrblU et
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•*i

•l- At the oatset, I said that the petition being on trial, onug was on the petition-
ers to prove all t^ieir allegations, in so far as they might or could, or 89 they
choose to do, and that, at the end, I would pass upon the ease.

The quostioii is forced upon me—^ave the petitioners proved that thoy had
the quality to vote ?

They have nof, says the respondent. '
. V

What constitutes a legal voter? who ip duly qualified to vote ?

Consolidated Statutes of Canada, chap, vi, section four, orders that the follow-
ins; and no other persons, &o., shall, if duly registered or entered, in the revised
and certified lis't of voters, according to provisions of this Act, be entitled to
vote, &o., &c. ;'. \
Every male person entered on the then last assessment roll, revised, corrected

and in force, Ac, shall be entitled to vote, &o.

Until newer lists are made, reviled apd corrected, those persons only Whoso
names are entered upon such list as last revised and corrected shall, be entitled
to vote. (Sec. 15 which I have referred to before.)

Without recourse to the lists the »<a<M« of the petitioners has been established,
says their counsel. \ .

'

As to qualification of Caverhill, R. McCready and G. Homo, P. O'Meara
swears he knows them, and knows that each of petitioners is (Mclntyre inclu-
ded) a qualified voter, and was qualified to vote at the election referred to. As
to Caverhill he says: ' '

Poll Book No. 2 of West Ward shows that he was qualified. Mcbreidy
ditto

;
Mclntyre ditto ; and Geo. Home is shown so, by voters' list for the Centre

Ward.

' O'Meara swears that the 33 extracts furnished by him to the Registrar with
the original voters' lists were true and corrtct copy. R. McCready supplies
further proof of his qualification by his brother's evidence provmg.payment of
tajes. . , '__

Mclntyre, too, proves by al witness payment by him of all his t»xes.
Wm. Lane proves payment by Mr^ Caverhill of all Corporation dues for 187*2.

He adds that Geo. Home was a qualified voter in 1872-3-4
; and each of the

petitioners is qualified ad voter. /
It is elementary, and our Code has^iin article express to this effectr, that proof

must be the best of which the case by its nature is susceptible.

I am of opinion that the petitioners have not proved their quality, have not
proved, in manner required by law, their status allied of duly qualified voters.
Parol proof was and is not the best evidence to prove their status. Several
passages of Mr. Barnard's argument are to the eflFect that petitioners couldmake
nothing merely out of their names being" upon such listo as used at this election,

and that these were ill^. But the law provided for petitioners ; they might
have proved that their .nam^ were entered upon some former list revised and i

corrected; none such is shown] ^ .
.

De non apparmtibus et de lion existeiitibus eadem est ratio. We see now
that petitioners have no loais standi ; I must hold that they appear as never
Uying ti*d a^righfavwi to preaent^frpetitioB

«;;,'" -,
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.ir.*:fz:t sr;SL"
'^'^^'^''^^ »»pi,i^.f^«™«.lifl^that were med, ^of anything,

^l^V^"^^^"^'^' '^' P***"'"'^'- -y th"t the vote, nm^m
tZ, 1^ rr*" *"**.'T'° *^ *H" '«"' "^ »»d certified l«t ofvTteS^

3 !i
^***.^"'" '" ^*'^'«''' • ^'*»^ that it ought to have lln JZ^to U.e othV li-te (those th^t hay been worked «!««) beiriZai 1.^,^

WI*^* f•?•"^' P**^""" "y juriadictiof, Umed perfect. The petition is

^r«liit^ndteo'^^^^^ '^''"•'^^' thing;a::nu::^

.p«L»ne^^^^^
myjurisdiotion looked real, bnt these

JSrt!:^;^::^ -^^ '^^ clos^reo^ the ..^^ the'^uaUt^r

There appear no real legal petitioners before me, andT>n one view' no netitfnn

lift "7;"'- '"" "'"""^ «..did.to d«.«,f;«z "
"^°'*

ence to an election petition such as that before ii> •» ti.o* :» k <• • r^
and Hnrteau's case, "^he I-titioners heL d '^J^ i^rTrft':^n candidate, and he claimed the^seat from the Z^^ftZl Z^T-•oners h«e only claim to be voters, and do not daimlats for themLrvror

w^ andiw'w'^^r''*""
"" *'^ ""•'^ ^"'•'^ «'«^\2f M-*-l cIX

.

^^,.s~<.Wer,tiiepetiUonersduly^ualiiied^vote?f
TheyhavefoUed

E^T:^"1^k r"P*'°'' '>""g- bAlius thedlionof oneof tiie

tions Aot of 1873 anj ,t is authorized by the subsequent Statute of 1874 ««,
'

33 which expressly gives the right of review in such eMes
'

'

It w proper to notice at once a misapprehension that seeins W«ist and tohave extended even to those who ought to be responrible for tSe'sSents in

to the effect tiiat the learned judge wjio sat at the trial hns decidii thatrLt^undof oJ^Uon taken by the petitionemw- well founded; butthatinsfe^ -
of malpng the nullity of the vote»' list, a ground for settingJe^^ .

he has m«ie ,t a ground for holding the election to be vdid.^ SuchTl^ijsttis ought not to be made. No judgment h« been given as tothiS
^ofti.e«j^nd.nt'selectio„. The utmost that o«. be ««?!., that the i«CS
^^T^^ °? '^ effect of di,tnrhing tho rnh.ni, auJ uuC^Tto
pcientofholding that the potion is^otp^^^

Byaa.

'§



CaTCxhill et

ud
Bjtn.

328 COURT OP BEVIEW, 187i.

M'c

' presented Jjjoortoin persons who .ay they haye aright to present it; but do not
show that they hare. That is the extent of the judgment and nothing more
The question whether that is a right judgment under the ciroumstanoes i.now before the Court, and U not free from difficulty-so much so, indeed, that

1 teel It right to say, speaking for myself merely, that my impression at the time
was certainly that the decision that was given by the leaned Judge as far as the
report shows was inevitable, if it appeared that the petitioners had no status before
tim The subject has, however, received since that time special attention at"
the handaof the three judges who sat in review, and the decision about to be
rendered by the majority of the Court is one in which I concur as respects its
ms^n results; but as there is one important point upon Which I differ, and which
would have the effect of, basing the judgment, I think, upon.surer grounds, and
carrying it farther than it will now reach, l will state as shortly aft5 1 can thelew I take of that point, and also of the other questions in wbi<kh there is
general concurrence among the members of the Court.

The return in this case was contested upon thJee grounds :- 1st. That the for-
miUiUes required by law>th respect to the voters' lists had not been observed

q", m
*''® ^"'"^ P'""®^ ^*^ °°* ^° distributed as required by law ; and

drd. That corrupUon had been us^d by respondent and his agents. Whether
any or all of these things be true, as the petition yieges, I will not now stop to
examine. They may, or may not, according to thV evidence given ; but, assum-
ing the possibility of their having been proved during the trial, I think I may
prppcrly say that^it would be most unsAUsfaotory, jwima/aeie, that' the petition-
ers should be the only persons to suffer, I

They say the return of the respondent is void hj reason of the facts alleged.
.If these facts are true, the inference would seem to be that the respondent
ought to.be unseated for his own ^nd his agent's acts, and that somebody else who
ought by law to have made and deposited lists in the manner required, and also
that some other person still, who ought to haye subdivided the polling places,
have neglected their duties, and by such neglect have made the return void;'
and yet for aU theife irregularities, if they exist, the petitioners, as it appears,
are, after a trial has been had on all the issues, to be the only sufferenr.

This petition was presented on the 9th of March. The answer of the re-
Bpondent w»s fyled on the 21st, and is a general ene.

Now, if the respondent Tiad had any preliminary objections to urge against
this petition being further proceeded with, he was bound By the statute to make
them, within five days after the time limited for objecting to the security, or
within the same time after the security had been established. There cannot, of
coarse, be two opinions upon the point that it would have been a f4tal objection

»

40 further proceedings upon this petition tiiat the petitioners themselves wei«
not qualified to present it; yet the respondent never made any such objection,
eitjier.at die proper time, nor indeed in any specific form upon the ceoord at any
time; but contented himself wiUi denyingall the aUegations,^ which he treated
the qualification of the petitioners as one; and so the petition was under the
15th section of the Statute "at issue," that is to say, the proper time for rais-
ing UuB question as to whether the petition was properly before i^a Court or not

, /•

, I
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«"irir„^^trLri-!S-':r?ir£--7i^8«TB mnat h« r.!^ k 7; 1* rr " """*' "°«P' »"« o«>« which the law

ZJZ K »^ ^.
**"'' ^^''" S^'-g *« *"»>• The «8pondent, however

.Ction?whrh t^lll"^ T "" °°' ^'''**^ "'«•"« «""" »he other

whTu n i. . i^'
^''"'^"' '''"'«' "'^ tJ'^wfow he u getting not only

ttell rr"^*^'
•*"'•'* " 8«"'"S •*'^*«^ having done the^rvtSingS

.n»we«d tir rTJ'«™ these oha.^ .„d having, moreover, actually

;

thin« i^L il- T'; ^r ""' *•"• °"'^ P**'"* » '"««; but .11 thVother

SnrtretitSZ if*;;;*'?
"^"""^ ^''^ -.pendent a. weU as those

couldhavebin. r ^*' *^"^«"' '«»°» to"* i«»P«»ible that this peUtipn

tioner is dilalifle^SJ^f r VT"^' of hi- right, if the peti-

convenient.rt toladWStr^t k ^T'"™' '' '^^" "'^^^ >-

choiceof tieLrms^JHK^'t -iJr ^ ^^'^^^^ ^^ ^»king his own

no petition l^forthoBf^J T^ ^ ^ *" *"*'• *"P"**°'' *b.t there was

ther^. Z!Zrtt^:-"^''''^r^t'''^-
^e admits that the petition is

in it it is th«Z ^ \
'"P^iH'riy there. He answers the thingTcha^ed

iave Wnhn^? P«>P«rfy there as far as he is concerned; or' he wouldTot

?o IriaUnonT 7r *••' '""""^ •' ~"*^'^ •S'^'"'t Limself, and to go

•C dl Xtn of2Jr*" ^^^'^'f -^™P' P-tices. and as to the

foSd Tt th;?r ? •
^ ^°^ P'"'"' "'* 'ben all this has been done, iiis

^r^ndenttd l!'
^ ""'". "*' ""* "*"*^ *'"'' »«»' P'««^ ^' • ^ct tha he

tS!^ i„„ T' ""'!^'^ ""'^ '«'' '•q«>'««
;
""d PPon the latter urgingthat objection, judgment is rendered maintaining it and d*5.rin., th.TL J

:x;r-rr^^ "-'''' ''- couxCandtfji'^l "«i^^^^

rfehto^^fe Vr """vf *
'"^"r**'*'"

"'0 'bich the r^p^nden ,Tf he is

tSn .T t-^1
of q«»l.fication, ouiht never to have entered. In my opinion

anerwards for the consequence, as I have already said, of the non-dualificationof the petitioners would have been that they woild haye had nor^It tonr^

cartfsttnlhlhlhr''^ T; ""^'* ^™'"'''* further consequences of a

wiL of aluAh T"^*^ *" '"^'^* "" "•« •««"« °f *be truih, or other-

' tTL" 1!! '••'
r;S^«- The pretension, however, that the qualification ought

he zte" f:xrr ^' *'^ 'r "* '^^"*' « ™pp«'*«^ ^^"^— "t'e

nndri!? '°^T"'"^."°'' «»'* «"ob I find the practice to be there now

d^sttLtr. ' T i" f"^ '" ^"Sland
;
but the« is a reason for it wh^ol

fhTSlrl?;"' > " •

'

""^'^ ^"' "*•*'»*«' »P«"*" *be other way. Under

InJ^t T' ^'"'""'""^ "''J^''*""' "'^ «»k°0'°. ••"! if they^unknown here, the same reason would apply but thev hL !u^„ • VL ?
into our statute from the practice of pJfr!:..;'

*'*^.'*'* been introduced

have aflftflfla ^iiT'&AVri' ._j —j. . .^. . ' . ' 1

, ;

" -"~ t"»vwug VI parliamentary oftmn^itf^m fa »l|ini. —^ A-.r-
have aoce^ .„ book^ -nd under^rhiS the p^li^^^j;:^

and
Byu.

"^
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i
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•1, and it WM always the prtotice before those bodies to dispose pf suoli objeot^np
before joining iasup on the petition itself; thougUheW are oases where the par-
ties were allowed by fkvor, as they say in th^ bdpks,^ ui^,thein afterwards
upon special apwSition,-which was never made ii^lbi* case-, and could only have
been dgi^e at alFupon payment of such opsts.of contestation as might have t>een
then incttrrod. I cannot see whU can be the use or meaning of the i4th sec-
tion of our statute, if, after th^ petition Is at issue, such matters are to be
enquired into, und; certainly the general rules of" procedure in England are
opposed to allowing a party, after pleading over, t^ mge points df a preliminary
nature. By ,the 33ra section of the Act of 1873, where we have mad^no rule,
t>r where our rules do not extend, the practice in England i? to.guideus, «' as
far as oonajstontly with this Act it can be observed." Now, no rules that we
have made extend td this sftbject ; but the practice in England al this day can-

^ot be, consistently with our Act, observed here,'^ the statute there gives no
;^ight of prelimiiiwv objection, andours does; therfefore we must fall back on

the practice of Majaentary Committees, which was not to allow what might -

.
have been the srfbjeot of preliminary objeetion to be,urged after issue joined,

.

and ind^d after trial. Page 64^RogefB on Elections, quoUng Mr. Orme's
valuable book, says, "Where any objection is made to^the right of ihe peti-
tioner havii^^ his petition heard, committees will emuire into, and decide the
same bcfoi* they enter into evidence *as to tlie merits of the petition." faking
this view of the question rff procedure, 1 should be of opinion now to overrule
the objection ^lade at theipal as coming too late, and proceed^ to determine the ^

:x)ther pirte of the case. The majority,of the^Cwirt are of op'inion to hold the
return to be void, without holding thp petitionirs' staCm to be established ; I do
not clearly see my way to exercising jurifidiction to that extent without feeling
oertam thWthe petitioners haye a right to ask it, under the rules of procedu^

;

and, for the reasonti I have given, I think they have that right. Taking that
•practical view of this difficulty, the fact' itself ,*-the proof of qualification to
petition would be immaterial; b,ut I have' felt bound in the pecuFiar circum-
Btancee of this case to go further, and to look at the other questions, which are'
of great public importance. -Leaving ouf of consideration, tien, ,what may be
the prop^time for making the'objection, there are two questions to be looked
at: 1st. What is the qualiAjntion required of.a-petitioner before the Election
Court? 2nd. Is that qualification apparent? ,

' -' ' '

The qualification of a petitioner is describel in the 10th sec. of the Act of
• 1873: The only persons who can petition are candidates, or those claiming so
to be, or persons 'duly quaUfled to vote at the. election to which the petition
relates. ^We are only concerned with the latter class here. The petitioners
state that they were duly qualified to vote at the election in question. It is the
first statement made » their petition. They then go on to state that the writ
issued and the election was proceeded with, and other things not material to thVs
present question. Thpn, in their ninth statement, they say that the voters' list»
uaed at the ekeHoii for Montreal Centre were irregular, insufficient, ill^ null
and void. In paragraph 10' they state that the i^oteri' lut$ that were t«ci pur-
liorted to be, acoording to the certificate of tBe city clerk, the listo that he had

'Sjr-
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ward, .na wl«t pXcl^'^t^tr^^^^^^^^ .'T.'t.
'^^ '"^ "'?!* «>' *-''

.
^^

offi<«^whafche certiffidtoLTrTLf "';* .'^'J''^""'* ^ the .^turning

an<?^comoied lists oSoM,« £L!h TZ ?2:"'" ^"^ ^'^^ '"* "'^-^^ '

whftwArc^r.tr«i^°" "^T^"" HP^"iiM ««.

If

'*\'
» ^

v:. *..
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aflieDded«by .flie 27jMi Vk, mp^ 8, mo. 7, aetUea thu u far u oonoama (be
iiolding of .tht' poll^ And tHfl 1 6th acMs. of eap. 6, goes' farther and aaya :

" Thoaa
peraona ooly.whdiM names are entered apon aucVliat u finallj reviaed and oor-

reoted shall be enthied to vote at any eleotion." -Therefore the qnalifioation to

petition is the same aa the q[tlalifioation to vote ; and though the petitioners hare -

'not Btated anything at Tarianoe with the existence of their right to petftion

;

bat, on the contrary, state that they haVe th^rigbt; and thoagb I am of opinion
as already stated, that they were not called apon to prove it at the trial

; yet it

also «ppear8 that thert) waa no evidenoe giT^n there of the existence of any other

yam lists besides^ose that were used ; and that if it were necessary for- the

petitioners after issue jbined to prore their qaalification aa ,a fact, they have
not done so, and possibly might Hot have been able ta do ao; so that the respon-

dent is in the position of a party whq, perhaps, had a good preliminary objection
"

to make ;
but instead of making it, went.to trial upon all the issues; and the

petitioners' position is that of persons who did nolP proye at the trial that they
had the qualification they allied ; bat relied upon the fact not having been
oq[nt9sted in proper form, and proceeded to prove the charges. The effect of this

proof is, perhaps, to establish that the petitionen were not qualified to petition •

but in my opinion that is wholly unimpdrtant, for the evidenioe is to be looked
at solely with reference to the questions that were at issue at tbe trial ; and the

qaalification of the petitioners not being one of those questions, the Court was
bound to proceed to the other parts of the case. The illegality of tjie lists that
were u^ed, is admitted on all hands, and no proper li^ta are ahown to exist The
return^ of the respondent, therefore, under that hewd of the petition ought to be
deola^d void. Under the evidence as to corrupt practices, the result ought to

be the.same
;
we do not partioulariie, because by law we are only required to do

that in reporting to the Speaker, not in determining the case itself We.have
paid, however, very particular attention to the evidence on this subject, and yL
all think that, though there is dear evidence of corrupt practices resorted to ol
behalf of the re^iide^t by others acting in his interest sufficient to bring theiv
within, the rule ofagency in such cases, there is nothing to reach the'r^pondenti *

personally. Under thes^ circumstances it appearpto be a very unsatisfactory V <

t way of disposing of this c)^ to turn the petitioners ou4ii^|||^ourt. Holding, l
on the contrary, that\in t^e priesent case, and as far as the contestation goes! \

they are properly befor* th^ Court, I should have been of opinion to eondemn-

1

the respondent U{ pay' the costs. I do not think he ought to profit by his own ,
•

default to urge the pointW (jnalification at the proper time ; nor can I persuade \1

myself, if the petitioner iA disqualified, that we have anything left before us on
which we can proceed. Oh thy other hand, to sanction the monstrous case that
could never have been fores^n l^y the L^islature—of a candidate in a untested
election retaining the seat in tlie,teeth of the law, and without a -sii^le vote,

would be scandalous and impysei^le
;
yet it appears to me that it would also be

inevitable unless we htivejurisdict^n given us to set the retarn aside'by a petition

that is lawfully before us. Th^fere, as I understand the law, and the power
df this Court, there were only tirqfkwsible remedies under the oiroup;«&^ of
this case. The first would haveWp for the other candidate to pSStipn, which,

^1..

.
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> however, ha* not been' done the w^nAJ u
"
A .

~—•

the rule, of prooedu^,^ hoi he^n^^^^^ '"'^'^ '^'^"^^ ^^Cr^^ ..-
chosen to enter upon thW contest tT^La * **""'

''P*"" »W«»> he has „-* '

^doe.not,the«,forrgo«.f.rTl Ju,Vh3^^^ '-<««

'W,ndifio.tioatobe.d«.ittedtl^^^^^
b«og evidently bad, it will be set «ide ST./? .'

**?* *''• '«»»"'

-|^h.veled„eto,n.nhe..ndtoj:.^:^:r^

tioD. Act of 1873. Wo have jurwU^^^?— °^ *''• ^«»^^^^
Controverted Elections Luf iC^itu ""'r T"^- «^«^ «>• i>on.inba
33 .Jonld appl, to the >reJ„t e^l "'^^^^^

»»>.t the proVisions of sect ^ ' '

detennin., and certifj iu d^terTnatioTand de^^rtl^o"
*'• ^"^ *•»

^«ve«l points and matters, as' well TfrctiT?' ""* ^"^^ -I"'' *« ^ ~
».ghtotherwi« have determined, orlSit^d*''^^^ f

" w the Judge would •thehrise haie^^I • ^ ^**"""°' " *'»•*«'« »anner

;:L"?!-^«M,-^*heZrl"attr^^^^^^

Soo. 29 «.,«,: "At th. oo.o1u«od „f th, trij-ik. t ^ '

c

•rming oat of the tetition «.i " r*.-
r*^''" ^^

II -jr- .
r—~- w«. «Biy returned or el«ot«i <» -l .l

."' •* ^"/w
.

VQidJ and other matter., arisini. out of th. !!o' 'f*^*'
*»>• eleotiwirai

;«.in,tion, and -ball, except^tTn" iVl^r'"'^f '^^""« *"- <»ete^
-mediately after the e,pLtion^?et^^^^^
•0 have given hi. decisiob, cbrtifyTwriS/r ^'f^"" •?»^«'»»'«»haU
Speaker. .ppcudink^.,.to a op/ofVe^oCnhTV^^^ ^ *^«

Mnauon thus certifi.?d«„ be fiilVallTntenU ^i?^'^**"*'
"«» ""c dfifr«K

Th«,ectiouispreci«,lyri„u„tojV9^^^^ -
Mr. J«.tice Mackay actedfexcept L the woL .

* V^^^ ""•^•' ''^^
"oy of the petition, aid reqL^b^dZlV'^f**'*

i"tte„ ariripy :

word., "whether the .leoUon wa. void " .t T""' *'**^^'^ '^ thj
h.re pH,vided.

•"™'^' •»•* •«««P«»g -l-o the-oMeof inp^

^'W

'*=1^,

I

!
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•imply to oonfinn the judgment, but the question before ua ii one of the high«t

publio importanee oonoerning the frinohim of «n important oonatituenej, and

the oompoaitioD'of the preaent Ilouso of Commona. The trial baa been had in

due form, and wo are called upon in the plaineat terms to " determine whether

" the member whoae election or return ia oompla^ned of, or anj and what other

" person was duly returned tlt^eleotod; or whether the ol^otioQ was void, and

"other matters arising out of the petition and requiring his ilotermination.'*

The Judge,! ht the oonduaion of the trial, " shall determine ;" the words are

imperative ; there is no option or'altomative. It is true that the petitioners have

failed to prove that they were duly qualified votcN, entitled to petition, but the

merits qf the ease have boon gone into, and it has boen most plainly proved that

not a legal vote was given for the responden'^'Mr. Ryan, and that he has no

more right to hold the place of member for Montreal Centre than to sit in the

Imperial House of Commons for one of the Hidings of Yorkshire, in England.

The law says that all matters arising pat of the eljtotion and nquiring determi-

nation shall be determined, and I hold upon the very full consideration which

we have given this novel constitutional question, that we are bound to declare

the election complained of to have been vo|d.
,

'

BkaudrY, J.'—As the honorable Judge who prosiddd at the hearing of this

case has just stated, we are all unanimous as to the judgment, which is to be

rendered, and which declares that the Judge a quo should have pronounced the

election null. It is true that we have arrived at this decision in different ways-

For my part I find no fault with the first portion of the juclgment apmaled

'from. And I, think that the Judge should necessarily take cognizance ot the

'^titioners' title in the general examination of the case. -^The petitioners them-

selves felt the necessity of making that proof, for they brought up witnesses

to establish that they ve1m qualified to vote. Neither our rules of practioe nor

the Statute furnish precise rules respectingthe course to be followed in such case,

and we should .bcK^obliged under sec. 33 of the Act of 1873, to have .reoourse

to the practice now followed in England, according to which the whole proof is

mafde at the trial. ' But, it is said, they have no dispositions analogous to pur

section 14, and then the practice before controverteckeleotion committees should

bo followed, under which prelipinary objections weTe disposed of before passing

on to the Merits. ' On this point we find that this rule was not always followed

and is not out; rule, and I am disposed to conform to the existing English

practice, followed, if I mistake not, in the Argenteuil case, when it wfus held

that there could be only y)ne enquete on all the points of the contestation. For

the rest, I account for the fkot of the defendant not pleading, by preliminaiy

objection, the defect of the petitioners' title. The latter did not allege that they

^had a right to vote in virtue of the list^ of which they contested the yalidity,

9nd which were used for the yoting. , Their title might be derived from a pre-

vious Ivstj r^;alarly made, and which, thfey might have proved at the trial of the

d^ase. The petiti(m all^B;ed enough to have justified the ordering of proof of that

title, without the defendant being held to deny it'speoially. The fyling by him

pf a general plea or donation ought npt tp put him in a worse position than iC

he had not pleaded to tKe merits, a proceeding which ia nowhere required.

'fe' ^
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•pp«m u t£t Kimo time ,. iho ,b«n«!.r^ •
'"''""J' * "» •'««'«

_ ^. J. Cwrmn, for respondent. — —
' r-.

'-

l»^.//:Aerr,§.^, counsel.' ' ^
'

'

Cdarmoytr
vt.

TninolM>mon-
iafiit et al.

^, COURT OF RKVIEW, 1874: .

MONTHEAL, 8l8»MAR0H, 1874.

Coram Maokat, ;r., Tobbano., J., Bkacdbt, J, t
No. ion. ^

I»sol,»l A«t of .he e.i.» of the deflod.^™ * f "" ""»%"« ""Jer th.

~ quallt. de syndic officH nSLt ^r»eZ^r/"^^«"^ -des ecntures des p^tfes faites pour instruteW Jut ^""^P"'^'''''^"'^
proluctions respectives, duement considr a "Z ;*''^ ^'"" P'^ «»
ment d^Ub«r<5;_ P'®**^* «'""' '"*«"* ".voir mfire.
A maintena et mainUent la djte iatefmnH^ a

ven«.t del. sdsie-arrfit avant i^^^
"•"'-'«^^'' «« dit inter. ^

djfendeurs/ l.q„elle est »is^ \XZCTP. '1
^''^ """• '^-*" '«•

•^

,>..;|

'i

mgBtionnrfs-w- ^-T^
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fr// V V,. .

»^\

- JjL « ^i

/:



8se

./,r!

'"5.

CX)URT OF RJEVIEW, 1874.

proo^Ttrbal d* musU da ih^rif da diatriot d« Il{oh«li«u, lo lout afieo d^p«M aur

J'intcrYention contra lo detnanduur." ^ . ;'.

The followiog waa the judgment in reviow :|»-

' " Th« Coart oonaidering thai the prooaeilinga of aaid intontening party,

Barthe, w«r« and are irrogalar ; that he never aignift«d his kitorvention upon

the other partiea in thia canae and prodaced eertifeate of auoh si^nitfoatioa aa

required by the Code of procedure, and that tharufore hfa Intervjeation ooatd

and can hate no effect

;

. W vi
Oonaidering alio that the oeaaion made to aaid Berths by only one (M the Arm

of Tranohemoutagno and Auriohon ooold not operate to the effect found by the

judgment uf thq Oourt below, nor Joatiiy'aaid judgment, which judgment i«

erron'eoua:—Thia CouK doth diamiaa aaid Interrention with ooata in the taid

Circuit Oourt against aaid intervening party in favor of Kaid plaintiff, and with

coata of this Court of Beviaion
'f
jpinat aaid interveoing party in favor of aaid

pl§intifl:" — *.._*_
JVatAteu ii Gagn«n, for plaintiff,

-j^

BiirthetHouMicauit Urouard, for Int. party.
! * '

(8.B.) ._

Jadgmont of 0.0. rtteraed.
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• INDEX

TO fBK PRINCIPAL MATTERS IN TIIE EIOHTBENTU VOLUME
T *f^^ «• ^

'

*
. Of flB

^ LO\^KR CANADA Ij^EIST.
;

r, .!; *
.

^ i , . \

BfRAOHAN BBTHUNB, Q.a ;

'A
AonoH RnoLtTTOiu :— Fi<ib Sali.
AuJOHTAiT AttowAHoa :-Aii, under . will, b.loc <«.«mW,, j, not liable to b« com-'*"P~«M by a d.bt dua^y th, legale to th. t-'utor, i« lo,, m t^h

Jlowano. h Payabl. by waj of allmant (Mai, .t a^., .ppall.nl, wd
If irir, raipondent, P. 0.)

ri^—ui^^ua

AMnDMnT:— Fi(i( PaAOTiOB.
" W

AFPiAi :-An, of whlofc two Jbdgai ad hoe (undar Arta 1161 and ll«a of tha Coda of
'

orderad • whearing, mutt be reargued before .U4sh two Judgei aa parTof^ «'«0'>";'.«>ot*«t»»t«<lIngth.toneofthejudge.oftheOoort,wrwM

•
f "P^~^'7°"^'"'»'J»'»«~'^*°^h"cSiLltob.aJaCof^S

Cour^ and hM been replaced by another permanent Judge, id^otwith! 4
J^ndlagthat the oUier judge, originally replaoed^yljudieorfChM I

^ beenr.pljjoedbyanaMi.Untjudge;(TheMayor,/cJfM?nt«ara;«^
l»nta,andDrummond,reaiK)ndeiit,Q.B.)

-on««, appal-

' '"tL'JK i^^.""!? n "" ""^* °' * p»''^ *'«' hMdw wh/^ tte ;;;iwaa ra di/,Wr< in the Court below i. .ull and roid. (Kerby, appellant
"•J««"«»*'-.'"PO''«lenU,.nd8teTen.on,petr./.arLd',£jQ B> 1«:-A peUtion by the alleg«l le^*! repre^^nUuVrof LhTti^ ^^y^^

.

^

take up the ttutanc*, cannot be allowed. (Do)...
^^

^' ,4.

s-Onan,«lfofthe»ppellant'a"oppo.itep«ty»intheOourtl;^i^^^^^^

de^ti Q-T)™..?"!"*""*
'••••P'^""^' -^dS*"-- •»«!•, nTpon!

'""fi'"^'"*
*'!'''"''»''«»' i"<»«n»«''tw"r.nder«l, tha

,* , i S!?^^
"*

I *^u°**
"' P""' ''^ **•**''» on the part of the appeUut

• £ S**J*'"J^'fJl*^"'^''P*W to the respondent per«,n.lly. (ThiwaUr
« J^"?. ^°- ""•^^ ^*«"' "PP*""*. •">«» DoBUlir. «,pondent. Q. B ) 196:-8ccurity in onj^l eaUte, the title deed to which Is noVregiaiiS. ii nl

aufflclent (Prince et al appellant., and Morin. respondent Q. B.)..... .. 208

~ir I^' ^'"'"l" !^"
"'•" "^^ <'° •'""^'»'»«' «'* d'ftct in tha origi.

nal writ) la not nuU when auch writ hasaU thacharacteriatica ofa writ

^

of.ppa.1. (Bernier, appellant MdGaumond, respondent, Q.B.) 209'

r_. ~^"t!iir?T
be rejected on moUon, on th, ground that no .ppe.1 lie.

notwithstanding th.t the record is incomplete, proTided it appei\hat the
paperi wanting to complete the record cannot affect the question of the
right to appeal. (Dubuc tb. Champagne, Q. R) .....". 324

r ;^
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\"^ W0« TO mmCIFAl MATTiii.. ff

iMlTtATioii ;-WI»rt • r«4lirfnoa to •rblir*(onr«,ulrM tlMl tb*/ ihall " flwUlT wHuiL^**"
\ will* aifl iltUmiin. tha pr«dM tUto of •ooounl " (mivmh th* |MrUM«nil

> " U» pr.dM amount »t.U h t ittitr of iIm Mid parUu tbould pmr to th.
o.Nf,' .a.! Ih« •rtXimton, b; Ihtlr .wtnt, m«f«l, d.tormlo. Id • «n.r.lWV how ItM iMtMn Id ditimta thall b. *4J«*t«<J, without <Uun»lnlii|

Ji "If,
?.""'•• ""'• '"«»•»••••'•'••• >/ «»>• on, pMty to tb« otb«r, nowUon• - ]'"'"••>"•"•»'•«»•'* 0'«lM«.i.l.»i.Aili,M4TomMi«..I iU,pUlB.

_
iff llnifMir r«/>*«, iriiM/M, U. C). ^,

AMMWt>-J'lAD4ii40M.
* •"•""•'"••••- ••»

Ai^Mwuri-An, not m«<l« uridar tbapr^rliloaioftiw InaolTmit Aot bru InwtTMt
for th« (.mral btotflt or hU of«ditort, .{ms not •otliU th. •MignM to
•u» In hli own nnrac fbr •nything conn.cUnl with luoh •Mifnimnt (Pri-
TOit It »|, appalUnU^ Md DroUt, nipon.lant, Q B.) 300BiliLltm Dl roNM :-Th» uu|«id v«ndA» ..f •« Immoralila, who bM lMlU«Ud"MMtm r»H>luU„r» fbr non-pajroitnt of tha prica, bafora tb« 4ttrH of tb«M P^«P«'Jy. (•Ilho.ifh tha Judgni.nl ba not nodarad unUI aoma montba

li tflar) hM a right to b« paid bjr praAinnoa aran to a morlgagaa, wboaa

7^'T " **•" '"«'•'•"•« »"» *••« b^o« tha ragi.t,a4^«« of tha
daad of .at. ^jr tha Tandor. (Oauthlar, appaUiuit, Md Valola, faapondaot.

dirldand. and profit, on all naw .ha... of ,tock anbaorlbad tor, undar
Iha priTilaga granud b/ tha Haok^ tba hMar of th« original aharai to >*=
oiubaorlba. (lUrgraTa re. IJlouaton at al, S. 0.) *an

CArui4DHmo«DMDt;i.:~Tha Pra.ld.ol of an Incorpor.id Oo."l.*";^p,toni
to mak. tha allid.Wt for. (Tha Moiaio Iron Oo.. appallanV Md Oliaa
o/i'a* JacubMii, respondent, Q. B. )

« ""•»

I
1' r~I!'\'"**"^''"'' '"•J' '*'''»"»>•«»" 'ha iHpntyProthono^^^^^ 99:-Tha following form of tba Jndga'a order raquirad by 801 of tha Coda of

i;. p. 11 •ufflclant :-'• Saaing tha foregoing aflidaf it, tha amount of bail
to ba glTenunderArt.801ofthaOodaofO. P. Uhaiabyfliadat "
^Po-)

. j^

of tha Code of U. P. (Do.) «_
" • V-Tha.(HdaTitfor,l. notbad,bacau.a"ir.Utaf"tlMUhVdrt^^^^^^

jaara the "Dominion of Canada," whan it can be gatbared fW.m tha
,

other a lagaUona of tha aflidaTlt that tha dep.rtur« la reallr from •

„ « «
^ ••" """ "' "'• '''™"" P'o'inca of Canada. (Do ) M

:-It i. not nece.«irjt that It .bould be pogitiTely .worn that at4ha ti'llia'of
the niHking of the affidarit tha debtor I. actuallj within tha limita of tha
former Prurince of Canadit. (Do.) .^

" " " :-pamaga. claimed for tha breach of a contract made 'inNoma^bui'to
ba eiecuted in tba Prorinoa of Quebec, do not conaUtuta " a debt enatad
out of the Province of Canada." (Do.) ^

« V
'

" :-In »n action for JTa.eS, commenced by C-apia." the 8. Orhaa 'juriidioMro
to condemn tha defendant to pay the amount, notwitbaUnding that the
writ of Capau ha. been quaabed. (Pr6To.t at al. ».. Ritohot, 8. ) 7*CAM«B:-In the cam of good* carried by Tha Ocean Steamahip Co. to Portland and
there dalivered to The Grand Trunk Railway Co. and by them carried to
Montreal, the Railway Co. are responsible for damage to the gooda earned
by their negligence, and such negligence will be praaumed if it ba ahown

.
_

that they receired the gooda in a^iparent good order and deliMred them
in bad Older. (The Grand Trunk Railway Co. of Canada, apMllant. and
Atwater et al., respondenta, Q. U.) »

CiBTioiuai :-A conricUon, baaed on a by-law making a ^niil^for awy day thit^

^ thing ia done, while the Sututea upon which the by-law isframid da
not clearly give authority to impose more than on* penalty, wiU b» .

•
.
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^

OMUMOK t—WiMra ft ?tM«l, l)««ln» down ihl M."'i'
• !•

.W-. .....' .
*" •noMiM »N«Mflt •|ip<.«r«(l from lb* •rldra«

•"Ing •it«ijd.d, m4 wh«f»
irlUbU aoahiaot, eoiu wfll

^g»r, HtlUoMU, llMtor,

•OD Who U « dabtor of
, _ lh« MtlgiiMMot bjr Uw

brW In oonpeuMUoa bj luoh

30t

W»t iuch dMuag* witi o^uMd by t

Ih. c«)||iflon U haid U) h«t« oc«u
^

not b« glv*n on •ilb«r iA4». (

-,
' ^' ^'J •••"•«•»..»..»..,.„..,

Cwi»»«iTi«i:-A dibnrM-ISiolTtnt trai

Wch InMlraai, within tb« .w «.

00»fM«OII OV JOMMIMT :- ^idt P«40TI0«.

^"7"^j;;;^:"'^:-^.rr;:^^.can.^

««Uon. (DM.T...!!. '.'!!" """"'« '"^ ~»'^ ''""^' i" «•'•"

OOBMEATIOM !— Fid* DamaOU.
'* ""* "' "..«»«« IfH

^^^

ia»

16*.

••••••'>imt....„K|4 litCoiTi, dutraetion qf:~ Vid* ArpiAt
Oowi, ,«arrtyyor :--Wben on. of two pUintilft, not co-p^tn.™ nnd _.

^.«»ti oan onljr b« demanded fton the abMnt nl^i^w 7u T^' *
I •. Mignot, Q. B.)

"" •«" Msent pialnUir. (Humbert ot al.

abMnce of toaterial witneai^ m.,!^ 1 ^' " ~"»«l'»«'~ of tba

'

.howingtbattbeiuLTlTr^aTe ,';;:£rrlf*r''^^^^^ .

" «^j-In a trial, on ^ indictment fZ ulel the d.tXl **" '**'•• ^' »>-*
the truth of the libeJ. (Do.)

'^'' **" •'•^•'"'•»' «'"«o» Pl««l oe pro«
:--The Imp. Act 33 Qeo. 3, oh. «o, JaTa forw in o"io«7u a

• •'- •*
l.l.forthej«r,to «/wb.th.;nndJ.i^f "i;::J:;'i^^^^^whether the defeudant publiihad It. (Do )

^^' "**
:--WljMe (he drAuilaul !.,.| a^ked for a Ji- v d,'Z7'.Z'/J'i'

*.

peiOting that language mar lir«t boVut L„ ZTJ'T'' ' * J""'*
Juror of the o.he, lanjuag,.^ (So./ '^" ""•"» "^

l*-TUe .Igh: of lae Oiowa .o (. l ju'ora'to'ii^ad";;'!;;;""":""-- ;•"

demeeiion as weU a« for feloolea. (Do.) .......
' "*•

* challeog., bjr call|..g on the jm-or. to H.^a ^'jjjr
••'" 1* '''^'-y «»

, .
to .how cau,. untU the whotopan,, „S^^J^'j^'^ " ""** •»««*

/

^ ^

u u

u u
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J-On a trial for libel, acU of the defendant immediately after the pliblica.
tloB may be proved, in order to ehow tffiit there wae no malice. (Do )

:-Tl>e exiilence of rumourg cannot be proved in Juitificatio^ of a ehar^ of

:-An order baring been granted, under 32 and 33 Vic! ch. 29, b. 11, chlintinjt
the place of trial ttom Quebec to Montreal, and ordering that the inquest
and all the prooeedlngi had before a coroner should be transmitted to the
Court of Q. B. at Moatieal, and such order for tiansmiMon of inquest
having been obeyed; a writ of certiorari to produce the return of pro-
codings before a judge of the Q. B. in chambers, in order that the inquest
might be quashed for illegality, ia unnecessary, and a peUtion praying for
the^ issue of such writ of certiorari will not be granted. (£l0gina vs
Brydges, 0. B.) :

_

't-A deposition made, by witness, without objection on his part, Wore the
" Fh» Marshals,'! on an inquiry as to the origin of a fire, may be read to
the jury as evidence against the witness hi a trial of the witness oa an
indictment for arson. {Hegina vs. Qoote, P. 0.) i

:-Under Sec. 11 of 32 and 33 Vie. ch. 29, a judge of the Court' of QniiJn'i
Bench, sitUng in the Montreal District, may direct the trial of a person
charged with the commission of an bflimce in the Quebec District to take
place in Montreal, the power to change the venue not being limited to a
judge sitting in the district where the offence is alleged to have been .

committed. (Eip. The Grand Trunk Railway Co. & Bxp, Brydges, Q. B ) 141:-An improper finding of a coroner's inquest maybe quashed ona Rule. (Do ) 141:-A coroner's inquisition is identical with an indictment, and the omission
of the words "feloniously" and "slay," in an inquisition of man.
slaughter is fataL (Dfi) ;

:-the Managing Dir^tor of a Railway 'company"iVnotiiabie' to manl
^

slaughter by reason of the omission todo something which the Company

dToTt'^'lDo""'^ ^
**" ''^ "' ''''"'"' ^'"*"'^'' *"* ^"^ personally promised to

:-Where it is discovered aft«r verdict, in a caseo7felony where half of tjie
jury were ostensibly sworn as being skilled injthe French language, (being
that of the prisoner) that one of su.ch half waS not skilled in the French
language, the trial and verdict are unlawful, null and void, and will be
vacated and set aside on a reserved case by the judge in the Court below
(Htffina vs. Chamaillard, Q. B.) *

\

141

141

149

us

Bitting

:-Where the judgi? in the Court below, after the triaPand verdict atR thi
vacated and set aside, reserves for the.*' opinion' of the Q. B. StUi.
as a Court of Appeal, a motion by the Crown for a day oertainJ&r triaf
the Court of Q. B. has " ah jurisdiction in the premises." (Do.). '

:—FiVfe Habbib Corpus. ^ "" "

:-Dpon the finding of " no bill" by the Grand Jury, on an Indictment for
manslaughter, the Crown has the right to have 4he prisoner arraigned
and tried upon the finding of the Coroner s jury against him. (Xeaina
vs. Tremblay, Q. B.) J........ .:....: :.,„J,

:— rilfe EXTBADITION.
*'

'J"

*

:—The Court will not give an order for the restitution of stolen goods, where
the ownership is the subject of a dispute in the. CivU Courts. (Retina

:-Where to obtain siijurore speaking the langua^of"thrdefenM'(Engl
lish) tha list of jurors speaking that language was called, ind several • v
were ordered by the Crown to •'stand aside;" and the JLl English-

^"^

speaking jurors being sworn the* clerk recommenced to aOlthe panel
alternately from the lists of jurors speakiiig the English and Freri'cW^
languages, and one of those previously ordered to "sUnd aside? was'
again caUed, the previous <fstand aside " stood good, nntU the panel w;a«

149

158

213
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INDIX TO PRiifOIPAI. MATTBItS. ' y

gall ei ai., (j. 11.^ , _ ^

" •' :--«n •trial for perjury the admis»ion of eyidenM of extiiilju^^^^^^^
•ions by prisoner's sister, tending to prove fraud concerted between
prisoner and his Bister, is illegal, and the verdict will be set aalde. (lUaina
vs. Guay, Q. B.) ^

^"^'"^

CuBATOB, to an interacted peucn, :_A, oa^not remor* such person (althoughh."bea
unatio or msane) from W «dmi«U» to I? hospital or asylum, without
the authonty of the Cp,art,^acting on the advice of his relations or fHends.
(Kxp. Oahill, for M«i»rcOfytt«, Q. B.) ^ ,7/,

Dakaoeb :-An
-f

on fo.,^!,! not lie against a^pyty for having-cauBed"ano"lii#to
be arrested, if probable cause and W,Bialice be proved, even although
the Gran* Jury have foun4 no bill agaiuBt the pd-ty accused. (Belanger
vs. Oollin, S. C.) i...i..'..,....; .....^ „

" :-A City Corporation is liablb Id damages for assaulu committed by its
servants, such ^.policemen, when the assaulteare approved and attempt-
ed to be justified% the Corporation. (TW Mayor, Ac, of Montreal.
mppellanto, and Doolan, respondent, Q. B.).f ^^:-The fact of the plaintiff's having had tiie defendant pmishid" by » .

Recorder's Court for an assault is no bar to his proceeding to recover
' damages for the assault, before another Court. (Marchesault vs Gre-

goire,C.t)fR.)
i ; _

." ^^
" ^-^^ *n *«t'°n ofi »««n8t a Corporation, for illegallylssuing a warrant of

dwtress, the Corporation is not entitled to one month's previous notice of

k
action, under Art 22 of the Code of Civil Procedure. ' (Blain vs The
.Corporation of the Village of Granby, 0. of R.) ; igJ

- " :-Jhe measure of, in the case of breach of a notarial contract' to man^aol
tnre and deliver a ^rriage within a specified period, does not include loss
of profit, by reason of the non-delivery. (Marlow vs. Lajeunesse et al.,
C. ofR.)

4 „.. ,--
" :-n*LBTiTO. '

"

". =~4" *''**°" <»f» ^'^ "« *K"M.t the proprietor of an establishment, such as a
ham curing factory, for the diminution of rent sustained by an adjacent
proprietor, in consequence of offensive odours from the factory, and the
general character of unhealtbiness which was attached to his property •

and this, notwithstanding the fact that the factory was established prior "
to the constmction of the houses injured. (St. Charles, appellant, and ^

\
Dontje, respondent, Q. B.)

......„.!!. 253
Bleciion :-An, held on illegal voters' list will be let aside, notwithstanding that ti» .',

petitioner^themselvcs fail to prove that they were legally entitled to peti-
tion. (Caverhill etal., petitioners, and Byan, respondent, 0. of R.).„... 328

EviMjici :-^The allegations ofa declaration fonaded^ipon noterial deedrfof side, seek-
ing to fasten a personal liability upon defendant towards plaintiff will,
not be proved by a declaration made bjr de%ndant in another deed tea
third party

; no lien de droit being thereby ereated iietween plaintiff and
defendant. (Pelletier vs. Ratolle, S. 0.) 7S

, "^ :-rid«SAui. ' f r. '
"

'

«,-:- « MiMOB. .^> ,1^ ^ .
-

• *
.

" :-It is not competent, either for the notary who receivyp an award of ^hU
trators, or for one of the arbitrators, to give evidence n^tlanatoiy of cer,
tain expression* in such award. (Oolson et al. vs. Asb, and Tonsnce et /^

- al.,plaintifiii, par r«r)««(rin«(e«,S. 0.) !.„„......, jgi
: «, i--Interrogatoriessnr/5«rt««ar<ie/M may be taken j»f^«ie^^"iHti^ntM^
_ motion to that effect. (Douglas et al., appellante, and Ritchie ft al., rw-

'

pondents Q.&) , .,

'

j^^

xy
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-9-

^r'—X'



r/'

..; ' '-v^-- :-- :'"•'
',.';:

•

'••
•

^- '

' '' •''. ',
'•:^ ^:;'W!P1X to PRINCIPAL, MATTKBB.

.:-iInteiTOg»toriei80takenpro conAiti*, TTton^hty ftiraUh gufflclent cofli-
BwnMwnj d« preuvt par Hrit, tmir lupply tha w»nt of the memonuiduin
Inwritinft required by ArticU 1836 of our OirilOodo. (Do.) ....374

« :—Where an action Is brought to recorer the price of» horse iold and delir-
,

«">d, and the defendant, being examined, state* that the horaewatrecelTed
by him on trial, even if the transasUon be treated as a non-ooipmeriial
case, this answer makes a eommtnetmmt cU prtuvt par terit, and oral eVi-

'

dence is admii0Bible on the part of-the plaintiff to prove the sale. (Ooi
appellant, and Patton^respondent, Q. B.) .'. .........' 316

EuccTioN :— KicAr PRA(Dnci.
••••••••

", :-A seizure effectedl« in the hands of a third party, who doti not okjeet, is

T 'TOlid, and tlis actual eon**nt of such third party to the seizure is unneces-
.
Siirj^ his failure to object being of itoelf sufficient. (Brossard, appellant,
and IJiijion, respondent, Q.B.) ..,..,. _; 5^

" :'-AjudgeintheexerciseofasounddiBcreUon,maygrantanir»Mof proceed-
ings under execution, to allow of an appeal to Her Majesty in Her P. C.
(DeQasp6 et al. vs. Asselin, and DeOasp6 et al.,«^po8ant8,.S. 0.) IIJ

ExTBADiTioH i-^Sub-section 2 of section 3 of The Imp. Bxtraditlon Act of 1870 is incon-
sistent with the subsisting extradition treaty between Great Britain and
the United States, and is therefore not in force quoad any application un-

•, de^such treaty. %(In the matter of the U. S. Government for the extradi-
-

.
tion of Israel Rosenbaun^, Q.B.) „r.« 200

" :--A copy of a Bill of Indictment found against the prisoner in the U. S.
V caiinot be received as evidence. (Do.)..... '.

^ 20O
, " :—Tht evidence adduced in above case was sufEcient to sustain the applica-

tion. (Do.). , .'.......... ^..^^,...... 200

^iaiOHT:—Whei»g;6odli; shipped from Liverpool to Montreal, dellverable'i^l^ his
vssignsirbA payment of freight, are delivered to, H., the endoili^<>n the

\ bill of lading, without the exaction of flight, B. is not liable for the
fireight, although H. be only « forwarder employed by B. to n^ive and
.^forward the goods to B. (Bickford, appellant, and Kerr, respondent;

Q- B-)
• •• 169

^nABAMTip :—A letter by an architect, t<Aa brickmaker, to the effect, that the bricks
which a contractor %i{ji 'require « will be paid for.as may be required" by
the brickinaker, is a guarantee by the architect that on failure by the con-
tractor to pay for the bricks he will pay for thenl. (Bulmer et al. vs.

Browne, 0. of h.J.i.... „ _,,„ 133

G^ABDiAH 4—A, of cattle and hw seized simultaneously, under the same writ, has a
^

I
right to use the ha^fbr jfbeding the cattle, even although it be afterwards
proved that the cattle did not belong to the defendant. <Johnson, appel-

i la&t, and O'Halloran, respondent, Q. B.) ,..., 221

HaihasiiGorpcb :—A warrant of commitment must show with certainty that a specific

^^ ' offence has been committed for which imprisonment can be awarded : and

*T»>4i
therefore a commitment under the License Act which recited a conviction

5. V .' fc" fot selling three glasses of whiskey and receiving payment therefbr, con-
*'trary to the dispositions of the Statute in such case made and passed,"

without stating that the liquor wnt sold " by retail," was insufficient. (Ex
^ -jr-P«fto Louis Hebert, for habia* eorpuli, S. 0.) iSQ

" </',:—"Tb^ place of sale must be stated in the cbmmitment (Do.) ^56
" ' :— The commitment should state that the prisoner had made option of i«tr.

.
prisonment, in preference to a warrant of distress. (Do.) ise

II « ._j^ warrant of commitment against sailors, under The Merohant Seamen's v

Acta, " for nAising to go to their i^ork," is bad, an^ will be quashed on
petition. (Ex part** Johansen et al., for habeas eorpwi, Q^ B.).., I8i
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:—A writ of, will t>« granted to Iib«rate a priioner charged with proceli 'n
a oiTll iult (c(m<rain<4 par corp* against oyan/i«») isgiwd out (Sf a court

/ of inferior jnriadicUon, when it appeagi ^n the face of the writ of arreit
' th^^^e proceedings had are bpyond the jurisdiction ot the court ftomwUoh it is«ued. (Lebojuf & Viaux, ind Vlaux Bis, mit «n cauu and petr..

a.v.)
a i< :— Vide OmATOU torn interdieUd perton.

^' "

ytiisotviNT ACT OF 1869 :-The notice required by the 101st stcHon of the Act cai^t
be given by adrerUsement in the u>eekjly edition of a dW/y newspaper.
(Hope, appellant, and Franclc.^pondent, Q. JB)....:.. 3.!. ._ 28

''iT^T. !!"" ^°"'* •' "'*''"'•"' '•"** *•"' f"*"**
«'"»^K«'>. *" »" action TOder

the92nd8ection of the Act, has b^n proved, the ineoivents will' be or-
dei«d to be imprisoned, m default of payment of eo,u as well as of the
debt. (Rogers et al., appellants, and Sancer et a|^ respondents, © B ):-An assignee who sold ousfanding debts due to the insolvent under tHe
44th sec. of the Act, according to a schedule exhibiAlg thh original
amonntaofsnchdebU, v^llhout deduction <j/ paymntt rtetivtd by th, a*,
imtemaeeount, was bound to account for and pay over to the purchaser
ofsuch debts the /u«amoan<o/«,cA/,ayw«<. so made to the asslmee.
notwithsUnding that the coMittbns of sale declared :-" that the'sale is
made without any guarantee whatever or any warranty of any kind or
description whatever, lomueh to that no warranty itgivm that the debit
iuve even ezitlence«-,ind notwi^nding also, that the audience were
informed by the aueUoneer, thatdividen^ had been paid, and that the
amounte in the sdhedule were the origi^mounftmthout deduction «/ tueh
dmdendt, and notwithstanding, further, that the total amount paid for
such debts was only a few dollart and the paymentt in question amounted
to more than 6*0 dollars, ^afond et al^pellants. and Ranltin, respon- ^

57

dent, Q. B.).

{•--An -insolvent petitigning for his discharge' mderthe'S
notice by mall to all creditors and representMvea of forejtn creditors
within Canada, in addition to the notices required to be given by adver-

,, fisbment. (/n rebut, Bsinhart, Insolvent, ariifltarke et al., insolvents,

62

V
•••m' 73

V\

, 8.C,)

— Vidle GOMPINBATIOII

:-The creditors Are not liound to accept^the highest tendej^for j;he assets of
an insolvent estate, sold under sectioli.41 of the Act,i|^ are freb Ma act
as they deem best for the interests of the esUte. (/« r« JicOarviUe,
insQlvpnt, and Lajoie, assignee, and Hudon%t aL, petitioners, S. 0.).....? 139

:-In ordenng imprisonment undet the 92nd fection of the Act4he Court is
bound to limit the payiiSent, by wliy of release (in the precise fords of the -

Act), to "the debt &r costs." (Warner vs. Buss, ft C.) ^. '

185
:-The giving of notice required by secUon 105 of the Act does notincinde ^

the necessity ofnotice to each individual creditor required b«»ection IN.
(In the matterof Starke etal., ins. petrs. fordiscljarge, C. of R.)............, 283:-A payment by thesherifl^ under a judgment of distribution, to an opposant
therein collocated at a time ^hen such opposant was no longer possessed •

I
of hisestate (having assigned«,e samoun^er^he Act) isgood, andcannot
be ^uesUoned subsequently br the assignee. (Salvas vs. Levrean, a^d

u u „ *7°^®?' °PP*« •">•* a^vm, assigtiee, petr., and Tach6, sheriff, C. of R.). 293:-An assignment nndet <|he Act by onemember only of a copartnerehip ean^
not operate ai an assignment of thg partnerehip estate. (Courioyer vs.
Trancliemontagne etial., and Barthe, int party, C. of R.) „.;... 335

I«8TOANCB:-When a Fire Insurance Co.'s^local agent, acting withii the scope of his
powere and according to usage with such com^j^, receives the jrenuum
for an insurance and grants an interim o^deposft teeeipt, subject,toIW

^1 II H

H- II II

^

-\--. v
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approral of the chief officer of racb companj ud the oonaitiom of the
'

compahj-i policiei, the applicant ii iniared until hehu noUoe that the rii|c

lideclined.fOoodwln, appellant, and TheLanoaehilePl«»ndLlfcIinur. '

,
ance Go., reipondent, Q. B.> f ,

" :—WhenapartyapplleitooneagentofanIn|»ranceOo.*andlst«ftiiedlnl .

surance, and afterwarda applies to -another agent of the same company
an d secures insurance through him in the ordinary node and preceded by
the usual inquiries

; the fact that such party does not mention that he had
before applied to another agent of the same company fbr insurance and
yas refused, is not the concealment of a material <act to render the insur-
ancevoid. '(Po.) .

" :-When a company absolutely repudiates the insurance ejrected by inteiim
or deposit receipt, and when 4he policy has not issued, the rigit of actios •
accrues. at once, and there is no necessity of giting the preliminary notices
and conforming to the delay and other conditions precedent, in case of
loss, indorsed i|pon the company's policies. (Do.) t: ......:. i

:—A, policy pf, cofttaining the folloyiring clause is legal'—viz :--•• The Com-
pany -^m. not be Answerable for any loss or damage by fire occasioned
''^ *"''"*"*''*' °' huwicanes, or by burning qf/orhti; and this policy
shall remain tutpttidtd and qf no efftet in respect of any loss ordamago
{howeve^uted) Which shall happen or arise, during'the txuUnet <^ any qf
the c<mm^«ncitt <\foTeta%d." And in order' to exempt the company from
'•»*''"'y 't '8 oijiy necessary to prove tbatat the timeof the loss the neigh- ^^

bouring forests were burning. (|k|e Commercial Union Assurance Co.,
appellants, and Tbe'Canada IronWning and Manufacturing Co.. respon-

^^

dentaQ.B.) ^ ,..,„ 80
t—A landlord cannotTntaeh, by *oMi> urf«opan(.;ftiy«men<, the money pay-

. able under a fire insurance polipy to bis tenant, on the simple pretension
the t the tenant is worthless and that the moreables insured and destroyed

• J|y thfr fire -were hypothecated or affected for the landlord's claim. (Belan-^r vs. McCarthy, and the Imp, Insi Cq. of London, T, S., S. C.) 138
• " :— Kiie LinclNsoBAjioi.

iKTERvmiTioN :—An, which has not been served on the parties to the suit can have no <

effect. (Cournoyer vs. Tranchemontagne et 41., and Barthe, int
party, C. of R.)

,
m ^^ '

Jxmoussr, Procedure agaimt .-—Vide Pbactics. >-

Jjg^ Trial :—A'motion for a, cannot be granted until after the issues are perfected.
(Hart et al. vs. The Northern Insurance Co., S. C.) 189

Labgknt :—An indictment for, ^iH not lie against a partner, under the 32nd and ISrd
Vic, ch. 21, s. 38. {Regitui vs. Lowenbruck, Q. B.)... ii»

Liasb:—Vi* Ptw.
« :—When a tenant removes any portion of the moveables in the leased

premises, the landlord may sue out process of «ai«i« gagerie par droit de
• «ui<«, as *ell for' rent overdue as for rent'TOt to accrue. (Houle'vs.
Ood^re, and Dumesnil, nti« «n oaiM^C. C.)...*. ij|" —Where a written lease has been continued by tacUe reconduction during

- C -
F'^eraJ years, the lease terminates ipsojure at the end of any one of Such

. C years, Unless continued by common consent for another year. ((jaiiioD-.
', Ugne vs. Web8ter,S. Q.\. ,........;. 153

^"^^^^ opening of a private, by a person to whom it was not addressed'and for

^ whom it was not intended, and voluntarily perusing and copying such let-
^ / ter, renders the person who thus violates the sanctity of private corres-

pondence answerablem damages. (Cordingly vs. Nield, 8. C.) 20*
Libkl:—Vtd; Griiiinal Procidure.
LiCEXBB Act :—-^e tribunal constituted under the A?! be!ng*hatof /too Justices of th« J
'

- Peac6, a conviction by three such Miticefc'ls illegal. (Paige, petr., and
Griffith, respondent, S. 0.) ; .i.^.. jjg.
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" :—A ooarietite-fbr MlUng Uqnor in tba houe of another ii nvll. (Dp.)...
* >-Th6 opnTlotlon should b« Mpunto from UM'Mmpl^t (Do.)

•
.
« t-n* pbwar «bnftrnd by Tbo B. IfrA.Aot, to inpoio " lino, poniilty or

Impriwnmenl," dowinot rMtriot tho po,iwr of the ProTinciki LigitUturo to
; the ezerolM of only one of thceo model of pnniihment at n time br anv

pertWilwrAct. (Do.) ;. ;,. ..71,.........'

"v " '~5'^'* * oooTlotlon ie for t^ oAncet, inonrring two pennltiee, the ooa*

> ' vi^^ilthonldipeoifyforeMhoffenoethetime,pIaGeand^pennItyincurred.
(Do.) „'.;

,_,^ ^^^^,_
,*- V " >-Thea O.hM no authority to iuoe a maiuAimM to the Lioen^ Oom^

V miMionen under 37 Vie, oh. 8, to compel them to grai^t license. (PriTett
Ts.fieitonel(ll.,H. 0.) ^....: .; jjj

Lira ImuBAHci :—The, proTiaione of the SUtlftiM enabling ininraftce to be effected in
faror of wiTijp and children are in the nalnre ofalimtn*, and therefore luch
ininraneei aretree ffom the olaimi of the cieditora of both hoiband and
frife. (Vilbon, appellant, and Harftonin, reipondent, Q. B.).....

llANDAHnB:— FiVfa Liowu Aof.

n»

11!>

349

»3

164

"%•

" .. »-Undi* Art 1023 ofthe Code of 0. P., ai amended by the^th Vic, ch. 6,
~ ^ ' •. 23, of the Statntes of Quebec, a Jvige in Ohambeis rily, eyen during

term, grant »n application for a wrA otmandaiHU$; and the affldatit in
•npport of Oie application may be general, and limply to. the effect that

. the allegatloni of the petlUon_are true, (fii parte Smith, for a writ of
^fMfariliM, and Sexton, recorder, reipondent, S. Q.) ,...

UiRCBART SiAinii'B A«| :-The 125th section of ftre Act of 1873 doei not ieitrict the
appli«5%tion of tlie Actsjn the cases' of foreign Teiiels, to the oflbnce of
desOTtida only. (B«j»irtt Johansen et al., for habta* corput, Q. B.)

«< «<
":—Where there was irdemtion in thcToyage from that stoted in th* Ship,

f
'ping Articles, occailbned bjr^a return to the port o Quebefi not specified
in them, the engagement Of a seaman was ,tertB|pated, as there ynu then
no snbsisUng contract, and a plea to the jurisdiction of The Admiralty,

* alleging^ subsisting Toyage under the 149th s^tion ofThe MerofaantShip-
ping Act of 1864, which enacts that no seaman who is engaged for a Toy-
age or engagement which is t(^tenpinate ixx the United Kingdom} is en>
titled to sue in any court abroad for wages;|*will be overmled. (Th^ La-
tona, V. A. C,)..«

;

In;thec«se of aloan pf money to a^ the onmpro6an<li is on the plaintiff suing
for inch loan, that the loan was l}ene6cial to the i^or. (itiller ttt

'

Demenle, 0. 0.)..^..: iS^.;j, ..^ -...^

Mi^i^intB:—Apleaof.is necesfluily an exc^lCdn to the form. (JnbinTille it al.,

appellant8,.and the Bank of British North America, respondent, Q. B.) 237
MoBiBiAL, CiTT OFi-i-Neither the S. G. nor any judg^hereof had power to remoT*

commissioners appointed for purposes of ezp|g||iatidn under^ Statute .

^
27th and 28tii .Vlc^ chap. 10, and appoint d^^in their it^t^-cu
ground that'they were pursuing a ricious and iUegal mode of e:l)

tion. (Brown etal.,appelUnte,knd The Mayor, ftVofMontredlj
denti> Q. B.).,... ,i«fi. .i',^...........n « II ,_.in ,cj^ expropriation, where the commiiiionen clearly intended to
award f1000 per annum,.bnt onlyawarded a capitalsnm off12,600, which
would produce at 6 per cent, a sum less than |1000 per annum, the S. 0.
will augment the amount of the<award.- (Taylor. The Mmf It al. of

t • 'V Moritml S. (J.>.... '..».:;......„.
;.... 210

" « " :—Notwithstanding the Quebec Act 36 V^c, ch. 32, section », the Oonrt will
hare difficult in d!stui1)ingthe awai;^ ofcen^missioners in expropriationu
to the Talnrof property expropriated and the amount of indemnity to ba

TT '. aUowed the proprietor." (Baggvi. the Mayor, ftc, of Montreal,8.0.) m
II II II :_The Corporation- flaying acqnfared aijight to cloM itreets gineralty

by An Act amending its Charter, and in which Act there is no^^mtioii of

186
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iMatmaltj, J0J be oondam
^nftrrad bj iuob antendioi.

> \:_
* m n^ogniMd in iU Charter

,^
1^, ^kijlpt «t al. of Montnal, app

ipirjM>nnoM:<lu|l4 under Aniclep|df the
• ' ^ «ptle 0. q. rend«r5inUrin,

Wd^niisaed oni|otion. (Lord
MmO.G.)....J.............

-JlfV^niw Article 484 of tl

the' defendant has been

a prelliminaiT exceptJoa t<

epcMitiequii

IT'*..

W

-.i'. '"it

I, to in tKe nature ii^jL,

! n

. j

?^^
,::',.i

N '

.-, damage! for the ezerohi^f
particularly ifcompeneationftr
' other Acts in amendment ^wn

!•, and Drummond, reipondent, Q.
ofCvP. cannot^ '^'*^'* J"
^n oppo^on tji •uch^udgme
3azinet ^alg^d fia'zi^t'al

I.P., 01

a wro;
_^

^nd mui^
l'l2ofth(

ame
tliihJfprtb 'America, njppbni

leate aiid^itf pe
partnersliip.

kg on bniinjM| at iron

•ale of notorial excej^iqi

btoth, did not exempt the

a detract of sale <ir pi^ i_

.

... -, ^^,- i^nn^ naipe, aoch lale beii

M • ' V*l^^J^'^^^^V^f^iP IwiiineM, and the purchailw ba>

;t««*:w-^^^o,^eT islp*jfWi)l^ a^ of the debtor, deiittn(L6r'

"*'«*'* made there, before fatereet can accrue thereon,' »n4 # mht
i^nt,dPheeapit«Mdwe t«Sa|»rty indicated by the creditor, aithq\i^.
after ttt^ith at wi)i((^ it feU due; ii sufficient to plereat th» iKcrttiiikof

iaSJ''!•'
^^'H*"*"**^-m^' ^- °^> :..^:..;«,rfm 284

Wherefth? term of a leasdofa, ip^^ cluirch suefci °(U St. Andrew's clmrcli, Soii-
>

rial, is,clearly delined by the re!Bei][>1iJ^»-the rent, no notice is necessary to
• :><>fi d^tettniiip ihe lease'ajt^ the expiratio^ of the'term, a'nd^The Minister and
•"

i,
Trustees; of'the chu|ih hare^ ri^ht toreftise^ renewal of thOleMSi
(Jqhnstqtt Ts. TheMJii^^r and ^rustises of ^t. Andrew'* Ohurol»,.li((iit.

fsaj, a. (s.).. •••A...'4l...v..|t..*M...i.„^, ,....,,4.... i...... i;y.i.,i.^H3•J

^
"A '

, y

|ft;i(<|'tiei trrVidt Oppositiov.

m

; ^ '>,; 117^ »aleipf goods may be .ralidly made JSnder an execuUon' rf«.*ofi<» Ijnl 4«|^

'^j^'' '
t^^ ^^' *"' *''• return of the writ into fiourt^ (Elliott vs. ^t. Julien, laSit

Vim-^- '^"*"' "pp""*"*. s. c.) ::\ *:...:..,.: ^ ;L.Il.i n

m
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jf' kxiOlfTIOM.

*
t " iBAISniARBi*.-

;.':'." TaifffiAisi. ", -, I :
:

.'. *;
,

_. '• ApPiAi. i
• .^.-^ \

J—A plaintiffcannotmo^e toamend l^deciaii|>tion, so thij^t it may _b.
« the facts proyjid, while the case u ikeribme. (Beard ts. McLaren

-.—rtde TBAxawm. • * , ,

f:—(^oa^oBATiox.
,:—PitoHiBiTioiii.

|:—JOBI TRiA£.

,,:—A special answer canfflR Iwi fyled to a special ansjrer, withoJ
f Court: (Hart etal. tb. The Northern InAhhce Co., S. 0.)/.,,

,:"^^5Sf!
''*"•** "^ moTing to r«yject a speci&l answer Irregularly ^p.

^ pl^Kifffylesa demurrer, and inscribes for hearing on law, the .Co
^discharge the inscripUon and order a repleader. (Do.) j.....„

m
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' "'«''
1.

' baa'b

' "
'~^nu«*r"r,."**'S?

•"" • P'O'-lwo'y noteM mad* brLe of the defend.

fy^ Jo"«.t."^^^^^ (Doling .tiU. T..8t.

^^
V,. -i

^
"'

'''^Uir.?' *'f
"•>"». ^w'dji; other pl^.i^^ftrito

^^

^^ " °*''
;*!«"f

»»» teohnlclly . ooaf..,ion of Jadgm.nt, i. Jnoluelve of

4^« '. *"•'"''•»'»*,<'"•"• (AurtleTi.Durooher.O.ofR.)....; .Z... m
" '!—004aDIAl».

'*^'''' " :—MlBBOlllE. .

'

•-^^^^0^ 1" * P'" "' P""'"" of Plaintiri demand unaccomp«nIed •

A "
>^''"*"*'*=*°'*"*°» "'judgment, will notentitle the defendant to ther, - Aoau of conteetation, in case the plainUff does not obtein Judgment for

^. / «ore than the amount admitted, and under any olrcumstances, a prayer
!?]'*.''"'* '•"• "•*"*'"* "• condemned to pay costs as in an un-

7°%»f««'
•«"*»'' on'yf^irwgular. (Latham ys.MarUn,C. of R) W

""in^hl r- u°//-
•^"- * "'• '" • **•« '» "'"'='' judgment was rendered

'^4 „M i^u""o^""'*'
''*°'"'' "'^•"^ *»• '•»"•'»•»«» "igned by the Prolh<^

<( , I
/ ••••••••e •....• •••• , ,,,,' ^^^^ ••••••,„ • 295

~.„.!1
?*""'»»• "^'»° •«•''•«» ••««! defendants they may be all legally.u«^ m the d»trict within which one of them residi JM^rJonally. (F^ •

^^

etal. vs. Auger etal.,S.C.) .^[^.^ . 2o«

'"l^t?"'"!""?'' .*" ""* ^•'•*- "* ^- P- »"°odes of settingasWe a judg-

wh«l r ?? r* ""* • ^'^''^ "«*"» "»^ »>• brought for the purpow

2owleJi?i:';'5tH*"r
*'" "••J-^*--* wasob^ined without^knowledge and without service on him of the writ of summons. (Kel-

,,,
|°H*PpeUant, and Reed, re.pdt.,Q.B.)

r. J ^''''qo
* :.—M* IHTIRVINTIOM. T ^

"

i»ittsoR,PTio» :-The, of a promissory notemade in a for«ign;country and payable there,

. ^"""'""f-A writ of, cainot be issued agai«t;;;;p;Srt;;;Uy"p^^^
'*

•
' „/

«
• k'"'

*>%^r'»,^B«>hibition, and The Corporation of the VilliHje
of Gwnby, respdiderf^C. of R.) „ ian

PBOill880BTNoT|:-FicfePBKB0RIPTIO». "

"" ' >•
"/ " ;-Apaperwriting,«ott«W»vpw^>bywhichdefendant«cknowledgedand

r r; confused to well and truly owe to plaintiff, certain amount for value re-
ceived by settlement of notes (refflemnu de bilUu) given before the date

«il- ?•* /T' ''."*"'»• ''*''*''' defendant obliged himself to pay to
plamtiff, pr order, in one yew from^the date of SMeh paper writing, with

^^ '°'*"''*''''*fomi^oryno&||iau,le to the short prescription of five

_> ^, ' «;? P»l#^WnF(?«^urt^fel8; GIIM^ 0. of R.) 154
^

' •
~tniS^*'^^"''

P"Porting;t<i|» a, fii,»ia proved to have been fraudu-.^n^Tvntten over the signatifce otthi maker/whicigiad be»n yritten on
^ 1^ °.

paper a.fcd,atory merely of the ^ty'TaddrSs, l^otbe
^

recovered on. (Ford et si. vs. AugeretalfcS% -»^ :Jk ««-.'«
QcKB^s B--^ -The d,,_jet apart byp^clamrn^r'^iy-ciE^A^ '

SAiBiKABB4T.-Inthec«eofa,befo«judgmenVtheab8eneeoVaspeciflcalWgi.tion '

i
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Suf J-Wh«r. (oodi art loM .pd pnrclMwr nAiMi to p.7 on round that tbt «hm1,
'

iron, not « rtprMentMl, and on rtftrtDM to arbllnton, ibay award that

,
purobaaar ia only •aUilad to aimall daducUon for brolt^n botll«i. th«

^ " ' Court wlU oondtmn parobaaar ta paj ooati, notwitbiundiog tbAt tb«
; ; ' frbltraton Awardad (without authority, bowaver, to pronounoe aa to

- •e°',v«
*''•'••«'• P*rt7iti«uldpayWaowfl coala. (Urnuharlra. Uoore.

O'^-y .-.

; i.....,..j».„.. .X». 71
; " :-P»of of a D«w sale by witnaaiM ii inadtuiuibia, without a writiugot
„ »

without preTloui deUrery. (Baard n. McLareh, 8. 0.

)

^..... n.-A.nl* of goodi cannot be reioindJfl, on the ground of f^ud in tb« n^'e
of paymen^ aft*r the Upi. of luch^ time aa will preaane^he wrong doer .
being in the )N>«ition be would otherwiae have been in guo<^ the goods
had the demand for reacialon been made "promptly. (Lewia at ml
JeflVey atal., 8. 0.)... J.S........... ...........~A vendor ofimmoTeabtei (before the pM*lngofttaiCode) Who ihiu iuiig^^^

.
portlona of the purohaae leoney, can, nevertheleaa, bring a reaolutory

>. action by ^taion of the default of the rendee to pay any porUon of the
parchaae money, and the intarrention in such action by the aaaignea con-
talning a declftration of acquieacence in auch action, placet the plaintilTi
nght beyond queation. ( WaUon, appellant^anA Paf^ina, taipoadant, Q.

SiioNioRiAi, Taxcai r-Wh^re a ponb^toflMfln^Hl'giiio^Z^^
acquiiltion to pay a pertain rtntt to the aeiguior to the relief qf the Ten- •

dor, and the Governmelt aubaequeotly paid the capital of the «»tt» add
thereby extingiiiihed it, the vendor has no claim against the purvbaaer t>\.
compel paymejjt to him of the proportion of the price of the land repre-^ ^

* Mntedbysuchrtntt. ^(RochoaTs. Monganais, Sro.) ^ ^'
jjig

8cBO(»LTBU8TBi8:-Thecorporat« name of those of the dissentient miOTin'jit'by
implication, the same as that of the Trustees proper. (Ousbiog Ta. The
SchoolJTrusteesoftbeMunieipality oj Acton Vale, S.O.) 21

« " :-Thepe cannot be m«i« than one diasentient sobool in each monlcipality
(Do)

• . ' -,
SBiRirr:— KiVfelNSOLvaMT Aoiror 1669.

.............. «i.

Stamps :-An application to affix, will not be granted, wheni thei% is nothing to shaii^
* that the holder waa ignorant that'the duty had not beeQ paid, mnd mad?
the application as soon ^ he became aware of th^fkct. (^urele ii. Duro-
Cher, 0. of R.).,

,
•

" " :-An applicaUon to affix, will not be granted, u^ms aop^itod "by an'iiffll
daWtahowing that the affixing of stamps had been omitted through Inad-

'

- '"»•"«• w mistake, and that the. application waa made>) soon a« the
^ discoTeiy of the omission took place. (SJoheflfer tb. Fauteux, S >. JiftSpB»Timid»:-An authorisation to the curator to a, to aell real property "affect^'by

' the substltuUon, unaccompanied by a similaf>uthorization to ft tutor arf\
Abe to such of the 8ubsUtut«i as are lining bnt iaoaitable of acting, is V

insufficient. (Benoit et al. tb. Benoit et al., 8. 0.)......
TiiHB Sami :~A, ha84aio right to appear by attorney, in answer to the writ sa^^" on

him, and aa appearance fjrled under sucb^ drcumstano^ wUl be rejected
onbiotion. (Forbes et al. rs. Lewis, a C.) .........";

LanTfl:-.The lale of OoTemment, is a sale of an immoTeiiui. (WaW teipai-\ lant, and ?|«rkins, raspdt., Q. R) ^.7... '_/,;
TBAiinnKAnassigneit; nnder aduly executed tranafer bfi'jdebt, can suaforand w^

Wjtte debt in hia own name, although ha may be in reaUty only the
.

agent oftli^ignor. (Nault vs. Oharby qt al., 0. of I^)......»y
:—The want ^Wnlfieation of a, cannot (m invoked Against a plaintiff in a

hypothecary aciha^ in which the only plea ia that tlie defradant is only
an occupant and ndt^a proprieter. (Gibeau vs. Dupnis, S. Q.)...,... ^.

an osBlgnment of d^ts be made upon ^e condition that the aiaiffaor

VT
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w Hn.wtll py their4moant upoa'tb) i»Un\t^ the debton, •od without ohlf'

^TLT^ . Tk""' 'T'r -?""""' for.,M.,n.ent hL been w»d, Za*<*. oritta^ debto«. (LebelUs r.. W.lk.r .( Vlr., 0. of B.) Ti.
"
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