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No. 18.] BILL. [1861.

An Act for quieting Titles to Real Estate in Upper Canada.

' y

W IEREAS it is expedient to enable owners 1and to have their rreamble.
titles or certain facts involved thercin judicially investigated, and

if established, to have the saine conclusively declared to be so, with a
view of quieting titles and of avoiding renewed and inconclusive investi-

5 gations at every transfer or mortgage of the saine land; And whereas
it is also expedient to inake certain amendments to the Law in regard to
the limitatin of suits with a like view to the quieting of titles ; Her
Majesty, &c., enacts as follows:

I. Any owner of an estate in fec simple in land in Upper Canada owners in fee
sipeetitl-10 shall be entitled to have his title judicially investigated and the validity jetd toaicia1

thereof ascertained and declared; and he shall be so entitled whether his investigation
estate is legal or equitable, and whether subject to or frec fron any of title.
dower, leases, tenancies or other incumbrances.

11. When any person lias any estate or interest, legal or equitable, i In case orany
utirestate,15 or out of land in Upper Canada, and such estate or interest is not a1 investigation

estate in foc simple, (subject or frec as aforesaid), such person may also to be discre-
apply for the investigation of his title and a declaration of the validity tionary with
thercof ; but it shall be in the discretion of the Judge, by or before whom the Judge.
the proceedings arc taken, to grant or refuse the application for the in-

20 vestigation ; and such discretion may be invoked and exercised at any
stage of the proceedings, and the decision of the Judge in exercising
such discretion shall be subject to appeal like any other decision.

III. In case any owner or person interested in land has for valuable By whom aP-
consideration agreed to obtain for another an indefeasible title to or con- c mae in

25 veyance of the land or some interest therein, under this Act, the latter certain cases.
nay make the application, and with the saine effect as the person vho so
agreed to obtain the title or conveyance for him.

IV. The application shall be to the Court of Chancery or any Judge Form of ap-
thereof, and may be. by a short petition in the forn given in Sche- pulcation, and

30 dule A. to whom.

V. A certificate by the Registrar of the said Court, of the petition iegistry of
being fled, shall be registered in the Registry Office of the County in application.
which the land lies, before the investigation is entered upon, and
this certificate may be in the fori given in Schedule B.

85 VI. The application shall be supported by the following particulars: How the ap-
1. The title deeds and evidences of title relating to the land that arc plicationmust,

in the possession or power of the person whose title is to be investigated. be supported.
2. A certified copy of all other registered instruments affecting the land,

since the last judicial certificate (if any) under this Act was given, (or
40 of all as the case may be), up to the time of the registering of

a certificate of the petition as provided for by Section-5.



3. The certificate of the Registrar of tie County in which the land
lies, as to registereti judgnents, suits in Chancery, Decrees. Riles and
Orders for the payiment of money. or otherwise, viich affect or appear
to affect the title to the land.

4. A concise statement of such facts as are necessary to make out the 5
title, and vhich do not appear in the produced documents; but no
abstract of produced documents shall be required. except on special
grounds.

5. Proofs of any facts wlich required to be proved in order to malke
out the title, and which are not established by the other produced docu- 10
ments, unlless the Judge shall dispense with such proofs until a future
stage of the investigation.

6. An Alfidavit or deposition by the persoin whose title is to be investi-
gated and a certificate of one of his Counsel or Solicitors, to the effect
hereinafter respectively nentioned, unless the Judge sees fit. for some 15
special reason, to dispense with the saine respectivelv.

i. A Sehedule of the particulars produced under the proceeding six
sub-section s.

Wbat theaffm- VII. The Affidavit or Deposition of the person whose title is
davit ordepo- to be insvestigated shall state to the effect, that to the best of 20Sition of the z
fapl cantf his knowledge and belief lie is the legal and equitable owner of
must state. the estate (whatever it is) which is clained by the petition sub-

ject onlv to any dower, leases, tenan:cies, casenents and incunibran-
ces to be set forth in the Schedule to the petition, or that there
is no dower, lease, tenancy, casenent or other incumbrance of or 25
affecting the land ; that the deeds and evidences of title which he pro-
duces, and of which a list is contained in the Sehedule produeed under
the preceding section, are all the title deeds and evidences of title
relating to the land that are in his possession or power, and that lie is

As to adverse not aware of any adverse claini to any part of the land ; or if lie is aware 30
clainis or poS- of any adverse claini to any part of the land or to any interest therein,session. lie shall set forth every such adverse claim, and shall depose that lie is

not aware of any except those lie sets forth; And the Affidavit or Depo-
sition, shall also set forth whether any one is in possession of the land,
and under what claim, right or title. 35

In certain VIII. This Affidavit or Deposition inay in a proper case be made by
cases it ma some other person instead of the person whose title is to be investi-
boie by gated, at the discretion of the Judge to whom the application is made,

person. and in that case the affidavit shall be modified accordingly.

IX. The certificate of the Counsel or Solicitor shall state to the effect, 40
What the cer- that lie lias investigated the title and believes the party to be the owner
tîficate of of the estate which the petition claims in the land in ques-Counsel or
Solicitormust tion, subject only (if such be the case) to any dower, leases, tenai-
state. cies, easements or incumbrances that may be set forth in the Schedule to

the petition; (or that he so believes, subject to any questions of law or 45
fact to be set forth in the affidavit, and in regard to which he. lias any
and what doubt;) and that he has conferred with the deponent on the
subject of the various matters set forth in the affidavit or deposition
referred to in the. preceding two sections, and believes the affidavit or
deposition to be truc. 50

Onwhat evi- X. The Judge in investigating the title may recoive and.act upon any
dence Jude evidence that is now received by any of the Courts on a question of title;

and any evidence which the practice of English Conveyancers authorises



to be received on an investigation of a title out of Court ; or any other
evidence, whether the same be or he iiot receivable or sufficient in point
of strict law, or according to the practice of the English Convoyancers,
provided the sanie satisfies the Judge of t'ho truth of the facts intended to

5 be made out thcrcby.

XI. The proofs required maybe by, or in the form of, affidavits or cer- Form of
tificates; or imay be gi-ven vivcî voce ; or may be in any other manner or proot.
form that under the circumstances of the case is satisfactory to the Judgé
in regard to the iatters to vhici the same relate.

10 XII. If the Judge is not satisficd with the evidence of title produced Further proof
in the first instance, lie shall give a reasonable opportunity of producing ifjudg isnot

furtler evidence, or of reinoving defects in the evidence produced. SatisfiC.

XIII. Before giving a certificate or conveyance under this Act, the Judge may
Court or Judge shall direct to be published in the Canada Gazette, and if order notice

15 he secs fitin any other newspaper or newspapers, and for such period or ebs
periods as the Court or Judge thinks expedient, a notice either of the ap-
plication bcing iade, or of the Rule, order or decision of the Court or
Judge tliereon; and the certificate or conveyance shall not be signed or
executed until after the expiration of at least four weeks fromn the first

20 publication of such a notice.

XIV. When the Judge is satisfied respecting the title, and considers Or grant cer-
that the certificate of title can safcly be grantedwithout any other notice
of application than the published notice so required, he shall grant the
certificate accordingly.

25 XV. In case there'is any adverse claim to any part of the land, the Notice to ad-
Judge shall direct such notices as lie deems necessary to be mailed to or verse caim-
served on the adverse claimant. ant.

XVI. In all cases lie may require froi time to time any further publi- Farther pub-
cation to take place, or any notice to be mailed or served, that lie deems lici or

30 necessary before grantog hs certificate. notice.

XVII. In case of a contest, the Judge may cither decide the question in case of
of title on the evidence before him, or nay refer the same or any matter conte3t.
involved thercin to the full Court, or to anymode of investigation which
is usual in other cases, or which lie may deeni expedient, and may defer

35 granting the certificate until afterwards, according as the circumstances
of each case render just or expedient.

XVIII. With a view of expediting investigations, the Judge, if hesees Petition may
fit, may refer any petition presented under this Act to the Master or be referred
aDeputy Masterof the said Court, or to any Counsel named by the Judge, to Master.

40 and in such case the referee shall proceed as the Judge himself should
do under this Act, had the reference not been made.

XIX. The Judge nay also refer any title to Counsel namcd by the JudgO may
Judge, for a preliminary report or examination, and may call for the re ro
assistance of Counsel in any other way or for any other purpose that may

45 tend to the despatch of business under this Act.

XX. But every report or certificate under the preceding two sections Report sub-
shll be subject to the approval or revision of the Judge. ®c to ri



rorm ofcerti- XXI. The Certificate of Title may be in the forn contained in Sche-
ctate of titi?. dule C to this Act, and shall lie under the seal of the Court, and shall

be signed by one of the Judges and by the Registrar of the Court, and
the saine and the Sehedule (if any) thereto, shall be forthvith registered
in full, both in the Court of Chancery, and in the books of the Registry 5
Office of the County vhere the land lies, without any further proof
thereof

Registry of XXII. A memorandum or certificate of the registration nay be en-eertiseme drsed on the certificate of title or on any certified copy thereof thus
"Registered in Chancery. 1860. Book 10

Page , A. G., Registrar.
Registered in the Registry Oflice for the County of , Book

Pae (Date) Registrar,"
and a memorandum or certificate so signed shall be evidence of the
reriîstration mentioned thercin. 15

Effect of cer- XXIII. The Certificate of Title vhen so sealed, signed and register-
tificateofîitle. ed shall have the effect of making the title therein described, conclusive

and indefeasible from the day of the date of the certificate, as regards
IIer Majesty and all persons whatcver, subject only to any dower,
leases, tenancies, easements and incunibrances mentioned in the Sehedule 20
thereto, aild shall be conclusive evidence that every application, notice,
publication, proceeding, consent and act wVhatsoever, which ought to
have been malle, given and donc previously to the granting of the cer-
tificate, bas becin made, given, and donc by the proper parties.

certified cory XXIV. After a Certificate of Title is duly registered, a copy of the 25
ol certiticate Certificate, purporting to be signed and certified as suci copy, by the
to beevence. Registrar in Chancery, or by the Registrar for the County in which the

land lies, shall be admissible evidence of the Certificate for al purposes
vhîatevxer, without further evidence of such copy, and -without account-

ing for the non-production of the certificate. 30

conveyance. XXV. In case of a Chanccry sale, the Court of Chancery, if it
n cae of° thinks-fit, may investigate th title with a view to grantimg an indefea-
Chancery sible title, and in that case, a Conveyance exccuted to the purchaser un-
sale. der the scal of the Court, and the hand of one or more of the Judges

and of* the Registrar of the Court and purporting to be under the 35
authority of this Act, shall have the same conclusive effect as a certificate.

rm. XXVI. The Conîveyance may be in the form set forth in Schedule
D to this Act.

When an in- XXVIl. Where a decree is made for the specific performance of a
defensible contract for the sale of an estate, and it is part of the contract that the 40

co -or vender shall have an indefeasible title, the Court shall make the like
investigation, and the Conveyance shall be in the form and have the
sane effect as a Conveyance in other cases under this Act.

Rigbt to judi- XXVIII. In case any person domiciied in Upper Canada, or claim-
"it ®f~ ing any real estate situate in Upper Canada, desires to establish, not 45gation of tCDO

some fact, his title to some specific property, but gencrally that he is the legiti-
which inay mate child of bis parents, or that the marriage of bis father and mother,frtfC a titie. or of his grandfather and grandmother, was a valid marriage, or that

bis own inarriage was a valid maarriage, or that he is the heir, or one of
the co-heirs of any person deceased, or that lie is a natural born sub- 50



ject of IIer Majesty, he may if the said Court thinks fit, bave any of the
said matters judicially investigated and declared.

XXIX. The application may be by a short petition stating the object Application.
of the application.

5 XXX. The petition shall be supported by an affidavit of the appli- What the Pe-
cant verifying the statements of the Petition, and stating further that ition u3t

his claim is not disputed or questioned by any person ; or if bis claim is '
to his knowledge disputed or questioned, heshall setforth the facts in re-
lation to such dispute or question, and shall depose that lie is not aware

10 of any dispute or question except what he has set forth, and he shal-
state in the affidavit such other facts as nay *satisfy the Court of the
propriety of proceeding with the investigation.

XXXI. The investigation shall be made by the sane Judicial Investigation,
authority, and in the saine manner, and on the same evidence, and the proofetc.,'in

15 same publication or other notice shall be required, and the sane pro- such case.

ceedings gencrally shall be had, and the certificate granted on such in-
vestigation shaill b registered in the same way, and mnay be proved by
the saume evidence, as nearly as inay be respectively, as in cases under
the first section of this Act.

20 XXXII. This certificate when registered shall be conclusive and in- Effect of Cer-
defeasible in favor of the party on whose application the sane was tificte,
granted, and all persons claiming by, from, through or under hin, and
shall be priniCt.facie evidence in favor of all other persons, as against
all persons whatever, of the truth ofthe fact therein declared.

25 XXXIII. Butin case a Certificate or Conveyanceis obtained under this it may be im-
Act by fraudulent misrepresentation, or fraudulent conceahnent of ma- peached for
terial facts, the saine shall at any tine witbin twenty years after the dis- fraud.

covery or notice of the fraud, be liable to impeachment in equity as
against every person who was by himself or his authorized agent, a party

30 to the fraud, or against any one claiming under such party, except a Exception.
subsequent purchaser for value, or a subsequent mortgagee or judgnent
creditor, without notice of the fraud to such purchaser, maortgagee or
creditor, or except any one claiming under such subsequent purchaser,
mortgagce or judgment creditor ; but the notice necessary to be estab-

35 lished in sucb case is actual notice.

XXXIV. A separate book shall be kept in Chancery for the regis- Register tobe
tering of these and other Certificates of Title, and conveyances given kept.
under this Act, and the certificates and conveyances registered therein
shall be numbered in order, and convenient indexes to the book shall be

40 kept in such form as the Court from time to time directs.

XXXV. In case any person who, if not under disability, might bave Where any
made any application, given any consent, or donc any act, or been party party is &
to any proceeding under this Act, is a minor, an idiot or a lunatic, the °nor, Ina-
guardian of the'minor, or Committee of the estate of the idiot or luna- tic, &Ç.

45 tic, may make such application, give such consent, do such act and be
party to such procecding as such person might, if free from disability,
have made, given, done or been party to, and shall otherwise represent
such person for the purpose of this Act; and if the minor has no guar-
dian, or the idiot or lunatic no Conmittee of his estate, the Court or

50 Judge may appoint a person with like power to Act for the minor, idiot
B 18



(arried or lunatie. But a married woman shall, for the purposes of this Act,
Women. be deemed a feme-sole.

Proceedings XXXVI. Proceedings under this Act shall not abate or be sus-
net abated by pended by any death or transmission or change of interest, but in

such event the Court or Judge nay require notices to be given to 5
persons becoming interested, or nay mxake any order for discontinuing,
or suspending, or carrying on the proccedings, or otherwise in relation
thereto, as under the circumstances may be just.

Procedings XXXVII. No petition, order, affidavit, certificate, registration or
not void for J
want of fori. other proceeding under this Act shall be invalid by reasons of any in- 10

fornality or other technical irregularity thercon, or of any mistake not
affecting the substantial justice of the proceeding.

Construction XXXVIII. The foregoing provisions of this Act shall be so construed
of this Act. and-carried out, as to facilitate, as nuch as possible, the obtaining of

indefeasible titles by the owners of estates in land through the simplest 15
machinery, at the smalst expense, and in the shortest time, consistent
with reasonable prudence in reference to the rights or claims of other
persons.

Appeals. XXXIX. An Appcal will lie fron any order or decision of a Judge
under this Act to the full Court, and froni the full Court to the Court 20
of Error and Appeals, as in the case of Orders, Decrees, Rules and
Judgments, in suits in ordinary cases. But there shall be no appeal
against a certificate of title after the registration thereof in the County
where the land lies, though the same iay afterwards be impeached in
Equity for fraud as already provided. 25

LIMIUATION OF SUITS.

Absence from XL. In'case any person is absent from Upper Canada at the timehis
afc. mfor right to make an entry or a distress, or to bring an action to recover
bringing cer- any land or rent, first accrued, such person, or any one claiming under

auin suits. him, shall not bo entitled by reason of such absence to make an entry
or a distress, or to bring an action or suit to recover such land or rent, 30
after the time within which it would have been necessary to do so, if
such person had not been absent from Upper Canada when such right
first accrued.

Defective title XLI. In case a person is in possession of land under a defective title,
psses ion be- acquired in good faith by such person or by some person through or un- 35
lieving it der whon he claims, and without notice by the person who so acquired
good, cured the same of the defect therein, no action or suit at law or in Equity for
by ten ycars the recovery of such land from the possessor, by the person who, in con-possession
without n sequence of such defect, is entitled thereto or claims the same, shall be
tice. brought after the expiration of ten years from the time of such title be- 40

ing acquired by the possessor, or by the person wnder whom he claims:
Exception. Except that if the truc owner was under the disability of infancy or of an

unsoind mind at the time such title was acquired, the action'or suit may
bc brought within five years after such disability ceased, or after the
death of such truc ownier, whichever first happened. 45

Act not ta af- LXII. But the preceding sections shall not affect any suit or action
fe"t pending now pending, and shall not take away the right of any one who shallDuits, etc. bring his suit or action within one year after the passing of this Act,

and shall duly prosecute the same te final judgment.



SCIIEDULE A.

IN CHANCERY.

In the matter of (the East half of lot No. in the coa i of
the Towniship of or as the case may be, describing the property
very briefly.

To the Honorable, the Chancellor of Upper Canada.

-The Petition of

SHEWETH,-

That your Petitioner is absolute owner in fe simple in p"o-ssession
(or as the case may be,) of the following property (describing it,) or (that
your Petitioner hath agreed for valuable consideration with
who is the absolute owner in fee simple in possession, that he shall obtain
for your Petitioner an indefeasible title to, &c.)

That there is no dower, lease, tenancy casement or other incumbranco
affecting the said land, (or,-that your Petitioner's title is subject only to
the dower, lease, tenancy, easement or other encumbrance in the schedule
hereto mentioned,) or,-that the only persons having or claiming any estate
or interest in the said land are set forth in the schedule hereto annexed,
and that the estate or interest belonging to or claimed by each is therein
aet fcrth.) Your Petitioner therefore prays that bis title (or the title of

the said to the said land,) may be investigated and declared
under the Act for quieting tites to real estate in Upper Canada.

SCHEDULE B.

Form of Registrar's Certißfcate of an Application under this Act.

I certify that an application bas been made by to the
Court of Chancery, under the Act for quicting titles to Real Estate in
Upper Canada, for a certificate of title te the following lands [stating
them.]

ALEX. GRANT,
Registrar.

SCHEDULE C.

Form of Chancery Certifcate of Title.

Number

These are to certify under the authority of the Act for quietingtitles
to real estate in Upper Canada, that A. B,
is the (legal) owner in foc simple in possession of all, &c., [here describe
the property,] frec from any dower, tenancy, leaso or incumbrance [or
subject to, ·c., specifying either by reference to a schedule or otherwise
any dower, leases, tenancies, easementa or incumbranees to which the title
of A. B. is subject.] Or that [atating the facts found and to be de-
clared under the 2Sth Section of the Act, and stating on whose appUi-
cation th same are declared.]



In Witnces whereof [Chancellor or one of the Vice Chanced-
Lors,] of the said Court, has hercunto set hig hand, and the seal of the
said Court has been hereunto affixed, tbis day of
in the year of Our Lord,

A. GRANT, C. D. L. 8.
Registrar.

SCIIEDULE D.

Yorm of Cancery Deed.

Number.

The Court of Chanxicery for Upper CÇ:nada, under the authority of the
Act for quieting titles to real ebtate in Upper Canada, doth hereby
grant unto A. B.. &c., [hre dr.seribe the pr<mises sold]to hold the same
unto the said , his heirs and assigns forever, subject to
[here specity, ither 1,v reference to a Schedule or otherwise, any dower,
lease, tenancife, casements or itcum,,ebrances to which the sale ismade sub-
ject.] In Witness whereof, [Chancellor, or one of the Vice-
Chanellors f the said Court,] has hereunto set hie band, and the seal
of the said Court ha-s been hereto set, this day of

ii the year of Our Lord,

A. GRAF, C. D. L. S.
Registrar.


