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No. 18.] BILL.

An Act for quieting Titles to Real Estate in Upper Canada.

S

WHEREAS it is expedient to cnable owners-of land to have their

titles or certain facts involved therein judicially investigated, and
if established, to have the same conclusively declared to be so, with a
view of quieting titles and of avoiding renewed and inconclusive investi-
gations at every transfer or mortgage of the same Jand; And whereas
1t is also expedient to make certain amendments to the Law in regardto
the limitation of suits with a like view to the quieting of titles; Her
Majesty, &e., cnacts as follows :

I. Any owner of an estate in fec simple in land in Upper Canada
ghall be entitled to have his title judicially investigated and the validity

thereof ascertained and declared; and he shall be so entitled whether his.

estate is legal or equitable, and whether subject to or free from any
dower, leases, tenancics or other incumbrances.

II. When any person has any estate or interest, legal or equitable, in
or out of Jand in Upper Canada, and such estate or interest is not an
estate in fec simple, (subject or free as aforesaid), such person may also
apply for the investigation of his title and a declaration of the validity
thercof; but it shall be in the discretion of the Judge, by or before whom
the proceedings are taken, to grant or refuse the application for the in-
vestigation ; and such discretion may be invoked and exercised at any
stage of the proceedings, and the decision of the Judge in exercising
such diseretion shall be subject to appeal like any other decision.

I1X. In case any owner or person interested in land has for valuable

congideration agreed to obtain for another an indefeasible title to orcon-
veyance of the land or some interest therein, under this Act, the latter
may make the application, and with thesame effect as the person who so
agreed to obtain the title or conveyance for him.

IV. The application shall be to the Court of Chancery or any Judge
thereof, and may be by a short petition in the form given in Sche-
dule A. : ‘

V. A certificate by the Registrar of the said Court, of the petition
being filed, shall be registered in the Registry Office of the County in
which the land lies, before ‘the investigation is entered upon, and
this certificate may be in the form given in Schedule B.

V1. The application shall be supported by the following particulars:
1. The title deeds and evidences of title relating to the land that are
in the possession or power of the person whose title is to be investigated.
2. Acertified copy of all otherregistered instruments affecting theland,
since the last judicial certificate (if any) under this Act was given, (or
of all as the case may be), up to the time of the registering of

- a certificate of the petition as provided for by Section-5.
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3. The certificate of the Registrar of the County in which the land
lies, as to registered judgments, suits in Chauncery, Decrees. Rules and
Orders for the payment of money. or otherwise, which affect or appear
to affect the title to the land. :

4. A concise statement of such facts as are necessary to make out the
title, and which do not appear in the produced documents; but no
abstract of produced documents shall be reguired. except on special
grounds.

5. Proofs of any facts which required to be proved in order tomake
out the title, and which are not established by the other produced docu-
ments, unless the Judge shall dispense with such proofs until a future
stage of the investigation. :

6. An Affidavit or deposition by the person whose title is to be investi-
gated and a certificate of one of his Counsel or Solicitors, to the cffect
hereinafter respectively mentioned, unless the Judge sees fit. for some
speeial reason, to dispense with the same respectively.

7. A Schedule of the particulars produced under the preceeding six
sub-sectivns, :

VI1I. The Affidavit or Depositien of the person whose title is

to be investigated shall state to the effect, that to the best of 2

his knowledge and belief he is the legal and equitable owner of
the estate (whatever it is) which is claimed by the petition sub-
ject only to any dower, lcascs, tenancies, easements and incumbran-
ces to be set forth in the Schedule to the petition, or that there
is no dower, lease, tenancy, casement or other incumbrance of or
affecting the land ; that the deeds and evidences of title which he pro-
duces, and of which a list is contained in the Schedule produced under
the preceding section, are all the title deeds and evidences of title
relating to the land that are in his possession or power, and that he is
not aware of any adverse claim to any part of the lund ; or if he is aware
of any adverse claim to any part of the land or to any interest therein,
he shall set forth every such adverse claim, and shall depose that he is
not aware of any except those he sets forth; And the Affidavit or Depo-
sition, shall also set forth whether any one is in possession of the land,
and under what claim, right or title.

VIIL This Affidavit or Deposition may in a proper case be made by
some other person instead of the person whose title is to be investi-
gated, at the discretion of the Judge to whom the applieation is made,
and in that case the affidavit shall be modified accordingly.

IX. The certificate of the Counsel or Solicitor shall state to the effect,
that he has investigated the title and believes the party to be the owner
of the estate which the petition claims in the land in ques-
tion, subject only (if such be the case) to any dower, leases, tenan-
cies, easements or incumbrances that may he set forth in the Schedule to
the petition ; {or that he so believes, subject to any questions of law or
fact to be sct forth in the affidavit, and in regard to which he-has any
and what doubt;) and that he has conferred with the deponent on the
subject of the various matters set forth in the affidavit or deposition
referred, to in the. preceding two sections, and believes the affidavit or
deposition to be true.

X. The Judge in investigating the title may receive and.act upon any
evidence that is now received by any of the Courts on a question of title;
and any evidence which the practice of English Conveyancars authorises
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to be received on an investigation of a title out of Court ; or any other
evidence, whether the same be or be not receivable or sufficient in point
of strict law, or according to the practice of the English Conveyancers,
provided the same satisfies the Judge of the truth of the facts intended to
be made out therchy.

XI. The proofs required may be by, or in the form of, affidavits or cer-
tificates ; or may be given vivd voce ; or may bein any other manner or
form that under the circumstances of the case is satisfactoryto the Judge
in regard to the matters to which the same relate.

XII. If the Judge is not satisfied with the cvidence of title produced
in the first instance, he shall givea reasonable opportunity of producing
further evidence, or of removing defects in the evidence produced.

XIII. Before giving a certificate or conveyance under this Act, the
Court or Judge shall dircet tobe published in the Canada Gazette, and if
he sees fitinany other newspaper or newspapers, and for such period or
periodsas the Court or_Judge thinks expedient, a notice cither of the ap-
plication being made, or of the Rule, order or decision of the Court ox
Judge thereon ; and the certificate or conveyance shall not be signed or
executed until after the expiration of at least fowr weeks from the first
publication of such a notice. ‘

XIV. When the Judge is satisfied respecting the title, and considers
that the certificate of title can safely be granted without any other notice
of application than the published notice so required, he shall grant the
certificate accordingly.

XV. In case there is any adverse claim to any part of the land, the
Judge shall direet such notices as he deems necessary to be mailed to or
served on the adverse claimant.

XVI. In all cases he may require from time to time any further publi-
cation to take place, or any notice to be mailed or served, that he deems
neceessary before granting his certificate.

XVIL In case of a contest, the Judgemay either decide the question
of title on the evidence before him, or may refer the same or any matter
involved therein to the full Court, or to anymode of investigation which
is usualin other cases, or which he may deem expedient, and may defer
granting the certificate until afterwards, according as the circumstances
of cach ease render just or expedient. .

XVIIL With a view of expediting investigations, the Judge, if hesees
fit, may refer any pétition presented under this Act to the Master or

a Deputy Masterof the said Court, or to any Counsel named by the Judge,.

and in such case the referec shall proceed asthe Judge himself should
do under this Act, had the veference not heen made.

XIX. The Judge may also refer any title to Counsel named by the
Judge, for a preliminary report or cxamination, and may call for the
agsistance of Counsel in any other way er for anyother purpose thatmay
tend to the despatch of business under this Act.

XX. But evéry report or certificate under the preceding two sections
shall be subject to the approval or revision of the Judge.
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XXI. The Certificate of Title may be in the form contained in Sche-
dule C to this Act, and shall e under the seal of the Court, and shall
be signed by onc of the Judges and by the Registrar of the Court, and
the same and the Schedule (if any) thercto, shall be forthwith registered

in full, both in the Courtof Chancery, and in thebooks of the Registry -

Officc of the County where the land lies, without any further proof
thereot

XXII. A memorandum or certificate of the registration may be en-
dorsed on the certificate of title or on any certified copy thereof thus :—

* Registered in Chancery. 1860. Book
. Page , . G., Registrar.

Registered in the Registry Office for the County of =, Book
. Page , (Date) Registrar,”

and a memorandum or certificate <o signed shall be evidence of the
registration mentioned therein.

XXIIL The Certificate of Title when so sealed, signed and register-
cd shall bave the effect of muking the title therein deseribed, conclusive
and indefeasible from the day of the date of the certificate, as regards
er Majesty and all persons whatever, subject only to any dovwer,
leases, tenancies, easements and incumbrances mentioned in the Schedule
thereto, and shall be conclusive evidence that every application, notice,
publication, proceeding, consent and act whatsoever, which ought to
have been made, given and done previously to the granting of the cer-
tificare, has been made, given, and done by the proper parties.

XXIV. After a Certificate of Title is duly registered, a copy of the
Certificate, purporting to be signed and certified as such copy, by the
Registrar in Chancery, or by the Registrar for the County in which the
Tand lies, shall be admissible evidence of the Certificate for all purposes
whatever, without further evidence of such copy, and without account-
ing for the non-production of the certificate.

XXV, In case of a Chancery sale, the Court of Chancery, if it
thinks-fir, may investigate the title with a view to granting an mdefea-
sible title, and in that case, a Conveyance exeeuted to the purchaser un-
der the scal of the Court, and the hund of onc or more of the Judges
and of the Registrar of the Court and purporting to he under the

authority of this Aect, shall have the same conclusive effect as acertificate. .

XXVI. The Couveyance may be in the form set forth in Schedule

D to this Act.

XXVII. Where a deeree is made for the gpecific performance of a
contract for the sale of an estate, and it is part of the eontract that the
vender shall have an indefeasible title, the Court shall make the like
investigation, and the Conveyance shall be in the form and have the
same effect as o Conveyance in other cases under this Act.

XXVIIL In case any person domiciled in Upper Canada, or claim-
ing any real estate sitnate in Upper Canada, desires to establish, not
his title to some specific property, but gencrally that he is the legiti-
mate child of his parents, or that the marriage of his father and mother,
or of his grandfather and grandmother, was a valid marriage, or that
his own marriage was a valid marriage, or that he is the heir, or one of
the co-hieirs of any person deceased, or that he is a natural born sub-
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- 5
ject of Her Majesty, hemay if the said Court thinks fit, bave any of the
said matters judicially investigated and declared.

XXIX. The application may be by a short petition stating the objzct
of the application. ‘ :

XXX. The petition shall be supported by an affidavit of the appli-
cant verifying the statcments of the Petition, and stating further that
his claim is not disputed or questioned by any person ; or if his claim is
to his knowledge disputed or questioned, heshall setforth the fucts in re-
lation to such dispute or question, and shall depose that he is not aware
of any dispute or question except what he has set forth, and he shall

‘state in the affidavit such other facts as may ‘satisfy the Court of the

propriety of proceeding with the investigation.

XXXIL. The investigation shall be made by the same Judieial
authority, and in the same manner, and on the same evidence, and the
same publication or other notice shall be required, and the same pro-
ceedings generally shall be had, and the certificate granted on such in-
vestigation shall be registered in the same way, and may be proved by
the same evidence, as nearly as may be respectively, as in cases under
the first section of this Act.

XXXII. This certificate when registered shall be conclusive and in-
defeasible in favor of the party on whose application the same was
granted, and all persons claiming by, from, through or under him, and
shall be primd facie evidence in favor of all other persons, as against
all persons whatever, of the truth ef the fact therein declared.

XXXTIII Butin case a Certificate or Conveyanceis obtained under this
Act by fraudulent misrepresentation, or fraudulent concealment of ma-
terial facts, the same shall at any time within twenty years after the dis-
covery or notice of the fraud, be liable to impeachment in equity as
against cvery person who was by himself or his authorized agent, a party
to the fraud, or against any one claiming under such party, cxcept a
subsequent purchaser for value, or a subsequent mortgagee or judgment
creditor, without notice of the fraud to such purchaser, mortgagee or
creditor, or except any one claiming under such subsequent purchaser,
mortgagee or judgment creditor ; but the notice necessary to be cstab-
lished in such case is actual notice. :

XXXIV. A scparate book shall be kept in Chancery for the regis-
tering of these and other Certificates of Title, and conveyances given
under this Act, and the certificates and conveyances registercd therein
shall be numbered in order, and convenient indexes to the book shall be
kept in such form as the Court from time to time dircets.

XXXV. In case any person who, if not under disability, might have
made any application, given any consent, or done any act, or been party
to any proceeding under this Act, is a minor, an idiot or » lunatic, the
guardian of the'minor, or Committee of the estate of the idiot or luna-
tic, may make such application, give such consent, do such act and be
party to such procecding as such person might, if frec from disability,
have made, given, done or been party to, and shall otherwise represent
such person for the purpose of this Act; and if the minor has no guar-
dian, or the idiot or lunatic no Committee of his estate, the Court or
Judge may appoint a person with like power to Act for the minor, idiot
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or lunatic. But a married woman shall, for the purposes of this Act,
be deemed a feme-sole.

XXXVI. Proceedings under this Act shall not abate or be sus-
peaded by any death or transmission or change of interest, but in any
such event the Court or Judge may require notices to be given to
persons becoming interested, or may make any order for discontinuing,
or suspending, or carrying on the proceedings, or otherwise in relation
thereto, as under the circumstances may be just.

XXXVII. No petition, order, affidavit, certificate, regisiration or
other proceeding under this Act shall be invalid by reasons of any in-
formality or other technical irregularity thercon, or of any mistake uot
affecting the substantial justice of the proceeding.

XXXVIIL. The foregoing provisions of this Act shall be so construed
and-carried out, as to facilitate, as much as possible, the obtaining of
indefeasible titdes by the owners of estates in land through the simplest
machinery, at the smallest expense, and in the shortest time, consistent
with rcasonable prudence in reference to the rights or claims of other
persons. :

XXXIX. An Appeal will liec from any order or decision of a Judge
under this Act to the full Court, and from the full Court to the Court
of Error and Appeals, as in the case of Orders, Deerees, Rules and
Judgments, in guits in ordinary cases. But there shall be no appeal
sgainst a certificate of title after the registration thereof in the County
where the land lies, though the same may afterwards be impeached in
Equity for fraud as already provided.

LIMICATION OF SULTS.

XL. In'case any person is absent from Upper Canada at the timehis
right to make an entry or a distress, or to bring an action to recover
any land or rent, first accrued, such person, or any one claiming under
him, shall not be entitled by reason of such abscnce to make an entry
or a distress, or to bring an action or suit to recover such land or rent,
after the time within which it would have been nccessary to do so, if
such person had not been absent from Upper Canada when such right
first accrued.

XLI. In case a person is in possession of land under a defective title,
acquired in good faith by such person or by some person through or un-
der whom he claims, and without notice by the person who so acquired
the same of the defect therein, no action or suit at law or in Equity for
the recovery of such land from the possessor, by the person who, in con-
sequence of such defect, is entitled thereto or elaims the same, shall be
brought after the expiration of ten years from the time of such title be-
ing acquired by the possessor, or by the person rmder whom he claims :
Except thatif the trueowner was under the disability of infancy or of an
unsound mind at the time such title wasacquired, the action orsuit may
be brought within five years after such disability ceased, or after the
death of such true owner, whichever first happened. :

LXTI. But the preceding sections shall not affect any suit or action
now pendjng, and shall not take away the right of any one who shall
bring his suit or action within one year after the passing of this Act,
and shall duly prosccute the same to final judgment.
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7
SCHEDULE A.
IN CHANCERY.

In the matter of (the East half of lot No. in the Concession of
the Touwnship of  or as the case may be, describing the property
very briefly.

To the Honorable, the Chancellor of Upper Canada.
-The Petition of
SHEWETH,—

That your Petitioner is absolute owner in fee simple in p%'”s'session
(or as the case may be,) of the following property (describing it,) or (that
your Petitioner hath agrecd for valuable consideration with
who is the absolute owner in fee simple in possession, that he shall obtain
for your Petitioner sn indefeasible title to, &c.)

That there i3 no dower, lease, tenancy easement or other incumbrance
affecting the eaid land, (or,—that your Petitioner’s title is subject only to
the dower, lease, tenancy, easement or other encumbrance in the schedule
heretomentioned,) or,—thal the only persons having or claiming any estate
or interest sn the said land are set forth in the schedule hereto annezed,
and that the estate or tnterest belonging to or claimed by each i3 therein
get forth.) Your Petitioner therefore prays that his title (or the title of
the said to the said land,) may be investigated and declared
under the Act for quieting titles to real estate in Ug:per Canada.

SCHEDULE B.
Form of Registrar's Certificate of an Application under this Aect.
I certify that an application has been made by to the

Court of Chancery, under the Act for quieting titles to Real Estate in
Upper Canada, for a certificate of title to the following lands [stating

them.]
ALEX. GRANT,
Registrar.
SCHEDULE C.
Form of Chancery Certificate of Title.
- T Number = — -~ . —

These are to certify under the authority of the Act for quietingtitles
to real estate in Uppor Canada, that A. B,
is the (legal) owner in fec simple in possession of all, &c., [kere desoribe
the property,] free from any dower, tenancy, lease or incumbrance [or
subject to, dc., specifying either by reference to a schedule or otherwise
any dower, leases, lenancies, easements or sncumbrances to which the title
of A. B.is subject.] Or that [stating the facts found and to be do-
clared under the 25th Section of the Act, and stating on whose appli-
cation ths same are declared.]



8

In Witnees whereof [ Chancellor or one of the Vice Chanesi-
lors,] of the said Court, has hereunto ses his hand, and the seal of the
said Court bas been hereunto affixed, thie day of
in the year of Our Lord, ‘

A. GRAXT, C. D. L. 8.

Registrar.
SCHEDULE D.

Form of Chancery Deed.
Number.

The Court of Chancery for Upper Cunada, under the authority of the
Act for quicting titles to reul estate in Upper Canuda, doth hercby
grant unto A. B.. &c., {#ere deseribe the premises gold]to hold the syme
unto the said , bis heirs and assigns forever, subject to
[here speeity, cither Ly reference to a Schedule or otherwise, any dower,
Leages, tenancics, easemente or incumbrances to whick the sale ismade sub-

geet.]  In Witness whereof, [Chancellor, or one of the Vice-
Chancellors of the eaid Court,] has hereunto sct hie band, and the seal
of the said Court bus been hereto set, this day of
. in the year of Our Lord,
A. GRAXT, C. D : L. &
Regratrar. 5
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