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MINUTES OF MEETING
OF

COUNTY COURT CLERKS

ASSOCIATION, -
HELD‘AT
OSGOODE HALL, CITY-OF TORONTO,
f JULY 2157 AND 22D, 1880.

4
: M. B. Jackson, Esquire, President; Huff, (Guelph),
ilson, (?/ellnnd,, Inglis, (Gray), McDonald, (Goderloh) Feather-
ne, (Catleton), Austin, (Peel), Grace, (Victoria), Enger, (Halton)
fitchell, (Haldimand ), McGain, (Lennox and Addington). At1
L M., the meeting was called to order by the President.
On motion, J. B. McGuin was elected Secretary and Treasurer
pro tem., —the Secretary, Mr. Northrop, being absent on leave.
Letters were read from Messrs, Thompson, Fuller, Twigg, and
thers, apologizing for being absent.
The Treasurer, pro tem., announced that the Treasurer had inform-
d him that all expenses connected with the Association liad been paid
d that a small amount of money still remained in his hands.
- The minutes of the last meeting being printed, and in/ the hands
f all the ies present, were taken as being read.
; ident stated that since the last meating he had received
venl uestions on points of Practice, and that they would all be
nsWere, Pm the meeting’ and an explanation given, if required.
ent then read the follagving address, and the several
oints of practice mentioned ﬂufein were discussed by the Dsputlel
nd explained by the Pnofdent ; '
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MINUTES AND PROCKEDINGS,
puge 446, {
Towonto, Jury 21sT, 1880, pounties re
GENTLEMEN :— . he Supéric
Allow me' to congratulate you on being permitted once rown, wh
more to meet together for matual advice, consultation and improve ot all the )
ment, also that since your last meeting there have bfen no blankd léft ok steps
infyour ranks, and that on this occasion it does not devolve upon you nd so [ we
to record in your minutes the departare from umongst you of any fa- oneys at
miliur face and form, as it was your melancholy office to do when we into Cou
last met. I will now proceed, as on the last ovcasion, to draw your It app:
attention to & namber of matters with rospect to which I have been
called upon to give advice and direction since I lust had the pleasare
of addressing you.
The Bheriff is not entitled to affidavit of service on ser ving a
County Conrt Writ of Summons,
It a Plaintiff has a verdict in a caso for any amount he is entitled In arb
to the Record and darriage of thecase ; and when the verdict is so nder the s
small a8 to substantially entitle the Defendants to costs, if Plaintiff
fails to proceed and, enter his judgment within a reasonable time,
the Defendant may call upon him either to enter judgment, or bring
the Record into Court, 8o that the Defendant may proceed tc enter
Jjodgment for him the Plaintiff, and himsolf the Defendant. If then, the
“Plaintiff declines to enter judgment, or to bring in the record as re.
quired by the Defendant, the Defendant may apply in Chambers to
force him to do so. )
Under R. 8. O. Chap. 50, Sec. 347, Sub-Sec. 8, where a Pluintiﬂ
(8ues in the County Court, and recovers a verdict within the Jurisdic-
 Lion of the Division Court, and fails to get a vertificate for costs, the
Y Defendant iy entitled to tax his costs ofsuit as between Attorney and )
8 Client, atd 8o much thereof as exveeds the taxable costs of defence ordinar)
\tbu( wonld have been incurred in the Division Court, shall, on entar ttached to 1
A

ing judgqment, be set off against the Plaintiff’s verdict. and costs, &cSEP!y be give
Under this, a motion made by the Defendant for a new trial, JEttached to
hough unsuccessful, is part of Defondent’s costs of suif, and xhould beSE o™ the cor
llowed aceordingly as such, his failing in the application makes no On an ¢
difference, as you see he fails in his whole detence also, >
I had thought that the amount Sheritfs were entitled to for service
of Writs of Summons in Superior and County Courts was now well
understood,but i} seems from one commanication I veceived, that the
are not yet. - Fo service in Superior Courts, he is entitled to Receiv-
§ ing 260, Servicé $1.50, Affidavit, 25¢., Return 50¢.,Commissioner 20c,

]

34

J
3
i}
y Total $2.70 ; add to this mileage at 13c. per mile, and $1.50 for her
\ vice of each defendant after the first, and you have all that ciun be al
" lowed.: For sorviee in the Connty Court he is entitled to Rpoéivi‘}.
10¢., Service $1.00, Return 25¢,, Commissioner 20¢,, Tot‘:l 81.55; add]
to this mileage and service of each additional Aefendant,and you hig
all that 6 be allowed, : i 4
- Money paid into alCounty Court as security for ‘cota) does i
necessarily bear interest except in the County of York, as R.
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uge 446, Sec. 25, applies only to the County of York, and the other

y 2187, 1880, Jounties remain as they did previously to the aot. No moneys paid ivto
he Supérior Coarts bore interest until 1 was uppﬂinted Jerk of the
ermitted once rown, when after a considerable time it struck me as not right to
and improve ot all the interest go to the bank and none to the suitors, I therefore
no blankd léit »ok steps to realize interest on it, mach td the benefit of the suitors
olve upon you nd so [ would advise the Clerks of the County Courts to deposit such
you of any fa onays at interest in the bank for the benefit of the suitors paying
odo when we into Court.
to draw you! It appears to me, that under the 49th Section of the Insol¥ency®
h T have been aw of 1875, the creditor who unsuccessfully opposes an Insolvents 4/}
d the pleasare ischarge, is entitled to no costs, unless he was specially given them 4.
y order of the Court. If such costs were given, 1 would suppose the
n serving a lerk, C. C. was the proper officer to tax them, it being a matter in
e County Coart, % /
he is entitled In arbitration matters, where it is necessary for the arbitrator,g,
o verdict is 80 nder the statdte to file evidence, exhibits, award, &e. for two woeks,
s, if Plaintiff fore judgment can be entored, the Depnties will please rememhor}
sonable time, at to file such papers, it is a pre requisite that. cack paper should be

aent, or bring tamped and marked filed, and no such papers should be received by &
eed t¢ enter BPI™ in his office unless they are fully stamped as required by law.
it. If then, the be non-observance of this necessity has occasioned a great deal of
record as re- BEBrouble, as when the papers are sent to Toronto unstamped, it neces.
Chambers to B tates their being returned at once, and I must say it is a matter of
such surprise to me the great number of cases in which this has had
re.a plaintifl o be done.
 the jurisdic: Commissions are not, in the strict nense of the word, exhibits ;
for costs, the R0y do not belong to cither party. Either party can use them ass
Attorney and SEEvidenco. Thoy ave in the nature ot writs retarned into Court. Underdas
te Of defense n ordinary order tor exhibits, the Commission, or any documents
wall, on entas ttached to them, should not be given out. Such documents should
and costd, &ol poly be given out on an order expressly mentioning them as bein
w new trial, ttached to a commission, and ordering that they should be detac
and xhould bl om the commission and given up to the party: ;
% " kesho On an examination of a party—say a Plaintiff under A, Justice #ue!
' ot by a Defendant—after Defendant has finished, the Plaintiff's S
to for serviceSEEA ttorney should be at liberty to fully exumine the Plaintiff on the b vy
18, now. well atters of the sdit, and should not be confined to questions that will f;
red, that th bring out simply explanations or answers in the “Examination-in .
od to Reeiv-chief. The examination should be full, go that any doubt oruncer- 7,7
issioner 20c, M ainty in the Examination-in-Chief, may be cleared away ; also, so as
15D for. sen i '0 avoid mi ption and mi traction—in faot, to get at the ¥
hat ciin.be al Jll truth of the case ag it really is. i
> Receivi  Section 156, Ar ], Act, page 641, R. S.O.; seems somewhat .
815 to militate with this view, but the proper construction of that section '
and you iave[llis by no means clear, and until it does redeive a Judicial inte: ic
it is thasdesire of all the Judges I hiive spoken fo that the above view
should be fonowed%'nw T desire that the Examiners should .
" h . VERIING ¥ :

W B eav oGk
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MINUTES AND PROCEEDINGS,

Jet all questions be put and answers given, on such examinations, as
are relevant and pertinent to the subject matter ot the suit. @ If any
question is objected to, the examiner should note the objection, hut
leave it to the Court before which the examination is used, to deter-

mine whether the question wus 4 proper one to be put or not, and §

receive or reject it accordingly, and that the Examiners should take

no responsibility on themselves *'This view will, I am.sure, commend §

itself to you all. ¥ Even among County Court Clerks there are very

few capable of deciding correctly on nice points of the law nt'
evidence, and when we consider the qual.fications of parties ap. §

pointed Examiners in country places, and éven in the City of
Torouto, it will be seen how prejudicial to the interest of suitors it
would be to clothe such parties with powers, which should only be
exercised by a Judge or a professional man of experience in such
matters. The examiners should be very careful not to allow
matters irrelevant t& the questions at issue in'the suit to be intro-
duced into the examination, The above you will see, is in oconfor-
mity with the spirit of what the statute itself lays down in the 168rd
clause. Where a party heing examined objects to a question asked
him and refuses to answer it, the question ant the demurrer or ' objec-
tion of the witness is taken down by the examiner. and transmitted to
the office of the court to be filed, and the validity of the demurrer or
objeetion is decifled by the Court or & Judge.

Nothitig can be allowed for eopy of any plending, except a
declaration, it it is not over five folios, and then only for so much as
it isin excess of the five folios.

Nothing can be allowed to either party for any proceeding that
has turned out abortive, such as if & party gets an order or rule, &6,

5 and takes no proceedings on'it, or advantage of it.

The 159 Seetion of C.L. P. Act does not apply (o County Conpts,
and a County Court,Clerk cannhot give an appointment to examine in
n County Court cuse on any affidavit being filed ; he can only (qu»
on an order to examine being recejved, made by his Judge. w1

No one har « riglit to make copies of examinations ob partios,in
o Counnty Court Clerk's office but himself. This applies 10 y¥Superiok
as well a8 County Couvts. i

I wns asked if & Sheriff-could be allowed his ugual fees on servi
of a Writ of Summons where he travelled six miles and effected th
service out of his own county, thereby saving some 100 miles which
would have had to be travelled had it been served by the Sheriff of
the coanty in which Defondant lived. T answered as follows: A
Sheriff out of his own county, is no mere than any other individual,
and has ne other rights or privileges unjess in some oases where he
may be clothed with authority to do some aet. oput iof  his county,
either by Statute ov;by a writ of one of the eourts—snch a8 by it
of Habeas Corpus and ad testificandum to bring & wi &a.d
in conveying a prisoner to Prison or Penitentiagy; me ‘
he serves & writ out of his ¢ounty, he does so out, any other
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MINUTES AND PROCERDINGS.

\minations, as ther right than any person who is not & Sheriff has and subject to
suit. It ans same dizabilitios as (n.u-!.nru.«-. &e. But in the extreme case pul.
objection, hut | on the service by the Sheriff, out of his county, only m-‘vann‘med 6
od, to deter- Sl e+ truvel, whereas if it had been served by the proper Sheriff} 100

1ld have been travelled, thongh it makesmo difference as to the
1l right of the Sheriff to the charges, I would think it very paﬁion
h in the officer to allow the Sheriff his usual charges for service

milenge, thereby doing a |u‘le wrong, to effect & much greater,
Bat this would only be justitiableé in tu/u-)(‘exll‘umO cases and

y udd that I am rather afraid if tested by appeal, it would not

L or not, and 8
s should take §
ure, commend §
here are very §
[ the law of §
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hd )

When-a Writ of Summons is, say agaiust four Defendants, the .44
intiff may drop nny‘of the defendants he pleascs in his declara- P

; by so doing, he discontinues the action against the defendants * t
included in the declaration, the offiver simply does nothing as to

o of.canse —it remodies itself. He W()lll(‘ merely enter in his

ks, “Doclaration against A, and B, this would show that C. and

ad been dropped. The parties themselves would only ioelude A.

B in the style of cause, subsequently., i

When pleas have been filed, they cannot be withdrawn and jafe A8
ois filed 1n their stead, without a Judge's order. ety

Instructions, 50 cents, is allowed on an application for an opder
Examine, also on any other chamber application. on & %%

When an appointment to examine has been granted, and on its
urn, the party to be examined does ‘not appear, the Examiner :
puld make a minato of'the non-appearance of the party and of the
sndanco of the other pavty, if it was so, so that he might be in a
ition to certify to it at any future time. He should charge nothing
thix minuating. If he enlarges an appointment, he should charge
b same a8 for'the original appoiutment. In case of such non-

e sndance and certifinto heing granted, it should be handed to the

> examine it Sy roquiring it, to tuke such action on it as he may desire, und
n only doiso .14 not be sent to the head office at Toronto.- Section 166, Cap.
dee. i M R. 8. 0., appliesonly when a special report is necessary, owing to
of pietios. il o circumstance out of the ordinary couise arising, which the
10 rvbnpel'l‘)? iminer considers material that the court should be made acquaint-
with, sach us misconduct of partios, refusal to answer questions,

ng, excepk a
r 80 much as

neeeding that
: or rale; &6,

unty Coupts,
-

., &o. ;
| effected the At the Assizes, an exhibit shoald be given up on the oral order of &
miles Whiclill,q o, i order shoald be minuted in the Clerk’s book.

The Rule a8 to not bringing papers out of your office without o
fige's order, applies to all’ papers—there is no exception. Tho‘u':f“ -
oper: way to ve an examination under the A. Justice Act, mp’ 4
by a copy eertified by the Examiner or Clerk of Qrown, Toronto, w-/*

When two Batisters, belonging to the same firm, appear at a
al, the rale is to treat them as one, except in important and

ceptional cnses. Under such circumstances, sometimes a larger fee
allowed than, if only: one I:ld attended. = The officer sh
P G #
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vonsider whether the case I'w‘mrwl the two counsel, or whether (hd
two counsel wert in the case for the parpose of charging two foes vonl his =
vt The taxing officer has complete control, (subject to an appeal & o sign Ji
“%" a Judge of the court), of allowance of witness fees,and if he consider The Sha
’:‘: /4 Jhul witnesses have been unnecessarily called or sabpmnaed, he cad ammons 4
» disallow them, notwithstanding the affidavit of disbarsements. other e
When an appointment to examine has not been served beford No fee le

o its veturn, 1 would ulter thodato of its return withoutan estra charge MV caxe

,r’”buulune it had proved abortive. ure has be
~The fees chargeable for allowange of un Interpleader Bond, comé The She
under the head of Reference, n I inn
In one case, $55.80 wes charged for sending a special messenged for the se

N

from Chatham to New York to serve a writ of saummons, Th inetion wi
Deputy disallowed it, and I thought properly. The writ should hav inty of the
been sent to the proper officer in New York to serve, and avy amoun nty, and »
within reason, ‘necessarily paid him for the servioe, should be allowed uld u Sher
This case was aggrhvated by a second charge of a like amount being poty, exce
made for an abortive attempt to serve the same summons, Any exhi
Where a witness is brought from a foreign country,po allowane uld only b
should be made for subpcena, because it would be useless, 1t could be A Judgme
of no effct in the country where < the) witness » us sueh, an
sides, . unless it was nocessary to subpmena  the i When a §
ness on his arriving in the country to protect | Jury foos, t
from arvest. In considering what allowance should be made to pr to the Tr
witniess sevoral matters must be taken into vonsideration, Firy cannot pa
was it less expensive to bring the witness over here to give 'hi ween the O
evidence, or to issue a commission for his examination where wnd the Tr
resided ; if yes, his expenses should be allowed ; if not, then was t ovor biyek
nature of the testimony which he was called upon to give such .th do romanet:
it would be a matter of consequence that it shonld be given orall n wore palil
hefore the jury ; if yes, again the expenses shonld be ullowed ; if n timex, Besid
then T would allow what a commission would have 'post unless th ypowe should
difference was only trifling, but the expenses should ndt-bdallowed i this subject

any oase to exceed twenty cents & mile one way and ene dollur ad
for the time ocoupied in travelling and in remaining at the Assi 'O8 0 Jury, §
Though the statutes and regulations require judgmont rolls to y for the jur'
forwarded every three monthg, in many cases it may be necessury 't. This be
forward rolls before that time, such as when a revision is desired esont view o
an exemplification wanted, &c., &, There is no reason why & ro One Depnt
stiould nat be forwarded at any time atter judgment is entered, g that the De
sl No judgment can be entered in a case-where a verdict has be o Shoriff cha
“werdufigndored, without the production and filing of the Reeord,and if.a mgieo!, 20 miles,
f 4. o “Hlon has beon made in term and judgment given on it; the rale cessarily don
fei-r | “oourt showing the result of the application, must also be filed, o Sherilf, Th
$ Term foes are allowed in Ejactment—the writ hay.always o nrrost, and
'K‘. oonsl{’i;hr:d as a declaration for that purpos : : '8’('). °l' fm, !:
‘ re a party prepares papers to sign ment by default milos, an
# appearance or pl.i', and an appep:n‘io:;cr plea is filed just in time Y Was &
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w whether thd

rging two foes vont his signing his jodgment. he loses the costs of his prepara-
1o an appeal 4 o sign judgment, fnd eannot tax them in uny event
if he considend The Sheriff in entitled only to the same fees on service of a weit
poenaed, he cag ummons in ejeutment, ns he wouald be for service of & summons in
sements, 4 othercnse, This inclades the serviee of the notice of title. =
served befors Nos foe lows than ten dollars is ever allowed counsel for conduote ‘g,
n eatra charg MY cnse at the assizes, oven un assessment. The turiff as to ﬂvoJ ool
3 nr= ha« been prnrlunlly inoperative ;
ler Bond, comg The Sheriff of Wellington served a summons on a party in Walk-
n I instrocted the Deputy that he was entitled to no Sheriff's
cinl messen e for the service, but that he should not be too nice indrawing the
mmons, Th inetion when the wervice is effected in 8 Uounty adjoining the
*it should hav inty of the Sheriff serving the writ, and sear the bérder of his owh

id any amoun inty, and when the service in a saving of expense, but in no onse
nld be allowed uld u Sheriff be allowed mileage for such service beyond his own
amount bein hoty, except in such & onse ax is abeve mentioned.
ons, Any exhibit filed on an examination should beannexed to it, and
7,00 allowane uld only be parted with in obedience to a Judge's order.
ius, It could t A judgment roll is not considered a filing, and eannot be charg-
witneds re us wueh, and of course requires nq filing stamp.

the i When a Record is entered as a Jury cnse, and three dollars paid
protect i jnry fees, this arount under the statutes must hs forthwith paid
y made to th&lller to the Treasurer, Therefore if the Judge dispenaes with the jury
ation, Fi cannot pay the amount back to the Plaintiff. It is not a question
y to give “higBween the Clerk of Assizes and the Plaintiff but between the Plain-
lon where and the Treasurer, but my impression isthat the Plaintiff eannot
. then was t ovor bk the amountat all.  Under the old practice, the vecords
ive snch .th do romanets had to be re-entered at oach assizes, and the fall jury
y given orall N WOre {mi«l at ench entry, and a jury might be paid for balf a doz-
Wowed ; timos, Besidles, o jury has been provided pursaant to notice, and I
)8t unless th pose should be paid for whether dispensed with or not, While
b allowed i this subject T may suy, that in the converse case, when & record,
vedollar ad s ontored aw m nonjury oase, and the Judge refuses to try and re-
t the Assi ires a jury, you eannot, as far as T can seo, require the Plaintiff to
wnt rolls to Y for the jur'y, becanse the requiring of the jary is the netof the
o necossary (P01t This hus never come up for decision, but this would be my
\is desived dlesont view of it,
n why & ro Ono Depnty taxed to a Sheriff 60 miles on a Capins, the fact be-

g thut the Defondant was arrested 20 miles from the court house.
dict has be o Shoriff oharged milengo to arrest. 20 miles; to bring prisoner to
ed,and ifan I, 20 miles, and to serve cory of Capius, 20 miles—all done and

cassarily dono at the same timo, and the mileage being s vorn to by

o Sherilf. The fact being,that the Bheriff travelled 20 miles to make

o arrost; und when he made the arrest ho was obliged to sérve copy

the cnr‘u, and wasonly entitled to mifeage one way, fﬂ he g

W 60 miles, and more extraordinary still the Deputy allowed
st in time (R tainly was an instance of the elasticity of a Sheriff’s

d the value of such oaths,
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In an action for damuges for injuries sustained on the highwa
the Deputy allowed interest on the verdict, on enlering judgmer
‘Chis was a mistake. Under R.8.0,, page 667, Sec. 269, interest may D
allowed in any uuilV?[uc(ion in which any verdict is gendered fo§ When
any debt or sum cepfain,on auy account, debt or promises. The verdi ¥ enue is st
in this case was nof for an account, debt or promire—it is a verdic WY entere
for damages for an \njury sustained, and sounds in damages. The pud never
statute does-not apply to such. As instances of such actions to whi i .W‘hb‘“
the statutes does not apply, I may cite actions tor seduction, crim-con SEBVIt is inve
breach of promise, assault and battary, and on a policy of insurance ases, pay
&e., &, ( the attor

I was asked, whether on a taxation in the County Court betweer ion of the.
Attorney and Client, where say the attorney lived in Brant, and th ro large, i
action where his client was defendant was about to be tried in Lamh
ton, and the client requested the attorney to go to Lambton and de
fend the case for him, the client saying that he would pay the attor.
ney well for doing 8o, " and the attorney did so, and was absen
three days, incarring  various  ‘expenses, besides los
of time, could the attorney be taxed and allowed hi
charges for such services, and if the atterney stipulated for a eertail
amount for going can it be taxed ; and in both cases,” whether the
Judge of the County Court has power . to orde
the taxation of the amount. I answered, that i sue
a ‘case as the above, the attorney should = inform hi
client that his going to the distant County Court’ would oo
casion his client lurge oxtra ¢osts which he could not recoyeragainy
the opposite party, and that the usual course in such cases was |
sond u brief to some counsel residing in the county where the un:
was to be tried. If this was done, and the client still desired him 1
go,or it theclerk was satistied that the client knew this,and with sud
knowledge dirested hix client to go, the Master has full power to. ta
%0 the attorngy u reasonable remuneration for the service rendere
including expenses and loss of time. In case an amount was stipu
luted for and promised to be paid by the client, and the Master see
that it is fair and reasonable, and that no advantage was taken
the olient’s position to exact more than was proper and roasonable
the Mastor should tax it, but the Master should never forget that b
virtue of his office he always has. power (and should never fail
exercise it), to see that attorneys und clients as well, act fairly an
reasonably by each other, to use 8 masonic term, that everythin
should be done on the square. As to the Judge's authority, of cours
he always has the authority to direct the clerks on an appeal, to al
low all such sums in such cases as (o him seems reasonnbr i

‘hancery sc
'eference to

successful p:
‘ale. If the a

ok place i)
pf the defeng

~— ' We never charge more than one search for an appearace whe
Ik, crathe step being taken is in donsequence of the first search—that
aqc/h After soarching for appearance, Plaiutiff goes away and malkes up bi
f jadgment papers, comes back to sign judgment, and before doing b thiaty it
l'dbEl again to see if appearance entered ; but if after the first.seard eiv tboin
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notice is served on Plaintiff that an appearance has been entered
wnd he searches to see if it is 8o, a second search should then be
sharged. i

When a Recovd has been'entered for trial, say at Huron, and the
es. The verdi T enue is subsequently changed L}) Brant, and the 1'0001'd‘iu again be-.
tis & verdid Ny entered at Bramd, the same fees must be charged as if the record
lamages, Th{¥ ad never been entered bcflor('. ; f : . .
tions to. Wil When an attorney peforms services for his chgnh in \:Vthh no
tion. crim-vos uit is involved, or in which no costs follow suit as in Division .CO.urL
of insurane ases, paying taxes, interest, collecting rents, &c., &¢., s commission
) the attarney should be allowed. As to amount, it is in tho discre- %
ot betweer ion of the Master, uccol'«lin;{ to the services rendered. When amounty
Brant, and th re large, involving proportionately small labor, the percentage is

! oss than when the amounts are small add involving proportionately

wrge amounts of labor. In such cases, the master must exercise his

wn discretion, seeing that the attorney is fairly remunerated for
e labor expended, i

Where an affidavit of disbursements swears that a subpoena was ass]
psued in the cause, and the parties named in the schedule on the /%
puck were subpenaed and examined, we have always taxed subpaena /- *%
whot b nd copy of same, on the grounds that they were sworn to. ; 7
th The costs i Surrogate cases will depend on the court.in which
bl !ne proceedings are taken. If taken in the Surrogate,then the Connty

inform  LilmCourtscale must be adopted, if in the Court of Chancery, then the
Uhancery scale must be adopted. This would appear to be the case ont .
roference to Re Osler, 24 Grant, 529, and Re Harris, 459, .

I was asked if u defendant demurrs to plaintiffy declaration, and" :
n argument of the demurer, judgment is given in favor of the plain-
tiff, subsequently the plaintiff is nonsuited at the assizes, on the tax-
iion of costs, who is entitled to the term fee for the term in which
the demurrer is argued, The rule is that the successful party is en-
titled to the costs of the cause including of course term fees, the un-
successful party must bring himself within the exception of. this
ule. If the argument of the demurrer was the only proceeding taken
hat torm, which would carry a term fee, then plaintiff should have
t, but if the defendant’s pleading was in the same term, or the trial
ook place in the same term, or any other proceeding on the = part
Pt the defendant, which would entitle him to a term fee, then  the
ce would go to the defendants, in preference to the plaintiff.;

A Sheriff is entitled to mileage in going to seize,also in going to 4
ell, but I would suay not in general for postponement of sales unless <~
inder yery pecaliar circumstances, For instance, suppose he went to % 7
ble oll- and cireumstances arose at the sale that rendered a postponment g
Er A perative,or that the parties to the suit both requested the postpone- "
nent, then I would allow the mileage, otherwine not, because I would /.4
ot think it necessary under ordinary circumstances, for fa

I am asked if as{eriﬂ’uimg under an execution, and-oWing /t #*
p theiv heing & prior claim, he has to sell goods to o greater amount.
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than his execution,do as to satisfy the prior claim, what is the Sheriff
ontitledeto for fees for selling and realizing the amount payable over
and above the amount of the exécution. It is not stated in the ques-
tion what the claim to the goods arose out of. If it was on a chattel
mortgage the Sheriff would not be entitled to any fees, because he
could only sell the equity of redsmption in the goods, but if the
claim was for'rent and the Sheriff sold and paid the rent out of the
proceeds, he.would be entitled to poundage on the amoeunt so realized
and 'paid. ;
Where a corporation is plaintiff and its agent attends to the general =
conduct of the case, subpcenaing and paying witnesses, &c., he can
make the necessary affidavit of disbursements, and it should be reccived

and acted on ex necessitate rej. b b

Counts in declaration for slander and trespass, verdict for $1o0o, §
no certificate, I was asked what costs should be alloWed. I auswered §
tull court costs, because the County Court has no jurisdiction in sinder,
and the verdict, not being distributed, full court costs must be allowed.

An infant appearing and defending by 'next friend ‘and succeeding
in the defence, would be entitled to the costs of appointing the next
friend.

When a case is referred to arbitration immediately on its coming on

14 («~4f Nisi' Prius, 4 counsel fee cf ten dollars should bé allowed. As to
@ 84 counsel fezs on the arbitration, the Députy has the same power as to
%9 ““llowance that the Master at Toronto has; and no order is made at
f>4oronto except on appeal from the Deputy ; but if the Deputy desires
s B agsistance or advice it is always ready on his asking tor it. No more
it r=““than one counsel can be allowed on any arbitration. Very many arbi-
: trations do not require the presence of counsel at all, such as where
i * mere accounts are involved: in which it'is only necessary for an attorney
x to attend and only fees for an attorney should be allowed. Where the
master thinks counsel necessary, he will be ‘guidéd ' as to the ' fees he
allows, by the difficulty and importance of the case,. the time' o¢cupied,

&e., &ec. . ) LA

In case a Sheriff duly advertises lande, ‘and before the lands‘are
gold the debt is paid, the Sheriff would be entitled to the eéxpense:
and chargos for the advertisement, :

I now come, (Gentlemen, to a question that occasions me o great
deal of anxiety dnd trouble, this is the question of costs as treated 'by
Deputies. ' A number of the Depuaties pay much ' attention to ‘thig
snbject and conscientiously do their duty 'to the Profussion and thed

i _/\ Public, in'the discharge of this very onercus and difficalt braweh'of
= their duties, to the best of their knowledge and ‘ability.,  This avati

v
16 do right on their part, I find evinced by the number of references
they make to myself when at'a loss as to' 'what théy ' onght 'to doy
Othel'%'wh‘ile genorally ‘attentive are’often careless thers

) say cannot bat be considered ignorant, recllehs; and ¢ l
6 ho'w this dutyis petformed, or what wrong they miay ibflict o
i by ‘their culpable igrorance, or reckless idisregard 'of \ thel

sorr,
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s the Sherift 8 yromptings of common honesty, in the discharge of their duties. T
rayable over havo doue all I can to instruct them without avgil. I have told
in the ques- hem that in cases of doubt I would guide them if they would apply
on a chattel "SSto me, but they appear to have no doubts, because they neither tﬁink X
because he “SEnor care. With regard to this latter class I must hereaftar wash t
but if the Sy hands of them; and in ocase of a continuance of negleet . of
out of the '“SMluty I will hereafter simply be obliged to report the matter fo
1t 80 realized he Attorney (ieneral, and leave him to deal with it as he thinlss
(it 1 have every sympathy with gentlemen in the difficulties they
o the general & avo to contend with in discharging this branch of their duties.
%c., he can § believe there is no more difficult branch of the law to thoroughly
| be reccived nderstand and properly administer, and I am not alone in thinﬁing
1 0, it being the -opinion of the highest officers of the law ; but
it for $100, here ave whut may be called the routine parts of it which only
I avswered SSSrequire common intelligence and moderate industy te fully master,
n in shhinder, nd ordinary honesty, to administer. When one sees the most
t be allowed. laring wrong done in this branch, it suggosts the gravest doubts
1 succeeding to an officer’s proper intention in the discharge of his duty.
ng the next “ortunately for me, it is not my province to judge, but as I have
before stated such cases will hereafter be left to the head of the office
ts coming on 0 bear the responsibility of. Bear with me while I give a few instances :
owed. As to Taxing, tull costs,on claims clearly and unmistakably within the
Jower as o jurisdiction of the County Court, sometimes within the Diyision Court.
is made at Taxing 60 miles travel to a Sheriff when only 20 wete travelled.
iputy  desires Taxing 60 cents for an affidavit not-one folio long.
No more Taxing affidavit of payment of mileage, and all fees forf)aying same,;
7 many  arbi- when no mileage was travellei '
ch as where Taxing affidayit of mileage, when the affidavit swore that 70 mileage
¢ an attorney was paid, together with fees for payment, &c. 3
Where the . Taxing affidavit of mileage and attendance, whete it was sworn that
the fees he it was paid by the attorney crediting the Sheriff with the amount in his -
1e' oceupied, books i
Sl Taxing full court costs on an affidavit made by the attorney or his
lig linds are W clerk, that he is informed and believes that the amount is unliquidated
he exponses and unascertamned-—when it is a shame that such an affidavit should be
. produced to an officer to act on.

3 mo al great Taxing m Ejectment, one dollar for notice to deliverup possession
B treated by of property, copy 50 cents, letter with for seryice 56 cents, attending to

tion  to ‘this Sserve 5o cents, agent's letter advising 53 cents, none of which, amounting
ion and the SEto $4.62, are taxable costs at all ; $1, for instructions for affidavit of
t braweh' of Eadverse possession, $1.50 for judgment by default of appearance, instead
iet of go.cents, $1_ fee, on judgment, instead of 50 cents, allowing $6.80

ipaid entering . judgment, when the stamps only

. allowing  instructions for affidavit of adverse

affidavit, attending to swear, 'letters . to
gents and  return, when there is no such affidavit “at all, allowing costs -

n ejectment, on a clause in an affidavinofservice ofthe wyit of summons
by Sheriff's bailiff that he de/ieved that defendant was in actual adverse
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possession of the land n dispute, when, &c., and allowing $r,for this ts, copy ¢
clause in the affidavit of service, allowing $1, for judgment by detaul pssment or
which the tariff fixes o cents, allowing attending to serve writ 5o ‘cents brder to K
affidavit of service $1, when writ not served by the sheriff, allowing 53 & i

cents for letter advising of judgment being entered, which could not

possibly have been done, when the costs were taxed, allowing $3.61 tor §

service of writ, when no affidavit of mileage made, inste.d of $2.70,also |

allowing affidavit of payment of mileage when "none made, paid entering s in atten
record $3.80, it can only. be $z, or $3, allowing sheriffs $3.20 in-§ i
stead of $2.70 for service of summons, allowing two affidavits of service four dollz
m one case, when both defendants were served by the same party and r mileage
should have been sworn to in one affidavit, allowing tWwo aitendances in

the same cause for service of two papers by the same party and at the

same time, allowing subpoenas, notices and other papers when not filed

or accounted for, attendance to receive Notice to Proceed g0 b practical
cents, $4.73, charges én order to change attorney, notice of countermand, such an a
&c., $40 counsel fee when $30, was only = sworn  to

be pad, attending to pay crier 50, cents, $r25 ' a

day ‘to witnesses residing at the assize  town, attending to

serve writ, and affidavit, when served by a farmer, two attendances to

search appearance, when writ served on both defendants on same day

and the appearances due same time, $4.34 allowed sheriff for one service

of summons, 3 miles travel should be $3.09, cost of examinations with-

out any ord:r for them.  Tn a case against absent defendant special ies, there w
endorsement $1—could be no such thing. = Renewing writ §2 should e mile trave]
be $1.50 ; common particulars 8o centsshould be 50 cents, copy 40

cents included in allowance for original, attending to serve, bo cents

should be served with declaration, taking examinatirs and keepiny

the fees instead of paying same with stamps, allowing full costs on clain| The abov
for $290, without affidavit or order—claim was for wages.  Notice to

produce, 70 cents,should be 50 cents ;' §5 for three hours examinations Sriffs, statutes
can only allow $1 an hour ; two affidavits of payment of mileage onlyjiliey are such
one should be allowed ; two special endorsements $2, of course theyfiruction or ot
can only be $1 , paid clerk of assize for record 50 cents, " he is entitledfill don’t choose
to nothing for this ; $ro.30 for copies of exammations of parties ' whicl other peopl
do not exceed 35 folios—$3.50 is the most that could'be allowed, Ae¢tio ere: is simy
on common counts, verdict $287.40, no certificate for  costs, 'full 'cou think you w
costs allowed ; in this case the defendant was obliged to pay by thaaetion of Cou
clerk’s ignorance, or worse, $53.46 over and above what he was legalljiilie so utteily i
obliged to pay; "$9.90 allowed a witness for 4 days attendanciiiite the wron
without mileage ; %one bill between' $70 and $80 too much  allowed SEERPPY to say ti
$4.13 allowed sheriff for service of anorder to'examine, 7 miles travel thili#fficient prope
total charge is $2.61, $2.50 for'a judzment roll of g foilos, special‘e 8N ‘a new.a
dorsement, \$t. 50, agency fees allowed when none are: chargeab

attending ‘to ' ‘search  appearance 'and  pail 60 ‘ceén re it would al
praecipe for - search ' produced  pot ' stamped;  Instriicti ‘nfpnual meeting
for pleadings, $2,  can ‘only 'be $r.go; ‘télegram ' askin There are
time - to ‘plead, ' reply 5o cents; aftending to’ telegraph, would be ye
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ig $r,for thi: SEMts, copy of joinder of 1ssue so cents.  In a case of an undefended
aent by default pssment on a bond, over $38 allowed too much, allowing all the costs
: writ 50 cents, SSlbrder to Exg:, &c., &c., when the I)ep\lly' himself had granted the
ff, allowing 53 bointmont on an affidavit filed, besides which there was no order for
yich could not & s of examination at all, pllowing two counsel fees without any affi-
wing $3.61 tor [Mit of payment. $39, allowed plaintiff for attendance at assizes on an
1 of $2.70,also SSMavit that he travelled zo miles to attend assizes and was absent 70
, paid entering [Sls in attending them, &c. Just fancy mileage bzing taxed on an
iffs $3.20 in- (Savit stating, **That there is due to the Sheriff of Waterloo the sum
vits of service § four dollars and forty-seven cents, being the amount of his charge
me party and r mileage and fees for service of the writ of sumnions in this cause.’
aitendances in , Gentlemen, can you believe that any one of your number could

ty and at the bw mileage on the above as an affidavit of paymert.  Can imbecility
when not filed dishonesty go farther? Surely the affidavit must have been prepared
v Proceed 50 p practical joke on the officer. . What an insult to an officer to think
' countermand, such an affidavit could be presented to him, not only with impunity
sworn to @B with acceptance~—taxing the mileage on 1t and the usual fees for the
$1.28 a davit itself. Jury notices gervice, S.LC., $1 allowe(_:l in an action of
attending to uction which can only be tried by a jury, and to which such a proceed-
attendances to does not apply ; instructions for brief for second

on same day as  though  two instructions for brief could be
for one service ; attending for subpeena, 5o cents; subpmna $1,
jibations with- this latter  cnarge includes the former; $3,
:ndant special ies, there were only two ; $4.08 allowed for one service of writ and

vrit §2 should e mile travel, the highest that could be allowed is $2.89 ; allowing 6
nts, copy ' 4o ts return postage; mileage, attending to pay, and affidavit of payment
wve, Do, cents@lowed on an‘afiidavit that the attorpey instructed the sheriff to charge
1 with the amount.
costs on claim The above, Gentlemen, are a few examples, out of many, of the
8. Noti ture of the over charges allowed by some Deputies in the face of
iffs, statutes, regulations, and oral directions. You will see that
f mileage onlyfiey are such as admit of no excuse. There'is no difficulty of con-
f course theyfruction or otherwise to contend with. It is a clear case of simply,
don’t choose to do right and care not what wrong I do, so as it is
other peoples expense. If it is from inability to comprehend then
lowed. Actio ere: is simply no hope, because there is nothing to work onor improve.
think you will agree with me, that it is not creditable to  the:asso-
> pay by thation of County Court Clerks, that there are men belonging to1t who
e 50 ulterly indifferent to all sense of right, or so imbecile as to perpe-
ys  attendancdiiiete the wrong or folly, examples of which are above given. I am
wich  allowed JERPPY to say their numbers are few, and Lstill hope that they may have

miles travel th@fficient proper feeling left to be, ashamed of  their past course, and

%, special’e gin a new.ands a better one, and nothing: would give me. greater
(@icasure . than to give them all the assistance in my power, as, L am
re 1t would also you. T think if we could get them to amnd.u,on.i

nual meetings it would be of benefit to them, i7j
i i There are:a few matters I would desire to refer. to before 1| close.
telegraph, would be yery-desirable it the Deputies would forward the . judgment

5
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rolls in their'offices to the Head Offices regularly every- three months. |
vould be a convenience to the I -ad Offices if they wouid not send then
/ during Term time or vacation  Before forwarding such, please examin¢

each and see that 1t is properly filled up, also that 1t has been signed by

the officcr in the margin. I have receivediquite a namber of rolls itha

¢~ 1 bave been obliged to return to have omissions of this kind remedied.

I have previously requested the Clerks of Assize to meke eertail
entries on the backs of records tried at the assizes, such as the nuwmbey
of exhibits fied, the time occupied, the counsel employed, the number

of witnesses.  Some have complied with the request, thereby very muck?

facilitating business,; but the majority, I suppose from forgetfulqess
have not. I think it they knew what trouble it would save the professior
and the courts they woull be more particulr not to forget furmshiag t
infurmation as requested.

I have noticed in some instances, that the Clerks have inade affidi&

vits as to proceedingg in a cause.  This I would submit to them ough
not to bedone.  An officer should not in any way mix himsslf up m
cause, and should only certity, officially, &5 to proceedings, and -neye
make an‘affidavit unless required by the court to do so: i
I noticed in one case when there were two defendants, writ speciall
endorsed, appearance due by one, say A. judgment by default signet
dgainst A., subsequently appearance became due .by the other, say B,
and another judgment by default was signed agawst him, thereby having
two judgments in the same ¢ase. = This cannot be doae.  If he wanted
10 take judgment. against B. he should have delayed signing jpidgment
against A. urtil B. had made default. (s R
In another case, judgment was signed by default of an ‘appearand
on an acceptance of service by an Attorney. Thisofcourse could notb
done, - The judgment is founded on the statute, which enables the plain
tiffto sign’ it on filing the writ of summons, with an affidavit of sepvice
md without this the judgment 18 illegal and cannot properly. i be signed
The only legislation during last sevsion of the Oatariv Pailiame
that occurs to me as affecting the Clerks of the County Court, is the ad
increasing the jurisdiction of the Division ‘Courts and the act relating
chattel mortgages. ~ Both of these, to a greater or less extent, redud
your emoluments, which I very much regret. 1 endeavored to getiyo
allowed the fees for taking examinations:in the Superior Courts. ' This
am sorry to say I did not succeed'in, but I anyin'hopes that' it may b
more favorably considered next session. ; B
Thefollowing questions have been submitted toranswer by Mr. Austin
+Should a hab. tac, pos.and fi. ta. be renewed ? .
" Yes, if necessary, the same as other wnts, = iy

@~ When interpleader issue directed, should $2 be allowed fori
Hloeo oo tions in suit, in additibn to 50 cents for instructions to sheriffs a

(i

imber motion ? 3 i o :
[hree dollars should be allowed for instructions to:parties::
? ‘pleader suits,\in addition to 50 cents mstructions ‘on Sheriff's

.~ Chambes for interpleador order. . .~ .

In Chaml
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hree meonths. , Tn Chamber motions, should instiuctions for affidavit be allowed, in/
| not send the ition to instructions to move ?

These charges have nothing to do with each other. If the affidavit
been signed b ich a one as would justify the allowance of instructions for, it should
ser of rolls tha llowed. Asto this allowance, I have previously explained fully,
nd remedied. instructions on the chamber motion is always allowed.

1 mke certai Should Attorney be ulowed preparing special affidavit of service of
as the  nuwmber mons on British subject out of the junsdiction ?
:d, the number Yes, I think 50,

By Mr. McFadden :

I forgetfulaess What amount of fees is a clerk allowed to charge on an assessment
e the professio amages tiken before him, and the plaintiff examined under an order
t furmsinag th he Judge, not exceeding two hours? :

I am not sure that T understand this question fully, but I suppose it
ve inade affida lies to a refererce to the C.C. Clerk to assess in one case and 1o ex-
t to them ough ine in the other. The allowance, as far as I can see, would be regulated
imsslf up’ m he tanff, page 9, where it says: “Every reference, inquirys exami-
gs, and neyet tion or other special matter referred to the clerk, for every meeting

pt exceeding one hour, 75 ceats ; do., do., for everv additional houe

& 3 less, 50 cents,” Therefore, if the reference lasted over an hour and
Sa:gﬁlfp:?;;“ exceeding two hours, the charge would be $1,25, and if it requireda
other, say B, ort to be made on it, ther¢ would be an additional 81, if only a certifi-
thereby havin @, 5o cents. This question, I understand to apply only to County
If he wanted rts.
ning judgmen When papers are taken before the Judge upon the retirn of a sum-
. ns, is the clerk allowed for a search?
No, not for chamber papers filed on the application in which
y are to be used. In Chamber and Term proceedings, no search
wables the plaifiill charged during :the pendency of the application. But if the papers
lavit of serviciken before the judge were papers other than those filed upon the
rly; be signediiliplication, then [ think the Clerk might charge a search. i
Is a Clerk compellable, upon the application ofa counsel, 10 pro¢
ce without a subpeena or fees, on the ex parte order of the Judge
act relating ‘he County Court, the papers from the Surrogate, Insolvent. or
extent, ted perior courls or chattle mortgages filed with him ?
ored to. get yo I think the above would be rather irregular, and that in some
fourts. | THis the above cases at any rate, the order would be tor a subpeena to
that it may b e, and the usual fees should follow. = But if the order is made in
4 absolute form 4o produce, then the clerk had better do so upon
L a inent of a search, 4
bny. A g By Mr. D. MgDonald :
Where the verdict or non-suit has been moved against in term,
taxation (of costs, what brief fees should be allowed?  Shovld it
two full briefs! or shouid the term brief be the Nisi Prius brief,
necessary additions, if any? s T
Two dollars ai!fulmﬁ allowed, as a matter of ‘course, for' briefs: +

I

il ‘term, . This 1 done without the production of ooy’ ‘
- is allowable in 99 cases out of 100, Tn cises

=yl sl



MINUTES AND PROCEEDINGS.

where the allowance would extend beyond this, the Nisi Prius brief
should he used as far as it will go, unless it was i the hands of} 1)
a counsel who used it at the Assizes and who is'different from th ‘;’,,:l::]l,'};(ﬂ;f
counsel who acts in Term, and the Assize brief is beyond the contr Gt and that
of the attorney, s0 that 1t is not in his power to hand it to  the' Sy cases it v
counsel in term. W this discret
In Chamber apphcatlons, can the successful party tax the costSShem not mc
(of enlargements “hlch he has requested—for instance, the <osts of th ts a Fiat fi
first enlargement; when he had sufficient time to answer the materid 8 ;r ‘“I“l =
{on which ‘the summons was moved, or when his agent had to writg u:);vat‘]lé?-;f.
{ | him acquainting him ot the service, of the summons and at the samd Ftion o b
time ask for an enlargement, or where he asks an enlargement t When a de
answer affidavits. In any, or either of these cases, should the atten aside and pl
ance be allowed ? f ; ision Court,
The successful party in chamber applications made if ate 2
the course of a ,cause, is  entitled to the costs of attend I think un
ing on all enlargements granted either to himself or the oppositd If a Ca. Re
side, if no provision is made as to the costs of | such enlargements, If eithef cage to cont
party desires any enlargement, which his opponent thinks unres er course o
sonable, he should request the Judge, ifhe grants it,/to’ make it only of Myr. Hougl
payment of costs ; costs to bé costs in the cause to the party opposing it &e | On entorin
&c , and then the'costs will go acvording as ordered ; otherwise, they will b "‘], to the ve
costa'in the cause. Yes, in allc
When Fiats granted to 1st and 2nd counsel, what length of ‘Brief shor t, it can be
be taxed to 2nd counsel, should it be a copy of the pleadings only, or she Where the
it include a copy of the original matter on the 1st counsel’s Brief, or indepenfllen entered, &
ent, original matter. If anything additional, what ? juinons. . 'Wo
Two dollars is always allowed to a counsel at the agsizes as a matter d This questi,
course for Brief, and this without production of any brief. 'On production d 5 specially er
& proper brief additional amounts may be allowed, as provided by the ta mself gets no
at pages 8 and 9. - If, as in the first case, only the two dollars are allowe
without the production of the brief, then no brief is allowed to - the : seeon
counsel. 1f a brief is produced and a copy alse produced for a second eoun
sel, the copy for the second counsel ean only be allowed at ten cents 3"foli
When judgment is reserved in chamber applwutlols, i8. it @
necessary that the attend to hear judgment should be noted by the nl m
at the time, or can the clerk tax the attendance when he knows that’ 4}\1
ment was reserved, and that there was an attend to hea
this rule requiring notices at the time is strietly adhered to, it leads to'! cor
| siderable inconvenience and loss in County Court applications, as: invariab
 the clerk has not time fo attend arguments in Judp.ga’s Chambers? . - - SEFh a8 swearin
The part of the tariff requiring ath t0 hear jud t.to be not " In the Gour
\_ by the clerk is on page 9, and is as follows: “ Fee on attendance by . coun
“* or attorney to hear Jndgment of Court when attendance is . noted b
i uée;k at the txme:;’ This it wﬂl be saeu apphes to Judgmenf of Oom‘g
and has no ap to
Has the Deputy Olerk the power to tn a 1ot and ﬁml%mbelfoo(
with their bmefg not exceeding $20 to/senior counsel ‘and’ $10 to'juhi
if 8o, howshould he be guided, and supposing & fee is gran

he case, its
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isi Prius brie(¥

the hands o8 lLie case, its difficulty, and the necessity of two counsel—the tariff says
S o

y may do so in actions of & * special and important nature,” and in exer-

rent from thess ng this diseretion they should consider that $20 and $10 is their extreme
ond the contrd it, and that the fees allowed should be graduated acoordingly. In very % i
ad it to the 1y cases it wonld appear to me that very little trouble is taken in exercis-

this discretion, the extreme fee being taxed in almost every case, many

tax the costt \em not more than mere assessments., Where the Master at' Toronto

he costs of the nts a Fiat for a counsel fee, say of $26 or more, he considers the whole\

[S ot tter, and means that the amount he grants the fiat for is all that should

llowed for Counsel Fee at that trial, anfl no movre should be taxed by the

4 buty, therefore no second coungel fee ghould be taxed under the above
d at the samg umstances. 4

alargement When a defendant is arrested oﬁ Ca. Re. and afterwards the arrest is

wuld the attend aside and plaintiff recovers an  dmount within the jurisdietion of the

ision Court, ean plaintiff tax Uounty Court costs in the absence ¢f a cer-

d i ate 2 _ . L

:s e n",cten:l I think unda"nhnve ciroufnstances only Division Court costs can be tax-

¢ the opposité If & Ca. Re! was issued it would then be a matter for the Judge who tried

\ents, If eithet cage to consider whether under the circumstances plaintiff had taken the

1 er course or not, and to grant or refuse a certificate for costs accordingly.
\ake it only of Mx. Hough :

opposing it &e On entering judgment, do you ever allow interest to' be computed and

se, they will b fled to the verdiet ? i

[ Yes, in all cases when under the statute interest is allowable on the ver-

t, it can be computed and added to the judgment. < As to this see above.

only, or shoult Where the Attorney has served the writ of summons and appearanoe has

vief, (;r indepen pn entered, some of the parties refuse to file the affidavit: of service of
! nmons. - Would you advise that judgment be signed without it ?

5 da's bantter 4 This question no doubt applies only to cases when the summons served
e s 8 a{;ecially endorsed. In such a cage, the Attorney serving the summons
i b self gets no allowance for it, and therefore naturally desires to incur no

2" abe. allowe ense in filing it.  If the judgment rigned is final for want of a plea, the
davit must be filed, because the jidgment is founded on the special in-
psoment, and it must be sShown tohave been served, but if it is on a verdiet,
en [ do not think it necessary to file the affidavit of service, and the Attor-
y may do so or not, as he pleases.

In Superior courts, what should the Master in Chancery be allowed on
pminations 2 S

‘We have always allowed professional examiners two dollars per hour, '
d Iowould treat the' Master in Chancery the same on examiuations at com-
m law. but he shouldnot be allowed any other fee on the examination,
bh a8 swearing witnesses or filing exhibits.

" In the County Court, what should he be allowed per hour'?

I would allow half what I allowed in the Superior Courts. u

In the Superior Court, what should the Attorney be allowed per hour for
endance on examination before the Mastér in' Chancery ?

This quéstion T péersume relates to a case at Oommon Law, when ' the
ster in, Chancery has been appointed an examiner, the Attorney would be
pwed one dollar Qhr hour, the samé as before any other examiner, be he''
orney or otherwise, ? £

In Buperior Court what should the Attorney be allowed pér hour for at-

; mination before an Attorney? 3

last r applies to this question, " o
In the County Qourt, should the Examiner be allowed more than the "
k is allowed by the tariff ? a8 Lors ’

i




/X0
MINUTES AND PROCREDINGS,

It may be that he should not, and perhaps if the whole matter of thes:}

allowanoces were tested it might be held thas they were not. Personally, I an %

not more than half satisfied with the holdings in these tters, and have]
drifted into them somewhat against my will, and would like to see the mat.

ter tested, but in analogy to the holdings in the Superior Courts, the examin{§

ers in County Court cases should be allowed as above.

What should the Attorney be allowed for his attendance per hour on
County Court examinations ?

Only the same as upon a reference before the Clerk.

e Superior Court, shouldy th nations taken and endors

*“Received,” be stamped on taxatioy o

With regard to the filings of exathjpdtions under the 165 Sec. of th
C.L.P, Act, I am afraid I must alter {8 directions given previously. Upon
examining this section, and consultjg the Chief Justice of my Court, |
have come to the conclusion that jnations, and all filings connected
with them,must be filed and st: 3 will please do so in future,then
the above question cannot ari

Mr, Thompson : 1

R 8. O, Chap, 68, Bec, 6, states, when writ, of attachment
against absconding debtors issues, it shall be in duplicate and costs to be the
same a8 in single writ. Doesthis mean that only the original shall be stamped?

Both writs must be duly stamped, and the Attorney should be allowed
or the stamps,

In signing judgment by default of appearance, no copy of bill of costs
taxed. In default of plea would copy to serve be allowed ?

Yes, if served, in all cases when a defendant appears, this copy should be
allowed when served

‘When order to strike out or othexwise amend a plea, is not 26¢. allowed
for amending plea, besides 40c. Judge's order ? ’
The costs for amending and for orderhave nothing to do with each other,
and both should be allowed. ;)
When & chattel mortgage is filed, and some time  afterwards™ a lawye:
resents what he alleges to be duplicate thereof, and ires & certificate

P

m the Olerk, indorsed on same that it is & true copy of the original, what
should be charged, I.nmou would say 10o. for making the search, and only|
100. EE fglio tor the words of tl:o B? cate ?f Rl ) i I

. page 1182, says : - ** For eopies of any ment i w
“ prepared, fi'ed under this act, ten cents for every one hunl:ld ‘words '~
this prescribes the Clerks fees for eopies of documents' filed nnder the  aot.
The copying of the document, is a perquisite of the Clerk with which no'one
can interfere, and he need not certify any thathe has not'made. The ve-
sponsibility of its being a copy rests on the , and: he cannot - certify
copy he has not made without fully and thoroughly comparing it, whieh
is not obliged to do for the fees mentioned. He may do so'if hhs.-.imd
make such allowance as he pleases for the copy furnished him, buf b’ is: en-
_tirely at his option to do so, or not. e & i
When & Judge's order is made that a commission do issue, "diveeted
. some person in the United States for the examination of & witness, and
order sets forth that ‘ either party be st liherty to take an - office eopy.
‘¢ copies of such evidence or commission ;" would this mesn; that they:
to be. allewed to take such copies themselves ? S Ak )
It means that the parties can hmoﬂnﬂ. on -m‘ for same
the ordinary way and paying for same. In orders is ge
s olause providing that the commission may be o on one  day
by either party to the other. If this clause is not in; the cc

o

tion to Cle
The only
hiners, men

ngs against h
‘When an
nd the party
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matter of thes opened by the Clerk without a Judge’s order being made for that puipose,

Personall, Wt withstanding the above provisions for taking office copies.

d Under Ad. J. Act, a person is appointed as an examiner who out

fo see the mat. the County Town, and after he has takeri the evidence, instead of geturning

rtd, the examin. in accordance with Oap. 60, Sec. 16, R.8.0. hands the examintion to the

bunsel at whose instance appointmept was made, and who keeps the éxami-

per hour on tion until he takes all copies thereof that he requires, then hands exami-
tion to Clerk for his office, "How could this be remedied ?

The only remedy I see is to have proper capable men appointed as ex-

i3

and endorsed piners, men who understand their duty and will do it not mere nominees and

2 bls of parties to a suit. Insuch a case as is put above, Iwould notallow for

5 Bec. of the e copies so taken on taxation, except under 41st Vie. Cap. 8, Seet, 8. The
sviously. Upon
of my Court, I

lings connected
0 in future,then
any copies as the case would require and be allowed for same,
Some lawyers contend that the affidayit of serving ¢ivil Subpemna, whes
rved by the Bheriff should be allowed. I have disallowed it.
1 think the Sheriff should be allowed for affidavit when made, and that
should be taxed. :
A case was brought in the Superior Court and a verdict. obtained for
laintiff, which was moved against in Toronto. Plaintiff’s counsel ap)
b short hand writer for copy of evidence for his counsel in Toronto, for which

Yes, if he he application and di ged defendant’s rule.
Item, (affidavit of Deervice of appointmentunder A.J. Act, Lawyer's elaim. /
is I have disallowed—that it is not necessary to show me whether party
as been so perved or not. If he does not attend, then counsel .would have
o preparehis affidavit of service tolay before the Judge, ininitiating proceed-
jngs against him for not appearing.
‘When an appointment is given for the examination of a par? to a suit,
nd the party obtaining the appointment attend onihutmmm.ﬂy
palled upon does not, the first tfxing the examiner should require be
proof of the service, and until such proof be given he should take noprogeed-
ngs of any kind in the matter. I therefore think that the pn? jouring
he appointment should come with the proof ready, and should be \
eti affidavit of service in case he becomes entitled to the costs of the/exami-
ation, o IR
A writ issued against an absconding debtor who is reported byhis own family
be in a certain County in the United States, and upon the strength of these
umors plaintiff sends his Writ of Attachment to the Sheriffl of that county,
ho fails to find defendant and makes affidavit to that effect, and upon this
ffidavit chiefly, plaintiff gets an order for substitutional ' serviee. Fl:mﬁﬂ
paid Sheriff in the U. 8. 85. Is thisitem taxzable to plaintifi ? I disallowed it.
The above having been all perféetly bona fide, and the court
d in the Sheriff’s affidavit, and Mm
proceedings rested, I

the 5 the i
: allow 840 Qounsel fee onmy certificate, whén the affidavit
oo, s »
Qertainly not:  The certificate, as far as the i
what fee it is thouglit the case would justify, if paid,
: ﬁ.mnwwmwglm 0
‘But,the Deputy shodld
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shown to him by the affidavit of dishursements to have been disbursed, Of §

course, this does not apply to cases where the Attorney on the record aote as
coungel, Then, of course the fee is not disbursed,

The above are all the questions submitted to ma for answer at our pros.
ent meeting, and I hope the answers will be found sufficiently explieit and
clear for all purposes.

There are a couple of more points that [ would like to mention,

‘When a Sheriff has several writs of exe¢ution against one defendant, and *

in his notige of sale all snits are included, as they should be, thié can only be
allowed as one notice, not as several notices.

‘Where an application is made in ‘l'erm toreduce a verdict on behalf of s
defendant, and the rule is made absolute to reduce the verdict without any
mention of costs, the costs of the application can be taxed to neither party.

Under the Surrogatp Court act, where real property is devised to exeout-
ors to sell and invest the proceeds or divide it among the heirs, no stamps ean
be. required under the Surrogate Court Act, as respects the said real estate so
conveyed or its value, neither can the Judge charge any fees respecting same.
‘The words in the tariff of fees to the act to be taken by judge and the erown
where it says : ‘“The property devolving,” do not include or upply tb real
estate, because the executors hold it as wrustees under the will, and the probate
does not apply to it in any way, and of course cannot affect if.
It does not give validity to any thing done under the will, and were thers is
no personal estate devised in addition to the real estate, the will need not be
proved at all —itneed only be registered. ' “Also, at the time of proving the
will, the real estate could not have become pérsonalty.

Under R 8. O., cap. 50, sec. 154, page 640, which enables Clerks to tax
full court costs on signing judgment by default of appearance, tor over $200,
on & specially’ endorsed writ, ““Upon an affidavit being filed showing
to his satisfaction that the amount was not liquidated or ascertained by the

ignature of the defendant or the act of the parties,” the Olerk should not be
satisfied with an afidavit, even of the plaintiff in the words of the statute, but
should in addition require the facts connected” with the transaction to be
sworn to, so that he may himself judge as to whether the claim: was' aseer
tained or liquidated by the act or signatureot tho parties. T am sorry to find
that in some cases Attorneys will undertake to swear for their clients an affi-
davit in the words of the statute, so as to have full court costs taxed] ™ How
any gentleman can make such an affidavit is to me inexplicable: 'He oahnot
know more of the facts'than what his client has told him, and he must have
a strange idea of. the sanctity of an oath, ®o. swear positively to a matter
whith to him must be hearsay. ~Such an affidavit, even in the positive form
should never be considered satisfactory by the clerk, unless in addition to the
aboverequirements it is stated and fully shown how the Attorney became
uesmlll of 'the knowledge he swenrs to ; and if it then appears that his
ﬂnowlnd’ge has been founded upon what he has been told, the Clerk should
reject the affidavit as unsatisfactory. =~ No. affidavit upon “information and
belief,"" should be taken or considered satisfactory under this secti

In conclusion, I may, now state with regard to the ‘g:x‘uln'l&o:ifﬂmm
t i Vo WATD:
report o the.

of duties:by Deputies and as to taxations, in partioular, {

inaonow. t_ after the first day of next January, I will
Xiorpey G s

1 any such of duty as I have above referred to,or

other of a1
othing woul

T,
Hoping, Ge
discharge of

, 18th, 188

The meet
uctions co
where the

At 2,80 ¢
July 21st
ting to tax
Moved by
Halton,
That this
o of thanks
the question
rks, asking
thelr offices
Moved by
That the
ttee to watel
rried unanin
At 6 o’cloi
to-morrow,

At 9 o'clo
tters to be
pointed for ¢
1 consequen!
p incrensed ji
t o part of 1
ey were allov
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lisbursed,  Of §

record acts as other of o like character, = I sincerely hope that none such will acour,

.‘ othing would give me greater paim than to find I was left no option in the
r at our pros. ?

or, [
y explieit and Hoping, Gentlemen, that the above may be of some assistance to you in:!
’ dlmSmms of your duties,
; 9 1 remain,
ition, £ Yours very t.ruly,h

lefendant, and A

is oan only be § y 16th, 1680,

>n_behalf of s

without any 'The meeting fully concutred in the answers to the questions and

ither party, uctions contained in the President’s address, especially the latter
s’ bo exadtit: where the shoricomings of some of the Deputies are* fully’ set
h

no sfaraps ean J

real estato so At 2,80 the meeting adjourned to meet again at 4 ». M.

peoting same, July 21st, 4 o’clock, ». M. Meeting. resumed, when matters
id the  erown ting to taxation and practice were fully discussed.

1pply o real Moved by Mr Featherstone, of Offfiwa, seconded by Mr. Eager,
1d the probate Halton,

twe:eﬂ:ﬁz"i& That this meeting tender to the President, Mr. M. B Jackson, a

I need not be e of thanks for his very able and instructive address and answers
if proving the the questions submitted to him from time to time by the Deputy
! rks, asking for information to assist them inthe proper management
Clerks to tax th&lr offices. '
i over $200, oved by M. Inglis, seconded by Mr. Hager, g
led showing That the committee appointed at the last meeting, be the com-
iined by the ttee to watch the interests of the association for the next year.—
hould not: ba rried unanimously.
e statite, but At 6 o'clock p. M., the meeting adjourned to meet at 9 o’clock A.
action to be to-morrow,
V' Was' aseer JuLy 224.
l;f:{:' ::1’ ga‘f At 9 o'clock A, M, a meeting was held to discuss the several
eI TNH bw tters to be laid before the Attorney General by the committee
He sahmot pointed for that purpose. On account of the great amount of work,
16 must have 1 consequently, fees taken from the Clerks of the County Court by
to & matter b incrensed jurisdiction of the Division Courts, it’was suggested
positive form t o purt of the loss could be made up without any direct grant, if
::“"“b:gn“‘: py were allowed to take fees on all examinations of parties to suits,
m’ that g’u tead of putting stamps thereon, and also for the copies of such
Nerk' should aminations. ¢
rmation and That the amount of cash paid on Records in Jury cases, and the
fon, mkpl for examining and passing Records, be payable in cash to the
orks, - p
ﬁ‘m That at the sittings of the Coun? Court;®both with and without &
ireotly.to the /, an amount per day shiould be allowed, similar to that now allowed -
forred to, or Olerks of Assize, ; A :
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These are a féw of the items that ‘the Association recommend the
Commuttee to lay before the Attorney General, at ‘their intérview with}
it

And 1t was generally believed that only mention to:the Attorney
General of the fact that during the long:vaeation, the County Cour
Clerks are obliged to kiep thsir offiées open from 9 A. M. to 4 P/ M,
would’ resait in*having the hours for keeping said offices open from
10'to 12'same as in the Superior Courts, during vacation.

The minutes and the address.of Mr, Jackson were ordered to
printed, and a copy sent to each Clerk in the Province. :

It was agreed, that our next meeting be held in the same placy

. inJuly. nexs, the time to. be fixed.to suit, the.convenience .of the
President,.  With many regrets af the small atténdance, the meeting
closed, with the satistaction of knowing that all"had been benefitte

J.. BY McGUINY
¥\Séc- Teas., pro te




